This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


THE 

WEEKLY    REPORTER, 

1895-96 

CrOBTT-ronBTH    7EAR), 

OONTAINnrO 

GASES  DECIDED  IN  THE  SUPREME  COURT  OF  JUDICATURE 

WITH 

APPEALS  TO  THE  HOUSE  OF  LORDS  AND  THE  PRIVY  COUNCIL, 

FBOM  THE  24th  OF  OOTOBEB,  1895,  TO  THB  12th  OF  AUGUST,  1896. 
TOGBTHKB  ALSO  WITH  SOME  CASES  DECIDED  PBEVIOUSI^Y  TO  THAT  PEBIOD, 


TO  WmOH  ABB  ADDED       • 

A      DIGESTED      INDEX 

AHD 

A  TABLE  OF  THE  NAMES  OF  ALL  CASES 

REPOKTED    DURING    THAT    PERIOD, 

WITH     ^ 

BEFEBENCBS  TO  CONTBMPOBANEOUS  BEPORTS  AND  PUBLICATIONS. 


VOL    XUV. 


•  •  w   •'• 


EDITED  BY 

MARTIN      JOSEPH      BLAKE, 

OF  LINCOLN'S  INN,   BABRISTEB.AT-LAW. 


LONDON:     27,      CHANCERY      LANE,      W.C. 

v  

1896. 


ALIZAirOlE  A 


•mKFMWAMm, 


loWAW  pwTDnro..  chaxc«t  lam,. 


•••••        •••••  ••••• 

,•  •••. 

•    •    •        ••  !• 

•••••    •••;  .••• 

•••••  •  ••••• 

,J,^        *•*•••  •  •   • 


PREFACE. 


In  the  forty-fourth  volmne  of  the  Weekly  Beporter  the  characteristics  of  the  publica- 
tion will  be  found  unaltered.  Every  endeavour  has  been  made  to  render  the  reports  succinct 
aod  accurate,  and  they  have  been  published  as  soon  as  possible  after  the  decisions  have  been 
pronounced.  It  is  believed  that  the  cases  in  this  volume  may  be  cited  with  the  confidence 
which  the  Profession  has  always  placed  in  the  Weekly  Keporter. 

The  Annual  Digest  this  year  contains/ in  Che  same  fo^  as  last  year,  a  summary  of 
all  the  cases  published  from  the  24th  of  October,  1895,  to  the  end  of  August,  1896,  in  the 
Weekly  Reporter,  and  in  the  Law  Beports,  the  I^w  Journal  Beports,  and  the  Law  Times 
Keports,  besides  some  of  those  given  in  the  Irish  Law  Reports.    In  the  body  of  the  Digest^,: 
figures  following  the  name  of  a  case  denote  the  page  in  the  Weekly  Reporter  at  ^hich. 
it  will  be  found.    Where  the  name  of  a  case  has  no  figures  attached,  the  case  is  not  r^orte^l' 
in  this  volume  of  the  Weekly  Reporter;  but  the  references  to  the  case  in  other  seriss  dl 
Beports  will  be  found  in  the  Tabular  Index  to  the  Names  of  Cases.  .  ::    ^Z 
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UOBD  HALSBXJBT,  Lobd  Chakgbllob. 
IX)BD  WATSON  \ 

SSS  ^^^^^  I--"  0.  AP.^  IK  OBBIKABV. 

LOBD  DAVBY,  / 

JUDICHAL  committee  of  the  PBXVT  OOUHOlLi 

THE  LOBD  OHANCELLOB. 

THE  LOBDS  OF  APPEAL  IN  OBDBfAElf. 
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sm  FBANCIS  HENBT  JEUNE,  PRESiDBirr. 
sm  JOHN  GOBELL  BARNES. 


sm  BICHABD  EVEBABD  WEBSTEB,  Attobney-Geneeal. 
sm  BOBEBT  BANNATTNE  FINLAT,  Solicitor-General. 
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Tnfflc  T  Loodon  and  Nortb-Wastero 
Raflway  Co. 

**  Miori  King,"  The  ▼  Hogbes  . 

Mapperley  Colliery  Co.  ▼  Midland  Rail- 
way Co. 

Mara  ▼  Browne 

Mardooy  In  re.    Sx  parte  Board  of  Trade. 

"Mar^3halSnoliefc,"The    . 

Margttrs,  Inre  , 

Mariand  t  Williams.    In  re  QoodenougU 

Minden  y  Koeer        • 

Manh  t  Joseph   . 

Blanball  ▼  Orpen 

Manhland  Smeeth  District  Commissiooers 
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^^^"^"         •  •  .  . 
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McAuliffe,  In  the  Goods  of 
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▼  Serimgeonr 

Hstropolitan  District  Railway  ?  Folbam 
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®ourt  of  aippeal 


Prom  a  B.  Div.  j 

(Lord  Esher,  M.B.,  and      [ 

Kay  and  A.  L.  Smith,  L.  JJ.  ) 

BOBINS  &  Co.  V.  Gbay.  (a.) 

Innkeeper  —  Lien  —  Commercial  traveller  —  Goods  the 
property  of  a  third  person, 

A  commercial  traveller  j  whilst  staying  at  an  inn  /or 
the  purpose  of  carrying  on  his  business^  had  sent  to  him 
hy  his  employers  certain  goods  for  sale,  which  goods  the 
innkeeper,  at  the  time  they  were  received,  knew  did  not 
bdong  to  the  traveller,  hut  to  his  employers.  On  the 
travdler  failing  to  pay  for  his  board  and  lodging,  the 
innkeeper  detained  certain  of  the  said  goods,  claiming  a 
lien  on  them, 

Hdd,  that  the  innkeeper  had  a  good  lien  upon  the 
goods  in  respect  of  the  debt  incurred  by  the  traveller, 

Hub  was  an  appeal  by  the  plaintiffis  in  an  action 
tried  before  Wills,  J.,  without  a  jury,  May  16,  1895 : 
[1895]  2  a  B.  78,  43  W.  E.  Dig.  82. 

The  plaintiffs,  who  dealt  in  sewing  machines  and 
other  articles,  had  in  their  employment  one  Edward 
Gbeen  as  a  commercial  traveller,  and  it  was  part  of 
his  duty  to  canvass  for  orders  and  sell  goods  upon 
coimnission. 

In  April,  1894,  Green,  for  the  purposes  of  carrying 
out  his  duties  as  commercial  traveller,  went  to  the 
defendant's  hotel  and  remained  there  until  the  end  of 
July.  During  his  stay  there,  the  plaintiffs  from  time 
to  time  sent  down  to  him  certain  sewing  machines 
and  other  goods  for  the  purpose  of  his  selling  them. 
At  the  end  of  July  Green  was  indebted  to  the  defen- 
dant for  board  and  lodeing  to  the  amount  of  £4  Os.  8d. , 
and  this  sum  he  neglected  to  pay.  Thereupon  the 
defendant  detained  certain  of  the  goods  which  had 
been  sent  by  the  plaintiffs  to  Green,  claiming  a  lien 
upon  them  in  respect  of  the  debt  incurred  by  the 
latter.  It  appeared  at  the  trial  that  before  the  goods 
were  received  into  the  defendant's  hotel,  and  before 
the  said  debt  had  been  incurred,  the  defendant  had 
been  expressly  informed  by  the  plaintiffs  that  the 
goods  were  the  plaintiffs'  property  and  not  the 
prwoerty  of  Ghreen. 

Tiie  plain tJffJB  brought  an  action  in  detinue. 

Wills,  J.,  gave  judgment  for  the  defendant,  holding 
that  he  had  a  lien  upon  the  goods  in  respect  of  the 
debt 

From  this  decision  the  plaintiffs  now  appealed. 

Arthur  Powell,  for  the  appellants. — The  defendant 


(a.)  Reported   by 


T.  Mathew, 
at*Law. 


Esq.,    Barrister- 


had  received  the  goods  into  his  inn,  knowing  that 
they  were  not  the  goods  of  the  g^est  but  of  a  third 
person.  He,  therefore,  has  no  lien  upon  them :  Turrell 
V.  Crawley,  18  L.  J.  Q.  B.  155.  [llord  EsHBB,  M,E. 
— ^There  is  not  one  single  word  in  the  judgment  of 
Wills,  J.,  about  such  £iowledge  of  the  innkeeper.] 
He  has  a  lien  when  he  is  bound  to  take  the  goods  in, 
but  not  otherwise.  Here  he  was  not  bound  to  take 
these  goods  in :  Broadwood  v.  Qranara,  3  W.  R.  25, 
10  Ezch.  417.  [Kat,  L.J.— An  innkeeper  is  bound 
to  receive  the  goods,  to  a  reasonable  amount,  of  com- 
mercial travellers  who  put  up  at  his  inn.]  If  the 
innkeeper  knows  the  goods  are  not  the  property  of 
the  traveller  he  has  no  lien  because  he  knows  the 
traveller  could  not  pledge  them  :  ThrefaU  v.  Borwick, 
20  W.  R.  1032,  L.  R.  7  Q.  B.  711,  and  23  W.  B. 
312,  L.  R.  10  Q.  B.  210 ;  Qordm  v.  Silber,  39  W.  R. 
Ill,  25  Q.  B.  D.  491;  Robinson  v.  Waller,  1  RoUe, 
449,  3  Bulst.  269. 

Hume  Williams  and  Shaw,  for  the  respondent,  were 
not  called  upon. 

Lord  EsHEB,  M.R. — From  the  first  I  have  not  had 
a  shadow  of  doubt  about  this  case.  An  innkeeper 
has  his  duties  and  his  rights,  which  are  dependent 
upon  the  custom  of  the  realm.  If  a  traveller  comes 
to  an  inn  with  luggage,  the  innkeeper  is  bound  to 
take  him  in  and  his  luggage  also.  He  cannot  dis- 
criminate between  the  two  and  say,  *'  I  will  take  you 
but  not  your  luggage."  There  is  no  foundation  for 
the  proposition  that  he  can  refuse  to  take  in  the  lug- 
gage. And  further,  I  will  say,  the  innkeeper  has  no 
right  to  inquire  whether  the  goods  are  the  property 
of  the  traveller  or  not.  If  a  person  were  to  bring 
goods  that  are  so  bulky  that  there  is  no  room  for 
them  in  the  inn,  or  if  he  were  to  bring  something 
dangerous,  such  for  instance  as  a  ti^er  or  dynamite, 
the  innkeeper  need  not  take  in  &e  guest  or  his 
goods,  but  the  custom  of  the  realm  is  that  except  in 
unreasonable  cases  he  is  bound  to  take  in  the  guests 
and  their  luggage.  The  guest  may  be  travelling  with 
somebody  eSe's  lugg^age,  and  say  so,  yet,  the  inn- 
keeper must  take  them  in.  Now  what  is  the  inn- 
keeper's liability  when  once  he  has  taken  in  the 
goods  P  He  is  bound  to  keep  them  safe,  and 
is  liable  for  their  loss,  unless  lost  through  the 
fault  of  the  guest.  That  is  a  very  great  liability, 
but  on  the  other  hand,  in  respect  of  this  obliga- 
tion and  liability,  the  innkeeper  has  a  lien  for  his 
charges  on  the  goods  of  the  guest  for  takine  care 
of  them,  and  by  virtue  of  the  law  of  the  reium  he 
has  such  lien  not  only  as  against  the  guest,  but  also 
against  the  true  owner  of  the  goods  brought  to  the 
inn  by  the  guest.  This  has  be^  the  custom  of  the 
realm  for  hundreds  of  years,  and  there  is  no  authority 
to  show  that  the  innkeeper  has  not  got  such  lien. 
The  case  of  Broadwood  v.  Qranara  has  been  cited,  but 
that  case  does  not  say  that  the  innkeeper  has  not  such 
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a  lien.  It  is  not  an  authority  which  helps  the 
appellant  at  all,  because  there  ihe  decision  was  not 
upon  the  law  of  innkeeper  and  guest,  but  upon  the 
particular  facts  of  the  case,  and  to  those  facts  the  law 
of  innkeeper  and  guest  does  not  apply.  The  piano  in 
that  case  was  not  sent  in  as  part  of  the  goods  of  the 
guest. 

In  this  case  the  innkeeper  was  bound  to  take  in 
the  goods  of  the  guest,  and  he  accordingly  has  his 
lien  on  them  in  respect  of  the  charges  incumd  by  the 
guest,  therefore  this  appeal  must  be  dismissed. 

Kay,  L.J. — I  am  of  the  same  opinion.  It  is  said 
that  the  innkeeper  was  told  that  the  goods  did  not 
belong  to  the  guest,  but  that  is  immaterial.  The 
traveUer  was  already  staying  in  the  inn  when  these 
further  sewing  machines  were  sent  to  him,  and  the 
innkeeper  took  them  in  as  part  of  the  original  luggage 
the  guest  had  brought  with  him.  Long  and  elaborate 
arguments  have  been  addressed  us,  but  not  one  single 
authority  has  been  cited,  nor  as  far  as  I  know  can  be 
cited,  in  support  of  the  appellants'  contention. 

The  innkeeper  is  not  boimd  to  inquire  who  is  the 
true  owner  of  the  goods  brought  to  his  inn,  but  he  is 
bound  to  take  them  in.  In  Broadwood  v.  Oranara  the 
guest  hired  a  piano  from  a  tradesman,  and  the  inn- 
keeper took  it  in  knowing  it  was  only  for  the  tem- 
porary use  of  the  guest,  and  it  was  held  that  the  inn- 
keeper had  no  lien  on  it.  Baron  Parke  says,  **The 
principle  on  which  an  innkeeper's  lien  depends  is,  that 
he  is  bound  to  receive  travellers  and  the  goods  which 
they  bring  with  them  to  the  inn."  There  may,  it  is 
true,  be  circumstances  when  goods  are  sent  to  the 
guest  only  for  a  special  and  temporary  purpose,  for 
instance,  jewels  sent  on  approval,  and  then  the  inn- 
keeper would  not  receive  them  as  the  goods  of  the 
guest,  and  he  would  have  no  lien  on  them.  But  in 
the  present  case  the  innkeeper  did  receive  the  goods  as 
the  goods  of  the  guest  and  as  the  sort  of  goods  the 
guest  was  accustomed  to  take  about  with  him.  Inn- 
keepers have  always  relied  on  the  supposition  that 
they  have  a  lien  in  these  cases,  and  I  think  they  have 
such  lien.  I  agree  with  the  Master  of  the  Rolls  that 
the  appeal  must  be  dismissed. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
The  obligation  of  the  innkeeper  is  such  that  he  is 
bound  to  take  in  the  commercial  traveller,  he  is 
bound  to  take  his  goods  in,  and  he  is  bound  to  take 
care  of  them.  That  obligation  is  imposed  upon  him 
by  the  custom  of  the  realm,  and  in  return  he  has 
given  him  a  lien  on  such  goods  in  respect  of  his 
charges  against  the  traveller. 

I  entirely  agree  with  the  law  as  laid  down  by 
Lord  Justice  I^pes  in  Gordon  v.  Silber,  39  W.  R.  111. 
But  it  is  said  here  that  that  law  does  not  apply  if  the 
innkeeper  knows  that  the  goods  are  not  the  goods  of 
the  guest.  No  authority,  however,  has  been  cited  to 
show  that  that  is  so.  As  regards  the  question  raised 
by  counsel  that  there  can  be  no  lien  where  the  guest 
is  not  in  a  position  to  pledge  the  goods,  that  has 
nothing  to  do  with  this  case.  This  case  is  entirely 
regulated  by  the  custom  of  the  realm.  I  think  this 
appeal  must,  therefore,  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  phdntiflfe,  W,  Witkins. 

SoUcitors  for  the  defendant,  Colyer^  Bristow,  (Sr 
Russell,  for  F.  Hall,  Folkestone. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.R.,  and  Kay  >  July  26. 

and  A.  L.  Smith,  L.  J  J.)       ) 

Owners  of  Cargo  lately  on  board  the  ss. 
** Maori  King"  v.  Hughes,  (a.) 

Ship  —  Bill  of  lading  —  Cargo  of  frozen  meat — Re- 
frigerating machinery — Implied  toarranty  of  fitness 
at  time  of  shipment. 

In  a  bill  of  lading  stated  to  he  for  the  carriage  of  a 
cargo  of  frozen  meat  there  is  an  implied  warranty  that 
the  ship  iSy  at  the  time  of  shipment,  fit  to  carry  such  a 
cargo,  Exccjttions  in  the  bill  of  lading  freeing  the  ship- 
owner from  liability  for  damage  from  a  failure  of 
machinery  do  not  apply  to  the  condition  of  ihe  machinery 
ai  the  commencement  of  the  voyage*  but  only  to  contin- 
gencies which  may  occur  during  the  progress  of  the 
voyage. 

Appeal  of  the  defendants  from  the  judgment  of 
Mathew,  J.,  on  a  preliminary  question  of  law 
arising  in  the  pltjadings. 

The  action  was  brought  to  recover  damages  for 
breach  of  contract  and  breach  of  duty  in  and  about 
the  carriage  of  goods  by  sea.  The  defendants  were 
the  owners  of  the  steamship  Maori  King,  In 
November,  1894,  the  plaintiffs  shipped  some  frozen 
meat  on  The  Maori  King  at  Melbourne  to  be 
cairied  to  England.  The  vessel  proceeded  from 
Melbourne  to  other  ports  taking  in  a  further  cargo 
of  frozen  meat,  and  on  the  arrival  of  the  vessel  at 
Sydney,  it  was  discovered  that  the  refrigerating 
machinery  in  the  vessel  had  broken  down,  and  it 
became  necessary  to  remove  the  cargo  from  the 
vessel.  As  there  was  not  sufficient  cold  storage  for  the 
whole  cargo,  a  portion  of  it,  including  the  plaintiffs' 
meat,  had  to  be  sold  at  once  owing  to  its  liability  to 
speedy  decomposition. 

The  plaintiffs  alleged  that  it  was  an  implied  term  in 
the  undertaking  contained  in  the  bill  of  lading  under 
which  the  plaintiffs'  meat  was  shipped  that  the  ship 
and  the  refrigerating  machinery  therein  were  at  the 
time  of  shipment  fit  to  carry  the  frozen  meat  to 
Europe ;  that  the  ship  and  the  machinery  were  not  in 
fact  so  fit,  and  that  owing  to  the  improper  construc- 
tion of  the  machine  it  failed  to  keep  the  meat  frozen, 
and  that  the  meat  was  sold  at  a  loss  to  the  plsintiffs. 

The  defendants  by  their  defence  {inter  alia)  denied 
that  there  was  any  such  implied  term  in  the  bill  of 
lading  as  alleged. 

The  defendants  further  said  that  at  the  commence- 
ment of  the  voyage  the  steamer  was  fitted  with 
refrigerating  machinery  of  a  proper  construction  and 
before  the  voyage  commenced  the  defendants  used  all 
due  diligence  with  refereuce  to  the  care  and  condi- 
tion of  the  machinery,  and  that  by  the  express  terms 
of  the  bill  of  lading  they  were  not  accountable  for 
damage  or  loss  occasioned  by  the  failure  or  break- 
down thereof  or  for  accidents  to  or  defects  in  the 
machinery. 

The  terms  of  the  bill  of  lading  so  far  as  material 
were  as  follows : — **  Refrigerator  Bill.  Shipped  in 
apparent  good  order  and  condition  .  .  .  ou  board 
the  steamship  Maori  King  .  .  .  for  London 
.  .  .  the  following  goods— viz.,  4,o53  carcases  of 
hard  frozen  mutton  ...  to  be  delivered  (subject 
to  the  exceptions  and  conditions  hereinafter 
mentioned)  in  the  like  good  order  and  condition. 
.  .  .  Steamer  shall  not  be  accountable  for  the 
condition  of  the  goods  shipped  under  this  bill  of 
lading,  nor  for  any  loss  or  damage  thereto  arising 
from  failure  or  breakdown  of  machinery,   insulation 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister* 
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or  other  appliances,  nor  for  detention  nor  for  the 
ooDsequenoes  of  any  act,  neglect,  default  or  error  of 
jadgment  of  the  master,  officers,  engineers,  crew,  or 
otiier  pers(»]s  in  the  service  of  the  owners,  nor  for  any 
other  cause  whatsoever,  and  steamer  shall  be  at 
hbeity  to  jettison  the  whole  or  any  part  thereof  if 
oonsidered  necessary  on  account  of  decomposition 
.  .  .  loss  or  damage  resulting  from  any  of  the 
following  causes  or  perils  are  excepted  .  .  . 
aoddents  to  or  defects  in  hull,  tackle,  boilers  or 
macbineiy,  or  their  appurtenances.'' 

The  action  was  placed  in  the  commercial  list  and 
the  following  prehminary  question  of  law  was  ordered 
to  be  decided :  "  Whether  it  was  an  implied  term  of 
the  bill  of  lading  tiiiat  The  Maori  King  and  the 
refrigerating  machinery  therein  was  at  the  time  of  the 
ihipment  fit  to  carry  uie  frozen  meat  to  Europe.*' 

Mathew,  J.,  decided  the  point  in  favour  of  the 
plaintiff. 

The  defendants  appealed. 

MouUon,  Q.C.y  Jos^h  Walton,  Q.C.  (with  them 
James  Fox),  for  the  defendant. — ^There  was  no  such 
implied  warran^  in  the  bill  of  lading  as  is  suggested, 
The  only  implied  warranty  is  as  to  seaworthiness, 
and  that  does  not  cover  this  case,  but  only  relates  to 
fitness  for  transit.  This  ship  would  have  been 
equally  seaworthy  whether  the  refrigerating 
machinery  was  in  good  condition  or  not.  The  only 
duty  upon  the  shipowners  was  to  take  reasonable  care 
that  the  machinery  was  fit  for  the  work.  Their 
obligation  is  analogous  to  that  of  a  warehouseman. 
Secondly,  ihe  defendants  are  protected  from  liability 
by  the  exceptions  in  the  bill  of  lading  which  are  not 
confined  to  events  which  happen  after  the  commence- 
ment of  the  voyage. 

Bigham^  Q,C,,  and  ScruUon,  for  theplaintiffa. — It 
is  an  implied  term  in  every  bill  of  lacnng  that  not 
only  is  the  ship  seaworthy  in  the  sense  that  it  will 
floi^  but  also  that  it  is  fit  to  carry  the  particular 
cargo  referred  to  in  the  bill  of  lading:  Tatter  sail  v. 
National  Steamship  Co.,  32  W.  B.  566,  12  Q.  B.  D. 
297.  This  case  does  not  coms  within  the  exception 
which  cannot  have  been  intended  to  cover  the  case  of 
insufficient  or  improper  machinery  at  the  commence- 
ment of  the  Yoyage. 

Fox  replied. 

Lord  EsHEB,  M.B. — ^The  question  in  this  case  is 
whether  under  the  circumstances  which  existed  at  the 
time  the  contract  was  made,  there  is  contained  in  the 
hOl  of  lading  a  warranty  that  the  refrigerating 
machinery  was  at  the  lime  of  shipment  fit  to  carry 
frozen  meat  to  Europe.  That  obligation  in  the  ship- 
owner if  it  existed  must  be  inferred  from  the  terms  of 
the  bill  of  lading  and  must  have  been  intended  by 
both  parties  to  form  part  of  the  contract.  Now  the 
hill  of  lading  is  headed  by  the  words  '*  Befrigerator 
htlL"  These  words  must  have  some  meaning,  and 
their  necessary  meaning  is  that  there  was  on  board 
Boeh  machinery  as  ia  required  for  the  purpose  of 
keeping  frozen  meat,  for  the  bill  of  lading  states  in 
express  terms  that  5,000  frozen  carcases  are  delivered 
on  board.  Both  parties  must,  therefore,  have  con- 
templated that  the  refrigerating  machinery  was  at  the 
time  of  slupment  in  a  fit  condition,  for  the  shipper 
knows  that  if  that  is  not  the  case  the  meat  will  spoil 
and  the  shipowner  knows  that  the  shipper  will  not 
•hip  frozen  meat  and  pay  an  increased  freight  for  it 
nnkess  there  is  on  board  the  requisite  machinery,  and  if 
the  refrigerating  machinery  is  not  in  proper  working 
order  it  is  just  as  useless  as  if  there  were  none  at  all. 
Therefore,  that  implied  obligation  on  the  shipowner 
mnit  be  read  into  the  bill  of  lading,  but  the  obliga- 
tion can  only  be  implied  as  to  the  state  of  things  at 


the  commencement  of  the  voyage,  and  it  does  not 
refer  to  anything  which  might  happen  after  the 
start.  If  ihe  exceptions .  on  the  biUs  of  lading  are 
inconsistent  with  this  obligation,  it  cannot  be  implied 
for  the  exceptions  are  express  terms.  But  in  this 
case  the  exceptions  as  in  the  ordinary  bills  of  lading 
are  exceptions  only  as  to  matters  which  may  happen 
during  the  voyage;  they  are  exceptions  to  the 
liability  of  the  shipowner  to  deliver  the  cargo  in  the 
same  condition  at  the  end  of  the  voyage  as  at  the 
commencement. 

I  am,  therefore,  of  opinion  that  the  decision  of 
Mathew,  J.,  was  right,  and  this  appeal  must  be  dis- 
missed. 

In  cases  such  as  this,  where  a  preliminary  question 
of  law  is  ordered  to  be  tried  before  i^e  questions  of 
fact  in  the  action,  if  an  appeal  is  brought  upon  the 
preliminary  question  of  law,  that  is  an  mterlocutory 
appeal,  and  the  remaining  questions  in  the  action 
will  not  be  tried  until  the  preliminary  question  has 
been  finally  decided  in  this  court  or  in  the  House  of 
Lords,  as  the  case  may  be. 

Kay,  L.J. — In  this  case  we  have  to  deal  with  a 
bill  of  lading  of  frozen  meat.  The  bill  of  lading  is 
headed  '*  Bemgerator  bill,*'  and  the  cargo  is  stated 
to  be  hard  frozen  mutton,  and  the  bill  of  lading  says 
in  express  terms  that,  subject  to  the  exceptions,  the 
mutton  is  to  be  delivered  in  as  good  order  and  condi- 
tion as  it  was  received  on  board.  Then  follow 
various  conditions  which,  however,  do  not  relate  to 
the  state  of  the  goods  at  the  time  of  shipment,  but 
only  during  the  voyage. 

A  question  of  an  implied  warranty  has  arisen,  and 
it  has  been  treated  as  a  wananty  of  seaworthiness. 
Strictly  speaking  it  is  a  warranty  as  to  the  ship- 
owner's duty  with  regard  to  the  carrving  of  the 
goods,  but  me  authorities  do  appear  to  nave  treated 
that  duty  as  coming  within  the  meaning  of  the  term 
**  seaworthy."  In  Steel  v.  State  Line  Steamship  Co,, 
3  App.  Cas.  72,  at  p.  76,  26  W.  B.  Dig.  216,  Lord 
Cairns,  after  reading  the  affirmative  part  of  a  bill 
of  lading,  which  was  in  the  same  terms  as  the  one  in 
this  case,  says,  "  What  ia  the  meaning  of  the  contract 
created  by  these  words,  supposing  they  stood  alone  f 
I  think  there  cannot  be  any  reasonable  doubt  enter- 
tained that  this  is  a  contract  which  not  merely 
engages  the  shipowner  to  deliver  the  goods  in  the 
condition  mentioned,  but  that  it  also  contains  in  it  a 
representation  and  an  engagement — a  contract — ^by 
the  shipowner  that  the  slup  in  which  the  wheat  is 
placed  is,  at  the  time  of  its  departure,  reasonably  fit 
for  accomplishing  the  service  which  the  shipowner 
engages  to  perform.  Beasonably  fit  to  accomplish 
that  service,  the  ship  cannot  be  unless  it  is  sea- 
worthy." Then  on  p.  77  he  points  out  that,  if  there 
is  that  obligation  on  the  shipowner  "  it  must  be  from 
this,  and  only  from  this,  that  in  a  contract  of  this 
kind  there  is  implied  an  engagement  that  the  ship 
shall  be  reasonably  fit  for  performing  the  service 
which  she  undertook."  Then  in  the  same  case  Lord 
Blackburn,  at  p.  86,  says :  '*  I  take  it  to  be  quite 
dear  that  where  there  is  a  contract  to  carry  gooos  in 
a  ship,  whether  that  contract  is  in  the  shape  of  a  bill 
of  lading,  or  any  other  form,  there  ia  a  duty  on  the 
part  of  the  person  who  furnishes  or  supplies  that 
ship  or  that  ship's  room,  unless  something  be 
stipulated  which  should  prevent  it,  that  the  ship  shall 
be  fit  for  its  purpose.  That  ia  generally  expressed  by 
saying  that  the  ship  shall  be  seaworuiy."  Now  in 
this  case  it  has  been  argued  that  there  is  no  contract 
that  the  ship  shall  be  fit  for  the  purpose  for  which  it 
is  intended,  but  that  the  contract  is  that  the  ship-* 
owner  vnll  take  aU  reasonable  steps  to  make  it  so. 
Lord  Blackburn  lays  it  down  that  the  obligation  is 
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not  to  do  everything  that  is  reasonable,  but  is  to 
have  the  ship  absolutely  fit  for  the  intended  purpose. 
In  this  case  the  bill  of  lading  is  called  a  refngerator 
bill,  and  it  is  for  the  carriage  of  frozen  meat  to  be 
delivered  in  the  same  good  order  and  condition  as 
when  received  on  board.  There  is  a  clear  implication 
from  that  that  the  shipowner  represented  that  the 
ship  was  in  good  order  to  carry  out  that  voyage,  and 
if  the  refrigerating  maohin^*v  was  not  at  the  time 
the  voyage  began  in  a  condition  to  perform  the  ser- 
vice contemplated  by  the  bill  of  lading,  there  would 
be  a  breach  of  the  implied  warranty. 

A.  L.  Smith,  L.J. — I  am  of  opinion  that  the 
decision  of  Mathew,  J.,  on  this  preliminary  point 
of  law  was  right.  The  question  is  whether  there 
was  in  this  biU  of  lading  an  implied  warranty  that 
the  ship,  or  the  part  of  the  ship  where  the  meat 
was,  was  at  the  time  of  sailing  fit  for  the  purpose  for 
which  both  parties  were  contracting*  that  is,  the 
carriage  of  frozen  meat  from  Australia  to  England. 
I  think  there  was  such  an  implied  warranty.  I  think 
that  I  stated  the  law  correctly  in  TaUersall  v.  National 
Steamship  Co,,  for  what  I  there  said  is  no  more  than 
was  said  by  Lord  Oaims  and  Lord  Blackburn  in 
Steel  V.  State  Line  Steamship  Co.  Kny,  L.J.,  has  read 
their  observations  and  therefore  I  will  not  again  refer 
to  them.  With  regard  to  the  exceptions  in  the  bill 
of  lading)  I  do  not  Sunk  they  show  that  there  can  be 
no  imphed  warranty.  The  exceptions  only  apply  to 
contingencies  which  may  happen  after  the  vessel  has 
sailed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  WaUoiis,  Johmoriy  Bubb, 
&  Whatton, 

Solicitors  for  the  defendants,  Parker,  Garrett,  & 
Parker, 


From  Q.  B.  D. 

(Lord  Esher,  M.E.,  and 

Kay  and  A.  L.  Smith,  L. JJ. 
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BowEB  &  Co.  V.  Hett.  (a.) 

Bankruptcy — Execution — Money  paid  **  under  an  execu- 
tion —**  To  avoid  seUe** — Payment  to  sheriff  he/ore 
seizure — Bankruptcy  of  debtor — Bight  of  execution 
creditor—Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71), 
s.  M,  sub'-section  2. 

Where  the  amount  of  a  judgment  debt  is  paid  to  the 
sheriff,  before  the  judgment  debtor*s  goods  have  been 
seized  in  execution,  in  order  to  prevent  a  seizure,  the 
money  is  not  paid  ^^  under  an  execution  in  order  to 
avoid  sale**  within  the  meaning  of  section  11,  sub-section 
2,  of  the  Bankruptcy  Ad,  1890,  and,  therefore,  the 
sheriff,  upon  a  bankruptcy  petition  being  presented 
against  the  debtor  within  fourteen  days,  is  not  justified 
in  paying  the  mt^ney  to  the  official  receiver,  but  must  pay 
it  over  to  the  execution  creditor. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  (reported  43  W.  E.  557  ;  [1895]  2  Q.  B.  51), 
reversing  the  decision  of  the  judge  of  the  Hull  County 
Court  in  an  action  against  the  high  bailiff  of  the 
Brigg  County  Court  to  recover  £23  15s.  8d. 

The  plaintiffs  had  recovered  judgment  in  the  Brigg 
County  Court  against  one  Denton  for  £23  15s.  8d., 
and  on  the  29th  of  September,  1894,  a  warrant  of 
execution  was  delivered  to  the  defendant  to  levy  the 
amount  of  the  judgmrnt. 

On  the   1st  ui   Oci^ber    the    defendant  went   to 


(a.)  Eeported  by  W.  F.  Babbt,  Esq.,  Barrister-at- 
Law. 


Denton's  premises,  and  seized  the  goods,  but  an 
arrangement  was  come  to  between  the  defendant  and 
Denton,  whereby  it  was  agreed  that  the  defendant 
should  not  remain  in  possession,  but  that  he  should 
be  at  liberty  to  re-take  posspsaion  whenever  he  chose 
to  do  so.  The  defendant  then  went  out  of  possession, 
and  Denton  continued  to  carry  on  his  business  there 
until  the  2nd  of  October,  when  he  absconded. 

On  the  3rd  of  October  Denton's  manager  locked  up 
the  premises  and  handed  the  key  to  the  defendant^ 
and  on  the  same  day  Denton's  father  went  to  the 
defendant  and  promised  to  pay  the  amount  of  the 
judgment  if  the  key  was  given  up  to  him.  The 
defendant  accordingly  gave  up  the  key  to  the  father, 
and  on  the  4th  of  October,  the  father  paid  the  defend- 
ant the  amount  of  the  judgment. 

On  the  15th  of  October  a  bankruptcy  petition  was 
presented  against  Denton «  of  which  notice  was  given 
to  the  defendant  on  the  16th  of  October,  and  he  was 
adjudicated  bankrupt. 

On  the  12th  of  November  the  defendant  paid  to 
the  official  receiver  the  money  received  from  Denton's 
father.  The  plaintiff  thereupon  brought  this  action 
to  recover  the  above  amount  as  money  had  and 
received  to  their  use. 

The  county  court  judge  gave  judgment  for  the 
defendant. 

The  Divisional  Court  entered  judgment  for  the 
plain  tifib. 

By  section  11,  sub-section  2,  of  the  Bankruptcy 
Act,  1890,  **  where,  under  an  execution  in  respect  of 
a  iudgment  for  a  sum  exceeding  £20,  the  goods  of 
a  debtor  are  sold  or  money  is  paid  to  avoid  sale,"  the 
sheriff  shall  deduct  his  charges  and  retain  the  balance 
for  fourteen  days,  and  if,  within  that  time,  notice  is 
served  on  him  of  a  bankruptcy  petition  against  or  by 
the  debtor,  and  a  receiving  order  is  made,  the  sheriff 
shall  pay  the  balance  to  the  official  receiver. 

C,  Dodd,  Q.C.,  for  the  defendant. 

Montague  Lush  and  Sidney  Clarke,  for  the  plaintiffs, 
were  not  called  upon. 

Lord  Esher,  M.E. — In  my  opinion  this  appeal 
must  be  dismissed.  The  facts  as  found  by  the  county 
court  and  as  appearing  on  the  evidence  were  that  the 
defendant  seized  under  the  warrant  of  execution  on 
the  1st  of  October,  but  went  out  of  possession  luider 
an  agreement  between  him  and  the  judgment  debtor 
that  he  might  retake  possession  whenever  he  chose, 
that  is,  that  he  might  reseize  the  goods.  The 
defendant  imder  that  agreement  might  nave  retaken 
possession  under  the  warrant.  But  he  never  retook 
possession.  What  happened  was  that  the  debtor's 
manager  locked  up  the  premises  and  brought  him 
the  key,  but  the  defendant  did  not  go  in  again  and 
seize  the  goods,  and,  therefore,  he  was  not  in 
possession  of  them  and  not  in  a  position  to  sell  them. 
The  debtor's  father  then  came  to  the  defendant  and 
offered  to  pay  him  the  amount  of  the  judgment  debt 
if  he  would  hand  over  the  key,  that  is  to  say,  if  he 
would  not  retake  possession  and  seize  the  goods. 
The  defendant  accordingly  handed  the  key  to  the 
father,  who  on  the  4th  of  October  paid  him  the 
money.  That  money  was  paid  to  the  defendant  for 
the  purpose  of  the  latter  handing  it  over  to  the 
execution  creditors,  and  the  defendant  received  and 
held  the  money  on  those  terms,  as  money  received  by 
him  on  behalf  of  the  execution  creditors.  Then  came 
the  bankruptcy  petition  against  the  judgment  debtor 
on  the  15th  of  October.  It  is  obvious  that  the 
defendant  cannot  escape  from  his  obligation  to  pay 
over  tlie  money  to  the  execution  creators  unless 
section  11,  sub-section  2,  of  the  Bankruptcy  Act, 
1890,  appUes.  In  my  opinion  this  money  was  not 
paid  '*  under  an  execution."    There  was  no  execution 
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in  when  the  money  was  paid.  E?en  assuming,  how- 
ever, tiiat  the  money  was  paid  under  an  execution,  it 
wasnot  paid  "  to  avoid  sie."  It  was  paid  to  avoid 
a  seizure,  which  is  a  different  matter.  I  agree,  iiiere- 
fore,  with  the  Divisional  Court  that  the  case  does  not 
come  within  section  11,  sub-section  2.  The  money 
was  paid  to  the  defendant  for  the  execution  creditors, 
and  the  defendant  was  bound  to  pay  it  to  them,  and 
section  11,  sub-section  2,  afforaed  no  excuse  for 
paying  it  to  the  official  receiver.  The  appeal  must, 
thoefore,  by  dismissed. 

Kat,  Ij.J. — I  am  of  the  same  opinion.  By  section 
11,  sub-section  2,  the  monev  must  be  paid  under  an 
execution  and  in  order  to  avoid  a  sale.  This  money 
was  not  paid  under  an  execution,  because  there  was 
DO  execution  in  existence  at  the  time  when  the  money 
was  paid.  The  high  bailiff  had  gone  out  of  posses- 
sion, and  he  had  the  key  of  the  premises  and  an 
agreement  with  the  debtor  that  he  might  re-take 
possession  whenever  he  chose.  I  fail  to  see  how,  by 
taking  l^e  key,  the  high  bailiff  was  in  possession. 
There  being  then  no  execution  in  existence,  the  pay- 
ment could  not  have  been  made  to  avoid  a  sale. 
Hose  words  apply  where  the  sheriff  is  in  possession, 
and  is  proceeding  to  sell.  The  high  bailiff  here  was 
not  in  possession,  and  was  not  proceeding  to  sell. 
Therefore  the  case  does  not  come  witiliin  the  section. 
I  desire  to  reserve  jpj  opinion  upon  the  question 
whether  if  the  money  is  paid  under  an  execution  and 
to  avoid  a  sale  the  money  must  be  the  debtor's 
money.  The  section  does  not  say  whose  money  it 
must  be,  and  I  express  no  opinion  upon  that 
point. 

A.  L.  Smith,  L. J. — I  am  of  the  same  opinion. 
The  two  conditions  to  be  complied  with  to  make 
^e  section  applicable  are  that  the  eoods  mast  be 
sold  or  money  paid  to  avoid  a  sale,  and  that  this  must 
be  done  under  an  execution.  In  my  opinion  on  the 
4th  of  October,  when  this  money  was  paid,  the 
goods  were  not  in  fact  taken  in  execution,  nor  was 
the  money  paid  to  avoid  a  sale.  The  defendant, 
therefore,  cannot  bring  the  case  within  section  11, 
sub-section  2,  of  the  Bankruptcy  Act,  1890. 

Appeal  dismissed. 

Solicitors  for  the  plaintiflb,  Oldhan,  Cl<ibhum,  & 
Co.,  for  a  E,  Oresham,  HulL 

Solicitors  for  the  defendant,  Collyer,  Bristow  &  Co., 
for  Laveradc  A  Son,  Hull. 


June  15. 


Prom  Q.  B.  Div.  ^ 

(Lord  Esher,  M.R.,  and  Kay,  [ 

and  A.  L.  Smith,  L.JJ.)      S 

Petebsen  v.  Fbeebodt  &  Co.  (a.) 

Ship— Charter-party — Demurrage — Discharge  of  cargo 
^  Joint  operation  —  DtUy  of  shipoumer  —  Duty  of 
cxmsignee^Cargo  of  timber  spars — Custom  of  timber 
trade. 

The  operation  of  discharging  tJie  cargo  of  a  ship  is  a 
joini  operation  in  which  it  is  the  duty  of  both  the  ship- 
owner and  the  consignee  to  take  part.  This  applies  as 
well  to  a  cargo  of  timber  as  to  other  kinds  of  cargo. 
Where  a  charter-party  provides  that  tJie  ship  shall  dis- 
charge a  cargo  of  timber  spars  overside  into  lighters^ 
the  shipowner  is  not  bound  to  do  more  than  place  the 
spars  over  the  side  of  the  ship  in  such  a  position  that 
they  may  be  within  reach  of  the  lighter  ;  it  is  then  the 
Arty  of  the  consignee  to  receive  the  spars  and  place  them 
in  the  lighter, 

(«.)  Reported  by  F.  G.  Ruoker,  Esq.,  Barrister- 
at-Law. 


Appeal  from  the  judgment  of  Kennedy,  J.,  at  Uie 
trial  of  the  action  without  a  jury. 

The  action  was  brought  by  a  shipowner  under  a 
charter-party  for  demurrage  in  respect  of  delay  at  the 
I>ort  of  discharge.  The  charter-paity  provided  that 
the  ship  should  load  a  cargo  of  timber  in  Norway  and 
carry  uie  same  to  London,  and  contained  the  following 
clauses: — *'The  discharging  to  take  place  in  eiffht 
days.  .  .  .  The  cargo  to  be  brought  to  and  taken 
from  alongside  the  ship  at  merchants'  risk  and  ex- 
pense. The  ship  to  deliver  the  cargo  with  such  dis- 
patch that  unnecessary  delay  can  be  avoided.  The 
tMp  to  discharge  overside  in  the  river  or  dock,  into 
lighters  or  otherwise,  if  required  by  consignees.  The 
usual  custom  of  the  wood  trade  of  each  port  to  be 
obsOTved  by  each  party  in  cases  where  not  specially 
expressed.'*  The  cargo  was  consigned  to  the  defen- 
dants under  a  bill  of  lading  subject  to  the  conditions 
of  the  charty-paHj. 

The  ship  arrived  in  the  Surrey  Commercial  Docks 
on  the  18th  of  May,  1894,  and  was  ready  to  com- 
mence the  discharge  of  her  cargo  on  the  afternoon  of 
the  24th  of  May.  Some  of  the  timber  was  dis- 
charged into  the  water  direct,  in  accordance  with 
what  was  stated  to  be  the  custom  of  the  trade. 
Spars  under  a  certain  thickness  were  discharged  into 
lighters.  The  defendants  sent  a  lighter  alongside 
the  ship,  and  the  spars  were  passed  through  one  of 
the  ship's  portholes  on  to  a  stage  at  the  side  of  the 
ship,  and  wenoe  to  the  lighter.  The  defendants  at 
first  sent  only  one  man  in  charge  of  the  lighter  which 
was  at  work,  but  they  subsequently  sent  two  men. 
These  men  received  the  spars  in  the  lighter  and 
stowed  them  in  the  bottom*  The  captain,  finding 
that  the  work  was  preceding  slowly,  complained  that 
the  defenduits  did  not  send  a  sufficient  number  to 
complete  the  discharge  within  the  eight  days,  and 
subsequently  he  sent  two  of  his  crew  to  help  in  the 
lighter,  besides  one  man  who  was  workiziff  on  the 
stoge.  The  lay  days  ended  on  Uie  2nd  of  June,  but 
the  dischaiKe  was  not  completed  till  the  afternoon  of 
the  lltib  of  June. 

At   the   trial  of   the   action   the   learned   judge 

Save   judgment  for    the   plaintiff  for   nine   days' 
emutraffe. 
The  d^endants  appealed. 

Joseph  Walton,  Q,C,y  and  Scruttony  for  the  defend- 
ants.— According  to  the  custom  of  the  timber  trade, 
the  shipowner  is  entitled  to  discharge  spars  of  a  cer- 
tain thickness  direct  into  the  water ;  but  with  regard 
to  spars  of  a  lesser  thickness  it  is  his  duty  to  get 
them  out  of  Uie  ship  and  to  place  them  on  the  quay 
or  in  barges,  as  the  case  may  be.  Here  the  charter- 
party  expressly  provides  that  the  ship  is  to  discharge 
overside  into  lighters.  It  is  not  sufficient  for  the 
ship's  crew  to  ]^ace  the  spars  over  the  side  and  let 
the  lighterman  draw  them  down  into  the  lighter. 
The  shipowner  is  bound  to  put  the  spars  out  of  the 
ship  and  into  the  bai^.  Therefore  in  this  case  the 
ddiay  was  owing  to  the  default  of  the  shipowner,  and 
he  is  not  entitled  to  demurrage. 

Robson,  Q,C,,  and  Carver,  for  the  plaintiff^ 

Lord  ESHEB,  M.R.— This  is  an  action  by  a  ship- 
owner against  chuierers  for  demurrage.  The  delay 
of  which  the  plaintiff  complains  took  place  in  the 
operation  of  disduurffing  a  cargo  of  timber.  The 
charter-party  allowed  eight  days  for  the  discharging 
of  the  cargo,  but  it  took  a  longer  time,  and  the 
question  arises.  Whose  fault  was  that?  If  it  was 
tne  fault  of  the  ship,  the  owner  cannot  call  upon  the 
charterers  to  pay  demurrage ;  but  if  it  was  not  the 
fault  of  the  ship,  the  charterers  are  bound  to  pay 
demurrage.  The  charter-party  provided  that  the 
ship  was  **  to  discharge  overside  in  the  river  or  dock. 
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into  lighters  or  otherwise  if  required  by  the  con- 
signees.'* The  oharter-partv  also  spoke  of  the  ship 
deliTering  the  oa^i  so  that  the  same  operation 
was  spoken  of  indifierently  as  discharging  the  cargo 
and  delivering  the  cargo,  and  that  operation  was  to 
take  place  in  eight  days.  The  operation  of  discharg- 
ing or  deliyering  a  cargo  is  an  operation  to  be  per- 
formed bv  the  shipowner  and  the  consignee.  Which- 
ever word  is  used)  the  same  operation  is  referred  to. 
One  party  gives  delivery,  and  the  other  party  takes 
delivery,  and  they  do  that  at  the  same  tmie  and  by 
one  operation.  The  performance  of  this  joint 
operation  is  a  matter  of  common  occurrence — viz., 
whenever  a  cargo  has  to  be  discharged.  Sometimes 
the  delivery  is  into  barges  or  lighters,  sometimes  it  is 
into  another  ship,  sometimes  it  is  on  to  a  quay.  But 
in  any  case  both  parties  must  be  present  to  take  part 
in  performing  the  one  operation.  The  shipowner  has 
to  deliver,  and,  of  course,  he  has  to  deliver  from  the 
ship,  and,  therefore,  he  has  to  act  on  the  ship.  The 
consignee  has  to  take  ddivery,  and,  therefore,  he 
must  be  alongside  the  ship,  on  the  thing  or  place — 
that  is  to  say,  on  the  barge,  or  lighter,  or  ship,  or 
quay — on  which  delivery  has  to  oe  taken.  If  the 
shipowner  simply  puts  the  goods  on  the  rail  of  the 
ship,  that  is  not  delivery.  If  the  consignee  simply 
takes  his  place  alongside  and  does  nothing  more,  that 
is  not  taking  delivery.  The  shipowner  must  get  the 
goods  over  the  rail  of  the  ship,  and  put  them  into 
such  a  position  that  the  consignee  can  begin  to  take 
delivery.  The  consignee  cannot  act  while  the  goods 
are  out  of  his  reach,  but,  when  they  come  within  his 
reach,  he  is  bound  to  begin  his  part  of  the  joint 
operation.  If  the  ffoods  are  in  slings,  the  ship 
works  a  derrick,  and  lowers  them  gradually  over  the 
side ;  and  as  a  mattter  of  business  those  on  board 
must  help  those  who  are  taking  delivery  by  guiding 
the  thin^  as  they  come  down.  But  as  soon  as  they 
are  withm  the  reach  of  the  consignee,  he  must  join  in 
the  operation. 

The  operation  in  this  case  was  to  get  spars  of  tim- 
ber out  of  the  ship,  and  to  get  them  mto  barges. 
And,  unless  spars  of  timber  are  to  be  treated 
differently  from  bales  of  goods,  the  operation  must  be 
a  joint  operation.  The  shipowner  had  to  put  the 
spu*s  out  of  the  ship.  While  they  were  on  the  stage, 
which  belonged  to  the  ship,  the  delivery  was  not 
complete ;  but  when  they  were  tipped  over  so  as  to 
come  within  reach  of  the  consignee,  the  shipowner 
had  done  his  part,  and  it  was  the  duty  of  the  con- 
signee to  assist  in  the  joint  operation  by  taking 
delivery  as  quickly  as  possible.  It  was  his  duty  to 
have  a  sufficient  number  of  men  to  receive  the  spars 
and  stow  them  in  the  barges  within  the  time  allowed. 
Here  the  men  whom  he  supplied  were  not  able  to 
take  delivery  quickly  enough.  Thereupon  the  captain 
did  that  which  he  was  not  bound  to  do — he  put  two 
of  his  own  men  into  the  barge  to  help  in  domg  that 
part  of  the  work  which  ought  to  have  been  done  by 
the  consignee.  It  is  now  argued  that  it  was  his  duty 
to  put  these  men  on  the  barge,  and  the  suggestion  is 
that  it  was  not  merely  a  case  of  helping  the  consignee, 
but  that  the  captain  was  bound  to  perform  the  whole 
operation  of  getting  the  spars  out  of  the  ship  and 
putting  them  mto  the  barges.  In  my  opinion  there 
is  no  ground  for  that  contention.  The  dday  occurred 
because  the  defendants  did  not  supply  enough  men 
for  the  work,  and,  the  ship  not  being  in  the  wrong, 
theplaintiffs  are  entitled  to  demurrage. 

The  appeal  must  therefore  be  dismissed. 

Kat  and  A.  L.  Smith,  L.JJ.,  concurred. 
Appeal  dismissed. 

Solicitors  for  the  plaintiff,  StokeSy  SaunderSt  dk  Stokes, 
Solicitors  for  the  defendants,  Trinder  A  Capron^ 


From  Chan.  Div.     ) 
(Lindley,  Lopes,  and  }  June  12,  13,  26. 

Rigby,  L.JJ.)       j 

Seligman  v.  Prince  &  Co.  (Limitbd).  (a.) 

Company — Borrowing  powers — Issue  of  debentures  in 
satisfaction  of  debt— Fraudulent  preference — Com'^ 
panies  Act,  1862  (25  &  26  Vid.  c.  89),  s.  164. 

P.,  carrying  on  business  as  P,  Jb  Co,,  borrowed  £150 
from  8.  for  the  purposes  of  his  business  without  secu- 
rity,  S.,  not  having  been  repaid,  brought  an  action 
against  P.,  and  loas  in  a  position  to  sign  judgment  for 
the  full  amount,  P,  about  this  time  formed  a  company 
to  take  over  his  business.  The  memorandum  of  asso- 
ciation contained  a  clause  attthorizing  the  company  to 
borrow  or  raise  money  by  the  issue  of  debentures  and 
otherwise.  The  company  was  bound  to  indemnify  P. 
against  his  debts  and  liabilities,  as  shown  in  the  balance^ 
sheet, 

S,  accepted,  in  discharge  of  his  debt  and  interest,  7  per 
cent,  first  mortgage  debentures  of  the  company  to  the 
nominal  value  of  £175.  Proceedings  were  shortly  after- 
wards  taken  to  wind  up  the  company,  and  8,  commenced 
an  action  on  belwXf  of  himself  and  all  other  debenture- 
holders  to  enforce  his  secu/rity. 

Held,  that  the  directors  were  authorised  and  em- 
powered to  issue  such  debentures  in  satisfaction  of  the 
debt  of  P.,  and  their  validity  was  not  affected  because  no 
money  was  actually  raised  or  borrowed  upon  them,  P. 
not  being  a  bankrupt,  the  Bankruptcy  Act  and  the  doc- 
trine of  fraudulent  preference  cannot  be  applied  in  favour 
of  his  unpreferred  creditors  as  such. 

In  re  Inns  of  Court  Hotel  Co.,  L,  It,  6  Eq,  82,  16 
W,  R,  Ch.  Dig,  65;  and  Howard  v.  Patent  Ivory  Manu- 
facturing Co.,  36  W,  R,  801,  38  Ch,  D,  156,  approved. 

Appeal  from  a  decision  of  Yaughan  Williams,  J., 
who  dismissed  with  costs  an  ordinary  debenture- 
holder's  action. 

The  defences  raised  by  the  pleadings  were  sub- 
stantially as  follows :  (1)  That  no  consideration  was 
given  for  the  debentures,  and  that  the  directors  of  the 
company  had  no  power  to  issue  them ;  (2)  that,  if 
they  had  such  power,  it  was  improperly  and  irregu- 
larly exercised,  and  that  the  debentures  were  invalid 
on  that  ground;  (3)  that  the  company  was  being 
wound  up  and  was  insolvent,  and  that  the  issue  of  the 
debentures  was  a  fraudulent  preference.  The  learned 
judge  held  that  there  was  no  fraudulent  preference, 
but  he  refused  relief  to  the  plaintiff  on  the  other 
grounds  relied  upon  by  the  company. 

In  1892  one  Llewellyn  Prince  commenced  carrying 
on  business  as  a  tailor  in  the  West-end  of  London. 
In  August  of  the  same  year  he  borrowed  £600  from 
the  plaintiff's  brother,  Oscar  Seligman»  upon  terms 
contained  in  a  deed  dated  the  24th  of  August,  1892. 
By  this  deed  Prince  mortgaged  his  business  premises 
and  book  debts  and  goodwiU  to  Oscar  Seligman  as  a 
security  for  £600,  and  covenanted  to  pay  that  sum 
within  three  months  after  notice  in  writing  requiring 
parent  thereof;  but  payment  was  not  to  oe  re- 
qmred  for  eightecoi  months,  and  Prince  was  not  to  be 
entitled  to  pay  off  the  loan  for  twenty  years.  Prince 
then  covenanted  to  carry  on  the  business,  to  keep  and 
furnish  proper  accotmts,  and  to  pay  Oscar  Seligman 
three-sevenths  of  the  net  profits  in  lieu  of  interest. 
In  July,  1893,  Prince  applied  to  the  plaintiff  for  a 
loan  of  £150,  and  the  plaintiff  lent  him  that  sum 
without  security,  but  upon  a  verbal  imderstanding 
that  the  loan  should  be  repaid  as  soon  as  sufficient 
money  could  be  got  by  Pnnce  from  his  customers. 
On  the  26th  of  September,  1893,  the  plaintiff  issued 

(a.)  Reported  by  W.  Shallcross  Qoddard,  Esq., 
Barrister-at-Law, 
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a  writ  to  obtain  repayment  of  his  loan,  and  he  was 
in  a  position  to  sign  judgment  against  Prince  for  the 
amount. 

At  about  this  time  Prince  determined  to  form  a 
company  to  take  over  his  business.  A  balance-sheet 
showine  the  state  of  the  business  on  the  30th  of 
September,  1893,  was  prepared.  According  to  this 
balance-sheet  there  was  an  excess  of  assets  over 
liabilities,  but  only  £150  was  allowed  for  bad  debts 
off  the  sum  of  £2,339  due  from  customers,  and  which 
was  the  main  asset  of  the  business.  The  evidence 
showed  that  the  bad  debts  ought  to  have  been  put 
down  at  a  much  larger  figure.  On  the  17th  of 
November,  1893,  an  agreement  was  signed  between 
Uewellyn  Prince  and  Oscar  Seligman  for  the 
.formation  of  a  company  to  take  over  the  business. 
Prince  was  to  form  the  company.  Oscar  Seligman 
was  to  release  his  security.  Prince  was  to  accept 
and  give  him  a  bill  at  three  months  for  £1,100, 
and  at  the  maturity  of  the  bill  Oscar  Seligman 
was  to  acc^t  first  mortgage  debentures  of  the  com- 
pany for  £925,  bearing  interest  at  7  per  cent.,  in 
satisfaction  of  the  bill.  These  debenture  were  to  be 
part  of  an  aggregate  of  like  debentures  for  £1,300. 
It  waa  part  of  this  agreement  that  Prince  should  be 
&e  managing  director  of  the  company,  and  should 
vote  for  the  issue  of  these  debentures  to  Oscar 
Seligman,  and  he  was  to  have  power  to  nominate  a 
director  so  long  as  his  debentures  were  unpaid,  and 
^ere  were  to  be  only  two  directors  of  the  company. 
The  plaintiff  was  not  a  party  to  tiiiis  agreement,  but 
he  knew  that  an  attempt  was  to  be  made  to  form  a 
oomx>any,  and  that  he  was  willing  to  take  its  deben- 
tures in  satisfaction  of  Prince's  debt  to  him. 

On  the  Ist  of  November,  1893,  the  compcmy  was 
re^^istered.  The  memorandum  of  association  con- 
tained {inter  aiia)  the  following  clauses,  defining  the 
objects  for  which  the  company  was  incorporate : — 
(A.)  *'To  purchase  or  otherwise  acquire  as  a  going 
concern  the  business  of  a  tailor  and  outfitter  now 
carried  on  by  Llewellyn  Prince,  under  the  name  and 
style  of  Prince  &  Co.,  in  London,  and  all  or  any  of 
the  assets  or  liabilities  of  the  said  Llewellyn  Prince  in 
rdation  to  the  said  business,  and  with  a  view  thereto 
to  enter  into  and  carry  into  effSect,  with  or  without  modi- 
fication, Hie  agreement,  a  draft  of  which  has  been 
initialled  by  two  of  the  subscribers  hereto  for  identifi- 
cation." (I.)  •*  To  sell,  exchange,  mortgage  (with  or 
without  a  i>ower  of  sale),  assign,  lease,  sub-let,  and 
generally  otherwise  deal  with  the  whole  or  any  part 
of  the  business,  estates,  property,  or  undertaHng  of 
the  company  as  a  going  concern  or  otherwise,  to  any 
person  or  persons,  association  or  associations,  or  other- 
wise, for  such  consideration  as  the  company  may 
think  fit,  and  either  for  cash  or  for  shares,  debentures, 
or  securities  of  any  other  company  havine  objects 
including  the  objects  of  this  company,  and  to  hold 
and  distribute  among  the  members  in  specie  the 
whole  or  part  of  the  consideration  for  such  sale." 
(K.)  '*  To  borrow  or  raise  money  on  any  terms  or  con- 
ditions, by  the  issue  of,  or  upon,  bonds,  debentures, 
debenture  stock,  perpetual  or  otherwise,  certificates, 
bills  of  exchange,  promissory  notes,  or  other  obliga- 
tions  or  securities  of  the  company,  or  by  mortgage, 
charge,  hypothecation,  or  pledge  of  all  or  any  of  me 
company's  property  (both  present  and  future),  in- 
cluding its  uncallea  capital,  or  in  such  other  manner 
as  the  company  may  think  fit." 

The  articles  of  association  of  the  coinpany  provided 
that : — "  The  regulations  contained  in  Table  A  of  the 
first  schedule  to  the  Companies  Act,  1862,  shall 
apply  to  this  company,  and,  subject  as  hereby  modi- 
l&d,  such  regulations  shall  be  the  regulations  of  the 
company."  T^Ue  A  contains  the  following  clauses : 
— (52)  **  The  number  of  the  directors,  and  the  names 


of  the  first  directors,  shall  be  detemuned  by  the 
subscribers  of  the  memorandum  of  association."  (53) 
"  Until  directors  are  appointed  the  subscribers  of  the 
memorandum  of  association  shall  be  deemed  to  be 
directors."  (55)  **  The  business  of  the  company  shall 
be  managed  by  the  directors,  who  may  pay  all  ex- 
penses incurred  in  getting  up  and  registmng  the 
company,  and  may  exercise  all  such  powers  of  the 
compcmy  as  are  not  by  the  foregoinfi^  Act,  or  by 
these  articles,  required  to  be  exercised  by  the  com- 
pany in  general  meeting,  subject  nevertheless  to  any 
regulations  of  these  articles,  to  the  provisions  of  the 
foregoing  Act,  and  to  such  regulations,  being  not  in- 
consistent with  the  aforesaid  regulations  or  provisions, 
as  may  be  prescribed  by  the  company  in  general 
meetine ;  but  no  regulation  made  by  the  compcmy  in 
generalmeeting  shall  invalidate  cmy  prior  act  of  the 
directors  which  would  have  been  valid  if  such  regula- 
tion had  not  been  made."  The  special  articles  con- 
tained (infer  alia)  the  following  clauses : — (3)  **  The 
directors  shall  forthwith  enter  into,  on  behalf  of  the 
company,  cm  agreement  with  Llewellyn  Prince,  in  the 
terms  of  the  draft  which,  for  the  purpose  of  identifi- 
cation, has  been  initialed  by  two  of  the  subscribers  to 
the  memorandum  of  association,  cmd  the  board  shall 
carry  the  same  into  effect,  subject  to  any  modification 
thereof  which  the  board  may  approve."  (7)  "The 
qualification  of  a  director  shall  be  uie  holding  in  his 
own  right  of  100  sheures,  and  this  qualification  shall 
apply  as  well  to  first  directors  as  to  all  future  direc- 
tors ;  but  the  first  directors  shall  be  allowed  a  period 
of  three  months  in  which  to  obtain  their  qualification 
shares."  (8)  **  The  first  directors  shall  continue  in 
office  till  the  first  ordinary  genercd  meeting  of  the 
compcmy  in  tlie  year  1894,  and  one  of  the  first  direc- 
tors shall  be  Llewellyn  Prince,  who  shall  be  managing 
director."     (10)     "No  director   shall  vote   on  any 

auestion  in  which  he  has  a  personal  interest  apart  from 
ie  members  at  large."  (13)  "  One  director  shall  be 
a  quorum  for  a  board  meeting*  The  seal  of  the  com- 
pany shall  be  afi&xed  in  the  presence  of  and  counter- 
signed by  one  director  and  the  secretary."  (16) 
"  The  directors  shcdl  have  power  to  borrow  or  raise 
money  by  the  issue  of  debentures  or  otherwise,  as 
they  shall  think  proper,  and  on  the  issue  of  any  new 
shares  the  same  shall,  in  the  first  instance,  be  offered 
to  the  members  of  the  company  for  the  time  being,  in 
proportion  to  their  respective  holdings." 

The  memorandum  was  signed  by  seven  persons  for 
one  share  each.  Llewellyn  Prince  and  a  brother  of 
his  (J.  B.  Prince)  were  two  of  the  subscribers.  The 
other  persons  were  clerks  or  servcmts  in  the  business. 
On  the  same  day  a  three  months'  bill  for  £1,100  was 
given  by  Prince  to  Oscar  Seligman.  This  would  fall 
due  on  the  21st  of  February,  1894.  On  the  28th  of 
November,  1893,  a  meeting  of  two  directors — viz.,  the 
two  Princes,  the  secretarjr,  and  the  solicitors  of  the 
company — was  held,  and  it  was  resolved  that  the  seal 
of  the  company  should  be  affixed  to  the  contract 
referred  to  in  the  memorcmdum  of  association.  On 
the  same  day  the  agreement  wcui  sealed  accordingly. 
The  agreement  was  between  Llewellyn  Prince  and  the 
compcmy,  and  by  it  the  company  agreed  to  buy  his 
business,  and  business  premises  and  assets,  for  £3,600, 
to  be  paid  by  720  fully  paid-up  shares  of  £5  each. 
Prince  was  to  be  managing  director.  The  company 
was  to  indemnifv  him  from  his  debts  cmd  liabilities 
shown  in  the  balance-sheet.  No  mention  was  made 
in  this  agreement  of  either  of  the  Seligmans,  nor  was 
there  any  mention  of  debentures.  This  ag^reement 
was  duly  filed  at  the  proper  office,  and  on  the  4th  of 
December,  1893,  another  meeting  was  held  of  the  two 
Princes  as  directors,  the  secreta^  and  the  solicitor  of 
the  company.  Oscar  Seligman  and  one  Warner  were 
also  present.    Warner  was  then  a  solicitor's  clerk  cmd 
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acted  for  Oscar  Seligman,  and  also,  according  to  the 
evideucei  for  the  plaintiff.  At  tUs  meeting  it  was 
resolved  that  the  720  shares  mentioned  in  the  agree- 
ment for  sale  should  be  allotted  as  fully  paid-up 
(in  accordance  with  Llewellyn  Prince's  request),  thus 
—500  to  Llewellyn  Prince,  120  to  Oscar  Seligman, 
and  100  to  J.  R.  Prince.  It  was  stated  at  that 
meeting  that  L.  Seligman  was  in  a  position  to  sign 
judgment  for  a  debt  of  £150  taken  over  by  the 
company,  but  that  he  had  offered  to  accept  in 
discharge  of  that  debt  and  interest  seven  per 
cent,  first  mortgage  debentures  of  the  company 
(provided  that  the  issue  did  not  exceed  £1,300] 
to  the  nominal  value  of  £175.  It  was  also  stated 
that  Llewellyn  Prince  had  borrowed  for  the 
purpose  of  the  business,  since  the  30th  of  September, 
1893,  £125  from  Warner  on  condition  that  Warner 
would  accept  debentures  similar  to  those  issued  to 
L.  Seligman  for  £200.  It  was  also  stated  that  the 
company  had  the  option  to  repay  cash  or  issue  the 
debentures.  It  was  resolved  to  elect  to  issue  deben- 
tures. It  was  further  resolved  that  a  debenture  issue 
of  £1,300  in  52  debentures  of  £25  each  be  created  in 
accordance  with  the  powers  contained  in  the  memor- 
andum and  articles  of  association,  carrying  7  per 
cent,  interest.  It  was  also  resolved  to  issue  six  ae- 
bentures  to  L.  Seligman,  and  eight  to  Warner.  There 
was  no  allusion  in  these  minutes  to  tke  payment  of 
Oscar  Seligman.  Pursuant  to  tiie  above  resolution 
debentures  for  £175  were  issued  to  the  plaintiff,  and 
those  were  the  debentures  in  respect  of  which  he 
sued,  lliey  were  in  the  ordinary  form,  but  made 
payable  if  an  order  was  made  or  resolution  passed  to 
wind  up  the  company.  On  the  4th  of  January,  1894, 
the  bill  for  £1,100  held  by  Oscar  Seligman  still  not 
having  become  due,  debentures  for  £925  were  issued 
to  him,  and  the  bill  was  given  up.  Shortly  after 
this  proceedings  were  taken  to  wind  up  the  com- 
pany. 

Oil  the  31st  of  January,  1894,  a  petition  was  pre- 
sent by  the  company. 

On  the  1st  of  February,  1894,  the  plaintiff  com- 
menced his  action,  on  behalf  of  himself  and  the  other 
debenture-holders.  On  the  5th  a  receiver  and  man- 
ager -was  appointed  in  that  action.  On  the  6th  the 
company  resolved  to  wind  up  voluntarily.  On  the 
14th  an  order  was  made  for  the  winding  up  by  the 
court. 

The  action  commenced  by  the  plaintiff  was  pro- 
ceeded with  in  the  usual  way,  and  ultimately  was 
dismissed  with  costs. 

Oroevenor  Woods,  Q.C,  and  Whinney,  for  the 
appellant. — ^The  directors  had  power  to  issue  deben- 
tures for  the  purpose  of  raising  and  borrowing 
moncgr,  and,  though  no  money  was  aotuaUy  bor- 
rowed on  these  debentures,  they  were  issued  in  satis- 
faction of  an  existing  debt,  and  are,  therefore,  valid : 
In  re  Inna  of  Court  ffotd  Co.,  L.  E.  6  Eq.  82,  16 
W.  E.  Ch,  Dig.  65 ;  Howard  v.  Paient  Ivory  Manufac- 
tming  Co,,  36  W.  E.  801,  38  Ch.  D.  156.  The  deben- 
tures were  not  issued  irregularly,  and  the  directors 
had  full  power  to  issue  them  at  a  discount :  Anglo^ 
Danubian  Steam  Navigation  and  Colliery  Co.,  23  W.  R. 
783,  L.  E.  20  Bq.  339;  Daviesv.  B.  Bolton  &  Co., 
43  W.  E.  171,  [1894]  3  Ch.  678.  We  submit  that  the 
issue  was  a  proper  exercise  of  the  Parliamentary 
powers.  Further,  there  could  have  been  no  fraudu- 
lent preference,  because  at  the  date  of  the  issue  the 
plaintiff  was  the  only  creditor  of  the  company. 

Farwell,  Q.C.,  and  Bibtony  for  the  respondents, 
referred  to  In  re  George  Newman  <k  Co,,  43  W.  R. 
483,  £18951  1  Ch.  674,  and  In  re  Pyle  Wirrks,  39  W.  R. 
235,  [1891]  1  Ch.  173. 

Cur*  adv,  vult. 


26th  June.— LiNDLEY,  L.J.,    stated  the  facts   as 
above  set  out,  and  continued : — Such  being  the  facta, 
it  is  necessary  to  consider  the  legal  position  of  the 
plaintiff.      He  is  the  holder  of  debentures  issued  by 
the  directors  of  the  company  under  the  seal  of  the 
company,  and  which  have  become  payable   by  the 
company  according  to  their  terms.      Unless,  there- 
fore,   they  can     be     successfully    impeached,    the 
plaintiff  is  entitied  to  .judgment.       It  is  said,  first  of 
all,  that   the    directors    had     no    power    to    issue 
debentures,  except  for  the  purpose  of  raising  and 
borrowing  money    (see  Article    16),    and  that  the 
debentures  issued  to  the  plaintiff  were  not  issued  for 
any  such   purpose.     Literally  this  is  true;   but  to 
hold  the  debentures  invalid  on  this  ground  would  be 
to  sacrifice  substance  to  form.      It  is  true  that  the 
plaintiff  was  not  a  creditor  of  the  company,  but  he 
was  a  creditor  of  Prince's,  and  the  company  was  to 
indemnify  Prince  against  his  debt  to  tiie  plaintiff. 
If  the  company  h^    borrowed    money   from    the 
plaintiff  or  any  one  else,  and  with  the  money  so 
raised  had  paia  off  the  debt  owing  to  the  plaintiff  by 
Prince,   the  debentures  would  have  been  perfectiy 
valid,  and  would  have  been  within  the  very  terms  of 
Artide    16.      What    was    done    was   in    substance, 
though    not  in    form,   the    same    thing;    and    the 
decisions  of   Giffard,   V.C.,    in  In  re   The  Inns  of 
Court  Hotel   Co,  and  of  Kay,   L.J.,  in   Howard  v. 
Patent  Ivory  Manufacturing  Co,  support  this  view  of 
the  case  and  show  that  these  debentures    are  not 
invalid  on  the  ground  that  no  money  was  actually 
borrowed  or  raised  upon  them.      But,  even  if  this 
point  were  more  open  to  doubt  than  it  is,  all  doubt 
IS  removed  by  clause  {i)  of  the  company's  memoran- 
dum and  Article  55  of  Table  A  to  the  Companies 
Act,  1862.    Although  dause  (i)  is  not  one  of  those 
matters  required  by  statute  to  be  in  the  memorandum 
of  association,  and  such  a  daiise  derives  no  greater 
efficacy  l^  being  put  into  the  memorandum  rather 
than  into  the  articles  of  association,   still,  it  is    as 
valid  as  if  it  were  one  of  such  articles,  and  it  cannot 
be  said  that  the  issue  of  debentures  to  the  plaintiff 
was    without    consideration.      If  the    plaintiff  had 
refused  to  accept    debentures    Prince  would    have 
required  the  company  to  pay  the  plaintiff  in  cash, 
and  the  consideration  moving  from  the  plaintiff  to 
the  company  was  relief  from  this  necessity. 

Next,  it  is  contended  that  these  debentures  were 
issued  by  Prince  improperly,  and  acting  as  an 
individual  in  his  own  interest,  and  not  bond  fide  in 
the  interest  of  the  company,  and  that  the  plaintiff 
knew  this  to  be  the  case.  It  is,  however,  impossible 
to  ignore  the  existence  of  the  company  as  a  corporate 
body  distinct  from  Prince,  and  impossible  to  ignore 
the  company's  memorandum  and  artides  of  associa- 
tion. According  to  them  the  issue  of  debentures  was 
left  to  the  directors,  and  by  artide  13  one  was  a 
quorum,  and  one  could  authorize  the  company's  seal 
to  be  affixed.  Further,  the  company  was  formed  for 
the  express  purpose  of  taking  over  Prince's  business 
on  the  terms  of  paying  his  business  debts.  It  is  plain 
that  these  debentures  were  issued  in  order  to  carry 
out  this  object,  and  in  order  to  bind  the  company  on 
the  one  hand  and  to  relieve  it  from  pressure  on  the 
other;  and,  although  no  doubt  Prince  was  acting 
in  his  own  interest  in  this  matter,  his  interest  and 
the  interest  of  the  company  as  a  body  corporate  and 
existing  for  the  purposes  mentioned  in  the  memo- 
randum were  not  conflicting  interests,  but  were 
similar  in  all  respects.  Nor  does  the  fact  that  the 
draft  of  the  resolutions  of  the  4th  of  December,  1893, 
was  prepared  by  Warner  in  the  interests  of  the  two 
Sdigmans  in  any  way  prove  the  contrary.  By 
adopting  the  resolutions  he  had  prepared,  Prince  and 
his  brother  were  not  betraying  the  company  or  abusing 
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the  powers  conferred  upon  them.  They  were  exer- 
dsiog  thoee  powers  for  the  purposes  for  which  they  were 
created.  I  cannot,  therefore,  come  to  the  conclusion 
that  the  debentures  issued  to  the  plaintiff  are  invalid 
as  against  the  company  upon  the  ground  that  the 
power  to  issue  them  was  not  so  exercised  as  to  bind 
the  company. 

With  respect  to  fraudulent  preference,  the  view 
taken  by  the  learned  judge  was  quite  correct.  Prince 
is  not  a  bankrupt,  and  the  Banln*uptcy  Act  and  the 
doctrine  of  fraudulent  preference  cannot  be  applied 
in  favour  of  his  unpreferred  creditors  as  such.  The 
company  having  been  ordered  to  be  woimd  up  so 
soon  after  the  debentures  were  issued  is,  by  section 
164  of  the  Companies  Act,  1862,  to  be  treated  as  a 
bankrupt  person,  but  when  these  debentures  were 
iraued  to  the  plaintiff  the  company's  only  creditor 
was  Prince,  and  if  a  man  has  only  one  creditor  and 
pays  him  that  payment  cannot  be  set  aside  as  a 
fraudulent  preference  singly  because  other  debts  are 
afterwards  contracted.  Besides  which  no  fraud  on 
creditors  was  really  contemplated  by  any  one,  and 
the  pressure  put  by  Prince  on  the  company  to  give 
deb^tures  to  the  plaintiff  would  be  enough  to  enable 
the  plaintiff  to  have  them  treated  as  valid,  even  if  the 
company  had  had  other  creditors  than  Prince  when 
the  debentures  were  issued.  For  the  reasons  above 
stated  I  have  come  to  the  conclusion  that  the  appeal 
must  be  allowed  and  the  judgment  be  reversed,  and 
the  usual  judgment  in  a  deb^ture-holder's  action  be 
substitutea  for  it,  and  the  plaintiff  is  entitled  to  the 
costs  of  the  appeal.  This  decision  in  no  way  conflicts 
with  the  decisions  of  this  court  in  In  re  Oeorge  New- 
man dr  Co,t  or  in  Broderip  v.  Salomon  &  Co,^  43  W.  E. 
612.  The  comply  is  recognized  as  a  corporate  body 
distinct  from  Prince,  and  there  are  no  proceedings 
•gainst  Prince  as  there  were  against  Salomon  entitling 
the  company  to  set  aside  the  agreement  for  the  sale 
of  the  business  to  acquire  which  the  company  was 
formed,  or  to  be  indemnified  by  the  vendor  aeainst 
the  debts  with  which  he  endeavoured  to  saddle  the 
company.  No  such  fraud  as  was  proved  in  Salomon's 
case  is  proved  in  this  case,  and  on  the  materials  before 
US  the  plaintiff  is  entitled  to  the  usual  judgment  in 
a  debenture-holder's  action,  with  costs  of  the 
appeaL 

Lopes,  L.  J. — It  is  said  the  debentures  are  invalid 
on  two  grounds.  First,  on  the  ground  that  the 
directors  had  no  power  to  issue  them  ;  and  secondly, 
on  the  ffroimd  uiat  if  they  had,  they  improperly 
exerdsed  that  power. 

There  was  another  question  raised  to  the  effect  that 
the  debentures  were  a  fraudulent  preference.  The 
last  question  was  decided  by  the  learned  judge  in 
favour  of  the  defendant,  and  I  agree  with  the  de- 
cision ;  the  two  former  in  favour  of  the  plaintiff,  and 
I  am  unable  to  agree  with  the  view  he  has  taken. 

The  facts  have  oeen  very  fully  stated.  I  will  very 
shortly  state  my  reason  for  differing  from  the  learned 
judge.  The  plaintiff  is  holder  of  these  debentures 
which  are  unimpeachable  so  far  as  their  form  is  con- 
temed.  But  it  is  said  they  are  not  issued  to  any 
creditor  of  the  company,  they  are  issued  to  the 
plaintiff,  who  is  not  a  creditor  of  the  company,  but  a 
creditor  of  Prince,  and  are  issued  not  for  the  pur- 
poses of  the  company  but  to  discharge  a  private 
Hability  of  Prince.  But  is  this  really  the  case  when 
the  whole  transaction  is  carefully  looked  at  ?  The 
ccmipany  had  indemnified  Prince  against  his  liabilities, 
ind  one  of  those  liabilities  was  his  debt  to  the 
plaintiff.  Suppose  the  company  had  issued  the 
oebentuTM  in  question  to  Prince,  as  they  might  have 
done,  as  part  of  the  consideration  for  the  purchase  of 
hu  husinesB,   and   Prince   had  taken  them  to  his 


bankers  and  raised  the  amount  of  the  debt  upon  them 
and  then  handed  it  over  to  the  plaintiff;  no  question 
could  then  have  been  raised  as  to  the  validity  of  the 
transaction.  Having  regard  to  the  fact  that  the 
company  had  indemnified  Prinoe,  was  not  what  was 
done  practically  the  same  thing,  but  done  in  a  less 
circuitous  mode  P  * 

I  am  of  opinion  that  the  directors  had  power  to 
issue  these  debentures  to  the  pluntiff,  and  tnat  they 
were  not  issued  without  consideration.  But  it  is  said 
that  the  directors  improperly  exercised  this  power, 
that  they  did  not  issue  the  debentures  qud  directors 
but  in  their  individual  capacity.  How  can  this  be 
successfully  urged  ?  Every  formality  was  complied 
with.  Every  requirement  in  the  memorandum  and 
articles  of  association  was  observed.  The  debentures 
were  issued  in  the  interest  of  the  company  quite  as 
much  as  in  the  interest  of  Prince.  They  relieved  the 
company  from  pressure  from  Prince  who  was  entitled 
to  be  indemnified  against  his  liability  to  the  plaintiff, 
and  they  released  Prinoe  from  pressure  m>m  the 
plaintiff,  who  was  entitled  to  proceed  upon  his  judg- 
ment. 

The  debentures  were  issued  to  carry  out  the  object 
for  which  the  company  was  formed — ^viz.,  the  acqui- 
sition of  Prince's  ousmess ;  and  I  am  unable  to  say 
that  the  directors  improperly  exercised  their  powers 
in  issuing  them  to  the  plaintiff.  This  case  is  entirely 
different  from  Salomon^a  case.  The  learned  judge  did 
not  consider  that  there  was  anything  diuionest  or 
fraudulent  or  against  the  policy  of  the  Joint  Stock 
Companies  Acts  in  the  formation  of  the  company,  as 
there  was  in  the  last-named  case. 

The  appeal  must  be  allowed. 

RiOBY,  L.J. — I  am  of  the  same  opinion.  In  the 
consideration  of  this  case  the  learned  judge  has  found, 
and  we  are  unable  to  differ  from  him  on  that  point, 
that  in  the  formation  of  the  company  there  was  no 
fraud  intended ;  and  he  seems,  amongst  other  things, 
to  have  drawn  the  conclusion  that  I  should  have 
drawn  myself :  that  it  was  intended  on  the  part  of  all 
the  persons  concerned  in  forming  the  company  that 
the  business  should  be  carried  on. 

Now,  with  reference  to  the  debentures  allotted  on 
the  4th  of  December  to  the  plaintiff  in  the  debenture 
action,  I  have  come  to  the  conclusion  that  there  was 
no  bargain,  properly  so  called,  between  him  and 
Prinoe  which  would  bind  him  to  aooept  the  deben- 
tures or  bind  Prinoe  to  give  them.  No  doubt  through 
Warner  he  had  been  brought  to  say  that  he  would 
acc^t  debentures,  but  that  was  only  an  offer.  He 
miffht  have  withdrawn  that  offer.  So  that  there  was 
no  barv^ain  antecedent  to  the  formation  of  the  com- 
pany about  these  particular  debentures.  Under  these 
circumstances  I  cannot  but  think  that  tmder  the 
combined  operation  of  the  memorandum  and  articles 
of  association  as  quoted  by  Lindley,  L.J.,  there  was 

g)wer  to  do  what  the  dinsctors   did  on  the  4th  of 
eoembc^. 

Then  it  is  said  that  they  did  not  exercise  their 
power  for  the  benefit  of  the  company,  but  for  the 
mdividual  benefit  of  Llewellyn  Prinoe  himself.  If 
that  were  so,  I  do  not  see  there  is  anything  to  in- 
validate the  other  properly  appointed  directors,  but  I 
may  say  that  I  do  not  see  anything  to  inv^date 
Uewdlyn  Prince's  action.  If  he  had  a  personal 
interest,  apart  from  the  members  at  large,  it  might 
be  so :  but  I  do  not  see  that  he  had  that  personal 
interest.  He  had  a  personal  interest  along  with  the 
others,  because  it  is  perfectly  plain  that  the  company, 
as  a  company,  could  not  have  gone  on  at  all  if  it  had 
not  been  for  the  arrangement  made  about  these 
debentures,  or  some  other  arrangement  of  a  similar 
character* 


to 
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I  think  that  disposes  of  the  ground  upon  which  the 
learned  judge  found  these  del^tures  invalid,  and  on 
the  question  of  fraudulent  preference  I  agree  with 
what  has  been  alreadysaid  and  with  what  the  learned 
judge  himself  said.  There  is  no  preferring  of  these 
creditors  of  the  company  to  other  creditors  of  the 
company.  Seligman  was  no  doubt  a  creditor  of 
Prince's,  but  he  was  not  a  creditor  of  the  company 
and  he  was  not,  in  that  capacity,  preferred  to  any 
other  creditors  of  the  company,  if  indeed  there  were 
other  creditors  of  the  company,  which  must  have 
been  to  a  very  small  amount,  the  company  having 
been  formed  on  the  18th,  the  agreement  sealed  on  the 
28th  of  November,  and  this  resolution  of  the  4th  of 
December  passed  so  short  a  time  afterwards.  At  that 
time  I  do  not  think  that  any  person  contemplated  the 
winding  up  of  the  company.  It  was  only  tnat  it  was 
found  impracticable  to  raise  further  cash,  and  that  at 
once  would  show  that  the  company  was  not  in  a 
position  to  pay  off  Seligman  and  the  other  Beligman 
or  Warner  otherwise  than  in  some  such  way  as  they 
did. 

I  aeree  that  the  appeal  ought  to  be  allowed,  and 
that  the  order  of  Linoley,  L.J.,  is  right  in  this  case. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Warner  iSs  Seligman. 

Solicitors  for  the  company,  Thamaon,  Brooka,  & 
Danhy, 


y^y^^  <!tourt  of  fustier. 


Chan.  Div.  | 
Stirling,  J.  j 


April  23,  24;  July  27. 

In  re  J.  H.  JoNES.  (a) 

Solicitor — Agreement  with  client  cw  to  costa-^ Payment 
—  Work  done  before  magistratea  and  quarter  aeaaiona 
in  reaped  of  a  criminal  charge — Juriadiction  to  aet 
aaide—Solicitora  and  Attomeya  Act,  1870  (33  ife  34 
Vict.  c.  28),  aa.  4,  8,  10. 

A  peraony  the  auhfect  of  a  charge  of  a  criminal  nature 
pending  before  a  atipendiary  magiatrate,  retained  a  aoli- 
citor  to  defend  him,  and  paid  him  £25  down,  and  aigned 
a  docummt  by  which  he  agreed  to  pay  for  coata  a  lump 
aum  of  £75  in  addition  to  the  £25  already  paid.  He 
aubaequently  waa  committed  for  trial  at  quarter  aeaaiona, 
and  ivaa  there  acquitted, 

Held,  that  although  the  (above-mentioned  document  waa 
not  aigned  by  the  aolicitor,  yet  that  it  waa  an  agreement 
within  the  meaning  of  the  Attomeya  and  Solicitor  a  Act, 
1870. 

Held,  further,  thai  the  High  Court  haa  juriadiction 
to  aet  aside  auch  an  agreement,  and  to  order  delivery  of  a 
bill  of  coata,  and  taxation. 

This  was  a  summons  by  a  client  against  his  solici- 
tor asking  for  the  delivery  and  taxation  of  a  bill  of 
oosts. 

The  facts  are  stated  in  the  judgment  of  Stir- 
ling, J. 

Aahton  Croaa,  for  the  applicant. 

DtmJiam,  for  the  respondent,  took  the  preliminary 
objection  that  there  had  been  an  agreement  between 
the  solidtor  and  client  as  to  these  costs,  and  that  this 
court  had  no  jurisdiction  to  set  that  agreement 
aside  and  order  delivery  or  taxation  of  a  bill  in 
respect  of  work  done  at  quarter  sessions. 

(a.)  Reported  1^  Wk.  Soott  Thompson,  Esq., 
-at-Law. 


Aahton  OroM.— Under  the  statute,  2  Gho.  2,  c.  23,  the 
Court  of  Eing*s  Bench  had  power  to  tax  such  bills : 
Clarke  v.  Donovan,  1  Esp.  137 ;  Ex  parte  Williams, 
Sylvester  v.  Webster,  9  Bing.  388.  The  jurisdiction  has 
now  been  transferred  to  the  High  Court :  In  re 
Howell  Thomas,  41  W.  B.  524,  [1893]  1  Q.  B.  670. 
Was  the  business  done  in  a  "court."  Can  any  dis- 
tinction be  drawn  between  contentious  business  and 
criminal  business.  In  re  Andrews,  2  W.  R.  46,  17 
Beav.  510,  shows  that  a  revising  barristers*  court  is 
a  court  for  this  purpose :  Rees  v.  Williams,  23  W.  B. 
550,  L.  R.  10  Exch.  200;  Midland  Railway  Co.  v. 
Guardians  of  Edmonton,  43  W.  B.  309,  [1895]  1 
Q.  B.  357.  Further,  the  Act  of  1881,  having  by- 
section  2  given  power  to  make  a  general  order,  "  in 
respect  of  other  business  not  being  business  in  an 
action  or  transacted  in  any  court  or  in  the  chambers 
of  any  judge  or  master,  and  not  being  otherwise 
contentious  business,"  and  as  no  such  order  has  been 
made  the  old  practice  continues.  As  the  agreement 
here  is  not  signed  by  both  parties  it  is  not  within 
ttie  Act  of  1870:  In  re  Lewis,  Ex  parte  Munro,  24 
W.  B.  1017,  1  a  B.  D.  724 ;  In  re  Ruaaelf,  Son,  db 
ScoU,  33  W.  R.  815,  30  Ch.  D.  114 ;  In  re  West,  King, 
&  Adams,  40  W.  R.  644,  [1892]  2  Q.  B.  102;  In  re 
Frape,  41  W.  R.  417 ;  [1893]  2  Ch.  284.  The  case  of 
In  re  Thompson,  42  W.  R.  462,  [1894]  1  Q.  B.  462, 
is  inconsistent  with  every  reported  case.  There  is 
nothing  in  the  Act  of  1870  to  exclude  the  inherent 
jurisdiction  of  the  court  to  tax  a  solicitor's  bill: 
Storer  v.  Johnson,  38  W.  B.  756,  15  App.  Cas.  203. 
llie  preliminary  objection  goes  merely  to  taxation : 
Duffett  V.  McEooy,  10  App.  Cas.  300,  33  W.  R.  Dig. 
238. 

Dunham.— 'The  Act  of  1843  is  altogether  superseded 
by  the  Act  of  1881.  Here  the  busmess  was  done  in 
part  before  the  magistrates'  court  and  in  part  before 

Quarter  sessions,  and  therefore  its  jurisdiction  is 
Ltogether  excluded  by  section  15,  and  if  the  court 
resorts  to  its  inherent  jurisdiction  the  effect  will  be 
to  violate  the  spirit  of  that  section. 

July  27. —  Stirlinq,  J.— Certain  preliminary 
objections  were  raised,  with  which  I  have  now  to 
deal.  It  appears  that  the  applicant  was  in  October, 
1893,  along  with  certain  other  persons  brought  before 
the  stipendiary  magistrate  at  Cardiff  on  the  criminal 
charge  of  being  concerned  in  the  theft  of  certain 
timber.  He  was  committed  for  trial  to  quarter 
sessions,  which  was  held  on  the  11th  of  November, 
and  retained  the  solicitor  to  defend  him.  On  the 
19th  of  October  he  paid  the  solicitor  £25  on  account 
of  costs,  and  on  the  21st  he  signed  a  document 
stipulating  that  the  costs  would  be  a  lump  sum^  of 
£75  in  addition  to  that  already  paid.  He  was  tried 
and  acquitted  and  subsequently  paid  the  £75,  and 
now,  being  discontented,  he  has  taken  out  this 
summons. 

The  first  preliminary  objection  was  that  the 
document  which  he  signed  not  being  signed  by  the 
solicitor  was  not  an  agreement  within  the  Attorney 
and  SoUdtors  Act,  1870,  that  it  related  to  business 
done,  and  could  not,  having  regard  to  section  8  of 
that  Act,  be  set  aside.  Section  4  of  the  Act  is  as 
follows : — 

**  An  attorney  or  solicitor  may  make  an  agreement 
in  writing  with  his  client  respecting  the  amount  and 
manner  of  payment  for  the  whole  or  any  part  of  any 
past  or  future  services,  fees,  charges,  or  disbursements 
in  respect  of  business  done  or  to  be  done  by  such 
attorney  or  solicitor,  whether  as  an  attorney  or 
soHcitor^or  as  an  advocate  or  conveyancer,  either  by  a 
gross  sum  or  by  commission  or  percentage,  or  by  a 
salary  or  otherwise,  and  either  at  the  same  or  at  a 
greater  or  at  a  less  rate  as  or  than  the  rate  at  which  he 
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would  otherwifle  be  entitled  to  be  Temunerated,  sub- 
ject to  the  proyiaioiiB  and  conditions  in  this  part  of 
this  Act  contained." 

The  meaning  of  this  agreement  in  writing  has  been 
oonsidered  by  the  conrt,  and  there  is  some  doubt  as 
to  what  the  true  meaning  is.  It  is  not,  howeyer, 
necessazy  for  me  to  go  through  the  whole  of  the 
decisions,  because  it  seems  to  me  that  I  am  bound  by 
a  decision  of  the  Divisional  Court:  In  re  R.  O. 
Thompson,  Ex  j^rte  Baylia,  where  aU  the  previous 
esses  are  considered.  There  the  document  was 
ngned  by  the  dient  only.  In  his  judgment 
Baron  Pollock  says :  <*  It  is  said  on  the  authority  of 
the  decision  in  In  re  Lewis,  Ex  parte  Munro,  that  the 
document  signed  by  this  gentleman's  client  is  not  an 
sgieement  in  writing  within  section  4  of  Ihe 
Attorneys  and  Solicitors  Act,  1870,  because  it  is  not 
signed  also  by  him.  In  that  case  the  agreement 
was  signed  by  the  solicitor  only,  and  the  reason 
given  fOT  requiring  the  client  to  sign  also  is  that 
'  otherwise  it  would  always  be  possime  for  a  solicitor 
to  place  a  document  signed  bv  himself  only  and  con- 
taining terms  favourame  to  him  before  a  client,  and 
then  to  contend  that  the  client  was  bound  by  it.' 
This  observation  has  plainly  no  bearing  on  the  present 
case.  It  is  said  that  the  dictum  has  been  assented 
to  in  subsequent  decisions,  but  I  do  not  find  this  to 
be  ihe  case.  It  has  been  quoted,  not  unnaturally, 
in  judgments  in  which  the  eflBBct  of  the  language  of 
the  statute  has  not  been  carefully  considered,  but  in 
BewUy  v.  Atkinson,  28  W.  B.  638,  13  Ch.  D.  283, 
Thesiger,  L.J.,  points  out  that  the  expressions  used 
are  wider  than  was  necessary  for  the  decision,  and 
it  is  not  supported  by  In  re  Haven,  Ex  parte  Pitt, 
30  W.  E.  134,  45  L.  T.  N.  S.  742,  in  which 
Fry,  J.,  merely  held  that  a  letter  written  by  a 
client  to  a  sohcitor  did  not  show  'accession  in 
writing.'  I  think  that  the  document  satisfies  the 
statute,  and  that  the  client  is  not  now  entitled  to 
have  the  agreement  examined  by  the  officer  of  the 
court"  Cuarles,  J.,  gives  judgment  to  the  same 
effect  I  consider  I  am  bound  by  that  to  hold  the 
document  to  be  an  agreement  within  the  Act. 

Then  the  next  question  is  whether  the  court  has 
juisdiction  to  set  aside  this  agreement.  Now  that 
is  a  question  entirely  novel,  and  thouffh  this  Act  was 
passed  twenty-five  years  ago  and  has  been  the  subject 
of  discussion  in  many  cases,  and,  as  I  am  informed, 
by  the  masters  of  the  Crown  office,  agreements 
relating  to  oosts  in  criminal  actions  are  repeatedly 
before  the  courts,  such  as  was  the  case  of  In  re  Lewis, 
Ex  parte  Mtmro,  referred  to  in  the  above  judgment, 
this  point  has  never  arisen,  l^e  material  parts  of 
the  Act  to  be  considered  are  sections  4,  8,  10,  and 
15.  I  have  already  read  the  first  part  of  the  4th 
section,  but  the  proviso  is  very  important.  It  is  as 
foDows: — "Provided  always  that  when  any  such 
agreement  shall  be  made  in  respect  of  business  done 
or  to  be  done  in  any  action  at  law  or  suit  in  equity 
the  amount  payable  imder  the  agreement  shall  not  be 
received  by  the  attorney  or  solicitor  until  the  agree- 
ment has  been  examined  and  allowed  by  a  taxing 
officer  of  a  court  having  power  to  enforce  the  agree- 
ment, and  if  it  shall  appear  to  such  taxing  officer 
that  the  agreement  is  not  fair  and  reasonaUe  he 
may  require  the  opinion  of  a  court  or  a  judge  to  be 
takoi  tnereon  by  motion  or  petition,  and  bu3x  court 
or  judge  shall  have  power  either  to  reduce  the 
smount  payable  under  the  agreement  or  to  order  the 
•greement  to  be  cancelled,  and  the  costs,  fees, 
charges,  and  disbursements,  in  respect  of  the  business 
done  to  be  taxed  in  the  same  maimer  as  if  no  such 
Agreement  had  been  made." 

Seotians  8,  10,  16  are  as  follows:— 

8.  *'Ko  action  or  suit  shall  be  broughtor  instituted 


upon  any  such  agreement,  but  every  question 
respecting  the  validity  or  effect  of  any  such  agree- 
ment may  be  enforced  or  set  aside  without  suit  or 
action  on  motion  or  petition  of  any  person  or  the  re- 
presentative of  anv  person  a  F^rty  to  such  agree- 
ment, or  being  or  alleged  to  be  liable  to  pay  or  being 
or  claiming  to  be  entiued  to  be  paid  the  costs,  fees, 
charges,  or  disbursements  in  respect  of  which  the 
agreement  is  made  by  the  court  in  which  the  business, 
or  any  part  thereof,  was  done,  or  a  judge  thereof,  or 
if  the  business  was  not  done  in  any  court,  then  where 
the  amount  payable  tmder  the  agreement  exceeds 
£50,  by  any  superior  court  of  law  or  equity  or  a 
judge  thereof,  and  where  such  amount  does  not 
exceed  £50,  by  the  judge  of  county  court  which 
would  have  jurisdiction  in  an  action  upon  the  agree- 
ment" 

10.  "  Where  the  amount  agreed  for  under  any  such 
agreement  has  been  paid  by  or  on  behalf  of  the  client 
or  by  any  person  chargeable  with  or  entitled  to  pay 
the  same,  any  court  or  judge  having  jurisdiction  to 
examine  and  enforce  such  an  agreement  may  upon 
application  by  the  person  who  has  paid  such  amoimt 
within  twelve  months  after  the  payment  thereof,  if  it 
appears  to  such  court  or  judge  that  the  special  dr- 
cumstanoes  of  the  case  require  the  agreement  to  be 
reopened,  reopen  the  same,  and  order  the  costs,  fees, 
charges,  and  disbursements  to  be  taxed,  and  the 
whole  or  any  portion  of  the  amount  received  by  the 
attorney  or  soHcitor  to  be  repaid  by  him  on  such  terms 
and  conditions  as  to  the  court  or  judge  may  seem 
just." 

15.  **  Except  as  in  this  Durt  of  this  Act  provided  the 
bill  of  an  attorney  or  sofidtor  for  the  amount  due 
under  an  agreement  made  in  pursuance  of  the 
provisions  of  this  Act  shall  not  be  subject  to  any 
taxation  nor  to  the  provisions  of  the  Act  of  the  6  &  7 
Vict.  c.  73,  and  the  Acts  amending  the  same  respec- 
tivdy,  the  signing  and  delivery  of  the  bill  of  an 
attorney  or  solicitor." 

The  contention  is  that  the  court  having  juris- 
diction to  examine  the  force  of  the  agreement 
within  section  8  is  either  the  court  of  the  magis- 
trate or  quarter  sessions,  and  consequently  that 
tmder  section  10  one  or  other  of  these  courts  is  the 
proper  tribunal,  and  that  the  jurisdiction  of  this  court 
IS  excluded  by  section  15.  The  words  of  the  other 
part  of  section  4  are  very  wide  and  seem  to  include 
all  questions  of  taxation,  and  it  has  beenalreadv  held 
in  in  re  Lewis,  Ex  parte  Mtmro  that  a  bill  of  costs 
before  magistrates  ia  subject  to  taxation,  I  think, 
therefore,  it  is  within  the  Act.  Section  8  says  that  it 
may  be  set  aside  by  the  court  in  which  the  business 
.  .  .  was  done  or  a  judge  thereof.  Now  it  is 
contended  that  the  word  court  in  this  section  includes 
the  court  of  quarter  sessions  and  of  a  police  magis- 
trate. Ji  the  word  includes  quarter  sessions  who 
are  the  judges  of  that  court?  It  seems  that  by 
the  use  of  the  word  judge  the  application  must 
be  made  not  only  to  every  justice  sitting  on  the 
trial  of  any  particular  case,  but  also  to  every  jus- 
tice capable  of  sitting.  So  that  the  appUcation 
might  be  made  by  petition  to  any  such  justice. 
I  cannot  think  that  such  a  result  was  intended.  It 
seems  to  me  that  the  courts  spoken  of  in  the  Act  are 
courts  presided  over  by  judges,  and  I  do  not  think 
that  justices  of  the  peace  in  quarter  sessions  can  be 
designated  in  the  ordinary  sense  judges.  At  all 
events  I  think  that  what  in  this  Act  is  referred  to  as 
a  court  is  one  of  the  same  type  as  those  in  which 
actions  at  law  or  suits  m  eqmty  may  be  brought 
Where  the  words  **  court  or  a  judge  "  first  occur  in 
the  proviso  to  section  4,  the  section  is  there  dealing 
with  tiie  businesB  on  petition  or  motion  in  those 
matters,  and  the  courts  and  judges  there  spoken  of 
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are  those  who  have  power  to  deal  with  them.  It 
appears  to  me  that  a  like  meaning  must  attach 
throughout  the  Act  to  the  words  **  court  or  j  udge,*' 
and  that  courts  of  quarter  sessions,  therefore,  were 
not  in  contemplation,  and  are  not  such  a  court. 

Bein^  of  this  opinion,  it  seems  to  me  that  the  same 
conclusion  must  he  arrived  at  as  regards  the  magis- 
trates. The  i>ower  to  appoint  stipendiary  borough 
magistrates  is  conferred  bv  26  &  27  Vict.  c.  97,  and  it 
is  evident  from  the  preamble  and  clause  5  of  that  Act 
that  when  appointea  they  simply  perform  the  duties 
of  justices  to  the  peace.  I  come,  therefore,  to  the 
conclusion  that  the  objections  must  be  removed,  and 
the  summons  restored  to  the  paper. 

Solicitors,  VaUance  iSs  Vallance;  EiddeU,  Vaiset/f  & 
Smith,   agents  for  J,   H.  JoneSt  Cardiff. 


April  26 ;  May  17. 


Chan.  Div.   \ 
Stirling,  J.  j 

BOTTON    V.    CiTT    AND    SUBUBBAN    PBBMANENT 

BuiLDiNQ  Sooibty.  (a) 

Building  society — Withdrawing  member — Bepayment  of 
advances  —  Priorities  —  Instrument  of  dissolution — 
Building  Societies  Act,  1874,  ss.  18,  32. 

T?ie  priorities,  under  tJie  rules  of  a  huHding  society, 
of  the  withdrawing  members  over  those  who  have  given 
no  notice  of  withdrawal  cannot  he  varied  by  an  instru' 
ment  of  dissolution  executed  under  tlie  Building  Societies 
Act,  1874,  unless  such  variation  lias  been  previously 
sanctioned  by  a  special  meeting  of  the  society  summoned 
and  held  in  accordance  with  the  rules  of  the  society  and 
the  terms  of  section  IS  of  the  Act, 

This  was  a  motion  by  the  plaintiff,  a  member  of 
the  above  society,  tiie  object  whereof  was  to  have  it 
determined  whether  the  right  as  to  priory  of  repay- 
ment given  to  withdrawing^  members  under  the  rules 
of  the  society  were  liable  to  be  overridden  by  the 
provisions  of  an  instrument  of  dissolution  executed 
tmder  section  32  of  the  BuHding  Societies  Act  of 
1874. 

The  plaintiff  also  sought  an  injunction  to  restrain 
the  defendants  from  paying  away  the  moneys  of  the 
society  except  to  the  plaintiff  and  to  such  withdraw- 
ing members  of  the  society  as  still  remained  unpaid 
in  accordance  with  their  priority,  and  from  in  any 
maimer  dealing  v^ith  the  moneys  of  the  society  con- 
trary to  rule  5  of  the  society's  rules,  whicdi  was  as 
follows : — 

"  Upon  giving  one  month's  notice  in  writing  of  his 
intention  so  to  do,  any  member  may  withdraw  his 
investments  at  any  monthly  meeting  of  the  society 
the  amount  to  be  repaid  out  of  the  moneys  received 
from  members  in  repayment  of  advances  on  the  night 
for  withdrawal,  but  should  the  repayments  not  be 
sufi^ent,  the  balance  shiJl  be  paia  from  the  same 
fund  on  the  next  or  following  monthly  night.  If 
several  members  shall  give  notice  to  withdraw  within 
any  one  month  they  shall  be  paid  pro  raia** 

The  directors,  however,  were  to  have  power  upon 
a  resolution  of  the  board  to  use  the  monthly  sub- 
scriptions to  assist  in  repaying  withdrawals.  The 
other  rules  of  the  sodety  rdevant  to  the  present  case 
were  to  the  effect  that  the  society  was  to  be  dissolved, 
if  its  funds  should  not  be  sufficient  to  meet  the  claims 
made  upon  them,  or  if  any  other  cause  rendered  dis- 
solution absolutely  necessary,  and  that  Uie  rules  of 
the  society  should  only  be  altered,  rescinded,  or 
repealed  by  a  general  meeting  properly  convened, 

(a.)  Beported  by  Abthtjb  Mobton,  Esq.,  Banister- 
at-Law. 


and  no  such  alterations  or  repeals  should  be  properly 
made  except  with  the  concurrence  of  three-fourths  of 
the  members  then  present. 

The  society  was  established  in  1865  under  the 
statute  6  &  7  Will.  4,  c.  32,  and  in  1887  was  incor- 
porated under  the  Building  Societies  Act,  1874.  The 
plaintiff  was  the  owner  of  five  fully  paid-up  shares  of 
£50  each  in  the  society,  and  on  the  20th  of  January, 
1891,  he  save  notice  of  withdrawal  of  his  investmente 
under  rule  5  aforesaid.  This  notice  of  withdrawal 
became  effective  one  month  after  the  date  thereof, 
that  is  to  say,  on  the  20th  of  February,  1891,  but 
the  plaintiff  had  never  been  able  to  recover  the  sums 
of  money  due  to  him  in  respect  of  his  said  five  shares. 
An  apphcation  had  been  made  by  the  plaintiff  to  the 
court  to  enforce  his  rights,  and  the  Court  of  Appeal 
had  decided  that,  tmder  the  said  notice  of  with- 
drawal and  according  to  the  interpretation  which  the 
court  put  upon  the  society's  rules,  the  plaintiff  was 
entitied  to  be  repaid  his  investments  out  of  all 
moneys  received  from  members  in  repayment  of 
advances  on  and  subsequent  to  the  20th  of  February, 
1891,  subject  to  the  claims  of  aU  members  who  had 
given  notices  which  became  effective  before  that  date, 
and  pari  passu  with  members  who  had  siyen  notices 
whicn  became  effective  on  that  date,  and  in  priority 
to  members  who  had  given  notices  which  became 
effective  subsequently. 

Immediately  after  this  decision  of  the  Court  of 
Appeal,  by  an  instrument  of  dissolution  executed  on 
the  13th  of  February,  1895,  under  section  32  of 
the  Building  Societies  Act,  1874,  it  was  decided  to 
wind  up  the  societ}*,  and  it  was  provided  {inter 
alia)  by  the  said  instrument  that,  after  payment  of 
the  claims  of  the  depositors  and  other  creators,  the 
funds  and  property  of  the  society  should,  subject  to 
the  prior  payment  of  costs  and  expenses,  be  divided 
amonff  the  members  in  proportion  to  the  amounts 
standmg  to  their  credit  in  the  books,  and  further, 
that  the  word  <*  member"  should  include  all  mem- 
bers, whether  they  had  or  had  not  given  notice  of 
withdrawal,  and  Uiat  those  members  who  had  ^yen 
such  notice  of  withdrawal  were  not  to  take  priority 
over  those  who  had  not,  but  all  were  to  rank  pari 
passu. 

As  soon  as  the  plaintiff  became  aware  of  the  execu- 
tion of  the  instrument  of  dissolution  aforesaid,  and 
learnt  its  provisions,  he  gave  notice  of  this  motion. 

The  r^  question  for  me  decision  of  the  court  was 
whether  the  plaintiff's  rights  under  the  rules  in 
respect  of  his  notice  of  withdrawal,  as  declared  by 
the  Court  of  Appeal,  were  extinguished  by  the  said 
instiument  of  dissolution. 

Hastings,  Q.C,  and  C.  E,  Bovill,  for  the  motion. — 
The  rights  of  members  of  the  society  under  the  rules 
cannot  be  altered  by  an  instrument  of  dissolution. 
The  case  of  Kemp  v.  WHght,  [1894]  2  Ch.  462,  43 
W.  B.  213,  cannot  be  relied  on,  having  regard  to  the 
remarks  of  Herschell,  L.C.,  in  the  appeal  on  the  same 
case.  The  fact  that  tiie  appeal  was  on  another  point 
does  not  affect  the  cogency  of  the  remarks. 

Buckley,  Q,C.,  and  Montagu  Lush,  for  the  respon- 
dente. — ^The  decision  in  the  Court  of  Appeal  in  Kemp 
V.  Wright  does  not  apply  here,  but  the  decision  of  the 
judge  m  the  court  bdow  is  exactiy  in  point. 

Hastings,  Q.0»,  replied. 

SrmiJNG,  J.,  stated  the  facts  as  above  set  out,  and 
continued: — From  the  balance-sheet  of  the  society 

Sublished  in  the  years  1891  and  1892  it  appears  that 
lere  are,  or  at  any  rate  ought  to  be,  funds  in 
the  coffers  of  the  society  applicable  to  the 
satisfaction  of  the  plaintiff's  daim,  and  if  the  society 
had  been  ordered  to  be  wound  up  the  plaintiff's  right 
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to  have  those  funds  so  applied  would  not  have  been 
affscted  by  any  such  order :  WaUon  ▼.  Edge,  33  W.  B. 
417,  10  App.  Cas.  33;  In  re  Alliance  Society,  28 
Ch.  D.  559,  33  W.  B.  Dig.  48. 

It  was  contended,  however^  by  the  defendants  at 
the  hearing  of  the  motion  that  the  plaintiff's  rights 
were  put  an  end  to  by  the  instrument  of  dissolution, 
and  in  support  of  that  -view  they  relied  on  the  case  of 
Kempr.  Wright. 

The  judgement  of  the  learned  judge  in  the  court 
bdow  in  that  case  seems  to  me  to  be  based  on  these 
two  propositions :  (1)  that  what  was  done  in  Kemp  y. 
Wright  could  have  been  validly  done  by  an  altera- 
tion in  the  rules ;  and  (2)  tha^  that  being  so,  it  could 
be  done  with  equal  efficacy  by  an  instrument  of 
dissolution  under  section  32  of  the  Building  Societies 
Act  of  1874.  In  principle  these  propositions  cover 
the  present  case ;  but  it  is  said  that  the  second  one  is 
inconsistent  with  what  was  laid  down  by  tiie  Lord 
Chancellor  on  appeal  in  the  same  case  (43  W.  B.  213, 
[1895]  1  Ch.  121). 

Now  I  have  carefully  considered  the  Lord  Chan- 
odlor's  judgment,  and  I  am  of  opinion  that  it  ex- 
presses a  different  view  of  the  effect  of  an  instrument 
of  dissolution  from  that  taken  by  Kekewich,  J.,  in 
the  court  below.  Consequentiy,  the  second  proposi- 
tion cannot  be  relied  on. 

By  section  18  of  the  Act  of  1874,  which  is  the 
statutorv  enactment  as  to  the  alteration  of  rules,  it  is 
provided  that  an  alteration  is  to  be  made  only  with 
the  sanction  of  a  meeting  of  which  notice  must  be 
given  in  the  manner  provided  bv  the  rules.  Now  no 
toch  meeting  has  been  held  in  this  case.  It  is  further 
to  be  noticed  that  an  instrument  of  dissolution  might 
be  duly  executed  in  accordance  witii  section  32  with- 
out anv  meeting  being  called  at  all.  Now  the  courts 
have  always  attached  importance  to  the  due  observ- 
ance of  nues  relating  to  general  meetings,  at  which 
any  shareholder  affected  may,  if  he  be  so  inclined,  ex- 
press his  views,  and  if  there  is  one  case  more  than 
another  in  which  such  rules  ought  to  be  rigidly 
followed  it  seems  to  me  to  be  where  vested  rights  of  a 
shareholder  or  class  of  shareholders  are  sought  to  be 
taken  away  by  the  alteration  of  an  existing  rule.  In 
such  a  case  I  think  alterations  in  rules  can  only  be 
held  binding  where  they  are  made  modd  et  formd  as 
prescribed  by  the  Legislature. 

If  the  defendants  are  riffht,  then  in  a  case  where  a 
•mall  number  of  members  nave  given  notice  of  with- 
drawals, and  these  have  exhausted  the  funds  of  the 
society,  it  would  be  possible  for  the  remaining  mem- 
bers, without  even  hearing  their  fellow  shureholders, 
to  deprive  them  of  the  advantage  they  have  gained, 
and  of  the  fruits  of  their  diligence. 

I  cannot  think  that  that  was  intended,  and  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  the  injimotion 
for  which  he  asks. 

Solicitors,  Skipper  A  Tucker;  Piesse  &  Son. 


a  B.  Div.  i 

(Lord  Bussell  of  Killowen,  5        May  21 ;  July  31. 
C.J.,  and  Charles,  J.)      ) 

Attobney-Genbbal  v.  Ellis  (a). 
Inland  revenue  -Account  stamp  duty — Voluntary  tranS' 
ftr—Cuttome  and  Inland  Revenue  Acts,  1881  (44<£;45 
Vid,  c  12),  «.  38,  eub'section  1,  2  (b);  1889(52  <fc  53 
Fid.  c.  7).  «.  II. 

The  Cuetoms  and  Inland .  Revenue  Act,  1881,  «.  38, 


(a.)  Bcported  by  P.  O.  BoBmsoN,  Esq.,  Barrister- 
at-Law. 


Buh'tection  2  (b),  enacts  that  account  stamp  dtUy  shall  he 
paid  upon  any  property  "  voluntarily  **  trans/erred  by 
the  deceased  into  the  joint  names  of  himself  and  another 
person  so  that  the  beneficial  interest  in  such  property 
accrues  by  survivorship  to  such  other  person. 

Held,  the  word  **  voluntarily  "  is  used  in  this  sub" 
section  in  its  ordinary  meaning  of  ••  without  compul' 
sion**  or  **  without  obligation,**  and  does  not  mean 
**  without  consideration.** 

Information  against  the  executors  of  Arthur  Ellis, 
deceased,  to  recover  account  stamp  duty  in  respect 
of  certain  railway  stock  standing  at  the  time  of  his 
death  in  the  joint  names  of  the  deceased  and  his  wife. 

The  facts  and  the  sections  of  the  statutes  are  fuUy 
set  out  in  the  judgment  of  the  oourt. 

Sir  R,  T.  Reid,  A.O.,  and  Vaughan  Hawkins  (with 
them  Sir  F.  Lockwood,  S.O.),  appeared  for  the 
Crown. 

Farwdl,  Q,C.,  and  Lawrence  Jenh'tis,  for  the 
executors. 

Our.  adv.  vult. 

July  31.— The  judgment  of  the  Court  (Lord  Btxs- 
sbll  of  Killowen,  C.J.,  and  Chables,  J.)  was  read 
by 

Lord  BassELL,  of  Killowen,  C.J.— This  was  an 
information  against  the  executors  of  Arthur  Ellis  to 
recover  account  stamp  duty  in  respect  of  certain  rail- 
way stocks  standing  at  the  time  of  his  death  in  the 
joint  names  of  his  wife  and  himself.  No  part  of 
these  stocks  had  been  bought  solely  with  money 
belonging  to  Arthur  Ellis ;  tdl  of  them  had,  in  fact, 
been  bought  with  moneys  contributed  in  equal 
shares  by  him  and  his  wife  out  of  her  separate 
estate.  These  investments  were  made  from  time  to 
time  in  pursuance  of  a  verbal  arrangement  that  they 
should,  on  the  decease  of  such  one  of  the  parties  as 
should  first  die,  belong  to  the  survivor  absolutely. 
Arthur  Ellis  died  on  the  Uth  of  February,  1891. 
By  his  will  he  devised  and  bequeathed  his  residuary 
estate  for  the  benefit  of  his  wife  during  widowhood 
and  afterwards  for  his  children.  The  will  then 
declared  that  his  wife  and  himself  had  from  time  to 
time  invested  moneys  partly  belonging  to  him  and 
partly  to  her  in  various  railway  stocks  and  shares, 
which  were  registered  in  their  joint  names  **  sudi 
investments  having  been  made  on  the  express  agree- 
ment that  the  survivor  of  them  should  be  entitl^  by 
right  of  survivorship  to  the  stocks  and  shares  so 
bought,''  and  proceeded  to  direct  that  the  income  of 
the  residuary  estate  should  be  enjoyed  by  her  on  con- 
dition of  her  transferring  all  such  stocks  and  shares  to 
his  executors  and  trustees  to  be  by  them  held  on  the 
same  trusts  as  the  rest  of  his  residuary  estate.  In 
fulfilment  of  this  condition  the  various  stocks  and 
shares  were  duly  transferred  into  the  names  of  the 
defendants,  the  executors  and  trustees  of  Arthur 
Ellis.  It  was  now  sought  to  charse  account  stamp 
duty  on  so  much  of  the  stocks  and  shares  as  had  been 
bought  by  Arthur  Ellis  out  of  his  own  moneys.  The 
defendants  refused  to  pay  the  duty  claimed,  on  the 
groimd  that  the  investment  of  the  moneys  bv  Arthur 
Ellis  was  made  in  pursuance  of  a  contract  for  value, 
and  not  ••voluntarily"  within  the  meaning  of  the 
Customs  and  Inland  Bevenue  Acts,  1881  and  1889, 
and  this  was  the  question  to  be  determined. 

By  the  Customs  and  Inland  Bevenue  Act,  1881,  s. 
38,  sub-section  1,  it  is  enacted  as  follows: — •*  Stamp 
duties  at  the  like  rates  as  are  by  this  Act  charged  on 
affidavits  and  inventories  shall  be  charged  and  paid 
on  accounts  delivered  of  the  personal  or  movable 
propertv  to  be  included  therem  according  to  the 
value  thereof."    Sub-section   2,  "The  personal  or 
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moyable  property  to  be  included  in  an  aocoimt  shall 
be"  [amongst  other  property]  *' of  the  following 
description  " : — (b)  "  Any  property  which  a  person 
dyinff  on  or  after  tiie  1st  of  June,  1881,  having  been 
absolutely  entitled  thereto,  has  voluntarily  caused  or 
may  voluntarily  cause  to  be  transferred  to  or  vested 
in  himself  and  any  other  person  jointly,  whether  by 
disposition  or  otherwise,  so  that  the  beneficial  interest 
therein  or  in  some  part  thereof  passes  or  accrues  by 
survivorship  on  his  death  to  such  other  person." 
By  the  Customs  and  Inland  Bevenue  Act,  1889,  s. 
11,  it  is  enacted  that  the  description  of  propcoiy 
marked  {b)  in  the  Customs  and  Inland  Revenue  Act, 
1881,  8.  38,  '*  shall  be  construed  as  if  the  expression 
*  to  be  transferred  to  or  vested  in  himself  and  any 
other  person '  included  also  any  purchase  or  invest- 
ment effected  by  the  person  who  was  absolutely  en- 
titled to  the  property,  either  by  himself  alone  or  in 
concert  or  by  arrangement  with  any  other  person." 
It  was  cont^ded  on  behalf  of  the  Crown  that  tiie  act 
of  Arthur  EUis  was  ''  voltmtarily  "  done,  inasmuch 
as  it  had  not  been  done  in  pursuance  of  any  obligation 
previously  incurred,  either  by  common  law,  statute, 
or  contract.  Had  Arthur  Ellis  acted  alone,  it  was 
pointed  out,  there  could  not  have  been  any  doubt 
that  the  transfer  would  have  been  voluntarily 
effected,  and  it  was  urged  that,  even  tmder  the 
words  of  the  earlier  statute,  the  circumstance  that 
the  wife  brouffht  in  equivalent  sums  could  make  no 
difference.  Sue,  too,  was  not  acting  imder  any 
precedent  obligation. 

Further,  it  was  said  that  the  amending  statute 
made  the  matter  perfectly  clear.     Arthur  Ellis  had 
done  the  very  thing  contemplated ;  he  had  effected  a 
purchase  *'in  concert  or  by  arrangement  with"  his 
wife  of   securities  the  beneficial  interest  in  which 
accrued  by  survivorship  to  her  on  his  death ;  and  t^at 
it  by  no  means  followed  that,  because  there  might 
have  been  consideration  between  the  parties,  the  acts 
could   not    properly    be   considered   to    have   been 
«  voluntarily  "  done  within  the  meaning  of  the  Act : 
see  Croaaman  v.  The  Queen,  35  W.  E.  303, 18  Q.  B.  D. 
256.    The  respondent,  on  the  other  hand,  contended 
that  *'  voluntarily  "  meant  *'  gratuitously,"  or  '*  with- 
out consideration,"  and  that  here  the  transfer  was 
not  gratuitous,  but  for  valuable  consideration.    The 
funds  were  contributed  in  consideration  of  mutual 
promises.    The  husband  and  wife  had  contracted  with 
each  other  for  value,  and,  except  in  so  far  as  every 
contract  is  in  one  sense  voluntary,  as  being  the  result 
of  an  exercise  of  the  will,  the  act  of  neither  was 
"  voluntarily  "  done :  see  In  re  New  University  Club^ 
35  W.  B.  774,  18  Q.  B.  D.  720.    We  are,  however,  of 
opinion  that  in  the  section  under  consideration  the 
word  *' voluntarily"  is   not   used  in   the   sense    of 
**  without  consideration,"  but  in  its  ordinary  sense  of 
"  freely,"  **  without  compulsion,"  and  "  not  under 
any  obligation  " :  see  Churchivardena  of  BimUngham 
V.  Shaw,  10  Q.  B.  868 ;  AH  Union  v.  Savoy,  42  W.  B. 
690,  [1894]   2  Q.  B.   609.     We  think  that   this   is 
not  only  the  true  construction,  but  that  it  is  that  best 
CEhloulated  to  carry  out  the  object  of  the  Act,  which 
was    to  fix   with  liability  to  duty  all  dispositions 
'*  which,  while  preserving  to  a  man  the  enjoyment  of 
personal  propeity  to  the  day  of  his  death,  make  the 
same  property  pass  on  his  death  to  some  one  else,  and 
so  become  substitutes  for  wills  "  :  AUomey^Oeneral  v. 
Ooaling,  40  W.  B.  366,  [1892]  1   Q.  B.  545.      It  is, 
moreover,  a  construction  which  makes  it  possible  to 
put  a  reasonable  interpretation  on  the  amending  Act, 
section  11  relating  to  property  marked  ((),  whereas  if 
"voluntarily"  means  **  without  consideration"  it  is 
difficult  to  give  effect  to  the  words  in  the  last-men- 
tioned section,  '*  in  concert  or  by  arrangement  with  " 
— ^woids  which  would  appear  to  point  to  the  existence 


of  some  contractual  obligation.     Our  judgment  must 
therefore  be  for  the  Crown. 

Judgment  for  ths  Crown. 

Solicitors  for  the  Crown,  The  Solicitor  for  Inland 
Bevenue, 

Solicitors  for  the  defendants.  Walker,  Son,  db  Field, 
for  Field,  Son,  cfe  Hannay,  Liverpool. 


(Lord  Eusseil  of  KoTowen,  C.J.,  |      ^^VJv  \^*  ^^ ' 
and  Charles,  J.)  )  J^iy  ^i. 

Palmeb  v.  Day  &  Sons,  (a.) 

Bankruptcy— Sale  of  goods  of  bankrupt  by  auctioneer — 
Audioneer's  lien— *' Giving  of  credit^*  —  ^*  Mutual 
dealings''— Section  38  of  the  Bankruptcy  Act,  1883 
(46  <«?  47  Vict,  c,  52). 

One  L.  instructed  a  firm  of  auctioneers  to  sell  certain 
property,  and  a  sum  of  money  became  due  to  them  in 
respect  of  their  charges  in  connection  with  such  sale. 
Subsequently  L,  delivered  to  them  certain  goods  as  bailees 
with  authority  to  sell  them.  L.  became  bankrupt,  with- 
out having  revoked  the  authority. 

Held,  that  the  credit  given  by  the  auctioneers  to  L.  in 
respect  of  their  charges,  and  the  credit  given  by  L.  to 
the  auctioTieers  in  respect  of  the  goods  to  be  sold  and  the 
money  to  be  realized  by  such  sale,  was  a  giving  of  credit 
to  the  auctioneers,  and  constituted  '*  mtitucU  dealings'' 
between  them  and  L.  within  the  meaning  of  section  38  of 
the  Bankruptcy  Act,  1883. 

The  facts  of  the  case  as  set  out  in  the  judgment  are 
as  follows. 

The  plaintiff  in  this  case,  as  trustee  of  one  D.  W. 
Langton,  a  bankrupt,  sought  to  recover  a  sum  of 
£31  10s.  9d.  from  the  defendants,  a  firm  of 
auctioneers,  under  the  following  circumstances. 

On  the  29th  of  September,  1894,  Langton  gave 
instructions  to  the  defendants  to  sell  the  furniture  of 
his  freehold  house,  and  he  also  gave  him  instructions 
to  scdl  ti^e  house  itself. 

The  furniture  sale  took  place  on  the  15th  and  19th 
of  October. 

The  house  was  put  up  for  sale  on  the  8th  of  Novem- 
ber, but  no  sale  was  effected. 

The  furniture  sale  account  showed  a  balance  due  to 
the  auctioneers  of  £7  4s.  9d.  Their  charges,  in 
respect  of  the  abortive  sale  of  the  house  amounted  to 
£24  6s.,  these  two  sums  amounting  to  the  sum  now 
in  question — viz.,  £31  lOs.  9d. 

Between  the  date  of  the  furniture  sale  and  the 
unsuccessful  attempt  to  sell  the  house,  some  pictures, 
which  had  been  at  Uie  house  of  Langton  and  had 
been  bought  in  at  tiie  furniture  sale,  were  sent  by  him 
to  the  defendants*  premises  for  the  purpose  of  their 
being  sold  by  the  defendant.  It  was  thought  that 
there  was  a  better  chance  of  selling  them,  if  sent 
there,  than  if  left  at  Langton's  house,  but  although 
they  were  thus  sent,  there  was  no  absolute  right  in 
the  auctioneers  to  sell  them  without  the  approval  of 
Langton  as  to  price. 

On  the  15th  of  November  a  receiving  order  was 
made  against  Langton. 

The  plaintiff  was  appointed  trustee  on  the  1st  of 
January,  1895,  and  on  the  2nd  of  January  Langton 
was  adjudicated  bankrupt. 

On  the  30th  of  January  the  trustee  wrote  to  the 
defendants  requesting  them  to  remove  some  furniture, 

(a.)  Eeported  by  T.  Mathsw,  Esq.,  Barrister-at- 
Law, 
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wiuoh  had  been  boulght  in  at  the  sale  to  their  premifles 
and  dispose  of  it,  together  with  the  piotores  already 
at  their  office.  The  trustee  added  that  any  rights  the 
defendants  might  have  by  way  of  lien  upon  the  goods 
^  proceeds  of  sale  should  not  be  prejudiced.  The 
defendants,  accordingly,  sold  and  claimed  to  deduct 
from  the  proceeds  the  two  sums  due  to  them  in 
respect  of  tiie  furniture  sale  and  of  the  attempted  sale 
of  the  house.  The  trustee  disputed  their  right  to  do 
10,  and  brought  this  action  in  the  county  court  at 
Maidstone  to  recover  the  amount  sought  to  be  de- 
ducted—viz., the  sum  of  £31  lOs.  9d.,  that  amount 
being  made  up  of  the  £7  4s.  9d.  due  on  the  furniture 
lale,  and  the  £24  68.  due  on  the  abortive  house  sale. 
The  learned  judge  gave  judgment  for  the  defendants, 
on  the  ground  that  there  was  one  entire  and  indi- 
visible contract  between  Langton  and  the  defendants 
for  ihe  sale  of  the  furniture  and  the  house,  and  that 
they  were,  therefore,  entitled  by  virtue  of  their 
auctioneers*  lien  to  retain  their  charges  in  respect  of 
both  sales.  He  negatived  a  contention  by  the  de- 
fendants that  they  were  under  any  circumstances, 
whether  the  contract  was  one  entire  contract  or  not, 
entitled  to  a  set-off  in  bankruptcy  by  virtue  of  section 
38  of  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52;. 
The  plaintiff  appeal^  from  this  decision. 

E.  Bray,  for  the  appellant.— This  is  not  a  '*  mutual 
credit*'  within  the  meaning  of  section  38  of  the  Bank- 
ruptcy Act,  1883.  The  trustee  was  entitled  to  have 
these  pictures  returned  to  him,  and  could  maintain  an 
action  in  detinue  to  recover  them,  therefore  the 
*' account*'  mentioned  in  section  38  could  not  be 
taken. 

Counsel  cited  Eberles  Hotels  Co.  v.  Jonas,  35  W.  B. 
469,  18  a  B.  D.  459. 

HohUr,  for  the  respondent. — ^The  debt  due  by  the 
bankrupt  to  the  defendant  is  a  credit  from  the  de- 
fendant to  the  bankrupt  on  the  one  hand,  and  the 
ddivery  of  pictures  by  the  bankrupt,  with  instruc- 
tions to  sell,  is  on  the  other  hand  a  credit  given  by 
tiie  bankrupt  to  the  defendant.  Section  38,  there- 
fore, applies,  as  there  was  a  mutual  credit  within  that 
section:  Rose  v.  Hart,  8  Taunt.  499;  Peat  v,  Jones, 
30  W.  B.  433.  8  Q.  B.  D.  147 ;  Smith  v.  Hodson,  4 
T.  B.  211 ;  Booth  v.  Hutchinson,  21  W.  B.  116,  L.  B. 
15  Eq.  30,  Sm.  L.  C.  9th  ed.,  vol.  2,  ^.  344.  At  the 
date  of  the  receiving  order  the  authority  given  to  the 
defendants  to  keep  the  pictures  for  the  purpose  of 
sale  became  irrevocable  as  against  the  rights  of  the 
defendants  under  section  38 :  Naoroji  v.  Chartered  Bank 
of  India,  16  W.  B.  791,  L.  B.  3  C.  P.  444  ;  Astley  v. 
Oumey,  18  W.  B.  44,  L.  B.  4  C.  P.  714. 

Bray,  in  reply. 

Cur,  adv,  vult, 

Jnly  31.— Lord  BXTSSELL,  C.J.,  read  the  judg- 
ment of  the  court.  After  stating  the  facts  as  set  out 
above,  tiie  learned  judge  proceeded  as  follows : — 
We  are  unable  to  concur  in  the  view  of  the  learned 
judge  of  the  county  court  that  there  was  one  entire 
and  indivisible  contract  between  Langton  and  the 
defendants  in  reference  to  both  sales.  We  think,  on 
the  whole,  that  the  evidence  does  not  warrant  that 
conclusion.  The  case  appears  to  us  the  ordinary  one 
of  auctioneers  being  instructed  to  sell,  first,  the 
fumiture,  and,  secondly,  the  house.  The  mere  fact 
that  the  instructions  were  given  at  or  about  the  same 
time  does  not,  in  our  opinion,  justify  the  inference 
that  the  two  sales  took  place  under  a  single  and 
indivisible  contract.  The  circmnstances  of  the  two 
sales  were  different ;  they  took  place  at  different  times 
and  under  different  conditions.  It  therefore  becomes 
necessary  to  consider  whether  his  judgment  can  be 
suppoirted  on  the  other  ground  (that  of  mutual  deal- 


ings) relied  upon.  Section  38  of  the  Bankruptcy 
Act,  1883,  so  &r  as  is  material,  is  as  follows : — 

**  Where  there  have  been  mutual  credits,  mutual 
debts,  or  other  mutual  dealings  between  a  debtor 
against  whom  a  receiving  order  shall  be  made  and 
any  other  person  proving,  or  claiming  to  prove,  a 
debt  under  such  receiving  order,  an  account  shall  be 
taken  of  what  is  due  from  the  one  party  to  the  other 
in  respect  of  such  mutual  dealings,  and  the  sum  due 
from  the  one  party  shall  be  set  off  against  the  sum 
due  from  the  other  party,  and  t^e  balance  of  the 
account,  and  no  more,  shall  be  claimed  or  paid  on 
either  side  respectively." 

This  is  a  re-enactment  in  substance  of  section  39  of 
the  Act  of  1869,  where  for  the  first  time  the  words 
**  mutual  dealings  "  were  added  to  the  words  **  mutual 
credits  **  and  "  mutual  debts,"  which  are  alone  used  in 
the  earlier  statutes  regulating  the  right  of  set-off  in 
bankruptcy.  The  additional  words  undoubtedly 
have  extended  the  right  conferred  by  the  earlier 
statutes.  Under  their  provisions  it  had  been  con- 
sidered from  the  year  1818,  when  Rose  v.  Hart,  8 
Taunt.  499,  was  decided,  that  although  « mutual 
credits  "  is  a  wider  term  tJian  <*  mutual  debts,"  the 
credits  must  be  such  as  either  must  terminate  in 
debts,  or  have  a  natural  tendency  to  terminate  in 
debts,  and  must  not  be  such  as  terminate  in  claims 
differing  in  nature  from  debts :  see  Smith's  Leading 
Cases,  9th  ed.,  vol.  2,  p.  336.  The  section  in  its 
present  shape,  however,  has  been  held  applicable  to 
all  demands  provable  in  bankruptcy,  and  so  to  include 
claims  as  well  in  respect  of  debts  as  of  damages 
liquidated  or  unliquidated,  provided  they  arise 
out  of  contract.  Thus,  in  Booth  v.  Hutchinson, 
damages  for  breach  of  covenant  unascertained  at 
the  date  of  a  deed  of  arrangement  incorporating  the 
enactments  of  the  Bankruptcy  Act,  1869,  were 
allowed  to  be  set  off  against  a  claim  for  accruing 
rent.  And  in  Peat  v.  Jones  the  Court  of  Appeal 
followed  Booth  v.  Hutchinson  in  holding  the 
mutual  credit  clause  in  the  Act  of  1869  applic- 
able to  a  claim  for  unliquidated  damages,  and 
held  that  such  a  claim  might  be  set  off  in  an  action 
brought  by  a  trustee  without  recourse  to  the  Court 
of  Bankruptcy.  The  same  rule  is  applicable  not  only 
to  actual  breaches  of  contract,  but  also  to  breaches 
of  obligations  arising  out  of  contract.  It  was 
accordingly  held  that  in  Ja^Jc  v.  Kipping,  30  W.  B. 
441,  9  Q.  B.  D.  113,  that  a  claim  for  fraudulent 
misrepresentation  on  the  sale  of  a  chattel  by  a 
bankrupt  could  be  set  off  against  a  claim  by  the 
trustee  for  the  price. 

But  whilst  the  right  of  set-off  has  been  thus  widely 
extended,  it  is  still  subject  to  the  limitation  that  the 
'*  dealings "  must  be  such  that  in  the  result  the 
account  contemplated  in  the  section  can  be  taken  in 
the  way  therein  described.  In  other  words,  the 
**  dealings "  must  be  such  as  will  end  on  each  side 
in  a  money  daim.  Otherwise  the  claims  are  in- 
commensurable. It  was  upon  this  ground  that  the 
Court  of  Appeal  in  Eherles  Hotel  Co,  v.  Jonas,  held 
that  the  defendant  could  not  set  off  a  debt  due  from 
the  plaintiff  company  to  him  under  section  38,  the 
daim  of  the  plaintiffis  against  him  bein^  for  the  return 
of  chattels  in  specie  in  an  action  of  detmue. 

There  could  not  be  an  **  account "  as  between  goods 
and  money,  and  no  balance  could  be  struck. 

It  was  contended  by  the  plaintiff  in  the  present 
case  that  the  authority  last  referred  to  was  in  point. 
At  the  date  of  the  receiving  order  (which,  it  was 
admitted,  was  the  date  at  which  the  rights  of  the 
parties  must  be  determined)  the  bankrupt,  it  was 
said,  had  a  right  to  maintain  an  action  of  detinue  for 
the  return  of  the  pictures  in  spede,  and  nothing  dse. 
Such  a  daim  (it  was  argued)  did  not  arise  from  a 
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**  dealing ''  within  the  true  meaning  of  that  term  as 
used  in  section  38.  It  was  the  result  of  an  inter- 
ference with  a  right  of  property,  and  would  not  end 
in  a  money  claim,  and  the  case  relied  upon  b,  no 
doubt,  an  authority  for  that  proposition.  The 
defendants,  on  the  other  hand,  contended  that 
at  the  date  of  the  receiving  order  no  action  for 
the  return  of  the  goods  could  have  been  main- 
tained unless  Lang  ton  had  taken  some  step  to 
alter  the  terms  upon  which  the  pictures  had 
heea  deposited  with  them.  Their  position,  they 
said,  was  that  of  bailees  of  the  pictures  with  an 
authority  to  sell  them  so  that  there  was  a  "  mutual 
credit "  or  **  mutual  dealing  "  then  existing  between 
the  bankrupt  and  themsJves — a  credit  on  the  one 
hand  by  them  to  him  in  respect  of  the  sums  due  to 
them  on  the  furniture  sale  account  and  in  respect  of 
their  charges  for  the  attempted  sale  of  the  house,  and 
a  credit  on  the  other  hand  by  the  bankrupt  to  them 
in  respect  of  the  pictures  and  the  moneys  to  be 
realized  by  the  sale.  We  think  that  the  latter  is  the 
true  view  of  the  relations  between  the  parties.  No 
action  could,  in  our  opinion,  have  been  maintained  by 
Langton  when  the  receiving  order  was  made.  He  had 
done  nothing  to  revoke  the  authority  conferred  upon 
the  defendants  to  keep  the  pictures  on  their  premises 
for  the  purpose  of  sale,  and  the  circumstance  that  he 
retained  a  control  over  the  price  does  not  seem  to  us 
to  miJce  any  di£Perenoe.  The  defendants  were  the 
depositaries  of  the  pictures  with  an  authority  to  sell 
them  at  approved  prices,  and  as  auctioneers  they 
would  certainly  be  entitled  to  receive  for  the  vendor 
from  the  purchaser  the  amotmt  realized.  This 
authority  could  have  been  revoked,  but  until  revoked 
the  deposit,  with  such  an  authority  to  sell  and  receive 
the  proceeds,  constituted,  in  our  opinion,  a  giving  of 
**  credit"  to  the  defendants  (see  Naoroji  v.  Chartered 
Bank  of  India,  approved  in  Asttty  v.  Oumey).  There 
was  a  debt  on  one  side  and  a  delivery  of  property 
with  directions  to  turn  it  into  money  on  the  other. 

Upon  the  ground,  therefore,  that  section  38  of  the 
Bankruptcy  Act  of  1883  applies  to  this  case,  while  we 
cannot  agree  with  the  reasons  given  in  the  court 
below  for  the  judgment,  we  think  that  this  appeal 
must  be  dismissed  with  costs  on  the  grounds  we  have 
stated. 

Appeal  diamissed  ;  leave  to  appeal  re/used* 

Solicitors  for  the  appellant,  Sole,  Turner,  &  Knight, 
for  W»  G,  Cripps  &  Sons, 

Solicitor  for  the  respondent,  Walter  Day,  Maid- 
stone. 


(Wrightif  kSnedy.  JJ.) }  J^"  ''''  1« '  ^^^  *' 
Beg.   V,  Vestry  op  St.  George,  Hanover 

SQUARE,  (a) 

Metropolis  Management  —  Sewers  —  London  County 
Council — Power  of  county  council  to  order  vestries  to 
construe  sewers — Metropolis  Local  Management  Act, 
1855  (18  &  19  Vict.  c.  170),  s.  138. 

The  London  County  Council  have  no  power,  under 
section  138  of  the  Metropolis  Local  Management  Adt, 
1855,  to  order  the  vestry  of  a  parish  in  the  metropolis, 
in  which  parish  certain  homes  are  situate  which  diS' 
charge  tJieir  sewage  directly  into  the  River  Thames,  to 
construct  a  new  sewer  for  the  purpose  of  receiving  the 
drainage  of  such  houses  and  preventing  its  discharge 
into  the  river. 


(a.)  Beported  by  T.  Mathbw,  Esq.,  Barrister-at- 
Law. 


In  this  case  a  rule  nisi  for  a  mandamus  had  been 
obtained  at  the  instance  of  the  London  County  Coun- 
cil directed  to  the  Vestry  of  St.  George,  Hanover- 
square,  in  the  county  of  London,  calling  upon  them 
to  show  cause  why  they  should  not  comply  with  an 
order  made  on  the  4th  of  December,  1894,  by  the 
London  County  Council,  directing  them  to  construct 
a  sewer  therein  described,  or  to  execute  sufficient 
works  to  secure  the  communication  with  the  main 
sewers  of  the  metropolis  of  the  sewer  or  drain  re- 
ceiving the  sewerage  from  certain  premises  in  the 
said  order  mentioned. 

The  question  that  was  raised  before  the  court  was 
whether  the  London  County  Council,  as  the  suc- 
cessors of  the  Metropolitan  Board  of  Works,  had 
power  to  order  the  vestry  to  construct  the  sewer. 

It  appeared  that  the  attention  of  the  county 
council  was  called  by  the  Thames  Conservators  to  the 
fact  that  the  drainage  of  certain  houses,  numbered 
102,  103,  and  104,  Grosvenor-road,  Pimlico,  was  dis- 
charged into  the  Biver  Thames.  The  county  council 
thereupon  communicated  with  the  Vestry  of  St. 
Gborge,  Hanover-square,  the  local  authority,  in  order 
that  that  body  should  cause  the  sewage  to  be  diverted 
into  a  local  sewer,  but  the  vestry  refused  to  execute 
the  work. 

The  county  council  thereupon  made  an  order 
upon  the  vestry  to  construct  a  sewer  to  receive  the 
drainage  of  the  said  houses. 

This  order  the  vestry  refused  to  ccury  out,  con- 
tending that  the  London  County  Council  had  no 
jurisdiction  to  order  them  to  do  so. 

On  the  above  facts  a  rule  nisi  was  obtained. 

Channell,  Q.C.,  and  Macmorran,  showed  cause  on  be- 
half of  the  vestry. 

Bosanquet,  Q.C,  and  English  Harrison,  appeared  on 
behalf  of  the  county  council,  in  support  of  the  rule. 

Cur,  adv,  vtdt. 

July  4. — ^Wright,  J. — In  this  case  the  question  we 
have  to  decide  is  whether  the  London  County  Council, 
as  representing  the  old  Metropolitan  Board  of  Works, 
has  power  to  order  the  vestry  to  construct  a  new 
sewer  for  the  purpose  of  taking  the  sewage  of  certain 
houses  situate  on  the  edge  of  the  Thames  Embank- 
ment into  one  of  the  low  level  sewers  at  some  distance 
inland. 

By  section  69  of  the  Metropolis  Local  Management 
Act,  1855  (18  &  19  Vict.  c.  120),  the  duty  is  placed 
upon  the  vestries  of  constructing  sewers  for  the  pur- 
pose of  carrying  local  sewerage.  As  tending  to  show 
that  the  system  intended  was  one  which  left  the 
initiative  to  the  vestry,  and  only  gave  the  control  to 
the  Metropolitan  Board  of  Workis,  it  is  material  to 
observe  that  the  vestry  had  not  the  power  to  con- 
struct any  local  sewers  without  the  previous  consent 
and  approval  of  the  Metropolitan  Board  of  Works. 

By  section  135  of  the  same  Act  it  was  enacted  that 
the  Metropolitan  Board  of  Works  should  have  the 
power,  but  not  that  it  should  be  their  absolute  duty, 
to  construct  such  main  sewers  and  works  **  as  they 
may  think  necessary  for  preventing  all  or  any  part  of 
the  sewage  within  the  metropolis  from  flowing  or 
passing  into  the  Biver  Thames,  in  or  near  the 
metropolis,  and  shall  also  make  all  such  sewers  or 
other  works  and  such  diversions  or  alterations  of  any 
existing  sewers  or  works  as  they  may  from  time  to 
time  think  necessary  for  the  effectual  sewerage  and 
drainage  of  the  metropolis.** 

By  the  Act  of  1858  (21  &  22  Vict.  c.  104)  there 
was  imposed  upon  the  Metropolitan  Board  of  Works 
the  duty  of  constructing  a  system  of  sewerage  so  that 
the  sewage  should  not  pass  into  the  Thames,  and 
then,  later,  by  the  Act  of  1862  (25  &  26  Vict.  c.  102). 
several  amendments  in  the  law  were  made. 
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67  section  138  of  the  Act  of  1855,  which  is  the 
lection  on  which  the  question  before  us  turns,  it  is 
entcted  that  the  Metropolitan  Board  of  Works  shall 
"  make  such  general  or  special  order  as  to  them  may 
geem  proper  for  the  guidance,  direction,  and  control 
of  the  yeetries  of  parishes  and  district  boards  in  the 
levels,  construction,  alteration,  and  maintenance  and 
deansing  of  sewers  in  their  respective  parishes  or 
dutricts,  and  for  securing  the  proper  connection  and 
inter-communication  of  the  sewers  of  the  several 
parishes  and  districts  and  their  communications  with 
the  main  sewers  vested  in  the  said  metropolitan 
board,  and  generally  for  the  guidance,  direction,  and 
control  of  vestries  and  district  boards  in  the  exercise 
of ^eir powers  and  duties  in  relation  to  sewerage; 
and  all  such  orders  shall  be  binding  upon  such  vestries 
and  boards.*' 

Does  that  section  authorize  the  county  council, 
which  now  represents  the  Metropolitan  Board  of 
Works,  to  make  the  order  in  question  ? 

It  appears  to  me  that  it  does  not  empower  them  to 
take  the  initiative  by  ordering  specific  new  works  of 
sewerage.  It  was  only  intended  for  the  purposes  of 
control  over  the  construction  and  arrangement  of 
lewers.  If  the  vestry  make  a  sewer  it  must  be  made 
with  the  approval  of  the  county  council.  If  the 
ezistine  or  future  sewers  are  at  such  levels  or  con- 
stmcted  in  such  a  manner  as  to  prevent  their 
properly  conomunioating  with  the  main  sewerage, 
the  county  council  may  order  them  to  be  altered  so 
as  to  communicate  properly  with  the  main  system, 
bat  there  is  nothing  in  the  section  which  authorizes 
the  county  council  to  take  away  from  the  vestry  the 
initiative  as  to  making  new  sewers,  or  which  enables 
the  county  council  to  usurp  the  discretion  of  the 
vestry  as  to  what  new  sewers  shall  be  made. 

Ijection  45  of  the  Act  of  1862  (25  &  26  Vict.  0.  102) 
provides  that  the  vestry  must  submit  plans  of  the 
new  sewers  to  the  Metropolitan  Board  of  Works  and 
further  that  '*no  such  sewer  or  works  shall  be 
proceeded  with  without  the  approval  in  writing  or 
contrary  to  the  direction  of  the  said  board.''  It 
^ypears  to  me  that  these  enactments  are  merely 
regulative  enactments  and  do  not  authorize  the  county 
couicil  to  command  the  vestry  to  exercise  their 
powers.  The  case  of  St.  Luke\  Chelsea^  10  W.  R. 
293,  31  L.  J.  Q.  B.  50,  throws  some  light  upon  the 
matter.  There  a  private  person  obtained  a  mandamua 
to  the  vestry  to  construct  sewers  in  a  part  of  their 
district  and  upon  demurrer  it  was  held  that  the 
mandamua  ought  not  to  ffo.  It  was  not  however 
claimed  or  contended  in  that  case  that  the  Metro- 
politan Board  of  Works  had  the  jurisdiction  which  is 
now  claimed  for  the  county  council.  The  court,  as 
a  matter  of  fact,  held  that  it  is  the  approval  of  the 
board  that  the  Act  contemplates,  and  I  think  the 
tenor  of  that  judgment  supports  the  view  we  take  in 


Kennedy,  J. — I  am  of  the  same  opinion.  It  is 
conceded  that  the  object  of  t^e  order  was  for  the 
purpose  of  preventing  the  outfall  of  certain  sewage 
within  the  metropolis.  On  looking  at  the  various 
statutes  it  appears  to  me  that  that  is  not  an  order 
which  can  be  made  ui>on  the  vestry  by  the  county 
conndL 

By  section  69  of  the  Act  of  1855  the  duty  is 
imposed  upon  the  vestry  of  every  parish  mentioned  in 
the  schedule,  to  do  such  works  as  mav  be  necessary  for 
efl^fotnally  draining  their  parish  or  district.  It  appears 
to  me  that  the  general  central  authority  are  given 
the  control,  direction  and  supervision  of  such  drainage 
works,  but  not  the  power  sought  to  be  enforced  here 
by  the  order  to  make  certain  specific  sewers.  If  the 
oortral  authority  had  the  power  to  order  the  various 
vestries  to  construct  such  works,  then    the   powers 


given  by  section  135  to  the  central  authority  would 
be  needless.  The  true  construction  of  the  sections 
taken  together  appears  to  me  to  be  that  a  power  of 
supervision  and  control  is  given  to  the  county  council 
as  the  central  authority,  but  not  a  power  which 
authorizes  them  to  order  a  district  to  carry  out  such 
a  work  as  is  sought  to  be  enforced  here.  If  the 
Metropolitan  Board  of  Works  or  their  successors  think 
it  is  necessary  to  construct  works  for  preventing  the 
outfall  of  sewage  within  the  metropolis  into  the 
Thames  they  have  power  to  construct  the  works 
themselves,  but  they  are  not  authorized  to  order  the 
vestry  to  do  so.  Section  83  of  25  &  26  Vict.  c.  102, 
which  gives  the  Metropolitan  Board  of  Works  power 
to  make  bye-laws  for  the  guidance  of  the  vestry, 
ought  not  to  be  construed  as  giving  the  board  of 
works  authority  to  make  such  an  oraer  as  is  made 
here — ^namely,  not  for  the  purpose  of  maintaining  the 
main  and  general  sewerage  of  the  metropolis,  but  for 
the  purpose  of  keeping  the  river  within  ^e  metropolis 
clear  as  specified  m  section  135  of  the  Act  of  1855. 
The  question  we  have  to  decide  is  whether  there  is  a 
power  given  to  the  county  council  to  make  an  order 
for  the  performance  by  another  body  of  a  duty  which 
is  charged  upon  itself  in  respect  of  tiie  construction  of 
a  sewer.  I  think  the  county  coimcil  has  no  such 
power,  and  that  they  have  no  authority  to  make 
the  order  they  have  sought  to  enforce  here. 

Rule  dUchargedy  with  costs. 

Solicitors  for  the  vestry,  Caprona,  Dalton,  HitchinSt 
&  Brabant, 

Solicitor  for  the  London  County  Council,  W,  A. 
Blaxland, 


Hunacg. 

(Lindley,  Lopes,  and  ]  .        .  9   1095 

Rigby,  L.JJ.)        j  ^'^^'  ^»  ^'  ^^^''• 

In  re  G.  B.  Bbown.  (a.) 

Lunacy — Lunatic  domiciled  in  Victoria — Transfer  of 
stock  standing  in  the  name  of  the  lunatic — Discretion 
of  the  court— Lunacy  Act,  1890  (53  <k  54  Vict,  c.  5), 
s,  134. 

A.y  a  person  domiciled  in  Victoria,  had  been  there 
found  a  Itmatic,  and  B,,  the  Master  in  Lunacy  of  the 
Supreme  Court  of  Victoria,  had  been  appointed,  under 
the  Lunacy  Act  of  Victoria,  1890,  to  manage  AJs  estate 
B,  applied  to  the  English  court  to  have  a  transfer  to  him 
of  the  capital  and  dividends  of  stock  standing  in  the 
lunatic*s  name  in  England. 

Held,  thai,  under  section  134  of  the  Lunacy  Act,  1890, 
the  court  had  a  discretion  as  to  making  the  order,  but 
that,  under  the  circumstances,  it  was  right  that  both 
capital  and  income  should  be  transferred  to  B, 

This  was  a  petition  by  T.  P.  Webb,  master  in  equity 
and  master  in  lunacy  of  the  Colony  of  Victoria,  by 
H.  L.  Taylor,  his  attorney  in  this  country,  asking  that 
some  fit  person  should  transfer  to  him  or  his  attorney 
certain  securities  belonging  to  the  above-mentioned 
Gertrude  Emily  Brown.  The  stock  in  question  con- 
sisted of  £752  98.  2d.  Midland  Railway  Stock,  £104 
London  and  North- Western  Railway  Stock,  and  £260 
Consols. 

By  a^  order  of  the  Supreme  Court  of  Victoria 
made  in  lunacy  in  the  matter  of  the  said  G.  E. 
Brown,  a  lunatic  patient,  and  in  the  matter  of  the 

(a.)  Reported  by  Wm.  Scott  Thompson,  Esq., 
Barrister-at-Law. 
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LXTNAOT. 


In  KB  G.  E.  Bkowit. 


Lunacy. 


Lunacy  Aot,  1890  (of  Victoria),  on  the  6th  of  Sep- 
tember, 1894,  it  was  ordered  that  the  master  in  lunacy 
should  examine  the  said  G.  E.  Brown  and  take  evi- 
dence  as  to  whether  she  was  a  lunatic  and  report 
thereon  to  the  court  The  master  accordingly  made 
his  report,  and  thereby  found  that  she  was  of  un- 
sound mind  and  incapable  of  managing  herself  or  her 
affairs,  and  by  an  order  of  the  said  court  made  on  the 
27th  of  September,  1894,  that  report  was  con- 
firmed. 

By  another  order  of  the  same  date  the  court  ap- 
pointed the  present  petitioner,  T.  P.  Webb,  guardian 
cf  the  person  and  estate  of  the  said  G.  E.  Brown,  and 
receiver  of  her  estate,  and  by  the  same  order  the  care 
and  management  of  her  estate  was  remitted  to  him. 
Mr.  Webb  duly  appointed  the  said  H.  L.  Taylor  his 
attorney  to  receive  the  lunatic's  property  in  the 
United  Kingdom. 

Minutes  of  an  order  to  be  made  on  the  present 
petition  had  been  drawn  up  and  approved  by  the 
master  in  lunacy  in  this  country,  which  provided  for 
the  transfer  of  the  stock  and  the  payment  of  the 
dividends  to  the  said  H.  L.  Taylor,  but  the  judge  at 
chambers  refused  to  make  such  an  order  and  adjourned 
the  matter  to  be  heard  in  court. 

The  Lunacy  Act  of  1890  of  the  Colony  of  Victoria 
provides  (section  124)  that  the  court  and  the  master 
might  make  orders  after  the  return  of  the  inquisition 
for  the  custody  of  the  person  and  management  of  the 
estate  of  the  lunatic ;  (131)  the  master  in  lunacy  was 
empowered  and  required  to  undertake  the  manage- 
ment of  the  estates  of  all  lunatics  in  Victoria  and  to 
take  possession  and  care  of,  recover,  collect,  and  pre- 
serve and  administer  their  property;  (182)  the 
master  was  to  have  power  with  respect  to  the  estates 
of  patients  to  receive  and  recover  moneys  due,'  demise 
lands,  sell,  or  convert  into  money  any  real  or  personal 
propc^,  and  surrender  any  lands,  receive  all  rents, 
income,  and  profits  of  real  or  personal  property, 
settle  or  compromise  demands,  &c.  (190),  he  was  to 
be  at  liberty  to  apply  money  in  paying  the  debts  of 
and  maintaining  the  lunatic  and  his  family  and  pay- 
ment of  costs  of  management,  to  invest  the  patient's 
money  in  Government  stock  in  the  name  of  the 
treasurer,  and  the  treasurer,  at  the  request  of  the 
master,  might  buy,  sell,  or  trajisfer  such  stock ;  (229) 
where  any  stock  should  be  standing  in  the  name  of 
or  should  be  vested  in  a  lunatic  beneficially  entitled 
thereto  the  court  might  order  some  fit  person  to 
transfer  the  stock  and  to  receive  and  pay  the  divi- 
dends as  the  court  might  order. 

Strickland,  for  the  petitioner.  —  The  point  as 
whether  the  property  has  been  vested  in  the  person 
appointed  according  to  the  law  of  Victoria  for  the 
management  thereof.  The  Colonial  Act  does  not 
expressly  use  the  word  "  vest"  [Lindlby,  L.J. — Is 
not  the  effect  of  the  Act  this,  that  until  a  committee 
is  appointed  the  master  is  a  receiver  P]  The  Act  con- 
tains no  provision  for  the  appointment  of  a  committee. 
The  duties  of  the  master  are  such  that  he  must  have 
the  property  vested  in  himself.  The  capital  is 
required  for  maintenance.  [Lindlby,  L.J. — The 
lunatic  having  been  so  foimd  there  is  no  difficulty  as 
to  income.  We  will  consider  the  effect  of  the  Colonial 
Act  as  regards  the  capital.] 

Aug.  9,  1895.— The  judgment  of  Thb  Coukt  was 
read  by 

Lindlby,  L.J. — ^The  question  to  be  decided  in  this 
case  is  whether  this  court  sitting  in  lunacy  has  juris- 
diction under  section  134  of  the  Lunacy  Act,  1890,  to 
order  certain  stocks  and  shares  standing  in  the  name 
of  the  lunatic  to  be  transferred  into  the  name  of  the 
Master  of  Lunacy  in  the  colony  of  Victoria  in  the 


.  common  form  to  be  applied  by  him  in  the  usual  way. 

SHis  lordship  read  section  134  of  the  Lunacy  Act, 
890.1  The  lunatic  in  this  case  is  residing  out  of  the 
jurisdiction  in  Victoria  and  has  been  declaiid  a  lunatic, 
and  the  Master  in  Lunacy  there  has  been  appointed 
to*  manage  her  personal  estate.  So  far  there  is  no 
difficulty ;  but  such  personal  estate  has  not  vested  in 
the  colonial  master  in  the  sense  in  which  it  was  vested 
in  the  lunatic,  nor  does  the  master  occupy  the  same 
position  as  the  personal  representative  of  the  lunatic 
at  her  death.  Section  133  speaks  of  vesting  according 
to  the  law  of  the  place  where  the  lunatic  lives,  and  if 
it  only  applies  where  the  personal  property  is 
''  vesteia  "  in  a  person  in  the  strict  legal  sense  attached 
to  it  by  the  courts  of  law  in  England,  it  would  not 
only  be  inapplicable  to  this  case,  but  also  to  the  Act 
of  Victoria,  for  it  very  rarely  happens  that  property 
is  '* vested"  by  foreign  or  colonial  Acts  in  that 
sense. 

What  is  usually  done  by  such  Acts  is  very  mach 
like  what  we  do.  We  appoint  a  committee  with 
power,  if  necessary,  to  sue  for  any  property  of  the 
lunatic ;  but  we  do  not  vest  the  lunatic's  property  in 
that  person  in  the  strict  legal  sense  of  vesting. 
Unless,  therefore,  vesting  in  section  134  is  to  be  con- 
strued in  its  wide  sense  and  not  in  its  strictly  legal 
sense  the  section  would  become  practically  useless. 
It  is  obviously  the  intention  of  the  section  to  hand 
over  to  committees  the  x^ei^sonal  property  of  the 
person  declared  lunatic,  and  it  ought  to  be  so  con- 
strued as  to  be  made  effectual.  If  now  we  turn  to 
the  previous  decisions  we  shall  see  that  orders  have 
been  made  for  the  transfer  of  stocks  of  persons 
resident  out  of  the  jurisdiction,  although  the  property 
did  not  vest  in  the  persons  appointed  in  the  strict 
sense.  Following  the  chronological  order  in  which 
they  were  decided,  we  have  In  re  Stark,  2  Mac.  &  G. 
174  (a  Scotch  case) ;  In  re  Elias,  3  Mac.  &  G.  234 
(a  Dutch  case) ;  In  re  Gamier,  20  W.  B.  288,  L.  B. 
13  Eq.  532  (a  French  case) ;  In  re  Mitchell,  17  Ch.  D. 
515  29  W.  E.  Dig.  127  (a  Scotch  case) ;  and  ScoU  v. 
Bentky,  3  W.  R  280,  1  K.  &  J.  281  (also  a  Scotch 
case). 

In  these  cases  the  rights  of  persons  appointed  have 
been  carefully  considered  and  fully  argued.  In  In 
re  Stark  and  in  In  re  Gamier,  the  court  held  that  it 
had  a  discretion  in  case  of  its  not  being  satisfied  with 
the  proposed  application  of  the  property,  and  ordered 
the  dividends  only  to  be  paid  to  the  curator.  In  In 
re  Elias  and  In  re  Mitchell  the  capital  was  ordered  to 
be  transferred  to  the  curator  without  security  being 
required.  In  Scott  v.  Bentley  the  stock  was  in  court,  so 
that  the  case  did  not  turn  on  the  Lunacy  Acts.  In  In  re 
Barlow's  Will,  35  W.  E.  737,  36  Ch.  D.  287.  a  master 
had  been  appointed  by  the  Supreme  Court  of  New  South 
Wales,  and  he  applied  for  the  transfer  of  the  stock 
to  him,  consisting  of  £2,250,  which  had  been  paid 
into  court  by  the  trustee  of  the  will  under  the 
Trustee  Belief  Act.  The  beneficiary  had  not  been 
judicially  declared  a  lunatic,  and  the  court  held  that 
the  colonial  master  had  no  absolute  right  to  have  the 
whole  sum  transferred,  but  that  there  was  ground 
for  making  such  an  order  as  to  part  of  the  capital. 
The  lunatic  in  that  case  had  not  been  adjudicated  a 
lunatic,  and  the  court  felt  considerable  difficulty  in 
making  any  order.  Obviously,  if  the  lunatic  had  been 
so  declared  and  the  master  appointed  as  committee, 
there  would  have  been  no  difficulty  as  to  the  transfer. 
That,  case,  however,  did  not  turn  on  the  Lunacy 
Acts  of  this  country.  Here,  although  the  stocks  are 
not  vested  in  the  strict  legal  sense,  the  Colonial  Act 
clearly  gives  the  master  all  the  powers  necessary  to 
dispose  of  the  stock  and  shares,  and  as  we  are  satisfied 
that  the  money  is  wanted  for  maintenance  and  so 
forth,  the  proper  order  by  the  master  will  be  made. 
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WbetheTi  in  the  oiToamstanoes,  the  colonial  master  is 
ftbsolately  entitled  to  the  transfer  need  not  now  be 
decided,  as  section  134  of  the  Act  of  1890  seems  to 
give  us  a  discretion.  But  in  order  to  render  the 
order  right  in  the  form  of  it,  we  propose  to  say  that 
the  stock  and  shares  are  vested  in  the  master  within 
the  meaning  of  section  134.  The  sections  of  the 
Colonial  Act  are,  in  our  opinion,  ample  for  the  pur- 
pose. 

Solicitors,  Boy  &  Cariwright, 


July  30,  1895. 


Court  of  appeal 

From  Chan.  Div.  ^ 
(lindley.  Lopes,  [ 
iindBigby,L.JJ.)) 

Eabl  of  Shbewsbuby  v.  Wireall  Bailways 
Committbe.  (a.) 

BaUway  company — Arbitration — Umpire* 8  fees  paid  by 
landowner  —  Action  to  recover  —  Taxation  —  Lands 
Clauses  Consolidation  Act,  1845  (8  cfe  9  Vict.  c.  18), 
M.  34,  35. 

A  landowner  who  himself  takes  up  the  award  of  the 
umpire  in  an  arbitrcUion  and  pays  the  umpire*s  fees 
catmot  recover  them  from  the  railway  company,  though 
tuchfees  may  be  costs  which,  under  the  statute,  are  pay- 
able  by  the  promoters  of  the  undertaking. 

Where  such  fees  have  been  paid  by  the  landowner  and 
the  amount  has  been  disallowed  on  taxation  by  the  taxing- 
master,  the  decision  of  the  taxing-master  cannot  be 
reviewed  in  an  uciitm  against  the  railway  company. 

Appeal  from  Bomer,  J. 

The  plaintiff  was  a  landowner,  to  whom  notice  had 
been  givi^n  by  the  defendant  itdlway  company  that 
they  required  some  of  his  land. 

The  plaintiff  claimed  £21,700,  and  the  railway 
company  offered  £9,500.  The  plaintiff  having  given 
notice  to  have  the  amount  fixed  by  arbitration,  the 
amoont  was  fixed  by  the  umpire  at  £11,865. 

The  plaintiff  took  up  the  umpire's  award,  and 
bims^f  paid  the  umpire's  fees,  amounting  to 
£410  4s.  6d. 

The  bill  for  the  costs  of  and  incidental  to  the 
arbitration  was  taxed  by  one  of  the  taxing-masters, 
who  struck  out  this  item  of  £410  4s.  6d.  as  not  being 
costs  properly  incurred  by  the  plaintiff. 

The  defendants  refused  to  pay  these  fees,  and  the 
plaintiff  brought  the  present  action  to  recover  them. 

Bomer,  J.,  dismissed  the  action.  The  plaintiff 
ajmealed. 

Section  34  of  the  Lands  Clauses  Consolidation 
Act,  1845,  is  as  follows :  '*  All  the  costs  of  any  such 
trbitratioB,  and  incident  thereto,  to  be  settled  by  the 
trbitrators,  shall  be  borne  by  the  promoters  of  the 
undertaking,  unless  the  arbitrators  shall  award  the 
lame  or  a  less  sum  than  shall  have  been  offered  by 
the  promoters  of  the  imdertaking,  in  which  case 
each  party  shall  brar  his  own  costs  incident  to  the 
arbitration,  and  the  costs  of  the  arbitration  shall  be 
home  by  the  parties  in  equal  proportions.'' 

Section  35  provides  that  '*the  arbitrators  shall 
driver  their  award  in  writing  to  the  promoters  of 
the  undertaking,  and  the  said  promoters  shall  retain 
the  same,  and  shall  forthwith,  on  demand,  at  their 
own  expense,  furnish  a  copy  thereof  to  the  other 
party  to  the  arbitration,  and  shall  at  all  times,  on 
demand,  produce  the  said  award,  and  allow  the  same 

(a.)  Beported  by  Abnold  Gloyee,  Esq.,  Barrister- 
at-Law. 


to  be  inspected  and  examined  by  such  party  or  any 
person  appointed  by  him  for  that  purpose.'* 

Witt,  Q.O.,  and  T.  L.  Wilkinson,  for  the  appellant. 
— Section  35  is  ancillary  to  section  34,  not  restrictive 
of  it.  No  doubt  the  company  in  this  case  might  have 
been  compelled  to  pay  the  fees,  but  it  was  not  obli- 
gatory upon  the  pliuntiff  to  compel  them.  Section 
34  gives  us  a  statutory  right  to  these  costs,  and  it  is 
immaterial  who  first  pays  them.  So  far  as  the 
taxing-master  affected  to  deal  with  the  liability  of 
the  company  he  exceeded  his  jurisdiction. 

They  referred  to  Metropolitan  District  Railway  Co. 
V.  Sharps,  28  W.  E.  617,  5  App.  Cas,  425;  In  re 
Walker  and  Brown,  30  W.  E.  703,  9  a  B.  D.  434; 
Broadhurst  v.  Darlington,  2  Dowl.  38 ;  In  re  Auto- 
threptic  Steam  Boiler  Co,  (Limited)  and  Townsend, 
Hook,  &  Co.,  21  Q.  B.  D.  182,  36  W.  E.  Dig.  55;  In 
re  Holliday  and  Mayor,  &c,,  of  Wakefield,  20  Q.  B.  D. 
699,  36  W.  E.  Dig.  8;  In  re  Sheffield  Waterworks 
Act,  1864,  14  W.  E.  143,  L.  E.  1  Ex.  54 ;  In  re  Owen 
and  London  and  North-  Western  Railway  Co.,  16  W.  E. 
125,  L.  E.  3  Q.  B.  54 ;  In  re  Sandback  Charity  True- 
Ues  and  North  Staffordshire  Railway  Co.,  26  W.  E. 
229,  3  Q.  B.  D.  1. 

Cozens- Hardy,  Q.C.,  and  Macnaghten,  for  the 
respondents.— This  is  an  attempt  to  obtain  review  of 
the  taxation.  The  point  was  put  by  -Cotton  L.J.,  in 
In  re  Sandback  Charity  Trustees  and  North  Stafford- 
shire Railway  Co. 

Witt,  Q.C.,  replied. 

Lindley,  L. J. — ^This  is  a  curious  action  and  one 
which,  looHng  at  it  from  a  merely  moral  point  of 
view,  apart  from  legal  principles,  one  would  like  to 
have  decided  in  the  plaintiff's  favour,  but  I  do  not 
see  my  way  to  do  so.  The  defendants  took  some  land 
belongiog  to  the  plaintiff  imder  the  Lands  Clauses  Act. 
There  was  an  arbitration,  a  reference  to  an  umpire, 
and  the  umpire  made  an  award,  giving  the  plaintiff,  it 
is  true,  less  than  he  asked  for,  but  a  great  deal  more, 
or  substantially  more,  than  the  defendants  had  offered 
him  for  the  land  which  they  wanted.  Under  those 
circumstances  it  became  the  duty  of  the  defendants, 
under  the  statute,  to  pay  the  costs  of  and  incidental 
to  the  arbitration,  and  that,  I  take  it,  included  the 
expenses  of  the  award — ttie  umpire's  fees.  There  is  a 
method  (I  will  read  the  section  presently),  pointed 
out  by  the  statute  which,  if  pursued,  would  have 
enabled  the  plaintiff  to  compel  the  defendants  to 
take  up  that  award,  pay  all  those  costs  and  give  him 
a  copy  of  it.  That  was  the  plaintiff's  right  before  he 
paid  a  far^ibg.  He  was  under  no  obligation  himself 
to  pay  a  farthing.  He  had  a  right  under  the  statute 
to  compel  the  defendants  to  pay  the  whole  amount. 
But  he  did  not  pursue  his  rights.  He  did  not  follow 
the  provisions  of  the  statute  at  all.  He  had  no  right 
himself  to  go  and  get  that  award ;  but  notwithstand- 
ing that,  he  goes  to  the  arbitrator  and  says :  '*  If 
you  (the  arbitrator)  will  give  me  that  award,  I  will 
pay  you  £400."  Now  he  wants  to  make  the  defen- 
dants repay  that  £400.  How  is  he  to  do  it  P  I 
confess,  looking  at  it  from  that  point  of  view,  it 
appears  to  me  that  there  is  no  obligation  on  the  part 
of  the  defendants  to  reimburse  him  that  money.  It 
was  paid  for  a  convenience  to  himself  and  a  convenience 
which  he  had  no  right  to  obtain,  but  which  he  did 
obtain  under  the  arrangement  to  which  I  have 
alluded. 

Now,  if  we  look  at  the  sections  of  the  Lands  Clauses 
Act,  we  shidl  see  exactly  how  the  matter  stands. 
Section  34  says  that  all  the  costs  of  the  arbitra- 
tion— ^the  words  are — **  any  such  arbitration,"  but 
I  need  not  comment  upon  the  words  *'any  such," 
it  includes  this— *' all  the  costs  of  the  arbitration 
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and  inddent  thereto  ** — and  I  think  Mr.  Witt 
has  given  us  authority  for  saying  that  that  covers 
the  umpire's  costs  and  his  fees,  to  be  settled  by 
the  arbitrators — shall  be  borne  by  the  promoters  of 
the  undertaking.  Therefore,  we  have  ^t  this, 
that  under  section  34,  in  the  events  which  have 
happened,  it  was  the  duty  of  the  defendants  to  pay 
all  tne  costs  of  the  arbitration  and  incident  thereto. 
Now  section  35  says  this.  [His  lordship  read  the 
section,  and  continued:—]  What  is  the  effect  of 
those  two  sections  ?  The  effect  of  those  two  sections 
is,  to  my  mind,  tolerably  plain.  The  obligation 
imposed  upon  the  defendants  to  pay  the  costs  is  not 
limited  or  qualified  or  taken  away  by  section  35,  but 
the  combined  effect  of  those  two  sections  appears  to 
be  this,  that  the  costs  which  the  defendants  are  to  pay 
under  section  34  are  to  be  regarded  as  their  own 
costs  which  they  must  pav  in  order  to  perform  the 
obligations  imposed  upon  them  by  section  35.  That 
will  become  important  when  we  deal  with  the  taxing- 
master,  but  I  am  looking  now  at  what  I  consider  to 
be  the  broader  point,  whether  there  is  any  obligation 
on  the  part  of  the  defendants  to  pay  the  plaintiffs ; 
and  under  the  circumstances  ana  for  the  reasons 
which  I  have  given,  I  can  find  none.  But  then  it 
is  put  in  this  way.  These  are  the  plaintiff's  costs,  and, 
inasmuch  as  they  are  the  plaintiff's  costs  and  the 
defendants  are  bound  to  pay  them  and  the  plaintiff 
has  had  to  pay  them,  the  defendants  are  bound  to 
reimburse  the  plaintiff  his  costs.  Now  if  we  look 
at  it  in  that  way  these  costs  have  been  laid  before 
the  tazing-masto:,  who  was  the  proper  officer,  to  tax 
and  reduce  them  if  necessary,  and  he,  in  the  exercise 
of  his  jurisdiction,  has  struck  them  out.  Whether 
there  is  or  is  not  any  method  of  compelling  him  to 
review  that  taxation  I  do  not  know.  It  is  unnecessary 
for  us  to  consider.  He  certainly  is  not  the  ordinary 
taxing-master.  That  is  settled  by  the  decision  we  have 
been  referred  to,  the  Sandback  Charity  case ;  and  that 
there  is  no  method  of  compelling  him  to  review  his 
taxation  similar  to  that  which  obtains  in  ordinary 
taxation  is  also  obvious  from  the  decision  in  Sharpe  v. 
The  Metropolitan  District  Railway  Co,  The  point 
decided  in  that  case  was  of  a  different  character.  The 
point  decided  there  was  that  a  person  could  bring  an 
action  under  this  statute  for  his  costs  without  going 
to  the  taxing-master  at  all ;  but  the  decision  in  that 
case  shows  that  the  taxing-master  is  not  to  be  treated 
as  a  ordinary  taxing-master  in  an  action,  but  as 
having  a  jurisdiction  imposed  or  conferred  upon  him 
by  the  statute  and  which  he,  being  treated  as  an 
inferior  court,  can  be  compelled  to  perform  either  by 
mandamus  or  certioi'ari,  when  those  are  the  proper 
remedies.  If  you  look  at  it  as  a  taxation  of  coste, 
then  it  does  appear  to  me  that  the  taxing-master's 
decision,  in  this  proceeding  at  all  events,  is  incapable 
of  review  and  is  against  the  plaintiff ;  but  I  prefer  to 
put  my  judgment  upon  the  broader  b^e,  that 
although  the  plaintiff  might  have  compelled  the 
defendante  to  pay  all  the  money  in  the  discharge  of 
their  duty  which  they  have  not  done,  he  has  dis- 
entitled himself  from  saying  that  they  are  under  any 
obligation  to  him  to  repay  a  sum  of  money  which  he 
choose  to  pay  to  get  a  document  which  he  had  no 
right  to  get.    That  is  the  broad  point. 

Lopes,  L.J. — I  feel  very  sorry  for  the  plaintiff  in 
this  case,  and,  speaking  for  myself,  if  I  could  have 
possibly  seen  my  way  to  help  lum  I  would  have  been 
very  glad  to  avail  myself  of  it ;  but  I  fear  I  can  see 
none.  The  real  truth  of  the  case  is  that  the  plaintiff 
went  the  wrong  way  to  work.  He  had  the  whole 
matter  in  his  own  hands  if  he  had  been  careful  to 
follow  the  stetute.  He  ought  to  have  gone  under 
section  35. 


I  mean  by  that  he  ought  to  have  held  his  hand,  and 
left  it  to  the  company  to  take  up  this  award.  If  they 
had  not  taken  it  up  in  a  reasonable  time  he  might 
have  ffone  for  a  writ  of  mandamus  to  compel  them  to 
take  it  up ;  they  would  then  have  taken  it  up  and 
would  have  paid  these  fees,  and  there  would  have 
been  no  difficulty  whatever  with  regard  to  this  matter. 
But  most  unfortunately  he  has  not  followed  the 
statute.  He  went  to  the  umpire,  and  he  obtained  bis 
award  and  paid  some  £400.  This  was  a  voluntary 
payment.  According  to  the  stetute  he  ought  not  to 
nave  paid  it. 

The  question  now  is  can  he  recover  ?  I  think  he 
cannot.  The  effect  of  sections  34  and  35  appears  to 
me  to  be  this,  that  they  make  the  costs  of  tlie  arbitra- 
tion the  coste  of  the  company.  But  in  this  case  we 
have  the  plaintiff  paying  costs  which,  in  point  of  fact, 
are  the  coste  of  the  company,  volunterily  paying  coste 
of  the  company,  and  then  seeking  to  recover  them 
back.  I  do  not  see  how  he  can  do  that.  It  seems  to 
me  very  much  the  same  as  the  case  which  was  put  by 
my  brother  Bigby  during  the  argument,  I  mean  as  it 
the  plaintiff  had  voluntary  paid  the  coste  of  some  of 
the  valuers  during  the  arbitration  and  then  had 
sought  to  recover  them  back  from  the  defendante.  I 
think  on  that  ground  alone  this  action  fails. 

But  it  appears  to  me  there  is  another  ground  on 
which  it  also  fails.  It  seems  to  me  that  r^y,  when 
this  matter  came  before  the  master,  it  was  a  question 
of  coste,  and  the  attempt  which  is  now  being  made  is 
an  attempt  to  review  his  taxation.  I  know  it  is  an 
action,  but  practically  it  is  an  attempt  to  review  the 
texation  of  the  master.  The  master,  as  far  as  I 
understend  the  evidence,  heard  and  considered  this 
question  of  the  attendance  on  the  umpire  and  the 
umpire's  fees,  and  when  he  had  heard  and  considered 
it  he  decided  that  he  ought  not  to  allow  those 
matters,  and  he  disallowed  uiem.  If  that  is  so  this 
case  comes  distinctly  within  the  authority  of  the  two 
cases  whidi  have  been  cited  to  us :  Jn  r6  Owen  and 
London  and  North- Western  Railway  Co,  and  In  re 
Sandback  Charity  Trustees  and  The  NoHh  Staffordshire 
Railway  Co,  I  understand  those  cases  to  come  to 
this,  that  if  the  master  allows  costs  to  one  of  the 
parties  where  the  stetute  does  not  give  them,  or  dis- 
allows them  where  the  stetute  gives  them,  the  court 
has  no  power  to  interfere  with  a  master's  taxation  on 
motion  to  review,  because  the  master  is  not  acting  in 
the  matter  ex  officio^  as  the  officer  of  the  court,  but  as 
a  person  named  by  the  Act.  It  seems  to  me  that  the 
position  of  the  master  is  very  much  the  same  as  that 
of  an  arbitrator.  He  has  complete  power  and  control 
over  the  matters  with  which  he  has  to  deal.  Even  if 
the  arbitrator  decides  on  a  matter  of  law  wrongly,  the 
award  cannot  be  set  aside ;  neither  do  I  think  here 
that  anything  which  the  master  has  done,  even  if  he 
has  done  it  wrongly,  can  be  set  aside.  On  both 
grounds,  therefore,  I  think  this  action  fails. 

BiOBY,  L. J. — I  am  of  the  same  opinion.  I  cannot 
help  regretting  it,  because  I  see  that  by  a  mere 
mistake  the  plaintiff  has  paid  a  sum  of  money  which 
he  cannot  recover.  It  could  not  be  argued  that  this 
money  was  paid  at  the  request  of  the  defendante  and 
was  recoverable  on  that  score,  and  consequently  the 
appellant  frankly  admitted  that  that  could  not  be  so. 
Then  it  was  said  that  it  was  a  stetutory  debt.  Let  us 
examine  that.  What  by  the  stetute  is  given  as  a  debt 
from  the  railway  company  to  the  plaintiff  ?  Clearly 
nothing  more  than  his  coste  of  the  arbitration,  and  he 
chooses  volunterily  to  pay  a  part  of  these  coste,  there 
being  no  obligation  whatever  to  pay  any  part  of 
them. 

The  plaintiff,  probably  misled  by  the  arbitrator 
sending  to  him  to  announce  that  the  award  was  ready 
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for  him  to  take  up,  chose  to  take  it  up.  He  did 
wrongly.  He  had  no  right  to  do  so.  I  do  not  mean 
to  say  that  it  was  a  wrong  that  would  do  any  great 
hann  to  anyone,  but  he  had  no  right  to  get  the  award 
or  to  obtain  possession  of  the  document  at  all,  and  the 
8om  paid  by  him  was  money  paid  in  order  that  he 
might  have  what  the  statute  did  not  intend  him  to 

hSTS. 

Ilien,  in  regard  to  the  taxation  part  of  the  question. 
If  these  are  costs,  on  the  assumption  that  they  were 
costs  of  the  plaintiff,  the  master  is  the  proper  person 
to  deal  with  them.  No  review  of  that  taxation  can 
take  place.  The  only  remedy,  if  remedy  there  be,  is 
other  by  a  mandamus  against  him  to  consider  that 
particular  question  and  to  tax  a  particular  sum,  or  by 
ceiiioraTi,  I  do  not  say  that  such  a  remedy  exists ; 
hot  at  any  rate  there  is  no  remedy  by  review,  and  no 
light  of  action  directly  against  the  company ;  and  it 
^|>ean  to  me,  therefore,  that  the  learned  judge's 
decision  is  quite  right  and  ought  to  be  supported,  and 
the  appeal  dismissed. 

Appeal  dimniued. 

Solicitors,  Hadden-Woodwardf  Mackod,  dk  Blyth; 
Cufdiffes  A  Davenport,  for  J,  B.  FoUitt,  Manchester. 


July  13,  1895. 


From  Chan.  Div. 

(lindley,  Lopes,  and 

Rigby,  L.JJ.) 

In  re  MiLM'  Trusts,  (a.) 

Bankruptcy — Assignment — Equitable  chose  in  action — 
Assignment  to  trustees  —  iloiice  of  assignment  not 
given— Disclaimer  by  trustees — Bankruptcy  of  assignor 
— *•  Possession,  order,  or  disposition  of  bankrupt " — 
*^  Consent  of  true  oumer^*  —  Ii^/ant  beneficiaries — 
Incapacity  to  consent — Bankruj^cy  Act,  1849  (12  cfc 
13  Vict.  c.  106),  M.  125,  Ul^Bankri^tcy  Act,  1883, 
$.  44,  sub^section  3. 

The  oumer  of  a  reversionary  interest  under  a  will 
settled  his  interest  upon  his  wife  and  children  in  the  year 
1861,  and  became  bankrupt  in  the  year  1865.  The 
trustees  of  the  settlement  had  no  knowledge  of  its  existence 
iiU  after  t?ie  settlor's  bankruptcy,  when  they  at  once 
^'rejected  the  trusts.'*  Subsequently  the  reversionary 
interest  feU  into  possession,  when  the  trustees  of  the  will, 
who,  prior  to  the  bankruptcy,  had  no  notice  of  the  settle^ 
ment,  paid  the  fund  into  court  under  the  Trustee  Relief 
Ad,  Some  years  afterwards  the  assignee  in  bankruptcy 
claimed  the  fund. 

Hdd,  that  the  assignee  in  bankruptcy  had  no  title  to 
Uufund. 

By  Eekewich,  J.,  on  the  ground  that  the  trustees  of 
the  will  hcui  notice  of  the  settlement  before  they  paid  the 
mowy  into  court  and  before  they  knew  thai  the  assignee 
w  hankruptcy  claimed  the  fund. 

By  the  Court  of  Appeal,  because  the  fund  was  not,  at 
tke  dais  tfthe  bankruptcy,  in  the  ** possession,  order,  or 
disposition  "  of  the  banlcrupi  settlor  **  with  the  consent  of 
tt«  true  owner  "  within  the  meaning  of  the  Bankruptcy 
Ads,  the  "  true  owners  "  being  the  bmeficiaries,  some  of 
^hvm  were  infants,  and,  therefore,  incapable  of  con^ 
miUng. 

This  was  an  appeal  from  a  decision  of  Kekewich,  J., 
disiiussing  the  ^tition  of  the  assignee  in  bankruptcy 
of  the  estate  and  effects  of  John  Imlls  WUls,  who  was 
adjudicated  a  bankrupt  on  the  3rd  of  July,  1865,  for 
the  payment  out  of  a  sum  of  money  paid  into  court 

(a.)  Beported  by  W.  Shalloross  CK>I)DARD,  Esq., 
Baniflter^at-Law. 


by  the  trustee  of  the  will  of  John  Mills,  under  the 
Trustee  Belief  Act,  in  May,  1868. 

The  facts  of  the  case  are  as  follows :  John  Mills 
Wills  was  the  nephew  of  John  Mills,  who,  by  his  will 
dated  the  16th  of  January,  1836,  after  directing  pav- 
ment  of  his  debts  and  funeral  expenses,  gave  tne 
residue  of  his  goods,  chattels,  and  effects  to  John 
Isaac  Hensley  and  Charles  Hensley  upon  trusts  {inter 
alia)  after  tiie  death  of  the  survivor  of  his  three 
sisters,  Nancy  Mills,  Lydia  Sarah  Hensley,  and 
Sarah  Wills  (the  mother  of  John  Mills  Wills),  to 
divide  the  same  equally  between  all  the  children  of 
his  said  three  sisters. 

John  Mills,  the  testator,  died  on  the  8th  of  Septem- 
ber, 1837,  and  letters  of  administration  with  the  will 
annexed  were,  on  the  31st  of  October,  1837,  granted 
to  John  Isaac  Hensley  and  Charles  Hensley. 

John  Isaac  Hensley  died  on  the  28th  of  July,  1855, 
and  Scurah  Wills,  the  last  survivor  of  the  three  sisters, 
died  on  the  7th  of  November,  1866 ;  on  which  event 
John  Mills  Wills  became,  under  the  trusts  of  the  will, 
entitled  in  possession  to  one-eighth  of  the  residue  of 
the  estate  of  John  Mills. 

Some  years  previously — viz.,  in  the  month  of 
February,  1861,  John  MilJs  Wills,  partly  in  considera- 
tion of  his  wife  having  handed  him  a  sum  of  £600 
which  she  had  received  imder  the  trusts  of  her  father]s 
will,  made  a  settlement,  whereby  he  assigned  his 
interest  under  the  will  of  John  Mills,  as  also  a  con- 
tingent interest  to  which  he  was  entitled  under  the 
will  of  his  grandfather,  to  Thomas  Leeman  Hensley 
and  John  Bickford  upon  the  trusts  therein  declared 
in  favour  of  his  wife  and  children.  This  deed  of 
settlement  was  not  executed  by  the  trustees,  who 
appear  to  have  had  no  knowledge  of  its  existence 
until  after  the  buikruptcy  of  Jo^  Mills  Wills,  and 
they  then  '*  rejected  the  trusts  " ;  both  the  tnistees 
had  since  died. 

John  Mills  Wills  was  adjudicated  bankrupt  on  the 
3rd  of  July,  1865,  and  Henry  Martin  Wills  was 
appointed  creditors'  assignee  and  Edward  Watkin 
Edwards  official  assignee  under  his  bankruptcy. 

In  the  month  of  May,  1868,  Charles  Hensley,  the 
surviving  trustee  of  the  wUl  of  John  Mills,  after 
nving  Henry  Martin  Wills  and  Edward  Watkin 
Edwards  potice  of  his  intention  so  to  do,  paid  the 
share  of  the  bankrupt  in  the  residuary  estate  of 
John  Mills  into  court,  under  the  Trustee  Belief  Act. 

In  the  affidavit  of  Charles  Hensley,  made  at  the 
time  he  paid  the  fund  into  court,  reference  was  made 
to  the  settlement  of  February,  1861. 

No  steps  were  taken  to  get  the  fund  out  of  court 
until  a  petition  was  presented  to  Kekewich,  J.,  by 
Peter  Paget,  who  had  been  appointed  on  the  6th  of 
December,  1894,  sole  assignee  of  the  estate  and 
effects  in  bankruptcy  of  John  Mills  Wills.  The 
learned  judge  required  the  beneficiaries  under  the 
settlement  of  February,  1861,  to  be  represented  at 
the  hearing  of  the  petition.  The  petitioner  relied 
mainly  on  a  decision  of  Wood,  V.C.,  in  Hensley 
V.  Wills,  16  L.  T.  582,  15  W.  B.  Ch.  Dig. 
147,  to  the  effect  that  the  contingent  interest 
of  John  Mills  Wills  under  the  trusts  of  his 
grandfather's  will,  comprised  in  the  settlement 
of  February,  1861,  belonged  to  the  assi^ees 
under  his  bankruptcy  and  not  to  the  beneficiaries 
under  the  settlement,  and  claimed  that  the  in- 
terest of  John  Mills  Wills  under  the  trusts  of  the 
will  of  John  Mills  also  belonged  to  the  assignees 
imder  his  bankruptcy,  that  interest  having  at  the 
date  of  the  bankruptcy  been  in  the  possession,  order, 
or  disposition  of  the  bankrupt  "by  the  consent  and 
permission  of  the  true  owner  thereof*'  within  the 
meaning  of  the  Bankruptcy  Act,  1849,  section  125, 
and  that  the  fund  in  coiurt  should,  therefore,  be  paid 
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out  to  him  for  diBtribntion  amongst  the  creditors. 
At  the  date  of  the  bankruptoy  of  John  Mills  Wills, 
some  of  the  beneficiaries  were  infants  and  one  was  a 
married  woman. 

Kekewidi,  J.,  was  of  opinion  that  neither  the 
settlor  nor  (nnder  the  circumstances)  the  trustees 
appointed  by  him,  were  the  true  owners  within  the 
meaning  of  the  Bankruptcy  Act,  and  did  not  think 
it  necessary  to  determine  whether  or  not  the  bene- 
ficiaries (the  wife  and  children  of  the  settlor)  were 
the  "true  owners,"  as  from  the  evidence  he  came 
to  the  conclusion  that  the  trustees  of  the  will  of 
John  Mills  knew  of  the  existence  of  the  settlement 
before  they  paid  the  money  into  court,  and  before 
they  knew  that  the  assignee  in  bankruptcy  claimed 
any  interest  in  it.  He,  therefore,  held  (following  the 
Stuart  V.  Cockerell,  L.  B.  8  Eq.  607,  18  W.  E.  Ch. 
Dig.  84)  that  the  beneficiaries  under  the  settlement 
were  entitled  to  the  fund  as  against  the  assignee 
in  bankruptcy,  and  dismissed  the  petition. 

The  assignee  in  bankruptcy  appealed. 

Muir  Mackenzie  and  W,  fftggins,  for  the  appel- 
lant. 

fferheri  Reed,  Q.C,  Dihdin,  and  Errington,  for  the 
respondents. 

Metholdt  for  other  parties. 

LiNDLEY,  L. J.,  after  stating  the  facts  and  reading 
section  125  of  the  Bankruptcy  Act,  1849,  continued: 
It  is  not  disputed  that  the  interest  under  the  trusts  of 
the  will  of  John  Mills  came  witiun  the  term  *'  goods 
and  chattels  "  as  used  in  that  section.  What  we  have 
to  decide  is  whether  the  fund  was  in  the  bankrupt's 
"possession,  order,  or  disposition,"  ''by  the  consent 
and  permission  of  the  true  owner  thereof."  If  the 
persons  appointed  by  the  settlor  as  trustees  of  the 
settlement  of  February,  1861,  were  the  "  true  owners  " 
within  the  meaning  of  the  section,  they  clearly  never 
consented  to  the  fund  remaining  in  the  **  possession, 
order,  or  disposition  "  of  the  bankrupt  settlor,  since 
they  had  no  knowledge  of  their  having  been  so  ap- 
pointed trustees  until  after  the  settlor  became  bank- 
rupt. If,  as  I  think,  the  correct  view  is  that  the 
trustees  were  not  the  '*  true  owners,"  but  that  the 
beneficiaries  were  then  inasmuch  as  one  was  a 
married  woman  and  some  of  them  were  infants  they 
were  incapable  of  consenting,  and  it  is  impossible  for 
the  assignee  in  bankruptcy  to  successfully  contend 
that  the  fund  remained  in  the  bankrupt's  possession 
with  the  consent  of  the  beneficiaries.  It  appears  to 
me  that  on  these  grounds  without  going  into  the 
one  upon  which  Kekewich,  J.,  based  his  decision, 
this  appeal  must  be  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  So  far 
as  we  can  gather  from  the  evidence  the  trustees 
named  in  the  settlement  knew  nothing  about  it  until 
after  the  settlor's  bankruptcy,  when  they  at  once 
disclaimed.  It  is,  therefore,  clear  that  they  could  not 
be  said  to  be  the  "  true  owners."  Who  were  the 
"true  owners"  P  They  were  the  ceetuie  que  trust. 
And  as  some  of  them  were  infants,  they  could  not 
consent  to  the  fund  remaining  in  the  "  order  and 
disposition "  of  the  settior.  It  seems  to  me,  there- 
fore, that  section  125  of  the  Bankruptcy  Act,  1849, 
does  not  apply. 

BiOBY,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  R,  BaVurd, 

Solicitors  for  the  respondents,  Pitman  dc  Sons,  for 
Jones,  Macintosh,  &  Dixon,  Cardiff. 

SoUoitor  for  other  parties,  The  Official  Solicitor, 
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Eigby,  L.JJ.)        ) 

In  re  NoTTAGE. 
Jones  v.  Palmer,  (a.) 

Will— Construction — Legacy — General  or  specific — Un- 
certainty—Charitable  legacy— Gift  for  the  encourage- 
ment of  yacht  racing — Validity  of, 

A  testator  who  had,  at  the  date  of  his  wiU  and  ai  his 
death,  debentures  and  shares  in  company  A,,  and  deben- 
tures and  no  shares  in  company  B,,  gave  a  legacy  of 
"£500  debenture  stock  or  shares**  of  the  A.  company 
and  legacies  of  **  350  ordinary  shares,**  250  ''fully -paid 
shares,**  and  50  "  shares  "  in  the  same  company.  He  also 
gave  to  his  trustees  £5,000  "  debenture  stock  or  shares  " 
of  the  A,  company,  350  "  ordinary  shares  "  in  the  same 
company,  and  £1,500  **  debenture  stock  or  shares**  of  the 
B,  company  upon  trust  to  continue  the  same  in  their 
present  state  of  investment,  or  to  sell  the  same,  and  to 
hold  the  same  upon  the  trusts  therein  mentioned. 

Held  {reversing  the  decision  of  Kekewich,  J.),  that 
the  gifts  included  the  debentures  in  both  companies,  and 
upon  the  whole  will  that  the  legacies  of  debentures  and 
shares  were  specific  and  not  general  legacies. 

The  testator  gave  a  legacy  of  £2,000  to  the  Yacht 
Racing  Association  of  Great  Britain  upon  trust  for  the 
purpose  of  providing  out  of  the  annual  income  thereof  a 
cup,  to  be  given  each  year,  for  the  encouragement  of 
yacht  racing;  and  the  testator  declared  that  if  the 
Yacht  Racing  Association  should  cease  to  exist,  the  trust 
fund  should  be  made  over  to  the  Thames  Yacht  Cluh,  to 
be  held  by  them  on  similar  trusts. 

Held  {affirming  the  decision  of  Kekewich,  J.),  that 
the  gift  vjas  not  a  charitable  legacy  and  wa>s  void  for 
perpetuity, 

Charles  George  Nottage,  the  testator,  by  his  will 
dated  the  27th  of  October,  1894,  after  appointing 
the  plaintiffs  executors  and  trustees  thereof  and 
making  certain  specific  bequests,  gave  the  following 
legacies:  "I  give  to  each  of  my  said  nephews, 
Cecil  Ernest  Palmer  and  Arthur  Nottage  Palmer, 
£500  debenture  stock  or  shares  of  the  London 
Stereoscopic  and  Photographic  Co.  (Limited)." 
The  testator  then  gave  legacies  ot  "350  ordinary 
shares,"  "  250  folly  paid  shares,"  and  "50  shares," 
in  the  said  company;  and,  after  making  sundry 
"pecuniary"  bequests,  gave  the  following  trust 
legacy :  "  I  give  to  my  trustees  before-named  £5,000 
Debenture  Stock  or  shares  of  the  London  Stereoscopic 
and  Photographic  Co.  (Limited),  350  ordinary  shares 
in  the  same  company,  £1,500  Debenture  Stock  or 
shares  of  the  Barton  Estate  Co.  (Limited),  whose 
offices  are  at  No.  4,  Tokenhouse-buildings,  in  the  City 
of  London,  and  35  shares  in  the  Delaware  and  Hud- 
son Canal  and  Bail  way  Co.,  upon  trust  to  continue 
the  same  in  their  present  state  of  investment  or  to 
sell  same,"  such  legacy  to  be  held  by  the  trustees 
upon  the  trusts  therein  mentioned. 

The  will  also  contained  a  legacy  in  the  following 
terms :  "  I  bequeath  to  the  Yacht-Badng  Association 
of  Great  Britain,  out  of  such  part  of  my  estate  as 
may  be  legally  bequeathed  for  such  a  purpose,  the 
sum  of  £2,000  [the  same  to  be  invested  as  therein 
mentioned].  And  I  direct  that  the  trustees  so  to  be 
appointed  as  aforesaid  shall,  out  of  the  annual  income 
of  the  trust  funds,  purchase  annually  a  cup  to  be 
called  *  The  Nottage  Cup,'  which  is  to  be  given  to  the 
most  successful  yacht  of  the  season  of  over  nineteen 
rating,   or  what  may  in  future  be  held  to  be  the 

(a.)  Beported  by  Abnold  GlovBB,  Esq.,  Barrister- 
at-Law. 
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eqiuTalent  of  that  rating,  and  the  oouncil  of  the  said 
association  shall  decide  annually  which  yacht  has,  in 
their  opinion,  the  beet  claim  to  the  cup ;  and,  in  the 
event  of  their  being  any  di£Eerence  of  opinion,  the 
Tote  of  the  majority  of  the  said  coonoil  is  to  decide 
fhe  question ;  or  the  said  oouncil  may,  if  they  think 
fit,  order  tiie  said  cup  to  be  specially  raced  for ;  my 
object  in  giving  this  cup  is  to  encourage  the  sport  of 
yBcht-racing.  And  I  declare  that,  in  the  event  of 
the  Tacht-Badng  Association  being  dissolved  or 
ceasing  to  exist,  the  trustees  of  the  said  fund  shall 
pay  and  make  over  the  same  to  three  trustees  to  be 
appointed  by  the  oouncil  or  committee  of  the  BoyiJ 
Tliamee  Yacht  Club,  by  whom  the  said  fund  shall  be 
held  upon  similar  trusts  to  those  hereinbefore  de- 
clared with  regard  to  the  purchase  of  a  cup  to  be 
caUed  •  The  Nottage  Cup.'  '^ 

The  testator  then  gave  various  other  "sums"  of 
money,  and  the  residuary  gift  was  as  follows : — "  I 
give,  devise,  and  bequeatii  all  my  real  and  personal 
estate,  property,  and  effects  whatsoever  and  whereso- 
ever, .  .  .  not  othervnse  disposed  of  imto  my 
trustees,  their  heirs,  executors,  and  upon  trust  that 
my  trustees  shall  .  .  .  sell,  call  in,  and  convert 
into  money  the  same,  .  .  .  and  pay  or  provide 
for  the  payment  of  the  pecimiary  legacies  and  sums 
hereinbefore  bequeathed,"  and  then  upon  the  trusts 
therein  mentioned,  and  the  testator  dedared  that  his 
trustees  might  postpone  the  sale  and  conversion  of 
his  debentures  or  shares  in  the  London  Stereoscopic 
and  Photographic  Co.  for  as  long  as  they  should  thmk 
fit. 

At  the  date  of  the  will  and  of  his  death  the  testator 
had  130  £50  debentures,  and  3,710  £5  fully  paid-up 
shares  in  the  London  Stereoscopic  and  Photographic 
Co.,  and  no  other  interest  in  the  company.  There 
were  two  classes  of  debentures  in  tl'e  company — viz., 
those  held  by  the  testator  and  certain  *' mortgage 
debentures  "  which  had  priority  over  them,  but  there 
was  no  "debenture  stock,"  and  there  were  no  "deben- 
ture shares." 

In  the  Barton  Estate  Co.  he  had  debentures  but 
no  shares. 

On  the  28th  of  March,  1895,  the  executors  and 
trustees  of  the  will  took  out  an  orig^ating  summons 
for  the  purpose  of  deciding  certain  questions  that 
had  arisen  under  the  will. 

Upon  this  summons  Kekewich,  J.,  held  (1)  that  the 
legacies  of  shares  given  by  the  will  were  general 
legacies,  but  that  the  legatees  of  "debenture  stock 
or  shares  "  took  nothing  under  the  bequests  to  them  ; 
(2)  that  the  trust  legacy  beaueathed  by  the  will  to 
the  executors  was  a  general  legacy  as  regards  the 
shares  comprised  therein,  but  void  as  regards  the 
£5,000  del^ture  stock  or  shares  of  the  London 
Stereoscopic  Photographic  Co.,  and  the  £1,500 
debenture  stock  or  shares  of  the  Barton  Estate  Co. ; 
and  (3)  that  the  legacy  of  £2.000  given  by  the  will  to 
the  Tacht  facing  Association  of  Great  Britain  was 
an  invalid  bequest. 

From  this  decision  Cecil  Ernest  Palmer,  one  of  the 
legatees  of  shares  and  "  debenture  stock  or  shares," 
Edith  Marian  Bigwood  (by  an  order  of  Kekewich,  J., 
^ypointed  to  represent  the  trust  legatees),  and  i^e 
Tacht  Badng  Association  of  Ghreat  Britain  appealed. 

CrackafUhorpe,  Q.C,,  and   TF.  A.  Peck,  for  C.  E.  / 
Palmer.  I 

Orackanthorpe,  Q,C,,  and  W,  Freeman,  for  E.  M.  \ 
Bigwood.  —  The  debentures  in  both  gifts  are 
sufficiently  described,  and  both  legacies  are  specific. 
In  the  case  of  the  trust  legacy  that  is  clear  from  the 
direction  to  continue  in  tbe  same  state  of  investment, 
and  in  the  other  case,  there  are  various  indications 
that  the  gift  was  intended  to  be  epeci&o* 


They  referred  to  Ashton  v.  A$hton,  3  P.  Wms.  384  ; 
Sleech  v.  Thorrington,  2  Ves.  Sen.  560;  and  Door  v. 
Oeary,  1  Ves.  Sen.  265. 

Lopes,  L.J..  referred  to  Trinder  v.  Trinder,  14 
W.  E.  557,  L.  B.  1  Eq.  695. 

PattallOy  for  residuary  legatees. — ^The  legacies  are 
general  and,  as  to  the  debentures,  void  for  un- 
certainty. 

He  referred  to  In  re  Oray,  Dresser  v.  Oray,  35  W.  B. 
795,  36  Ch.  D.  205,  and  In  re  Lane,  Luard  v.  Lane,  28 
W.  B.  764,  14  Ch.  D.  856. 

Fawciis,  for  the  executors  and  trustees. 

LiNDLEY,  L.J. — ^With  regard  to  these  first  two 
appeals,  I  do  not  think  we  shall  gain  anyl^iing  further 
by  looldng  through  the  will  again.  I  cannot  agree 
with  the  conclusion  arrived  at  by  Kekewich,  J.,  wen 
he  goes  the  length  of  saying  that  these  two 
appellants  take  nothing.  I  cannot  get  that  out  of 
the  will. 

This  testator  seems  to  have  had  a  good  many 
shares,  and,  amongst  other  things,  he  had  an  interest 
in  debentures  and  shares  in  the  Stereoscopic  Co. — I 
call  it  for  shortness — and  in  the  Barton  Estate  Co. 
[His  lordship  stated  the  facts  as  to  the  testator's 
shares  and  debentures,  and  continued : — ] 

Now  let  us  see  what  he  does  about  the  Stereoscopic 
Co.  He  gives  to  each  of  his  two  nephews  naming 
them,  Cecil  Palmer  and  Arnold  Palmer — I  will  read 
it  as  it  runs,  and  without  any  stops,  because  I  do  not 
know  where  to  put  the  stops — "  j£500  debenture  stock 
or  shares  of  the  *  Stereoscopic  Co.' "  Then  he  goes 
on  and  says,  "  I  give  to  each  of  my  cousins,''  naming 
them,  "  350  ordinary  shares"  in  the  same  company. 
Then  he  gives  to  somebody  else  *'250  fully  paid 
shares  "  in  the  same  company,  and  he  gives  to  some- 
body else  fifty  "  shares,"  without  calling  them  any- 
thing, in  the  same  company.  Now  if  one  only  for  a 
moment  bears  in  mind  what  there  was,  and  what  he 
had  to  give,  it  appears  to  me  that  he  had,  in  a  very 
inaccurate  way,  contrasted  the  debentures  on  the  one 
side,  which  he  calls  '*  debenture  stock  or  shares  " — 
not  knowing  what  to  call  them — with  ''shares"  on 
the  other,  which  he  calls  sometimes  "ordinary," 
sometimes  "  fully  paid  shares "  and  sometimes 
''shares"  without  any  adjective  at  all.  I  cannot 
help  thinking  that  his  scheme  is  that  he  gives  to 
these  two  persons  what  he  calls  "  debenture  stock  or 
shares,"  not  knowing  what  to  call  it,  but  meaning 
something  different  from  "fully  paid  shares"  or 
"  ordinary  shares  "  or  "  fifty  shares." 

Now  beariog  in  mind  that  he  had  only  130  de- 
bentures of  £50  each  in  the  Stereoscopic  Co.,  and 
he  had  those — I  cannot  come  to  the  conclusion  that 
Kekewich,  J.,  is  right  in  saying  that  there  is  such  a 
defect  of  description  as  to  destroy  the  whole  leeaoy 
which  was  clearly  intended.  There  is  something 
answering  the  legacy,  although  the  description  of 
that  something  is  not  very  happy  or  accurate. 

Now  as  regards  the  Barton  Estate  Co.,  which 
is  the  second  appeal,  the  case  is  still  plainer.  This  is 
the  language  of  the  will  with  regara  to  that.  [His 
lordship  read  the  gift,  and  continued : — ]  Now,  as 
regards  the  Barton  Estate  Co.,  he  had,  as  he  calls  it, 
"£1,500  debenture  stock  or  shares  of  the  Barton 
Estate  Co.  (Limited)."  He  had  nothing  there  except 
debentures,  and  that  shows,  to  my  mina,  almoRt  con* 
clusively,  that  he  did  not  know  how  to  describe  these 
debentures.  But  having  got  debentures,  he  leaves 
what  he  has  got  under  the  description  (not  very  accu- 
rate, I  admit)  of  "  debenture  stock  or  shares." 

Now  the  remarks  I  have  made  about  the  Stereo- 
scopic Company  also  apply  to  this  bequest  He  con- 
trasts there  what  he  calls  "  debenture  stock  or  shares/' 
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with  **  ordinary  shares,"  and  that,  I  think,  fortifies 
the  conclusion  at  which  I  have  arrived,  namely,  that 
he  did  know  that  he  had  different  sorts  of  things — 
that  he  had  debentures  (not  knowing  whether  to  call 
them  stocks  or  shares),  and  ordinary  shares ;  and 
when  he  uses  the  expression  '*  debenture  stock  or 
shares,"  what  he  means  is,  debj^itures  as  distinguished 
from  the  other  shares  which  he  describes  sometmies  as 
"  fully  paid  up,"  and  sometimes  as  "  ordinary,"  and 
sometimes  without  any  adjective  at  all.  As  to  the 
Barton  Estate  Co.  there  is  no  difficulty  in  it, 
because  he  only  had  debentures.  So  far,  therefore, 
I  think,  there  is  no  real  difficulty. 

The  next  point,  however,  arises  whether  these  gifts 
are  specific,  or  whether  they  are  what  are  called 
*'  general  legacies."  As  to  that,  with  respect  to  the 
£5,000  debentures,  as  I  will  call  them,  putting  my 
own  construction  on  this  clause— as  to  the  g^t  of 
£5,000  debentures  and  350  ordinary  shares  in  the 
Stereoscopic  Co.,  and  that  of  the  £1,500  debentures 
in  the  Barton  Estate  Co.,  there  can  be  no  reasonable 
doubt,  because  he  goes  on,  as  to  them,  to  say  that 
the  trustees  are  to  hold  these  "  upon  trust  to  continue 
the  same  in  their  present  state  of  investment." 
That  points,  without  any  ambiguity  or  any  doubt,  to 
the  things  which  he  then  had  in  some  state  of  invest- 
ment. That  makes  that  bequest  perfeotiy  spedfio, 
and  free  from  any  difficulty  at  all. 

As  regards  his  bequest  of  the  £500  in  the  London 
Stereoscopic  Co.,  there  is  more  difficulty  because  there 
is  nothing  in  the  immediate  connection  of  that  clause 
to  show  that  he  is  dealing  with  the  particular 
debentures  which  he  had.  But  bearing  in  mind  what 
he  was  doing,  bearing  in  mind  that  he  had  deben- 
tures, that  he  is  apparently  dealing  wit^  them, 
giving  them  to  his  relatives  and  indicating,  in  one 
place  dearly,  that  he  intends  them  to  be  specific, 
bearing  that  in  mind  and  then  turning  to  that  indica- 
tion, (I  admit  somewhat  slight)  in  the  gift  in  the 
residuary  clause  to  which  Mr.  Crackanthorpe  called 
our  attention,  I  think  we  should  not  be  going  too  far 
or  stretching  the  doctrines  of  the  court  in  holding  the 
first  bequest  to  be  specific  too.  When  he  says,  **  I 
give  to  each  of  my  nephews  £500  debentures,"  I  do 
not  think  that  that  is  a  pecuniary  bequest,  but  some- 
thing more  than  that.  It  is  not  a  sum  of  money  at 
all.  It  is  not  a  pecuniary  bequest,  I  think  in  the 
view  of  this  testator,  because  further  on  he  gives  a 
string  of  what  he  calls  *' pecuniary  legacies,"  which 
are  mere  sums  of  money.  There  is  some  difficulty 
about  whether  it  is  not  a  gift  of  a  *'  siun  of  money," 
but  I  do  not  think  it  is.  When  you  come  to  look  at 
it,  it  is  not  a  gift  of  money  to  be  laid  out  or  to  be 
applied  in  buying  debentures— it  is  a  ffift  of  these 
debentures  which  the  context  shows  he  himself  has. 
If  that  be  right,  then  the  clause  about  residue  does 
help,  because  the  dause  as  to  residue  is  this.  [His 
lordship  read  the  clause  and  continued :]  Now,  the 
'*  pecuniary  legades  and  sums  hereinbefore  be- 
queathed," do  not,  I  think,  apply  to  the  bequest  of 
these  debentures.  I  do  not  think  they  do.  But 
coupling  that  with  the  clauie  which  comes  afterwards, 
which  is  perhaps  not  alike,  but  a  little  looking  in  the 
same  direction,    namely,    that    the    trustees  "may 

r>8tpone  the  side  and  conversion  of  my  debentures," 
think  we  may  say  and  ought  to  say,  upon  the  true 
construction  of  this  will,  and  taking  into  account  the 
whole  of  these  clauses,  that  what  he  really  meant  was 
to  give  the  £500  debentures,  part  of  that  which  he 
then  held  in  the  company.  I  think  that  is  right  and, 
therefore,  the  appeal  must  be  allowed. 

Lope8,  L.J. — I  have  g^reat  difficulty  in  understand- 
ing how  Kekewich,  J.,  arrived  at  the  conclusion 
which  he  seems  to  have  arrived  at — namely,  that  these  I 


two  legatees  took  nothing.  Beading  the  will  care- 
fully, it  appears  to  me  that  the  testator  was  very 
mixed  in  his  mind  as  to  the  proper  designation  which 
he  ought  to  apply  to  the  interest  in  these  companies, 
which  he  then  possessed.  It  appears  to  me  that  he 
did  not  know  what  to  call  them,  whether  to  call  them 
**  debenture  stock"  or  "  debenture  shares,"  or  how  to 
designate  them.  First,  with  regard  to  the  Stereoscopic 
Co.  he  had  in  that  companv  debentures  and  ordinary 
shares,  and  I  do  not  doubt  for  a  moment,  having 
reg^ard  to  the  words  he  used  (though,  no  doubt,  he 
was  mixed  in  his  mind  as  to  how  to  designate  them), 
he  meant  debentures. 

With  regard  to  the  Barton  Estate  Co.  the  language 
is  more  dear.  In  that  company  he  only  had  deben- 
tures, and  the  difficulty  there  is  not  so  serious  to  get 
over  the  words.  I  tiiink  there  he  did  mean  the 
debentures  that  he  had  in  that  company. 

Then  the  question  arises  as  to  whether  these  two 
legades  are  to  be  regarded  as  specific  or  general.  It 
seems  to  me  with  regard  to  the  Barton  Estate,  as  has 
been  said  by  Lindley,  L.J.,  that  there  is  very  little 
doubt  indeed  that  the  legacy  to  the  legatee  of  the 
debentures  in  that  company  is  a  specific  ^ft. 

With  regard  to  the  Stereoscopic  Co.,  the  difficulty 
is  greater ;  but,  having  regard  to  the  different  parts 
of  the  will  to  which  our  attention  has  been  called,  I 
am  inclined  to  think  that  the  testator  intended  that 
gift  to  be  specific,  I  mean  by  that,  that  he  intended 
it  to  be  a  gift  of  a  particular  thing  which  he  then 
possessed,  as  distinguished  from  something  which 
was  to  be  provided  out  of  his  general  estate  by  his 
trustees  af  t^  his  death. 

I  am  of  opinion,  therefore,'that  this  appeal  should 
be  allowed. 

BiGBT,  L.J.  —I  am  of  the  same  opinion.  In  con- 
struing a  will  we  are  bound  to  look  to  every  part  of 
it,  and  to  gather  what  light  we  can  from  one  part  in 
attempting  to  construe  another. 

Now,  here  we  have  a  testator  who  is  possessed  of 
debentures  in  the  Stereoscopic  Co.  He  is  pos- 
sessed also  of  ordinary  shares  in  the  Stereoscopic 
Co.,  and  he  is  possessed  also  of  debentures  in 
the  Barton  Estate  Co.  He  appears  to  be  dealing 
with  something  that  he  possesses  in  each  of  these 
cases,  because  he  aims  (according  to  my  construction 
of  the  particular  bequests)  at  describing  something  or 
other  and  he  does  not  quite  know  what  the  descrip- 
tion ought  to  be.  He  calls  it  "  debenture  stock  or 
shares."  I  read  that  as  meaning  '*  What  I  possess  in 
the  nature  of  debentures,  whether  properly  called 
stock  or  properly  called  shares,  or  whatever  the 
description  may  be."  I  think  he  is  tr3ring  to  dispose 
of  something  that  he  has  got,  and  I  think  that  is 
made  a  little  stronger  by  referring  to  the  other 
bequests.  Well^  alr^y  we  have  got  a  little  way. 
He  is  treating  it  as  a  specific  gift.  If  we  are  satis- 
fied that  he  is  trying  to  describe  something  that  he 
had,  and  to  dispose  of  that,  we  have  got  a  long  way ; 
but  when  we  find  that  in  the  will  he  deals  with  a 
predsdy  similar  sort  of  property,  and  he  gives  to 
trustees  that  property  upon  trust,  to  continue  the 
same  in  their  present  state  of  investment,  or  to  sell 
the  same>-one  is  not  stronger  than  the  other,  I  agree 
— and  then  afterwards  he  says,  "and  to  staud  pos- 
sessed of  the  said  stocks  and  shares,  and  the  proceeds 
of  the  sale  thereof,"  we  have  three  several  expres- 
sions which  can  only  be  explained,  with  reference  to 
that  bequest,  on  the  supposition  that  he  was  making 
a  specific  gift.  The  trustees  were  to  hold  the  actucS 
subject  of  the  gift  upon  trust.  Then  we  find  that  he 
gives  what  he  calls,  correctly,  "  pecuniary  legacies  " ; 
and  we  find  also  that  he  gives  in  terms  "sums  of 
money."    As  to  the  sum  of  £2,000,  he  does  not 
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indude  that.  I  mean  that  the  charitable  legacies 
are  not  included  in  '*  pecuniary  legacies/*  though,  of 
course,  they  are  pecuniary  legacies,  and  if  we  hold 
that  "debenture  stock  or  shares"  were  general 
legacies,  perhaps  in  legal  intendment  they  would 
come  under  the  meaning  of  *' pecuniary  legacies." 
But  that  is  not  a  proper  way  of  construing  a  man's 
will— first  of  all  to  find  a  le^  definition  which  he  has 
nerer  heard  of,  and  then  to  put  that  in  the  will  as  if 
it  were  part  of  the  will — though  he  never  meant  it. 
We  haTe  to  deal  with  the  lang^uage,  and  what  he  calls 
"  pecuniaiy  legacies  "  are  those  he  designated  by  that 
name :  and  not  being  quite  sure  whether  the  others 
that  he  gives  in  money  would  be  pecuniary  legacies 
in  the  same  sense,  he  calls  them  *'  sums  of  money." 

Then  we  come  to  the  residue,  and  we  find  that  the 
only  legacies  he  wishes  to  provide  for  are  pecuniary 
legacies  or  "  sums "  and  there  are  words  to  answer 
yerj  precisely  those  descriptions. 

Then  we  come  to  the  investment  clauses.  I  think 
be  shows  there  an  intention  to  give  the  trustees 
ipecial  power  to  retain  in  their  present  state  of  invest- 
ment, his  debentures.  Taking  it  altogether,  I  think 
it  would  be  fantastic  to  suppose  that  when  he  had 
provided  in  this  way,  he  meant  not  that  the  legatees 
wete  to  have  something  out  of  what  he  had  got,  but 
that  they  were  to  have  something  purchased  for  them, 
or  that  that  was  his  idea  at  all.  The  thing  is  totally 
different  when  you  have  a  testator  saying,  for  in- 
stance, "  I  give  £1,000  Consols."  That  is  such  a 
oonunoncase  of  investment  that  you  cannot  derive 
any  conclusion,  one  way  or  the  other,  as  to  whether 
he  meant  Consols  which  he  might  happen  to  have  or 
Consols  to  be  purchased.  But  when  a  man  has 
several  kinds  of  investments  and  he  deab  with  them 
all,  and  with  some  of  them  in  such  a  manner  as  to 
make  it  absolutely  plain  that  he  intended  that  they 
should  be  specific  gifts ;  and  with  regard  to  all,  there 
are  expressions  in  the  will  more  suited  to  the  language 
used  on  the  hypothesis  that  the  gifts  in  question  are 
specific  gifts,  I  think  we  may  fairly  assume  that  they 
were  specific  gifts,  and  dechure  accordingly. 

Appeal  allowed. 

The  appeal  of  the  Taoht  Bacing  Association  of 
Great  Britain  was  then  heard. 

Warrington^  Q,C,,  and  Kenyon  Parker,  for  the 
appellants. — This  gift  is  a  trust  for  a  purpose 
henefidal  to  a  community :  Commissioners,  &c,,  of 
Income  Tax  v.  Pemsel,  [1891]  A.  C.  531  (see  p.  583), 
40  W.  E.  Dig.  217. 

lliey  also  referred  to  In  re  Lord  Stratheden  and 
Campbell,  [1894]  3  Ch.  265 ;  In  re  Stephens,  Oiks  v. 
Stephens,  36  SOLICITORS'  JoxJENAL,  713,  W.  N.  1892, 
p.  140 ;  Beaumont  v.  Oliveira,  17  W.  B.  269,  L.  B.  4 
Ch.  App.  309.  [BiGBY,  L.J.,  referred  to  Thompson 
▼.  Shaiespear,  8  W.  B.  265,  1  De  G.  F.  &  J.  399.] 

PaiuUo,  for  the  residuary  legatees,  was  not  called  on. 

Lnn>i.EX«  luJ. — ^We  are  all  quite  aware  of  the 
extzeme  difficulty  of  drawing  a  line  between  gifts 
which  are  charitable,  in  the  sense  in  which  lawyers 
use  that  term,  and  gifts  which  are  not,  but  this  is 
Rally  a  new  experiment.  The  testator  here  tells  us 
exactly  what  he  has  in  his  mind.  This  is  an  institu- 
tion of  members  for  mere  sport,  it  is  a  mere  game, 
the  testator  treats  it  so,  and  he  teUs  us  so  himself, 
it  the  end  of  the  bequest  he  says,  **My  object  in 
giving  this  cup  is  to  encourage  the  sport  of  yacht 
radng.*'  Taking  tiie  wide  view,  in  my  opinion,  I 
thonld  say  that  every  healthy  sport  is  good  for  the 
nation.  I  do  not  draw  much  distinction  between 
cncket,  football,  fencing,  yachting  or  anything  else. 
U  that  were  a  lawyer's  idea  of  a  charity,  this  would 
not  have  been  the  first  time  we  should  have  heard  of 


it,  and  I  cannot  find  any  case  which  tends  that  way, 
that  is  to  say,  any  case  which  would  authorize  us  in 
saying  that  a  mere  legacy  to  promote  a  game  or  a 
sport  is  a  charitable  legacy  within  the  extended 
doctrine  of  the  Court  of  Chancery.  I  quite  a^*ee  that 
I  find  it  very  difficult  to  draw  the  Hne,  and  I  do  not 
attempt  to  draw  the  line.  It  is  a  case  in.  which  it  is 
exceedingly  difficult  to  do  it.  The  cases  in  the  books 
show  that  sometimes  there  is  a  case  a  little  on  one  side 
and  sometimes  one  a  little  on  the  other  of  the  line :  but 
I  take  the  broad  groimd  that  I  am  not  aware  of  any 
case  which  warrants  the  inference  that  a  legacy  for 
mere  sport  is  a  charity.  I  think  that  is  enough  to 
decide  this  case. 

Lopes,  L.J. — It  is  indeed  most  difficult  to  draw  a 
line  in  this  matter,  but  probably  the  safest  way  to 
deal  with  this  case  will  be  to  say  what  does  not  come 
within  the  definition  of  a  charitable  gift.  I  am 
clearly  of  opinion  that  a  ^t,  the  object  of  which  is 
a  mere  sport  or  game,  which  is  primarily  calculated 
to  promote  the  amusement  of  mdividuals  as  dis- 
tinguished from  the  community  at  large,  cannot,  upon 
the  authorities,  be  said  to  be  a  charitable  gift.  If 
we  wei*e  to  hold  this  a  charitable  gift,  we  should 
indeed  open  a  very  wide  door,  because  there  would 
be  very  great  difficulty  in  saying  that  a  gift  for 
the  purpose  of  promoting  bicycling,  cricket,  football, 
lawn  tennis,  or  any  other  game,  would  not  come 
within  the  same  category,  because  all  those  sports 
are  calculated  to  promote  the  health,  physique,  and 
good  constitution  of  the  community  at  large.  But 
they  are  not  of  that  kind  which  can  be  said  to  be 
charitable  gifts. 

BiOBY,  L.J. — I  am  of  the  same  opinion;  I  dare 
say  it  is  impossible,  and  certainly  it  would  not  be 
advisable,  to  define  in  general  words  what  is  a  chari- 
table bequest.  One  must  always  go  back  to  the 
analogy  of  the  statute,  and  that  is  the  only  test  which 
has  ever  really  been  applied.  If  this  could  succeed — 
if  the  gift  of  a  fund  to  found  a  prize  for  yacht  racing 
could  succeed— it  must  be  on  Hie  ground  that  it  is 
for  a  general  public  purpose.  I  know  no  other  head 
under  which  it  could  oome.  I  think  the  very  terms 
of  the  wiU  explain  that  itself.  The  Yacht  Bacing 
Association  which  is  spoken  of  is  an  association  of 
yacht  owners ;  and  the  prizes  are  to  be  won  by  the 
owners  of  the  yachts.  I  think,  however  much  we 
might  favour  the  support  of  yachting,  we  cannot  go 
to  the  extent  of  saymg  that  it  is  a  general  pubuo 
purpose.  There  are  a  great  many  things  whidh  are 
highly  laudable,  and  in  many  ways  veiy  useful, 
which  are  yet  not  charities  within  the  meaning  of  the 
statute,  and  in  my  opinion  this  is  one  of  those 
things. 

Appeal  dismissed. 

Solicitors,  Barraclough ;  0,  H,  Barber  &  Son  ;  Lake 
&  Lake;  Neish,  Howell,  &  Ma^^arlane. 


From  Q.  B.  Div.  1 

(Lord  Esher,  M.B.,  and  Kay,  \         July  10,  1895 
and  A.  L.  Smith,  L.JJ.)      J 

BoBB  V,  Gbeen.  (a.) 
Moiier  and  servant — Confidential  employment — Implied 
contract — Copying  list  of  master^ s  customers — Breach 
of  confidence  and  trust — Injunction, 
The  defendant,  who  was  employed  by  the  plaintiff  as 

(a.)  Beported  by  W.  F.  Babky,  Esq.,  Barrister- 
at-Law. 
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manager  in  his  business ^  made  a  list  of  the  names  of  the 
plaintiff^  s  customers  from  his  order -book  without  the 
plaintiff^s  knowledge  or  authority^  with  the  intention  of 
using  it  in  a  rival  business  after  he  left  the  plaintiff^s 
employment^  and  he  did  in  fact  so  use  it.  The  plaintiff 
having  claimed  damages  and  an  injunction  to  restrain  the 
defendant  from  using  the  listy 

Held,  that  there  was  an  implied  term  in  the  contract  of 
service  that  the  servant  should  act  honestly  and  faithfully 
towards  his  master^  and  that  the  defendant  Jiad  com- 
mitted a  breach  of  that  contract,  and  that  damages  and 
an  injunction  ought  to  be  granted. 

Lamb  v.  Evana,  41  W.  B.  405,  [1893]  1  Ch.  218, 
followed. 

Appeal  from  the  judgment  of  Hawkins,  J.,  in 
favour  of  the  plaintiff,  at  the  trial  of  the  action  with- 
out a  jury,  reported  [1895]  2  Q.  B.  1. 

The  plaintiff  claimed  an  injunction  and  damages 
against  the  defendant,  who  had  been  in  his  service  as 
manager,  and  who  subsequently  carried  on  a  similar 
business,  for  having,  during  his  service,  improperly 
copied  a  list  of  the  names  of  customers  from  the 
plaintiff's  order  book,  and  used  it  afterwards  in  his 
business  for  the  purpose  of  soliciting  their  custom. 

The  facts  as  found  by  the  learned  judge  were  as 
follows : — The  plaintiff,  who  occupied  a  game  farm, 
was  a  dealer  in  live  game  and  eggs,  the  cMef  part  of 
his  business  consisting  in  procuring  the  eggs,  and  in 
the  hatching,  rearing,  and  sale  of  game  birds.  He 
also  kept  a  large  stock  of  laying  pheasants,  and  sold 
pheasant's  eggs,  as  well  as  live  pheasants  for  shooting 
and  for  stock  purposes.  His  customers  were 
numerous,  and  their  names  and  addresses  were  col- 
lected in  his  order-book.  In  1890  the  plaintiff 
rejjuired  a  manager,  and  in  July  he  had  an  interview 
with  the  defendant  upon  the  subject,  when  he  stated 
that  he  relied  on  the  defendant  to  treat  everything  in 
connection  with  the  farm  in  strict  confidence.  On  the 
6th  of  Augusfc  the  plaintiff,  by  letter,  engaged  the 
defendant  as  his  manager,  and  in  September  the 
defendant  entered  the  plaintiff's  service.  On  the  22nd 
of  November,  1893,  the  defendant  gave  the  plaintiff 
notice  to  terminate  the  service  at  the  end  of  the 
year,  and  that  notice  was  duly  accepted.  In  March, 
1894,  it  came  to  the  knowledge  of  the  plaintiff  that 
the  defendant  was  carrying  on  a  similar  business  at 
the  Qame  Farm,  Henley,  and  was  sending  out  circu- 
lars, soliciting  orders,  to  a  great  number  of  the 
plaintifTs  customers,  whose  names  and  addresses  the 
defendant  had,  while  in  the  plaintiff's  service,  copied 
from  the  plaintiff's  order-booK  clandestinely,  without 
the  plaintiff's  knowledge  or  authority,  and  for  the 
purpose  of  usine  it  to  solicit  the  customers  to  give 
their  custom  to  him.  The  plaintiff  thereupon  issued 
the  writ  in  this  action. 

Hawkins,  J.,  gave  judgment  for  the  plaintiff  for 
£150  damages,  and  granted  an  injunction  restraining 
the  def endiuit  from  making  use  of  the  information  so 
obtidned  by  him ;  and  directed  the  list  of  the  names 
and  addresses  of  the  plaintiff's  customers  copied  from 
the  plaintiff's  order-book  to  be  delivered  up  to  be 
destroyed.    The  defendant  appealed. 

J,  W.  McCarthy,  for  the  defendant. 

E,  M,  Bray  {Murphy,  Q.C,  with  him),  for  the 
plaintiff. 

Lord  EsHER,  M.B. — ^In  this  case  the  defendant, 
while  in  the  plaintiff's  service,  surreptitiously  made  a 
copy  of  the  names  of  the  plaintiff's  customers  from 
the  plaintiffs  order  book,  not  for  the  advantage  of 
his  employer,  but  for  the  sole  purpose  of  using  the 
list  so  maae,  after  he  left  the  plaintiff's  service,  so  as  to 
get  orders  from  those  customers  in  a  rival  business. 
xfm  that  or  was  that  not  what  any  person  of  ordinary 


honesty  would  say  was  a  dishonest  act  towards  his 
employer  ?  Was  it  not  a  dereliction  of  the  duty  to 
act  in  good  faith  which  he  owed  to  his  employer  P  Iii 
my  opinion  the  learned  judge  rightiy  found  that  it 
was  a  breach  of  that  trust  and  confidence  which  his 
service  imposed  upon  him.  It  is  impossible  to  say 
that  the  defendant  had  a  right  to  make  a  copy  of  the 
plaintiff's  order  book  for  the  purpose  of  using  it  after- 
wards against  his  master's  interests,  and  it  is  equally 
impossible'  to  say  that  it  was  not  a  breach  of  trust. 
Was  it  also  a  breach  of  the  contract  of  service  ?  That 
contract  was  reduced  into  writing.  But  that  does 
not  prevent  a  stipulation,  not  inconsistent  with  the 
written  contract,  from  being  implied. 

It  seems  to  me  that  a  stipulation  on  the  part  of  a 
servant  in  a  confidential  relation  to  act  in  good  faith 
towards  his  master  must  be  implied  in  every  contract 
of  service,  because  it  must  obviously  have  been  the 
intention  of  both  parties,  acting  honestly,  when 
making  the  contract,  that  such  a  stipulation  should  be 
implied.  In  Lamb  v.  Evans,  41  W.  R.  405,  [1893]  1 
Ch.  218,  Bowen,  L.J.,  said:  "  The  common  law,  it  is 
true,  treats  the  mattco:  from  the  point  of  view  of  an 
implied  contract,  and  assumes  that  there  is  a  promise 
to  do  that  which  is  part  of  the  bargain,  or  which  can 
be  fairly  implied  as  part  of  the  good  faith  which  is 
necessary  to  make  the  bargain  effectual.  What  is  aii 
implied  contract  or  an  implied  promise  in  law  ?  It  is 
that  promise  which  the  law  implies  and  authorizes  us 
to  infer  in  order  to  give  the  transaction  that  effect 
which  the  parties  must  have  intended  it  to  have  and 
without  which  it  would  be  futile."  The  transaction 
here  is  one  of  confidential  trust,  and  if  there  is  not  to 
be  implied  the  stiptdation  of  a  faithful  performance 
of  duty,  the  contract  would  be  futile.  Under  these 
circumstances  the  learned  judge  was  ri^ht  in  making 
the  implication  which  he  did,  and  in  giving  damages 
for  the  breach  of  contract. 

There  was  also,  as  I  have  said,  a  breach  of  con- 
fidence and  trust,  and,  therefore,  an  injunction  is  a 
proper  remedy,  inasmuch  as  the  defendant,  if  not 
stopped,  will  go  on  repeating  what  he  has  done. 
Whether  the  injunction  is  too  wide  in  its  terms  I  do 
not  stop  to  enquire.  That  may]  arise  if  it  becomes 
necessary  to  enforce  it. 

Kay,  L.J.— I  am  of  the  same  opinion.  The  order 
appealed  from  awards  the  plaintiff  £150  damages, 
orders  the  list  of  customers'  names  to  be  delivered  up 
to  be  destroyed,  and  grants  an  injunction  restraining 
the  defendant  from  making  use  of  the  information 
obtained  by  him.  First,  as  regards  the  injunction. 
The  learned  judge  has  found  that  the  defendant, 
while  in  the  plaintiff's  employment,  surreptitiously 
copied  from  his  master's  order-book  a  list  of  his 
master's  customers  with  the  object  and  intention  of 
using  the  list  after  he  left  his  master's  employment  in 
a  rival  business  which  he  was  going  to  set  up.  He 
held  that  that  was  a  breach  of  his  duty  tow^ds  his 
master,  and  granted  the  relief  I  have  stated.  In  a 
matter  of  this  kind  one  Hkes  to  refer  to  the  old 
authorities  to  see  upon  what  ground  the  court  grants 
relief  by  way  of  injunction.  In  YovaU  v.  Winyard, 
1  Jac.  &  W.  394,  Lord  ELdon  granted  an  injunction 
to  restrain  the  defendant,  who  had  been  an  assistant 
of  the  plaintiff,  from  communicating  certain  recipes 
for  medicines  which  the  defendant,  while  in  the 
plaintiff's  service,  had  surreptitiously  copied  fi^m  the 
plaintiff's  books,  upon  the  ground  that  it  was  a 
breach  of  trust  and  confidence.  In  Morison  v.  Moat, 
9  Hare,  241,  Turner,  V.C,  stated  the  ground  upon 
which  the  court  exercised  its  jurisdiction.  He  said: 
*'  The  plaintiff's  case  was  rested  in  argument  upon  the 
ffioundthat  the  defendant  had  obtained  this  secret  by 
breach  of  fait^  or  of  contract  on  the  part  of  the  plaintiff. 


VoLiuV.      [KoT.  9. 1896.1       tHE  WEEKLY  REPORTER. 


2? 


C.  A.     BoBB  r.  Green.— Roddick  v.  Indemnity  Mutual  Marine  Insurance  Co.  (Limited).      C.  A. 


.  .  .  The  true  question  is,  whether  under  the 
drcamstanoes  of  this  case  the  court  ought  to  inter- 
fere by  injunction  upon  the  ground  of  breach  of  faith 
or  of  contract.  That  the  court  has  exercised  juris- 
diction in  cases  of  this  nature,  does  not,  I  think, 
admit  of  any  question.  Different  grounds  have 
indeed  been  assigned  for  the  exercise  of  that  jurisdic- 
tion. In  some  cases  it  has  been  referred  to  property, 
in  otiiers  to  contract,  and  in  others  again  it  has  been 
treated  as  founded  upon  trust  and  confidence."  And 
later  on  he  cites  Lord  Cottenham  in  Prince  Albert  ▼. 
Strange t  1  Mac.  &  G.  2d,  as  saying  that  *'  this  case  by 
no  means  depends  solely  upon  the  question  of 
property,  for"  a  breach  of  trust,  confidence,  or 
contract  would  of  itself  entitle  the  plaintiff  to  an 
iojanction.*'  In  the  later  case  of  Lamb  v,  Evans ^ 
Bowen,  'L.J,,  puts  it  at  law,  upon  the  ground  of  a 
term  implied  in  the  written  contract,  and  not  incon- 
sistent with  it,  arising  from  the  confidential  relation 
of  the  parties.  It  is  clear  to  me  that  an  injunction 
can  be  granted.  It  is  sufficient  to  say  that  when  a 
servant  surreptitiously  compiles  a  list  for  his  own  use 
as  here,  he  is  guilty  of  a  oreach  of  confidence  and 
tiust,  whether  it  is  implied  in  the  contract  or  not ;  and 
an  injunction  is  the  proper  remedy.  As  reguds  the 
fonn  of  the  injunction,  whether  the  plaintiff  will  be 
able  to  make  out  that  there  has  been  a  use  of  the 
information  so  obtained,  in  breach  of  the  injunction, 
is  still  open  if  the  plaintiff  applies  to  enforce  the 
injmiction.  Next,  as  to  the  deHvery  up  of  the  list,  it 
is  clear  that,  as  it  was  made  in  breach  of  trust  and 
confidence,  the  order  is  right.  Then,  as  regards  the 
damages,  if  what  the  defendant  has  done  is  a  breach 
of  an  implied  contract,  the  damages  were  rightly 
given.  Bowen,  L.J.,  in  Lamb  y.  Evans  treats  it  as 
such,  and  I  entirely  agree  with  him.  The  appeal 
mnst,  therefore,  be  disnuissed. 

A.  L.  Smith,  L.  J. — I  am  of  the  same  opinion.  In 
my  opinion  there  is  implied  in  a  contract  of  service, 
a  stipulation  that  the  servant  will  act  in  good  faith 
towards  his  master.  That  was  the  proposition  laid 
down  in  Lamh  v.  Evans,  and  also  in  Louis  y.  Smellie, 
U  Times  L.  B.  515.  It  is  obvious  that  the  defendant 
has  acted  here  in  the  worst  possible  faith  towards  his 
master. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,   Roopers  cfc  Wkately 

Solicitors  for  the  defendant.  Churchy  RendaUy  Todd, 
&  Cb. 


Prom  Q.  B.  Div.  \ 

(Lord  Esher,  M.B.,  and  Eay  \  June  28,  1895. 

and  A.  L.  Smith,  L.JJ.)      ) 

BoDDicK  V,  Indemnity  Mutual  Marine  Insurance 
Co.  (Limited),  (a.) 

Ifrntrance,  Marine^Time  policy— -Hull  and  machinery 
— **  Warranted  uninsured  "  —  "  Honour  "  policy  — 
**  Disbursements  " — Breach  of  warranty. 

The  plaintiff  effected  a  time  policy  of  insurance  with 
ihe  defendants  on  the  hull  and  machinery  of  a  steamship 
of  the  value  of  £10,000,  and  by  the  policy  warranted 
that  £5,000  was  uninsured.  The  total  amount  insured 
on  the  hull  and  machinery  was  £5,000,  but  the  plaintiff 
fffeded  ** honour**  policies  {i.e., policies  void  under  19 
Oto.  2,  c.  27)  on  **  disbursements**  to  the  extent  of 
£2,600.  The  disbursements  were  made  in  respect  of 
coal,  stores,  provisions,  and  port  expenses. 

(«.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


Held  (affirming  the  decision  of  Kennedy,  J.),  that  the 
disbursements  were  not  covered  by  the  words  hull  and 
machinery f  and  that  there  Juid  been  no  breach  of  the 
warranty. 

Queere,  whether  the  later  policy,  being  null  and  void 
at  law,  could,  under  any  circumstances,  constitute  an 
infringement  of  tJie  warranty  in  the  earlier  policy. 

Appeal  of  the  defendant  company  from  the 
judgment    of  Kennedy,    J.,  at  the  trial  without  a 

The  plaintiff  claimed  under  a  policy  of  insurance, 
dated  the  8th  of  January,  1894,  declared  to  be  upon 
the  hull  and  machinery  of  the  steamship  Oxenholme, 
which  were  valued  at  £10,000,  "  £5,000  warranted 
uninsured  except  for  running  down  clause  '*  for  six 
months  from  the  9th  of  January,  1894,  to  the  8th  of 
July,  1894. 

The  plaintiff  effected  policies,  including  this 
policy,  expressly  on  hull  and  machinery  to  the  extent 
of  £5,000  and  no  more.  So  far,  therefore,  as  regards 
policies  expressed  to  be  upon  hull  and  machinery  he 
complied  with  the  warranty.  But  he  did  effect 
certain  insurances  upon  **  disbursements "  to  the 
extent  altogether  of  £2,600.  These  disbursement 
policies  were  p.p.i.  or  *'  honour  **  policies,  that  is  to 
say  policies  vnierein  it  was  stipulated  that  the  policy 
should  be  deemed  sufficient  proof  of  interest.  They 
were  therefore  null  and  void  in  law  under  19  Geo. 
2,  c.  37.  The  intention  of  the  plaintiff  in  effecting 
these  '*  honour  **  policies  was  to  cover  certain  disburse- 
ments for  coal,  engine-room  and  deck  stores, 
provisions  and  cabin  stores,  port  expenses  and 
premiums  which  he  had  made  in  respect  of  the  ship 
in  view  of  her  proceeding  from  the  United  Kingdom 
to  the  coast  of  South  America,  and  afterwards  trading 
there.  Two  witnesses  of  experience  in  marine 
insurance  were  called  on  behalf  of  the  plaintiff. 
Their  evidence  was  to  the  effect  that  disbursements 
constituted,  apart  from  hull  and  machinery,  a  common 
subject  of  insurance,  and  were  recogoized  by  under- 
writers as  a  distinct  and  different  subject  from  hull 
and  machinery,  that  they  covered  all  expenditure 
made  or  to  be  made  in  which  the  insured  had  an 
insurable  interest,  that  an  insurance  on  '*huU'* 
according  to  the  well-known  practice  of  underwriters 
would  in  a  voyage  policy  include  such  equipment  or 
outfit  in  the  shape  of  bunker  coal  and  ordinary  deck 
and  engine-room  stores  as  would  be  necessary  for  the 
▼oyage  described  in  the  policy.  The  witnesses  did 
not,  however,  state  what  would  be  covered  by  "  hxdl " 
in  a  time  policy  such  as  the  policy  in  this  case. 

Kennedy,  J.,  held  that  the  '' honour '*  policies 
though  void  in  law  would  have  constituted  infringe- 
ment of  the  warranty,  but  for  the  fact  that  the 
disbursements  insured  by  the  *'  honour  "policies  did  not 
cover  any  part  of  the  subject-matters  msured  by  the 
policy  on  **  hull  and  madunery."  The  learned  judge, 
therefore,  gave  judgment  for  the  plaintiff. 

The  defendant  company  appealed. 

Joseph  Waltonf  Q.G.,  and  J.  A.  Hamilton,  for  the 
appellants. — The  learned  judge  was  wrong  in  holding 
that  there  had  been  no  infringement  of  the  warranty. 
In  order  to  constitute  such  an  infringement  it  is  only 
necessary  to  show  that  a  part  of  the  disbursements, 
however  small,  is  covered  by  the  words  *'hTill  and 
machinery.*'  Those  words  do  include,  at  least,  so 
much  of  the  coal  as  was  requisite  as  outfit  or 
equipment  for  the  voyage  to  South  America.  It  is 
submitted  '*hull  and  machinery''  also  includes 
engine-room  stores  and  provisions.  The  word 
"ship"  would  cover  such  things:  Brought.  Whit^ 
more,  4  T.  R.  206,  Forbes  v.  Aspinall,  13  Bast.  323, 
and  ''hull  and  machinery"  has  acquired  as^wide  a 
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meaning  as  *^  ship  '*  in  connection  with  marine 
insunmce. 

They  also  cited  Oppenheim  v.  Fry,  11  W.  E.  725, 
12  ib.  831,  3  B.  &  8.  873,  5  ib.  348,  and  the  Master 
of  the  Bolls  referred  to  Robertson  v.  Ewer,  1  T.  E.  127. 

Pick/ord,  Q.C,  and  Horridge,  for  the  plaintiff, 
were  not  called  on. 

Lord  EsHEB,  M.E. — In  this  case  the  court  has  to 
determine  a  question  on  the  law  of  marine  insurance. 
The  huslness  of  marine  insurance  has  given  rise  to 
different  forms  of  insurance  policies,  and  during  a 
long  course  of  years  these  policies  have  imdergone 
various  alterations.  At  one  time  the  word  '*  ship  *'  in 
a  policy  had  only  a  limited  meaning,  and  it  is  still 
the  custom  of  imderwriters  at  Uoyd's,  and  probably 
of  many  insurance  companies  when  insuring  a  ship, 
not  to  use  the  word  **  ship  "  and  nothing  else.  Some 
companies,  however,  do  insure  a  ship  under  the  term 
'*  ship  "  alone,  and  then  it  is  for  the  court  to  deter- 
mine what  is  the  meaning  of  the  term  *'  ship'*  in  a 
policy  of  insurance  against  the  perils  of  the  sea. 

It  is  not  necessary  in  this  case  to  determine  how  wide 
a  meaning  the  word  has  when  so  used,  it  is  certain  it 
means  more  than  the  mere  hull,  but  the  question  as 
to  how  much  more,  whether  it  includes  such  things  as 

S revisions  and  outfit,  is  not  now  before  the  court, 
'or  in  this  case  the  insurance  company  have  departed 
from  the  form  of  policy  which  is  in  urequent  though 
not  umversal  use,  and  have  used  the  words  hull  and 
machinery.  These  words  taken  in  their  ordinary 
meaning  are  not  applicable  to  such  things  as  coals 
and  stores.  The  question  we  have  to  detenidne  is 
whether  it  has  been  proved  to  our  satisfaction  that 
these  words,  when  used  in  a  time  policy,  have  uni- 
versaUy,  as  between  the  insurer  and  the  assured, 
acquired  a  meaning  different  from  their  natural  and 
ordinary  meaning.  I  do  not  think  that  the  defendant 
company  have  succeeded  in  doing  that,  nor  do  I 
think  that  Kennedy,  J.,  was  wrong  in  holding  that 
these  words  were  to  have  their  ordinary  meamng  in 
this  policy.  On  the  contrary  I  am  convinced  that  the 
words  *' hull  and  machinery"  do  not  include  any  of 
the  things  which  were  insured  in  the  *' honour*' 
policy  imder  the  term  disbursements. 

It  is  unnecessary,  in  the  view  which  I  take  of  this 
case,  to  deal  with  the  other  point  decided  by  the 
learned  judge  in  the  court  below — viz.,  whether  a 
policy  which  is  null  and  void  at  law  could  have  any 
effect  upon  the  warranty  in  the  earlier  policy.  But 
it  must  not  be  taken  that  I  accede  to  ttte  view 
expressed  by  the  learned  judge. 

Kat,  L.J. — I  am  of  the  same  opinion.  This  is  an 
action  on  a  policy  of  marine  insurance,  and  the 
question  we  have  to  decide  is  whether,  on  the  true 
construction  of  a  policy  effected  upon  the  huU  and 
machinery  of  a  steamship,  the  yarious  things  which 
have  been  insured  by  the  plaintiff  under  the  heading 
of  "disbursements"  are  covered  by  the  words 
« hull  and  machinery."  The  argument  used  on 
behalf  of  the  defendants  is  to  this  effect :  the  word 
''ship"  by  itself  would,  it  is  said,  indude  tiieee 
things,  and  it  is  the  common  practice  when  insuring 
steamships  to  use  the  words  '*  hull  and  machinery  " 
instead  of  the  word  ship,  and,  therefore,  we  must 
construe  the  words  hull  and  machinery  to  have  the 
same  meaning  as  ship.  No  authority  has,  however, 
been  cited  to  us  for  that  proposition,  and  in  the 
absence  of  authority  I  am  unable  to  hold  that  the 
meaning  of  the  words  *'  hull  and  machinery "  is  as 
wide  as  that  of  the  word  **  ship."  I,  therefore,  come 
to  the  conclusion  that  the  various  things  insured  by 
the  '*  honour  "  policies  under  the  head  of  *'  disburse- 
ments," are  not  covered  by  the  policy  upon  the  hull 
and  machinery. 


Some  evidence  was  given  as  to  the  meaning  of  the 
word  "hull"  in  marine  insurance,  and  thou^  that 
evidence  was  given  on  behalf  of  the  plaintiffs  it  is 
relied  on  by  the  defendant  company  as  establishing  a 
customary  use  of  ike  word  in  the  wide  meaning  con- 
tended for.  That  evidence,  however,  only  comes  to 
this,  that  in  a  voyage  policy  an  insurance  upon  the 
hull  would  include  such  equipment  and  outfit  as  was 
necessary  for  the  voyage  described  in  the  policy.  The 
witnesses  only  speak  as  to  the  meaning  of  the  word 
in  a  voyage  policy,  which  this  is  not,  and,  for  au^ht  I 
know,  there  may  be  some  very  good  reason  for  giving 
the  word  a  different  meaning  in  a  voyage  policy  from 
that  which  it  has  in  a  time  policy.  If  the  defendant 
company  rely  on  that  evidence  they  must  take  it  as 
g^ven,  and  in  my  view  it  is  no  evidence  at  all  as  to 
the  meaning  of  the  word  "  hull "  in  a  time  policy. 

A.  L.  Smith,  L.J.— I  agree.  The  defendant  com- 
pany say  that  the  plaintiff  has  broken  his  warranty 
that  the  ship  was  uninsured  to  the  extent  of  £5,000, 
because  the  plaintiff  effected  policies  for  £2,600  on 
disbursements,  and  these  disDursements,  it  is  said, 
covered  certain  thinp;s  as  to  which  the  plaintiff  was 
insured  by  the  pohcy  on  the  hull  and  machinery. 
The  case  is  not  one  covered  by  any  authority,  and 
there  is  no  eyidence  that  the  words  "huU.  and 
machinery  "  are  used  in  the  policy  in  any  other  than 
their  ordinary  meaning.  I  say  no  evidence,  because 
the  eyidence  that  was  given  relates  to  voyage  policies 
and  not  to  time  policies.  We  have,  therefore,  to  con- 
sider what  is  the  ordinary  meaning  of  the  words  **  hull 
and  machinery,"  and  in  my  opinion  no  one  with  any 
knowledge  of  the  Queen's  En^h  could  suggest  that 
huU  and  machinery  means  such  things  as  coal,  provi- 
visions,  or  stores.  An  ingenious  argument  was  made 
use  of.  It  was  said  that  hull  and  machinery  means 
the  same  as  ship,  and  that  ship  has  been  decided  to 
cover  coals  and  stores  and  the  like.  As  to  that  con- 
tention, I  am  not  quite  satisfied  that  the  authoritieB 
relied  on  do  go  so  far  as  to  decide  that  coals  and 
stores  are  covered  by  the  word  **  ship,"  but  it  is  not 
necessary  to  decide  that  point  now,  for  in  this  case 
we  are  not  dealing  with  the  word  "  ship,"  but  with  the 
words  "  hull  and  machinery,"  and  I  am  of  opinion 
that  Kennedy,  J.'s  decision  on  that  point  was  right. 

One  word  as  to  the  effect  of  **  honour  "  policies.  I 
am  inclined  to  think,  though  it  is  unnecessary  now  to 
decide  the  question,  that  as  the  plaintiff  could  not  sue 
on  these  policies,  they  were  not  an  infringement  of 
the  warranty  that  he  was  uninsured  to  the  extent  of 
£5,000. 

Appeal  diamisaed. 

Solicitors  for  the  appellants,  WcUtons,  Johnson, 
Bubb,  d:  WhaUon. 

Solicitors  for  the  respondent,  PHtchard,  Enghfield, 
ik  Co,,  for  Simpson,  North,  Harley,  &  BirkeU,  liver- 
pool. 


June  17 ; 
July  29,  1895. 


Prom  Q.  B.  Div.  \ 

Lord  Esher,  M.E.,  and      f 

Kay  and  A.  L.  Smith,  L.  JJ.  ( 

[and  a  B.  Div.]  ) 

KbeshaW  (Appellant)  v.  Tatlob  (Respondent),  (a.) 

Metropolis — "  Sewer  " — **  Drain  " — Combined  system  of 
drainage  —  Connection  with  drain  made  withoiti 
authority — Nuisance — Metropolis    Management   Act, 

(a.)  Eeported  by  F.  O.  EoBDrsoN  and  W.  F.  Babby, 
Esqs.,  Bamstera-at-Law, 
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CouBT  OF  Appeal. 


Kebshaw  (AppBLLAirr)  v.  Taylob  (Eespondbnt). 


CoTJBT  OF  Appeal. 


1855  (18  A  19  Vict,  c  120),  «.  250— P(*Wic  Health 
[London)  Act,  1891  (54  &  55  Vict.  c.  76),  2. 

By  $edicn  250  of  the  Metropolia  Management  Act, 
1855,  a  drain  which,  toiihout  an  order  of  the  sanitary 
aathority,  drains  more  than  one  house  is  a  sewer  ;  and 
hf  the  same  Ad  the  duty  of  repairing  sewers  lies  upon 
de  load  authority. 

A  sanitary  authority  approved  a  combined  system  of 
iraino/ge  stJnnitted  by  a  building  owner  in  respect  of 
certain  semi-detached  ?u>uses  about  to  be  built  by  him,  by 
vhieh  each  pair  of  houses  was  to  drain  by  one  drain  into 
the  sewer.  In  building  the  houses  the  building-cwner 
departed  from  this  scheme,  and  drained /our  houses  into 
one  drain.  Subsequently  the  houses  were  sold  without 
any  notice  to  the  purchase's  as  to  the  system  of  drainage. 
The  purchaser  of  one  of  the  houses  was  summoned  for 
w4  complying  with  a  notice  under  section  1  of  the  Public 
Htalth  [Loudon)  Act,  1891,  requiring  him  to  abate  a 
nuisance  arising  from  defective  drainage  at  his  premises. 

Held,  that  the  part  of  the  drain  which  received  the 
drainage  of  the  other  three  houses  was  a  sewer,  and  that 
ike  purchaser  was  not  estopped  by  the  default  of  the 
huOding  owner  from  disputing  his  liability  to  repair  that 
part  of  the  drain. 

Special  case  stated  by  a  metropolitan  magistrate. 

Tlie  renKmdent  was  summoneii  under  me  Public 
Health  (London)  Act,  1891,  by  the  appellant,  a 
nmtaiT  inspector  of  the  Wandsworth  District  Board 
of  Works,  for  that  there  existed  at  the  respondent's 
premises  known  as  **AYon,"  Tankerville-road, 
streatham,  by  reason  of  the  default  of  the  respon- 
dent, a  noisanoe— namely,  a  foul  and  defective  com- 
Imed  drain,  and  house  drain  connected  therewith. 

The  respondent's  house  was  built  in  1887  by  one 
Gatfield,  the  respondent's  predecessor  in  title. 
Prerionsly  to  its  being  built  Ghitfield  gave  written 
notioe  to  the  district  board  of  his  intention  to  boild 
nz  semi-detached  houses  in  Tankerville-road,  with  a 
plan  showing  the  proposed  system  of  drainage,  which 
was  that  eadi  pair  of  houses  should  have  a  combined 
•ystem  of  draiiiage,  by  means  of  one  drain  into  the 
lewer.     In  August,  1887,  the  board   approved  the 

^by  resolution,  subject  to  the  drainage  works 
f  executed  to  the  satisfaction  of  the  surveyor. 
Hie  building  of  the  houses  was  forthwith  proceeded 
with  by  Gatfield,  and  were  completed.  They  included 
one  semi-detached  pair  called  '*  Clyde  "  and  **  Avon  " 
t&d  another  pair  called  **  Wye  "  and  *<  Severn."  At 
s  snheequent  date  the  houses  were  sold  without  notice 
to  the  purchasers  as  to  the  drainage,  the  respondent 
becoming  the  owner  of  **  Avon."  In  October,  1894, 
s  niiisanoe,  was  found  to  exist  at ''  Avon  "  owing  to 
defective  drainage,  and  the  appellant  served  the 
respondent  with  formal  notice  requiring  him  to  abate 
^  nuisance  and  for  that  purpose  to  execute  certain 
vorks.  The  respondent  caused  the  ground  to  be 
opoied  for  the  purpose  of  complying  with  the  notioe, 
sod  it  was  tiien  discovered  by  him  for  the  first  time 
that  his  house  <*Avon  '*  and  the  houses  "Clyde," 
Wye  "  and  **  Severn  "  were  all  drained  by  the  drain 
b^ODging  to  **Avon."  The  respondent  thereupon 
refosed  to  proceed  with  the  work  of  repairing  the 
drain  beyond  the  point  at  which  it  received  the 
drainage  of  Uie  houses  '*Wye"  and  ''Severn"  on 
the  ground  that  from  that  point  the  drain  was  a 
Kwer,  which  was  vested  in  and  repairable  by  the 
local  authority.  A  further  notioe  having  be^i  served 
on  the  respondent  and  not  complied  with,  this 
tofflmons  was  taken  out. 

By  the  Metropolis  Management  Act,  1855,  the 
doty  of  repoizing  sewers  lies  in  the  local  authority, 
^  of  repairing  drains  in  the  house-owner,  and  by 
nction250of  the  same  Act  the  word ''drain"  shall 
neaa  and  indnde  any  drain  used  for  the  drainage  of 


one  building  only,  and  shall  also  indgde  any  drain 
for  draining  any  group  or  block  of  houses  by  a  com '; 
bined  operation  imder  the  order  of  any  vestry  or 
district  board,  and  the  word  "  sewer  "  shall  mean  and 
include  drains  of  every  description,  except  drains  as 
defined  above. 

The  magistrate  dismissed  the  summons  subject 
to  this  case,  holding  that  the  drain  in  question  was  a 
sewer. 

The  question  for  the  court  was  whether  he  was 
right  in  his  decision. 

Ghannell,  Q,C.  (Earle  with  him),  for  the  appellant. 
— The  drain  having  been  improperly  constructed  by 
the  respondent's  predecessor  in  title,  the  respondent 
was  estopped  ^m  alleging  that  by  reason  thereof 
the  drain  had  become  a  sewer.  Further,  this  com- 
bined drain  was  made  without  authority,  and  it  did 
not  vest  in  the  district  board.  A  sewer  made  without 
authority  does  not  vest  in  the  local  authority.  If  a 
stranger  connected  his  drain  with  another  drain 
without  the  knowledge  of  the  local  authority,  the 
latter  drain  would  not  thereby  become  a  sewer. 

He  referred  to  Bateman  v.  Poplar  District  Board  of 
Works,  33  Ch.  D.  360,  35  W.  E.  Dig.  131 ;  Bateman 
V.  Poplar  District  Board  of  Works  {No.  2),  36  W.  B. 
501,  37  CJh.  D.  272. 

R.  M,  Bray,  for  the  respondent,  cited  Travis  v. 
Uttley,  42  W.  E.  461,  [1894]  1  Q.  B.  233. 

Wbight,  J. — It  is  unfortunate  that  the  Metropolis 
Management  Acts  are  not  more  complete  than  they 
are,  but  I  think  that  in  this  case  the  local  authority 
are  without  a  remedy.  If  it  had  been  known  at  the 
time  what  (Hatfield  was  doing,  the  local  authority 
could  have  proceeded  against  him  under  section  73  of 
the  Act  of  1855.  If  they  can  find  him  now,  and  he 
has  got  any  means,  and  the  Statute  of  Limitations 
has  not  baired  their  right,  they  can  make  the  drain 
as  originally  ordered  and  recover  the  expenses  from 
him,  as  they  could  compel  (Hatfield  to  do  it  himself, 
under  section  83,  he  not  having  made  a  drain  such  as 
the  local  authority  ordered.  The  case  of  Bateman  v. 
Poplar  District  Board  is  abundant  authority  for 
saying  that  where  a  board  or  vestry  has  sanctioned  a 
thing  to  be  done  in  a  particular  way  that  is  the  same 
as  ordering  it  to  be  done  in  that  way,  and  if  pro- 
ceedings are  taken  under  section  73  or  section  83,  it 
would  not  be  in  a  man's  mouth  to  say  that  the  drain 
had  become  a  sewer,  and  that,  therefore,  he  could  not 
be  ordered  to  make  it  into  a  drain. 

The  application  in  this  case  is,  however,  not  under 
these  sections,  but  is  under  the  section  of  the  Public 
Health  Act,  1891,  which  applies  only  where  the  thing 
is  actually  a  drain  and  not  actually  a  sewer.  Here 
the  thing  is  actually  a  sewer  within  the  definition  in 
section  250  of  the  Act  of  1855.  I  cannot  see  the  least 
ground  in  law  for  the  contention  which  Mr.  Channell 
put  forward  tliat  there  was  something  in  the  nature 
of  an  estoppel  to  prevent  the  present  owner  or 
occupier  from  setting  up  that  this  is  a  sewer.  It  is 
not  contended  that  he  was  in  any  way  privy  to  any 
representation  made  by  his  predecessor  as  to  the  con- 
struction of  the  sewer,  even  if  there  had  been  any 
such  representation.    I  do  not  think  there  was. 

There  was  simply  a  failure,  intentional  or  otherwise, 
by  his  predecessor  in  title  to  construct  a  drain  in  the 
way  authorized.  I  see  nothing  in  the  nature  of  an 
estoppel,  and  I  think  that  the  magistrate  was  right 
in  the  conclusion  at  which  he  arrived. 

Kennedy,  J.— I  agree. 

Appeal  dismissed. 

The  appellant  appealed  to  the  Court  of  Appeal. 


so 
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July  29. — Ckannell,  Q.C,  and  i?.  Cunningham  Olen, 
for  the  appellai)^ 
E.  Bray,  for  the  respondent. 

Lord  EsHER,  M.B. — The  magistrate  and  the 
Divisional  Court  have  both  held  that  this  is  a  sewer, 
that  there  is  nothing  to  prevent  the  respondent  from 
saying  so,  and  that  the  district  board  must  repair  it. 
When  the  houses  were  built  the  building  owner  pre- 
pared a  scheme  of  drainage,  and  sent  the  plan  to  the 
board,  and  they  passed  a  resolution  sanctioning  it, 
subject  to  the  drainage  works  being  executed  to  the 
satisfaction  of  their  surveyor.  The  plan  showed  that 
each  pair  of  houses  should  have  a  combined  drain. 
Instead  of  following  the  plan  the  building  owner 
made  a  drain  which  drained  the  sewage  of  four 
houses.  The  surveyor,  therefore,  did  not  see  that  the 
drain  was  carried  out  according  to  the  plan.  The 
building  owner,  in  so  doing,  made  a  sewer  in  fact. 
When  the  respondent  examined  the  drain  he  found 
that  it  drained  four  houses.  What,  then,  is  his 
position  as  regards  the  Act  of  Parliament  F  He  says 
that  it  is  a  sewer  within  the  meaning  of  the  Act,  and 
that  the  district  board  is  bound  to  repair  it.  He  has 
not  done  anything  wrong.  He  is  not  estopped  from 
showing  the  true  facts.  Under  the  circumstances  of 
this  case — ^namely,  that  there  was  an  order  of  the 
local  board,  that  the  surveyor  did  not  see  the  work 
carried  out  as  directed,  and  that  the  house  is  in  the 
possession  of  a  person  who  is  not  responsible  for  what 
was  done — the  respondent  is  not  liaole  to  repair  this 
sewer. 

We  have  not  to  decide  what  would  happen  if  a 
stranger  had  come  in  and  made  a  connection  with  the 
drain.    The  appeal  must,  therefore,  be  dismissed. 

Kat,  L.J. — ^I  am  of  the  same  opinion.  The  ques- 
tion is.  Is  this  particular  conduit,  to  use  a  neutral 
word,  a  drain  or  a  sewer  ?  If  it  is  a  sewer  it  is  vested 
in  the  district  board,  and  they  must  keep  it  in  order ; 
if  it  is  a  drain  the  householder  must  keep  it  in  order. 
By  section  250  of  the  Metropolis  Management  Act, 
1855,  a  drain  means  a  drain  which  is  used  for  the 
drainage  of  one  building  only,  or  a  drain  for  draining 
more  than  one  house  by  a  combined  operation  under 
the  order  of  a  vestry  or  district  board.  Is  this  a 
drain  draining  one  building  only?  or,  if  it 
drains  more  than  one,  does  it  do  so  by  a  com- 
bined operation  under  an  order  of  the  local  authority  ? 
It  is  admitted  that  it  is  neither  the  one  nor  the 
other.  There  was  a  positive  order  of  the  district 
board,  founded  upon  a  notice  and  plan  signed  by  the 
builder,  that  not  more  than  two  houses  should  be 
allowed  to  use  one  drain.  This  plan  was  sanctioned 
by  the  board.  It  was  an  order  of  the  board 
authorizing  two  houses  only  to  use  one  drain.  The 
drain,  as  a  matter  of  fact,  drains  four  houses,  and  as 
this  was  not  done  imder  the  order  of  the  board,  it  is 
not  a  drain,  but  a  sewer,  within  the  meaning  of  the 
Act,  and  is  vested  in  the  board  who  must  repair  it 
That  is  sufficient  to  decide  this  case. 

It  is  said  that  the  houses  were  so  drained  without 
the  knowledge  of  the  board,  and  that  the  board 
ought  to  be  allowed  to  say  that  it  is  not  a  sewer.  I 
cannot  see  the  reasoning.  The  question  is,  rebus  sic 
stantihue.  Is  this  a  drain  or  a  sewer  P  The  surveyor 
neglected  the  duty  cast  upon  him  by  the  order  of  the 
board.  It  may  be  that  the  board  may  have  a  remedy 
against  some  other  person. 

I  do  not  think  it  necessary  to  discuss  the  case  of  a 
stranger  forming  a  connection  with  a  drain  and  making 
it  into  a  sewer.  It  is  not  this  case.  The  board  cannot  say 
that  this  dndn  has  become  a  sewer  by  the  respondent's 
default.  The  respondent  was  the  purchaser,  and  had 
no  notice  of  the  improper  drainage  of  these  houses, 
and  there  is  not  the  slightest  ground  for  suggesting 


that  he  is  estopped  from  showing  the  true  facts  of  the 
case. 

A.  L.  Smith,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  IF.  W*  Young  &  Son. 

Solicitors  for  the  respondent,  Qriffenhoofe  d:  Brew^ 
ster. 


App.  Bankruptcy.  ) 

(Lord  Esher,  M.B.,  and  Kay  [  July  5,  1895. 

and  A.  L.  Smith,  L.JJ.)       } 

In  re  SAUNDERS. 
Ex  parte  Saunders,  (a.) 

Bankruptcy — Jurisdiction — Pension  of  native  officer  of 
Indian  Army — Order  of  court  to  set  aside  part  of 
pension — Discretion  of  the  court — Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  53,  subsection  2— 
Indian  Pensions  Act,  1871  {Indian  Act  No.  XX III.), 
ss.  11,  12. 

Under  section  53,  sub-section  2,  of  the  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  the  court  has  jurisdic- 
tion to  order  payment  to  the  trustee  in  bankruptcy  of  a 
pension  which,  by  the  Pensions  Act,  1871  {Indian  Act 
No.  XXIII),  ss.  11  and  12,  is  declared  to  be  inalien- 
able. The  discretion  of  the  court  to  make  such  an  order 
is  absolute,  and  there  is  no  rule  or  canon  of  law  that  can 
in  the  least  fetter  the  exercise  of  such  discretion. 

Dicta  of  Yaughan  Williams  and  Kennedy,  JJ., 
[1895]  2  Q.  B.,  pp.  120,  122,  that  the  court  ought  not  to 
exercise  its  discretion  by  making  an  order  under  section 
53  with  regard  to  an  Indian  pension,  overruled. 

This  was  an  appeal  by  the  official  receiver  from  the 
decision  of  Yaughan  Williams  and  Kennedy,  JJ.  in 
the  Divisional  Court  on  the  23rd  of  May,  1895. 

The  bankrupt,  who  was  a  retired  major-general  of 
the  Indian  Army,  was  in  receipt  of  a  pension 
amounting,  after  deductions,  to  £330  per  annum. 

This  pension  had  been  granted  to  him  under  the 
Indian  Pensions  Act,  1871  (Indian  Act  No.  XXIII.), 
in  respect  of  military  service  in  India. 

The  county  court  judge  sitting  at  Wandsworth  made 
an  order  under  the  Bankruptcy  Act,  1883  (46  &  47 
Yict.  c.  52),  that  the  bankrupt  should  pay^to  the  trus- 
tee in  bankruptcy  the  sum  of  £50  per  annum  out  of 
this  pension.  By  section  53,  sub-section  2  of  that 
Act,  it  is  provided  that  **  Where  a  bankrupt  is  .  •  . 
entitled  to  any  half-pay  or  pension,  or  to  any  com- 
pensation granted  by  the  Treasury,  tiie  court,  on  the 
application  of  the  trustee,  shall  from  time  to  time 
make  such  order  as  it  thinks  just  for  the  payment  of 
the  .  .  .  half -pay,  pension,  or  compensation  or 
of  any  part  thereof,  to  the  trustee,  to  be  applied  by 
him  in  such  manner  as  the  court  may  direct.'* 

From  this  order  the  bankrupt  appealed  to  the 
Divisional  Court,  who  reversed  the  decision  of  the 
county  court  judge  and  allowed  the  appeal,  being  of 
opinion  that  there  was  jurisdiction  to  make  the 
order,  but  that  as  its  effect  would  be  to  defeat  the 
object  of  the  Indian  Legislature,  the  order  had  been 
wrongly  made  and  must  be  set  aside,  Yaughan  Wil- 
liams, J.,  expressing  his  opinion  that  ''the  courts 
ought  not,  with  regard  to  an  Indian  pension,  to  make 
any  order  under  section  53,  although  undoubtedly 
there  is  jurisdiction  to  make  an  oraer,"  and  Ken- 
nedy, J.,  remarking  that  *'  the  discretion  should 
not  be  exercised  by  making  an  order  under  that 
section  "  :  see  [1895]  2  Q.  B.,  pp.  120  and  122. 

(a.)  Reported  by  T.  Mathew,  Esq.,  Barrister-at- 
Law. 
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From  this  decision  the  official  receiver  now  ap- 
pealed. 

Section  11  of  the  Pensions  Act,  1871,  provides  as 
follows:— ** No  pension  granted  or  continued  by 
Government  ...  on  account  of  past  services 
.  '  .  and  no  money  due,  or  to  become  due,  on 
aocoimt  of  any  such  pension,  shall  be  liable  to  seizure, 
attadmient,  or  sequestration,  by  process  of  any  court 
in  Bridsh  India,  at  the  instance  of  a  creditor,  for  any 
demand  against  the  pensioner,  or  in  satisfaction  of  a 
decree  or  order  of  any  such  court.*' 

By  section  12  it  is  provided  that  *'  All  assignments, 
agreements,  orders,  sales,  and  securities  of  every 
bod,  made  by  the  person  entitled  to  any  pension 
.  .  .  mentioned  in  section  11,  in  respect  of  any 
money  not  payable  at  or  before  the  making  thereof, 
on  account  of  any  such  pension  ...  or  for 
giving  or  assigning  any  future  interest  therein,  are 
Holland  void." 

Section  266  of  the  Indian  Code  of  Civil  Procedure, 
which  deals  with  attachment  of  property,  in  its  first 
proviso  provides  that  '*  stipends  and  gratuities 
allowed  to  military  and  civil  pensioners  of  Govern- 
ment, and  political  pensions  *'  shall  not  be  liable  to 
attachment  or  sale. 

Section  351  gives  power  to  make  orders  declaring 
persons  to  be  insolvent,  and  appointing  receivers  of 
their  property. 

Section  354  provides  that  **  every  order  under  sec- 
tioQ  351  ...  shall  operate  to  vest  in  the  receiver 
all  the  insolvent's  property  except  the  particulars 
specified  in  the  first  proviso  to  section  266." 

Carrington,  for  the  appellant. 

Muir  McKenzie ,  for  the  respondent. 

Lord  Ebher,  M.B. — I  think  it  is  perfectly  clear 
that  the  Court  of  Bankruptcy  has,  under  the  circum- 
•tances  that  exist  in  this  case,  ample  jurisdiction  to 
make  an  order  under  section  53,  sub-section  2,  of  the 
Bankruptcy  Act,  1883,  and  no  rule  or  canon  of  law 
can  be  laid  down  so  as  to  fetter  in  the  least  degree 
the  exercise  of  the  discretion  of  the  court.  In  this 
case  the  learned  county  court  judge  has  exercised  his 
diacretion  by  making  the  order  to  set  aside  part  of 
this  pension,  but  on  the  case  going  to  the  Divisional 
Coort  the  judges  exercised  their  discretion  by 
reverstDg  that  order,  and  they  were  perfectly  justified 
in  to  doing.  Now  ike  case  comes  to  us  and  we  are 
asked  to  overrule  the  exercise  of  discretion  by  the 
Divisional  Court.  Let  us  see  what  the  circumstances 
of  this  case  are. 

This  Indian  officer  bad,  after  long  service,  become 
entitled  to  a  pension,  but,  as  we  understand,  he  could 
in  case  of  emergency  be  called  upon  to  serve  again. 
It  is  said  he  has  no  means  of  his  own  besides  the 
poisioD,  and  that  he  had  a  wife  and  daughters,  the 
vife  owning  the  house  and  being  in  possession  of  an 
income  that  consists  of  the  interest  on  a  sum  of  £500. 
Practically,  therefore,  this  officer  has  nothing  beyond 
his  pension.  Now  the  intention  of  the  Indian  Legis- 
lature in  the  Pensions  Act  was  that  no  part  of 
officers'  pensions  should  go  to  debtors  or  that  the 
enjoyment  of  their  pensions  should  be  interfered 
with ;  but  at  the  same  time  the  Court  of  Bankruptcy 
has  power  to  interfere  with  it :  here,  by  virtue  of 
•ection  53  of  the  Bankruptcy  Act  of  1883,  and  in 
India  by  section  27  of  11  &  12  Vict.  c.  21. 

In  the  present  case  the  Divisional  Court  has  exer- 
cised its  mscretion  by  declining  to  order  part  of  this 
officer's  pension  to  be  set  aside  for  the  benefit  of  his 
creditors,  and  under  the  circumstances  I  entirely 
igree  with  them  in  that  exercise  of  discretion.  Where 
the  onlv  means  of  a  man  for  the  subsidence  of  him- 
lelf  and  his  family  is  his  pension  I  should  not,  in  the 


exercise  of  my  discretion,  order  part  of  that  pension 
to  be  set  aside  for  his  creditors.  But  if  other  circum- 
stances existed,  as,  for  instance,  if  the  wife  had  such 
an  income  that  the  husband  was  able  to  devote  the 
whole  of  his  pension  to  his  own  personal  expenses, 
then  I  should  exercise  my  discretion  by  ordering  part 
to  be  set  aside.  But  I  lay  down  no  rule  of  law  that 
will  in  any  way  fetter  the  court  in  the  exercise  of  its 
discretion ;  yet  if  in  any  case  in  which  similar  circum- 
stances existed  to  those  which  exist  here,  the  court 
ordered  part  of  the  pension  to  be  set  aside,  I  should 
not  myself  agree  with  such  exercise  of  discretion. 

In  the  judgment  of  the  Divisional  Court  there  is 
an  expression  of  opinioo  made  use  of  by  Vaughan 
Williams,  J.,  that  I  cannot  agree  with,  and  which,  I 
think,  goes  much  too  far.  He  says,  **  The  court 
ought  not,  with  regard  to  an  Indian  pension,  to 
m^e  any  order  under  section  53,  although  un- 
doubtedly there  is  jurisdiction  to  make  an  order," 
thus  laying  down,  as  it  were,  the  rule  that  no  matter 
what  the  circumstances  of  the  case  may  be  yet  the 
court  ought  not  to  exercise  its  discretion  in  the  case 
of  an  officer  enjoying  an  Indian  pension,  by  making 
an  order  under  section  53.  Kennedy,  J.,  also  at  the 
end  of  his  judgment  expresses  a  similar  opinion  when 
he  says,  **  the  discretion  should  not  be  exercised  by 
making  an  order  under  that  section." 

I  think  these  passages  go  much  to  far.  T  agree, 
however,  with  the  exercise  of  discretion  by  t^e 
Divisional  Court,  therefore  this  appeal  must  be  set 
aside  with  costs. 

Kat,  L.J. — The  words  of  section  53  of  the  Bank- 
ruptcy Act  of  1883  are  obviously  lar^e,  and  give  the 
court  large  discretionary  power.  Where  there  is  a 
discretion  given  to  a  court  by  statute  I  most  em- 
phatically say  that  no  court  ought  to  attempt  to  lay 
down  a  rule  fettering  in  any  way  the  exercise  of  that 
discretion  by  any  other  court  imder  other  circum- 
stances. There  can  hardly  be  two  oases  of  this  kind 
so  exactiy  alike  as  to  enable  any  rule  to  be  laid 
down. 

I  object  most  strenuously  to  any  courts  attempting 
to  fetter  the  exercise  of  our  discretion  under  this 
section.  We  have  got  to  look  at  all  the  facts  and 
circumstances  of  this  particular  case,  and  having  done 
so,  I  think  that  the  decision  of  the  Divisional  Court 
was  a  better  exercise  of  discretion  under  section  53 
than  that  exercised  by  the  county  court,  and,  there- 
fore, on  that  ground  I  think  this  appeal  must  be 
dismissed. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion.  I 
am  satisfied  that  the  judges  in  the  Divisional  Court 
never  meant  to  say  that,  the  court  has  no  discretion 
to  interfere  under  section  53  with  an  Indian  pension. 
I  think,  however,  that  the  courts  should  be  loth  to 
interfere  with  the  enjoyment  of  an  Indian  pension 
under  the  circumstances  that  exist  in  this  case. 

Appeal  dismissed  with  costs. 

Solicitors .  for  the  appellant,  Ashurst,  Morris, 
Crisp,  &  Co, 

Solicitors  for  the  respondent,  O,  Twyman. 
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July  5, 1895. 


Chan.  Div. 
Chitty,  J 

In  re  BANKS  and  James's  Tbade-Mabk,  No. 
52,762.  (a.) 

Trade-mark  —  Registration  —  **  Fancy  word  not  in 
common  use  "  —  **  Shakspeare  "  cigars  —  Patents, 
Designs,  and  Trade- Marks  Act,  1883  (46  t&  47  Vict. 
c.  57,  s,  64,  sub-section  1  (c). 

The  word  **  Shakspeare  "  cm  applied  to  cigars  is  not  a 
fancy  word  not  in  common  use  within  the  meaning  of 
section  64,  sub-section  1  (o),  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883. 

Motion. 

Thia  was  a  motion  by  Messrs.  Anstie,  tobacco 
manufacturers,  of  Devizes,  for  the  rectification  of  the 
register  of  trade-marks  by  removing  therefrom  the 
above  mark,  which  consisted  of  the  word  **Shaks- 
pere,"  to  be  used  for  cigars. 

The  mark  was  registered  in  1886  under  the 
Patents,  Designs,  and  'firade-Marks  Act,  1883. 

It  appeared  that  the  applicants  had  since  1888  sold 
cigarettes  of  their  own  manufacture  bearing  their 
name  and  also  the  word  **  Shakespeare,"  and 
Messrs.  Banks  &  James,  the  owners  of  the  regis- 
tered mark  (who  were  tobacco  manufacturers  at 
Coventry)  had  commenced  proceedings  Itgainst 
Messrs.  Anstie  for  the  infringement  of  their  mark 
(52,762),  and  also  of  another  mark  (170,264),  regis- 
tered in  1893,  and  consisting  of  '*  Shakspere"  and  a 
device.    These  proceedings  were  still  pending. 

Levett,  Q.C,  and  Sebastian,  for  the  applicants. 
— Shakspeare  is  a  family  name  in  common  use  now, 
and  not  a  fancy  word  at  all. 

FarweU,  Q.C,  and  J,  Cutler,  for  the  respondents. — 
Shakspeare  suggests  the  great  dramatist  to  the  ordi- 
nary mind,  and,  as  applied  to  cigars,  is  a  fancy  word 
not  in  common  use  within  section  64:  In  re  Van 
Duzer's  Trade-mark,  35  W.  E.  294,  34  Ch.  D.  623.  If 
the  fancy  word  must  have  been  an  invented  word, 
where  was  the  need  of  the  amending  Act  of  1888  P 

They  also  referred  to  In  re  Densham^s  Trade-mark 
{Mazawattee),  43  W.  B.  515,  [1895]  2  Ch.  176. 

IngU  Joyce,  for  the  Comptroller. 

Chitty,  J. — ^The  argument  in  favour  of  the  respon- 
dent rests  on  the  meaning  of  the  words  *'  fancy  word 
.  .  •  not  in  common  use,"  in  section  64,  sub- 
section 1  (c)  of  the  Act  of  1883.  The  section  has  been 
the  subject  of  much  litigation,  and  the  Legislature 
has  very  properly,  if  I  may  say  so,  repefSed  that 
enactment  and  expressed  itsdf  differently  in  the  sub- 
sequent Act  of  1888. 

Now  is  Shakspeare  a  fancy  word,  whether  in 
Gonmion  use  or  not  P  There  can  only  be  one  answer 
in  my  opinion.  The  word  Shakspeare  is  weU-known 
in  the  English  langrusge  and  in  common  use. 

It  is  said  that  it  is  a  fancy  word  because  it  is 
fancifully  applied.  The  Court  of  Appeal  in  In  re  Van 
Duzer^s  Trade-Mark  did  not  accept  that  proposition  as 
containing  the  explanation  of  the  intention  of  the 
Legislature  in  the  enactment  of  1883.  It  comes  to 
this  that  every  word  with  no  meaning  with  reference 
to  the  article  to  which  it  is  applied  is  to  be  considered 
a  fancy  word.  That  is  not  to  be  deduced  from  the 
judgment  of  the  Court  of  Appeal  in  Van  Duzer's  case. 

Shakspeare,  spelt  in  this  and  other  ways,  is  now  a 

(a.)  Beported  by  J.  F.  Waley,  Esq.,  Barrister- 
at-Law. 


common  family  name  in  this  country.  But  it  is  said 
that  the  name  as  used  by  the  respondents  is  the  name 
of  the  great  dramatist  who  overshadows  all  other 
Englishmen  bearing  the  name.  As  to  the  rhetorical 
part  of  that  proposition  I  do  not  feel  called  upon  to 
express  any  oissent  from  it,  but  it  appears  to  me  that 
a  person  cannot  take  the  name  of  a  living  person  and 
call  it  a  fancy  word  not  in  common  use,  because  it  was 
the  name  of  a  very  great  man  many  years  ago.  Thus 
<*  Miltonic "  or  some  such  name  applied  to  collars 
would  not  be  good  as  a  mark  imder  section  64.  Nor 
could  anyone  under  that  section  take  the  name  of  any 
celebrated  Englishman  living  at  the  present  time  and 
register  it  as  used  for  the  first  time  in  reference  to 
some  article. 

I  hold  by  the  Act  and  decide  in  conformity  with 
the  cases  on  the  subject  that  Shakspeare  is  not  a 
*'  fancy  word  not  in  common  use  "  within  the  mean- 
ing of  section  64.  I  therefore  make  the  order  asked 
for  to  expunge  the  mark  from  the  register. 

Solicitors  for  the  applicants,  Busk  &  MeUor,  for 
Lush,  Devizes. 

Solicitor  for  the  respondent,  J.  S,  Salaman. 

Solicitor  for  the  Comptroller,  Solicitor  to  tlie  Board 
of  Trade, 


^^U.!"?-}  Aug.  6.  7.  1895. 

Chillingworth  v.  Chahbebs.  (a.) 
Trustee — Breach  of  trust — Trustee  a  beneficiary. 

If  one  of  two  trustees  who  have  been  guiUy  of  a  breach 
of  trust  is  also  a  beneficiary,  he  is  liable  to  make  good 
out  of  his  share  the  whole  of  the  loss  that  has  accrued 
to  the  trust  fund,  and  can  claim  no  contribution  from  his 
co-trustee,  when  the  breach  of  trust  was  committed  for 
his  benefit. 

Summons  by  the  plaintiff  to  vary  the  chief  clerk's 
certificate. 

The  plaintiff,  Chillingworth,  was  one  of  the  trustees 
and  executors  of  the  mil  of  John  Wilson,  deceased, 
and  as  administrator  of  his  wife  had  become  entitled 
to  a  beneficial  interest  in  one-fifth  of  the  estate.  The 
defendant  Chambers  was  the  other  trustee  of  the 
wiU. 

A  sum  of  £8,650  out  of  the  trust  funds  had  been 
advanced  to  one  mortgagor  upon  eight  mortgages. 
When  the  property  was  realized  oSy  £7,070  was 
obtained,  so  that  a  loss  of  £1,580  was  incurred,  and 
the  trustees  were  ordered  to  pay  this  sum  into  court. 
By  an  order  of  the  27th  of  April,  1893,  an  inquiry 
was  directed,  *'  How,  and  in  what  proportions  between 
the  plaintiff  and  the  defendant  the  sum  of  £1,580 
is  to  oe  ultimately  borne  and  paid." 

Of  the  loss,  £570  was  incurred  on  advances  made 
during  the  lifetime  of  the  plaintiff's  wife,  and  £1,010 
on  advances  made  since  her  death. 

The  chief  clerk's  certificate  dated  the  23rd  of  April, 
1893,  found  that  the  whole  of  the  £1,580  should  be 
borne  and  paid  by  the  plaintiff,  and  this  summons 
sought  to  vary  the  certificate  by  declaring  that  the 
loss  should  be  borne  and  paid  by  the  plaintiff  and 
defendant  in  equal  moieties,  or  in  the  alternative  that 
the  plaintiff  was  only  liable  to  pay  so  much  of  the 
£1,580  as  represented  advances  made  since  tiie  death 
of  his  wife. 

Vernon  Smith,  Q,C,,  and  Hall,  for  the  plaintiff. — 
The  plaintiff  is  entitied  to  contribution.    The  mort- 

(a.)  Beported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 
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gagor  was  introdnoed  to  him  by  the  defendant,  and 
the  plaintiff  assented  to  the  defendant's  proposals, 
honestly  believing  the  security  to  be  sufficient.  The 
loss  should  be  borne  equally. 

Swin fen  Body,  Q.C,  and  Tehbutt,  for  the  defendant. 
—  A  beneficiary  participating  in  a  breach  of  trust 
cannot  call  upon  the  trustees  to  make  good  the  loss 
to  the  trust  fund.  They  cited  Haby  ▼.  JiidehcUgh,  3 
W.  B.  344,  7  De  G.  M.  &  G.  104 ;  Prime  ▼.  Savdl 
W.  K.  [1867]  227;  Bahin  v.  Hughes,  34  W.  B.  311, 
31  Oi.  D.  390;  and  Evans  v.  Beny<m,  37  Ch.  D.  329, 
36  W.  B.  Dig.  208. 

Vernon  Smith  replied. 

NOBTH,  J. — ^I  think  that  the  chief  clerk's  certifi- 
cate is  right.  The  plaintiff  and  defendant  were  joint 
trustees,  and  a  loss  of  £1,580  was  incurred.  The 
plaintiff  18  a  beneficiary  to  the  extent  of  one-fifth  of 
the  trust  fond,  and  there  ought  to  have  been  £1,730 
for  him  and  eaoh  of  the  four  other  beneficiaries. 
£6,920  ought  to  have  been  paid  to  the  other  bene- 
ficiaries; and  the  plaintiff  should  have  taken  the 
difiBsrence  between  £1,730  and  £1,580— viz.,  £150. 
Both  trustees  are  liable  to  make  good  the  loss. 
The  finding  of  the  chief  derk  is  that  the  whole 
is  to  be  borne  by  the  plaintiff.  As  I  have  stated 
four-fifths  of  the  original  fund  ought  to  have  been 
paid  to  the  other  beneficiaries,  and  the  residue 
of  the  existing  fund  paid  to  the  plaintiff.  He  was 
only  a  trustee  and  not  a  beneficiary  when  the  first 
four  mortgages  were  made,  but  Evans  v.  Benyon 
ihows  that  this  does  not  affect  the  question.  At  the 
time  the  money  is  distributed  he  is  entitled  to  a 
ghare,  and  he  can  take  nothing  untQ  the  breach  of 
tmst  is  made  good.  Mr.  Smim  suggests  that  he  is 
entitled  to  an  indemnity,  but  the  breach  of  trust  was 
committed  for  his  benefit  and  he  is  bound  to  indem- 
nify the  other  trustee.  It  follows  that  the  summons 
must  be  dismissed. 

Solicitor  for  the  plaintiff,  Brown,  Sons,  &  Vardy, 

Solicitors  for  the  defendant,  Bramdll,  White,  & 
Saunders. 


(irourt  Of  appeal. 


From  a  B.  Div.  ) 

[i,L.JJ.)] 


(Kay  and  A.  L.  Smith,  L.JJ.)  j  ^"^^  ^^'  ^®^^' 

HOWABTH  V,  SUTGLIFFE.  (a.) 

County  court — Costs — Action  of  tort — Recovery  of  less 
than  £10 — Action  which  could  have  been  brought  in 
county  court — Title  to  hereditament — Easement — Dis- 
puU  as  to  tiiU^County  Courts  Act,  1888  (51  &  52 
Vict.  c.  43),  ss.  56,  60,  116. 

The  plaintiff,  being  the  owner  in  fee  of  land  of  a 
greater  annual  otUue  than  £50,  claimed  a  right  by  way 
of  easement  to  a  flow  of  water  through  a  pipe  lying  in 
the  defendant's  land,  and  brought  an  action  in  the  High 
Court  for  an  interference  with  that  right.  The  defen^ 
dant  denied  the  plaintiff's  title,  hut  paid  £2  into  court, 
which  the  plaintiff  took  out  in  satisfaction  of  his  cause 
ofaetioTu 

Held,  that,  as  the  plaintiff  could  not  have  succeeded 
without  proving  his  title  to  the  easement,  the  action  could 
not  have  been  brought  in  the  county  court,  and,  there^ 
fore,  the  plaintiff  wae  entitled  to  his  costs  of  the  action. 

Appeal  from  an  order  of  Pollock,  B.,  at  chambers. 

(c.)  B^korted  by  F.  G.  Buckeb,  Esq.,  Barrister- 
at-Law. 


The  statement  of  claim  alleged  that  the  plaintiff 
was  the  owner  in  fee  of  a  mill  and  a  public-house  in 
the  occupation  of  his  tenant,  and  also  a  main-pipe 
nmning  through  the  land  of  the  defendant,  and  was 
entitled  by  way  of  easement  to  the  fiow  and  exclusive 
use  of  a  stream  of  water  conveyed  along  the  said 
main-pipe  to  the  plaintiff's  premises ;  that  the  defend- 
ant wrongfully  tapped  the  said  main-pipe  and  diverted 
water  conveyed  along  it  and  used  the  same,  whereby 
the  plaintiff  sustained  damage,  and  his  reversionary 
interest  was  injured;  and  he  claimed  damages  and 
an  injunction. 

The  defendant  in  his  statement  of  defence  did  not 
admit  the  plaintiff's  title,  and  pleaded  leave  and 
licence  from  the  occupier  of  the  premises;  and 
further,  while  denying  liabUity,  he  brought  into  court 
the  sum.  of  forty  slullings,  and  said  that  sum  was 
sufficient  to  satisfy  the  plaintiff's  claim. 

The  plaintiff  took  the  forty  shillings  out  of  court, 
and  applied  to  have  his  costs  of  uie  action  taxed. 
The  master  refused  to  tax  them  on  the  ground  that 
the  plaintiff,  having  recovered  less  than  £10  in  an 
acHon  of  tort,  which  might  have  been  commenced  in 
the  county  court,  was  deprived  of  costs  by  section  IIQ 
of  the  County  Courts  Act,  1888. 

Section  60  of  the  County  Courts  Act,  1888,  enacts 
that  a  county  court  '*  shall  have  jurisdiction  to  try 
any  action  in  which  the  title  to  any  corporeal  or 
incorporeal  hereditaments  shall  come  in  question, 
whether  neither  the  value  of  the  lands,  tenements,  or 
hereditaments  in  dispute,  nor  the  rent  payable  in 
respect  thereof,  shall  exceed  the  sum  of  £50  by 
the  year,  or  in  case  of  an  easement  or  licence,  where 
neither  the  value  nor  reserved  rent  of  the  lands,  tene- 
ments, or  hereditaments  in  respect  of  which  the 
easement  or  licence  is  claimed,  or  on,  through,  over, 
or  under  which  such  easement  or  licence  is  claimed, 
shall  exceed  the  sum  of  £50  by  the  year.'* 

It  was  admitted  that  the  annual  value  of  the 
hereditaments  in  respect  of  which  the  plaintiff  claimed 
his  easement  was  over  £50. 

Pollock,  B.,  affirmed  the  decision  of  the  master. 

The  plaintiff  appealed. 

Scott  Fox,  for  the  plaintiff. 

C.  A.  Russell,  for  the  defendant. 

Cur.  adv.  vult. 

July,  19, 1895.— Kay,  L.J.,  read  the  following  judg- 
ment :— The  master  in  this  case  declined  to  tax  the 
plaintiff's  costs  of  the  action,  on  the  ground  that  the 
action  was  for  a  tort  and  that  the  phuntiff  only  re- 
covered £2  damages.  Pollock,  B.,  agreed  with  the 
master,  but  gave  leave  to  appeal.  If  the  action  was 
improperly  brought  in  the  High  Court,  the  decision 
was  right.  It  was  an  action  by  one  who  claimed  to 
be  owner  in  fee  simple  of  a  mill  and  public-house 
situate  at  Todmorden,  in  the  county  of  York,  and 
also  claimed  to  be  owner  of  a  pipe  passing  through 
the  defendant's  land,  and  to  the  flow  of  water 
through  it  exclusively.  The  alleged  tort  was  that  the 
defendant  had  diverted  the  water  from  this  pipe  in 
his  own  land.  It  was  argued  that  this  is  not  like  an 
ordinary  action  of  trespass  in  which  occupation  of  the 
tenement  is  all  that  need  be  proved,  ttie  title  not 
coming  at  all  in  question.  The  plaintiff  was  not  in 
occupation.  His  tenant  was,  and  the  plaintiff  sued 
for  injury  to  his  reversion.  Unless  the  defendant 
admitted  it,  the  plaintiff,  it  was  argued,  would  be 
obliged  to  prove  his  title  to  the  pipe  and  flow  of  water 
through  the  defendant's  land,  in  fact,  the  defendant, 
by  his  pleading,  refused  to  admit  this,  but  he  said 
that  he  had  diverted  the  fiow  of  water  with  the  con- 
sent of  the  occupier  of  the  public-house,  and  that 
such  diversion  has  since  been  discontinued  during  the 
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lease  under  which  such  occupier  holds,  and  he  never 
intended;  to  renew  it,  and  the  defendant,  denying 
liability,  paid  into  court  fort^  shillings.  The 
plaintiff  was  satisfied  with  this.  He  took  the 
forty  shillings  out  of  court,  and  applied  to  have  his 
costs  of  the  action  taxed. 

Beferenoe  is  made  to    sections   56,   60,   and  116 
of    the    County  Courts  Act,  1888,  and   to  various 
cases  which   I    will    proceed   to    consider,  premis- 
ing only  that  it  seems  to  me  important  to  put, 
if  possible,   such  a  construction  upon  the    Act   as 
win  enable  a  plaintiff  to  judge,  when  he  brings  his 
action,  whether  he  should  bring  it  in  the  High  Court  or 
in  the  County  Court.  Section  56  of  tiie  County  Courts 
Act,  1888,  provides  that  actions  for  a  debt,  demand, 
or  damages  less  than  £50  may  be  commenced  in  a 
county  court,  provided,  among&rt  other  things,  the  title 
to  any  corporeal  or  incor})oreS  hereditament  shall  not 
be  in  question ;  unless,  by  section  60,  the  annual  value 
of  such  hereditament  shall  not  be  more  than  £50  a 
^ear,  or,  in  the  case  of  an  easement,  the  hereditament 
m  respect  of  which,  or  over  which,  the  easement  is 
claimed  shall  not  exceed  that  annual  sum.    Then 
■ection    116  provides  that  if,  in  an  action  of  tort 
brought  in  the  High  Court  which  could  have  been 
commenced  in  the  county  court,  the  plaintiff  recovers 
less  than  £10,  he  is  not  to  have  any  costs  unless, 
amongst  other  things,  the  High  Court  allows  costs. 
In  Sewell  v.  Jonea  (19  L.  J.,  Q.  B.  372),  the  action 
was  to  recover  damap;es  for  trespass.    A  motion  was 
made  for  a   prohibition  by  the  defendant  on  the 
groimd  that  the  land  on  which  the  alleged  trespass 
was  committed  belonged  to  him,  and  l£e  rule  for 
a  prohibition  was  made   absolute.      In  Latham  v. 
Spedding,  17  Q.  B.,  440,  it  was  held  that,  in  an  action 
of  trespass,  a  plea  of  not  possessed  did  not  raise  a 
question  of  title.    In  Mountnoy  v.  Collier,  1  W.  E. 
179,   1   E.   &  B.    630,  a  tenant,  in  answer  to   an 
action    for    use    and  occupation,   sought  to  prove 
that,  before  the  time   referred    to,   his    landlord's 
title    had    expired,  and  it  was  held  that  this  did 
put   the    plaintiff's    title   in    question.      In    Emery 
V.    Bamett,   6  W.  R.  634,   4   C.   B.   N.   S.  423,   in 
an  action  for   rent,    the    defendant   had   left    the 
premises,  and  it  was  held  that  if  he  left  voluntarily 
no  question  of  title  was  raised,  but  otherwise  if  he 
was  ejected  hj  title  paramount.     In  Williams  v.  Jones, 
15  L.  T.  N.  8.  248,  the  defendant,  in  answer  to  an 
action  for  removing  stone  from  the  plaintiffs  land, 
set  up  an  Indosure  Act,  by  which  he  alleged  that  the 
stone  was  reserved  to  him.    This,  it  was  held,  raised 
a  question  of  title.     In  Hawkins  v.  Butter,  40  W.  E. 
238,   [1892]    1   a  B.   668,  it  was  held  that,  in  an 
ordinary  action  for  trespass,  where  possession  only  need 
be  proved  by  the  plaintiff,  his  title  does  not  come  in 
question;  and  it  was  further  decided  that  the  easement 
referred  to  in  section  60  of  the  County  Courts  Act, 
1888,  does  not  apply  to  a  public  right  of  way,  but 
only  to  an  easement  where  there  is  a  dominant  and 
servient  tenement,  and  the  value  of  either  does  not 
exceed  £50  a  year.    If  this  were  a  simple  action  of 
trespass,  in  which  the  plaintiff  need  only  allege  and 
prove  possession,  his  title  would  not  come  in  question, 
even  if  the  defendant  pleaded  that  the  plaintiff  was 
not  possessed.    In  such  an  action  the  title  would  only 
come  in  question  if  the  defendant  set  up  a  title  in 
himself  to  the  locus  in  quo.    The  plaintiff  here  sues  for 
injury  to  his  reversion,  and  the  defendant  sets  up  a 
right  to  take  the  water  by  agreement  with  a  former 
tenant  of   the    plaintiff.       That  rises    at  once    the 
question  whether  such  agreement  was  binding  on  the 
plaintiff;   in  other  words,  whether  by  such  an  agree- 
ment the  defendant  acquired  a  title  against  him,  and 
this  is  clearly  a  question  of  title  which,  if  the  plaintiff 
had  not  aooepted  the  forty  shillings,  must  have  been 


decided  at  the  trial.  I  think,  therefore,  that  on  these 
pleadings  the  plaintiff's  title  was  put  in  question,  and 
that  the  case  could  not  be  tried  in  a  county  court, 
and  that  the  plaintiff  is  therefore  entitled  to  the  costs 
of  the  action. 

A.  L.  Smith,  L.J.,  read  the  foUowing  judgment. 
The  question  is  whether  this  action,  which  has  been 
brought  in  the  High  Court,  could,  withm  the  mean- 
ing of  section  116  of  the  County  Courts  Act,  1888, 
have  been  commenced  in  a  county  court,  for,  if  it 
could,  it  being  an  action  of  tort  and  the  plaintiff 
having  recovered  only  forty  shillings,  he  is  not 
entitled  to  any  costs,  whereas  if  the  action  could  not 
have  been  oonunenoed  in  a  county  court  the  plaintiff 
is  entitled  to  costs  and  to  have  them  taxed  against 
the  defendant.  As  I  understand  the  Act  and  the 
cases  thereon,  the  law  as  to  whether  an  action  brought 
in  the  High  Court  could  have  been  commenced  in  a 
county  court  depends  upon  whether,  if  the  action 
were  brought  and  tried  in  the  county  court,  the  title 
to  a  corporeal  or  incorporeal  hereditament  exceeding 
in  value  £50  by  the  year  would  in  realitv  come  in 
question.  If  it  would,  then  the  action  could  not  have 
been  commenced  in  a  county  court  within  the  mean- 
ing of  the  section,  for  by  sections  56  and  60  the 
county  court  would  have  no  jurisdiction  to  try  it.  It 
is  agreed  that  in  this  case  the  value  of  the  heredita- 
ment exceeded  £50  by  the  year,  but  it  was  argued  for 
the  defendant  that  no  title  to  any  hereditament  in 
reality  came  in  question.  It  has  been  held,  and  in 
this  I  agree,  that  the  mere  assertion  by  the  plaintiff 
of  title  to  a  hereditament  of  over  £50  in  value  by  the 
year  is  not  sufficient  to  show  that  the  action  could 
not  have  been  commenced  in  the  county  court,  but  in 
order  to  show  that  the  plaintiff  could  not  sue  in  the 
county  court,  he  must  establish  the  fact  that  a 
question  of  title  did  really  and  bond  fide  come  in  issue, 
not  merely  that  the  defendant  has  so  pleaded  that  it 
possibly  might  do  so,  but  that  it  in  reality  must  do 
so,  Latham  v.  Spedding,  17  Q.  B.,  at  p.  444. 

Now  the  plaintiffs  case  is  that  at  the  time  of  the 
committing  by  the  defendant  of  the  wrongs  com- 
plained of,  the  pledntiff  was  owner  in  fee  of  a  mill  and 
of  a  pipe  connected  therewith  which  was  situate  under 
the  defendant's  land,  and  as  such  owner  was  entided 
to  the  exclusive  use  of  the  water  conveyed  by  that 
pipe  to  his  mill  for  the  use  of  his  tenants,  and  that  in 
the  years  1878  and  1882  the  defendant  secretly  and 
wrongfully  bored  into  the  pipe  and  tapped  the  water 
running  therein,  whereby  the  plaintiff's  title  to  the 
pipe  and  to  the  exclusive  use  of  the  water  running 
therein  has  been  interfered  with  and  his  reversion  in 
the  mill  has  been  injured.  All  these  allegations  are 
put  in  issue  bv  the  defendant,  and  iu  addition  he  sets 
up  a  leave  and  licence  by  the  plaintiffs  tenant  to  him 
to  do  what  is  complained  of,  and  he  also,  but  without 
admitting  liability,  pays  forty  shillings  into  court. 
The  question  is,  coiud  the  plaintiff  succeed  in  this 
action  by  mere  proof  that  he  was,  when  the  wrong- 
ful acts  were  committed,  in  possession  of  the  mill  by 
his  tenants  who  were  then  enjoying  the  use  of  the 
water  P  If  such  proof  would  suffice,  I  should  hold 
again,  as  I  did  in  Hawkins  v.  Butter,  that  title  to  a 
hereditament  did  not  come  into  question  within  the 
meaning  of  the  sections.  But  would  it  suffice? 
Suppose  the  plaintiff  went  to  trial  merely  proving 
that  he  was  in  possession  of  the  mill  by  his  tenants, 
who  weri)  enjoying  the  water,  how  would  that  prove 
that  the  pipe  under  the  defendant's  land  was  the 
plaintiffs  property,  and  that  the  defendant  was  in 
the  wrong  in  boring  into  the  pipe  which  was  upon 
his  own  land  P  It  would  prove  nothing  of  the  kind, 
and  in  my  judgment  if  the  plaintiff  proved  nothing 
more  than  posaeasiou  of  the  mill  he  ought  to  be  non- 
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mited.  It  should  be  observed  that  the  plaintiff  oould 
nerer  prove  that  he  or  his  tenants  were  in  possession 
of  the  pipe,  for  this  was  under  the  defendant's  land 
■nd  not  in  bis  possession  or  that  of  his  tenants.  As 
the  plaintiff  cannot  establish  his  case  by  proving 
a  mere  possessory  title,  I  am  of  opinion  that  he  must 
go  farther  and  prove  what  is  his  title  to  Ihe  null  and 
pipe.  This  being  disputed,  the  title  to  a  heredita- 
ment within  the  meaning  of  the  Act  must  come  in 
question.  It  is  true  that  the  plaintiff  has  taken  out 
of  court  the  forty  shillings  pNud  in  b^  the  defendant 
with  a  traverse  of  the  plaintiff's  title  as  adequate 
damages  for  the  loss  he  has  sustained  by  the  alleged 
wrongful  acts  of  the  defendant ;  but  how  does  this 
make  the  action  one  which  coidd  have  been  com- 
menced in  the  county  court,  for,  had  it  been  tried 
tiiere,  the  county  court  would  have  had  no  jurisdic- 
tion to  try  even  whether  the  forty  shillings  was 
fiiiBoient  or  not,  for  this  never  could  have  been  ascer- 
tsined  until  the  plaintiff's  right  to  the  pipe  and  mill 
had  been  tried  out  f  Kay,  L.J.,  has  gone  through 
the  cases,  and  I  do  not  refer  to  them  again.  In  my 
judgment,  this  appeal  must  be  allowed,  with  costs 
here  and  below,  and  the  plaintiff  is  entitled  to  have 
his  costs  taxed  against  the  defendant. 

Appeal  anaiped. 

Sdicitor  for  the  plaintiff,  0»   Trenam,  for  Soger, 
Todmorden. 

Solicitor  for  the  defendant,  Kirkman,  for  Eastwoods 
A  Svtdifee,  Todmorden. 


July  15,  1895. 


From  Q.  B.  Div.      \ 

(lindley,  Lopes,  and  / 

Bigby,  L.JJ.)        ) 

Metropolitan    Ck)AL    Ck>N8X7MER8'   Association 
(Ldotk))  v.  J.  &  a.  Scrimoeottr  &  Co.  (a.) 

Company — Winding  up  —  Mieapplication  of  funds — 
Ptacing  shares — Brokerage — TJltrk  vires. 

Where  brokers  €ure  properly  employed  by  the  directors 
in  the  issue  of  the  capital  of  a  company ^  and  the  pay- 
ment  of  a  commission  per  share  is  a  fair  and  just  pay- 
mad  for  services  rendered^  such  payment  is  not  mirk 
vires  on  the  part  of  the  company* 

Lydnev  and  Wigpool  Iron  Ore  Co.  v.  Bird,  34  W.  B. 
749,  33  Ch,  D.  85,  and  In  re  Faure  Electric  Accumu- 
ktor  Co.,  37  W.  B.  116,  40  Ch.  D.  141,  distinguished. 

The  plaintiff  company  was  incorporated  on  the  3l8t 
of  January,  1889,  with  a  capital  of  £250,000,  divided 
iafo  50,000  ordinary  shares  of  £l  each,  and  20,000 
praference  shares  of  £10  each. 

The  company  was,  by  an  order  dated  the  20th  of 
January,  1890,  ordered  to  be  wound  up,  and  this  was 
aa  action  brought  by  the  official  liquioator  to  recover 
from  the  defendants,  a  firm  of  sto^brokers,  the  sum 
of  £26  lis.  received  by  them  from  the  company  on 
the  nth  of   March,  1889,  for  brokerage  or  corn- 


By  the  memorandum  of  association  one  of  the 
objects  of  the  company  was  stated  to  be  "  to  pay  out 
of  the  funds  of  the  association  all  brokerages,  com- 
niinioQs,  legal  and  other  expenses  for  the  issuing  of 
the  cupibd  and  in  respect  of  the  formation  of  the 
aeeociatioD." 

Article  113  of  the  articles  of  association  was  as 
f<^W8:  "The  business  of  the  association  shall  be 
panaged  by  the  board,  who  may  pay  all  brokerages, 
if  sny,  payable  in  respect  of  the  placing  of  any  of 

(a.)  Beported  by  Arnold  Gloybr,  Esq.,  Barrister- 
at-Law. 


the  shares  in  the  association";  and  article  120 
declared  that  the  board  should  have  power,  "  out  of 
the  first  funds  of  the  association,  to  pay  all  costs 
.  .  .  of  placing  the  shares  and  debentures  of  the 
association,  and  on  behalf  of  the  association  to  make 
arrangements  or  enter  iuto  any  agreement  or  agree- 
ments they  think  expedient  with  any  person  or 
persons  for  the  purpose  of  procuring  the  capital 
required  by  the  association." 

On  the  nth,  12th,  and  13th  of  February,  1889,  the 
defendants  made  application  to  the  company,  in  the 
names  of  certain  clients  of  theirs,  for  preference  and 
ordinary  shares  in  the  company,  and  shares  were 
allotted  to  these  clients  acooroingly. 

At  a  meeting  of  the  subscribers  to  the  memorandum 
and  articles  of  association,  of  whom  the  secretary  pro 
tern,  was  one,  it  was  resolved,  "  That  the  secretary  pro 
tern,  be,  and  he  is  hereby,  authorized  to  inform  any 
brokers  or  agents  who  may  be  disposed  to  assist  in 
placing  the  capital  of  the  association,  that  the  asso- 
ciation will  pay  in  consideration  of  such  assistance  a 
brokerage  of  58.  per  share  on  preference  shares  and 
6d.  per  share  on  ordinary  shares." 

On  the  nth  of  March,  1889,  the  secretary  for- 
warded to  the  defendants  a  cheque  for  £26  10s.  in 
respect  of  brokerage  on  the  above  application. 

In  August,  1892,  the  fact  of  the  payments  for 
brokerage  came  to  the  knowledge  of  the  liquidator, 
and,  the  matter  having  been  brought  before  the  chief 
derk,  the  latter  gave  curections  for  the  present  action 
to  be  brought. 

The  trial  of  the  action  took  place  in  the  Mayor's 
Court,  London,  on  the  18th  of  February,  1895,  when 
the  Becorder,  Sir  Charles  Hall,  gave  judgment  for 
the  defendants.  From  that  dedsion  the  plaintiff 
company  app^ed  to  the  Divisional  Court,  on  the 
ground  (1)  that  there  never  was  any  contract  between 
the  plaintiff  company  and  the  defendants,  and  that, 
in  the  absenoe  of  any  contract,  the  defendants  be- 
came participators  in  a  breach  of  trust  on  the  part  of 
the  directors ;  and  (2)  that,  even  if  the  £26  lOs.  had 
been  paid  in  pursuance  of  a  contract,  such  payment 
was  ultra  vires  the  association. 

The  Divisional  Court  (Day  and  Wright,  JJ.)  dis- 
missed the  appeal. 

The  plaintiff  company,  by  leave,  appealed. 

Sun'nfen  Eady,  Q.C,  and  B.  J,  Quin,  for  the  appel- 
lants.— ^The  payment|of  this  brokerages  was  ultra  vires, 
being  equivalent  to'  issuing  shares  at  a  discount : 
Lydney  and  Wigpool  Iron  (he  Co.  v.  Bird,  34  W.  B. 
749,  33  Ch.  D.  85;  Tn  re  Faure  Electric  Accumulator 
Co.,  37  W.  B.  116, 40  Ch.  D.  141. 

They  also  referred  to  In  re  Licensed  Victuallers 
Mutual  Trading  Association,  37  W.  B.  674,  42 
Ch.  D.  1 ;  and  Ooregum  Gold  Mining  Co.  of  India 
V.  Boper,  41  W.  B.  90,  [1892]  A.  C.  125. 

BlOBY,  L.J.,  referred  to  in  re  Almada  and  Tirito 
Co.,  36  W.  B.  593,  38  Ch.  D.  415,  and  Trevor  v.  Whit- 
worth,  36  W.  B.  145,  12  App.  Cas.  409. 

Jelf,  Q.C.,  and  Toller,  for  the  respondents,  were  not 
called  upon. 

LiNDLET,  L.J.— This  is  an  attempt  to  push  some 
sensible  and  well-recognized  doctrines  of  this  court  to 
an  absurdity,  and  I  think  it  is  the  duty  of  the  court 
to  resist  any  such  extension  of  these  doctrines.  The 
law  is  dear  that  limited  companies  cannotissue  shares  at 
a  discount.  What  is  the  meaning  of  that?  The 
meaning  of  that  is  that  shares  cannot  be  issued  upon 
terms  which  are  inconsistent  with  the  provisions 
of  the  statute  relating  to  limited  companies ;  or,  in 
other  words,  the  statute  having  said  that  every  holder 
of  a  shu«  shell  pay  so  much  of  it,  the  company  can- 
not issue  the  shiure  upon  the  the  terms  that  the  share- 
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holder  shall  pay  less.  That  is  the  whole  of  the  theory 
of  issuing  shares  at  a  discount. 

Now  how  can  this  be  said  to  be  issuing  shares  at 
a  discount  ?  The  transaction  here  is  this,  that  the 
company  have  authorized  their  directors  to  pay 
brokers  a  fair  and  reasonable  commission  for  their 
services  in  procuring  people  to  take  shares.  That  is 
what  they  have  done.  What  is  there  wrone  in  that  ? 
What  is  tiiere  contrary  to  the  Act  of  Parliament  in 
that  ?  What  is  there  illegal  in  that  in  any  sense  or 
shape  ?  I  confess  I  cannot  see  the  slightest  sign  of 
any  such  thing.  That  it  may  be  so  manipulated  as 
to  lead  to  the  issue  of  shares  at  a  discount  is  possible, 
and  when  such  a  case  arises  we  wUl  deal  with  it ;  but 
we  are  free  from  everything  of  the  sort  here.  I  do 
not  myself  attach  the  slightest  importance  to  the 
article  in  the  memorandum  of  association.  That 
clause  saying  it  shall  be  one  of  the  objects  of  the 
company  to  pay  brokers  is,  to  my  mind,  dear  moon- 
shine ;  it  is  an  authority  to  the  directors  to  apply  the 
money  of  the  company  in  that  way  if  the  durectors, 
in  their  judgment,  should  think  it  expedient ;  but  to 
suppose  that  a  clause  is  any  the  better  for  being  in 
the  memorandum  would  be  a  grievous  legal  mistake. 
The  directors  are  authorized  to  do  it,  and  Uiey  have 
done  it. 

Now  it  is  said,  not  only  that  the  directors  are 
liable  for  misapplying  the  funds  of  the  company,  but 
that  the  recipients  of  the  money  are  liable.  That  is 
a  step  further  than  any  case  has  gone  yet.  I  do  not 
mean  to  say,  as  a  matter  of  law,  a  company  cannot 
maintain  to  action  at  law  to  recover  money  which  is 
its  own  if  it  is  improperly  in  the  hands  of  other 
people.  I  daresay  it  can,  but  lam  addressing  myself 
tu  tne  root  of  this  question,  not  to  the  question  of 
remedy,  whether  it  is  legal  or  equitable,  but  I  am 
addressing  myself  to  the  question  whether  there  is 
anything  wrong  in  this,  or  whether  there  is  anything 
ultrd  vires,  and  I  cannot  come  to  the  conclusion  that 
there  is  anything  wrong  in  it  at  idl.  My  brothers 
have  put  a  case  of  paying  newspapers  for  advertising 
a  company,  and  Mr.  Quin  felt  that  the  analogy  was 
rather  close,  and  he  went  the  whole  length  of  saying 
that  this  is  an  illegal  payment,  and  that  the  company 
could  recover  back  from  the  newspapers  money  paid 
for  advertisements.  All  I  can  say  is  it  startles  me  to 
hear  any  such  doctrine.  No  court  has  ever  sanctioned 
such  a  theory,  and  I  do  not  suppose  any  court  ever 
will.  But  then  Mr.  Swinfen  Eady  says  that 
the  case  has  been  decided  by  Eay,  L.J.,  in 
Be  Faure  and  the  Electric  Accumulation  Co.^  and 
also  by  this  court  in  the  Lydney  and  Wigpool  Iron 
Ore  Co.  V.  Bird,  Now  as  regards  the  Lydney  and 
Wigpool  Iron  Ore  Co.  v.  Bird,  although  there  is  in 
the  judgment  in  that  case  a  statement  to  which  Mr. 
Swinfen  Eady  referred  and  to  which  I  stand—**  that 
it  would  be  wrong  to  make  the  company  pay  for  the 
issue  of  its  own  shares ;  no  part  of  the  capital  of  the 
the  company  could  be  properly  so  applied  ** — ^it  has 
application,  of  course,  to  the  drcumstanoes  of  that 
case,  and  the  circumstances  of  that  case  have  not  the 
slightest  resemblance  to  the  circumstances  in  this  case. 
There  was  a  person  named  James  Bird,  who  was  a 
promoter  of  the  company,  and  he  secretly  made  a 
profit,  at  the  expense  of  the  company,  of  £10,800, 
and  he  was  made  liable  for  it.  He  said,  **  Well,  but  I 
have  spent  £5,C00,  as  a  consideration  which  I  gave 
to  Wm.  Bird  for  guaranteeing  me  that  shares  should 
betaken  up  in  this  company,"  and  we  disallowed 
James  Bird  that  bill.  The  whole  thing  was  a  juggle 
from  beginning  to  end,  and  we  disallowed  it  on  the 
ground  that  it  was  an  improper  transaction,  and  so  it 
was.  It  has  nothing  whatever  to  do  with,  and  is  far 
away  and  remote  from,  such  a  case  as  this,  where 
there  ia  no  juggle  and  no  impropriety  at  all. 


As  regards  In  re  The  Faure  Electric  AccumuUUion 
Co.  no  doubt  Kay,  J.  (as  he  then  was),  did  apparently 
hold  that  these  brokerage  pajrments  were  illegal, 
being  paid  out  of  capital  certainly,  and  he  made  the 
directors  there  liable  for  them.  If  that  decisionLis 
understood  as  going  as  far  as  to  compel  us  to  hold 
that  the  payments  in  this  case  are  illegal,  I  should 
say  that  i  dissent  from  it,  and  that  it  goes  a  great 
deal  too  far.  I  doubt  very  much,  if  you  look  at 
the  facts,  whether  the  Kay,  J.,  did  intend  to  go  ai 
far  as  that.  I  doubt  whether  he  regarded  the 
commissions  there,  as  ordinary  oommissiona  of  a 
reasonable  amount  payable  in  the  ordinary  oourse  of 
business.  I  think  he  treated  them  rather  as  impropev 
payments,  rather  in  the  shape  of  bribes.  I  have  not 
looked  exactly  at  the  amount  of  the  oommissioi^,  bat 
I  think  that  was  what  was  running  in  his  head,  and 
of  course,  if  he  took  that  view,  he  was  perfectly 
justified  in  holding  the  directors  liable  to  replace  the 
money  which  they  had  misapplied.  If  it  is  to  be 
understood  as  going  further,  then  I  say  it  appears  to 
me  that  there  is  neither  principle  nor  authority  to 
support  such  an  appeal  as  this,  and  it  must  be  dis- 
missed with  costs. 

I  should  just  add  that  in  the  Lydney  &  Wigpool 
Iron  Ore  Co,  v.  Bird,  the  money  sought  to  be 
recovered  was  not  money  which  was  paid  by  the 
company  for  placing  shares,  and  it  was  money  which 
they  objected  to  pay  in  that  way.  It  is  wide  of 
this. 

Lopes,  L.J. — ^I  am  of  the  same  opinion.  It  is  said 
that  these  payments  of  commission  to  brokers  for 
issuing  sham  of  the  company  are  ultra  vires,  and, 
therefore,  illegaL  Now,  so  far  as  I  can  ascertain,  no 
case  hitherto  seems  to  have  gone  that  length.  The 
case  chiefly  relied  upon  was  In  re  Faure  Electric 
Accumulation  Co.,  and  I  cannot  help  thinking,  after 
readmg  it  as  well  as  I  can,  that  that  case  is  dSerent, 
and  that  the  learned  judge,  Kay,  J.,  proceeded 
upon  different  grounds.  I  think  that  what  he 
thought  was  this :  he  thought  that  the  payments  of 
commission  to  brokers  there  were  not  bond  fide  pay- 
ments for  work  and  labour  done,  that  they  were  not 
payments  in  the  ordinary  way  of  business,  but  rather 
m  the  nature  of  bribes.  I  think,  if  the  case  is  care- 
fully read,  that  that  is  the  conclusion  that  anybody 
so  reading  it,  would  arrive  at.  I  do  not  think  for  a 
moment  that  he  regeurded  the  payments  there  in  the 
same  light  as  we  are  justified  in  regarding  the  pay- 
ments here ;  and  it  is  not  contended  here  that  tbeee 
payments  to  the  brokers  at  any  rate  were  not  bond 
fide  and  honest,  and  really  made  in  respect  of  services 
rendered. 

In  the  result  I  come  to  the  conclusion  that,  in 
any  case  where  it  is  made  out — as  it  is  here — 
that  the  services  of  the  broker  are  reasonably  neoes- 
sary,  that  the  brokers  are  properly  employed  in  the 
issue  of  the  capital  of  the  company,  and  that  the 
payment  of  a  oommission  of  so  much  per  share  is  a 
fair  and  just  payment  for  services  rendered,  there  is 
no  ground,  either  of  reason,  of  justice,  or  of  prin- 
ciple, why  the  payment  should  not  be  held  to  be 
intra  vires  and  unimpeachable. 

I  think,  therefore,  that  the  decision  of  the  court 
below  was  right,  and  that  this  appeal  should  be  dis- 
missed. 

EiQBT,  L.J. — I  am  of  the  same  opinion.  I  do  not 
think  that  there  is  anything  in  the  case  of  The 
Lydney  <fc  Wigpool  Iron  Ore  Co.  v.  Bird  that  would 
at  all  justify  the  decision  that  we  are  asked  to  arrive 
at  in  this  case.  There  a  sum  of  £10,800  of  concealed 
property  was  taken  by  a  promoter  out  of  the  capital 
of  the  company,  under  an  appearance,  which  was 
different  from  the  reality— that  appearance  being  that 
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it  wat  bond  fide  porohase-money.  There  the  only 
qii6fti<m  waf,  Can  ne  be  adlowed  oat  of  that,  a  sum 
M  paid  to  his  broker  for  guaranteeing  shares  ?  An 
absolntaly  different  case  from  the  present. 

With  referenoe  to  The  Faure  Electric  Accumulator 
Oonmmy'B  oaae  I  obsenre  that  that  case  is  a  very 
peodiar  one  in  some  respects,  first  of  all,  ih6  man 
who  cast  doabt  on  the  company  in  Uiat  case  was  the 
broker  himself,  Pinooffii,  who  apparently  had  in  his 
poekst  an  offar  from  his  dient,  Morris,  to  take  shares. 
I  ny,  amMxently,  I  think  that  was  the  fact  in  the 
esse.  I  do  not  uiink  be  conld  have  been  successful  in 
going  off  for  a  client  and  getting  him  in  so  short  a 
time;  and  for  that  work  he  got  upwards  of  £20,000. 
Ko  ^bt,  looking  at  it  as  a  percentage  on  Uie  shares 
of  the  company — ^the  nominal  value  of  the  shares — that 
mi^t  not  be  outrageous;  but  to  suppose  that  a 
eompMiy  can  fairly  pay  upwards  of  £20,000  for  work 
done  in  that  way  and  c»]l  it  commission,  is  at  any 
nte  a  very  different  state  of  things  from  that  which 
we  have  to  deal  witii  here,  where  there  was  actual 
woik  done  in  respect  of  the  shares,  and  where  the 
brokeiB  were  paid  what  appears  to  be  shown,  or  is 
iUowed  to  be,  an  ordinary  brokerage  for  the  work  that 
thej  did.  I  confess  I  am  not  prepared  to  hold  that 
any  expenditure  of  a  company  with  a  view  to  having 
its  capital  placed  is  necessarilv  wrong.  If  you  can 
place  the  capital  by  way  of  advertisement,  I  do  not 
•se  whj  you  cannot  incur,  in  the  regular  way  of 
expenditore,  any  brokerage  to  brokers  to  procure  the 


i  think  for  that  ground  the  action  altogether  fails, 
and  the  appeal  must  be  dismissed. 

Afipeal  dUmiseed. 

Solidtors,  LunUey  <fe  Lumley ;  H.  B.  Wade. 


July  3,  1895. 


From  Q.  B.  Div.  i 

(Lord  Esher,  M.B.,  and     [ 

Kay  and  A.  L.  Smith,  L. JJ.  ) 

DoBSLL  ft  Co.  V.  Stbahship  Bossmobb  Co.  (a.) 

Admndty — Ship — Bill  of  lading — Liability  of  owner — 
Exception  —  Condition  —  Due  diligence  to  make  ship 
ieaworthy — Wani  of  diligence  on  part  of  servant. 

AbUlof  lading  contained  a  clause  exempting  the  ship- 
evmer  from  liability  for  loss  resulting  from  faults  in 
mNrigation,  provided  due  diligence  toas  exercis^  by  him 
to  make  the  ship  seaworthy.  The  ship's  carpenter,  who 
was  admitted  to  be  a  con^petent  workman,  omitted  to  close 
one  of  the  portholes  before  the  ship  started,  in  consequence 
of  which  Me  ship  was  rendered  unseauwrthy. 

Held,  that  the  shipowner  had  not  satisfied  the  pro- 
viso on  which  hie  exemption  from  liability  depended. 

Appeal  from  a  judgment  of  Lawrance,  J. 

Tne  action  was  brought  in  respect  of  damage  done 
to  the  plaintiffs*  goods  shipped  on  board  the  defen- 
dnts*  steamship  under  a  bul  of  lading  for  carriage 
from  Baltimore  to  liveipool.  The  goods  in  question, 
which  were  a  cargo  of  oucake,  were  put  on  lx)urd  the 
dup  tiiroHgh  a  porthole,  and,  after  the  loading  was 
completed,  the  ship's  carpenter  omitted  to  dose  the 
porthole,  in  consequence  whereof  sea  water  entered 
the  vessel  during  uie  voyage  and  the  plaintiffi'  carffo 
WIS  damaged.  Tlie  evidence  showea  that  when  the 
yeisel  started  on  her  voyage  it  would  have  been 
iBpossihle  to  obtain  access  to  the  porthole,  for  the 
IMnpose  of  closing  it,  without  removing  a  great 
^'ttittity  of  cargo.  It  was  admitted  that  the  car- 
Co*)  Bep<vted  by  F.  Q.  Buokxb,  Esq.,  Barrister-at- 
Law. 


penter  was  a  competent  workman,  and  it  was  not 
suggested  that  the  defendants  had  been  in  any  way 
nef^ligent  in  appointing  him. 

The  bill  of  lading  contained  the  following 
exemption  clause : — **  Neither  the  vessel,  her  owners, 
affents,  or  charterers  shall  become  or  be  held  respon- 
sible for  damage  or  loss  resulting  from  faults  or  errors 
in  navigation  or  in  the  management  of  the  said 
vessel,  provided  due  diligence  has  been  exercised  by 
her  owners  to  make  the  said  vessel  in  all  respects 
seaworthy  and  properly  maimed,  equipped,  Mid 
supplied.  It  is  also  mutually  agreed  that  the  ship- 
ment is  subject  to  all  the  terms  and  provisions  of,  and 
all  the  exceptions  from  liability  contained  in,  the  Act 
of  Congress  of  the  United  States,  approved  on  the 
13th  day  of  February,  1893.**  This  Act  of  Congress, 
which  is  generally  known  as  the  Harter  Act,  contains 
the  following  clauses  1-^2.)  It  shall  not  be  lawful 
for  any  vessd  transporting  merchandise  or  property 
from  or  between  ports  of  the  United  States  of 
America  and  foreign  ports,  her  owner,  inaster,  agent, 
or  manager,  to  insert  m  any  bill  of  lading  or  shipping 
document  any  covenant  or  agreement  whereby  the 
obligations  of  the  owner  or  owners  of  the  said  vessel 
to  exeroise  due  diligence  properly  to  equip,  man,  pro- 
vision, and  outfit  the  said  vessel,  and  to  make  the 
said  vessel  seaworthy  and  capable  of  performing  her 
intended  voyage,  or  whereby  the  obligations  of  the 
master,  officers,  agents,  or  servants  to  carefully 
handle  and  stow  her  cargo,  and  to  caro  for  and 
properly  deliver  same,  shall  in  any  wise  be  lessened, 
woycened,  or  avoided.  (3.)  If  the  owner  of  any 
vessel  tnmsporting  merchandise  or  property  to  or 
from  any  port  in  the  United  States  of  America  shall 
exercise  due  diligence  to  make  the  said  vessel  in  all 
respects  seaworthy  and  properly  manned,  equipped, 
and  suppUed,  neiUier  the  vessel,  her  owner  or  owners, 
agent,  or  charterers  shall  become  or  be  held  respon- 
sible for  dao^age  or  loss  resulting  from  faults  or 
errors  in  navigation,  or  in  the  management  of  the 
said  vessel,  nor  shaJl  the  vessel,  her  owner  or  owners, 
charterors,  agent,  or  master  be  held  liable  for  losses 
arising  from  dangers  of  ihe  sea  or  other  navigable 
waters,  acts  of  Gbd  or  public  enemies,  or  the 
inherent  defect,  quality,  or  vice  of  the  things  carried, 
or  from  insufficiency  of  package,  or  seizure  under 
legal  process,  or  for  loss  resulting  from  any  act  or 
omission  of  the  skipper  or  owner  of  the  goods,  his 
agent  or  ropresentative,  or  from  saving  or  attempting 
to  save  life  or  property  at  sea,  or  from  any  deviation  in 
rendering  such  service.** 

At  the  trial  of  thd  action  Lawrance,  J.,  gave 
judgment  for  the  plaintiffs  for  the  agreed  sum  of 
£70. 

The  defendants  appealed. 

Pickford,  Q,C.,  and  Bateson,  for  the  defendants. — 
This  case  is  within  the  exemption  clause.  The 
proviso  to  that  clause  does  not  put  on  the  shipowners 
a  liability  to  make  the  ship  seaworthy,  but  only  to 
use  due  d^gence  to  make  it  so.  Hero  the  defendants 
used  due  diUigence  by  employing  competent  agents 
and  workmen. 

Joseph  Walton,  Q,C,,  and  Carver,  for  the  plaintiffs. 
— The  defendants  have  not  satisfied  the  proviso  to  the 
exemption  clause.  The  meaning  of  the  proviso  is  not 
merely  that  the  owners  should  be  diligent  personally, 
but  that  they  should  use  diligence  by  their  agents. 
It  is  not  enough  that  they  should  appoint  competent 
agents.  Secondly,  assuming  that  the  defendants 
have  satisfied  the  proviso,  this  case  is  not  within  the 
exemption,  which  only  applies  to  loss  arising  from 
faults  in  navigation  during  the  voyase,  and  not  to 
loss  arising  from  unseaworthiness  when  the  ship 
starts. 
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C.  A.        DoBELL  &  Co.  V.  Steamship  Bossmobe  Ck).— In  re  Coalpobt  China  Co.  (Limitsd).        C.  A. 


The  following  oases  were  cited :  Steel  v.  State  Line 
Steamship  Co.,  3  App.  Gas.  72,  26  W.  B.  Dig.  216 ; 
Hedletf  ▼.  Pinkney  &  Sons  Steamship  Co,,  42  W.  E. 
497,  [1894]  A.  C.  222 ;  The  WarktvoHh,  32  W.  E.  479, 
9  P.  D.  20;  Carmicha^l  <fe  Co.  v.  Liverpool  Sailing 
Ship  Owners'  Mutual  Indemnity  AssociaHon,  36  W.  E. 
793,  19  Q.  B.  D.  242 ;  The  Ferro  [1893],  P.  38,  41 
W.  B.  Dig.  223. 

Lord  BsHBB,  M.B.— We  have  here  to  deal  with  an 
English  bill  of  lading.  The  defendants,  who  are 
shipowners,  undertook  to  bring  a  cargo  of  oilcake 
from  America  to  England  and  deliver  it.  During  the 
voyage  the  cargo  was  damaged  by  reason  of  sea- 
water  having  come  through  a  porthole.  For  this 
damage  the  owners  of  the  cargo  have  brought  an 
action  on  the  bill  of  lading.  The  defendants  admit 
the  damage,  but  they  say  that  Uie  bill  of  lading  con- 
tained certain  exceptions  to  their  liability,  and  that 
this  cane  is  within  those  exceptions.  The  bill  of 
lading  incorporates  by  reference  certain  words  of 
an  American  statute.  That  statute,  as  a  statute, 
is  of  course  not  binding  on  the  parties,  but  we 
must  construe  this  bifi  of  lading  by  reading 
into  it  the  words  so  referred  to.  The  introduc- 
tion of  these  words  is  dumsily  done,  for  it 
involves  a  repetition;  but  the  effect  is  that  the 
exception  to  the  shipowner's  liability  is  made  to 
depend  on  a  condition.  If  the  owner  exercises  due 
diligence  to  make  the  vessel  seaworthy,  then  the 
exception  is  to  apply,  and  the  owner  is  relieved  from 
liability  for  dama^  or  loss  resulting  from  faults  or 
errors  in  navigation,  or  in  the  management  of  the 


The  defendants  say  that,  if  the  vessel  was  in  fact 
not  seaworthy,  they,  at  any  rate,  exercised  due  dili- 
gence to  make  her  seaworthy,  and,  therefore,  satis- 
lied  the  condition  on  which  the  exception  depends. 
But  the  owners  themselves  were  not  present  at  the 
port  of  sailing.  Even  supposing  that,  for  this  pur- 
pose, the  manager  was  the  owner,  he  was  not  there. 
How  can  it  be  contended  that  it  was  the  intention  of 
the  parties  that  the  manager  should  himself  be  present 
at  the  port  of  sailing  to  make  the  ship  seaworthy  P 
The  meaning  of  the  condition  must  be  Qxat  the  owner 
is,  by  himself  or  by  the  agents  whom  he  employs,  to 
see  to  the  seaworthiness  of  the  ship.  Here,  if  the 
ship  was  not  seaworthy,  it  was  owing  to  the  fault 
either  of  the  carpenter  or  of  some  agent  appointed  by 
the  owners  to  employ  a  carpenter. 

Now,  was  the  snip  seaworthy  P  She  started  on  her 
voyage  with  one  of  her  portholes  open.  If  it  had 
been  easy  by  ordinary  appliances  at  any  time  to  close 
the  porthole,  the  ship  would  not  have  been  unsea- 
worthy.  But  she  started  in  such  a  condition,  and 
with  her  cargo  so  stowed,  that  it  would  have  been 
impossible  to  close  the  porthole  except  with  very 
great  trouble  and  exertion.  She  was,  therefore,  not 
seaworthy  at  starting,  and  she  was  unseaworthy 
nrough  the  fault  of  some  agent  appointed  by  the 
owners  to  make  her  seaworUiy  berore  she  started. 
The  defendants,  therefore,  have  failed  to  satisfy  the 
condition  on  which  their  exemption  from  liability 
depended,  and  the  decision  of  the  learned  judge  was 
right. 

The  appeal  must  be  dismissed. 

Kay,  L.J. — ^This  is  an  inartificial  bill  of  lading 
incorporating  the  words  of  two  sections  of  the  Ameri- 
can statute  called  the  Barter  Act.  The  shipowners 
meant  to  exempt  themselves  from  all  liability  for 
damage  or  loss  resulting  from  faults  or  errors  in 
navigation  or  in  the  management  of  the  ship.  That 
seems  to  me  to  mean  faults  or  errors  committed 
during  the  voyage.  But  before  the  owners  can  be 
entitled  to  that  exemption,  they  are  to  ezeroise  due 


diUgenoe  to  make  the  ship  seaworthy.  If  ihey  fulfil 
that  condition,  tkesy  are  not  to  be  liable  for  faults  in 
navigation.  The  plaintiflb  say  that  that  of  which  tiiey 
complain  in  this  case  was  not  a  fault  in  navigation, 
and,  Uierefoi^,  is  not  within  the  exemption.  The 
cargo  was  loaded  through  a  porthole,  and  that  port- 
hole was  insufficiently  fastened  down  before  the  ship 
left  the  port  of  loading.  In  consequence  of  this 
sea-water  got  into  the  ship  and  did  damage  to  the 
cargo.  Was  that  a  loss  resulting  from  a  fault  in  the 
navigation  P  It  is  not  necessary  to  dedde  that 
question ;  but  I  think  that  faults  in  navigation  are 
mults  in  sailing  the  vessel  during  the  voyage,  and,  if 
I  am  right  in  &at  view,  the  present  case  would  seem 
not  to  come  within  the  exemption  at  all. 

But  did  the  shipowners  fulfil  the  condition  on  whioh 
they  would  be  entitled  to  daim  exemption?  Did 
they  use  due  diligence  to  make  the  ship  seaworthy  P 
She  was  in  fact  unseaworthy ;  for  the  porthole  which 
had  been  left  unfastened  could  not  have  been  closed 
without  an  expenditure  of  considerable  time  and 
labour.  The  case  of  Steel  v.  State  Line  Steamship 
Co,  shows  that  under  such  circumstances  a  ship 
is  unseaworthv.  Was  that  owing  to  a  want  of 
diligence  on  the  part  of  the  owners.  They  say  it 
was  not,  because  they  appointed  a  competent  and 
proper  carpenter.  I  do  not  agree  with  that  conten- 
tion. I  tmnk  that  the  meaning  of  ihe  proviso  waa 
that  the  owners  were  by  their  own  eyes,  or  the  eyes 
of  others,  to  see  that  the  ship  was  seaworthy  before 
she  started.  This  bill  of  ladmg  does  not  exempt  the 
owners  from  liability  for  the  negligence  of  their 
agents,  merely  because  they  have  appointed  com- 
petent agents.  I  am  of  opinion  that  the  negligence 
of  tiie  carpenter  in  this  case  was  negligence  on  tiiie 
part  of  tibe  owners  within  the  meaning  of  the  proviso 
to  the  exemption  clause  of  this  bill  of  lading,  and 
that,  therefore,  the  plaintiffs  are  entitled  to  judg- 
ment. 

A.  L.  Smith,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Weightman,  Fedder,  <£; 
Co. 

Solicitors  for  the  defendants,  Batesons,  Warr,  db 
Wimshurst, 


From  Chan.  Div.     \ 
(Lindley,  Lopes,  and  [  July  2,  1895. 

Bigby.L.JJ.)       J 
In  re  Ooalpobt  Ohika  Co.  (Limitbd). 
jSx  parte  MiDDLBTON  AlO)  Bbll.  (a.) 

Company — Transfer  of  share — Directors^  discretion  to 
refuse— Bectifioation  of  register — Companies  Act,  1862 
(25  &  26  Vict,  c,  89),  s.  35. 

Where  the  directors  have  a  power  to  refuse  to  regi^ 
transfers  of  shares,  whether  the  power  is  general  or  is  a 
power  to  refuse  for  stated  reasons,  it  is  for  those  who 
qlUge  thai  the  directors  have  not  properly  exercised  the 
power  to  give  evidence  to  thai  effect. 

The  directors  of  a  company  had  pouter  to  refuse  to 
register  any  transfer  where  they  were  of  opinion 
that  the  proposed  transferee  was  not  a  desirable  person  to 
admit  to  membership. 

The  directors  considered  the  regisiraiion  of  a  proposed 
transfer,  and  decided  to  refuse  it,  but  gave  no  reasons. 

Held  (reversing  the  decision  of  E^wich,  J.),  that 

(a.)  Beported  by  Abkold  Glovbr,  Esq.,  Barrister** 
at-Law. 
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Court  of  Appeal. 


Ik  be  CoaiiPObt  Ohina  Go.  (Ldoted). 


Court  of  Appeal. 


the  diredors  had  not  improperly  exerci$€d  their  power, 
9md  that  the  court  ootUd  not  inter/ere. 

Appeal  from  a  dedaion  of  Kekewioh,  J. 

The  Coah>ort  China  Co.  (Limited)  was  registered 
imder  the  Comjpanies  Acts  in  1862. 

Most  of  the  JblOO  shares  of  which  the  capital  con- 
nsted  were  held  hv  the  founder  and  his  fanuly. 

Artide  33  of  the  articles  of  association  was  as 
foUows:  "The  directors  may  refuse  any  transfer 
(a)  where  the  company  has  a  Hen  on  the  shares,  (h) 
where  it  is  not  proved  to  their  satisfaction  that  the 
proposed  transferee  is  a  responsible  person,  (c) 
when  the  directors  are  of  opinion  that  the  proposed 
taosferee  is  not  a  desirable  i>erson  to  admit  to 
membership;  but  paragraphs  (b)  and  (c)  of  this 
daose  shall  not  apply  where  the  proposed  transferee 
it  already  a  member." 

T.  A.  Middleton,  the  holder  of  one  share  in  the 
oompanjr,  and  an  original  subscriber  to  the  articles  of 
ftMociation,  agreed  to  sell  his  share  to  W.  Bell  for 
£160,  and  gave  notice  to  the  company  of  his  desire, 
pQisnant  to  an  article  which  provided  that  no  share 
should  be  transferred  to  a  person  not  amemberof  the 
oompany  so  long  as  ihe  founder,  or,  failing  him, 
•ome  member  of  the  company,  was  willing  to  pur- 
dbase  the  share.  After  the  expiration  of  the  time 
limited  for  the  exercise  of  the  option  by  the  founder 
or  other  member,  Middleton  forwarded  to  the  secre- 
tary a  transfer  of  the  share  to  Bell  at  the  price  of 

The  secretary,  in  reply,  informed  Middleton  that 
the  directors  were  unable  to  agree  to  the  proposed 
inttsfer,  and  at  a  meeting  of  the  board  a  resolution 
was  passed  that  the  transto  be  refused.  No  reason 
was  ginm  for  the  refusal. 

A  motion  was  aooordinffly  made  by  Middleton  and 
Bell  under  section  35  of  the  Companies  Act,  1862, 
for  rectification  of  the  register  of  the  company  by  the 
nhstitution  of  Bell's  name  for  that  of  Middleton. 
There  was  no  lien  on  the  share.  Evidence  was  given 
^t  BeU  was  a  sponsible  person,  and  this  the 
wecton  did  not  deny. 

Kekewich,  J.,  was  of  opinion  that  the  directors  had 
only  a  discretion  to  refuse  a  transfer  on  a  particular 
groimd,  and  that  they  had  not  shown  that  they  had 
pnmerly  exercised  their  disoreticm.  He  therefore 
made  the  order  asked. 

The  oompany  appealed. 

BramweU  Damg,  Q.C.,  and  G.  B.  Freeman,  for  the 
meUaals,  ivierred  to  In  re  OresJiam  Life  Assurance 
MHy,  Ex  parte  Penney,  21  W.  B.  186,  L.  B.  8  Ch. 
A|ip.446. 

Warrington,  Q.C.,  and  O.  Cave,  for  the  respondents. 
—The  directors  had  a  special,  not  a  general,  dis- 
ofetion,  and  it  does  not  appear  that  they  miade  a 
m^  inquiry  as  to  the  proposed  transferee's  eligi- 
huity. 

They  referred  to  In  re  Stranton  Iron  and  Steel  Co., 
L.  B.  16  Eq.  659;  In  re  BeU  Brothers  (Limited),  Ex 
parfc  Hodgson,  65  L.  T.  N.  S.  246,  40  W.  B.  IMg.  44  ; 
•nd  Moffat  v.  Farquhar,  26  W.  B.  622,  7  Ch.  D.  691. 

Ldidlet,  L.  J. — It  appears  to  me  that  this  appeal 
must  succeed.  The  question  raised  is  an  extremely 
ample  one,  and  before  I  read  the  articles,  I  will  state 
■Iiortly  the  principle  which  I  think  is  api^cable  to  it. 
Uiider  the  articles  the  directors  have  a  power  to 
wfnse  a  transferal  will  not  say  at  present  for  what 
nssQQs — ^I  will  allude  to  them  presently.  They  do 
wfose  a  transfer  and  they  do  not  say  why.  The 
•ignment  is,  and  the  view  taken  by  the  learned  judge 
ttjttiat  It  is  for  them  to  justify  their  conduct  Now 
that  appears  to  me  to  be  wron^.  It  appears  to  me 
It  it  lor  those  who  say  that  they,  having  tiie  power, 


have  exercised  it  improperly,  to  give  some  evidence 
*to  that  effect.  Here  there  is  absolutely  none. 
Therefore,  in  common  fairness,  as  a  matter  of  justice 
between  man  and  man,  it  strikes  me  that  this  decision 
is  based  upon  an  erroneous  principle. 

Now  let  ns  see  whether  there  is  anything  in  the 
articles  which  renders  that  line  of  reasoning  open  to 
observation  or  excludes  it.  That  was  preosely  the 
ground  upon  which  the  Court  of  Appeal  m  the  case  of 
Ex  narte  Penney,  differed  from  the  then  Master  of  the 
Bolls.  I  am  aware  that  the  articles  were  not  ouite 
the  same,  but  the  Master  of  the  Bolls  had  there  neld 
that  the  directors  are  bound  not  only  to  act  bond  fide 
(which  of  course  they  are),  but  are  bound  to  jHreserve 
some  kind  of  evidence  that  they  act  bond  fide,  so  that 
the  court  may  see  it.  The  Court  of  Appeal  said  "  No, 
that  is  not  part  of  their  business ;  show  us  that  they 
have  not  acted  properly,  give  us  evidence  of  that  kind 
and  we  have  ample  power."  Now  we  must  bear  in 
mind  (that  the  pow«r  of  the  court  invoked  in  this 
case  rests  on  the  36th  section  of  the  Companies  Act, 
1862,  which  enables  the  court  to  rectify  the  register 
if  the  name  of  any  person  is,  without  sufficient  cause, 
entered  in  or  omittMl  from  the  register,  or  if  default 
is  made,  or  unneocessary  delay  takes  place.  Now 
who  is  to  prove  that  ?  Surely  it  is  for  the  person 
invoking  the  assistance  of  ^the  court  to  prove  tnat  the 
name  of  some  person  is  without  sufficient  cause 
entered  on  or  omitted  'from  the  register.  When  all 
tiie  applicant  can  say  is,  the  directors  have  ihe  power 
to  refuse  and  they  have  refused,  he  has  not  dis- 
charged the  burden  which  is  imposed  upon  him. 

Mr.  Warrington  and  Mr.  Cave  have  argued  that 
althought  that  may  be  true  under  ordinary  articles  it  is 
not  applicable  to  the  present  articles,  for  this  reason. 
These  articles  are  framed  upon  the  theorv  that  the 
shares  shall  not  be  transferred  by  any  shareholder 
until  he  has  ofiiared  them  to  the  other  shareholders 
(that  is  the  short  point),  and  that  after  he  has  offared 
them,  and  the  other  shareholders  have  elected  not  to 
buy  them,  then  he  has  a  right  to  transfer  them  sub- 
ject to  article  33.  [Bib  lordship  read  clauses  (a)  and 
(b)  of  the  articles,  and  continued: — ]  The  applicant 
nas  brought  forward  evidence  to  wiow  that  he  is  a 
responsiUe  person,  and  nobody  says  he  is  not.  Then 
(c) : — '*  Where  the  directors  are  of  opinion  that  the 
proposed  transferee  is  not  a  desirable  person  to  admit 
to  membership."  Now  (a)  and  (b)  being  excluded, 
the  directors  must  have  acted,  if  Ihey  have  acted  at 
all  properly,  under  (c).  There  is  no  evidence  to  show 
that  they  have  not  acted  under  (c)  and  no  evidence  to 
show  that  they  have  acted  improperly.  Now  the 
contention  is,  that  although  they  have  considered 
whether  they  will  pass  this  transfer  or  not,  whether 
they  will  approve  of  the  transfer  and  of  the  trans- 
feree—although they  have  considered  that,  and  have 
refused  to  do  it,  yet  because  they  have  not  said 
or  because  the  minutes  do  not  show  that  they 
came  to  the  conclusion  that  the  proposed  trans* 
f  eree  is  not  a  desirable  person— because  that  does 
not  appear,  therefore  it  is  to  be  assumed  that 
they  have  improperly  exercised  this  power.  I  do 
not  assume  anything  of  the  kind,  nor  do  I  think 
it  is  necessary  in  point  of  law  for  the  minutes  to  show 
or  for  the  directors  to  show,  or  for  them  to  state,  in 
the  absence  of  evidence  calling  upon  them  to  make 
any  statement,  that  they  came  to  a  resolution  in 
those  terms.  Now  it  is  said  thatunless  th^  do,  the 
court  cannot  hold  that  they  have  considered  the 
question.  Now  what  is  the  question  P  The  question 
for  them  to  consider  is  whether  they  will  or  will  not 
refuse  to  register  the  transfer.  That  is  the  question. 
These  are  only  reasons  or  grounds  for  it.  They  have 
considered  that^oueition,  and  after  the  evidence  given 
by  the  applicant  1  cannot  help  f eehng,  inferring,  and 
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believing  that  they  have  considered  the  other  ques- 
tion, whether  he  is  or  not  a  desirable  person.  There 
is  DO  evidence  whatever  to  show  that  they  have  acted 
in  the  slightest  degree  improperly  or  exceeded  their 
powers. 

Now  I  wish  to  be  cautious  in  this  matter,  because 
I  have  not  the  slightest  doubt  that  the  court  has 
ample  power  to  control  the  refusal  of  directors,  or 
the  exercise  by  them  of  their  power  to  refuse,  pro- 
vided there  is  any  evidence  whatever  which  justifies 
the  court  in  coming  to  the  conclusion  that  they  have 
not  done  their  duty ;  but  in  the  absence  of  all  such 
evidence  ihe  court  has  no  right  to  presume— (it  is  con- 
trary to  all  ordinary  principles  of  justice) — ^that  they 
have  done  wrong;  on  the  contrary,  it  must  be  pre- 
sumed that  they  have  done  rieht.  I  consequently 
think  that  the  appeal  should  be  allowed  with  costs 
here  and  below. 

Lopes,  L.J. — I  am  of  the  same  opinion,  and  have 
nothing  to  add. 

BiOBT,  L.  J. — I  have  only  to  add,  in  consequence  of 
Mr.  Warrington's  argument  that  where  the  power  is 
absolute  a  different  rule  applies  to  where  the  power 
is  limited,  that  I  do  not  think  that  distinction  can  be 
maintained.  Even  although,  in  terms,  the  power  is 
absolute,  it  is  a  fiduciary  power  to  be  exerdsea  for  the 
benefit  of  ihe  company,  and  with  due  regard  to  the 
rights  of  the  transferor,  so  that  no  power  is  altogether 
absolute.  But  even  in  the  case  of  a  power  absolute 
in  terms,  the  courts  have  held  that  the  directors  are 
not  bound  to  say,  *'  We  throw  aside  all  external  con- 
siderations and  apply  ourselves  to  ihe  exercise  of  the 
power  in  the  proper  manner,*'  and  if  they  need  not  do 
it  in  that  case,  I  do  not  see  why  they  should  do  it 
when  the  power  itself  arises  only  in  certain  circum- 
stances. 

The  fact  that  they  have  resolved,  must  be  taken,  in 
the  absence  of  positive  evidence  sufficient  to  satisfy 
the  court  to  the  contrary,  that  they  had  resolved 
within  their  jurisdiction  and  for  right  reasons. 

Appml  allowed. 

Solicitors,  Hepworth  <£;  Co. ;  Poiuell  &  Rogers, 


^rom  Lancaster  Palatine  Court    \ 

of  Chancery.  [    July  5,  1895. 

(Lindley,  Lopes,  and  Bigby,  L.J  J.) ) 

MacIvsr  v.  G.  &  J.  Burns,  (a.) 

PfCKtice  —  Writ  —  Domiciled  Scotchman  carrying  on 
bueinesa  in  England  under  firm  name^-Seruice  on 
manager  in  England — Motion  to  set  aside — Ord.  48a, 
r.  11. 

2?.,  a  domiciled  Scotchman,  residing  in  Glasgoio, 
carried  on  business  there  and  also  in  Liverpool  under  the 
firm  name  of  G,  &  J,  i?.,  but  the  business  belonged 
to  B,  alone.  The  plaintiffs,  who  had  formerly  carried 
on  another  business  in  partnership  with  B,,  issued  a  writ 
in  the  Palatine  Court  against  O,  &  J,  2?.,  and  served  it 
vpon  the  manager  of  the  Liverpool  office  of  Q,  &  J,  B, 
The  writ  claimed  relief  in  respect  of  the  partnership 
formerly  subsisting  between  the  plaintiffs  and  B, 

Held,  that  such  service  was  not  authorized  by  ord,  48a, 
r.  11,  and  must  be  set  aside, 

Has  was  an  appeal  from  an  order  of  the  Vioe- 
Chancellor  of  the  County  Palatine  of  Lancaster 
refusing  to  make  any  order  on  a  motion  by  the  de- 
fendants, to  set  aside  the  service  of  the  writ  in  the 
action. 

(a.)  Reported  by  Arnold  Glover,  Esq.,  Barrister- 
at-Law, 


la  September,  1856,  articles  of  partnership  were 
entered  into  between  James  Bums,  George  Bums,. 
John  Bums,  and  Charles  Maclver  for  the  purpose  of 
carrying  on  in  partnership  the  business  of  st^mship 
owners  under  the  name  of  the  Clyde  Steam  Naviga- 
tion Co. 

Several  changes  took  place  in  the  constitution  of 
the  said  partnership,  and  ultimately,  in  the  month 
of  April,  1895,  the  partners  therein  were  Sir  John 
Bums,  Bart.,  and  the  plaintiffs,  Charles  Maolver, 
Henry  Maolver,  and  William  Maclver. 

On  the  15th  of  April,  1895,  Sir  John  Bums  gave 
notice  to  the  plaintiffii,  under  a  clause  in  the 
partnership  articles,  of  his  desire  to  withdraw  from 
the  partnership,  and  on  the  13  th  of  June  the  plaintiff 
gave  Sir  John  Bums  notice  of  their  acceptance  of  his 
offer. 

Sir  John  Bums  was  a  domiciled  Scotchman  cann- 
ing on  business  in  Glasgow  as  a  shipowner  under  the 
style  of  G.  &  J.  Bums.  He  had  also,  for  the  purposes 
of  his  business  of  G.  &  J.  Bums,  an  office  in  Liver- 
pool, of  which  B.  M.  Deans  was  the  manager. 

On  the  20th  of  June,  1895,  ihe  plaintiffii  issued  a 
writ  in  the  Liverpool  District  of  the  Palatine  Court 
against  "  G.  &  J.  Bums,"  whereby  they  claimed  (1) 
an  account  as  between  the  plaintifb  and  the  de- 
fendants of  the  partnership  lately  subsisting  between 
them,  under  the  name  of  the  Clyde  Steam  Navigation 
Co. ;  (2)  damages  for  breach  by  the  defendants  of 
tiieir  agreement  or  obligation  to  observe  good  faith, 
towards  the  ether  partners;  and  (3)  that  the  plaintiffii 
or  any  of  them  might  be  appointed  receivers  or  re- 
ceiver of  the  partnership  assets. 

This  writ  was  served  upon  B.  M.  Deans,  the 
manager  of  the  Liverpool  business  of  G.  &  J.  Boms* 
It  was  accompanied  hj  a  notice  in  the  following 
terms :  **  We  hereby  give  you  notice  that  you  are 
served  with  the  writ  in  this  action  as  a  person  having 
the  control  or  management  of  the  partnership  busi- 
ness.*' A  notice  of  motion  for  a  receiver  was  served 
along  with  the  writ. 

On  the  21  st  of  June  the  defendants  gave  notice  of 
motion  that  the  service  of  the  writ  in  the  action  and 
all  subsequent  proceedingb  therein  might  be  set  aside 
on  the  ffround  that  the  business  carried  on  under  the 
name  of  G.  &  J.  Bums  belonged  to  and  was  carried 
on  solely  by  Sir  John  Boms,  who  was  domiciled  and 
resident  in  Scotland  outside  the  jurisdiction  of  the 
court. 

On  the  25th  of  June  the  Yice-Chancellor  refused  to 
make  any  order  upon  the  defendants*  motion  to  set 
aside  service  of  the  writ,  his  honour  being  of  opinion 
that  the  writ  was  properly  served  under  a  role 
identical  in  its  terms  with  ord.  48a,  r.  11,  of  the  Boles 
of  the  Supreme  Court,  and  that  the  cases  of  Russell  v. 
Gambefort,  37  W.  E.  701,  23  Q.  B.  D.  526,  and  St. 
Gobain  Channy  <fe  Cirey  Co,  v.  Hoyermann^s  Agency^ 
41  W.  B.  563,  [1893]  2  Q.  B.  96,  relied  upon  by  the 
defendants,  did  not  apply  to  a  Scotch  defendant. 

Ord.  48a,  r.  11,  is  as  follows :  "  Any  person  carry- 
ing on  business  within  the  jurisdiction  in  a  name  or 
style  other  than  his  own  name  may  be  sued  in  such 
name  or  style  as  if  it  were  a  firm  name,  and  so  far  as 
the  nature  of  the  case  will  permit  all  rules  relating 
to  proceedingR  against  firms  shall  apply.** 

The  defendants,  by  leave,  appealed. 

Sir  R,  Webster t  Q,0,,  and  P.  Ogden  Lawrence,  lor 
the  appellants. — Rule  11  of  order  48a  was  intended 
to  apply  to  persons  carrying  on  business  under  sham 
names,  such  as  "  Waukenphast,**  and  was  new- 
intended  to  authorize  the  service  of  a  writ  on  a 
foreigner  or  Scotchman.  The  rule  gives  no  justifica- 
tion or  right  to  serve  a  Scotchman  carrying  on  bosi-t 
ness  in  England.    That  is  a  matter  for  service  out  of 
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the  JQiifldiotioii,  in  respect  to  which  there  is  a  whole 
Qode  of  mlee.  If  there  were  any  doubt  about  the 
matia'  on  prinok>le,  ihe  cases  of  Russell  ▼.  Camhefort 
SDd  St.  Oobain  Channy  and  Cirey  Co,  v.  Hoyermann^s 
Agenof  are  oondusive.  They  apply  with  even  greater 
fcvoe  to  a  Sootchman  than  to  a  foreigner.  [They  were 
stopped  by  the  Court] 

Cozens  Hardy,  Q.Cy  and  T.  R.  Hughes^  for  the 
respondents. — Bule  11  is  expressed  in  very  ffeneral 
terms,  and  Russell  ▼.  Camhefwi  gives  the  only  mnita- 
tion  that  ought  to  be  set  upon  it.  Scotchmen  are 
subjects  of  Parliament,  and  it  is  not  imreasonable  to 
suppose  that  Parliament  may  have  considered  them 
in  authorising  these  rules :  Grant  v.  Anderson,  [1892] 

I  a  B.  108,  40  W.  B.  Dig.  191.  The  judgments  of 
Lord  Esher  and  A.  L.  Smith,  L.J.,  in  St.  Oohain 
Channy  and  Cirey  Co.  v.  Hoyermann^s  Agency  seem 
to  suggest  this  distinction.  If  the  same  principle 
qyplies  to  Scotchmen  as  to  foreigners,  that  case  is 
sgainst  our  contention,  but  the  ratio  decedendi  tiiere 
was  allegiance,  not  local  domicile.  All  Sir  John 
Buns*  dealine  with  us  were  carried  on  under  the 
name  of  G.  &  J.  Bums,  and  we  are  suing  him  in 
respect  of  something  done  by  him  under  that  name. 
WorteaUr  City  and  County  Banking  Co.  ^.  Firbank, 
Facing,  &  C&.,  42  W.  B.  402,  [1894]  1  Q.  B.  784, 
profes  that  rule  1  of  order  48a  appUes  to  foreigners 
not  subject  to  the  jurisdiction  of  English  courts 
except  so  far  as  as  they  are  so  subject  under  the  order 
itself. 

LiNDLET,  L.J. — ^This  is  an  appeal  from  a  decision 
of  the  Yice-Chancellor  of  the  County  Palatine  of 
Lincaster,  refusing  to  make  an  order  in  the  terms  of 
the  notice  of  motion,  which  in  substance  was  to  set 
sside  the  writ  and  all  subsequent  proceedings  in  this 
action  of  Maclver  v.  O.  &  J.  Bums.  The  action  was 
lironght  by  three  gentlemen  of  the  name  of  Maclyer 
sgainst  Sir  John  Bums,  sued  as  G.  &  J.  Bums,  and 
it  ^ypears  from  the  indorsement  on  the  writ  that  ^e 
action  was  a  partnership  action  to  take  the  accounts 
sod  wind  xtp  the  business  of  what  is  called  the  Cl^de 
Steam  Navigation  €k>.  The  Clyde  Steam  Navigation 
Go.  was  a  partnership  between  the  plaintiffs  and  Sir 
John  Bums,  and  the  dealings  and  trainsactions  of  that 
partnership  relate  to  the  sailings  of  steamships  from 
the  Clyde.  Now  Sir  John  Buxub  being  sued  simply 
as  a  member  of  that  firm,  and  being  a  domiciled 
Scotchman,  not  residing  here,  and  having  nothing 
whatever  to  do  in  this  country  so  far  as  the  cause  of 
the  action  is  concerned,  nevcotheless  does  carry  on 
bosiness  in  Liverpool,  apparently  under  the  name  of 
0.  &  J.  Bums,  and  in  consequence  of  that  circum- 
stance he  is  sued  under  that  firm  name,  as  I  will  call 
it.    The  question  is  whether  that  is  right. 

Noir,  apart  from  all  rules,  let  us  consider  the  thing 
on  principle.  Here  is  a  partnership  action  between 
certam  partners.  The  proper  parties  to  that  partner- 
ship action  are  tiie  individual  partners.  We  have 
ascertained  by  inquiry  that  Sir  John  Bums  is  not 
describedin  the  partnership  articles  as  a  separate  firm 
CBirying  on  business  under  the  name  of  G.  &  J.  Bums. 
Whether  it  would  have  made  any  difference  if  he  had 
been,  I  do  not  pause  to  inquire.  Now,  being  sued  in 
lespect  of  that  partnership  business,  and  bein^  a 
Sootchman  domiciled  in  Scotland,  and  not  bemg 
resident  here;  if  he  is  to  be  sued  at  all  in  this  country, 
it  ought  to  be  under  order  11,  which  relates  to  the 
service  on  and  suing  of  persons  not  resident  in  tiiis 
oomitry.  That  is  the  proper  order  to  go  under  jprtm^ 
fade.  But  then  it  is  said,  on  behalf  of  the  plaintifls, 
*'As  he  carries  on  business  in  Liverpool  imder  the 
name  of  G.  &  J.  Burns,  we  can  sue  him  under  rule 

II  el  order  48a."    Order  48a  refers  to  actions  by  and 


against  partnerships.  The  first  ten  rules  of  it  relate 
to  actions  by  and  against  partnerships  only.  Part- 
nerships can  now  be  sued  in  the  name  of  the  firm, 
which  they  could  not  before,  and  inasmuch  as  they 
had  before  to  be  sued  in  the  names  of  the  persons 
who  composed  the  firm,  it  was  necessary  to  frame 
some  rules  to  carry  out  the  procedure,  and  rules  1  to 
10  of  order  48a  are  addressed  to  motions  of  that  kind. 

Then  comes  rule  11,  which  has  really  nothing  on 
earth  to  do  with  tJie  partnership  rules,  but  which  is 
tacked  on  to  a^ply  to  the  case  of  a  single  individual  who 
cetrries  on  business  either  in  the  name  of  a  firm  or,  as 
it  is  expressed  in  the  rale,  under  some  name  other  than 
his  own.  Bule  11  is  expressed  in  this  way :  '*  Any 
person  carrying  on  business  within  the  jurisdiction  ** 
— there  is  no  reference  whatever  to  persons  carrying 
on  business  without  ihe  jurisdiction— "  in  a  name 
or  style  other  ihxua.  his  own  name  may  be  sued  in 
such  name  or  style  as  if  it  were  a  firm  name." 
Pausing  there,  that  does  not  give  the  court  anv  power 
to  sue  a  person  abroad  in  the  firm  name.  Then  the 
rule  runs  on :  "  And,  so  far  as  the  nature  of  the  case 
will  permit,  all  rules  rdating  to  proceedings  against 
firms  shall  apply."  That  throws  us  back  upon  what 
I  may  call  the  code  of  mles  relating  to  firms— rules 
1  to  10.  Unquestionably  rules  1  to  10  have,  to  a 
certain  extent,  altered  the  law  as  it  was  laid  down  in 
Russell  V.  Cdmbe/ort,  The  law  is  altered  to  this 
extent,  that  if  two  or  more  persons,  being  foreigners, 
carry  on  business  in  this  country  in  partnership,  you 
may  sue  them  under  the  firm  name,  and  get  judg- 
ment against  ihe  firm,  which  Judgment  can  be  exe- 
cuted against  its  assets  in  this  country.  But  when  ' 
you  come  to  apply  that  to  the  case  of  a  single  indi- 
vidual, tiiere  are  no  joint  assets  and  the  rule  will 
not  work.  Take  the  St.  Oobain  case.  Just  consider 
the  difference.  If  you  have  a^  claim  against  two  or 
more  partners,  and  you  get  judgment  against  ihe 
firm,  the  judgment  only  aflfects  the  joint  assets.  Ton 
cannot  make  it  the  foundation  of  a  olaim  on  the 
individual  assets.  If  you  obtain  judgment  against 
an  individual  who  carries  on  business  in  a  firm  name, 
your  judgment  is  against  him  and  him  only,  and  yon 
cannot  ^  any  other.  Therefore  there  is  really  no 
analogy  between  the  two  cases.  If  you  are  desJing 
with  a  single  person,  whether  a  foreigner  or  a 
Sootchman,  the  same  rule  applies,  and  you  must  go 
under  Order  IL  You  cannot  get  at  him  under  Oroer 
48a  at  alL 

Now  consider  what  rule  11  is  for.  Bule  11  is  to 
enaUe  the  suin^  of  persons  in  the  name  in^  whidi ' 
they  carry  on  busmess — ^to  facilitate  liie  carrying  on 
of  actaons  against  persons  who  conceal  tiieir  names. 
For  that  purpose  you  must  adapt,  as  far  as  you  can, 
the  rules  relating  to  actions  against  firms — partners 
in  firms.  When  ]^ou  come  to  applv  it  to  oases  in 
which  ihe  reasoning  does  not  anplyt  it  will  not 
work  at  all.  I  put  a  case  in  uie  course  of  the 
argument,  which  strikes  me  as  showing  what  the 
real  object  of  that  rule  is.  If  a  man  contracts 
debts  wilii  his  baker  or  butcher  in  his  own  name,  and 
carries  on  business  under  a  name  not  his  own,  the 
baker  or  butcher  cannot  sue  him  under  the  name  not 
his  own.  The  reasoning  of  rule  11  doesnot  apply  at 
all  to  such  a  case.  Why  should  it?  When  you  come 
to  look  at  rule  11  you  observe  the  words  "maybe  sued 
in  such  name  or  style  as  if  it  were  a  firm  name." 
That  is  the  kev  to  the  whole  thing.  I  do  not  say  the 
language  of  the  rule  states  it,  but  it  involves  this : 
that  you  can  only  sue  a  man  in  his  firm  name  in 
respect  of  matters  which  are  oonneoted  with  the 
business  which  he  does  cany  on  under  that 
name.  Now  supposing  that  Sir  John  Bums  in 
this  case  had  a  partner,  and  cairied  on  business 
in  liverpool  under  the  name  of  G.  ft  J.  Bmiy 
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you  oould  not  sue  him  in  such  an  action  as  this 
in  that  firm  name,  because  that  would  embrace 
somebody  who  had  nothing  whaterer  to  do  with  the 
cause  of  action. 

It  appears  to  me  that  there  has  been  a  confusion  of 
thought  in  this  case  altogether  and  a  mistake,  which 
is,  to  mv  mind,  palpable  when  you  look  at  the  reason 
of  the  uiing ;  and  I  must  say  that  if  we  were  to  up- 
hold this  order  we  should  be  sanctioning  a  course 
which  would  give  rise  to  a  ^reat  deal  of  msturbance 
and  outcry,  and  very  legitunate  outcry  too,  on  the 
part  of  Scotchmen  and  foreigners.  The  rii^ht  course 
here  is  to  sue  Sir  John  Bums  in  his  own  name,  and 
to  apply  for  leave  to  serve  him  under  order  11 . 

I  think  the  order  ought  to  be  reversed. 

Lopes,  L.J. — lam  entirely  of  the  same  opinion.  I 
think  the  learned  Yice-Chancellor  has  misconceived 
the  effect  of  this  mle  11  of  order  48a.  That  rule  was 
not  intended  to  apply  to  a  case  like  the  present ;  it 
was  intended  to  apply  to  the  case  of  an  individual  who 
carries  on  business  in  an  assumed  name — such,  for 
instance,  as  the  man  who  carries  on  business  under 
the  name  of  '*  Wauken^hast,"  or,  again,  under  the 
name  of  '*  Madame  Louise,*'  the  real  name  being  an 
entirely  different  one ;  "  Madame  Louise "  and 
"  Waukenphast '*  being  assumed  names.  The  object 
of  the  rule  was  simply  to  apply  to  cases  of  that  kmd, 
and  in  that  respect  was  to  remedy  a  defect  which 
existed  before  tnat  rule  came  into  operation. 

I  entirely  agree  with  what  has  been  said  by  the 
Lord  Justice.  I  think  if  we  were  to  support  the 
order  that  has  been  made,  a  greater  storm  would 
azise  than  arose  on  a  previous  occasion  when  Scotch- 
men considered  themselves  aggrieved  by  a  case  which 
was  decided  in  this  court. 

RiOBT,  L.J. — ^I  am  of  the  same  opinion.  First  of 
all,  let  us  consider  the  literal  meaning  of  the  words  of 
rule  11 :  "  May  be  sued  in  such  name  or  style  as  if 
it  were  a  firm  name."  That  is  to  say,  he  may  be 
treated  as  though  he  were  a  member  of  a  firm  carry- 
ing on  business  in  a  firm  name.  It  appears  to  me 
that  those  words  necessarily  limit  the  operation  of 
rule  11  to  cases  arising  out  of  that  carrying  on  of  a 
business.  This  is  not  a  case  of  the  kind  at  all,  and  it 
would  appear  to  me  to  be  altogether  wresting  the 
meaning  of  that  clause  into  ^uite  a  different  meaning 
to  attribute  the  meaning  to  it  which  has  been  taken 
by  the  Yice-Chancellor. 

With  re^;ard  to. the  argument  that  Scotchmen  in  a 
case  of  this  kind  are  to  be  treated  as  in  a  different 
position  from  foreigners,  I  cannot  accede  to  it  at  all. 
Of  course,  Scotchmen  are  not  foreigners;  they  are 
fellow-subjects  of  ours,  and  the^  are  in  the  same 
position  as  any  other  fellow-subjects,  with  the  im- 
portant exception  that  their  system  of  jurisprudence 
differs  in  very  important  matters  from  ours — ^t^t 
there  are  such  differences  between  our  system  and 
theirs  that  even  if  you  find  words  wMch  control  the 
jmnsdiction  of,  or  confer  a  jmisdiotion  iqion,  our 
courts,  you  no  more  assume  them  to  apply  to  the 
case  of  Scotchmen  than  to  the  case  of  foreigners. 
Parliament,  of  course,  may  legislate  for  Scotdimen 
as  it  may  legislate  for  Frenchmen,  so  far  as  they 
are  concerned  in  matters  of  litigation  in  our 
courts ;  but  mere  general  language  'mH  not  be  con- 
strued necessarily  to  i^ply  either  to  foreigners  or  to 
Scotchmen.  That  is,  I  think,  the  meaning  that  is  to 
be  attributed  to  the  reasoning  in  the  judgments 
already  cited ;  and,  as  I  have  a&ead^  pointed  out,  to 
call  a  Scotchman  an  English  subject  is  a  perfect 
absurdity.  No  one  can  ever  construe  words  which 
have  express  reference  to  English  subieots — as  was 
said  in  one  case  by  the  Master  of  the  BoUs—  as  having 
refeacenoe  to  Sootohinen. 


Appeal  allowed. 

Solicitors,  Bircham  «fe  Co.,  for  BaUsons,  Warr,  A 
WifMhurat,  Liverpool ;  Bowdiffes.  Bawle,  &  Co,,  for 
EiU,  Dickinaon,  Dickinson,  &  Hill,  Liverpool. 


IQtg^  Otourt  of  gu^ttce. 

SK^J.}  July  27;  Aug.  1,1895. 

In  re  Lamson  Store  Sbbvice  Ck>.  (Limited}. 
In  re  National  Beyeesionaby  Co.  (Limited),  (a.) 

Company— Bedudion  of  capital— Liat  of  crediU/ra  not  to 

be  dispensed  with — Companies  Act,  1867  (30  &  31 

Vict.  c.  131),  s.  13. 

Where  a  company  seeks  the  sanction  of  the  court  to  a 
proposed  reduction  of  capital,  involving  either  the  dimi- 
nution of  any  liability  in  respect  of  unpaid  capital  or 
the  payment  to  any  shareholder  of  paid-up  capital,  the 
court  has  no  jurisdiction  to  dispense  with  the  settlement 
of  a  list  of  creditors  of  the  company  or  with  the  ascer- 
tainment of  the  names  of  such  creditors  in  manner 
provided  by  the  I3th  section  of  the  Companies  Act,  1867. 

These  were  two  petitions  for  reduction  of 
capital. 

By  the  first  petition  it  was  sought  to  pay  off  capital 
which  was  in  excess  of  the  wants  of  the  companv, 
partly  by  writing  off  unissued  capital  and  partly 
by  the  return  of  capital  which  had  been  paid  up. 

By  the  second  petition  it  was  sought  to  obtain  the 
sanction  of  the  court  to  the  reduction  of  the  capital 
by  writing  off  a  loss  which  had  happened  by  reason  of 
a  large  portion  of  the  funds  of  the  company  having 
berai  vested  in  the  purchase  of  its  own  shares. 

What  bad  happened  in  each  of  these  cases  in 
chambers  was  this.  The  creditors  of  both  companies 
were  few  in  number,  and  in  the  first  case  an  affidavit 
was  made  that  the  debts  up  to  the  date  of  the 
affidavit  had  been  paid  or  satisfied.  In  the  second 
case  no  such  affidavit  was  made.  The  chief  clerk  in 
each  case  made  an  order  dispensing  with  the  necessity 
for  the  settlement  of  a  list  of  creditors  of  the  com- 
pany. 

By  section  13  of  the  Companies  Act,  1867,  '*  Where 
a  company  proposes  to  reduce  its  capital,  every 
creditor  of  the  company  who,  at  the  date  fixed  by  the 
court,  i&  entitled  to  any  debt  or  claim  which,  if  that 
date  were  the  commencement  of  the  winding  up  of 
the  company,  would  be  admissible  in  proof  against 
the  company,  shaU  be  entitled  to  object  to  the  pro- 
posed  reduction  and  to  be  entered  in  the  list  of 
creditors  who  are  entitled  so  to  object.  The  court 
shall  settle  a  list  of  such  creditors,  and  for  that  pur- 
pose shall  ascertain  as  far  as  possible,  without 
requiring  an  application  from  any  creditor,  the  names 
of  such  creditors  and  the  nature  and  amoimt  of  their 
debts  or  didms,  and  may  publish  notioes  fixing  a 
certain  day  or  days  wiuiin  which  creditors  of  tiie 
company  who  are  not  entered  on  the  list  are  to  claim 
to  be  entered,  or  to  be  excluded  from  the  right  of 
objecting  to  the  proposed  reduction." 

Buckley,  Q.C.,  and  Whinney,  appeared  for  the 
first-named  company. 

Chaham  Hastings,  Q.C,  and  Oregson,  appeared  for 
the  seoood-named  company. 

In  each  case  it  was  argued  for  the  petitioners  that 

(a.)  Beported  by  Wm.    Scott  Thompsow,  Esq-, 
'    Banister-at'-Law. 
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tiiere  beiog  in  iact  no  orediton  of  ihe  company  the 
proTiaonB  of  section  13  of  the  Companies  Act,  1867, 
did  not  apply,  and  that,  therefore,  the  chief  clerk's 
ordras  were  correct. 

SnBLmo,  J.— [His  lordshipstated  the  facts  as  above 
set  forth,  and  proceeded : — ]  The  qoestion  to  my  mind 
18  this,  Whether  that  was  a  proper  order  under  the  cir- 
dUDstsnoes.  The  petitions  do  not  fall  within  the  proviso 
in  danse  4  of  the  Act  of  1877,  which  is  to  the  effect 
that  where  the  redaction  of  the  caj^tal  of  a  company 
does  not  involve  either  the  diminunon  of  any  liability 
in  respect  of  unpaid  capital  or  the  payment  to^  any 
shareholder  of  any  paid  up  capital,  the  creditors 
shall  not  be  entitled  to  object  or  required  to  consent 
to  tho  proposed  reduction.  Therefore  the  proceedings 
most  be  conducted  with  due  regard  to  the  Act  of 
1867,  s.  13  (reads  it).  Now  the  first  words  are 
impmtive,  the  court  '* shall"  settle  a  list  of 
ereoitors.  The  order  which  has  been  made  in  cham- 
ben  directs  that  the  proceedings  for  settling  the  list 
of  creditors  shaU  be  dispensed  with.  In  my  opinion 
that  order  is  wrong  in  form  and  ought  not  to  have 
been  made.  The  second  portion  of  section  13  is  also 
imperative,  but  to  a  certain  extent  tiiis  requirement 
has  been  complied  with,  for  evidence  has  been 
brought  before  the  court  by  which  to  a  certain 
extent  the  creditors  have  been  ascertained.  The 
third  part  of  section  13  is  not  imperative,  but  directory. 
Bales  were  made  in  1868  which  guide  the  proceedings 
in  chambers.  I  need  not  go  through  them.  These 
slso  I  take  not  to  be  imperative,  but  directory,  and 
the  court  has  a  certain  discretion  as  to  whether  it 
will  require  the  proceedings  there  pointed  out  to  be 
taken  or  not.  The  question  in  this  case  is  whether 
the  order  of  the  chief  derk  being,  as  I  think  it  is, 
wrens  in  form,  it  is  not  also  wrong  in  substance  in 
that  me  discretionary  power  vested  in  the  court  has 
been  wrongly  exercised.  I  am  of  that  opinion.  I 
do  think  that  this  is  a  case  in  which  the  unperative 
directions  of  the  Act  ought  to  be  followed.  I  think 
the  matter  must  go  back  to  chambers  with  a  direction 
that  proper  advertisements  must  be  issued.  I  will 
give  a  direction  that  the  matter  be  proceeded  with  in 
the  vacation. 

Solicitors  in  the  first  petition,  Harwood  db  SUphen- 
ton. 

Solicitors  in  the  second  petition,  Hiffe,  HtnUy^  & 


^A.\  Jnly31.1895. 

liLOTD  V,  NOWXLL.  (a.) 

YendoT  and  pwrchaaer — Memorandum  in  wrUing — Cofi' 
dUion  of  the  esMence  of  tKt  contract — Bight  of  vendor 
to  waive  condiUon — Specific  performance. 

By  a  memorandum^  eigned  by  the  pUUniif  and  the  de- 
fendofU,  U  was  providea  that  the  former  eJtould  eell  to 
the  latter  a  leaeehold  house  "  euhject  to  the  preparation 
6y  mg  {the  plaintiff* $)  eoliciior  of  a  formal  contract.** 
The  plaintiff  having  brought  an  acUon  for  specific  per- 
fcrmance  upon  the  memorimdum, 

Held,  that  this  stipulation  was  a  condition  precedent 
to  a  concluded  agreement  between  the  parties;  thai  it 
c(mld  not  be  waived  by  the  plaintiff,  as  being  for  his 
acdusive  advantage  ;  and,  therefore,  that  the  aitum  must 

The  plaintiff,  Bdwin  Lloyd,  having  agreed  to  sell 

(a.)  fieported  by  0.  C.  Henslet,  Bsq.,  Barrister* 
at*Law. 


to  the  defendant,  Joseph  Dove  Nowell,  and  the 
defendant  having  agreed  to  purchase  the  house  No. 
365,  Gamden-road,  the  agreement  was  reduced  to 
writing,  and  was  as  follows : — 

**  365,  Gamden-road, 

•«  Nov.  1,  1894. 
«  Subject  to  the  preparation  by  my  solicitor  and 
completion  of  a  formal  contract,  I  am  willing  to  sell 
to  you  lease  of  365,  Gamden-road,  for  a  term  of 
twenty-eight  years  at  a  rent  of  £110  per  annum,  you 
paying  me  £500  premium  for  same,  and  also  paying 
the  cost  of  new  lease ;  £100  naid  (and  receipt  hereby 
acknowledged)  as  conditional  deposit.  The  balance 
to  be  paid  1st  day  of  January,  1895,  and  possession 

Siven   on   completion.      Plants    and    conservatory 
owers  to  be  induded  in  price  named. 

*•  (Signed)       B.  Lloyd. 
*'  Accepted. 
"  (Signed)       Joseph  D.  Nowell. 
**  witness,       Geobob  SQxnRB  Boittall. 

The  agreement  was  retained  by  the  plaintiff,  and 
on  the  Ist  of  November  the  oiBfendMit  paid  the 
said  deposit,  and  the  plaintiff  handed  him  a  duplicate 
of  the  agreement  signed  by  the  plaintiff. 

The  defendant  having  subsequently  refused  to  com- 
plete, the  plaintiff,  waiving  his  right  to  have  a  fonnal 
contract  prepared,  brought  the  present  action  claim- 
ing specific  performance  of  the  a^^reement. 

The  defendtfit  jdeaded  in  his  defence  that  the 
agreement  was  not  a  sufficient  memorandum  within 
we  Statute  of  Frauds,  and  counter-claimed  for  a 
return  of  the  deposit,  alleging  that  he  had  been  in- 
toxicated when  he  gave  it. 

Warrington,  Q.G.,  and  George  Henderson,  for  the 
plaintiff.— The  mere  fact  that  the  agreement  stipulates 
for  a  formal  contract  does  not  imply  that  it  is  not  a 
concluded  agreement:  Bossiter  v.  Miller,  26  W.  B. 
865,  3  App.  Gas.  1124.  The  stipulation  is  in  favour 
of  the  puontiff  only,  and  he  may  therefore  waive  it : 
Hawksley  v.  Outram,  [1892]  3  Oh.  359,  41  W.  B.  Dig. 
169. 

Benshaw,  Q.C.,  and  A.  BedddU,  for  the  defendant. 
—The  stipulation  prevents  the  a^^reement  from  being 
conclusive.  It  is  not  a  stipulation  in  favour  of  the 
I^aintiff  only.' 

EsKSWiOH,  J.— It  has  been  stated  by  Lord  Black- 
bum  in  Bossiter  v.  Miller,  that  it  is  a  question  of 
construction,  whether  the  parties  finally  agreed  to  be 
bound  bv  terms  which  they  have  reduced  to  writing, 
though  my  were  subsequently  to  have  a  fonnal 
agreement  drawn  w.  It  seems  to  me  that  on  the 
true  construction  of  the  agreement  before  me,  it  is 
not  a  concluded  agreement,  suhiect  mscely  to  some- 
thing afterwards  being  done.  The  stqidraan  as  to 
the  pre]mration  of  a  formal  contract  is  of  its  onenoa, 
preventing  it  from  being  finaL 

The  question  then  arises,  Whether  that  stipulation 
is  for  the  benefit  of  the  plaintiff  only,  so  as  to  entitle 
him  to  waive  it.  The  case  of  Hawkesley  v.  Otitram 
has  been  referred  to  as  showing  that  it  can  be  waived. 
Tiiat  case,  however,  is  distinguishable.  Ther^  a 
partner  in  a  business  gave  a  power  of  attorney 
authorising  the  sale  of  his  share  of  the  business, 
l^e  agreement  for  sale  contained  a  clause  restraining 
tile  vendors  Crom  trading  within  a  certain  distance  of 
the  place  where  the  business  was  carried  on.  An 
action  for  spedfic  peorf oimance  havinj^  been  broujght 
by  the  purchaser,  Bomer,  J.,  dismissed  the  action, 
holding  that  that  clause  was  ultra  vires  the  power  of 
attorney.  The  Gourt  of  App^,  however,  decided 
that  even  if  it  was  tUtra  vires,  it  was  for  the  benefit 
of  tiie  purchaser  only,  and  that  he  might,  therefore, 
waive  it.    There  could  be  in  that  case  no  doubt  for 
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whose  benefit  the  daase  was  inserted.  It  was 
manifestly  inserted  wholly  for  the  benefit  of  the  pur- 
chaser, and  not  at  all  for  that  of  the  vendor.  The 
purchaser  was,  therefore,  clearly  entitled  to  waive 
it.  But  how  can  I  hold  that  the  condition  in  the 
present  case  is  only  for  the  benefit  of  the  phiintiff  P  It 
was  no  doubt  inserted  by  his  solicitor  for  his  benefit ; 
but  it  may  be  for  the  benefit  of  the  defendant  as  welL 
Lord  Bladcbum,  in  the  case  mentioned  above,  says, 
"  parties  do  often  enter  into  a  negotiation,  meaning 
that  when  they  have  (or  think  they  have)  come  to 
one  mind,  the  result  shall  be  put  into  formal  shape, 
and  then  (if  on  seeing  the  result  in  that  shape  they 
find  they  are  agreed)  signed,  and  made  binding ;  but 
that  each  party  is  to  reserve  to  himself  the  right  to 
retire  from  the  contract,  if,  on  looking  at  the  formal 
contract,  he  finds  that,  though  it  may  represent  what 
he  said,  it  does  not  represent  what  he  meant  to  say.*' 
It  is  quite  within  the  limits  of  imagination  that  the 
vendor  and  purchaser  here  both  meant  subsequently 
to  have  a  formal  contract  drawn  up  which  should 
contain  not  what  they  had  said,  but  what  they  meant 
to  say.  The  words  *'  subject  to  the  preparation  by 
my  solicitor  and  completion  of  a  formal  contract,  I  am 
willing  to  sell/'  seem  fairly  open  to  that  construc- 
tion. 

I  am  thus  of  opinion  that  the  stipulation  foes  to 
the  root  of  the  contract,  and  is  not  one  which  the 
plaintiff  can  waive.  There  will  consequently  be 
judgment  for  the  defendant,  with  costs. 

Solicitor  for  the  plaintiff,  JFm.  Negus. 

Solicitors  for  the  defendant,  Taylor  &  Taylor. 


Chan.  Div.  ) 
Kekewich,  J.  j 


July  10.  11,  12,  1895. 


In  re  GooBENOUOH. 
Mabland  V,  Williams,  (a) 

IrUere$t,  rate  of-— Tenant  for  li/e—Bematndermanr- 
Capital  income — Apportionment, 
The  court,  in  applying  the  rule  laid  down  in  Be  Earl  of 
Chesterfield's  Trnsta  (32  W.  R,  361,  24  CK  D.  643) 
and  analogous  caeea,  ought  now  to  take  interest  at  3  per 
cent,  instead  of  4  per  cent  as  the  basis  of  calculation. 

Under  a  settlement  executed  in  1830  the  testator, 
W.  Goodenough,  was  entitled  absolutely  to  a  sum  of 
consols,  subject  to  the  prior  life  interests  of  Dr.  and 
Mrs.  Hawkins. 

By  his  will,  the  testator  gave  his  residuary  estate  to 
^rustees  upon  trust  for  his  daughter  Mrs.  Hawkins  for 
life,  with  remainder  as  she  should  by  will  or  codicil 
appoint.  The  will  contained  a  power  to  retain  and 
va^  investments. 

The  testator  died  in  1854. 

Mrs.  Hawkins,  who  died  in  1878,  by  her  will,  ap- 
pointed the  fund  over  which  she  had  power  to  ap- 
point by  the  will  of  W.  Goodenough  to  ner  husband. 
Dr.  Hawkins,  absolutely,  and  appointed  him  sole 
executor. 

Dr.  Hawkins  died  in  1894,  and  the  defendant 
Williams  was  his  sole  executor. 

The  question  now  raised  by  the  trustees  of  the  will 
of  W.  Gkx>denouKh  was  whether  Uie  defendant 
Williams,  as  legal  personal  representative  of  Mrs. 
Hawkins,  was"  entitled  to  any  and  what  part  of  the 
capital  of  the  consols,  the  reversion  of  wmch,  on  the 
death  of  Dr.  Hawkins,  formed  part  of  the  estate  of 
the  testator,  and  had  not  been  sold  as  dii^cted  by  his 
will. 


Crawley f  for  the  trustees  of  the  will. 

Badcock,  for  the  defendant  Williams. 

Martefit  Q.O.,  and  Lemon;  Henshaw,  Q,C.,  and 
Methold;  BramweU  Davis,  Q.C.,  and  Potts,  for  lega- 
tees. 

Kekewich,  J.  [after  holding  that  the  case  was 
governed  by  In  re  Earl  of  ChesterJUUTs  Trustees,  32 
W.  B.  361,  24  Oh.  D.  643,  and  that  the  reversionary 
interest  of  the  testator  in  the  fund  ought  to  have  been 
converted,  and  that  the  legal  personal  representative 
of  Mrs.  Hawkins  was  entitled  to  an  apportioned  part 
of  the  capital  of  the  fund  on  that  basis],  said : — The 
rule  in  Lord  Chesterfield's  case  for  ascertaining  the 
amount  apportionable  between  capital  and  income,  is 
to  ascertain  what  sum — put  out  at  4  per  cent,  per 
annum  on  the  day  of  the  death  of  the  testator  and 
accumulating  at  compound  interest  calculated  at  that 
rate  with  yearly  rests  and  deducting  income  tax — 
would  have  produced  the  amount  actually  received. 
This  hypothetical  sum  is  to  be  treated  as  capital, 
and  the  balance  income.  In  most  cases  this  inures 
greatly  to  the  benefit  of  the  tenant  for  life.  It 
is  obvious  that  any  alteration  in  the  rate  of  interest 
will  make  an  enormous  difference.  Four  per  cent, 
has  always  hitherto  been  the  rate.  What  rate  of 
interest  ouffht  now  to  be  considered  as  the  oourt 
rate  to  be  allowed  in  analogous  cases  to  the  present 
one  or  charged  against  trustees  in  respect  of  moneys 
for  which  they  are  liable.  I  think  it  is  a  question 
which  ought  to  receive  the  consideration  of  all  the 
judges  of  the  Chiuicery  Division  and  be  finally 
settled,  but  I  am  not  aware  of  any  proceeding  by 
which  it  can  be  done.  The  result  of  adopting  3 
per  cent,  instead  of  4  per  cent,  will  oe  very 
greatly  in  favour  of  capital  as  against  income.  Four 
per  cent,  has  been  for  generations  regarded  as  the 
rate  to  be  allowed  by  the  Court  of  Chancery  unlesB  5 
per  cent,  was  chargeable  for  special  reasons.  Five  per 
cent,  was  generally  allowed  by  juries  as  the  current 
rate  of  interest  applicable  to  mercantile  contracts  or  as 
fit  to  be  iJlowed  on  the  footing  of  damages.  But  it 
is  common  knowledge  that  nowadays  trustees  cannot 
get  4  per  cent,  and  have  to  take  even  less  than  2f , 
and  that  ordinary  people  willing  and  able  to  go  out- 
side trust  securities  and  yet  determined  not  to  specu- 
late find  it  impossible  to  get  more  than  3  perloent. 
and  are  very  glad  to  get  as  much.  It  seems  to  me  to 
be  bordering  on,  if  not  an,  actual  absurdity  to  fix 
4  per  cent,  as  the  court  rate  where  an  ordinary  pru- 
dent investor  cannot  obtain  that  return.  In  In  re 
Dracup,  Field  v.  Dracup,  42  W.  B.  264,  [1894]  1  Ch. 
59,  the  court  chaiged  3  per  cent,  interest.  In  my 
opinion  the  time  has  arrived  when  4  per  cent,  except 
as  a  penal  rate,  ought  not  to  be  allowed ;  and  I  think 
the  amount  should  be  ascertained  in  this  case  on  the 
footing  that  3  per  cent  is  the  proper  rate  of 
interest 

Solicitors,  Frere,  Foster,  &  Co. ;  Hepburn,  Son,  A 
Cutcliffe;  Taylor,  Son,  &  Humbert. 


(a.)  Beported  by  F.  T.  Duka,  Esq.,  Barrister-at- 
Law. 


Q.  B.  Div.  )    June  25 ;  July  4  ; 

(Wright  and  Kennedy,  JJ.)    j        Aug.  7.  1896. 

Smallwood  {Respondent)  v.  Sheppakds 
^  (Appellant),  (a.) 

Frauds,  Statute  of— Interest  in  land^Landlord  and 
tenant — Parol  agreement  /or  non-continuous  letting 
and  hiring  of  land— Entry  on  land  for  purposes  of 

(a.)  Beported  by  Ebskinb  Bbid,  Esq.,  Banistw^ 
;  at-Law. 
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Smallwood  (Bespondent)  v.  Shepfabds  (Afpblulnt). 


High  Cotjbt. 


ocatpatton    coffer   agreement  —  Exclusive  poaaession 

during  ocatpation — Statute  of  Frauds  (29  Car*  2,  c, 

8),  #.4. 

Defendant  verbally  agreed  with  plaintiff  to  hire  a 
^dd  for  three  consecutive  bank  Midays,  and  to  pay  for 
Ike  use  of  it  the  total  sum  of  £45,  which  sum  was  to  be 
paid  by  three  equal  payments  on  the  days  in  question. 
Defendant  wxupied  the  field  on  the  first  of  the  three 
hfwk  holidays  only,  and  paid  the  instalment  on  account, 
hut  refused  subsequently  to  pay  the  balance  of  the  £45, 
and  hy  way  of  defence  to  an  action  by  the  plaintiff, 
pleaded  thqt  under  section  4  of  the  Statute  of  Frauds  the 
agreement  was  void. 

Held,  that  section  4  of  the  Statute  of  Frauds  was  no 
dffenee,  because  upon  the  evidence  it  appeared  that  the 
forol  agreement  was  for  a  single  letting  {although  the 
period  for  the  agreed  letting  was  not  continuous)  at 
a  single  rent;  and  there  had  been  an  entry  by  the 
defendant  on  the  land  after  the  agreement  for  the  pur^ 
poses  of  occupation,  and  a  payment  of  rent  on  account  of 
entry. 

Appeal  from  the  deoisioii  of  his  Honour  Judge 
Chfumen  sitting  at  the  Birmingham  County  €k>urt. 

The  ai^>eUant,  the  defendant  in  the  action,  entered 
into  a  parol  agreement  with  the  respondent  to  hire 
from  mm  m  piece  of  waste  hind  for  three  successiye 
bank  holidays  for  the  purpose  of  putting  up  a  steam 
"roundabout,"  and  for  the  use  of  the  Tana  on  these 
three  days  he  agreed  to  pay  £45.  The  appellant  was 
ilso  to  <uear  away  an  old  shed  that  stood  on  the  field 
and  was  to  be  allowed  £5  for  doing  so,  which 
deduction  from  the  £45  was  to  be  spread  over  the 
three  payments  in  which  the  rent  was  to  be  paid.  It 
wisfmrther  agreed  that  if  the  land  was  let  during 
this  time  for  building  purposes  the  appellant's  right 
to  haye  the  land  should  cease. 

The  i^meDant  pulled  down  the  shed  and  used  the 
fidd  for  tne  first  bank  holiday  only,  and  paid  a  sum 
oQ  account,  which,  together  with  his  deposit,  and  the 
{pro  rata)  allowance  made  him  for  pullmg  down  the 
ihed  came  to  £15.  He  did  not,  howeyer,  use  the  field 
for  the  second  or  third  bank  holiday,  although  the 
knd  was  still  unlet,  and,  therefore,  at  his  disposal 
had  he  wished  to  occupy  it. 

On  being  sued  for  the  balance  in  the  county  court, 
the  defendant  contended  that  the  agreement,  being  in 
THpect  of  a  future  right  to  use  the  land,  was  yoid  by 
Mction  4  of  the  Statute  of  Frauds,  which  requires 
such  contracts  to  be  in  writing;  also  that  he  under- 
itood  the  arrangement  to  be  tioat  he  should  pay  £15 
for  each  ^*  take,*'  so  that  the  agreement  that  he 
ihonld  haye  the  land  on  the  three  bank  holidays,  if 
gdll  unlet  for  building  purposes,  amounted  in  fact  to 
three  separate  contracts,  and  consequently  that  he 
WIS  not  liable  to  pay  for  the  two  days  on  which  he 
did  not  occupy. 

The  learned  county  court  judge  decided  in  fayour 
of  the  plaintiff,  on  the  groimd  that  there  had  been  an 
entry  under  the  agreement  on  the  land,  and  a 
user  of  the  land  by  the  defendant,  coupled  with  a 
payment  on  account,  which  could  only  be  referable  to 
one  entire  contract,  and  that  whether  the  arrange- 
ment ought  to  be  regarded  as  a  lease  or  as  an  agree- 
ment to  let  land  under  section  4  of  the  Statute  of 
Frauds,  the  jxroyisions  of  the  statute  had  in  fact  been 
complied  with.  He  did  not,  howeyer,  decide  the 
question  whether  or  no  tiie  defendant  was  to  haye 
odusiye  possession  of  the  field  during  the  period  that 
he  was  to  occupy  the  land. 

From  this  decision  the  defendant  i^pealed. 

/.  F.  P.  BawlinsoUf  for  the  appellant,  submitted 
that  the  licence  to^use.tfcy^,  land  on,  the  three  bank 
holidays  was  founded  on  three  sej^arate  agreements. 
With  regard  to  the  second  and  third  bank  holidays 


there  had  been  no  part  performance  to  take  the  case 
out  of  the  mischief  of  the  statute.  The  learned 
county  court  jud^e  was  wrong,  therefore,  in  holding 
that  section  4  of  the  Statute  of  Frauds  was  not  a 
good  defence  to  the  claim. 

He  cited  Maddison  v.  Alderson,  31  W.  E.  820, 
8  App.  Cas.  467,  and  Lavery  y.  Pursell,  39  W.  B.  163, 
39  Ch.  D.  508,  36  W.  B.  Dig.  86. 

C.  C.  Scott,  for  the  respondent. — ^The  learned 
county  court  judge  has  founa  that  the  right  to  use 
the  land  on  the  three  bank  holidays  constituted  a 
single  letting  at  a  lump  sum  for  the  three  dates. 
There  was  an  entry  on  the  land  by  the  defendant  for 
the  purpose  of  occupation  after  that  agreement  was 
made  and  a  payment  in  respect  of  that  entiy.  There 
was,  therefore,  a  demise  of  the  land  for  those  three 
specified  dates,  and  section  4  of  the  Statute  of 
Frauds  does  not  apply.  The  fact  that  the  rent  was 
to  be  paid  by  instcdments  does  not  alter  the  plain- 
tiffs contention  that  he  was  to  receiye  £45  for  the 
let.  There  is  no  authority  to  show  that  because  the 
dates  on  which  the  defendant  was  to  occupy  were 
not  consecutiye,  therefore  the  letting  cannot  be 
treated  as  one  contract.  The  dates  on  which  the 
land  was  to  be  at  the  disposal  of  the  defendant  were 
clearly  agreed  upon. 

He  dfced  Wright  y.  StaveH,  8  W.  B.  413.  2  Ellis  & 
Ellis  721,  and  Byley  v.  Hicks,  1  Strange  651.  The 
case  of  Taylor  y.  Caldwell,  11  W.  B.  726,  32  L.  J. 
Q.  B.  164,  does  not  apply  here. 

Eawlinson  replied. 

Cur.  (tdv,  vult. 

August  7,  1896.— The  judgment  of  the  Coubt 
(Wbioht  and  Kbwnbdy,  JJ.)  was  deliyered  by 

Weight,  J. — The  learned  county  court  judge  not 
hayinff  found  whether  it  was  intend«)d  that  the 
defendant  should  haye  the  exdusiye  possession  of 
the  land  on  the  dates  that  he  was  to  occupy  it,  it  was 
agreed  during  the  hearing  that  we  shouJ  d  draw  any 
inference  of  fact  from  the  eyidence  as  stated  in  the 
judge's  notes,  which  the  judge  might  haye  drawn. 
We  draw  the  inference  that  the  parties  intended  that 
the  defendant  should  haye  exdusiye  possession  of  the 
land  for  the  bank  holidays.  The  judge  has  found 
that  the  contract  was  a  single  entire  contract  for 
£45,  by  which  we  understand  him  to  mean  that  he 
finds  that  it  was  not  an  agreement  for  three  lettings  at 
a  separate  rent  or  price  for  each  of  the  tluree  bank 
holidays,  but  an  agreement  for  the  possession  and  use 
of  the  ground  on  three  occasions  at  a  lump  rent  or 
price  of  £45  for  the  three,  in  other  words,  for  one 
letting. 

The  defendant  entered  on  the  land  for  the  pur- 
pose of  occupation  under  the  agreement  on  one  of 
the  three  days.  After  entry  he  made  (as  the  county 
court  judge  finds)  a  payment  of  money  on  account 
which  can  be  referable  only  to  one  entire  agreement. 
He  might  haye  occupied,  had  he  chosen  to  do  so,  on 
the  two  later  days  which  the  letting  covered.  In 
order  to  maintain  an  action  for  **  use  and  occupation  " 
after  the  dose  of  the  period  for  which  it  is  sought  to 
make  the  party  sued  liable,  actual  occupation  is  not 
necessary.  The  def edant  is  liable  if  once  there  has 
been  an  entry  by  him,  provided  he  might  have  gone 
on  occupying  had  he  chosen  to  do  so.  He  has  "  hdd  ** 
although  he  has  not  *'  enjoyed  *'  (11  Gheo.  2,  c.  19,  s« 
14).  It  appears  to  us  that  upon  the  facts,  the 
defence  of  the  Statute  of  Frauds  fails.  There  haying 
been  an  entry  for  the  purpose  of  occupation  under 
the  agreement  for  a  sinig^e  letting  (although  the 
I>eriod  for  the  agreed  lettiujg  was  not  continuous]  at  a 
single  or  lump  rent  or  price  and  a  payment  of  rent 
on  account  of  the  ent^,  the  plaintiff's    right    to 
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balanoe  alter  the  termination  of  the 
I  is,  in  our  judgment,  not  affected  by  the 
fait  t£at  the  agreement  was  a  parol  agreement.  For 
these  reasons  the  appeal  fails  and  mart  be  dismissed, 
withoosts. 

Solicitors  for  the  appellant,  Morse  «k  8ifrtp$on  for 
W,  H.  Whitelocke,  Birmingham. 

Solicitors  for  the  resjpondent,  Dehenham  A  Walker 
for  J*  P.  Lafmherty  Birmingham. 


(Grantham  and  W^ht,  JJ.)  }  ^"^^  ^^'  ^®^^- 

Woolwich  Local  Boabd  v.  Gabdiheb.  (a.) 

Pedlar  —  CertifiaUe— Market — Pedlar    uiing    horee — 

ffawker^Markets  and  Fairs  Clauses  Ad,  1847  (10  dk 

11  Fid.  c.  14),  s.  13— Ped/ar«  Acts,  1871  (34  <fe  86 

Vict.  c.  96),  M.  3,  6 ;  1881  (44  &  45  Vict,  c.  45),  s.  2. 

By  section  13  of  the  Markets  and  Fairs  Clauses  Act, 

1847,    ** every  person  other  than  a  licensed  hawker*' 

selling  tollable  articles  within  the  limits  of  a  market  is 

liable  to  a  fencUty.    By  section  6  of  the  Pedlars  Act, 

1871,  a  pedlar* s  certificate  shall,  for  the  purpose  of  the 

Markets  and  Fairs  Clauses  Act,  1847,  have  the  same 

effect  as  a  hawker's  license,  and  the  term  **  licensed 

hawker  *'  in  the  kut-mentioned  Act  shall  be  construed  to 

include  a  pedlar  holding  such  a  certificate. 

Held,  that  a  pedlar  was  exempted  from  the  penalty 
imposed  by  section  13  of  the  Markets  and  Fairs  Clauses 
Act  only  so  long  as  he  was  trading  as  a  pedlar  as  defined 
by  section  3  of  the  Pedlars  Act,  1871. 

Howard  v.  Lapton,  L.  R.  10  Q,  B.  598,  23  W.  R. 
Dig,  132,  not  followed. 

Special  case  stated  by  a  metropolitan  magistrate. 

Clomplaint  was  made  before  the  magistrate  by  the 
appellants  under  section  13  of  the  Markets  and  Fairs 
Glaases  Act,  1847,  that  the  respondents  had  sold  or 
exposed  for  sale  in  a  cart  drawn  by  a  horse  within 
the  limits  of  a  market  owned  by  the  appellants,  articles 
—namely,  potatoes,  in  respect  of  which  tolls  were 
authorized  to  be  taken  in  the  market. 

The  facts  alleged  in  the  complaint  were  proved. 
Neither  of  the  respondents  held  a  hawker's  ucence, 
bat  each  of  them  held  a  pedlar's  certificate  obtained 
under  the  Pedlars  Act,  1871,  which  certificate  by 
section  2  of  the  Pedlars  Act,  1881,  authorized  the 
person  to  whom  it  was  granted  to  act  as  a  pedlar 
within  anv  part  of  the  Umted  Kingdom. 

By  section  6  of  the  Pedlars  Act,  1871,  a  pedlar's 
certificate  under  that  Act  is  for  the  purposes  of  the 
Markets  and  Fairs  Glauses  Act,  1847,  to  haye  the 
same  effect  within  the  district  for  which  it  is  granted 
as  a  hawkei^s  licence,  and  the  term  licenced  hawker 
in  the  last-mentioned  Act  is  to  be  construed  to  include 
a  pedlar  holding  such  certificate. 

On  behalf  of  the  respondents  it  was  contended  on 
the  authority  Howard  y.  Lupton,  L.  R.  10  Q.  B.  598, 
23  W.  B.  Dig.  132,  that  they  were  hy  virtue  of 
section  6  of  the  Pedlars  Act,  1871,  licensed  hawkers 
for  the  purpose  of  section  13  of  the  Markets  and  Fairs 
Glauses  Acts,  1847,  and,  therefore,  exempt  from  the 
penalties  prescribed  by  the  later  section. 

On  behalf  of  the  appellants  it  was  contended  that 
the  effect  of  section  6  of  the  Pedlars  Act,  1871,  was 
merely  that  the  term  **  licensed  hawker  "  in  section  13 
of  the  Markets  and  Fairs  Glauses  Act,  1847,  was  to 
be  construed  to  include  the  persons  within  the  mean- 
ing of  the  term  «  pedlars '^as  defined  by  section  3 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


of  the  Pedlars  Act,  1871 ;  and  that  neither  of  the 
respondents  came  within  that  definition. 

The  magistrate  was  of  opinion  that  he  was 
bound  by  Howard  ▼.  Lupton,  and  dismissed  the 
summons. 

Section  3  of  the  Pedlars  Act,  1871,  defines 
"pedlars"  to  mean  ** any  hawker,  pedlar  .  .  . 
or  other  person  who  without  any  horse  or  other  beast 
drawinff  or  bearing  burden,  trayels  and  trades  on 
foot  and  goes  from  town  to  town  into  other  men's 
houses,  carrying  to  sell,  or  exposing  for  sale,  any  goods, 
wares,  or  merchandise.    .    .    ." 

The  Markets  and  Fairs  Glauses  Act,  1847,  s.  13, 
enacts  that  "Eyery  person  other  than  a  licensed 
hawker "  selling  tollaole  articles  within  the  limits  of 
the  special  Act  authorizing  a  market  is  liable  to  a 

R.  C.  Glen  {Channell,  Q.C.,  with  him),  for  the 
appellants. — The  contention  of  the  respondents  is 
that,  for  the  purposes  of  the  Markets  and  Fairs- 
Glauses  Act,  section  6  of  the  Pedlars  Act,  1871,  puts 
a  pedlar  upon  the  same  footing  as  a  hawker.  If  this 
be  so,  the  result  will  be,  that  so  far  as  regards  as  the 
Markets  Act,  a  hawker's  licence  will  be  unnecessary, 
for  a  pedlar's  certificate  will  jHotect  both  classes. 
The  correct  interpretation  of  section  6  is,  that  a  ped- 
lar is  exempted,  only  so  long  as  he  is  trading  as  a 
pedlar — i.e.,  without  a  cart  and  horse.  The  magis- 
trate held  that  he  was  bound  by  Howard  y.  L%ntton. 
The  court  were  not  unanimous  in  that  case,  for  Lush, 
J.,  dissented,  and  Mellor,  J.,  only  assented  doubt- 
fully. Moreoyer,  the  law  has  been  altered  since  that 
decuion.  A  pedlar's  certificate  was  formerly  issued 
for  a  particulf^  district  only,  now  l^  section  2  of  the 
Pedlars  Act,  1881,  it  enables  the  holder  to  trade  as  a 
pedlar  throughout  the  whole  country. 

Travers  Humphreys,  for  the  respondent. — Howard 
y.  Lupton  is  ri^ht,  and  ousht  to  be  followed. 
[Wbioht,  J. — ^Tbis  is  a  criminat  case  with  no  appeal, 
and,  therefore,  we  are  not  bound  to  follow  Howard 
y.  Lupton.l  Section  6  of  Uie  Pedlars  Act,  187 1 ,  means 
that  for  the  purposes  of  the  Markets  Act  a  pedlar 
shall  be  entitled  to  trade  as  a  hawker. 

Gbantham,  J. — I  am  of  opinion  that  we  ouffht  not 
to  follow  Howard  y.  Lupton,  which  is  not  a  aeoision 
binding  upon  us  in  this  case.  Section  3  of  the  Ped- 
lars Act,  1871,  defines  what  is  meant  by  a  pedlar, 
and  then  by  section  6  a  pedlar's  certificate  is  for  the 
purpose  of  the  Markets  and  Fairs  Glauses  Act,  1847, 
to  haye  the  same  effect  as  a  hawker's  licence.  That 
means  that  a  pedlar,  hayinff  a  certificate,  is  exempted 
from  penalties,  only  so  long  as  he  is  acting  as  a 
pedlar.  In  this  case  the  respondents  were  not 
acting  as  pedlars,  for  they  had  a  horse  and  cart 
The  magistrate  ought  to  haye  conyicted,  and  the  case 
must  go  back  to  him  with  an  intimation  of  our 
opinion. 

Wbioht,  J. — I  agree.  I  do  not  desire  to  criticize 
the  decision  of  the  court  in  Howard  y.  Lupton  more 
than  this.  We  haye  come  to  the  same  conclusion  as 
Lush,  J.,  did  in  that  case,  and  I  think  that  it  is  clear 
from  the  judgment  of  Mellor,  J.,  that  he  would  haye 
decided  in  the  same  way  if  the  Act  of  1881  had  then 
been  in  force. 

Appeal  allowed ;  case  remitted  to  magistrate  to  con- 
vict. 

Solicitor  for  the  appeUants,  Edwin  Hughes. 

Solicitors  for  the  respondents,  C.  0.  Pook. 
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(Wai.idW?5ht.JJ.)l  J«ne24.1895. 

Gbeatobbx  v.  Shaoelb.  (a.) 

Cbtffify  ooufi — InierpUader — AudumeerU  commi$$ion — 
Inaependeni  claims  by  different  parties  in  respect  of 
sale  of  same  property — County  Court  Rules,  1889, 
orrf.  27,  r.  13. 

The  plaintiffs,  a  firm  of  auctioneers,  sued  the  defendant 
in  a  ofmnty  court  for  commission  in  respect  of  the  sale 
of  a  house.  Another  firm  of  auctioneers  claimed  from 
ike  defendant  a  different  sum  for  commission  in  respect 
of  the  same  sale  of  the  same  house. 

Held,  that  the  two  claims  were  not  opposing  or  com" 
peting,  and  could  not  be  made  the  subfect  of  an  inter' 
yltader  order. 

Appeals  from  an  order  of  bis  honour  Judge  Stonor, 
the  judge  of  Uie  Marylebone  County  Court,  directing 
a  new  trial  of  this  action. 

The  action  was  brought  in  the  county  court  by 
Messrs.  Greatorez  &  Co.,  a  firm  of  auctioneers  and 
estate  agents,  to  recover  a  sum  of  £35  128.  for  com- 
miBsion  upon  the  sale  of  the  defendant's  house. 

In  November,  1893,  the  defendant  placed  the  house 
on  the  plahitifTs'  books  for  sale,  and  in  the  following 
February  the  plaintiflfs  introduced  a  Mrs.  Bioketts  as 
1  probable  purchaser,  but  after  some  negotiations  the 
offer  made  by  Mrs.  Bioketts  was  withdrawn. 

In  March,  1894,  the  defendant  wrote  to  the 
plain  tiffs  withdrawing  the  house  from  their  books,  and 
at  the  same  time  instructed  Messrs.  Walton  &  Lee, 
another  firm  of  auctioneers,  to  sell  the  house. 

In  June,  1894,  Messrs.  Walton  &  Lee  received  an 
offsr  from  a  firm  of  solicitors  to  purchase  the  house  on 
behalf  of  a  client,  and  in  the  following  November  a 
eootract  was  entered  into,  the  purchaser  being  Mrs. 
Bicketts,  the  person  whom  the  plaintifBB  had  originally 
introduced. 

The  defendant  agreed  with  Messrs.  Walton  &  Lee 
that  thar  charges  should  be  £25. 

After  the  plaintiffs'  action  had  been  commenced  the 
defendant  paid  £25  into  court  and  obtained,  ex  parte 
from  the  registrar,  an  order  for  a  summons  to  issue  to 
MeMTs.  Walton  &  Jjee  in  the  following  terms: — 
*'  Whereas  ti^e  defendant  has  had  notice  that  you 
daim  the  subject-matter  in  this  action,  and  whereas 
she  has  paid  into  court  in  satisfaction  and  on  deposit 
the  sum  of  £25,  being  part  of  the  amount  okumed 
and  adniitt,ad  to  be  due  by  the  defendant  to  abide  the 
order  of  the  court  in  the  above  action.  Tlus  is  to 
gife  you  notice  that  you  must  appear  at  a  court  to  be 
boldoi  on  the  7th  day  of  May,  1895,  at  the  hours  of 
ten  in  the  forenoon  when  the  court  will  adjudicate.*' 

This  summons  was  issued  under  ord.  27,  r.  13,  of 
the  County  Court  Bnlee,  1889,  which  provides  that, 
where  the  defendant  in  an  action  for  debt  &o,,  ''has 
had  notice  of  any  other  opposing  or  conflicting 
daima  to  such  debt,  &c,  he  may  within  five  days  of  the 
MTvioe  of  the  summons,  apply  to  the  registrar  for  a 
•ammons  against  .  .  .  the  person  making  such 
couflioting  claim,  and  the  registrar  shall  thereupon 
iasae  an  interpleader  summons  according  to  the  form 
in  the  appendix,  returnable  as  soon  as  conveniently 
may  be,  and  upon  the  return  day  of  such  summons 
t>.e  judge  shall  hear  the  case  of  the  defendant  and  of 
the  plaintiff  in  the  action,  and  also  of  the  .  .  . 
p«rson  making  such  opposing  or  conflicting  daim,  and 
■haQ  give  such  judgment  therein  as  sh^  finally 
<l«termine  the  rights  and  claims  of  all  parties  as  if  the 
ttme  had  bera  an  ordinarv  action  into  which  a  third 
pvty  bad  been  introduced  by  counter-claim." 

(c)  Reported  by  T.  B.  Colquhoxtw  Dill,  Esq., 
BazTister-at-Law. 


At  the  hearing  Messrs.  Walton  &  Lee  appeared  and 
objected  that  the  interpleader  summons  was  wrongly 
issued  and  that  they  ought  not  to  be  made  parties 
to  the  action.  The  county  court  judge  thereupon 
discharged  them  from  the  action  with  costs  to  be 
paid  bjr  the  defendant.  He  tiiien  proceeded  to  try 
the  action  between  the  plaintifb  and  the  defendant, 
and  gave  judgment  for  the  plainti£b  for  the  amount 
claimed.  The  defendant  afterwards  api>lied  for  a 
new  trial  on  the  grounds  "that  the  claim  of  the 
claimants  (Messrs.  Walton  &  Lee)  herein  ought  to 
have  been  adjudicated  upon  as  a  party  to  the  issue, 
and  that  material  facts  were  not  brought  before  the 
court,  and  that  in  any  event  the  claimants  were  not 
entitled  to  any  costs  as  against  the  defendant,  and  that 
the  plaintiffs  were  not  entitled  to  more  than  £25,  and 
that  evidence  was  excluded  which  would  have  enabled 
the  court  to  come  to  a  different  decision,  and  that  if  the 
judgment  stood  there  would  be  error  or  mis-carriage 
of  justice." 

The  county  court  judffe  was  of  opinion  that  the 
case  fell  within  the  89ui  section  of  the  Judicature 
Act,  1883,  and  order  57  of  the  Bules  of  the  Supreme 
Court  and  ord.  37  r.  13  of  the  county  court  rules,  and 
he  ordered  a  new  trial  and  hearing  of  the  action  and 
interpleader  summons,  reserving  all  questions  of  law 
and  costs. 

From  this  order  the  plaintiffs  and  Messrs.  Walton 
&  Lee  now  appealed. 

Cagney,  for  the  plaintiffs. — ^There  was  no  jurisdic- 
tion to  make  an  order  for  interpleader  in  this  case. 
The  claims  by  the  plaintiffs  and  by  Messrs.  Walton 
&  "Lee  are  separate  and  independent.  [He  was  stopped 
by  the  court.] 

Ernest  Pollock,  for  Messrs.  Walton  &  Lee  was  not 
heard. 

Mouses,  for  the  defendant. — The  interpleader  order 
was  right.  The  claims  of  the  plaintiffs  and  of  Messrs. 
Widton  &  Lee  are  in  respect  of  the  same  sale  and  the 
same  house  and  the  defendant  is  not  liable  to  pay 
more  than  one  commission  in  respect  thereof.  The 
question  is  which  firm  effected  the  sale,  and  that 
question  ought  to  be  determined  by  interpleader: 
Bamett  v.  Brown,  6  Times  L.  B.  463.  The  order 
giving  costs  to  Messrs.  Walton  &  Lee  was  clearly 
wrong.  Thecounty  court  judge  had  power  to  order 
a  new  trial  under  section  93  of  the  County  Court  Act, 
1888. 

He  also  referred  to  Murtagh  v.  Barry,  38  W.  B. 
526,  24  a  B.  D.  632. 

Wills,  J. — ^Hus  case  appears  to  me  to  be  un- 
arguable. It  is  evident  that  a  series  of  mistakes  have 
been  made  in  the  county  court,  and  the  order  of  the 
county  court  judge  directing  a  new  trial  must  be  set 
aside.  The  facts  are  shortly  these :— The  plaintiffs,  a 
firm  of  auctioneers,  brought  an  action  against  the 
defendant  for  commission  in  respect  of  the  sale  of  a 
house.  Messrs.  Walton  &  Lee,  another  firm  of 
auctioneers,  were  also  claiming  commission  from  the 
defenduit  in  respect  of  the  sale  of  the  same  house. 
An  interpl^ider  order  ¥ras  obtained  ex  parte  by  the 
defendant,  and  notice  was  given  to  Messrs.  Walton  & 
Lee  to  appear  at  the  hearing  and  support  their 
claim.  At  the  hearing  Messrs.  Walton  &  Lee  ob- 
jected that  the  interpleader  order  was  made  without 
jurisdiction,  because  their  claim  was  entirely  distinct 
from  that  of  the  plaintiffs.  The  county  court  judge 
dismissed  them  from  the  action,  and  gave  them  their 
costs.  That  order  was  right  for  they  had  been 
wrongly  brought  before  the  court.  It  is  said  that 
they  ought  to  have  taken  the  lees  expensive  course  of 
moving  to  set  aside  the  interpleader  order,  and  that 
^ey  ought  not  to  ^have  been   given  their  costs  of 
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appearing  at  the  trial :  that  is  a  point  arising  on 
taxation  and  is  immaterial  upon  this  appeal.  Upon 
the  trial  judgment  was  given  for  the  plamtiff  agauist 
the  defendant,  the  judge  finding  that  the  plaintifEs 
were  entitled  to  the  commission  of  £35  128.  which 
they  claimed.  The  defendant  asked  for  a  new  trial 
on  seyeral  extraordinary  grounds,  and  the  application 
was  g^ranted  on  the  ground  that  the  case  fell  within 
section  89  of  the  Judicature  Act,  1873,  and  order  57 
of  the  Bules  of  the  Supreme  Court  and  ord.  27,  r. 
13,  of  the  County  Court  Rules,  1889,  and  that,  there- 
fore, the  interpleader  order  was  right.  But  the  dums 
were  not  in  respect  of  the  same  subject  matter ;  they 
were  wholly  dtstinct,  and  the  judge  had  already 
found  for  the  plaintiffis  on  their  claim.  Under  these 
circumstances  the  judge  had  no  jurisdiction  to  grant 
a  new  trial  on  the  grounds  upon  which  he  granted  it, 
and  his  order  must  be  set  aside. 

Wbioht,  J. — I  am  of  the  same  opinion.  It  may  be 
that  the  defendant  has  a  real  grievance  as  to  the 
amount  of  the  costs  payable  to  Messrs.  Walton  & 
Lee,  but  that  question  does  not  arise  here.  As  to 
the  main  question  it  is  dear  that  the  enactments  on 
whidi  the  county  court  judge  relied  have  no  appli- 
cation. He  seems  to  have  thought  that  wherever 
two  auctioneers  claim  commission  for  the  sale  of  the 
same  house  the  subject  matter  of  the  claims  must  be 
the  same.  That  is  not  so.  These  are  not  opposing 
or  competing  claims  adverse  to  each  other ;  they  are 
not  damis  to  the  same  money  but  entirely  separate 
and  independent  claims.  I  think  that  on  tiie  facts 
which  were  before  the  county  court  judge  he  had  no 
jurisdiction  to  grant  a  new  trial. 

Appeal  allowed* 

Solicitor  for  the  plaintifP,  Albert  Myers, 

Solicitors  for  Messrs.  Walton  &  ,Lee,  Bell,  Brod- 
rick,  &  Gray, 

Solid  tor  for  defendant,  Arthur  Cayley, 


July  27, 1895. 


C.  C.  E. 
(Lord  Bussell  of  KiUowen,  C.J., 
Pollock,  B.,  and   Grantham, 
Lawrance,  and  Wright,  JJ.)     J 

Begina.  V,  FABNBOBOuan.  (a.) 

Criminal  law— Larceny — Verdict — Absence  of  finding 
cks  to  felonious  intent — Conviction, 

At  the  trial  of  a  prisoner  on  an  indictment  for  larceny 
no  evidence  {except  as  to  charcuter)  toas  called  for  the 
defence.  In  reply  to  a  question  from  the  presiding  judge, 
the  jury  said  they  were  not  agreed  on  their  verdict.  Me 
then  asked  them  if  they  believed  the  evidence  for  the 
prosecution,  and  they  replied  that  they  did.  The  judge 
directed  that  this  statement  by  the  jury  amounted  to  a 
verdict  ofguiUy^  and  it  was  so  recorded. 

Held,  that  the  effect  of  the  judge* s  ruling  was  to  supply 
a  finding  t?iat  the  prisoner  had  a  felonious  intent ;  that 
he  had  exceeded  his  functions  in  so  doing ;  and  thcU  the 
conviction  was  bad. 

Case  stated  by  the  chairman  of  the  Middlesex 
Quarter  Sessions  as  follows : 

At  the  Midsummer  quarter  sessions  of  the  peace  for 
the  county  of  Middlesex  on  the  6th  day  of  Jmy,  1895, 
the  prisoner  was  charged  with  stealing  milk. 

The  facts  of  t^e  charge  are  immaterial  to  this 
case. 

It  axipeared  to  me  that  if  the  jury  believed  the 

(a.)  Beported  by  T.  B.  Colqchoun  Dill,  Esq., 
Barzister-at-Law. 


evidence  for  the  prosecution  the  prisoner  was  in  law 
guilty  as  charged,  and  I  so  oirected  them.  No 
evidence  except  as  to  character  was  called  for  the 
defence  and  the  counsd  for  the  defence  did  not 
seriously  dispute  my  ruling. 

The  juiy  retired  to  consider  their  verdict  and  after 
they  had  been  absent  some  time  I  sent  for  them  and 
asked  if  they  were  ag^reed,  and  they  replied  that  they 
were  not.  I  then  asked  them  did  they  believe  the 
evidence  of  the  prosecution  and  the  foreman  replied 
that  they  did. 

Counsel  for  the  prisoner  objected  that  no  question 
could  be  asked  except  the  ordinaiy  ones,  ''Are  you 
agreed  on  your  veraict,"  and  '*  Do  you  find  the 
prisoner  guolty  or  not  s^ty."  I  overruled  the 
objection  and  directed  the  jury  that  their  verdict 
amounted  to  one  of  guilty  and  it  was  so  recorded,  bat 
I  rdeased  the  prisoner  on  his  own  recognizance 
pending  the  decision  of  this  case. 

It  is  laid  down  in  4  Bl.  Comm.  (ed.  1813),  p.  328  , 
"  such  public  or  open  verdict  may  be  dther  general 
g[ailty  or  not  guilty,  or  special,  setting  forth  all  the 
circumstances  of  tibe  case  and  praying  the  judgment 
of  the  court  whether  for  instance  on  the  facts 
stated  it  be  murder,  manslaughtor,  or  no  crime  at 
all.  This  is  when  they  doubt  the  matter  of  law  and 
therefore  choose  to  leave  it  to  the  determination  of 
the  court,  though  they  have  an  unquestionable  right 
of  determining  upon  all  the  circumstances  and 
finding  a  general  verdict  if  they  think  proper  so  to 
hazard  a  breadi  of  their  oaths.*'  He  then  goes  on  to 
show  how  (by  laws  dther  since  repealed  or  fallen  into 
desuetude)  such  jurors  could  be  punished. 

The  question  is,  Had  I  the  power  to  put  the 
question  and  direct  such  verdict  to  be  recorded,  the 
facts  in  the  judgment  of  the  court  dearly  constituting 
in  law  the  offence  charged  if  proved  to  the  satisfac- 
tion of  the  jury  ? 

Arthur  Hutton,  for  the  prisoner,  read  the  case. 
The  court  called  upon 

J,  P,  Grain  and  Bowsdl,  for  the  prosecution,  who 
after  some  armment  admitted  that  the  ruling  of  the 
chairman  couM  not  be  supported. 

LoBD  Bussell  of  Killowen,  C.J.,  after  stating 
the  facts  said  : — If  it  were  not  that  this  case  raises  a 
very  important  question  I  would  have  been  content 
simply  to  say  tluit  the  conviction  could  not  stand. 
The  verdict  of  guilty  was  entered  upon  the  statement 
made  by  the  foreman  of  the  jury  in  answer  to  a 
question  by  the  chairman  that  the  jurv  believed  the 
evidence  for  the  prosecution.  What  aid  that  state- 
ment amount  to  P  The  foreman  had  already  said 
that  the  jury  were  not  agreed,  and  their  believing 
the  witnesses  for  the  prosecution  was  perfectly  oon- 
sistont  with  the  belief  that  the  facts  were  not  such 
as  to  show  that  the  prisoner  took  the  milk  animo 
furandi  which  is  an  essential  ingredient  in  the  offence. 
They  might  have  thought  that  he  was  allowed  to  take 
it  or  that  he  intended  to  pay  for  it.  The  evidence  is 
not  before  us,  but  it  is  abundantly  dear  that  the  jury 
declined  to  draw  the  inference  that  the  prisoner  took 
the  mHk  with  the  f  donious  intent.  The  chairman  in 
direding  a  verdict  of  guilty  really  supplied  this 
essential  part  of  the  offence.  In  so  domg  he  went 
outside  his  proper  functions,  and  dedded  a  question 
of  fact  whidi  was  for  the  jury  only,  and  the  result  la 
that  the  conviction  must  be  set  aside. 

Pollock,  B.~I  agree,  and  I  wish  to  add  that 
this  decision  must  not  be  taken  as  interfering  with 
the  practice  in  criminal  trials  of  a  jury  finding  what 
is  called  a  special  verdict.  Where  a  jury  find  all  the 
facts  necessary  to  constitute  an  offenoe,  the  judge  uiay 
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direct  jadsment  to  be  entered  in  aooordance  with  the 
finding.    But  that  was  not  the  case  here. 

Gbahtham,  Lawbangb,  and  Weight,  JJ.,  con- 
curred* 

Conviction  qucuhecL 

SoHdtor  for  the  prisoner,  Herheri  Firth, 

Solicitor  for  the  proieoation,  C,  H.  Mason, 


Oct.  29. 


Court  Of  Appeal. 

IVom  0.  B.  Div.  \ 

(Lord  Esher,  M.B.,  and  Kay,  [ 

and  Bigby,  L. JJ.)  j 

ICbWBBAY  AHD  AkOTHSB  V.  MEBBYWEATHEB.  (a.) 
MiuUr  and  servant — Warranty — Damages — Remoteness, 

The  plaintiffs,  who  were  stevedores^  undertook  to  un- 
load  the  de/endanfs  ship.  The  defendant  supplied  the 
necessary  chains  and  other  plant.  One  of  the  chains 
was  unsound  and  broke,  thereby  injuring  a  workman  in 
the  plaintiffs*  employ.  The  workman  sued  the  plaintiffs 
wsder  the  Employers'  Liability  Act,  1880,  and  the 
plaintiffs  settled  the  action  for  an  admittedly  reasonable 
sum.  In  an  action  by  the  plaintiffs  to  recover  that  sum 
from  the  defendant,  it  was  admitted  that  the  defendant 
had  wtrramted  the  chain  to  be  fit  for  the  purpose  for 
which  it  was  to  be  used,  and  that  there  had  been  a  breach 
of  that  toarranty.  It  was  also  admitted  that  the  plain- 
tiffs  might,  by  the  exercise  of  reasoiuible  care,  have  dis- 
awered  the  defect  in  the  chain. 

Held  {affirming  the  judgment  of  Charles,  J.,  43 
W,  B,  528;,  that  the  plaintiffs  were  entitled  to  recover,  as 
damages  for  the  defendarifs  breach  of  warranty,  the 
•Mm  paid  by  them  in  settlement  of  their  workman* s  claim, 

A|)peal  of  the  defendant  from  the  judgment  of 
Charles,  J,,  in  favour  of  the  plfontiffs  at  the  trial  of 
^  action  without  a  jury  (see  the  report,  43  W.  B. 


lliei 


i  plaintiffSw  were  stevedores  at  West  Hartlepool, 
and  thia  defendant  was  owner  of  the  steao^ihip 
Wenby. 

The  plaintiffs,  on  the  10th  of  August,  1894,  under- 
took to  discharge  a  cargo  of  deals  ^m  the  sUp,  and, 
in  accordance  with  the  custom  of  the  port,  the 
defendant  j^romised  to  provide  all  necessary  and 
proper  demoks,  cranes,  chains,  winches,  and  other 
gearing  reasonably  fit  for  the  purposes  of  discharging 
the  cargo.  He  failed  to  do  so,  and  supplied  a  (main 
10  defective  that,  whilst  it  was  being  used  in  discharge 
of  the  cargo  it  lat>ke,  and  thereby  a  workman  of  the 
plaintiffi  was  serionslv  injured.  The  injured  work- 
inan  thereupon  brought  an  action  against  the  plain- 
ttfb  under  the  Employers*  Liability  Act,  1880,  ss. 
1,  2,  bating  his  claim  upon  the  defective  condition  of 
the  chain,  a  defective  condition  which,  he  alleged, 
might  have  been  discovered  by  the  plain  tifib  bv  the 
exercise  of  reasonable  care.  The  plaintiffs  did  not 
contest  the  action,  and  paid  the  workman  £125, 
which  sum  they  sought  to  recover  from  the  defendant 
in  this  action.  It  was  not  suggested  by  the  defend- 
ant that  the  settlement  was  an  improper  one,  and  it 
was  admitted  upon  the  trial  by  the  defendant,  on  the 
one  hand,  that  there  had  been  a  breach  by  him  of  the 
implied  warranty,  that  the  derrick,  cranes,  and  diains 
■honldbe  reasonably  fit  for  the  purpose  for  which 
they  were  supplied;   and  by  the  plaintifib,  on  the 

(a.)  Boported  by  F.  O.  BosnfSOK,  Esq.,  Barrister- 
at-Law, 


other  hand,  that  they  might  by  the  exercise  of 
reasonable  care  have  discovered  the  defect  in  the 
chain. 

Charles,  J.,  gave  judgment  for  the  plaintiffs  for  the 
amount  daim^ 

Tindal  Atkinson,  Q.C.,  and  H,  Qavan  Taylor,  for 
the  defendant,  in  support  of  the  appeaL — ^The 
damages  daimed  by  the  plaintifls  are  too  remote,  for 
they  are  the  result,  not  of  the  defendant's  breach  of 
warranty,  but  of  the  plaintiffs'  own  n<Bgligence. 
There  is  no  direct  authority  on  the  point.  The 
opinion  of  Martin,  B.,  in  Burrows  v.  March  Qas  and 
Coke  Co,,  18  W.  B.  348,  20  Ibid,  498,  L.  B.  6  Ex. 
67,  7  Ibid,  96,  which  the  plaintifb  will  relvon,  was  a 
mere  o&t^  (^tc^tfrn  and  not  necessary  for  tiie  decision 
of  the  case  before  him.  The  dictum  of  Denman,  J., 
in  Kiddle  &  Son  v.  Lovett,  34  W.  B.  518,  16  a  B.  D. 
605,  and  the  opinions  of  the  judges  of  the  Court  of 
Sessions  in  Ovington  v.  M' Vicar,  2  Court  of  Sess.  Cas., 
3rd  series,  1066,  are  in  favour  of  the  defendant's  con- 
tention. 

They  also  referred  to  Wrightup  v.  Chamberlain,  7 
Scott  598. 

Bobson,  Q.C,  and  MeyneU,  for  the  plaintiffi,  were 
not  called  on. 

Lord  ESHBB,  M.B. — I  have  no  doubt  whatever  as 
to  what  our  decision  ought  to  be  in  this  case,  although 
it  is  the  first  time  that  the  point  to  be  determined  luis 
arisen.  It  is  an  action  upon  a  warranty.  The  plain- 
tiffs say  that  the  defendaiit  warranted  that  the  chain 
was  dficient  for  the  work  which  it  was  to  do ;  that 
was,  as  tiie  defendant  knew,  to  be  used   by  the 

Slaintiffo'  workmen  in  the  plaintiffs'  business  of  steve- 
ores.  The  defendant  admits  that  he  gave  suc^  a 
warranty  and  that  there  has  been  a  breach  of  the 
warranty.  That  is  suffident  to  support  an  action  for, 
at  least,  nominal  damages.  But  the  plainti£b  say 
that  they  have  suffered  more  than  nomiziid  damages, 
because  the  defendant  warranted  the  chain  for  use 
in  the  plfuntiffs'  business,  knowing  that  the  chain 
would  be  used  by  the  plaintiffs'  workmen,  and  that 
the  defendant  must,  the^ore,  have  known  that  if  an 
ineffident  chain  was  supplied  injury  would  result  to 
theplaintiffs'  workmen. 

The  plaintiffs  also  knew  that,  and  the  parties,  there- 
fore, if  they  had  thought  about  it,  would  botli  have 
agreed  that  the  almost  certain  result  of  a  breach  of 
the  warran^  would  be  an  injury  to  a  workman  of 
the  plainti&,  and  an  action  for  damages  by  him 
against  the  plaintiffis.  That  is  what  did  nappen.  It 
is  true  that  the  injured  workman  could  not  have  re- 
covered damages  against  the  plaintiffs  unless  they  had 
been  guilty  of  negligence,  as  between  the  workman 
and  tnemsdves.  But  the  plaintiffs,  rdying  on  the 
defendant's  warranty,  refrained  from  examining  the 
chain,  and  it  was  t^at  which  caused  them  to  be 
guilty  of  want  of  care  towards  their  workmen. 
Everything  which  has  happened  is,  therefore,  a 
natural  result  of  the  defendsmt's  breach  of  warranty. 
The  question  in  this  case  is  whether  the  damages 
daimed  by  the  plaintiffs  are  too  remote.  The  test  to  be 
applied  is,  are  the  damages  the  natural  consequences  of 
the  broach  of  warranty,  or  a  consequence  that  might 
reasonably  have  been  within  the  contemplation  of 
the  parties  P  If  so,  the  diunages  are  not  too  remote. 
If  the  parties  had  considered  the  matter  they  would 
have  known  that  the  natural  consequence  of  a  work- 
man's being  injured  through  using  an  unsound  diain 
would  be  an  action  against  his  employer.  That  was 
the  view  of  Martin,  B.,  in  Burrows  v.  March  Chs  and 
Coke  Co.,  which  I  prefer  to  the  opinion  of  the  Scotch 
judges  in  Ovington  v.  M*  Vicar,  In  my  opinion  it  is 
dear  that  in  this  case  the  particular  damage  for  which 
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the  plamti£GB  sue  is  not  too  remote,  but  is  a  natural 
oonsequenoe  of  the  defendant's  breach  of  warranty. 
The  plaintifEis  owed  no  duty  to  the  defendant,  and  the 
defendant  cannot  rely  on  the  negligence  of  the  plain- 
tiffiB,  and  on  the  breach  of  a  duty  which  they  owed  to 
adifferentperson— viz.,  their  workman. 

Kay,  L.J.— This  is  an  action  for  breach  of 
warranty.  Neitiier  the  warranty  nor  the  breach  are 
denied.  The  defendant  supplied  a  chain  to  the 
plaintiffs,  who  are  stevedores,  to  be  used  by  them  in 
their  business.  The  chain  was  unsound,  one  of  the 
links  having  a  crack,  and.  in  consequenoe  of  tins 
defect  it  broke  and  iniured  a  womnan  in  the 
plaintifEs'  employ.  The  plaintiffs  seem  to  have  relied 
on  the  defendant's  warranty  and  not  to  have 
examined  the  chain  before  usmg  it.  The  injured 
workman  would,  therefore,  have  a  remedy  against  two 
persons,  either  (under  the  principle  laid  down  in 
JSeaven  v.  Pender,  11  Q.  B.  D.  503)  against  the 
present  defendant,  who  supplied  the  chain,  or  against 
the  plaintiffs,  for  their  negligence  in  failing  to 
discover  the  defect.  The  workmim  brought  his  action 
against  his  employers,  the  present  p]ainti£b,  and  they 
settled  the  action  by  paying  £125.  It  is  admitted  by 
the  defendant — and  it  is  a  very  important  admission 
— that  the  settlement  of  the  action  was  a  proper  one, 
that  if  the  workman  had  sued  the  defendant,  ne  would 
have  recovered  the  same  amount.  In  the  present 
action  the  plaintiffs  seek  to  recover  the  sum  paid  by 
t^em  to  their  workman.  On  behalf  of  the  defendant 
it  is  contended  that  the  plaintiffs  would  not  have  had 
to  pay  anything  if  they  had  not  themselves  been 
guilty  of  negligence  in  failing  to  discover  the  defect 
in  the  chain.  Now,  supposing  that  the  accident  had 
happened  not  to  a  workman  but  to  one  of  the 
plaintifEs,  it  is  clear  that  he  could  have  recovered 
damages  from  the  defendant. 

It  is  no  defence  to  say  that  the  plaintiffii  refrained 
from  examining  'the  chain  to  see  if  it  were  sound. 
There  was  no  duty  on  the  plaintiffs,  as  between  them 
and  the  defendant,  to  do  so,  .the  defendant  having 
warranted  the  chain  to  be  fit  for  the  purpose  for  which 
it  was  to  be  used.  In  my  opinion  the  case  comes 
within  the  well-known  rule  that  damages  are  recover- 
able when  they  may  fairly  be  «aid  to  be  a  natural 
result  of  the  breach  of  warranty,  and  a  result  which  it 
must  be  assumed  was  within  the  contemplation  of  the 
parties. 

With  regard  to  the  cases  to  which  we  have  been 
referred,  th^  are  aU,  with  two  exceptions,  distin- 
guishable. In  WrigJUup  v.  Chamberlain,  the  ques- 
tion was  whether  the  plaintiff  had  improperly 
defended  an  action  brought  against  him  by  the  pur- 
chaser of  a  horse  with  a  warranty,  and  whether  the 
plaintiff  could  recover  the  costs  of  defending  that 
action  from  the  person  who  sold  him  the  horse  with  a 
similar  warranty.  If  in  the  present  case  the  plain- 
tiffs had  defended  the  action  by  their  workmen,  and 
so  incurred  costs,  those  costs  would  not  be  damages 
naturally  resulting  from  the  defendant's  breach  of 
warranty,  and,  therefore,  could  not  be  recovered. 
Then,  as  to  Kiddle  <k  Son  v.  Levett,  in  that  case  the 
employer  sattled  with  his  workman  when  he  was  not 
really  liable  at  aU,  and,  therefore,  the  amount  so  paid 
was  clearly  not  the  measure  of  dmnages  as  between 
him  and  the  person  who  gave  the  warranty.  That 
leaves  two  cases,  Burrows  v.  March  Oaa  Sn  Coke  Co,, 
and  Ovington  v.  Af* Vicar;  in  the  former  case  Martin, 
B.,  distinctly  gives  his  opinion  that  damages,  such 
as  these,  are,  under  the  circumstances,  recoverable. 
On  the  other  hand,  in  Ovington  v.  JiP  Vicar,  the 
Scotch  judges  intimate  that  the  opposite  view  was  in 
their  opinion  the  correct  one.  I  prefer  to  adopt  the 
opinion  of  Martin,  B. 


I  think  the  decision  of  Charles,  J.,  was  right,  and 
that  this  appeal  must  be  dismissed. 

BiGBY,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs.  Baker,  Lees,  &  PosiU" 
thtvaite,  for  Higson  &  Simpson,  West  HartlepooL 

Solicitors  for  the  defendant,  H.  A.  Crump  &  Son^ 
for  TumbuU  &  TiUy,  West  Hartlepool. 


Mv.   \ 
and} 


Oct.  25. 


From  Q.  B.  Div. 
(A.  L.  Smith 
Bigby,  L.JJ.; 

Sadlee  v.  Geeat  Westeen  Bailway  Co.  and 
Midland  Bailway  Co.  (a.) 

Practice  ^Parties — Joinder  of  defendants—*  Nuisance 
caused  by  concurrent  acts  of  defendants — Ord.  16,  r.  4. 

The  plaintiff,  who  occupied  premises  situate  between 
receiving  offices  belonging  to  tne  defendant  companies 
respectively,  brought  an  action  against  both  companies  in 
the  Queen's  Bench  Division  wherein  he  alleged  thai  each 
of  them  frequently  caused  or  permitted  access  to  his 
premises  to  be  blocked  by  its  vans  and  carts  ait  a  time 
when  access  uxu  already  blocked  by  vane  and  carts  on  the 
other  side  by  the  other  defendant  company,  and  that  by 
their  respective  combined  acts  the  defendants  thus  prC' 
vented  all  access  to  the  plaintiff's  premises.  The  plain' 
tiff  claimed  damages  and  an  injunction. 

One  of  the  defendant  companies  took  out  a  summons 
thai  proceedings  in  the  action  might  be  stayed  unless  the 
plaintiff  struck  out  the  other  company  as  defendants. 

Held  (Bigby,  L.J.,  dissenting),  thai  the  defendant 
companies  were,  if  at  all,  separate  tortfeasors,  and  that, 
upon  the  authority  of  Bmurthwaite  v.  Hannay,  43 
W.  R.  113  [1894]  A.  C.  494,  the  attempt  of  the  plain- 
tiff to  sue  them  jointly  ought  not  to  be  alUnved. 

Thorpe  v.  Brumfitt,  L.  R.  8  Ch.  App.  650,  distin- 
guished. 

Appeal  from  Day,  J.,  in  chambers. 

The  plaintiff,  who  traded  as  the  Cycle  and  Sports 
Association,  occupied  a  shop.  No.  268,  Strand,  which 
he  used  for  the  sale  of  cyclists'  requisites  and  for 
storing  and  repairing  cycles. 

Upon  one  side  of  theplaintiff's  shop  were  premises 
occupied  b^  the  Qreat  Western  Bailway  Co.  and  used 
as  a  receivmg  office  for  parcels  and  goods,  and  on  the 
other  side  were  premises  occupied  by  tiie  Midland 
Bailway  Co.  and  used  for  the  same  purpose. 

The  plaintiff  brought  this  action  against  both 
compames,  and  in  his  statement  of  claim  alleged  that 
each  of  the  companies  caused  a  number  of  vans  to 
assemble  for  long  periods  of  time  on  the  public  high- 
way in  front  of  his  premises,  and  great  quantities  of 
paroeds,  crates,  and  boxes  to  be  conveyed  to  and  from 
the  vans,  and  had  thereby  caused  inconvenience  and 
danger  to  the  public,  and  special  inconvenience  to  the 
plaintiff. 

Paragraph  5  of  the  statement  of  claim  was  as 
follows :  *'  Each  of  the  defendant  companies  frequently 
causes  or  permits  access  to  the  plaintiff's  premises  to 
be  blocked  by  its  vans  and  carts  in  the  manner  afore- 
said at  the  same  time  while  access  to  such  premises  is 
already  blocked  by  vans  and  carts  on  the  other  side  of 
his  premises  by  the  other  defendant  company  in 
manner  aforesaid ;  and  by  their  respective  combined 
acts  the  defendants  thus  prevent  all  access  to  the 
plaintiff's  premises  by  vehicle  or  cyde,  and  also  cause 

(a.}  Beported  by  Aenold  Glovee,  Esq.,  Barrister- 
at-Law. 
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qpedal  inoonyemeiioe  to  the  plaintiff  and  his  servants 
ud  oostomers  on  the  footway." 

The  plaintiff  claimed  (1)  £1,000  damages;  (2}  the 
like  Sam  from  each  of  the  defendant  oompanies ;  and 
(3)  an  in  junction  to  restrain  the  defendant  oompanies 
aad  each  of  them. 

The  Great  Western  Bailway  Co.  took  out  a 
sommons  to  stay  prooeedings  in  the  action,  unless  the 
IGdland  Bailway  Co.  were  struck  out  as  defend- 

SDti. 

Daj,  J.,  on  the  6th  of  August,  1895,  affirming  the 
decision  of  the  Master,  granted  tiie  application. 

The  plaintiff,  by  leave,  appealed. 

Ord.  16,  r.  3,  is  as  follows :  **  All  persons  may  be 
joined  as  defendants  against  whom  the  right  to  any 
relief  is  alleged  to  exist,  whether  jointly,  sevenJly, 
or  in  the  altematiye.  And  judgment  may  be  given 
tgainst  such  one  or  more  of  the  defendants  as  may  be 
found  to  be  liable,  according  to  their  respective 
Esbilities,  without  any  amendment." 

Dkkenif  Q.C.,  and  GhesUr  JoneBy  for  the  appellant. 
—We  rely  on  Tlwrpe  v.  BrwmfiU,  L.  B.  8  Ch.  App.  650. 
fAL.  Smith,L.  J. — ^That  case  does  not  cover  a  daim  for 
dsmages.!  If  defendants  can  be  joined  for  injunction 
fhey  can  be  joined  for  damages :  Thorpe  v.  BrumftU 
was  approved  by  Chitty,  J.,  in  Lambtan  v.  Mellisht 
43  W.  B.  5,  [1894]  3  Ch.  163.  If  the  Midland 
Bailway  Co.  is  struck  out,  the  plaintiff  will  be  debarred 
fiom  giving  evidence  as  to  that  company's  acts.  We 
do  not  allege  that  the  defendant  oompanies  have 
ccnufamed  in  the  sense  of  conspiring  to  commit  a 
mnsano^  but  that  by  their  concurrent  acts  a  nuisance 
is  caused. 

They  referred  to  Smurihwaite  v.  ffannay,  43  W.  B. 
113,  [1894]  A.  C.  494,  and  Booth  v.  Briscoe,  25  W.  B. 
838,  2  Q.  B.  D.  496. 

Hon,  A,  LyMton,  for  the  res^ndent  company. — 
There  is  no  joint  right  of  action,  and,  therefore, 
Smwrihtoaite  v.  Hdnruty  applies  and  shows  that  the 
defendant  companies  cannot  be  joined.  It  is  not  the 
case  that,  if  uie  Midland  Co.  is  struck  out,  the 
plaintiff  will  be  debarred  from  giving  evidence  as  to 
the  acts  of  that  company.  In  Thorpe  v.  BrumfiU, 
James,  L,J..  must  have  looked  upon  each  of  the 
defendants  as  a  separate  tortfeasor.  The  present 
action,  bemga  daim  for  damages,  must  be  amended 
orttayed* 

DiekenSt  Q.C*,  replied. 

A  L.  Smith,  L.  J. — I  am  sorry  to  say  that  I  can- 
not agree  with  my  brother  Bi^by  in  this  case.  This 
is  an  appeal  from  the  decision  of  Day,  J.,  who 
affirmed  the  master,  and  I  understand  that  the  case 
came  heiorp  him  in  this  way.  The  plaintiff  brings  a 
eoounon  law  action  for  damages,  claiming  £1,000 
and  £1,000— a  common  law  action  for  damages — 
against  two  railway  companies,  the  Great- Western 
Bailway  Co.  and  the  Midland  Bailway  Co.  for  oom- 
mitting  a  nuisanoe,  and  he  also  adds — ^which  is  an 
efecyday  ooourrence  now — a  daim  for  an  injunction 
at  the  end  of  his  statement  of  daim.  The  substance 
of  this  case  is,  in  my  judgment,  a  common  law  action 
for  damages  to  be  briedby  a  jury  and  a  judge.  It  is 
conceded  that  the  Qreat-Westem  Bailway  Co.  have 
not  acted  in  combination  with  the  Midland  Bailway 
Co.  in  doing  what  they  have  done,  and  also  that  the 
Midland  B^wi^Co.  have  not  acted  in  combination 
with  the  Qreat-Westem  Bailway  Co.  in  doing  what 
the  IGdland  Bailway  Co.  have  done.  What  is  com- 
^ned  of  is  this.  The  plaintiff  has  a  shopin  the 
strand,  on  one  side  of  which  is  the  Qreat-Westem 
Bailway  Co.,  carrying  on  a  receiving  office  for  parcels 
sad  goods,  and  on  the  other  side  there  is  the  Imdland 
Bailway  Co.,  also  carrying  on  the    business  of  a 


receiving  office.  Th^  are  two  separate  and  indepen- 
dent oompanies,  carrying  on  separate  and  independent 
businesses.  One  has  no  con&ol  over  the  other,  and 
both  act  independently  in  what  they  do ;  and  it  seems 
to  me  that  each  is  only  responsible  for  its  ovni  acts 
and  is  not  responsible  for  the  acts  of  the  other  com- 
pany. I  agree  that  in  considering  whether  the  Ghreat 
Western  Bailway  Co.  have  committed  a  nuisance  or 
not — assuming  the  Midland  Bailway  Co.  (as  is  the 
fact)  is  now  struck  out — the  doings  of  the  Midlaoid 
Bailway  Co.  would  have  to  be  taken  into  considera- 
tion in  considering  what  the  Qreat  Western  Bailway 
Co.  was  doing.  I  agree  with  that.  And  vice  versa, 
if  the  action  bad  been  against  the  Midland  Bailway 
Co.  the  doings  of  the  Ureat  Western  Bailway  Co. 
would  have  had  to  be  taken  into  account.  But  that 
is  not  what  the  plaintiff  is  trying  to  do  here.  He  is 
trying  to  sue  two  independent  separate  alleged  tort- 
feasors, neither  of  whom  has  any  control  or  power 
over  the  acts  of  the  other.  He  is  trying  to  sue  them 
jointly  in  one  action,  and  he  does  not  know  what  are 
the  respective  acts  of  one  or  the  other.  How  can  he 
do  that  ?  The  procedure  was  taken  out  to  stay  this 
action  upon  the  facts  which  I  have  stated  unless  one 
of  these  companies  was  struck  out.  That  procedure 
was  taken  in  the  same  way  as  was  adopted  in  a  case 
that  went  to  the  House  of  Lords  of  Smurthwaite  v. 
Hannay,  These  two  defendants  were  joined,  as  I 
understand,  under  ord.  16,  r.  4,  and  the  basis  of  the 
application  to  strike  out  one  is  that  imder  ord.  16, 
r.  4,  there  is  no  power,  under  these  droumstanoes,  to 
join  the  two  defendants.  My  brother  Day  came  to 
that  oondusion,  and  so  did  the  Master,  and  so 
do  I. 

It  seems  to  me  that  these  two  oompanies,  who  are, 
as  I  say,  independent  tortfeasors,  if  the^  are  liable 
for  anytiiing  at  aU,  ought  not  to  be  jomed  in  one 
action  by  the  plaintiff,  and,  as  I  read  Smurthtvaite  v. 
Hannay,  the  question  of  the  joinder  of  two  plaintiffs 
equally  applies  to  joinder  of  two  defendants.  As  I 
read  that  decision,  it  does  say,  as  far  as  it  is 
applicable  to  this  case,  that  the  defendants  cannot  be 
joined  in  this  case,  and  I  agree  with  what  Mr. 
Lyttdton  said,  that  Smurthuxiite  v.  Hannay  has  de- 
dded  that  ord.  16,  rr.  1  and  4,  has  relation  to  the 
joinder  of  parties,  and  not  to  the  joinder  of  causes  of 
action. 

I  think  that  I  differ  from  my  brother  Bigby  in  this 
case,  because  he  thinks  that  there  is  a  joint  cause  of 
action  against  the  two  companies,  and  no  other.  I  do 
not  think  that  it  is  so,  and,  with  submission,  in  my 
opinion,  tiiese  two  torts,  if  they  are  torts,  are 
independent  torts  by  the  different  companies,  al- 
though, as  I  have  already  stated,  the  acts  of  each 
company  can  be  taken  into  account  in  considering  the 
acts  of  one  company,  and  dedding  whether  they 
amount  to  a  nuisance  or  not.  The  acts  of  both  com- 
panies should  be  taken  into  account,  because  it  may 
be  that  the  one  company  ought  not  to  have  done  what 
it  was  doing  when  the  other  company  was  doing 
what  it  was  doing.  But  that  does  not  make  these  two 
causes  of  action  a  joint  cause  of  action,  or  give  any 
right  to  join  one  company  with  the  other  in  one 
action.  If  it  is  said  that  I  am  not  following  loyally 
the  decision  of  the  court  in  the  case  of  Thotpe  v. 
BrwnJUt,  and  the  judgment  of  James,  L.J.,  in  this 
court,  I  answer  that  in  that  case  the  Lord  Justice  was 
not  dealing  with  an  action  at  law,  or  with  the 
question  of  damages  at  all,  but  he  was  dealing 
with  an  action  brought  for  the  purpose  of 
restraining  a  nuisance;  and  if  the  plaintiff's 
counsd  in  this  action  had  accepted  that  position^ 
namdy,  that  he  would  strike  out  all  question  of 
damages  and  simply  go  for  the  injunction,  I  will  not 
say    what   my  judgment   would   have   been:  but, 
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inasmuoh  as  he  adheres,  in  this  case,  to  what  I  say  is 
a  oommon  law  action  for  the  damages  whioh  he 
daims,  with  the  injunction  thrown  in,  I  think  that 
Day,  J.,  properly  exercised  the  jurisdiction  he  had  bv 
making  the  order  which  he  did  make,  and  I  thinlc 
that  it  ought  to  be  upheld. 

BiOBY,  L.  J. — I  reg^  to  say  that  I  cannot  see  the 
case  in  the  same  point  of  view  as  my  brother  Lord 
Justice.  The  question  turns  upon  the  5th  clause  of 
the  statement  of  claim  in  which  it  is  alleged  that 
«  each  of  the  defendant  companies  frequently  causes 
or  permits  access  to  the  plaintifTs  premises  to  be 
blocked  by  its  vans  and  carts  in  the  manner  aforesaid 
at  tiie  same  time,  while  access  to  such  premises  is 
already  blocked  bv  vans  and  carts  on  the  other  side 
of  his  premises  by  the  other  defendant  company 
in  manner  aforesaid,  and  by  their  respective  com- 
bined acts."  I  do  not  rely  upon  the  word  '*  com- 
bined" because  it  was  fairly  en>lained  as  being 
nothing  more  than  concurrent.  It  does  not  mean 
combination.  It  is  Ihat  by  the  eSect  of  ^their  con- 
current acts  they  "  prevent  all  access  to  the  plaintiff's 
premises  by  vemcle  or  cyde."  Well,  that  is  a  sub- 
stantive matter  for  a  complaint  if  it  is  made  out,  and 
it  appears  to  me,  if  it  is  made  out,  to  be  a  nuisance, 
not  two  nuisances,  but  one,  a  nuisance  to  which  each 
of  the  defendants  contributes,  and  contributes  not  in 
such  an  uncertain  degree  that  the  plaintiff  does  not 
know  which  it  is,  but  the  plaintiff  says  that  eadi  of 
them  frequently  contributes,  one  by  stopping  access 
on  his  side  while  access  is  stopped  on  the  otner  side 
by  the  other,  so  that  altogether  any  access  of  a 
wheeled  vehicle  to  his  premises  is  totally  prevented. 
I  conceive  that  this  is  a  case  in  which  an  action  can  be 
brought  jointly. 

It  is  suggested  that  it  is  a  common  law  action. 
I  confess  that  I  do  not  know  what  a  common  law 
action  is  at  the  present  day.  There  is  no  such  thing 
as  a  common  law  action  with  reference  to  a  question 
of  this  kind.  A  common  law  action  is  brought  in  a 
common  law  division  in  respect  to  a  matter  over  which 
the  ancient  common  law  courts  had  jurisdiction,  so 
much  so  that  in  Chancery,  in  the  olden  days,  the 
question  of  injunction  never  could  be  raised  if  the 
right  at  law  was  in  dispute,  or  until  the  ri^ht  at  law 
had  been  settled ;  and  in  the  olden  times,  if  the  case 
of  Thorpe  v.  BrumfiU  had  arisen,  we  should  have  had 
to  send  it  back  to  a  common  law  court  to  find  out 
whether  there  was  a  nuisance  at  all.  To  be  sure,  that 
has  been  modified  in  modem  times,  but  that  was  the 
original  idea.  You  rested  upon  a  legal  ri^ht.  James 
ana  Mellish,  L.JJ.,  in  that  case,  to  my  mmd,  decided 
that  the  acts  of  a  plurality  of  people  might,  in  them- 
selves, when  concurrently  done,  create  a  nuisance, 
where  the  act  of  each  one  of  those  individuals  taken 
alone  would  be  no  nuisance  at  all,  but  a  mere  ordi- 
nary exercise  of  his  own  right.  That  is  recogm'sed 
by  Chitty,  J.,  in  the  case  which  has  been  referred 
to  (Lambton  v.  MellUh),  though  I  quite  agree  that 
that  case  had  directly  nothing  to  do  with  the  ques- 
tion of  parties.  Now  if  the  Court  of  Appeal 
were  right  in  Thorpe  v.  Brumfiit—^aid  1  think  that 
we  are  bound  to  assume  that  they  were  right — it 
appears  to  me  that  their  decision  was  in  accord- 
ance not  only  with  what  is  convenient,  but 
with  what  is  the  law,  as  I  imderstand  it — ^namely, 
that  two  or  three  people,  though  they  do  not 
combine  in  the  sense  of  planning  any  scheme  of 
action,  may,  in  fact,  act  in  such  a  manner,  taking 
into  consideration  the  acts  of  those  acting  witii  them, 
ia  to  make  them  liable,  and  not  only  liable  (I  will 
not  say  now  whether  thev  were  jointly  liable  at 
common  law),  but  liable  to  be  sued  in  a  joint  action 
under  the  effect  of  the  Judicature  Acts,  and  of  rule 


4  of  order  16.  At  any  rate,  I  am  inclined  to  think 
that  they  would  be  suable  at  common  law  for  a 
nuisance.  Suppose  there  be  a  carriage  road,  which 
I  have  a  riffht  to  use,  and  there  are  two  people  who 
have  a  simuar  right  to  use  it.  It  mav  be  than  one  of 
them,  if  he  were  on  the  road,  would  not  stop  me, 
but  if  two  of  them  actually  got  into  my  road,  though 
it  might  be  by  reason  of  a  dispute  between  them- 
selves, and  not  by  reason  of  a  bargain  between  them- 
selves—if they  got  in  my  way  and  actually,  stopped 
me,  I  conceive  uiat  they  would  be  doing  an  injury  to 
my  right  of  way,  and  might  have  been  sued,  I  should 
have  supposed,  at  common  law.  But  at  all  events, 
that  hemg  the  state  of  thin^,  there  being  an  action 
which  is  an  action  for  an  injunction,  what  right  has 
one  defendant  to  say  ''I  will  not  be  restrained 
unless  my  co-defendant  is  removed  from  the  action, 
and  unless  you  can  get  an  injunction  against  him  (if 
you  get  it  at  all)  in  an  independent  action  P"  I 
know  of  no  such  right.  It  appears  to  me  that  it  is 
sinpilarly  inconvenient  that  such  a  doctrine  should  • 
be  laid  down,  and  it  appears  to  me  that  unless  we  are 
absolutely  forced  by  some  doctrine,  or  by  some 
decision,  which  has  not  been  brought  before  us,  it  is 
not  desirable  to  lay  down  any  such  rule. 

If  it  be  said  that  damages  being  asked  for  is  a 
reason  why  the  action  should  be  stayed,  I  again  want 
authority  for  that.  I  haye  never  heard  <»,  or  I  do 
not  remember,  any  authority,  and  no  authority  has 
been  cited  before  us.  The  relief  sought,  or  I  would 
say,  the  main  relief  sought,  is  the  injunction  to  do 
away  with  the  state  of  things  which,  if  the  statement 
of  claim  be  correct,  must  be  doine  perpetual  and 
grave  injury  to  the  business  of  the  ^aintin.  That  I 
should  look  upon  as  the  main  thing,  not  as  an  inci- 
dent. 

It  is  not  an  incident  that  an  injunction  is  granted. 
An  injunction  is  granted  according  to  the  rules  which 
used  to  govern  uie  Court  of  Chancery.  If,  indeed, 
there  be  a  difficulty  about  assessing  damages  against 
these  defendants  separately,  or  if  it  be  an  impossi- 
bility, well,  that  is  all  the  worse  for  the  plaintiff.  He 
may  fail,  I  say  nothing  about  that,  tor  it  is  not 
necessary  to  do  so~he  may  fail  in  establishing  his 
damages,  but  I  do  not  see  how  any  objection  can  be 
taken  to  his  injunction,  and  the  injunction,  as  I  said 
before,  is  the  main  part  of  the  reUef  that  he  asks  for. 
As  to  the  case  in  the  House  of  Lords  of  SmurthwaUe 
V.  Hannay,  as  I  understand  it,  I  take  it  to  be  shortly 
this,  that  you  cannot  bring  plaintiffs,  and  bv  parily 
of  reasoning  you  cannot  bring  defendants,  before  the 
court  where  uie  causes  of  action  vested  in  the  different 
plaintLffs,  or  the  causes  of  action  ihat  exist  against 
the  different  defendants,  are  separate.  I  do  not  look 
upon  this  case  as  one  where  the  liability  of  the  de- 
fendants is  severable.  No  doubt,  in  the  action,  they 
iJlege  it,  but  in  clause  5  the  plaintiff  alleges  what 
may  be  a  much  more  formidable  case,  that  the 
concurrent  action  of  the  two  creates  a  nuisance. 

Therefore,  if  my  judgment  had  to  decide  this 
matter,  I  should  differ  from  the  learned  judge,  but, 
of  course,  as  my  learned  brother  does  not  take  the 
same  view,  the  decision  stands. 

Solicitors,  Kennedy,  Hughes  &  Kennedy  ;  R^  R, 
Nelson. 
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From  Q.  B.  Div.  ) 

(Lord  Bsher,  M.B.,  and  Eay  >  July  30,  1895. 

and  A.  L.  Smith,  L.JJ.}      ) 

MSTROFOLITAir  DISTRICT  BAILWAY  Co.    V.   VKSTBY 
OF  FVLHAK.   (o.) 

MdrapolU — New  strtet — Paving  expenses — Apporiion- 
men^  Owners  of  land — Discretion  of  local  authority 
—Metropolis  Management  Amendment  Act^  1862  (25 
4?  26  Vict.  c.  102).  s.  77. 

A  vestfy  or  district  board,  in  apportioning  the  ex- 
penses of  pamng  a  new  street,  under  section  77  of  the 
Metropolis  Management  Amendment  Act,  1862,  ?ias  a 
discretion,  if  it  thinks  JU,  to  charge  particular  owners  of 
land  in  a  less  proportion  than  other  owners  of  land. 

Appeal  from  the  decision  of  a  diyisional  oourt  on  a 
specul  case  stated  by  a  metropolitan  police  magis- 
trate. 

The  yestry  of  the  parish  of  Folham,  having 
resolyed  that  a  oertam  new  street  within  their 
diftriot  should  be  paved,  estimated  the  total  expenses 
of  BQoh  paving  at  £944  Ss.  5d.,  and  apportioned  the 
nme  between  between  the  owners  of  hooses  and  land 
boandiDg  or  abutting  on  the  new  street  in  the  sums 
set  f  cnrth  in  a  list  of  apportionments. 

The  Metropolitan  I)istrict  Bailway  Go.  were 
diarged  as  owners  of  land  bounding  or  abutting  on 
the  new  street,  the  sum  apportioned  to  them  being 
£404  13s.  5d. 

The  railway  company  having  refused  to  pay  the 
som  charged  on  them,  the  derk  to  the  vestry  laid  a 
complaint  before  one  of  the  metropolitan  police 
magistn^es.  At  the  hearing  of  the  summons  the 
railway  company  objected  that  the  apportionment 
was  bad  in  law,  on  the  groimd  that  certain  persons 
named  in  the  list  of  apportionments  were  cha^^,  as 
owners  of  land,  sums  representing  two-thirds  of  the 
estimated  expense  of  the  paving  opposite  to  their 
land,  whereas  the  railway  company  were  charged,  as 
owners  of  land,  a  sum  representing  the  full  estmiated 
expense  of  the  paving  opposite  to  Iheir  land.  The 
aaid  charges  of  two-tiiiw  of  the  estimated  expense 
of  paving  were  made  pursuant  to  a  resolution  of  the 
vestry,  that  it  was  just  and  expedient  so  to  make  the 
aaid  charges. 

The  magistrate  vras  of  opinion  that  the  apportion- 
insnt  was  valid  and  binding,  and  made  an  order 
against  the  railway  company  for  payment  of  the  sum 
cbuged,  but  stated  a  special  case  in  order  to  enable 
them  to  ^ypeal  to  the  Queen's  fiench  Division. 

By  section  105  of  the  Metropolis  Management  Act, 
1855,  if  a  vestrv  or  district  board  shall  deem  it 
necessary  or  expedient  that  any  new  street  shall  be 
paved,  the  vestir  or  board  shall  well  and  sufficiently 
pve  the  same,  "  and  the  owners  of  the  houses  form- 
mg  such  street  shall  on  demand  pay  to  such  vestry  or 
board  the  amount  of  the  estimated  expenses  of  pro- 
viding and  laying  such  pavement,  such  amoimt  to  be 
detenoined  by  the  surveyor  for  the  time  bemg  of  the 
vestry  or  board."  . 

By  section  77  of  the  Metropolis  Management 
Amendment  Act,  1862,  where  any  vestry  or  district 
board  shall  have  paved  or  be  about  to  pave  any  new 
street  under  the  powers  of  the  above  section,  "  the 
owners  of  the  limd  bounding  or  abutting  on  such 
street  shall  be  liable  to  contributo  to  the  expenses  or 
<wtiinated  expenses  of  paving  the  same,  as  well  as 
the  owners  of  houses  therein,  provided  that  it  shall  be 
lawful  for  the  vestry  or  district  board  to  charge  the 
owners  of  land  in  a  less  proportion  than  the  owners 
of  house  property,  should  uiey    deem    it  just  and 

(a*)  Bepcrted  by  F.  G.  Ruokbr,  Esq.,  Bandster- 
at-Law. 


expedient  so  to  do,  and  any  such  costs  or  expenses, 
including  the  costs  of  paving  at  the  points  of  inter- 
section of  streets,  and  all  other  incidental  costs  and 
charges,    shall  be   apportioned    by  the   vestry    or 

The  Divisional  Court  (Grantham  and  Wbioht, 
JJ.),  upheld  the  order  of  the  magistrate,  and  dis- 
missed tiie  appeal. 

The  railway  company  appealed  to  the  Court  of 
Appeal. 

Court  hope  Munroe  and  F,  0.  Robinson,  for  the 
appellants.  * 

Channell,  Q,C.,  and  R.  CunningJiam  Olen,  for  the 
respondents. 

The  f  ollowin|^  cases  were  dted  besides  those  which 
are  referred  to  m  the  judgments :  Davis  v.  Greenwich 
Board  of  Works,  [1895]  2  Q.  B.  219,  43  W.  R.  Dig. 
118,  Whitchurch  v.  Fulham  Board  of  Works,  14  W.  B. 
277,  L.  B.  1  a  B.  233. 

Our.  adv.  vM, 

July  30, 1895.— Kay,  L.  J.,  read  the  following  judg- 
ment : — Before  the  passing  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862,  the  local  authority 
entrusted  by  the  Metropolis  Management  Act,  1855, 
with  the  doty  of  paving  a  new  street  and  recovering 
the  expenses  from  the  owners  of  the  houses  forming 
such  street,  had  not  the  power  to  charge  the  owners 
of  land  abutting  on  the  stxeet  nor  any  express  power 
of  apportioning  the  expenses.  The  object  of  section 
77  of  the  first-mentioned  Act  was  to  supply  these 
deficiencies  in  the  power  of  the  local  authority.  The 
question  in  this  case  is  whether,  when  an  apportion- 
ment has  been  made  in  which  some  owners  of  land 
have  be^i  charged  with  •a  larger  proportion  of  the 
expenses  than  others,  the  magistrate  or  the  High 
Court  in  the  absence  of  mala  fides  has  an^  right  to 
interfere.  In  other  words,  does  the  Act  impose  an 
obligation  upon  the  local  authority  to  make  the 
apportionment  rateably  or  upcMa  any  other  principle  f 
At  once  the  question  arises.  What  is  meant  by  rate- 
ably  or  principle  P  Is  the  apportionment  to  be 
according  to  length  of  frontage  value  of  land,  or 
what  is  to  be  the  basis  of  it  P  Length  of  frontage 
can  hardly  be  in  aU  cases  the  bans.  One  owner 
might  have  land  only  a  few  yards  deep  on  which  no 
valuable  building  could  be  erected.  The  next  misht, 
with  the  same  frontage,  have  a  considerable  depth  of 
land  which  might  l^  ainsdlable  for  the  erection  of 
larffe  buildings  and  might  be  of  much  greater  value. 
I  should  expect  that  the  Legislature  would  leave  a 
large  dircretion  to  the  IocaI  authority  to  consider  aU 
the  circumstances  of  each  case,  and  to  make  what 
would  be  in  their  opinion  a  fair  apportionment, 
having  regard  to  all  such  considerations. 

The  appellants  are  owners  of  land  adjoining  a  new 
street  in  the  parish  of  Fulham.  They  complain  that 
in  the  apportionment  of  the  expenses  of  paving  that 
street,  other  owners  of  land  abutting  upon  the  street 
have  been  chained  only  two-thirds  of  the  estimated 
expense  of  paving  the  footpath  and  half  the  carriage- 
way opposite  their  respective  pieces  of  land,  whereas 
the  appellante  have  been  charged  with  the  full  costs 
of  the  paving  opposite  their  luid 

Section  77  of  the  Act  of  1862,  provides,  first,  that 
the  owner  of  land  abutting  upon  a  new  street  "  shaU 
be  liable  to  contribute  to  the  expenses  or  estimated 
expenses  of  paving  the  same,  as  well  as  the  owners 
of  houses  therein."  It  is  not  said  whether  the 
contribution  is  to  be  according  to  length  of  frontage, 
value  of  land,  or  what  is  to  oe  the  ratio.  The  next 
words  do  create  some  difficulty :  **  provided  that  it 
shall  be  lawful  for  the  vestry  or  district  board  to 
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charge  the  owners  of  land  in  a  less  proportion  than 
the  owners  of  house  property,  should  they  deem  it 
just  and  expedient  so  to  do,"  and  any  such  costs  and 
expenses  are  to  be  apportioned  by  the  vestry  or  board. 
The  proviso  seems  to  miply  that  the  vestry  could  not 
have  charged  the  owners  of  land  in  a  less  proportion 
than  the  owners  of  houses  without  that  express  pro- 
vision. In  other  words,  that  the  statute  means  ihai 
owners  of  houses  and  land  must  primd  facte  be 
charged  rateably,  but,  as  between  land  and  houses, 
land  may  be  charged  in  a  less  proportion  ti^an  houses. 
Theoefore,  it  is  argued,  that  as  between  owners  of 
houses  and  between  owners  of  land  the  charge  must 
be  rateable,  and  though  the  one  set  of  owners  may 
be  charged  in  a  less  proportion  than  the  other  set, 
the  charge  upon  eacn  set  must  be  rateable  tn^  «e. 
But  the  difficulty  stiU  remains,  what  does  rateable 
mean?  The  word  is  not  used  in  the  Act,  but  if 
implied  it  must  be  intended  that  the  local  authority 
is  not  to  divide  the  charge  according  to  length  of  front- 
age only.  No  express  principle  of  division  is  laid 
down.  It  seems  to  me  that  is  intentionally  avoided 
for  the  very  purpose  of  giving  the  local  authority  a 
large  discretion. 

In  Stroud  v.  Wandsworth  Board  of  Works,  42  W. 
E.  355,  [1894]  2  Q.  B.  1,  the  Court  of  Appeal  had  to 
consider  the  third  section  of  the  Metropolis  Manage- 
ment Amendment  Act,  1890  (53  &  54  Vict.  c.  66), 
which  empowered  the  local  authority  from  time  to 
time  to  execute  any  necessary  works  of  repair  upon  a 
carriage-road,  and  upon  a  consideration  of  the  sdieme 
and  object  of  these  Acts,  the  court  came  to  the  con- 
clusion that,  although  it  was  not  expressed  in  distinct 
words,  the  necessary  implication  was  that  the  question 
whether  the  repair  was  necessary  or  not  was  left  to 
the  discretion  of  the  local  authority,  and  that  the 
magistrate  or  court  could  not  interfere. 

In  Stotesbury  v.  Vestry  of  St  Giles,  59  L.  T.  N.  S. 
473,  37  W.  B.  Dig.  121,  the  same  question  that  arises 
in  the  case  before  us  came  before  a  divisional  court. 
The  difficulty  upon  the  words  of  section  77  of  the  Act 
of  1862,  to  which  I  have  referred,  does  not  seem  to 
have  impressed  the  Divisional  Court,  though  it  is 
noticed  in  the  judgment  of  one  of  the  learned  judges. 
They  held  that  a  bond  fide  apportionment  among 
different  owners  of  land  could  not  be  interfered  with 
by  the  magistrate.  In  my  opinion  a  large  discretion 
as  to  apportionment  is  intentionally  by  the  statute 
vested  in  the  local  authority,  and  so  long  as  it  is 
exercised  bond  fide,  as  in  this  case,  the  magistrate  or 
court  has  no  jurisdiction  to  interfere. 

A.  L.  Smith,  L.J. — The  question  in  this  case 
depends  upon  what  is  the  true  meaning  of  section  77 
of  the  Metropolis  Management  Amendment  Act, 
1862,  and  is  whether,  when  a  local  authority  has 
paved  or  is  about  to  pave  a  new  street  withm  the 
metropolis,  that  authority  has  a  discnretion  as  to  how 
it  will  apportion  the  expenses  of  so  doing  between 
the  owners  of  land  abutting  thereon,  or  whether  it  is 
bound  to  apportion  the  expenses  equally  between 
each  owner  of  land,  either  as  reganls  frontage  or 
rateable  value,  or  on  some  other  defined  principle, 
wholly  irrespective  of  the  varying  amenities  the 
different  plots  of  land  may  possess,  and  the  different 
advantages  they  may  derive  from  the  paving  of  a  new 
street. 

I  agree  that  an  apportionment  made  by  a  local 
authority  is  unimpeachable  upon  appeal  in  a  court  of 
law  (Niabet  v.  Oreenwich  Board  of  Works,  24  W.  E. 
223,  L.  B.  10,  Q.  B.  465),  unless  that  authority  has 
exceeded  its  jurisdiction  in  doing  what  it  has  done : 
Ittg,  Y.  Marsham,  ^0  W.  B.  84,  [1892]  1  a  B.  371. 
Unless,  therefore,  section  77  enacts  that  the  local 
authority  shall  have  no  discretion  as  to  how  it  shall 


apportion  the  expenses  of  paving  a  new  street  between 
i£e  abutting  landowners,  then  the  apportionment  in 
this  case  must  stand,  for  the  local  authority  has  acted 
within  its  jurisdiction  in  apportioning,  as  it  has 
done,  the  expenses  of  paving  between  diffsrent  land- 
owners. 

In  the  year  1855  it  was  enacted  by  the  Metropolis 
Management  Act,  1855,  that  the  owners  of  houses 
forming  a  new  street  should,  on  demand,  pay  to  the 
local  authority  the  estimated  expenses  of  paving 
such  street.  This  section  in  no  way  directed  in  what 
manner  the  expenses  were  to  be  borne  by  the  differ- 
ent houseowners,  nor  did  it  provide  for  any  appor- 
tionment being  made  by  the  local  authority  between 
them.  So  matters  rested  until  the  year  1862,  when 
the  Act  of  1855  was  amended  by  the  Metropolis 
Management  Amendment  Act  of  that  year.  By  sec- 
tion 77  of  this  Act,  owners  of  lands  abutting  upon  a 
new  street  were  placed  imder  contribution  towards 
these  paving  expenses  as  owners  of  houses  had  there- 
tofore^een,  and  the  section  enacts  that  where  ''  any 
vestry  or  district  board,  under  the  powers  of  the  Act 
of  1855,  had  paved,  or  were  about  to  pave,  any  new 
street,  the  owners  of  land  abutting  upon  such  street 
shall  be  liable  to  contribute  to  the  expenses,  or  esti- 
mated expenses,  of  paving  the  same,  as  well  as  the 
owners  of  the  houses  therein,  provided  that  it  shall 
be  lawful  for  the  vestry  or  district  board  to  charge 
the  owners  of  land  in  a  less  proportion  than  the 
owners  of  house  property,  shouM  tiiey  deem  it  lust 
and  expedient  so  to  do ;  and  any  such  expenses  shall 
be  apportioned  by  the  vestry  or  district  Doard,  who 
were  empowered  to  recover  uie  same  from  the  owners, 
or,  at  tneir  discretion,  to  accept  payment  of  the 
amount  apportioned  in  reject  of  each  house  or  pre- 
mises by  mstalments."  It  is  dear  that  this  apportion- 
ment of  the  expenses  is  to  be  made  between  the 
owners  of  houses  and  of  lands  abutting  upon  the 
new  street,  and  it  will  be  noticed  that  the  section  in 
no  way  enacts  how  this  apportionment  is  to  be  made, 
whether  according  to  frontage  or  to  rateable  value,  or 
to  any  defined  prmdple.  'Sua  is  left  to  the  discre- 
tion of  the  local  authority. 

It  is  not  suggested  in  this  case  that  the  local 
authority,  in  the  apportionment  which  they  haTO 
made,  have  charged  the  owners  of  land  more  than 
the  owners  of  houses,  but  what  the  authoritv  have 
done,  and  what  is  complained  of  by  the  appellants, 
who  are  landowners,  is  that  they  have  not  apx>or- 
tioned  the  expenses  equally  between  each  landowner. 
To  test  the  point  taken,  suppose  the  case  in  which 
there  is  no  landowner  and  nothing  but  houseowners 
in  the  new  street.  Is  there  anything  in  this  section, 
which  was  passed  to  bring  landowners  under  contri- 
bution and  to  give  the  right  of  apportionment  to  the 
local  authority,  to  compel  that  anthority^  to  apportion 
the  same  amount  between  one  landowner  in  a  street  who 
has,  say,  a  house  with  a  twenty-foot  frontage  and  a 
depth  of  eighteen  feet,  and  tiie  next  houseowner, 
who  has  a  house  with  a  like  frontage  and  treble  or 
quadruple  its  depth  P  It  certainly  was  not  so  enacted 
by  the  Act  of  1855,  and  I  cannot  find  it  in  the  Act  of 
1862,  and,  indeed,  the  case  of  London  School  Board  v. 
St  Mary,  Islington,  24  W.  B.  137,  1  Q.  B.  D.  65, 
would  t^d  to  show  that  there  is  no  such  restriction. 
It  is  true  that  the  point  now  taken  was  not  argued, 
though  it  stood  out  clearly  upon  the  case.  If  the 
local  authority  have  a  dis<a«tion  as  to  how  to  appor- 
tion the  expenses  of  paving  between  the  different 
houseowners  in  a  new  street,  it  seems  to  me  that  they 
have  a  like  discretion  as  regards  the  different  land- 
owners therein. 

.  It  was  said  that  the  words  in  section  77,  which 
make  it  lawful  for  the  local  authority  to  charge 
owners  of  land  a  less  proportion  than  owners  of 


VoLXLiY.      [KaT.2j.i»6.i^^      THE  WEEKLY  REPORTER. 


55 


OOUBT  OF  AFFBAL. 


Chambeblaut  v.  Yooak. 


COUKT  OF  AfFEAL. 


bouses,  show  that  this  is  the  only  inequality  tolerated 
by  the  section,  and  it  is  upon  this  that  the  appellants 
roit  their  case.  If  this  be  the  meaning  of  the  Legis- 
ktnre,  in  my  judgment  it  would  not  have  been  left 
in  this  ambiguous  manner,  but  there  would  be  found 
some  proTision  that  the  local  authority  were  to 
i^yportaon  the  expenses,  either  upon  frontage,  as  in 
section  150  of  the  Public  Health  Act,  1875,  or  upon 
nteahle  value,  or  upon  some  other  principle  of 
eqoslity.  But  instead  oi  this  we  find  that  the 
apportionment  is  left  wholly  to  the  yestiy  to  decide, 
without  fetter  or  restriction,  except  these  words 
liaTe  the  effect  contended  for. 

In  my  judgment  that  is  not  the  true  interpretation 
of  these  words,  which  were  inserted  not  for  the  pur- 
pose of  showing  how  an  apportionment  upon  owners 
of  houses  was  to  be  made— for  they  have  no  relation 
thereto — ^but  to  make  it  dear  that  landowners,  when 
brought  under  oontribution,  might  be  chiurged  less 
than  owners  of  houses  as  regards  paving  expenses,  if 
tbe  loeal  authority  thought  fit,  and  tiie  discretion 
wbich  is  otherwise  given  to  the  local  authority  by  the 
rest  of  the  section  is  not  taken  away  by  these  words. 
For  these  reasons,  as  well  as  those  given  in  the  judg- 
ments of  my  Brothers  Wills  and  Grantham  in  the 
esse  of  SMesbury  v.  Vestry  of  8t.  Chiles^  in  the  year 
1888,  to  review  which  the  present  appeal  is  brought, 
I  am  of  opinion  that  it  fails,  that  the  local  authority 
bave  acted  within  the  jurisdiction  given  them,  and 
that  this  appeal  must,  therefore,  be  dismissed  with 


Lord  "Rgwya^  M.B. — I  am  entirely  of  the  same 
o^inioiL 
Appeal  dinniMed. 

fiolioitors  for^theJappeUants,  Boaster  &  Co, 
Solicitors  for  the  respondents,  T.  Blanco  White. 


Oct.  29. 


Prom  the  Mayor's  Court  ) 

(Lord  Esher,  M.B.,  and   { 

Kay  and  Lopes,  L.  JJ.)    j 

Chambsbiain  V,  VOOAK.  (a.) 

Corporation  of  London — Revenue — Duty  on  grain — 
Mixture  of  grain  and  other  articles — The  Metage  on 
Grain  {Port  of  London)  Act,  1872  (35  <&  36  Vid.  c. 
c), «.  4. 

The  Metage  on  Grain  {Port  of  London)  Act,  1872,  e. 
i,  impoua  a  duty  of  three-sixteenth  of  a  penny  per  cwt, 
in  nipect  of  "  grain  brought  into  the  Port  of  London  for 
taU,** 

Hdd,  thai  the  duty  was  imposed  upon  grain  which 
wu  brought  into  the  Port  of  London  for  sale  cm  grain, 
(Hid  was  not  leviable  in  respect  of  grain  which  was 
brought  in  for  the  purpose  of  being  mixed  with  other 
ortides  and  sold  for  horse  food, 

i^)pe&l  of  the  plaintiff  from  the  Ma)ror*s  Court. 

The  action  was  brought  by  the  plaintiff,  who  was 
the  Chamberlain  of  the  City  of  London,  to  recover 
dnty  under  section  4  of  the  Metage  on  Grain  (Port  of 
London)  Act,  1872. 

That  section  provides  that  the  Corporation  of  Lon- 
don "may  demand  and  receive,  in  resx>ect  of  all 
grain  brought  into  the  port  of  London  for  sale,  a 
doty  at  the  rate  of  three-sixteenths  of  a  penny  per 
cwt.,  to  be  called  the  City  of  London  Grain  Duty, 
and  such  duty  shall,  subject  to  the  provisions  of  tms 
Act,  be  held  by  the  corporation  for  the  preservation 

(a.)  Beported  by  P.  O.  Robikson,  Esq.,  Barrister- 
at-I#iw. 


of  open  spaces  in  the  neighbourhood  of  London,  not 
withm  the  metropolis  as  defined  by  the  Metropolis 
Management  Act,  1855.*' 

The  jury  found  a  special  verdict  that  the  defendants 
were  the  owners  and  consignees  of  a  quantitv  of 
grain — ^namely,  maize  and  oats  which  had  oeen 
brought  into  the  port  of  London ;  that  a  x>ortion  of 
the  maize  was  sold  to  the  purchasers  in  the  same  state 
as  it  arrived,  and  that  the  defendants  admitted  their 
liability  to  pay  duty  in  respect  of  that;  that  the 
residue  of  the  maize  and  the  oats  were  taken  to  the 
defendants'  mills,  and  a  portion  of  the  maize  was 
ground  into  meal,  and  then  sold  in  that  condition ; 
the  remainder  was  crushed  and  cracked  between 
rollers,  and  t^en  sifted  so  as  to  separate  the  crushed 
and  cracked  maize  from  the  meal,  which  was  sold, 
while  the  crushed  and  cracked  maize  was  mixed  with 
beans,  peas,  and  oats  which  had  been  similarly 
treated  and  sold  for  horse  food.  The  oats  brought  in 
by  the  defenduits  were  treated  in  a  similar  manner 
and  were  also  sold  for  horse  food.  The  jury  further 
found  that  the  maize  and  oats  were  brought  into  the 

Sort  of  London  for  the  purpose  of  being  dealt  with  as 
escribed  and  then  sold. 

On  these  findings,  the  Common  Serjeant  entered 
judgment  for  the  defendants. 

The  plaintiff  appealed. 

Sir  E,  Clarke,  Q,C.,  and  Danckwerts,  for  the 
plaintiff. — In  spite  of  the  treatment  of  the  maize  and 
oats,  a^  described  in  the  special  verdict,  they  still 
remained  "  grain  "  within  the  meaning  of  the  section, 
and  were,  therefore,  liable  to  duty.  The  statute  pro- 
vides tiiat  the  duty  shall  be  paid  on  grun  brought 
into  the  port  of  London  '*  for  sale,"  but  it  does  not 
say  that  the  grain  must  be  sold  separately.  In 
Attorney 'Qeneral  v.  Green,  4  Price  224,  it  was  held 
that  a  vendor  of  blacking  containing  vinegar  and  other 
ingredients  was  liable  to  tiie  excise  duty  of  vinegar. 
Suppose,  acargoof  maize  and  oats  broughtinto London 
for  sale ;  separately  thev  would  both  be  liable  to  the 
duty,  but  according  to  tne  defendants'  contention,  if 
they  were  mixed  and  the  mixture  sold,  no  duty  at  all 
would  be  payable.  That  is  a  most  unreasonable  con- 
clusion. 

They  also  dted  8cfM  v.  Taylor,  48  J.  P.  424,  and 
Pharmaceutical  Society  v.  Armson,  42  W.  E.  662, 
[1894]  2  a  B.  720. 

Joseph  Walton,  Q,C,,  and  Albert  Gray,  for  the  de- 
fendants.— There  are  three  pur^ses  for  which  grain 
may  be  brought  into  London ;  it  may  be  for  sale,  or 
for  manufacture,  or  for  consumption.  The  duty  is 
imposed  only  in  the  case  of  sale.  In  this  case  the 
defendants  have  not  sold  grain,  but  a  mixture  for  horse 
food.  A  person  who  had  contracted  to  buy  maize 
would  not  accept  this  mixture  in  fulfilment  of  his 
contract. 

Lord  EsHEB,  M.B. — I  have  come  to  the  conclusion 
that  this  Act  of  Parliament  being  an  Act  dealing  with 
conunercial  matters,  its  phraseology  must,  therefore, 
be  construed  according  to  its  ordinary  commercial 
meaning.  When  in  a  commercial  transaction  grain 
is  said  to  be  brought  into  a  place  for  sale,  that  would 
mean  for  sale  as  grain.  In  this  case  the  grain  was 
not  brought  in  K>r  sale  as  grain,  but  as  something 
else,  and  the  defendants  are,  therefore,  not  liable  to 
pay  duty  in  respect  of  it.  The  appeal  must  be  dis- 
missed. 

Eat,  L.J. — I  am  of  the  same  opinion,  having  no 
doubt  about  the  meaning  of  the  Act.  If  gram  is 
brought  in  for  the  purpose  of  being  manufactured 
into  something  else,  which,  if  delivered,  would  not  be 
a  fulfilment  of  a  contract  to  sell  grain,  then  it  cannot 
be  said  that  the  grain  was  brought  in  for  sale.  In  . 
this  case  the  sale  was  not  a  sale  of  grain,  but  of  a 
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difiEerent  article  of  oommeroe,  althoagh  it  is  trae  ^rain 
formed  part  of  it.  Bale  is  not  the  only  antithesis  to 
consumption.  There  is  also  the  mannlactnring  of  a 
distinot  article  out  of  the  grain  and  a  sale  of  that 
article.  That  is  this  case,  and  in  my  opinion  it  is 
outside  the  provisions  of  the  Act. 

BiGBT,  L.  J.|  conouzred. 

Appeal  dismisaed, 

SoUdtor  for  the  plaintiff,  H,  H,  Crawford, 

Solicitors  for   the   defendants,    Wansey,    Son,    & 
Bowm. 


June  11,  12,  1896. 


From  Chan.  Div.     '\ 

(Undley,  Lopes,  and } 

Bigby,  L.JJ.)       J 

Ebbetts  v,  Cowqubst.  (a.) 

Landlord  and  tenant — Underlease — Covenant  to  keep  in 
repair — Measure  of  damages. 

In  an  action  for  damages  on  a  breach  of  covenant  to 
keep  demised  property  in  repair,  the  proper  measure  of 
damages  is  the  difference  in  value  between  the  reversion 
with  the  covenant  performed  and  the  vcUue  of  that  rever~ 
sion  with  the  covenant  unperformed. 

In  the  case  of  an  underlease,  if  the  underkcts^  dis- 
closes the  fact  that  it  is  an  underlease,  the  liability  over 
of  the  tmderUssor  to  his  superior  landlord  is  a 
material  circumstance  to  be  taken  into  account  in  ascer- 
taining the  amotmt  of  damages  to  be  paid  by  the 
underlessee  to  the  underlessor  for  breach  of  covenant 
to  keep  in  repair* 

Appeal  from  a  decision  of  an  official  referee  as  to 
the  amount  of  damages  payable  by  the  defendants  for 
the  breach  of  a  covenant  in  an  underlease  to  keep 
the  premises  in  repair. 

The  original  lease  of  the  premises,  known  as  the 
Qrecian  Theatre  in  the  City-road,  was  g^ranted  by  the 
trustees  of  St.  Botolph,  Bishopsgate,  in  1840,  to 
Thomas  Bouse  for  a  term  of  8ix^>K)ne  years  from 
Michacdmas-day,  1837. 

In  March,  1851,  Bouse  granted  an  underlease  of 
his  whole  term,  less  the  last  ten  days  thereof,  to 
Benjamin  Oliver.  The  plaintiffiB  now  represented 
Bouse,  and  the  defendant  Conquest  now  represented 
Oliver,  whilst  William  Booth  was  a  co-defendant, 
being  an  assignee  of  the  underlease. 

The  underlease  contained  a  covenant  to  ''keep" 
the  premises  in  repair,  and  showed,  on  the  face  of  it, 
that  it  was  an  underlease  and  not  a  lease  by  a  free- 
holder. The  action  was  brought  for  breach  of  that 
covenant. 

Bomer,  J.,  at  the  trial  of  the  action,  held  that 
there  had  been  a  breach  of  the  covenant,  and 
referred  it  to  the  official  referee  to  assess  the  amount 
of  the  damages.  He  assessed  the  damages  at  £1,305 
treating  the  proper  measure  of  damages  as  the  sum 
which  it  would  cost  to  put  the  premises  in  a  proper 
state  of  repair,  with  an  allowance  for  the  imexpired 
term  of  the  underlease.  It  was  admitted  that  on  this 
principle  the  sum  of  £1,305  was  the  right  amount. 

The  defendant  Booth  appealed. 

Haldane,  Q.C,  Sargant,  and  ff,  Courthope-Munroe, 
for  the  appellant. — The  plaintifiEis  say  the  damages 
should  be  the  amount  it  would  cost  to  fulfil  the 
the  covenant.  We  say  the  damages  should  be  based 
on  the  depreciation  in  the  selling  value.  These 
premises  would  be  of  no  value  even  if  they  were  put 

(a.)  Beported  by  W.  Shaixoboss  €k)DDABD,  £sq.» 
Barrister-at-Law. 


in  r^air,  the  only  value  attaching  to  them  is  as  a 
builiung  site.  The  official  referee,  acting  on  the  first 
principle,  has  assessed  the  damM^  at  £1,305.  We 
say  the  amount  should  be  £200,  K>r  if  they  were  put 
into  repair  they  would  be  worth  £200  more  for  pulling 
down  than  if  not  put  into  repair.  The  covenant  to 
keep  in  repair  is  not  one  of  which  the  courts  grant 
specific  p^ormanoe.  Only  damages  are  recoverable, 
and  those  damages,  as  the  cases  show,  are  arrived  at 
on  the  principle  of  making  good  the  loss  which  the 
plaintiff  has  suffered.  Vivian  v.  Champion,  2  Lord 
Baym.  1 125,  is  against  us,  but  ever  since  that  case  there 
is  a  consistent  line  of  authorities,  showing  that  in 
the  case  of  covenants  to  '*  keep  in  repair  "  tke  right 
principle  is  the  one  contended  for  by  us,  though  in 
some  of  the  cases  there  are,  no  doiu>t,  dicta  to  the 
effect  that  the  rule  is  diffiorent  in  the  case  of  covenants 
'*  to  yield  up  in  repair."  These  cases  are  as  foUows : 
Smith  V.  Peat,  9  Exch.  161,  2  W.  B.  Dig.  164 ;  Hadiey 
V.  Baxendale,  2  W.  B.  302,  9  Ex  341,  2  Smith,  L.O., 
9th  ed.,  594;  Turner  v.  Lamb,  14  M.  &  W.  412; 
Davis  V.  Underwood,  6  W.  B.  105,2  H.  &  N.  670 ; 
Mills  V.  East  London  Union,  21  W.  B.  142,  L.  B.  8 
C.  P.  79  ;  Joyner  v.  Weeks,  39  W.  B.  583,  [1891]  2 
Q.  B.  31.  [liOPBS,  L.J.,  referred  to  Inderwick  v. 
Leech,  1  Times  L.  R  95,  484,  referred  to  in  Joyner  v. 
Weeks.^  Henderson  v.  Thom,  41  W.  B.  509,  [1893]  2 
Q.  B.  164;  Whitham  v.  Kershaw,  34  W.  B.  340; 
16  Q.  B.  D.  613;  Wigsell  v.  School  for  Indigent  Blind, 
30  W.  B.  474,  8  Q.  B.  D.  357.  From  the  cases  it 
is  now  established  that  the  dictum  of  Lord  Holt  in 
Vivian  v.  Champion  \b  not  sound. 

They  also  referred  to  Coward  v.  Gregory,  15  W.  B* 
170,  L.  B.  2  C.  P.  153. 

R,  F.  Norton  {Jelf,  Q.C,  with  him),  for  the  re- 
spondents.— ^The  argument  of  the  appellant  comes  to 
this,  that  if  a  freeholder  lets  a  chapel,  the  lessee's 
surveyor  may  come  and  say  "  This  property  would  let 
better  as  a  public-house.  Therefore  we  wul  only  pay 
damages  on  the  footing  of  the  house  being  pulled 
down."  That  cannot  be  the  law,  and  the  case  of  s 
leaseholder  letting  a  house  is  an  a  fortiori  case. 
There  is  no  difference  between  the  covenant  to  keep 
in  repair  and  to  yield  up  in  repair,  except  that  in  an 
action  on  the  former  discount  is  allowed. 

He  referred  to  Clow  v.  Brogden,  2  Man.  &  G.  39, 
54. 

Haldane,  Q.C.,  replied,  and  referred  to  Mayne  on 
Damages  (5th  ed.),  p.  99,  Key  and  Elphinstone's,  and 
Prideaux's,  Precedents  in  Conveyancing. 

LiNDLEY,  L.J. — I  think  that  the  official  referee 
was  right  in  the  view  which  he  took.  This  is  an 
action  brought  by  the  plaintiffs,  who  may  be  treated 
as  standing  in  the  place  of  Mr.  Bouse,  against  Mr* 
Conquest,  who  may  be  treated  as  standing  in  the 
place  of  Mr.  Oliver,  to  whom  I  will  refer  presently, 
and  against  Mr.  William  Booth,  who  is  an  assignee, 
as  I  understand  it,  of  Mr.  Oliver.  Now  the  action  is 
brought  in  respect  of  a  breach  of  covenant  to  repair. 
This  18  contained  in  an  indenture  of  underlease  of  the 
24th  of  March,  1851,  made  between  Mr.  Bouse,  who 
was  himself  a  tenant  imder  the  Bishop  of  London, 
and  Mr.  Oliver.  Mr.  OUver  is  dead,  and  as  I  have 
said  Mr.  Conquest  represents  him,  and  he  has  assigned 
to  Mr.  Booth.  Now  the  underlease  itself  shows 
plainly  enough  what  the  position  of  the  parties  was ; 
that  is  to  say  the  imderlessee  knew  perfectly  well  that 
his  lessor  was  himself  a  lessee ;  and  ^ew  perfectly  well 
that  he  was  taking  an  underlease.  Whether  or  not 
he  looked  at  the  lease  under  which  his  immediate 
lessor  held  I  do  not  know.  But  it  is  important  to 
observe  that  ^e  parties  knew  perfectly  weU  their 
relative  positions,  because  when  we  look  at  the  imder- 
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kase  we  see  constant  referenoee  to  the  superior  land- 
kid  there.  For  example,  there  is  liberty  reserved  to 
the  tgents  of  the  superior  landlord  to  oome  in  and  do 
repairs,  and  there  is  a  covenant  not  to  do  an3rthing 
whioh  will  annoy  the  immediate  lessor's  landlord  or 
the  tenants  of  the  superior  landlord. 

Now  the  covenants  which  are  contained  in  the 
imdedease,  and  with  which  aLme  we  have  to  deal, 
are  oovenants  to  repair.  I  understand  those  cove- 
nants to  mean  to  put  into  repair  the  premises  demised 
—which  now  practically  consist  of  this  Grecian 
Theatre— to  repair  them  and  to  keep  them  in  repair, 
and  to  deliver  them  up  at  the  end  of  the  term  in  good 


!^ow  there  is  not  in  this  underlease  any  covenant  to 
indemnify  the  immediate  lessor  against  his  liability 
to  his  superior  landlord  in  respect  of  repairs.  The 
ooosequence  of  that  is,  that  imder  these  covenants 
the  immediate  lessor  cannot  get,  by  a  lon^^  way,  so 
much  in  the  shape  of  damages  as  he  might  if  he  were 
ning  upon  s  covenant  for  indenmity.  Now  this 
property  demised  by  the  underlease  is  out  of  repair. 
The  pliuntifib  are  reversioners.  Their  reversion  con- 
Bsts  only  of  about  ten  days,  but  they  are  liable  over, 
on  the  expiration  of  their  lease,  to  deliver  up  this 
poperty  to  their  landlord,  who  is  the  Bishop  of 
London,  in  proper  repair.  That  is  conceded,  and  the 
circumstanoe  is  all  important  in  investigating  what  is 
the  proper  amount  of  damages  to  which  they  are 
entitled  for  breach  of  the  covenant  on  which  they 
806.  The  underlease  itself  has  not  yet  run  out. 
Wheo  thtt  action  was  conmienced  tiiere  were  about 
four  or  four  and  a-half  years  to  run,  and  there  are 
now  about  three  and  a-half  years.  But  the  action  is 
not  brought  for  a  breach  of  the  covenant  to  leave  in 
i6pMr>  because  the  time  for  suing  on  that  has  not 
arrived.  The  action  is  brought  for  a  breach  of  the 
covenant  to  keep  in  repair. 

Kow  what  is  the  rule  as  to  ascertaining  the  damages 
for  s  breach  of  that  sort  P  The  breach  Ib  not  in 
oontoversy.  It  appears  to  me  that  this  is  an  ordi- 
nary acticm  for  a  breach  of  contract,  and  that  the 
gauBTil  principle  applicable  to  it  is  that  laid  down  in 
Badkyy,  Baxisndate.  I  will  refer  to  that  case,  be- 
cause it  appears  to  me  to  cover  the  present  case. 
As  appears  from  the  report,  Alderson,  B.,  in  deli- 
vering the  considered  judgment  of  the  court,  said : 
'*We  think  the  proper  rule  in  such  a  case  as  the 
present  is  this:  Where  two  parties  have  made  a 
contract,  which  one  of  them  has  broken,  the  damages 
whkh  the  other  party  ought  to  receive  in  respect  of 
•nch  a  Inreach  of  contract  should  be  such  as  may 
fairly  and  reasonably  be  considered,  either  arising 
uttbuallv,  that  is  acoordinff  to  the  usual  course  of 
things,  nom  such  breach  of  contract  itsdf ,  or  such 
M  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of 
it.  Now,  if  the  special  drcumstanoes  imder  which 
the  contract  was  actually  made  were  conmiunicated 
by  the  plaintifb  to  the  defendants,  and  thus 
known  to  both  parties,  the  damages  resulting 
from  the  breach  of  such  a  contract  whi<m 
they  would  reasonably  contemplate  would  be 
tiie  amount  of  injury  which  would  ordinarily  follow 
fiom  a  breach  of  contract  under  these  special  drcum- 
iianoes  so  known  and  communicated."  I  tekke  that  to 
he  the  rule,  and  I  apply  it  to  this  case,  and  it  is  because 
cf  the  importance  of  the  imderlessee  knowinfi^  the 
posttk>n  of  his  lessor  that  I  refer  to  this  underiease. 
If  this  underlease  had  not  disclosed  the  fact  that  it 
was  an  underlease,  possibly  the  observations  which  I 
have  made  would  require  some  modification.  What, 
then,  are  ike  damages  which  the  plaintiffs  have  sus- 
tiined  by  reason  of  tlie  breach  by  the  lessee  of  his 


covenant  ?  It  appears  to  me  that,  applying  Hadley 
V.  BcucendaUy  the  damages  which  the^  have  sustained 
are  to  be  measured  by  their  liabihty  over  to  their 
lessor,  which  was  one  of  the  circumstances,  special  if 
you  like,  but  known  to  and  reasonably  witnin  the 
contemplation  of  the  defendants,  and  far  short  of  a 
covenant  of  indemnity.  Surely  the  damages  sustained 
by  the  plaintiffis,  for  which  the  defendants  are  liable 
upon  the  principle  of  Hadley  v.  BaxendaU,  must  be 
reckoned  thus:  Ascertain  what  is  the  difference  in 
value  between  the  reversion  with  the  covenant 
performed  as  it  ought  to  be  and  the  value 
of  that  reversion  with  the  covenant  imperformed, 
which  it  ought  not  to  beP  That  represents 
the  damages  which,  it  appears  to  me,  the  defend- 
ants ought  to  pay  the  plaintiflfii.  The  learned 
official  referee  has  taken  that  view,  and  he  has 
assessed  the  damages  upon  that  principle.  He  says 
that  it  will  cost  over  £1,500  to  put  the  property  in 
repair,  and  he  discounts  that  sum,  and  makes  the 
damages  £1,305. 

Now  Mc,  Haldane  says  that  that  is  wrong  in  prin- 
ciple, because  that  is  really  giving  the  plainti&  an 
indemnity  when  there  is  no  covenant  for  it.  My 
answer  to  that  is  that  it  may  be  in  this  particular 
case  an  indemnity,  but  if  the  plaintiffis  were  suing 
upon  a  covenant  of  indenmity,  they  might  get  a  great 
deal  more.  Mr.  Haldane  says  that  you  must  treat 
this  as  an  ordinary  case  of  landlord  and  tenant  where 
the  landlord  is  t^e  reversioner.  He  says  you  must 
look  at  the  value  of  the  reversion  apart  from  these 
special  ciroumstances  to  which  he  alluded,  and,  apart 
m>m  that  which  is  all-important  in  this  case—namely, 
the  liability  over.  If  you  were  dealing  with  a 
reversion  in  fee,  I  do  not  suppose  that  tms  sum  of 
£1,305  would  be  the  measure  of  damages.  I  think 
that  that  is  vei^  likely ;  but  you  cannotleave  out  the 
cardinal  point  m  this  case,  on  which  the  whole  case 
turns — ^namely,  this  liability  over.  It  seems  to  me, 
therefore,  that  the  learned  referee  is  right,  and,  at  all 
events,  it  would  not  be  prudent  to  say  he  was  wron^. 
I  have  not  gone  into  these  calculations,  but  there  is 
nothing  wrong  in  the  principle  he  has  adopted. 
Therefore,  I  thmk  that  the  appeal  ought  to  be  dis- 
missed, with  costs. 

LoPBS,  L.J.— I  am  of  the  same  opinion.  The 
general  rule  with  regard  to  damages  in  aiotions  of  this 
kind  may  be  stated  thus :  Where  the  term  has  come 
to  an  end  and  the  action  is  on  the  covenant  to  leave 
in  repair,  the  measure  of  damages  is  the  sum  it  will 
take  to  put  the  premises  into  the  state  of  repair  in 
which  the  tenant  ought  to  leave  them  accordmg  to 
his  covenant ;  and  the  measure  of  damages  for  the 
breach  of  a  covenant  to  keep  in  repair  during  the  cur- 
rency of  the  term  is  the  loss  wluch  is  occasioned  to 
the  lessor's  reversion — a  loss  which  will  be  greater  or 
less  according  as  the  term  of  the  tenant  at  the  time 
of  the  breach  lias  a  greater  or  less  time  to  run.  Those 
I  think,  are  the  general  rules  which  are  deducible 
from  the  cases.  But  there  are  special  circumstances 
in  this  case  which  prevent  this  particular  case  from 
cominff  exactiy  within  either  of  these  rules.  The 
special  circumstances  which  I  aUude,  to  are  that  there 
is  a  liability  over.  In  this  case  the  imderlessee  knew 
that  he  was  taking  from  a  lessee,  and  I  cannot 
doubt  that  he  knew  of  the  covenants  in  his  lessor's 
lease,  and  amongst  those  covenants  is  a  covenant  to 
vield  up  in  repair  on  the  termination  of  the  lease. 
To  my  mind  that  is  the  most  important  matter  in  this 
case  when  we  have  to  deal  with  the  question  of  dam- 
ages. We  have,  therefore,  under  these  circumstances, 
to  consider  what  la  the  loss  to  the  lessor's  reversion ; 
in  other  words,  what  is  its  marketable  value.  Sup- 
posing he  offers  it  for  sale,  I  presume  the  purchaser 
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would  say :  **  If  I  buy,  I  buy  subject  to  a  liability  to 
yield  up  the  premises  in  repair.  I  can  only,  there- 
fore, give  you  such  a  sum  as  the  premises  are  worth, 
after  deducting  from  that  sum  the  cost  of  repairs." 
In  my  view  l£e  plaintififo  are  entitled  to  say :  "  We 
are  liable  to  our  lessor  to  give  up  tiiese  premises  in 
repair.  If  you  had  observed  your  covenant  and  kept 
the  premises  in  repair  the  reversion  would  be  worth 
so  much.  You  have  not  kept  it  in  repair,  and  it  is 
worth  so  much  less,  that  so  much  less  being  what  it 
will  cost  to  put  it  in  repair.  Therefore  ^e  loss  to  the 
reversion  is  the  cost  of  putting  those  premises  in 
repair."  Now  if  I  had  to  deal  with  tiiis  case  with  a 
jury,  I  should  have  left  the  question  to  them  in  the 
way  I  have  already  stated.  I  should  say  what  you 
have  to  consider  is,  What  is  the  loss  inxured  to  the 
plaintifiEs'  reversion.  In  order  to  arrive  at  that  you 
must  in  your  own  minds  determine  what  is  the  value 
of  this  reversion  with  this  covenant  observed,  and 
what  is  the  value  of  this  reversion  with  the  covenant 
not  observed,  and  the  difference  between  those  two 
sums  will  be  the  loss  which  the  plaintiffs  have  sus- 
tainted  in  respect  of  their  reversion.  I  did  not  at 
first  very  dearly  understand  how  the  official  referee 
had  dealt  with  the  matter.  But  it  seems  to  me  that 
that  iB  the  way  in  which  he  has  dealt  with  it.  He 
has  taken  all  those  matters  into  consideration,  and  he 
said  that  practically  the  loss  that  has  accrued  to  the 
reversion  is  the  difference  between  the  value  of  the 
reversion  with  the  covenant  performed  and  the  value 
with  the  covenant  unperformed.  That  amounts  to 
£1,500,  which  discounted,  as  it  ought  to  be,  will 
amount  to  the  sum  of  £1,305.  Whether  that  is  a 
proper  figure  or  not  I  am  not  prepared  to  say, 
because  we  have  not  the  figures  before  us.  But 
most  distinctly  I  cannot  say  that  the  official  referee 
is  applying  a  wrong  principle.  Nor  can  I  say  that  is 
not   a   right   and  proper  figure  for  him   to  have 


I  think,  therefore,  that^ihe  appeal  fails. 

BiGBY,  L.  J. — I  am  of  the  same  opinion.  This  is  a 
question  of  principle  and  principle  only.  No  attempt 
has  been  made,  and  I  presume  no  attempt  could  be 
really  made,  to  affect  the  figures  unless  we  can  affect 
the  principle  upon  which  they  are  arrived  at.  The 
authorities  referred  to  by  Mr.  Haldane  dearly  show 
that  as  a  general  rule  there  is  a  difference  in  the 
assessment  of  damages  in  the  case  of  a  breach  of  a 
covenant  to  yidd  up  in  repair,  brought  after  the  de- 
termination of  the  term,  and  the  case  of  a  breach  of  a 
covenant  to  keep  in  repair,  brought  during  the  con- 
tinuance of  the  term.  In  the  first  case,  by  the 
authorities  it  is  laid  down  upon  grounds  of  conveni- 
ence, and,  indeed,  it  is  no  aoubt  an  arbitrary  rule, 
that  wheUier  or  not  the  lessor  in  fact  loses,  he  shall 
be  paid  the  amount  which  would  be  necessary  to  place 
the  premises  in  good  repair.  It  may  happen  that  even 
a  payment  of  that  amoimt  would  not  induce  him  to 
repair.  It  may  be  far  more  to  his  interest  to  let  the 
buildings  be  pulled  down.  But  these  considerations 
are  not  taken  into  account,  prindpally  because  they 
depend  upon  the  arrangements  which  the  lessor  has 
made  with  other  persons,  with  which  the  lessee  has 
nothing  at  all  to  do  and  as  to  wMch  in  general,  he 
will  have  no  information,  and  as  to  which  at  the  time 
he  enters  into  the  bargain,  he  can  have  none. 

Then  there  is,  as  to  the  covenant  to  keep  in  repair, 
another  rule  which  is  this.  On  a  covenant  to  Keep 
in  repair  the  general  rule  is  that  you  are  to  tiE^e  the 
effect  upon  the  value  of  the  reversion  treating  it  as 
though  it  were  carried  into  the  market  for  sale  under 
such  drcumstances  that  the  purchaser  might  do  what- 
ever he  liked  with  the  property,  turn  it  to  the  best 
advantage,  which  I  will  assume  in  this  case  would  be 


by  pulling  down  the  buildings  altogether  and  treat- 
ing the  property  so  purchased  as  a  mere  building  site. 
The  very  fact  that  uie  rule  is  stated  in  those  terms 
appears  to  me  to  prevent  the  possibility  of  applying 
it  to  a  case  of  this  kind.  TiaB  reversioner  for  ten 
days  cannot  take  his  reversion  into  the  market  and 
sell  it  to  a  purchaser,  who  shall  be  able  to  deal  with 
it  as  he  pleases  as  building  sround.  His  interest  is 
such  that  he  cannot  touch  tne  buildings,  except  for 
the  purpose  of  repairing  them.  He  cannot  pull 
them  down,  and  cannot  convert  the  property  into  a 
building  site.  Therefore,  the  supposed  standard 
which  is  a  perfectly  good  standara  of  reason  and 
soimd  sense,  as  wdl  as  of  authority,  whcfn  applicable 
to  the  case  of  a  freeholder  who  can  deal  with  his . 
reversion  as  he  likes,  and  give  similar  rights  to  the 
purchaser,  ought  certainly  not  primd  facte  to  apply 
to  a  case  of  the  present  kmd.  Mr.  Haldane  was  not 
able  to  point  out  any  authority  in  which  that  prindple 
had  be^  so  applied.  And  I  think,  from  the  vei^ 
terms  of  the  rule,  and  in  the  absence  of  authority,  it 
ought  to  follow,  upon  common  sense  groimds,  nrom 
the  very  statement  of  the  rule  itself,  that  it  can- 
not apply.  My  condusion  is  that  that  rule  does 
not  ap^y  to  the  present  case.  What  rule  then 
ought  to  apply?  We  must  consider  what  the 
position  of  the  parties  is.  Mr.  Oliver,  through 
whom  Mr.  Booth  claims,  and  by  whose  bargain 
he  is  bound,  knew  well  that  this  property  was 
not  the  freehold  of  Mr.  Bouse,  who  demised  to 
him.  He  had  dear  notice,  upon  the  face  of  his  own 
imderlease,  that  it  was  an  unaerlease,  and  that  there 
was  a  subsisting  lease  from  the  superior  landlord,  the 
Bishop  of  London,  represented  at  the  present  time  by 
ihe  plaintiffs.  Knowing  that.  What  is  the  dear  rule 
of  law  ?  Oliver  must  m  taken  to  have  known  all  the 
terms  of  that  superior  lease,  in  the  same  way  as  if 
they  had  be^i  dted  at  length  in  his  own  underlease. 
It  would  appear  iiiat  the  original  lessee  was  under 
liability  himself  to  keep  in  repair,  and  a  further 
liability,  at  the  end  of  the  term,  imder  the  covenant, 
to  yidd  up  in  repair. 

Now,  applyin£^  the  rule  of  ffadley  v.  Bcuomdalef 
what  must  be  taSen  to  have  been  in  the  contempla- 
tion of  the  parties  P  The  fact  which  was  known  to 
the  imderlessee,  that  his  inmiediate  lessor  was  under 
liabUity  to  keep  in  repair,  and  to  yidd  up  in  repair, 
becomes  one  of  the  circumstanoes  of  the  case  to  be 
looked  at  in  tke  assessment  of  damages.  The 
measure  of  damages  is  the  injury  to  the  plaintiffs.  X 
do  not  say  to  the  plaintiffs'  reversion  necessarily,  but 
the  loss  to  the  plaintiffs  arising  directly  out  of  the 
breach — a  loss  which  must  be  known  to  be  the  neces- 
sary consequence  of  the  breach  under  the  circum- 
stances of  the  plaintiffs'  covenant  with  the  superior 
landlord.  The  learned  official  referee  appears  to  me 
to  have  taken  the  right  view. 

I  will  only  observe  that,  if  the  supposed  general 
rule  of  the  diminution  of  the  reversion  were  to  apply 
to  a  case  of  this  kind,  the  result  would  seem  to  fol- 
low that,  in  a  case  of  ten  days'  reversion  or  three 
days'  reversion,  nothing  but  nominal  damages  could 
be  recovered,  during  the  term,  upon  the  covenant  to 
keep  in  repair. 

I  am  of  opioion  that  there  has  been  no  miscar- 
riage, and  that  the  sum  of  £1,305,  so  far  as  I  can  say 
wimout  the  figures  being  before  us,  represents  fairly 
the  damage  which  the  plaintiffs  have  sustained. 
Under  these  circumstuices  the  appeal  must  be  dis- 
missed,  with  costs. 

Apjjeal  cUsmmed. 

Solidtors  for  the  appellants,  Banger,  Burton^  dh 
Frost. 
Solicitors  for  the  respondents,  Clarke  A  Calkin^ 
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C.  A.    Ex  PABTE  Jbffbebs  v.  Cabey  Cyolb  Co.  (Ld.).— In  kb  Lobd  Colesidoe's  Sbttlbment.   H.  C. 


App.  Bankniptoy.  ) 

(Lord  Eflher,  M.K.,  and       }  Ang.  2,  1895. 

Esy  and  A.  L.  Smith,  L.JJ.}  ) 

In  re  Carey. 

^EfNirie  Jeffries  v.  Carey  Cycle  Co.  (Limitbd).  (o.) 

Battkruptcy  —  Conveyance  with    intent  to  defeat  and 

delay  creditors -^  Convereion  of  hankrupfe  hueineBe 

imio  a  limited  company— Beepective  rigJits  of  creditors 

of  Vie  hankrt^t  and  of  the  limited  company. 

The  bankrupt,  when  ineolvent,  had  converted  hie  husi- 
ma  into  a  **  one-man  "  company y  limited, 

Hdd,  that  the  trustee  in  lankruptcy  was  entitled  to  a 
dedaration  thai  the  conveyance  of  the  hankrupfs  business 
to  the  company  was  void  against  him,  and  that  he  was 
entitled  to  take  the  assets  of  the  company;  but  that  he 
must  pay  the  new  creditors  of  the  company  in  full,  in 
priority  to  the  creditors  of  the  bankrupt. 

Hiis  was  an  appeal  from  the  judgment  of  Vanghan 
TOliams,  J.,  dated  the  20th  of  May  (43  W.  E. 
006),  declaring  that  a  transfer  of  the  ousiness  of 
Oswy,  a  bankrupt,  to  the  Carev  Cycle  Co.,  was  void 
••  against  the  trustee  in  bankruptcy,  but  that  the 
SHots  of  the  company  formed  part  of  the  seneral 
eitate  of  the  bankrupt,  and  that  Uiey  were  subject  in 
the  fint  place  to  the  creditors  of  the  company  being 
psid  in  fuU  out  of  them,  ^e  bankrupt  had  used 
the  oo^any  as  his  agent,  and  must,  therefore, 
mdflmninr  i^  and  the  trustee  could  only  take  its 
•nets  subject  to  this  obligation  to  indemnify. 

CH«p,  for  the  appellant,  the  liquidator.— The 
«aer  appealed  from  is  wrong  so  far  as  it  orders  the 
liquidator  to  hand  over  the  assets  of  the  company  to 
the  trustee  in  bankruptcy. 

Herbert  Beed,  Q.C.,  and  Carrington,  for  the  trustees, 
were  not  called  upon. 

I^id  RwHKtt,  M.B. — ^This  appeal  must  be  dis- 
nisied.  All  we  have  to  decide  is  whether  the  point 
^ea  on  behalf  of  the  appellant  is  a  good  one  or  a 
btd  ofoe.    I  think  it  is  an  utterly  bad  one. 

Kay  and  A.  L.  Smith,  concurred. 

Appeal  dismissed. 

Solicitors,  Arihu/r  Pyke;  Bassett  &  Co. 


This  was  an  application  by  the  trustees  of  the 
settlement  executed  by  the  late  Lord  Cderidffe  in 
1887  for  the  purpose  of  obtaining  the  decision  of  the 
court  on  the  question  whether  they  would  be  justified 
in  investing  certain  capitol  money  which  had  arisen 
from  a  sale  of  a  leasehold  house,  ^art  of  the  settled 
property,  according  to  the  direction  of  the  present 
liora  Coleridge,  the  tenant  for  life  in  possession. 
The  sale  was  efiPected  by  him  under  his  statutory 
power. 

The  settlement  expressly  referred  to  the  Settled 
Land  Act,  1882,  ana  declared  that  capital  money 
arising  under  tiiat  Act  mi^ht  be  invested  in  the 
names  of  the  trustees,  or  under  their  control,  in  any 
investment  in  whidi  trustees  were  by  law  autiiorizea, 
or  in  other  various  investments  specifically  men- 
tioned. 

The  several  investments  which  the  tenant  for  life 
directed  were  all  within  the  scope  of  the  settlement 
power ;  but  they  were  not  such  as  the  trustees  would 
themselves  select.  The  prices  of  the  stock  were  con- 
siderably above  par,  and  the  net  annual  proceeds  of 
the  investments  as  a  whole  were  not  much  more  than 
£dper  cent. 

The  trustees,  amongst  other  objections  to  the 
investments,  pointed  out  that,  in  the  event  of  certain 
redeemable  stock  being  paid  off  at  par,  the  capital  of 
the  trust  fund  would  &  diminished. 

BoTner,  iat  the  trustees. 

Macnaghten,  for  the  tenant  for  life. 


1^  Uttmt  of  gu0tt(e. 

Chitty,  j!  }  ^^-  »»  ^^  18»«- 

In  re  Lord  Colertoqe's  Settlement,  (b.) 

SttOemai^^SetUed  Land  Act,  1882  (45  <fc  46  Vict.  c.  38), 

«.  21,   22    (2),    63— Capital   money— Investment— 

Tenant  for  life,  direction  by— Trustees. 

The  tenant  for  life  under  a  settlement  has  pouter  con- 
fmed  on  him  by  the  Settled  Land  Act,  1882,  of  directing 
JJe  mode  of  investment  of  capital  money  arising  under 
we  Ad  and  selecting  the  particular  investment,  siibject 
<^  to  the  limitations  expressed  in  the  Act  itself,  and 
«»^  be  controlled  by  the  trustees  or  the  court  in  the 
oerdse  of  this  statutory  power  so  long  as  he  really  and 
wmdly  exercises  his  discretion. 

Summons. 


(s.)  Beported  by  T. 
(&.)  Beported  by  J. 


Mathew,  Esq.,  Barrister-at- 
Law. 

F.  Walby,  Esq.,  IJairister- 
at-Law. 


Chitty,  J. — ^The  question  turns  upon  sections  21, 
22,  and  53  of  the  Settled  Land  Act,  1882.  Section 
21  enacts  that  capital  money  under  the  Act  shall  be 
invested  or  otherwise  appliea  whoUv  in  one  or  partly 
in  one  and  partly  in  another  or  otners  of  the^modes 
after-mentioned,  and  these  modes  are  specified  in  the 
ten  following  sub-sections.  This  division  into  ten 
sub-sections  is  merely  for  the  sake  of  deamees  and 
convenience.  Sub-section  1  runs  thus  : — *'  In  invest- 
ment on  €k>vemment  securities "  (by  section  2  this 
term  includes  stocks,  funds,  and  shares),  "  or  on  other 
securities  on  whicdi  tiie  trustees  of  the  settlement  are 
by  the  settlement  or  by  law  authorized  to  invest  trust 
money,  or  on  *'  other  securities  mentioned  in  the  sub- 
section. Section  22  enacts  that  the  investment  or 
other  application  of  capital  money  by  the  trustees 
"shall  be  made  according  to  the  direction  of  the 
tenant  for  life,  and  in  defaiHt  thereof  according  to  the 
discretion  of  the  trustees." 

It  was  argued  by  counsel  for  the  trustees  that  the 
only  direction  which  the  tenant  for  life  could  give  to 
the  trustees  was  to  invest  or  apply  the  money  accord- 
ing to  some  one  or  other  of  the  ten  sub-sections  in  sec- 
tum  21,  each  sub-section  being  regarded  as  a  whole ; 
and  that,  in  regard  to  the  various  modes  of  invest- 
ment or  application  roedfied  in  each  sub-section,  the 
choice  of  the  particular  investment  or  application  lay 
with  the  trustees.  There  was  nothing  in  the  Act  to 
justify  this  construction;  it  would  cut  down  the 
power  of  the  tenant  for  life  in  a  manner  not  contem- 
plated by  the  Legislature,  and  render  it  almost 
nuffatory.  The  argument  was  abandoned,  and 
rightly,  by  counsel  on  m^  pointing  out  some  of  the 
results  wmoh  ensue  from  its  adoption. 

^  The  x>ower  thus  conferred  on  a  tenant  for  life  of 
directing  the  mode  of  investment,  and  of  selecting 
the  particular  investment,  is,  no  doubt,  extensive. 
The  enactment  is  in  accordance  with  the  general 
X>olicy  of  the  Act ;  in  cases  falling  within  its  pro- 
visions the  Act  transfers,  in  re«;ara  to  investment,  a 
function  ordinarily  exercised  by  trustees,  from  the 
trustees  to  the  tenant  for  life,  l^e  only  limitations 
imposed  on  him  are  those  to  be  found  in  the  Act 
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ii«elf— notably  in  the  2l8t  and  53rd  sections.  By  the 
d3rd  section  a  tenant  for  life,  in  exercising  any  power 
nnder  the  Act,  is  bound  to  have  regard  to  the 
interests  of  all  parties  entitled  under  the  settlement, 
and,  in  relation  to  the  exercise  thereof  by  him,  is 
deemed  to  be  in  the  position  and  to  have  ike  duties 
and  liabilities  of  a  trustee  for  those  parties.  Sup- 
posing that  this  case  had  not  f aUen  within  the  Act, 
and  tSat  the  trustees  had,  in  the  exercise  of  their 
ordinaiy  discretion,  selected  these  securities  in  good 
faith,  their  discretion  could  not  have  been  questioned : 
thev  would  have  been  acting  within  the  scope  of  the 
authority  conferred  on  them  by  the  settlement. 
Similarly  the  tenant  for  life,  in  the  exercise  of  his 
statutory  power,  cannot  be  controlled  by  the  trustees 
or  by  the  court,  so  long  as  he  reaUy  and  honestly 
exercises  his  discretion.  This  the  present  tenant  for 
life  has  done ;  he  has  considered  the  question  of  the 
propriety  of  the  investments,  and  has  oonsulted  a 
oroker  of  good  standing  in  the  Oity  of  London,  who 
has  advis^  him  on  the  subject.  He  has  o£E!8red  to 
produce  an  affidavit  verifying  the  paper  on  which 
the  broker's  advice  is  given.  This  should  be  done. 
I  hold,  then,  that  the  trustees  will  be  safe  in  com- 
plying with  the  direction  given,  and  that  they  are 
Dound  to  comply  with  it. 

Solicitors,  C  <fc  8.  Earriaon  &  Co, ;  Spencer  WhiU" 
headt  for  Blackmore^  Shield,  &  Mackarnee$f  Alresford. 


Cbomfton  and  Bvans  Union  Bank  v.  Bubton.  (a.) 

Practice — Payment  into  court — Order  for  payment  into 
court  on  motion — Admieeion  by  defendant  of  receipt  of 
money — Improper  payments  by  defendant. 

Upon  an  interlocutory  motion^  money  vnU  not  he 
ordered  to  be  paid  into  court  by  a  constructive  trustee 
unless  it  is  actu^ly  in  his  hands.  It  is  not  sufficient 
tJiat  it  has  been  in  his  hands  and  that  he  is  responsible 
for  it. 

Neville  v.  Matthewman,  42  W.  B.  675,  [1894]  3  Ch. 
345,  and  Nutter  v.  Holland,  43  W.  R.  18,  [1894J  3  Ch. 
Am,  followed. 

Motion  by  the  plaintifb  for  an  order  directing 
Gteom  Burton  and  William  James  Burton,  two  of 
the  defendants,  within  four  days  to  i)ay  into  court 
to  the  credit  of  the  action,  a  sum  of  £2,835  19s., 
being  the  balance  of  the  purchase-moneys  of  certain 
real  estate,  after  deducting  therefrom  £2,500  due  on 
a  first  mortgage. 

The  plaintiib  were  second  mortgagees  of  the 
property  which  had  been  sold,  the  amount  of  their 
mortgage  bemg  £3,000.  Henry  Qreen,  the  mort- 
gagor, died  on  the  3rd  of  July,  1893.  The  executors 
and  trustees  of  his  will  were  also  made  defendants  to 
the  action.  Acting  under  the  advice  of  the  defendant, 
George  Burton,  who  was  their  solicitor,  the  trustees 
of  the  will  put  the  mortgaged  property  up  for  sale. 
Eighteen  lots  were  sold,  realizing  m  all  £5,335  19s. 
It  turned  out,  however,  on  investigating  the  title, 
that  the  trustees  had  only  a  future  power  of  sale 
under  the  will,  and,  therefore,  could  not  make  a 
title,  whereupon  the  defendant,  C^rge  Burton,  pro- 
cured a  transfer  of  the  first  mortgil^  to  his  son, 
William  James  Burton,  who  carried  out  the  contract 
by  selling,  as  mortgagee,  imder  the  power  of  sale. 
Georffe  Burton  acted  as  solicitor  for  his  son  in  the 
completion  of  the  oontracts,  and  the  purchase-money 
was  paid  to  him ;  the  son  did  not  receive  any  of  the 


(a.)  Reported  by  B.  Sillem,  Esq.,  Barrister-at- 
•    Law. 


money,  and  was  in  fact  a  mere  nominee  throughout 
In  answer  to  the  motion,  the  defendant,  George 
Burton,  had  filed  an  affidavit  admitting  the^  facts, 
and  tiie  receipt  of  the  whole  sum,  but  exhibiting  an 
account  purporting  to  show  how  he  had  disposed  of 
the  whcne  of  the  money  with  the  exception  of 
£1,035.  He  claimed  to  be  entitled  to  deduct,  besides 
the  money  due  under  the  first  mortgage,  certain 
payments,  amounting  to  a  considerable  sum,  made  to 
the  testator's  executors  in  respect  of  costs  incurred 
by  them  in  carrying  on  a  colliery,  which  formed 
I»rt  of  their  testator^  estate,  and  also  to  retain  the 
costs  of  the  transfer  and  sale,  and  the  amount  of  a 
promissory  note  still  outstanding,  given  by  him  as 
collateral  security  for  money  borrowed  by  the  execu- 
tors from  their  bankers. 

Swinfen  Eady,  Q.C.,  and  E.  8.  Ford,  for  the  plain- 
tiffis.-— The  only  deduction  the  defendants  were  en- 
titied  to  make  from  tiie  proceeds  of  sale  was  the 
amount  due  to  the  first  mortgagees;  they  ought  not 
to  be  allowed  their  daim  in  respect  of  the  other  items 
in  the  account,  such  payments  were  breaches  of  trust, 
and  the  defendants  must  be  treated  as  if  they  still 
had  the  moneys  in  their  hands. 

Vernon  Smith,  Q.C.,  and  A.  W.  Bowden,  for  the 
defendants  Burton.— The  defendant,  George  Burton, 
was  acting  for  the  executors  and  not  for  the  first 
mortgagees.  Even  if  he  has  wrongfully  parted  with 
the  money,  the  order  cannot  be  made  against  him : 
Nutter  V.  Holland,  43  W.  E.  18,  [1894]  8  Ch.  408, 
and  NevaU  v.  Matthewman,  42  W.  E.  675,  [1894] 
3  Ch.  345.  Orders  on  motion  are  only  made  for  the 
security  of  the  fund,  not  by  way  of  poialty  or  by  way 
of  prejudging  liability. 

E.  S.  Ford,  in  leplj.— Neville  v.  Matthewman  differs 
from  this  case,  inasmuch  as  there  the  executor  never 
got  the  money.  Nutter  v.  Holland  was  a  case  under 
ord.  55,  r.  3  (d),  where  the  actual  words  are  **  money 
in  the  hands  ox  the  executors  or  trustees.*' 

NoBTH,  J.,  after  stating  the  facts,  disallowed  the 
daim  on  the  promissory  note,  and  also  the  costs  of 
the  sale,  on  the  ground,  as  to  the  latter,  that  there 
was  no  evidence  that  tiiey  had  been  paid,  and  oon- 
tinued:— -Then  I  come  to  deal  with  the  item  relating 
to  the  payments  made  by  the  defendant  to  the 
executors.  In  his  affidavit  the  defendant  says  that 
he  paid  the  sums  to  Hiurdwicke  (one  of  the  executors) 
to  enable  him  to  carry  on  the  colliery,  and  it  was 
understood  that  he  fthe  defendant)  should  be  paid 
out  of  the  proceeds  of  sale  of  the  property,  and  the 
plaintiffs  would  be  paid  somehow  else.  This  arrange- 
ment was  a  gross  breach  of  duty  on  the  part  of  the 
trustees  and  the  solicitor,  and  I  should  accordingly 
have  thought  it  was  a  matter  of  course  that  thes^ 
mon^s  should  be  paid  into  court,  but  I  feel  embar- 
rassed by  the  cases  of  Neville  v.  Matthewman  and 
Nutter  V.  Holland.    I  do  not  think  those  cases  can  go 

Suite  as  far  as  the  defendants  contend — ^namely,  that 
\  a  man  wrongly  paid  away  money  yesterday,  he 
cannot  be  ordered  to  pay  it  mto  court  to-day ;  but, 
having  regard  to  the  practice  of  the  court  as  modi- 
fied by  those  cases,  and  to  the  fact  that  these  moneys 
have  been  paid  to  the  executors,  and  are  not  now  in 
the  hands  of  the  defendants,  I  cannot  order  the 
mon^s  so  parted  with  to  be  paid  into  court.  I, 
therefore,  oraer  the  defendants  Burton  to  pay  into 
court  the  balance  of  the  proceeds  of  sale  of  the 
mortgaged  property  after  denoting  the  sum  paid  to 
the  first  mortgagees  and  the  payments  made  to  the 
executors. 

Solicitors  for  the  plaintiffEi,  Johnson,  WeatheraU,  A 
Stwrt,  for  W.  G.  Ekin,  Nottingham. 

Solicitors  for  the  defendants.  Peacock  dt  Goddard, 
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In  re  Jeffbby. 
Abnold  v.  Bubt. 


June  26,  1895. 

(a.) 

Infa$U^Ma%riienanc&-'Income  —  Contingent  intereit  — 
Conveyancing  Ad,  1881  (44  A  45  Vict.  c.  41),  «.  43. 

Whtre  property  is  eettled  on  trust  for  such  membere  of 
a  doae  ae  $haU  attain  ttoenty^one,  the  accumulated 
imoome  wiU  he  divinUe  into  as  manv  shares  as  there  are 
mtnhers  in  existence^  one  of  such  shares  being  payable 
to  each  aduit,  and  one  of  such  shares  being  applicahle 
wnd/er  the  Conveyancing  Act,  1881,  s,  43,  for  the  main- 
iautnet  of  each  infant. 

The  fact  that  the  doss  is  capable  of  increase  will 
make  no  difference. 

Adjourned  sommoiiB. 

William  Jeffiny,  who  died  in  February,  1887,  gave 
the  retidne  his  estate,  both  real  and  personal,  to  his 
trustees  upon  trust  to  sell  and  convert  the  same,  and 
out  of  the  income  to  pay  certain  life  annuities  and 
•object  thereto  to  hold  the  same  **  in  trust  for  all  and 
erery  thepresent  and  future  bom  children  of  my  son 
Glsj^on  William  Jefferv  and  all  and  every  the  ^esent 
and  future  bom  children  (except  William  Oharles 
Burt,  who  I  declar«i  shall  take  no  benefit  or  interest 
whatsoever  under  this  my  will),  of  my  said  daughter 
MstQda  Jane  Burt,  and  all  and  every  the  present 
and  future  bom  children,  including  Frank  Harry 
Burt  of  my  daughter  Pauline  Mary  Burt,  who, 
whether  in  my  lifetime  or  after  my  decease,  being  a  son 
or  tons,  shall  have  attained  or  Bhail  attain  the  age  of 
twen^-one  years,  or  being  a  daughter  or  daughters 
shall  have  attained  or  shall  attain  that  age  or  shall 
have  manied  or  shall  marry,  and  if  more  than  one,  in 
equal  shares  as  tenants  in  common." 

In  In  re  Jeffery,  Burt  v.  Arnold,  39  W.  B.  234, 
[1801]  1  Ch,  671,  North,  J.,  held  that  the  surplus 
moome  bdonged  to  the  fprandohildren  who  had 
attained  twenty-one  at  the  tmie  such  income  accrued 
and  that  section  43  of  the  Conveyancing  Act,  1881, 
did  not  ^ply.  He  did  not,  however,  make  any 
order  as  to  future  income. 

Application  was  now  made  by  the  trustees  in 
coosequence  of  the  decision  in  In  re  Holford,  42  W.  B. 
563,  [1894]  3  Ch.  30. 

Carter  Price,  for  the  plaintifb. 

OsUman,  for  the  adult  grandchildren,  said  that  the 
ease  was  distinguishable  from  In  re  Holford,  bcMuse 
there  the  class  was  not  capable  of  increase. 

Seddon,  for  great  grandchildren. 

Wright  Taylor,  for  grandchildren  under  age. 

Korthy  J.,  said  that  in  In  re  Jeffery,  Burt  v. 
Arnold,  and  afterwards  in  In  re  Adams,  41  W.  B. 
329,  [1893]  1  Ch.  329,  he  took  a  certain  view  of 
the  ]aw;  but  in  In  re  Holford  the  judges  in 
the  Court  of  Appeal  had  expresdy  said  that  In 
re  Jeffery  was  wrongly  deddea.  Me  there  decided 
how  the  income  then  aocmed  due  was  to  be  applied, 
and  that  was  past  and  done  with ;  but  he  was  now 
aakedtomake  a  declaration  as  to  inoome  that  had 
not  then  accrued  due.  He  did  not  think  that  the 
question  was  res  judicata  by  his  former  decision,  and 
the  Court  of  Appe^  having  said  that  he  was  wrong 
in  his  former  aedsion  he  would  not  then  follow  it, 
but  hold  that  the  income  was  not  to  be  divided  only 
amoDff  those  who  had  attained  twenty-one.  He 
would  accordingly  make  a  declaration  that  the  trustees 
had  power  under  section  43  of  the  Conveyancing  Act, 

(a.)  Beported  by  Q.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


1881,  to  apply  the  shares  of  those  under  twenty-one 
for  the  maintenance  and  education  of  the  respective 
infants* 

Solicitors,  Whitehouse  &  Eiherington,  for  Tylee  A 
Mortimer,  Bomsey ;  J,  J,  Harlow,  for  CtoaUs  &  Blotch, 
Southampton. 


S.Jfj:}  July  8. 4;  Oct  81. 

In  re  Mason's  Obfhanaob  and  Thb  London  and 
Noeth-Wbstkbn  Bailway  Co.  (a.) 

Charity- **  Scheme  legally  established** -- Deed  of 
foundation — Powers  of  sale —  Consent  of  Charity 
Commissioners  to  the  exercise  of^CharitabiU  Trusts 
Ad,  1855  (18  &  19  Vict,  c  124),  s.  29^rendor  and 
Purchaser  Act,  1874. 

The  deed  of  foundation  of  a  charity  is  not  a**  scheme 
legally  established  "  within  the  meaning  of  section  29  of 
the  CfharitabU  Trusts  Act,  1855 : 

Consequently,  the  trustees  of  a  charity  who  contracted 
to  sell  iand  in  exercise  of  powers  of  sale  contained  in 
their  deed  of  foundation  could  not  force  their  title  upon 
the  purchasers  without  first  obtaining  the  sanction  of  the 
Charity  Commissioners  to  the  sale. 

The  trustees  of  a  charity  based  their  title  to  certain 
hereditaments,  the  subject  of  this  summons,  under  a 
deed  of  foundation  dated  the  29th  of  July,  1868,  the 
terms  whereof  it  is  immaterial  to  here  set  out. 

The  said  deed  was  duly  enrolled  and  perfected  in 
accordance  with  the  provisions  of  9  Geo.  2  c  36  and 
the  amending  Acts  thereunto. 

The  said  deed  contained,  inter  alia,  certain  powers 
of  sale  and  exchange,  in  ezerdse  of  which  the  trustees 
contracted  witii  the  London  andNorth-Westem  Bail- 
way  Co.  to  sell  to  the  company  the  hereditaments 
aforesaid. 

The  railway  company  objected  to  the  titie  on  the 
ffround  that  under  section  29  of  the  Charitable  Trusts 
Act  of  1855  the  trustees  were  precluded  from  exercis- 
ing the  said  powers  of  sale  wiuiout  the  consent  of  the 
Charity  Commissioners,  and  they  demanded  that  such 
consent  diould  be  obtained. 

In  the  alternative  they  proposed  to  pay  the  pur- 
chase-money into  court  under  section  69  of  the  Ijands 
Clauses  Act  of  1845.  The  trustees  declined  to  comply 
with  either  alternative,  and  the  company  then  took 
out  this  summons  to  have  it  determined  ov  the  court 
whether  the  trustees  could  exercise  the  powers 
aforesaid  without  the  consent  of  the  Charity  Com- 
missioners. 

UnderhiU,  for  the  summons. — ^The  sole  question  is 
whether  the  deed  of  foundation  is  a  "  scheme  leffally 
established  '*  within  the  meaning  of  section  29  ox  the 
Charitable  Trusts  Act  of  1855,  imch  provides  that  it 
shall  not  be  lawful  for  the  trustees  or  persons  acting 
in  the  administration  of  any  charity  to  make  or  gn^ant» 
otherwise  than  with  the  express  authority  of  an  Act 
of  Parliament,  or  of  a  court  or  judge  of  competent 

i'urisdiotion,  or  according  to  a  scheme  legally  estab- 
ished,  or  with  the  approval  of  the  board,  any  sale, 
mortgage,  or  charge  of  the  charity  estate.  I  say  the 
deed  of  foundation  is  not  such  a  scheme.  The 
phrase  **  scheme  "  occurs  frequentiy  both  in  this  Act 
and  also  in  that  of  1853,  of  which  it  is  an  amending 
Act,  whereas  neither  Act  refers  to  a  '<  deed  of  foim- 
dation."  The  policy  of  these  Acts  was  to  secure  the 
proper  administration  of  charitable  funds  through  the 

(a.)  Beported  by  Abthxtb  Mobton,  Esq.,  Barris- 
ter-at-Law. 
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sapervision  of  some  responsible  pnblio  authority.  If 
the  trustees  in  the  exercise  of  these  powers  of  sale 
are  only  to  be  controlled  by  the  terms  of  the  deed  of 
foundation  the  object  of  the  Acts  will  dearly  be 
evaded.  The  purchasers  are  entitled  to  ask  that  the 
trustees  obtain  the  consent  of  the  Charity  Commis- 
sioners before  the  purchasers  can  be  called  upon  to 
accept  the  tiUe. 

Hastings,  Q,C,,  and  IngU  Joyce,  for  the  trustees  of 
the  charity  .—The  trustees  of  thu  charity  have  power  to 
sell  without  consulting  the  Charity  Commissioners,  on 
the  ffround  that  the  deed  of  foimdation  is  a  ''  scheme 
legaUy  established"  within  the  meaning  of  section 
29  of  the  Act  of  1855.  The  deed  was  duly  en- 
rolled and  properly  attested,  and  that  makes  it  a 
«  scheme  legally  established.'*  PlamtifTs  argument 
practically  is  that  the  word  '*  scheme  "  has  acquired 
a  technical  meaning,  but  the  court  ought  not  to  give 
a  technical  meaning  to  a  word  without  very  careful 
consideration  and  upon  very  weighty  grounds :  Massy 
T.  Rowen,  L.  B.  4  H.  L.  App.,  at  ^.  300,  18  W.  B. 
H.  L.  Dig.  20.  Then  clearly  in  section  54  of  the  Act 
of  1853  the  word  **  scheme"  means  a  "  plan" — i.e., 
a  deed  of  foundation,  and  that  indicates  that  the 
word  has  the  same  meaning  in  section  29 :  In  re 
Campden  Charities,  30  W.  B.  496,  18  Ch.  D.  310. 
The  legislature  never  intended,  by  section  29  of  the 
Act  of  1855,  to  take  away  from  trustees  their  powers 
of  sale,  and  the  word  **  legally"  only  means  ''  in  a 
legal  way." 

UnderhiU,  replied. 

Stibijng,  J.  (after  stating  the  facts  as  above  set 
out)  delivered  a  reserved  judgment  as  follows : — ^What 
is  usually  meant  by  a  scheme  in  connection  with  a 
charity  is  not  the  instrument  of  foundation,  but  a 
document  sanctioned  by  some  properly  constituted 
authority  containing  directions  for  tne  administration 
of  the  charity.  Previously  to  the  passing  of  the 
Charity  Act  of  1853  such  schemes  were  made  by  the 
Court  of  Chancery  only,  and  they  were  mainly  made 
in  three  classes  of  cases — i.e.,  (1)  Where  the  direc- 
tions in  the  instrument  of  foundation  were  ambiguous, 
imperfect,  or  otherwise  insufficient;  (2)  where  the 
diroctions  had  become  under  altered  circumstances 
unsuitable  to  carry  out  the  intention  of  the  founder ; 
and  (3)  where  a  scheme  sanctioned  by  the  court  had 
in  like  manner  become  imsuitable  for  that  purpose. 
In  the  Act  of  1853,  however,  other  authorities  than  the 
Court  of  Chancery  were  authorized  to  make  schemes. 
Now  the  word  scheme  occurs  in  several  sections  of  the 
Act  of  1853  and  in  section  39  of  the  Act  of  1855,  and 
in  ail  these  places  it  ia  used  to  designate  sudi  an 
instrument  as  I  have  described.  Primd  facie,  then,  it 
might  be  expected  that  the  word  would  also  bear  the 
same  meaning  in  section  29  of  the  latter  Act.  |^His 
lordship  here  dealt  with  the  language  of  the  various 
sections  of  the  Acts,  and  continued : — ^]  Now  I  think 
that  the  use  of  the  words  '*  legally  established  "  in  con- 
nection with  tiie  word  **  scheme  "^  seems  to  point  to  the 
intervention  of  some  duly  constituted  authority,  and 
as  a  matter  of  verbal  construction  I  come  to  the  con- 
clusion that  the  words '  'scheme  legally  established  "  do 
not  include  the  instrument  by  which  the  charity  was 
founded. 

It  would,  however,  I  think,  be  unsatisfactory  to 
dispose  of  the  case  without  considering  what 
object  the  Legislature  intended  to  attain  by  the 
enactment  of  section  29.  Now  this  section  pro- 
hibits three  classes  of  transactions — i.e.,  (1)  sales; 
(2)  mortgages  or  charges;  and  (3)  certain  kinds  of 
leases  of  charity  estates ;  and  it  is  desirable  to  see 
how  the  law  stood  with  respect  to  such  transactions 


prior  to  the  passing  of  the  Act  of  1853.  A  sale,  lease, 
or  mortgage  under  an  express  power  was  good :  see 
the  jud^ent  of  Lord  Cranworth  in  AUomey-Oeneral 
V.  Har^,  1  Sim.  N.  S.  338.  Even  where  no  express 
power  of  sale  existed  a  sale  might  be  made  provided 
it  were  in  accordance  with  a  provident  administration 
of  the  estate  for  the  benefit  of  the  charity,  but  the 
purchaser  took  subject  to  the  obligation  of  showine 
that  the  sale  was  beneficial  to  the  charity  and  justified 
by  the  circumstances,  Attorney-General  v.  Warren, 
2  Swans.  291 ;  and  In  re  Clergy  Orphan  Corp&ratum, 
43  W.  B.  150,  [1894]  3  Ch.  145,  the  court,  althonjg:h 
it  had  power  to  sanction  the  alienation  of  charity 
lands,  exercised  that  power  with  great  caution: 
Attorney -General  v.  The  Mayor  of  Newark,  1  Hare 
395.  [His  lordship  here  considered,  at  length,  the 
principles  which  had  been  applied  by  the  court  in  the 
cases  of  leases  of  various  kinds  made  in  respect  of 
charity  lands,  and  continued : — '] 

The  statement  of  the  law,  which  I  have  just  made 
appears  to  disclose  two  blots,  at  least,  in  olutrity  ad- 
nunistration. 

In  the  first  place  it  was  obviously  difficult  in  many 
cases  for  a  trustee,  not  acting  under  the  direction  of 
the  court,  to  satisfy  himself  that  the  transaction  in 
whidi  he  was  ens^aging  might  not  afterwards  be  held 
to  be  a  breach  of  trust,  and  in  the  second  place  many 
transactions  held  by  the  courts  to  be  within  the 
powers  of  trustees,  were,  to  say  the  least  of  it,  of 
very  doubtful  expediency  in  the  interest  of  the 
public 

By  sections  21  and  24  of  the  Act  of  1853  the  Legis- 
lature authorized  the  Charity  Commissioners  to  sanc- 
tion leases,  mortgages,  sales,  and  exchanges  of 
charity  lands,  and  thus  enabled  the  trustees  to  obiun 
protection  in  a  cheap  mode,  cmd  without  putting 
either  the  charity  estate  or  themselves  to  the  expense 
of  Clumcery  proceedings.  In  this  way  the  fint  of 
the  two  blots  was  removed,  and  I  thii^E  the  second 
was  intended  to  be  wiped  out  by  section  29  of  the  Act 
of  1855. 

The  view  of  the  Legislature  was  that  alienations  of 
charity  estates,  by  way  of  sale  or  mortgage,  or  by 
leases  in  reversion,  or  for  lives  or  long  term,  or  in 
consideration  of  fines,  gave  rise  to  abuses,  which  the 
law  as  it  stood  prior  to  1855  did  not  adequately  pre- 
vent, and  that  such  transactions  ought  not  to  take 
place,  except  by  the  direct  authority  of  Parliament, 
or  with  the  sanction  of  the  court  or  the  Chanoerr 
Commissioners,  both  being  authorities  familiar  witn 
charity  administration,  and  likely  to  be  vigilant  in 
guarding  against  its  abuses.  But  founders  of  charities 
and  their  1^^  advisers  were  not  necessarily  cognizant 
of  what  had  beoi  done  in  past  times,  and  might  un- 
wittingly introduce  into  the  instrumentsof  foundation, 
clauses  which  the  experience  of  the  courts  or  the 
Charity  Commissioners  would  lead  them  to  regard  as 
h^^hly  objectionable.  I  do  not  suggest  t£at  the 
present  vendors  have  done,  or  intended  to  do,  any- 
thing which  could  possibly  be  treated  as  an  abuse  of 
their  powers ;  but  if  their  contention  is  well  founded, 
it  follows  that  the  founder  of  a  charity  might,  by 
introducing  appropriate  clauses  into  the  foundation 
deed,  effectually  authorize  his  trustee  to  grant  leases 
in  reversion,  or  for  Uves,  or  long  terms,  or  in  con- 
sideration of  fines,  without  the  consent  of  the  Charity 
Commissioners. 

Now  I  do  not  think  that  that  was  intended  by  the 
Legislature.    Section  29  of  the  Act  of  1855  prohibits 

i  inter  alia)  sales  except  under  certain  circumstances, 
t  is  for  those  who  claim  that  their  case  falls  wit^iin 
either  of  the  excepted  cases  to  make  this  out,  and, 
upon  a  fair  construction  of  the  enactment,  I  think  the 
present  vendors  have  failed  to  do  so. 
The  objection,  therefore,  raised  by  the  purchasers 
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HiobCoubt. 


In  SB  Standakd  Golp  Mnowa  Co.— Tanwbb  v.  Oldman. 


High  Ck)UBT. 


if,  ID  my  opmion,  well  founded,  and  there  will  be  de- 
damtkm  aocordingly, 

Sotidton,  (7.  H.  Mason;  Burton,  Yeates,   ik  Hart, 
for  Johnson,  Barday,  Johnson,  &  Bogers,  of  Birming- 


7n  r«  STAimABD  Gold  Mnmro  Co.  (a.) 

Company^Winding  up — Practice— Bight  to  inspection 
of  depositions  ttJcen  under  section  115  of  the  Com" 
panics  Ad,  1862 — Companies  (Winding-up)  BuUs, 
April,  1892,  rr.  11,  32. 

When  a  company  is  being  wound  up  by  the  court,  and 
an  examiwUion  has  been  taken  under  section  115  o/  the 
Con^panies  Act,  1862,  every  creditor  and  contributory 
whose  daim  or  proof  has  been  admitted  is  entitled  under 
fufe  32  of  the  Companies  {Winding-up)  Bides,  April, 
1892,  as  of  right  to  insped  the  file  of  proceedings  and 
take  copies  of  any  docttments  iherein. 

Motion. 

Tbu  was  a  moii<Hi  bjr  a  contributory  in  the  winding 
op  of  the  oompany  which  was  bcdng  wound  up  by  the 
court  to  discharge  an  order  made  by  his  lordship  in 
chsmbers  refusing  liberty  to  inspect  and  take  copies 
of  depositions  taken  under  section  115  of  the  Com* 
psnies  Act,  1862.  The  motion  also  asked  in  the 
alternative  for  a  declaration  that  the  depositions  were 

rn  and  formed  part  of  the  file  of  proceedings  of 
company  tmder  rules  11  and  12  of  the  Companies 
(Winding-iq>)  Bules,  April,  1892.  The  depositions  in 
question  were  not  filed  on  the  ordinary  file  open  to  the 
inspection  of  contributories,  but  on  a  supplemental 
file  kept  for  the  purpose. 

Bramwdl  Davis,  Q.C.,  and  Theobald,  for  the  appli- 
eatkm,  said  that  the  applicant  had  first,  an  absolute 
light  to  inspect ;  or  if  not,  the  court  in  its  discretion 
would  allow  inspection.  They  referred  to  General 
Order,  Korember,  1862,  r.  58 ;  Companies  (Winding- 
up)  Bules,  1890,  r.  180;  Companies  (Winding-up) 
Kales,  Aprfl,  1892,  rr.  11, 32 ;  ^  London  ▼.  Lancashire 
Paper  MiUs  Co.,  57  L.  J.  Ch.  766,  36  W.  B,  Dig. 
25;  Re  Beall,  [1894]  2  Q.  B.  135;  ^  Oreys  Brewery 
Co.,  32  W.  B.  381,  25  Ch.  D.  400,  408. 

Oore  Browne,  forthe  liquidators,  referred  totheBank- 
nqytey  Bules,  1870,  rules  9  and  12,  and  Bankruptcy 
Act,  1883,  s.  27 ;  Ex  parte  Pratt,  31  W.  B.  187.  21 
Cb.  D.  439 ;  Yaughan  WiUiams  on  Bankruptcy,  ed.  4, 
p.  80;  i2e  Norwich  Equitable  Fire  Insurance  Co.,  32 
W.  B.  964,  27  Ch.  D.  515 ;  Be  American  Exchange  in 
Europe,  58  L.  J.  Ch.  706,  38  W.  B.  Dig.  11 ;  Be  Gold 
Co.,  27  W.  B.  757,  12  Ch.  D.  77. 

Bramwdl  Davis,  Q.C.,  replied* 

VAvaHAV  Williams,  J.— The  question  I  have  to 
dedde  is  whether  in  a  winding  up  a  creditor  or  con- 
tributory is  entitled  under  the  roles  to  inspection  of 
everything  on  the  file,  including  depositions  taken 
ander  section  115  of  the  Compames  Act,  1862.  The 
roles  are  rules  11  and  32  of  the  Companies  (Winding- 
op)  Roles,  April,  1892.  For  the  purposes  of  the 
preaent  case  I  shall  treat  the  depositions  as  if  they 
were  on  the  ordinary  file  directed  to  be  kept  1^ 
role  11. 

In  Ex  parte  Pratt,  which  was  a  case  in  bankruptcy, 
tbe  court  seems  to  have  considered  that  a  creditor 
Itad  not  an  absolute  right  to  a  copy  of  his  depositions, 

(a.)  Reported  by  V.  db  8.  Powke,  Esq.,  Barrister- 
at-Law. 


but  that  it  was  a  matter  of  discretion  whether  he 
should  be  allowed  to  have  a  copy.  The  right  in 
bankroptoy  was  also  discussed  in  Be  BeaU,  where  Lord 
Davey  said :  *'  The  depositions  were  taken  by  the 
court  at  the  instance  of  the  official  receiver,  and  were 
taken  down  by  a  shorthand-writer,  who  was  sworn, 
who  thereby  became  the  agent  of  the  court,  lliey 
were,  in  facib,  taken  by  the  court  itself  for  the  purpose 
of  the  proceedings  in  the  bankruptcy.  Why  they 
should  not  be  phused  on  the  file,  uke  any  otilier 
proceedings  in  bankroptcy,  I  am  at  a  loss  to  under- 
stand, and,  they  being  on  the  file,  I  can  see  no 
ground  whatever  for  taking  them  off.  They  are 
placed  there  for  the  inspection  of  the  debtor  and  of 
any  other  person  who  is  entitled  to  inspect  them 
under  rule  12.''  Lord  Davey  says  that  it  is  a  matter 
of  right  and  I  have  some  difficulty  in  reconciling 
what  he  says  with  what  was  said  by  the  late  Sir 
Oeorge  Jessel  in  Ex  parte  Pratt. 

I  do  not  understand,  from  the  statement  of  facts  in 
North  Australian  Territory  Co.  v.  Goldsborough  Short 
<fc  Co.,  41  W.  B.  501,  [1893]  2  Ch.  381,  which  was  a 
case  in  the  winding  up  of  a  company,  that  the  defen- 
dants, who  were  asking  for  leave  to  inspect  the 
depositions,  were  creditors  or  contributories  in  the 
winding  up ;  and  it  seems  to  me,  therefore,  that  that 
case  has  no  application  to  the  present.  I  wish  to 
say,  however,  tnat  the  rule  applied  by  Lord  Esher 
seems  to  be  the  same  as  that  which  used  to  be  applied 
in  bankruptcy,  where  inspection  was  invariably 
refused,  even  on  the  application  of  a  creditor,  untu 
notice  had  been  given  of  an  intention  to  use  the 
deposition  in  some  judicial  proceeding.  Where  the 
practice  is  inconsistent,  I  must  give  effect  to  the  words 
of  the  rule.  I  cannot  say  that  the  applicant  has  not 
the  right  to  see  these  depositions.  It  is  very  incon- 
venient that  the  practice  should  be  in  this  state,  as 
the  court  should  have  a  discretion  in  the  matter.  If 
I  had  a  discretion  I  should  allow  the  applicant  to  see 
his  own  deposition,  but  not  those  of  the  other 
deponents. 

Solicitors,  Linklaters ;  Loughborough^  Gedge,  & 
Nisbd. 


Q.  B.  Div.  \  r^  A.  Oft 

(Cave  and  Wright,  JJ.)  /  ^^^  ^^' 

Tanner  v.  Oldmak.  (a.) 

Metropolis  —  Building  —  Buildings  to  be  carried  out 
under  a  contrad — London  Building  Ad,  1894  (57  <fc  58 
Vid.  c.  213),  s.  212. 

The  provision  in  sedion  212  of  the  London  Building 
Ad,  1894,  which  exempts  from  compliance  with  its 
requirements  buildings  to  be  carried  out  under  any  cou' 
trad  entered  into  before  the  Ad,  indudes  buildings  to  be 
carried  out  under  a  building  agreement  made  for  the 
development  of  an  estate. 

Case  stated  by  the  metropolitan  police  magistrate 
sitting  at  Greenwich,  under  20  &  21  "Viot  c.  43,  and 
42  &  43  Vict.  c.  49. 

Section  212  of  the  London  Building  Act,  1894, 
provides  as  follows: — *' Notwithstanding  anything 
contained  in  this  Act,  a  building,  structure,  or  work 
which  has  been  commenced  before  and  is  in  progress 
at  the  commencement  of  this  Act,  or  which  is  to  be 
carried  out  under  any  contract  entered  into  before 
the  passing  of  this  Act,  may  be  completed,  subject  to 
and  in  aooordance  witii  the  provisions  of  the  Acts 

(a.)  Beported  by  C.  O.  Wilbrahak,  Bsq.,  Barrister- 
at-Law, 
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High  Ooubt. 


Taitnbb  v.  Oldmak.— Bbodta  v.  Waudby. 


HlOH  OOTJBT. 


relating  thereto  as  in  f  oroe  immediately  previous  to 
thepasnng of  this  Act" 

The  appellant,  a  district  surveyor  under  the 
Act  for  the  district  of  Hatcham,  served  on  the 
respondent  a  notice  of  objection  to  certain  buildings 
which  he  proposed  to  erect  in  Musgrove-road,  in  the 
parish  of  fit.  Paul's,  Deptford,  on  the  ground  that  the 
plans  did  not  conform  to  the  requirements  of  the  Act. 

Under  a  buOding  agreement  oetween  the  Haber- 
dadiers*  Co.  and  the  respondent,  dated  the  3rd  of 
January,  1894,  the  respondent  had  agreed  to  build 
forty-three  dwelling-houses  on  four  several  plots  of 
land,  of  which  those  to  which  objection  was  taken 
formed  a  part.  They  were  to  be  built  at  a  cost  of 
not  less  than  £380  each,  at  various  times  between  the 
years  1894  and  1899.  They  were  to  be  erected  and 
completed  in  accordance  with  plans  and  specifications 
approved  of  by  the  company's  surveyor,  and  it  was 
further  provided  that  the  works  should  be  executed 
in  accoidanre  with  the  regulations  of  the  Metro- 
politan  Buildinff  Act  then  in  force,  and  any  other 
Act  for  the  time  l)eing  affSectinff  tiie  premises. 

The  proi>osed  houses  would  have  satisfied  the 
requirements  of  the  Metropolitan  Building  Acts  in 
force  previously  to  1894,  but  did  not  satisfy  the  pro- 
visions of  the  present  Act.  There  was  no  evidence 
that  the  company's  surveyor  had  seen  or  approved 
of  die  plans  and  specifications. 

The  respondent  appealed  to  the  police  magistrate, 
sitting  as  a  court  of  summary  jurisdiction,  wlio  dis- 
allowed the  objection  and  stated  this  case. 

Oripps,  Q.(7.,  and  DcUdyt  for  the  appellant. — ^The 
sole  question  is  whether  the  word  **  contract "  in  the 
section  includes  an  ordinary  building  agreement 
entered  into  for  the  development  of  an  estate.  It 
only  includes  a  contract  for  the  carrying  out  of  a  spe- 
cific building  or  buildings.  If  bmlding  agreements 
were  intended,  the  working  of  the  Act  would  be  i>08t- 
poned  for  an  indefinite  pmod,  for  such  contracts 
often  extend  over  a  lonff  period  of  time.  The  builder 
who  enters  into  them  talces  the  risk  of  the  legislative 
requirements  being  altered.  The  buildings  in  this 
case  could  not  be  said  to  be  **  carried  out "  under  the 
building  agreement.  The  contract  under  which  they 
would  be  carried  out  would  be  the  specifications  pre- 
pared and  approved  before  their  erection. 

Jelf,  Q.C,  and  Orain^  for  the  respondent.— The 
owner  is  just  as  much  interested  as  the  builder  in  the 
continuance  of  the  conditions  on  which  he  made  his 
contract ;  for  if  a  fixed  sum  had  been  named  to  be 
expended  on  each  house,  and  the  Legislature  subse- 
quently required,  as  in  the  present  Act,  increased 
thickness  of  walls,  the  builder,  in  order  to  recoup 
himself,  would  reduce  the  size  and  lower  the  charact^ 
of  the  houses,  a  circumstance  which  might  have  a 
material  effect  on  their  selling  and  letting  value  and 
on  the  value  of  adjacent  properly.  The  Legislature 
must  be  taken  to  have  declared,  by  means  of  section 
212,  that  it  will  not  interfere  with  arrangements  made 
on  the  faith  of  the  old  law. 

CrippSf  Q.C.,m  reply. — ^It  is  admitted  that  if  the 
respondent  in  this  case  were  to  make  a  sub-contract 
with  another  builder  for  the  execution  of  the  work 
the  buildings  would  then  be  subject  to  the  provisions 
of  the  Act.  It  follows  that  they  are  equally^  subiect 
to  those  provisions  if  he  executes  the  work  himself. 

Cayb,  J.,  after  reading  section  212,  said :  The  ques- 
tion in  this  case  is  whether  the  buildings  were  to  be 
carried  out  imder  a  contract  entered  into  before  the 
passing  of  the  Act.  There  can  only  be  one  answer  to 
that  question — that  they  were.  Several  houses  were 
to  be  erected  at  various  times  under  a  building  con- 
tract.   It  was  by  that  contract  alone  that  tiie  builder 


had  power  to  enter  on  the  land,  and  build  the  houses. 
Without  that  contract  he  would  have  been  a  tres- 
passer. We  are  asked  to  narrow  the  meaning  of  the 
word  **  contract "  in  the  section,  and  to  s^  that  it  is 
limited  to  a  builder's  specifications.  If  the  Legislature 
had  desired  that  construction  it  could  have  substituted 
the  word  **  specification  "  for  "  contract."  A  spedfi- 
cation  may  oe  a  contract,  but  all  contracts  are  not 
specifications.    The  appeal  must  be  dismissed* 

Wbioht,  J.— -I  am  of  the  same  opinion.  I  cannot 
help  thinking  that  when  an  Act  like  this  is  passed, 
which  is  capable  of  being  opposed  by  private  persons, 
a  section  of  this  kind  occurring  in  it  ought  to  be 
treated  as  a  sort  of  compromise.  At  any  rate,  there 
is  no  reason  for  narrowing  the  ordinary  meaning  of 
the  word  contract.    ' 

Appeal  dUmUaed. 

Solicitor  for  the  appellant,  BlaaHand, 

Solicitors  for  the  respondent,  WaUon^  Son,  A 
Boom. 


July  27,  1895. 


C.  0.  R.  \ 

(Lord  Bussell  of  Eillowen,  C.J.,  r 

Pollock,    B.,    and   Grantham,  ( 

Lawrance,  and  Wright,  JJ.        ) 

Bbgina  v.  Wattdby.  (a.) 

Criminal  law — Wounding — Aiding  and  dbeUing — 7n- 
didmeni  for  fdonioua  wounding^-ConvicUon  for  mii^ 
demeanour  only — Prevention  of  Offences  Act,  1851 
(14  <fc  15  Vict,  c.  19),  «.  6— Accessories  and  Abators 
Act,  1861  (24  &  25  Vict.  c.  94),  s.  8. 

Where  a  prisoner  is  indicted  for  felonious  wounding^ 
and  is  convicted  only  of  the  misdemeanour  of  unlawfid 
wounding,  a  person  who  is  indicted  with  him  for  aiding 
and  (ibetting  the  felony  may  be  convicted  of  aiding  and 
abetting  the  misdemeanour. 

Case  stated  by  Lawrance,  J.,  as  follows : — 

John  Waudby  and  Willwm  Waudby  were  tried 
before  me  on  the  17th  of  May  last,  at  the  assises  held 
at  Leeds,  upon  an  indictment  charging  John 
Waudby  wiui  feloniously,  &c.,  shootinQ%with 
intent  to  do  grievous  bodily  harm  to  one  William 
Featherstone,  and  William  Waudbv  was  charged  wCth 
aiding  and  abetting  John  Wauaby  to  commit  the 
said  felony. 

In  the  second  count  of  the  indictment  the  charge 
against  John  Waudby  was  for  feloniously  wounding, 
with  intent  to  do  grievous  bodily  harm,  and  against 
William  Waudby  for  being  present,  aiding,  and 
abetting,  &c.,  the  said  John  Waudby  to  commit  the 
said  felony. 

The  jury  found  John  Waudby  guilty  of  unlawfully 
woundmg,  and  William  Waudby  guilty  of  aiding  and 
abetting,  and  it  was  objected  on  behalf  of  the 
prisoner,  William  Waudby,  that,  as  he  was  only  aiding 
and  abetting  a  misdemeanour,  he  was  entitled  to  be 
acquitted  on  the  said  indictment. 

I  overruled  the  objection,  and  released  the  said 
William  Waudby  on  recognisances  to  come  iq»  for 
judgment  when  called  ui>on. 

The  question  for  the  consideration  of  the  oourt  is 
whether  I  was  right  in  so  holding. 

No  counsel  appeared  for  the  prisoner  or  for  the 
prosecution. 

LoBD  BXTSSELL  OF  KiLLOWEN,  C.J„  after  reading 
the  case,  said :— We  are  of  opinion  that  the  learned 

(a.)  Beported  by  T.  B.  Colqxthoxtn  Dill,  Esq., 
Barrister-at-Law. 
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judge  was  dearly  right.  It  is  provided  by  seotion  5 
of  14  &  15  Vict.  0.  19,  that  "  if,  upon  the  trial  of  any 
indictment  for  felonious  wounding,  the  jury  are 
satisfied  that  the  defendant  is  guilty  of  the  wounding, 
but  are  not  satisfied  that  he  is  gmlty  of  the  felony, 
they  may  acquit  him  of  the  fdony,  and  find  him 
guilty  of  unlawful  wounding,  and  he  is  to  be  liable 
to  the  same  punishment  as  S  he  had  been  convicted 
of  the  misdemeanour  of  wounding." 

Then  seotion  8  of  24  &  25  Yiot.  o.  94,  provides  that, 
^'whosoever  shall  aid,  abet,  counsel,  or  procure  the 
commission  of  any  misdemeanour,  shall  be  liable  to 
be  tried,  indicted,  and  punished  as  a  principal 
offender.*'  I  think  that  these  two  enactments  must  be 
read  together,  and  that  William  Waudby  was  properly 
convicted  of  the  commission  of  the  misdemeanour,  in 
which  fo  fact  he  was  a  principal  offender. 

Pollock.  B.,  and  Grantham,  Law&ancb,  and 
Wbight,  JJ.,  concurred. 

Conviction  affirmed. 


9nbs  (SToumtl. 

(From  the  Supreme  Court  of  New  South  Wales,) 

July  3,  1895. 

MoBRis  V.  The  Official  Assignee  of  the 
Estate  of  E.  W.  Cooke,  (a) 

BiU  of  sale — Fraudulent  assignment — Intent  to  defeat 
and  delay  creditors — 13  Eliz,  c.  5. 

The  appellant  made  an  advance  of  £600  in  good  faith 
to  a  man  apparently  solvent,  hut  who  afterwards  became 
hankrupty  taking  as  security  an  assignment  of  the  stock- 
in-traae,  book  debts^  and  ot?ier  property  of  his  debtor. 
It  was  arranged  that  the  bill  of  sale  wcu  not  to  be  regis- 
iendy  but  there  was  no  evidence  that  the  assignment  was 
mads  with  intent  to  defeai  or  delay  creditors.  Possession 
wi$  only  taken  by  the  appellant  just  before  the  bank- 
ruptcy, but  in  time  to  prevent  the  instrument  being 
avoided  under  the  Bills  of  Sale  Act. 

Held,  thai  the  title  of  the  appellant  was  complete,  and 
did  not  depend  upon  his  taking  possession,  though, 
if  he  had  not  done  so,  the  provisions  of  the  Bills  of 
Sale  Act  might,  in  certain  events,  have  deprived  him  of 
hit  security. 

In  re  Ash,  20  W.  R.  849,  L.  R.  7  Ch.  App,  636, 
^sUnguished, 

*  Hub  was  an  appeal  from  the  Supreme  Court  of 
5ew  South  Wales.  The  facts  sufficSsntly  appear  in 
the  judgment  of  their  lordships. 

Warmington,  Q.C,  and  F.  Thompson,  for  the  appel- 
knt. 

Beed,  Q.C,  and  Oarrington,  for  the  respondents. 

The  judgment  of  theor  lordships  (Lord  Hebschell, 
L.C.,  and  •Lords  Hobhouse,  Mobbis,  Dayey,  and 
Sir  Bichabd  Couch)  was  dehvered  by  the  Lord 
ChanoellOT. 

This  is  an  appeal  from  an  order  of  the  Supreme 
Coort  of  New  south  Wales  reyersing  an  order  of 
Owen,  J.,  sitting  as  judge  in  bankruptcy,  who 
refused  to  declare  a  bill  of  sale  given  by  the  bankrupt 
to  the  appellant  on  the  11th  of  July,  1892,  void  at 
•gtiost  the  official  assignee  of  the  Mtnkrupt. 

Th«  assignment  included  all  the  stock  in  trade, 
book  debts,  and  other  property  of  the  bankrupt.    It 

(d.)  Beported  by  Chables  H.  Gbafton,  Esq., 
Barrister»at-Law. 


appears  that  he  was  indebted  in  a  sum  of  £500  to  a 
Mr.  Warner,  who  required 'payment.  The  bankrupt 
accordingly  sought,  through  the  agency  of  a  Mr. 
Tomkins,  to  obtain  a  loan  for  the  purpose  of  enabling 
him  to  discharge  this  debc,  and  of  providing  him 
with  further  funds.  Tomkins  ^pUed  to  the  appel- 
lant to  make  the  advance.  Me  promised  to  lend 
£600,  upon  obtaining  as  security  a  bill  of  sale. 
While  the  negotiations  were  proceeding,  the  appel- 
l<»nt  was  unaer  the  impression  that  the  proposed 
borrower  was  a  brother  of  the  bankrupt.  Upon  his 
discovering  that  this  was  not  the  case,  he  at  first 
refused  to  make  the  loan,  but  ultimately  agreed  to 
do  so,  and  a  bill  of  sale  was  executed  and  the  money 
advaaced  on  the  11th  of  July,  1892. 

Owen,  J.,  who  heard  the  case,  states  in  his  judg- 
ment (as  their  lordships  think  with  perfect  correct- 
ness) that  there  was  no  evidence  that  the  bankrupt 
was  at  that  time  in  any  financial  difficulties.  The 
case  then  stands  thus: — The  appellant  made  the 
advance  of  £600  in  good  faith,  as  the  judge  found, 
to  a  man  who,  as  far  as  appears,  was  solvent,  taking 
as  security  the  assignment  in  question,  of  which  he  is 
primd  facie  entitl^  to  the  Mnefit.  It  is  asserted, 
however,  that  the  assignment  was  made  with  intent 
to  defeat  or  delay  creditors  within  the  meaning  either 
of  the  Act  13  Eliz.  c.  5,  or  of  the  Bankruptcy  Act 
then  in  force,  and  is,  therefore,  void  as  against  the 
respondent.  The  bill  of  sale  was  not  registered,  and 
possession  was  not  taken  by  the  appellant  until 
immediately  before  the  bankruptcy,  but  it  was  taken 
in  time  to  prevent  the  instrument  being  avoided  under 
the  provisions  of  the  Bills  of  Sale  Act. 

It  was  incumbent,  therefore,  on  the  respondent  to 
prove  the  intent,  which  he  alleges,  to  defeat  or  delay 
the  creditors  of  the  bankrupt.  For  this  purpose  he 
relies  on  what  passed  with  reference  to  the  registra- 
tion of  the  bill  of  sale  at  the  time  the  transaction  was 
entered  into.  There  is  some  conflict  of  evidence  as 
to  this.  The  appellant  asserts  that  it  was  he  who 
insisted  that  the  bill  of  sale  should  not  be  registered, 
on  the  ground  that  as  he  was  a  medical  man  and  not 
a  money-lender  he  did  not  wish  his  name  to  appear, 
in  connection  with  a  loan,  upon  the  trade  register. 
His  evidence  is  confirmed  in  this  respect  by  Tomkins. 
In  a  prior  deposition  in  bankruptcy  the  appellant 
said : — *'  It  was  aranged  that  the  bill  of  sale  was  not 
to  be  registered.  I  agreed  to  this."  There  appears 
to  be  no  inconsistcmcy  between  this  statement 
and  his  evidence  at  the  hearing.  The  bankrupt 
in  his  evidence  did  not  contradict  the  appellant's 
statement  tiiat  the  idea  of  non-registration  ema- 
nated from  the  appellant,  though  on  his  ex- 
amination in  bankruptcy  he  had  said  that  he 
thought  he  asked  the  appellant  not  to  register  the 
bill  of  sale  as  it  would  injure  his  credit.  The  appel- 
lant denied  this,  and  the  learned  judge  in  whose 
presence  the  witiieeses  were  examined  believed  this 
denial,  and  said  that  no  one  who  heard  the  bankrupt 
give  his  evidence  could  doubt  that  he  was  an 
unreliable  witness. 

Their  lordships,  therefore,  can  have  no  hesitation 
in  accepting  the  appellant's  account  of  what  had 
happened.  They  entertain  no  doubt  that  the  sole 
reason  why  the  appellant  did  not  register  the  biU  of 
sale  was  that  which  he  gave,  and  that  there  was  no 
agreement  that  he  should  ,  refrain  from  r^;istering  it 
at  the  instance,  and  for  the  benefit,  of  the  bankrupt. 

The  respondent,  however,  further  relies  upon  an 
alleged  agreement  by  the  bankrupt  to  inform  the 
if  **  things  were  not  lookmg  so  bright,**  so 


that  he  could  either  register  the  bill  of  sale  or  take 
possession  under  it.  The  learned  judge  sayn : — *'  The 
respondent  **  (the  present  appellant)  **  at  first  denied 
this,  then  he  said  he  did  nut  remember,  and  finally 
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he  volunteered  tlie  statement  that  he  would  not 
undertake  to  say  that  the  words  were  not  used.  I 
must,  therefore,  take  it  that  those  words  may  have 
been  used,  but  even  so,  it  does  not  show  an  intent 
on  the  respondent's  part  to  defeat  or  delay  his 
creditors." 

In  view  of  the  fact  that  the  learned  judge  treated 
the  appellant  as  a  witness  of  truth,  and  characterized 
the  bankrupt  as  an  unreliable  witness,  it  may  well  be 
doubted  whether,  if  it  were  material,  any  finding 
adverse  to  the  appellant  could  properly  be  based  upon 
this  evidence  of  the  bankrupt,  even  though  the 
appellant  would  not  undertake  absolutely  to  con- 
trsidict  it.  But  their  lordships  entirely  agree  with 
learned  judge  of  first  instance  that  even  if  the  bank- 
rupt volunteered,  as  he  alleges  he  did,  to  give  the 
appellant  information  if  his  circumstances  should 
become  precarious,  it  does  not  assist  the  respondent's 
case. 

The  question  is,  with  what  intent  the  assignment 
was  made,  and  not  why  the  appellant  refrained  from 
registering  or  postponed  taking  possession.  Their 
lordships  see  no  evidence  that  the  assignment  was 
made  with  intent  to  defeat  or  delay  creditors.  Tliey 
think  the  transaction  was  a  perfectly  honest  and 
straightforward  one.  The  intent  of  the  bankrupt 
who  made  the  bill  of  sale  was  to  obtain  an  advance 
of  £600,  which  he  could  not  get  except  upon  the 
terms  of  his  giving  that  security.  The  intent  of  the 
appellant  who  made  the  advance  was  to  obtain 
security  for  his  loan.  Their  lordships  do  not 
believe  that  there  was  on  the  part  of  either  of  them 
any  other  intent. 

It  was  suggested  for  the  respondent  that  as  the 
appellant  knew  that  Warner,  who  was  unsecured,  was 
to  be  repaid  out  of  the  advance  of  £600,  it  was  really 
a  device  for  transferring  Warner's  debt  to  the 
appellant,  and  so  giving  a  security  for  it  which  could 
not  safely  have  been  given  to  Warner  in  respect  of 
an  antecedent  debt  due  to  him.  There  appears  to 
their  lordships  to  be  no  pretence  for  this  suggestion. 
If  the  assignment  was  not  vitiated  by  any  such 
intent  as  is  alleged,  itisjimmaterial  to  inquire  why  the 
appellant  refr^ed  from  registering  or  postponed 
taking  i>ossession.  He  was  under  no  legal  obligation 
to  do  either.  No  doubt  unless  he  registered  or  took 
possession  he  incurred  the  risk  of  losing  his  security. 
8o  long  as  he  did  neither,  his  security  would  have 
been  avoided  by  an  execution  or  a  bankruptcy.  But 
he  was  entitled  to  run  this  risk  if  he  pleased. 
Hubject  to  this  risk  the  law  in  England  as  well  as  in 
New  South  Wales  allows  a  title  to  be  acquired  by  an 
assignment  without  delivery  of  possession. 

l£is  is,  in  their  lordships'  opinion,  the  answer  to 
the  reasons  which  appear  to  have  mainly  influenced 
the  Supreme  Court.  It  is  quite  true  that  credit  may 
probably  have  been  given  to  the  bankrupt  after  the 
date  of  the  bill  of  sale  which  he  would  not  have 
obtained  if  that  transaction  had  been  made  public 
either  by  registration  or  a  change  of  possession. 
But  when  the  Legislature  determined  to  interfere 
with  secret  bills  of  sale  they  did  not  render  all 
assignments  void  unless  accompanied  by  delivery  or 
followed  by  registration.  The  operation  of  the 
Bills  of  Sale  Act  was  much  more  limited. 

The  learned  chief  justice  in  the  Supreme  Court 
relied  much  on  the  case  of  In  re  Aah,  7  L.  B.  Ch.  Ap. 
636.  In  that  case  a  bill  of  sale  was  given  in 
respect  of  an  antecedent  debt,  and  at  a  time  when  the 
grantor  was  in  a  condition  of  insolvency.  It  was, 
therefore,  primA  facie  bad.  It  was  sought  to  validate 
it  upon  the  ground  that  the  advance  had  been  made 
on  a  promise  that  a  bill  of  sale  should  be  given,  and 
that  the  sum  advanced  was,  therefore,  to  be  treated  as 
a  present  advance  on  the  security  of  that  instrument. 


The  court  whilst  admitting  that  as  a  general  rule 
this  would  be  so,  thought  that  the  rule  did  not  protect 
transactions  where  the  ^ving  of  a  bill  of  sale  was 
purposely  postponed  until  the  trader  was  in  a  state  of 
insmvency  in  order  to  prevent  the  destruction  of  his 
credit,  which  would  result  from  registering  a  bill  a 
sale. 

The  chief  justice  said  in  his  judgment  in  the 
present  case  that  **  there  was  a  close  analogy 
between  the  case  of  postponing  the  giving  of  a  bill  of 
sale  and  postponement  in  entering  into  possession." 
Their  lordships  cannot  agree  with  this  view.  In  the 
case  relied  on,  the  bill  of  sale  was  given  by  an 
insolvent  p>erson  without  any  present  advance,  and  of 
itself  could  not  avail  the  grantee.  He  invoked  the 
aid  of  a  prior  promise  made  at  the  time  of  the 
advance  but,  for  the  reasons  given,  the  court  held 
that  he  could  not  derive  any  benefit  from  this  promise. 

In  the  case  under  appeal  the  bdl  of  sale  was 
granted,  in  respect  of  a  present  advance,  by  a  person 
not  shown  to  be  insolvent.  The  title  of  the  grantee 
was  then  complete,  and  did  not  depend  upon  his 
taking  possession,  though,  owing  to  his  not  doing  so, 
the  provisions  of  the  Bills  of  Sale  Act  might  in 
certain  events  have  deprived  him  of  his  security. 
Beyond  this  his  title  was  unaffected  by  it. 

Their  lordships  will  humbly  advise  Her  Majesty 
that  the  judgment  appealed  from  should  be  reversed 
and  the  order  of  the  judge  in  bankruptcy  restored, 
and  that  the  respondent  should  pay  the  costs  in  the 
Supreme  Court  and  the  costs  of  this  appeal. 

Solicitors  for  appellant.  Field,  Roscoe,  Jb  Co. 

Solicitor  for  respondent,  LunUey  &  Lumley. 


Otourt  of  Appeal. 

From  Chan.  Div.     ") 
(Lindley,  Lopes,  and  >  Aug.  9,  1895. 

Rigby,  L. JJ.)        ) 

liiNFOOT  V.  Pocket,  (o.) 

Bill  of  sale — Condition  or  defeasance ^Book  of  *' rules 

and  regulations  " — Payment  of  principal  and  interest 

by  instalments — Form — Validity — BUls  of  Safe  Act, 

1878  (41  &  42  Vict,  c.  31),  s.  10  {S)— Bills  of  Sale 

Act,  1882  (45  dk  46  Vict.  c.  43),  Schedule. 

The  plaintiff,  having  borrowed  £100  from  the  defen^ 

dant,   executed  a  bill  of  sale  which  provided  for  the 

repayment  of  the  sum  by  instalments.     Upon  paying  the 

first  instalment,  about  a  month  after  the  eocecution  of  the 

bill  of  sale,  the  plaintiff  received  from  the  defendant  a 

book  in  which  to  enter  receipts  for  instalments,  and 

which  contained  upon  the  cover  a  **  notice  '*  and  certain 

**  rules  and  regulations  which  are  strictly  adhered  to.** 

The  **  notice  "  and  the  **  rules  and  regulations  "  pre^ 

judicially    affected    the   position    of  the   plaintiff    as 

borrower,  and  the  defendant  subsequently  ofbtempied  to 

enforce  the  rules  against  him. 

Held  {reversing  the  decision  of  Eekewich,  J.),  that 
the  **  notice  "  and  the  **  rules  and  regulcUions  "  were  not 
in  any  way  a  part  of  the  bargain,  and  could  not  be 
considered  as  a  **  condition  or  defeasance  **  so  as  to  avoid 
the  bill  of  sale  under  section  10  (3)  of  the  Bills  of  Sale 
Act,  1878. 

2'he  bill  of  sale  provided  for  the  repayment  of  the 
£100  and  intere^  as  follows :— "  The  sum  of  £6  on  the 
bth  of  December,  1894,  on  accotmt  of  interest  and  princi- 

(a.)  Beported  by  Abnold  Glovee,  Esq.,  Barxister- 
at-Law. 
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poZ,  and  a  like  sum  of  £6  on  accounts  <u  aforesaid,  on 
the  bth  day  of  each  and  every  succeeding  month  there^ 
afitrr 

Hddy  that,  upon  the  true  construction  of  the  bill  of 
mit,  intiidments  of  £6  xoere  to  he  paid  until  the  last 
imitalmenty  when,  if  less  than  £6  was  found  to  he  due, 
mch  less  sum  only  teas  to  he  paid;  that,  though  the 
cakulatitm  involved  might  he  a  little  more  difficult  than 
in  the  case  of  the  form  in  the  Schedule  to  the  Bills  of 
Sale  Act,  1882,  the  bill  of  sale  was  not  thereby  rendered 
fioid;  and  that  there  was  nothing  in  the  form  in  the 
Schedule  which  forbids  a  loan  upon  the  terms  thai  the 
principal  and  interest  shall  both  be  paid  by  equal  install 
menis. 

In  re  Bargen,  [1894]  1  Q.  B,  444,  approved. 

Appeal  from  Kekewioh,  J. 

(^  the  5th  of  November,  1894,  the  plaintiff  was 
indooed  by  an  advertisement  offering  to  lend  money 
at  fire  per  cent,  and  issued  by  the  defendant  under 
ih«  oamo  of  Wilberforoe,  to  borrow  £100  upon  a  bill 
of  sale  of  his  furniture. 

The  bill  of  sale  contained  an  assignment  of 
chattels  by  way  of  mortgage  to  secure  payment  of 
£100  and  interest  thereon  at  Is.  in  the  pound  per 
month,  and  the  plaintiff  thereby  agreed  to  pay  **  the 
ram  of  £6  on  the  dth  of  December,  1894,  on 
account  of  interest  and  'principal,  and  a  like  sum  of 
£6  on  aooount  as  aforesaid,  on  the  5th  day  of  eadi 
and  every  succeeding  month  thereafter.'* 

On  the  plaintiff  paying  the  first  instalment  on  the 
6th  of  December,  he  received  from  the  defendant  a 
imall  book  in  which  to  enter  receipts  for  instalments 
and  which,  upon  the  cover,  contained  a  '*  notice  "  and 
also  certain  **  rules  and  regulations  which  are  strictly 
adhered  to." 

The  notice  was  in  the  following  terms : — "  It  has 
come  to  the  knowledge  of  Mr.  Wilberforoe  that 
certain  unprincipled  persons  have  written  to  clients 
(the  more  Hipecially  where  there  is  a  bill  of  sale 
existing)  offering  and  professing  to  assist  them  in 
«vadinff  the  repayment  of  their  loans  (their  sole 
object  being  to  extort  large  sums  of  money  by  way  of 
fees,  Ac)  Borrowers  are  hereby  informed  that  &ey 
render  themselves  liable  to  be  convicted  of  felony 
ahoold  they  either  remove  their  goods,  chattels,  or 
efiiects,  cr  assign  them  by  way  of  security  to  anyone, 
or  should  they  obtain  a  loan  on  the  same  elsewhere 
without  the  consent  of  Mr.  Wilberforoe,  and  further- 
more should  any  county  court  or  other  judgment  be 
registered,  or  any  executions  be  entered  against 
ihem,  or  whenever  Mr.  Wilberforoe  considers  he  is 
hhely  to  lose  the  security  of  the  goods,  chattels,  or 
Hfects,  the  bill  of  sale  will  be  immediately  enforced 
without  notice.  Should  you,  therefore,  receive  any 
oommunication  from  persons  offering  their  assistance, 
Mr.  Wilberforoe  will  feel  obliged  by  your  forwarding 
tiie  same  to  him  withodt  delay.'* 

The  *'  rules  and  regulations  "  contained  a  number 
of  provisionfl  adversely  affecting  the  position  of  the 
horrower,  which  the  defendant  subsequently 
attoDpted  to  enforce  against  the  plaintiff.  In  a  lett^ 
addressed  to  the  plaintiff  on  the  21st  of  December, 
1894,  the  defendant  stated  that  he  treated  the 
instalment-book  as  part  of  the  contract. 

The  plaintiff  brought  this  action  to  have  the  bill  of 
tola  declared  void,  two  ^jrrounds  of  objection  being 
taken  before  Kekewich,  J. — viz.,  1  That  the  plaintiff 
was  induced  by  fraud  to  execute  the  bill  of  sale,  and 
(2)  that  the  instalment-book  constituted  a  **  condition 
or  defeasance  '*  which  avoided  the  bill  of  sale  by  virtue 
of  section  10  (3)  of  the  Bills  of  Sale  Act,  1878.  That 
•action  pft>viaes  that  **  if  the  biU  of  sale  is  made  or 
given  subject  to  any  defeasance  or  couditioL,  or 
dedaration   of   trust    not   contained   in   the   body 


thereof,  such  defeasance,  condition,  or  declaration 
shall  be  deemed  to  be  part  of  the  bill,  and  shall  be 
written  on  the  same  paper  or  parchment  therewith 
before  the  registration,  and  shall  be  truly  set  forth  in 
the  copy  filed  under  the  Act  therewith  and  as  part 
thereof,  otherwise  the  registration  shall  be  void." 

Kekewich,  J.,  decided  in  the  defendant's  favour  on 
the  first  point,  but  on  the  second  objection  he  decided 
in  the  plaintiff's  favour,  and  set  aside  the  bill  of 
sale. 

The  defendant  appealed.  By  a  cross  notice  of 
appeal  the  plaintiff  raised  the  further  objection  that 
the  bill  of  sale  was  not  in  the  form  prescribed  by  the 
schedule  to  the  Bills  of  Sale  Act,  1882. 

Reed,  Q,C.,  and  A,  Powell,  for  the  appellant.— The 
book  of  rules  and  regulations  is  merely  a  convenient 
way  of  informing  the  borrower  of  dates  for  the 
payment  of  instalments.  It  is  no  part  of  the  con- 
tract. 

They  referred  to  Counsell  v.  London  &  Westminster 
Loan  Co.,  36  W.  B.  53,  19  a  B.  D.  512. 

Bramwell  Davis,  Q.C,  and  Manby,  for  the  respon- 
dent.— The  book  of  rules  and  regulations  ought  to 
be  treated  as  a  condition.  The  defendant  intended 
to  enforce  them,  and  he  cannot  be  heard  to  say  they 
were  not  a  part  of  the  contract.  The  policy  of  the 
Bills  of  Sales  Acts  will  be  violated  if  such  a  course  is 
sanctioned.  Moreover,  the  bill  of  sale  is  void  bv 
section  9  of  the  Bills  of  Sale  Act,  1882,  inasmuch 
as  it  is  not  in  accordance  with  the  schedule  to  that 
Act.  It  is  not  permissible  to  have  an  instalment 
made  up  partly  of  principal  and  partly  of  interest. 
The  case  of  In  re  Bargen,  [1894]  1  Q.  B.  444,  is 
wrongly  decided.  In  the  present  case  it  is  impossible 
for  th«  borrower  to  tell  how  long  it  will  take  him  to 
pay  off  the  debt.  The  defendant's  conduct  constitutes 
an  indirect  vioUtion,  an  evasion  of  the  Act :  Jeff  erics 
V.  Ahsxander,  8  H.  L.  Cas.  594,  9  W.  E.  Dig.  10. 

They  referred  to  Davis  v.  Burton,  32  W.  B.  423, 
11  Q.  B.  D.  537 ;  Goldstrom  v.  Tallerman,  35  W.  R. 
♦J8,  18  Q.  B.  D.  1 ;  Edwards  v.  Marston,  39  W.  R. 
1«5,  [1891]  1  Q.  B.  225,  and  Moorhouse  v.  Wolfe, 
46  L.  T.  N.  S.  374,  30  W.  R.  Dig.  51. 

Beed,  Q.C,  in  reply. — The  statutory  form  contem- 
plates the  payment  of  principal  and  interest 
together.  The  bargain  is  only  to  pay  while  some- 
thing remains  due,  therefore  the  last  instalment  need 
not  be  exactlv  £6. 

He  referred  to  Hadewood  v.  Consolidated  Credit  Co,, 
39  W.  R.  54,  25  a  B.  D.  555 ;  Simmons  v.  Wood- 
ward, 40  W.  R.641,  [1892]  A.  C.  100;  LnmUy 
V.  Simmons,  35  W.  R.  423,  34  Ch.  D.  698 ;  Weardale 
Coal  &  Iron  Co.  v.  Hodson,  42  W.  R.  424,  [1894]  1 
Q.  B.  598 ;  In  re  Wood,  Ex  parte  Wolfe,  [1894]  1 
a  B.  605. 

Bramwell  Davis,  Q.C,  replied  upon  the  question  of 
form. 

LiNDLSY,  L.J. — ^This  is  an  appeal  from  a  decision 
of  Kekewich,  J.,  declaring  that  u  bill  of  sale  is  void, 
and  in  contravention  of  the  Bills  of  Sale  Act,  and 
that  the  same  ought  to  be  delivered  up  by  the  defen- 
dant to  the  plaintiff  to  be  cancelled.  Then  there  is 
an  offer  to  redeem  on  payment  of  £100,  and  interest 
at  the  rate  of  5  per  cent. 

Now  the  question  arises  in  this  way.  On  the  5th 
of  November,  1894,  the  plaintiff  was  induced,  by  an 
advertisement  issued  by  the  defendant,  a  person 
named  Pocket,  who  trades  as  Wilfrid  Wilberforoe, 
described  as  of  11,  Stroud  Green-road,  Finsbury 
Park,  to  go  and  borrow  money  of  him,  and  he  has 
good  reason  to  repent  it  ever  since.  The  plain f  iff 
borrowed  £100,  and  signed  this  document.      [His 
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lordahip  read  the  material  part  of  the  bill  of  sale,  and 
after  referring  to  the  fact  that  five  per  cent,  in  a 
money-lenders  month  meant  five  per  cent.  i>er 
month,  continued: — ^]  Now  the  plaintiff  in  this 
action  impeaches  tins  document,  mainly  on  the 
l^und  of  fraud,  and  upon  the  ground  that  it  is  sub- 
ject to  a  condition  or  defeasance  which  is  not  ex- 
pressed in  it ;  and  there  was  also  a  point  raised  that 
it  is  not  in  aooordanoe  with  the  Bills  of  Sale  Act, 
1882. 

As  far  as  the  plaintiff's  case  rested  upon  the  ground 
of  fraud,  Kekewich,  J.,  decided  against  him ;  that  is 
to  say,  the  learned  judse  decided  against  him  so  far 
as  he  sought  relief  on  the  ground  that  he  had  been 
taken  in  and  cheated  when  he  signed  tJie  bill  of  sale. 
There  is  no  reason  whatever  for  quarrelling  with 
that  decision,  because  the  man  was  not  cheated  into 
signing  the  bill  of  sale.  Although  he  was  fool 
enough  to  be  attracted  by  this  f^vertisement,  he, 
being  a  man  of  some  intelligence  and  quite  capable  of 
reading  what  he  signed,  went  and  signed  this  docu- 
ment, wanting,  of  course,  the  money.  That  part  of 
the  case,  therraore,  fails. 

The  next  point,  and  the  one  which  has  been  the 
most  urged  before  us,  is  that  this  document  was 
accompanied  by  some  condition  or  defeasance  which 
was  not  expressed  in  it,  and  which,  by  reason  of  its 
not  being  expressed,  rendered  the  Hll  void  under  the 
Bills  of  Sale  Act,  1878,  s.  10,  clause  3,  which  runs 
thus — [His  lordship  read  the  clause,  and  continued : — ] 
Was  there  any  condition  or  defeasance  which  ought 
to  have  been  embodied  in  this  Bill  of  Sale?  It 
appears  to  me,  when  one  understands  the  facts,  that 
obviously  there  was  not.  The  bill  of  sale  was 
executed,  and  there  was  no  bargain,  no  condition,  no 
defeasance,  nothing  which  was  part  of  that  bargain. 
The  bargain  was  complete,  the  money  was  paid,  and 
the  bill  of  sale  was  executed. 

What  happ^ed  afterwards  was  this.  The  plaintiff 
paid  the  first  instalment  of  £6,  and  then  he  received 
a  little  book  containing  certain  things  called  *'  rules 
and  regulations  which  are  to  be  strictiy  adhered  to." 
Those  **  rules  and  regulations  "  are  oppressive  in  the 
extreme.  [His  lorduiip  referred  to  the  notice,  which 
he  described  as  preposterous  and  atrocious,  and  to  the 
rules  and  regulations,  and  continued : — ]  Now,  if 
those  **  rules  and  regulations  "  were  part  of  the  bar- 
gain, no  doubt  they  would  fall  within  section  10, 
clause  3,  of  the  Act  of  1878.  But  thev  were  not  part 
of  the  bareain ;  and  although  Mr.  Wilberf orce  said  he 
understood  them  to  be  so,  or  rather  said  tiiat  they 
were  actually  so,  we  cannot,  I  am  afraid,  fairly  or 
properly  retort  upon  him :  **  We  will  take  you  at 
your  word  and  hold  that  to  be  part  of  the  bargain 
which  never  was  so."  He  tried  to  buUy  or  frighten 
his  borrower,  and  he  succeeded  in  doins  so,  I  dare 
say,  but  we  cannot  on  that  accoimt  hold  iiiat  these 
regulations  which  were  first  seen  by  l^e  borrower  a 
month  and  more  after  the  contract  was  complete  were 
in  any  way  part  of  the  bargain.  He  knew  nothing 
about  them,  and  I  cannot  accede  to  the  suggestion 
that  we  ought  to  hold  them  as  conditions  of  the  beu:- 
gain  merely  because  one  side  said  he  thought  they 
were  part  of  the  conditions  when  the  other  side  haa 
never  heard  of  them.  We  could  not  so  hold  in  a 
case  where  the  parties  concerned  were  two  honest 
jle,  and  we  certainly  cannot  so  hold  in  a  case 
I  this  in  favour  of  one  man,  who  certainly  deserves 
censure. 

Then  comes  a  totally  different  point.  It  has  been 
argued  before  us,  and  I  thought  at  first  there  was 
something  in  it,  that  this  bill  of  sale  was  void  as  not 
beinff  in  accordance  with  the  form  in  the  schedule  to 
the  Act  of  1882 ;  and  the  objection  is  that  by  mixing 
up,  as  this  bill  of  sale  does,  the  principal  and  inter- 
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est  together  and  making  the  whole  debt  payable  by 
equal  instalments  of  £6  monthly,  the  first  being 
payable  on  the  5ih  of  December,  1894,  the  borrower 
cannot  find  out  when  he  has  paid  off  his  security — 
that  he  cannot  find  out  when  the  last  instalment  of 
principal  is  due  or  when  the  last  instalment  of  interest 
is  payable. 

Now  unquestionably  this  is  a  serious  matter  to  bor- 
rowers, because  such  a  piece  of  P^per  as  this  in  the 
hands  of  unscrupulous  men  like  Wilberforce  would 
possibly  be  used  for  the  purpose  of  gross  oppression. 
I  fed  that  very  strongly,  but  it  does  not  follow  that 
it  constitutes  a  ground  on  which  we  can  hold  this 
bill  of  sale  to  be  void.  The  first  thing  we  have  to  do 
is  to  construe  it ;  and  we  must  construe  a  bill  of  sale 
as  we  would  construe  any  other  instrument,  that  is 
with  the  view  of  imderstanding  it  in  reference  to  the 
transaction  to  which  it  relates.  After  all,  the  tran- 
saction comes  to  this:  it  is  one  for  lending  money — 
it  is  a  loan  transaction ;  and  although  the  principal 
sum  and  interest  is  to  be  repaid  ^  instalments  of 
£6  each,  if,  when  you  come  to  the  last  instalment, 
there  is  not  so  much  as  £6  due,  you  must  pay  what 
is  due.  I  think  that  is  the  obvious  construction  to  be 
put  upon  it.  But  it  has  been  urged  that  that  does 
not  get  over  the  difficulfy,  because  you  cannot  find 
out  when  the  loan  is  at  an  end — when  the  principal 
has  been  paid  off;  and  at  first  I  thought  thiat  was  a 
serious  matter.  But  when  we  look  closely  at  the 
form,  I  do  not  think  we  can  go  so  far  as  to  say  this 
bill  of  sale  is  void  as  not  being  in  accordance  with 
the  form.  The  form  given  in  the  schedule  runs  thus : 
[His  lordship  read  the  form,  and  continued: — ^] 
There  is  no  time  specified  there,  but  as  the  whole 
loan  must  be  repaid  I  agree  that,  if  you  construe 
this  form  of  document  as  it  was  construed  by  Fry, 
L.J.,  inthecaie  of  Ootdstromv.  TaUerman  and  read  it 
as  a  contract  to  pay  the  principal  and  interest  by 
equal  instalments,  **  interest  then  due,"  in  paren- 
theses, you  can  ascertain  by  a  not  very  difficult  calcu- 
lation how  much  principal  or  interest  you  have  paid 
off,  and  how  much  you  ought  still  to  pay.  But 
still  calculations  have  to  be  made — you  cannot  get 
at  it  without  some  calculation — and  I  cannot  say  that 
a  bill  of  sale  is  void  because  that  calculation  is  made 
a  Uttie  more  troublesome.  I  think  that  is  a  sound 
principle  to  go  on,  and  I  observe  that  Lord  Halsbury 
m  the  case  of  Simmonds  v.  Woodtoard  sa^  this, 
addressing  himself  to  another  objection,  which  I  do 
not  deal  with  now :  **  It  appears  t->  be  this,  that 
whereas  an  example  is  given  of  the  form  in  the 
sdiedule,  in  which  you  are  to  state  when  the  instal- 
ments are  to  be  due,  and  the  Legislature  has  there 
suggested  a  form  in  which  the  instalments  are  to  be 
equal,  tiierefore,  unless  the  sum  lent,  together  with 
interest " — ^now  this  is  the  important  part — *'  (becauae 
it  appears  to  me  that  the  intcnrest  is  an  essential  part 
of  the  instalments,  according  to  the  provisions  both 
of  the  Act  itself  and  of  the  forms  suggested  in  the 
Act,  to  give  effect  to  the  biU  of  sale)  is  capable  of 
accurate  sub-division,  you  cannot  do  it — ^that  you 
cannot  possibly  maJce  a  bill  of  sale  which  shall  have 
an  imequal  division  of  the  sum  lent."  If  I  imder- 
stand  that,  it  means  this :  That  the  then  Lord  Chan- 
cellor did  not  quite  adopt  the  construction  put  upon 
this  bill  of  sale  by  Fry,  L. J. ;  but  whether  that  is  so 
or  not,  in  the  face  of  that  and  of  the  other  decisions 
which  have  been  referred  to,  and  which  I  will  refer 
to  presentiy,  I  do  not  think  we  can  say  that  beoaoae 
a  bill  of  sale  requires  a  littie  more  calculation  than 
the  form  in  the  schedule,  it  must  necessarily  be  void 
under  the  clause  in  the  Act  which  says  that  bills  of 
sale  shall  be  void  if  they  are  not  in  accordance  with 
that  form.  If  you  look  at  the  form  it  is  impossible  to 
say  that  it  forbids  the  loan  upon  the  terms  that  the 
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priodpal  and  interest  shall  both  be  paid  by  equal 
instalments.  It  is  not  possible  to  say  that,  though 
the  interpretation  is  not  so  dear  as  at  first  sight 
appears;  out  what  we  have  been  asked  to  say  is  that 
s  bargain  such  as  this,  which  is  common  enough  in  the 
case  of  building  societies,  is  necessarily  bad  if  made  in 
the  form  of  a  bill  of  sale.  We  are  not  prepared  to  go 
that  length. 

Now,  with  regard  to  the  authorities  which  have 
been  cited,  I  do  not  think  it  is  necessary  to  look  at 
them,  or  at  all  events  to  refer  to  them  at  any  length. 
The  cases  of  Goldstrom  v.  TaUerman  and  Edwards  v. 
Marston  are  not  very  difficult  to  deal  with,  because 
yon  can  find  out  what  the  payments  are  without  much 
difficulty  as  regards  principal  and  interest.  Then 
as  regards  the  case  before  Yaughan  Williams,  J., 
BargeH*$  case,  where  the  terms  were  a  little 
different,  you  have  not  got  what  you  have  here,  that 
the  instaunents,  the  £6  i>er  month,  are  to  be  on 
account  of  interest  and  principal,  still  it  is  quite 
obrions  from  the  reasoning  of  that  learned  judge 
that  he  was  of  opinion,  and  I  think  he  was  right,  that 
yoQ  cannot  say  that  a  bill  of  sale  which  is  otherwise 
onobiectionable,  is  void  because  you  have  to  make  a 
calculation  a  little  more  difficult  than  that  which  you 
most  make  even  if  you  adopt  tiie  form  which  is 
given  in  the  schedule. 

For  these  reasons  I  am  of  opinion  that  this  appeal 
most  be  allowed. 

Lopes,  Ii.J. — I  am  of  the  same  opinion.  I  am 
boond  to  say  I  have  felt,  if  it  could  be  done  legally, 
that  I  should  like  to  declare  this  bill  of  sale  void, 
but  after  much  consideration  I  fear  that  is  not 
possible. 

Several  points  were  taken  before  the  learned  judge 
in  the  court  below.  It  was  contended  that  this  bill 
of  sale  was  obtained  by  fraud.  The  learned  judge 
heard  evidence  upon  that  matter  and  considered  it 
and  came  to  the  conclusion  that  that  point  was  not 
established,  and  I  think  he  was  right  in  so  holding, 
because  it  is  impossible  to  say,  having  regard  to  the 
ctrcomstances,  that  the  borrower  was  aeceived  by 
the  InU  of  sale.  He  was  an  intelligent  person,  able  to 
read  and  write  and  able  to  understand  what  he  saw. 
He  read  the  bill  of  sale,  and  had  an  opportunity  of 
forming  his  own  opinion  with  regard  to  its  effect,  and 
he  ngned  it.  It  is  impossible,  therefore,  to  say  that 
he  had  been  induced  by  fraud  to  sign  and  become  a 
ptfhr  to  that  bill  of  sale.  I  shouM  so  hold,  and  I 
think  the  learned  judge  was  right.  That  disposes  of 
that  point. 

Then  another  point  was  taken  and  it  was  this.  It 
WIS  said  that  the  bill  of  sale  was  subject  to  a  certain 
condition  or  defeasance  such  as  is  contemplated  by 
the  Act  of  1878,  section  10,  sub-section  3,  which  has 
been  already  referred  to  and  read  by  my  brother 
lindlcy.  Well,  I  think  that  means  a  condition  or 
defeasance  which  is  part  of  the  bargain,  but  here,  as 
itf  as  I  can  discover,  it  is  impossible  to  say  that  there 
^as  any  condition  or  defeasance  which  was  part  of  the 
liargain.  It  was  said  there  was  a  book  sent  contain- 
ing roles  and  regulations,  and  that  they  formed  part 
of  the  bargain,  and  that  in  point  of  fact  by  subsequent 
letters  ^e  borrower  himself  admitted  they  were  part 
of  the  bargain.  Now,  I  cannot  come  to  that  con- 
dosion.  That  those  rules  and  regulations,  dealt 
with  as  they  were  by  Mr.  Pocket,  were  very  much 
in  the  nature  of  a  scandalous  attempt  on  his  part  to 
affect  the  borrower  and  terrify  him,  I  have  not  the 
■lightest  doubt.  When  did  that  book  first  come  to 
the  knowledge  of  the  borrower?  Never  until  a 
month  after  the  bill  of  sale  had  been  executed.  It 
was  then  that  that  book  was  first  introduced  to  his 
Qotioe;  he  had  never  heard  of  it,  and  knew  nothing 


of  it  at  the  time  of  the  bargain ;  and  in  mv  opinion 
he  never  assented  in  any  way  which  would  have  been 
binding  upon  him  to  any  one  of  the  terms  which  are 
contained  m  that  book.  It  was  an  attempt,  in  my 
opinion,  of  a  most  disgraceful  kind,  to  intimidate 
the  borrower,  but  to  say  that  it  amounts  to  such  a 
condition  or  defeasance  as  is  contemplated  by  section 
10  of  the  Act  of  1878  is  impossible,  and,  ^erefore, 
that  point  fails. 

But  then  there  is  another  point  raised,  which  is 
more  difficult  to  deal  with.    It  is  said  the  bill  of  sale 
is  bad  in  not  complying  with  the  statutory  form.    It 
was  put  in  this  way :  that  with  regard  to  that  por- 
tion of  the  bill  of  sale  which  provides  for  repayment 
of  the  loan,  it  mixes  up  principal  and  interest  in  a 
way  which   makes  it  difficult  to  understand    (the 
amount  being  payable  by  equal  instalments)  what 
portion  is  attributable    to  principal,    and  wnat  to 
interest,  difficult  to  say  when  the  debt  or  loan  would 
be  paid  off,  difficult  to  know  on  what  terms  the  bor- 
rower might  redeem.    It  was  said  that  all  this  is  so 
ambiguous,  so  uncertain,  and  so  embarrassing  and 
confusing  that  it  amounts  to  a  deviation  from  the 
statutory  form,  and,  therefore,  renders  the  biU  of 
sale  bad.    Upon  that  point  the  form  adopted  was 
relied    upon    in   this    way — ^namely,    that   it   was 
impossible,  except  by  extending  the  period  of  pay- 
ment to  a  very  remote  time,  to  come  to  the  conclusion 
that  it  was  to  be  paid  off  by  equal  instalments — the 
instalments  provided  for  being  t^ese  equal  amounts — 
of  £6.    At  mrst  I  was  rather  struck  with  that  diffi- 
culty, but  on  consideration  I  do  not  think  much  of 
that  point,  because  at  the  end,  assuming  the  balance 
did  not  amount  to  £6,  it  could  be  paid  off  according 
to  the  cases  which  have  been  brought  to  our  notice. 
The  question  is  whether  this  point  is  a  good  one.     Is 
there  such  a  deviation  from  the  statutory  form  as 
would  render  this  bill  of  sale  bad  P    In  my  opinion 
there  is  not.    If  you  look  at  the  statutory  form  it  is 
impossible  to  say  that  even  where  there  is  a  literal 
observance  of  that  form   some  calculation  will  not 
be  involved — that  is  to  say,  a  calculation  of  what  is 
principal  and  what  is  interest,  and  other  matters; 
and  the  only  difference  I  can  see  between  the  statu- 
tory form  and  the  present  form  is  this,  that  in  the 
present  case  it  would  be  a  rather  more  complicated 
calculation  to  make,  than  that  which  would  have  to 
be  made  if  the  statutory  form  were  observed.    I  do 
not  think  that  is  enough  to  render  a  bill  of  sale  bad. 
I  adopt  the  opinion  expressed  by  Yaughan  Williams, 
J.,    in  In  re  Bargen,  which  was  referred  to,  and 
which  is  as  follows : — "  The  statutory  form  contem- 
plates that  the  principal  sum,  together  with    the 
mterest  then  due,  may  be  paid  by  equal  instalments 
covering  principal  and  int^^st." 

I  fed,  therefore,  that  it  is  impossible  to  set  this 
biU  of  sale  aside ;  and  I  again  say  I  am  very  sorry 
to  have  to  come  to  that  conclusion. 

BiGBY,  L.J. — I  am  of  the  same  opinion,  ^th 
regard  to  the  point  of  fraud  I  do  not  think  there  was 
any  fraud  in  the  procuring  of  the  contract.  I  think 
there  was  fraud  attempt^  in  reference  to  the  rules 
and  regulations,  which  Wilberforoe  knew  as  well  as 
anybody  else  were  not  part  of  the  contract.  In  that 
attempt,  and  in  the  unprincipled  way  he  put  them 
forw^d  as  part  of  the  contract  I  think  lliere  was 
fraud,  though  I  do  not  see  that  it  succeeded,  because 
the  borrower,  upon  taking  advice,  was  able  to  see  that 
this  was  an  attempt  to  impose  upon  him  and  he  was 
not  really  imposed  upon. 

With  reference  to  the  point  of  condition,  ot  course 
that  ccmnot  be  a  condition  in  any  way  which  was  not 
made  known  to  the  other  side ;  and,  therefore,  the 
putting  forward  of  those  roles  and  regulations^  how « 
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ever  improper  it  might  have  been  or  otherwise,  would 
not  make  them  part  of  the  contract. 

With  reference  to  the  other  point,  I  confess  that  for 
some  time  I  was  rather  disposed,  if  possible,  to  find 
an  objection ;  I  should  not  have  been  sorry,  that  is 
to  say,  if  any  objection  ultimately  satisfactory  to  me 
could  have  been  made  to  this  form.  But  we  are 
bound,  of  course,  to  administer  the  law  and  to  con- 
strue the  document,  and  not,  because  we  dis- 
approve of  the  conduct  of  one  of  the  parties, 
to  strain  the  construction  too  heavily  ag^aiiist 
lum;  and  I  think  there  is  nothing  contained  in 
the  form  given  in  the  schedule  to  the  statute 
which  would  prevent  an  instrument  in  the  form 
we  have  in  this  case  taking  effect  as  a  bill  of 
sale. 

I  cannot  quite  follow  Mr.  Bramwell  Davie's  argu- 
ment upon  the  case  of  Ooldstrom  v.  Tallerman,  There 
the  suggestion  was  very  much  that  the  form  given 
for  an  instrument  of  this  kind  was  the  only  form 
which  could  be  permissible  under  the  statute. 
Fry,  li. J.,  says : — **  It  is  sugg^ted  that  the  form 
here  requires  the  computation  of  the  whole  interest 
upon  the  principal  at  once,  the  addition  of  this  sum 
to  the  principal  and  the  division  of  such  total  sum 
into  a  stipulated  number  of  instalments."  That  is 
not  exactly  the  present  case,  because  he  assumes 
there  a  stipulated  number  of  instalments.  But  it  is 
very  like  the  present  case,  like  it,  I  think,  in  all 
respects  except  that  one  circumstance  that  the 
instalments  were  to  work  themselves  out  and  there 
was  no  number  of  instalments  stipulated  for.  Then 
he  says  that  construction  is  excmded.  That  is  the 
construction  he  puts  upon  it.  He  does  not  sav  at 
all,  as  I  understand,  that  it  is  improper  to  incuude 
principal  and  interest  in  one  instrument,  in  one 
Instalment,  but  that  you  are  not  obliged  to  do  it,  and 
he  got  at  that  by  saying,  '*W^  think  the  words 
*  together  with  interest  then  due  '  are  parenthetical.'' 
I  dare  say  they  are,  but  whether  parenthetical  or  not 
I  see  no  decision  here  that  it  would  not  be  legal,  that 
it  would  be  a  substantial  departure  from  the  form  in 
the  schedule  to  take  principal  and  interest  into 
account  at  once  and  to  make  the  loan  repayable  in 
that  manner,  which  is  practically  the  way  in  which 
building  societies  loans  are  very  generally  made 
repayable. 

Now,  if  that  be  so,  I  do  not  think  there  is  much 
left,  except  this,  which  weighed  upon  me  a  ftood  deal 
at  first,  that  it  would  require  not  an  easy  calculation 
but  a  somewhat  difficult  one,  a  calculation  which  in 
fact  a  vast  number  of  people  entering  into  these  small 
transactions  would  not  be  able  to  make.  There  again 
it  is  pointed  out  tbat  it  is  not  quite  a  simple  thing  to 
calcmate  interest  upon  the  statutory  form,  and  agree- 
ing that  it  is  rather  a  simpler  case  if  you  pay  instal- 
ments of  principal  until  the  whole  of  the  principal 
is  got  rid  of,  and  then  pay  the  interest,  still  it  is  not 
quite  a  simple  thing  to  calculate  even  that,  that  is  to 
say,  there  are  a  vast  number  of  people  who  could  not 
do  it  to  save  their  lives,  but  would  have  to  get 
assistance  even  if  fairly  intelligent  people;  and  I 
certainly  cannot  adopt  as  a  principle  that  because  in 
this  case  the  arithmetic  would  be  somewhat  more 
difficult,  there  ;is,  therefore,  a  substantial  departure 
from  the  form  given  in  the  schedule.  If  we  were  to 
hold  on  a  very  Hteral  construction  that  you  are  bound 
to  have  a  state  of  things  in  which  the  whole 
principal  and  interest  could  be  paid  by  equal  instal- 
ments, these  being  instalments  of  £6,  I  am  still  of 
opinion  that  if  that  were  a  problem  proposed  to  a 
mathematician  he  would  answer  in  the  way  I  did, 
that  in  order  to  do  that,  you  would  be  obliged  to 
calculate  interest  on  the  principal  first  of  all,  treating 
it  M  a  loan  for  a  term,  and  in  doing  that  it  would  take 


a  very  long  time,  indeed,  I  gave  it  I  think  during  the 
argument  as  100  months. 

I  am  satisfied  that  is  not  the  way  to  construe  the 
contract,  but  that  it  really  comes  to  this,  that  you  are 
to  pay  tiie  instalment  of  £6,  until  there  comes  a  last 
instalment  which  will  not  equal  £6,  and  that  when 
you  get  to  that  you  must  pay  that  last  instalment, 
though  it  is  not  £6.  It  seems  to  me  that  that  is  the 
business-like  way  of  dealing  with  the  contract,  and  I 
am  unable  to  find  that  there  is  anything  in  it  on  which 
we  can  say  that  this  biU  of  sale  is  void. 

LiNDLBY,  L.J. — ^The  appeal  will  be  allowed  with 
costs,  and  judgment  will  be  entered  for  the  defen- 
dant, but  without  costs. 

Appeal  attowed. 

Solicitors,  J^.  W.  Oreig  ;  R.  Aylward. 
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In  re  Goodall. 
QOODALL  V.  QoodJlLL.  (a.) 
Inland   Revenue — Probate   duty — Partnership--'Opiion 

to  purchase  partnership  premises  within  period  after 

testator*s  death — Will — Eoctension  of  period — Option 

exercised  in    extended   period — Conversion — Customs 

and  Inland  Revenue  Act,  1881,  s,  27. 

The  proceeds  of  sale  of  real  esitate,  sold  after  a  testa- 
tator's  death,  in  order  to  he  liable  to  probate  duty  must 
have  been  sold  pursuant  to  a  contract  subsisting  at  the 
death, 

A  testator,  in  partnership  with  his  sons,  agreed  in  the 
partnership  deed  that  tlie  sons  should  have  the  option  to 
purchase  the  partnership  premises,  consisting  of  freeholds 
and  leaseholds,  within  a  certain  period  after  his  death. 
By  his  will  he  extended  the  period.  The  sons  exercised 
the  option  after  the  original  period  fixed  by  the  articles 
had  expired,  but  ufithin  the  &jctended  period. 

Held,  probate  duty  not  payable  on  the  proceeds  of  sale 
of  the  freeholds. 

Originating  summons  asking  {inter  aiia)  whether 
probate  duty  was  payable  under  the  following 
circumstances. 

Prior  to  1889  the  testator,  Josiah  Montague  Gk>od- 
aU,  carried  on  business  at  the  *'  Camden  Works," 
such  works  were  his  private  property,  and  were 
partly  freehold  and  partfy  leasehold. 

On  the  17th  of  October,  1889,  the  testator  took 
into  partnership  his  two  sons,  and  the  deed  of 
partnership,  article  4,  after  reciting  that  the  testator 
had  demised  to  the  two  sons  the  Camden  Works  by 
deed  of  even  date  for  the  term  of  twenty-one  years  at 
the  annual  rental  of  £2,000,  and  subject  to  the 
covenants  and  conditions  therein  contained,  con- 
tinued: *'The  said  two  sons  are  hereby  declared 
trustees  of  the  said  lease  for  the  firm,  and  it  is  hereby 
agreed  that  if  the  firm  shidl  be  desirous  of  purchasing 
the  reversion  in  fee  simple  of  the  said  Josiah  Montague 
Ooodall  in  such  part  of  the  said  premises  as  is  of 
freehold  tenure,  and  the  unexpired  residue  of  the 
term  of  years  panted  in  such  part  of  the  said 
premises  as  is  of  leasehold  tenure,  subject  to  the  rent 
and  lessor's  covenants  reserved  by  and  contained  in 
the  last  mentioned  premises  by  the  lease  under  which 
the  said  J.  M.  Goodall  holds  the  same,  at  the  price 
of  £27,000,  and  shall,  within  six  months  from  the 
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death  of  the  said  J.  M.  €K>odall,  give  to  the  trustees 
of  his  wHl,  or  odo  of  them,  a  notice  in  writing  to  that 
effect;  then  and  in  such  case  the  persons  then 
coDstitnting  the  firm  shall  be  deemed  the  purchasers 
of  the  freehold  and  leasehold  reversion  to  the 
premises  aforesaid,  at  the  price  of  £27,000,  subject  to 
the  following  conditions.*'  [It  is  unnecessary  to  state 
the  conditions  as  they  were  not  followed  in  the 
purchase  when  it  took  place.] 

By  a  subsequent  agreement  endorsed  on  the 
partoership  deed,  and  dated  26th  of  August,  1892,  it 
wu  agreed  that  the  purchase  money,  if  tke  option 
were  exercised,  should  be  £30,866,  and  the  option 
gtten  to  the  finn  was  ratified  and  confirmed. 

By  his  will  dated  the  9th  of  August,  1893,  the 
testator  devised  and  bequeathed  all  his  real  and  per- 
sonal estate  to  his  trustees  upon  trust  to  convert, 
''  Bobject  as  respects  the  premises  where  the  business 
of  Goodall  &  Bons  is  now  carried  on  to  the  option  of 
parchase  hereinafter  mentioned,*'  and  he  directed  the 
trostees  if  the  option  to  purchase  given  by  the 
articles  of  partnership  were  not  exerois^,  to  sell  the 
said  premises  under  the  trust  for  sale  of  his  residuary 
real  and  personal  estate :  and  his  will  continued : 
"And  whereas,  under  the  articles  of  partnership 
entered  in  between  me  and  my  two  sons  dated  the 
17th  day  of  October,  1889,  as  modified  by  a  deed 
endoTBed  thereon  dated  the  26tli  day  of  August,  1892, 
the  persons  constituting  the  firm  of  Charles  GkK)dall 
&  Son  have  the  option  for  a  period  of  six  calendar 
months  after  my  death  of  pun^asing  the  business 
premises  of  the  said  firm  at  the  price  of  £30,866, 
jNow  I  hereby  declare  that  such  period  of  six  calendar 
months  shall  be  extended  to  three  years." 
The  testator  died  on  the  15th  of  October,  1893. 
The  sons  did  not  exercise  the  option  within  six 
months  of  the  death,  but  gave  a  verbal  notice  within 
the  period  of  three  years  that  they  would  purchase 
(m  certain  terms  not  contained  in  the  articles  or  in 
^will,  and  the  prox>erty  was  conveyed  to  them  by 
two  deeds,  one  deed  dealing  with  the  freehold  and 
the  other  with  the  leaseholds.  In  the  former  were 
included  certain  other  freeholds  which  the  testator, 
by  his  will,  gave  the  sons  the  option  of  also  pur- 
chasing. They  were  duly  valued  pursuant  to  the 
directions  contained  in  the  will  at  the  sum  of  £3,900. 
The  total  purchase  moneys  in  these  deeds  amounted 
to  £34,766,  from  which  being  deducted  the  £3,900, 
left  the  sum  of  £30,866  the  agreed  purchase  money 
for  the  Camden  Works.  These  conveyances  did  not 
refer  to  the  option  given  by  the  articles,  but  purported 
to  be  made  by  the  trustees  pursuant  to  the  trust  for 
sale  contained  in  the  will. 

The  Crown  claimed  probate  duty  on  the  proceeds 
of  sale  of  the  freeholds  produced  by  the  exercise  of 
the  options,  and  consented  that  the  question  should 
be  raised  in  the  originating  sunmions  which  had  been 
taken  out  to  have  dedded  sundry  questions  arising 
on  the  win. 

Upjohn,  tot  the  executors.  —  The  will  created 
another  option — viz.,  an  option  to  purchase  the  same 
property  on  the  same  terms,  except  that  the  option 
is  exerdseable  at  any  time  within  three  years  from 
the  death  instead  of  only  within  six  months.  And 
since  the  sons  exercised  the  option  given  them  by  the 
wiU,  that  is  to  say,  after  the  expiration  of  the  time 
limited  by  the  articles,  the  doctrine  of  Lawes  v. 
Benndt,  1  Cox  167,  has  no  apphcation,  as  the  conver- 
non  did  not  take  place  by  virtue  of  any  contract 
entered  into  by  the  testator  in  his  lifetime,  but  took 
place  solely  by  virtue  of  the  directions  contained  in 
the  will.  It  is  similar  to  a  devise  of  real  estate  upon 
tmst  for  sale,  in  which  case  probate  duty  is  not  pay- 
>Ue  i^on  the  proceeds  of  sate.    Ihrobate  duty  is  ozdy 


payable  on  property  vesting  in  executors  virtuU  officii : 
Attorney-General  v.  Brunning^  8  W.  R.  362,  8  H.  L. 
Cas.  243 ;  Attorney -General  v.  ffubbuck,  32  W.  B.  170, 
12  Q.  B.  D.  275. 

Vernon  Smith,  Q.C.,  and  VaugJian  Hawkins,  for  the 
Crown. — The  property  was  purchased  under  the 
original  option  given  by  the  articles,  but  extended 
to  three  years.  The  testator  in  his  will  refers  to  the 
to  the  articles  of  partnership,  and  says :  ''  I  hereby 
declare  that  such  period  of  six  calendar  months  shall 
be  extended  to  three  years.'*  The  mere  extension  of  the 
time  within  which  the  option  is  to  be  exercised  doe^ 
not  affect  the  contract  by  which  the  deceased  had 
bound  himself  imder  the  partnership  articles  to  sell 
at  a  given  price.  The  other  essentiius  of  the  contract 
were  to  remain  the  same  as  before.  The  term  of 
three  years  is  substituted  for  the  period  of  six 
months,  but  that  is  all.  The  deceased  remained 
bound  to  sell  for  £30,866.  If  the  option  had  been 
exercised  within  six  months  probate  duty  would  have 
been  payable.  The  term  of  three  years  instead  of  six 
months  became  of  the  essence  of  the  contract :  Barclay 
V.  Messenger,  22  W.  B.  522. 

NoBTH,  J.,  after  stating  the  facts  and  referring  to 
the  material  parts  of  the  partnership  deed  and  will, 
continued : — In  my  opinion,  in  the  present  case  pro- 
bate duty  is  not  payable  on  the  proceeds  of  sale  of  the 
real  estate.  The  option  was  not  exercised  within  six 
months  after  the  testator's  death.  Nothing  at  all 
was  done  until  after  the  time  had  expired,  and  then 
a  verbal  notice  of  an  intention  to  exercise  the  option 
was  given.  Whether  or  not  a  verbal  notice  was 
sufficient  is  not  worth  considering,  because  a  con- 
veyance has  been  executed,  and  it  may  be  that  that 
would  supply  any  deficency  in  the  notice  in  the  first 
instance.  It  was  not,  however,  until  six  months  had 
expired  that  notice  was  given,  even  verbally,  that  the 
surviving  partners  would  exercise  the  option.  Some 
time  afterwards  the  property  was  taken  over  by  the 
sons.  I  should  say  this— that  when  they  did  give 
notice  they  only  gave  notice  that  they  would  pur- 
chase on  certain  terms,  which  were  not  contamed 
either  in  the  partnership  article  or  in  the  will — viz., 
that  the  purchase-money  should  be  left  on  mori^^e 
for  some  time,  and  that,  appears  to  have  been  done. 
Now  there  are  three  points  that  might  be  suggested. 
First,  that  the  purchase  was  made  imder  the  option 
contained  in  the  partnership  articles ;  secondly,  that 
the  purchase  was  made  under  the  option  contained  in 
the  will ;  and,  thirdly,  that  the  purchase  was  made  as 
on  the  face  of  the  conveyance  it  is  expressed  to  be 
made,  by  agreement  between  the  trustees  with  power 
to  sell  and  the  persons  purchasing.  The  question  as 
to  probate  duty  being  payable  depends  upon  whether 
or  not  the  option  given  under  the  partnership  articles 
was  exercised.  In  my  opinion  it  clearly  was  not 
exercised.  It  was  an  option  to  be  exercised  by 
notice  in  writing  given  within  six  months  after  the 
testator's  death.  It  was  a  contract  existing  between 
the  parties  at  the  time  of  the  testator's  death,  and 
his  estate  was  subject  to  that  contract.  If  that  con- 
tract had  been  carried  out  by  the  sons  exerdsing  the 
option,  the  conversion  effected  by  the  acceptance  of 
the  option  takes  effect  from  the  time  at  which  the 
contract  was  made;  that  is  a  period  antecedent  to 
the  death  of  the  testator.  If,  in  the  events  which 
have  happened,  there  turns  out  to  have  been  a  con- 
tract subsisting  at  the  death  of  the  testator  for  the 
sale  of  the  property,  which  has  been  carried  out,  the 
purchase-money  arising  from  that  sale  is  subject  to 
probate  duty.  But  u^ess  there  was  some  such  con- 
tract existing  at  the  date  of  the  testator's  death  there 
was  no  conversion  at  that  time,  and  if  there  was  no  con- 
tract in  ezistenoe  at  the  testator's  death  resulting  in  a 
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oonversion,  a  tniat  for  conversion  or  an  option  to 
purchase  contained  in  the  will  itself  would  not  make 
probate  duty  incident  to  the  proceeds  of  what  was,  in 
that  view,  real  estate  at  the  time  of  the  testator's 
death. 

Now,  as  to  what  the  effect  of  the  contract  oon- 
tained  in  the  articles  was  I  have  expressed  my 
opinion.  I  think  it  is  dear  that  there  was  a  contract 
pending  at  the  testator's  death.  If  it  had  been 
carried  out  and  the  parties  had  exercised  their  rights 
under  it,  there  would  have  been  a  conversion,  but  when 
the  six  months  expired  after  the  testator's  death, 
without  the  notice  being  given,  it  was  impossible  for 
the  sons  then  to  say  that  they  had  any  rights  whatever  in 
this  property  under  a  contract  contained  in  the 
articles.  Any  right  wluch  they  had  when  they 
actually  agreed  to  purchase,  could  only  have  been 
under  the  will,  and  the  extension  in  the  will  of  the 
period,  during  which  the  option  might  be  exercised, 
was,  no  doubt,  a  benefioicd  disposition  in  favour  of 
the  members  of  the  firm.  If  the  value  of  the 
property  had  increased  beyond  the  price  fixed  to  be 
paid  for  it,  the  increased  value  would  have  been  a 
benefit  given  to  the  members  of  the  firm,  which  they 
could  have  taken  if  they  liked.  But  that  would  have 
been  a  l^acy  under  the  will,  and  could  not  affect 
the  question  as  to  what  property  there  was  at  the 
testator's  death,  upon  which  probate  duty  was 
actually  payable.  I  have  abstained  from  expressing 
any  opinion  whatever  upon  whether  the  sons  did 
take  under  the  option  contained  in  the  will,  or  by 
virtue  of  an  independent  contract  with  the  trustees, 
because  I  have  not  before  me  the  persons  interested 
in  that  question,  nevertheless,  as  regards  the 
crown,  the  result  is  the  same.  Probate  duty  is  not 
payable,  because,  no  matter  who  took  the  property 
under  the  dispositions  contained  in  the  will,  it  was 
real  estate  at  the  time  of  the  testator's  death. 

Solicitors,  Morley,  Shirreff  dt  Co»;  Solicitor  to 
Inland  Bevemue, 


North^:-}  June  22.  25.  1895. 

Pbgob  v.  Neath  and  District  Tramways  Co.  (a.) 

Tramway  company — Tramways  Ad,  1870  (33  <fc  34 
Vict,  c,  78),  $8.  28,  56 — Enforcing  penalties  against 
tramways  company — Distress— Summary  Jurisdiction 
Act,  1879,  s,  43 — Debentures — Receiver  and  manager. 

There  is  nothing  against  public  policy  in  allowing 
penalties  imposed  for  the  protection  and  the  safety  of  the 
public  to  be  enforced  by  distress  and  sale  of  the  goods  and 
chattels  of  a  tramway  company. 

Summons  for  leave  to  distrain. 

The  Neath  District  Tramways  Co.  was  formed  in 
1873  by  a  provisional  order  made  under  the  Tram- 
ways Act  of  1870,  and  confirmed  in  the  usual  way  by 
Act  of  Parliament. 

Clause  8  of  the  provisional  order  provided  that  *'  the 
promoters  shall  at  all  times  maintam  and  keep  in  good 
condition  and  repair  the  rails  of  which  any  of  the 
tramways  should  for  the  time  being  consist,  and  if  the 
promoters  at  any  time  fail  to  comply  with  this  pro- 
vision or  with  any  of  the  requirements  of  the  Tram- 
ways Act,  1870,  they  shall  be  subject  to  a  penalty  not 
exceeding  £5  for  every  day  on  which  such  act  of 
omission  continues,  and  such  penalty  may  be  re- 
covered as  by  clause  56  of  the  said  Act,  is  pro- 
vided." 

Section  28  of  the  Tramway  Act,  1870,  provides  that 

fa.)  Beported  hj  B.  Silleh,  Esq.,  Barrister-at-Law, 


"  the  promoters  shall,  at  their  own  expense,  at  all 
times  maintain  and  keep  in  good  condition  and  repair 
with  such  materials  and  in  such  manner  as  the  road 
authority  shall  direct,  and  to  their  satisfcbction,  so 
much  of  any  road  whereon  any  tramway  belonging  to 
them  is  laid  as  his  between  the  rails  of  the  tramways, 
&c." 

Section  56  of  the  same  Act  provides  that  "  .  .  . 
all  penalties  .  .  .  may  be  recovered  and  enforced 
as  follows:— In  England  before  the  justices  of  the 
peace,  in  manner  dirooted  by  the  Act  11  &  12  Vict.  o. 
43,  and  any  Act  amending  the  same." 

On  the  8th  of  February,  1895,  the  Neath  Petty 
Sessional  Divisional  Court  at  the  instance  of  the 
Glamorgan  County  Council  as  the  road  authority 
imposed  on  the  company  penalties  to  the  amount  of 
£435  for  not  keeping  in  good  condition  and  repair 
^e  rails  of  their  tramways,  and  the  payment  of  the 
penalties  was  to  be  enforced  by  distress  and  sale  as 
provided  by  the  Tramways  Act,  1870. 

In  1875  the  company  had  issued  debentures  by 
which  they  charged  **  the  imdertaking,  lands,  houses, 
stables,  plant,  property,  and  effects,  both  present  and 
future,  of  the  company." 

The  debenture-holders  commenced  an  action  in 
September,  1894,  to  realize  their  security,  and  on  the 
3rd  of  October  the  vacation  judge  made  an  order 
appointing  a  receiver  and  manager  of  the  under- 
tanng  and  business  of  the  company. 

This  order  was  not  appealed  from,  and  in  January, 
1895,  the  usual  judgment  in  a  debenture-holders' 
action  was  pronounced. 

This  was  an  application  for  the  leave  of  the  court 
that,  notwitiistanding  that  the  receiver  was  in 
possession,  the  coun^  council  might  enforce  the 
penalties  by  distress.  By  consent  me  summons  was 
treated  as  if  it  had  asked  for  a  declaration  of  the 
rights  of  the  council  under  the  distress — ^viz., 
whether  the  council  were  entitled  to  proceed  to 
sale. 

Vernon  Smith,  Q,C.,  and  J,  G,  Wood,  for  the 
county  council,  argued  that  Marshall  v.  South 
Staffordshire  Tramways  Co,,  43  W.  B.  469,  [1895] 
2  Ch.  368,  showed  that  the  court  would  not  now 
appoint  a  receiver  and  manager,  and  that,  as 
the  county  council  were  not  parties  to  the  appli- 
cation appointing  the  receiver  and  manager,  mey 
could  not  be  prejudiced  by  it,  and  that  an  applica- 
tion to  the  court  was  only  necessary  because  its 
officer  was  in  possession.  Gardner  v.  London,  Chat- 
ham,  and  Dover  Railway  Co.,  15  W.  B.  325,  Li.  B. 
2  Ch.  App.  201,  has  no  application  here,  and  does  not 
prevent  these  penalties  b^g  recovered  as  provided. 
The  penalties  exist  in  order  that  the  publio  may 
be  protected  by  the  tramway  being  kept  in  good 
repaur. 

Ashton  Cross,  for  the  debenture-holders  and  the 
company. — There  are,  no  doubt,  cases  where  a  distress 
could  issue  and  a  sale  take  place  without  interfering 
with  the  undertaking,  but  tnat  is  not  so  in  this  case, 
for  there  is  no  surplus  stock  or  anything  of  that  kind 
which  could  be  sold.  Any  sale  must  make  it  im- 
possible for  the  company  to  carry  on  business,  and  so 
the  public  wiQ  be  inconvenienced.  These  debentures 
were  only  a  fioating  security  till  the  appointment  of 
a  receiver,  but  on  that  happening  the  debenture- 
holders  became  entitled  to  the  undertaking  :  Legg  v. 
Mathieson,  2  Giff.  71,  8  W.  B.  Ch.  Dig.  67. 

North,  J.,  after  stating  the  facts  and  that  there 
could  be  no  distress  levied  without  the  leave  of  the 
court,  because  of  the  appointment  of  the  receiver  and 
manager,  continued: — ^The  result,  therefore,  is  that 
the  application  now  is  made  by  the  county  ooanoil 
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for  leave,  notwithstanding  the  appointment  of  a 
Teoeiver,  to  exercise  their  rights  of  distraining.  The 
debenture-holders  object^  and  it  is  necessary  to  see 
what  their  position  really  is.  Now  in  Gardner  v. 
LcndoHj  Chatham^  and  Dover  Railway  Co,  Lord  Cairns 
said — [the  learned  judffe  read  from  p.  21 1  of  the  report 
(L.  K.  2  Ch.  App.),  and  oontinned  :J — ^Let  me  remark 
that  what  was  charged  there  was  the  undertaking ;  bat 
in  my  opinion  the  words  in  the  presentdebentures  really 
mean  the  same  thing.  The  operative  words  begin  by 
charging  *'  the  undertaking.''  Then  certain  details 
whidi  are  included  in  it  are  mentioned,  bat  that,  in 
my  opinion,  does  not  alter  the  effect  of  its  being  a 
geueral  charge  on  the  imdertaking.  Gardner^ $  case, 
u  is  well  known,  related  to  a  railway  company,  and 
the  oourts  have  to  some  extent  regarded  a  tramway 
company  as  in  a  different  position.  There  is  a  power 
confined  in  the  Tramways  Act  to  sell  a  tramway 
with  the  consent  of  the  Board  of  Trade,  while  there  is 
no  inch  power  in  the  case  of  a  railway.  The  order 
sppointing  a  receiver  and  manager  made  by  the 
TAcation  jud^  in  this  case  merely  followed  other 
orders  made  oy  other  judges  to  a  similar  effect  in 
similar  cases.  There  has  l^en  no  appeal  from  that 
order,  but  the  question  whether  there  is  jurisdiction 
to  make  such  an  order  has  in  the  meantime  been 
drcided  with  respect  to  a  tramway  company  by  the 
Court  of  Appeal  in  Marshall  v.  South  Staffordshire 
Tramways  Uo.  There  it  was  decided  that  the  rule 
laid  down  as  to  a  railway  company  in  Gardner's  case 
applies  to  a  tramway  company,  overruling  certain 
decisions  to  the  contrary  effect.  The  principle  of 
Gardner's  case  applies  to  all  tramways  governed  by 
the  Tramways  Act,  1870,  whether  the  promoters  are 
local  authorities,  or  private  individuals,  or  companies 
formed  under  the  Companies  Acts,  1862,  or  com- 
panies created  by  special  Act  of  Parliament. 

It  is  dear,  therefore,  that  according  to  that 
decision,  in  ite  case  of  such  a  tramway  company 
as  the  present,  a  receiver  and  manager  such  as  was 
appointed  in  this  case  ought  not  to  have  been 
appointed,  a  special  receiver  of  tolls  might  have  been 
appointed,  but  that  is  a  different  matter  altoge^er. 
The  order  made  in  this  action  by  the  vacation  judge 
has  not  been  the  subject  of  appeal,  and  therefore  it  is 
binding  upon  the  parties  to  it;  but  the  county 
council  are  not  parties  to  the  action,  not  represented 
in  it,  and  they  are  not  bound  by  t^t  decision.  It  is 
open  to  them  to  say  that,  notwithstanding  that  the 
receiver  and  manager  has  been  appointed  in  very 
large  terms,  they  are  not  affected  by  it.  Of  course 
they  are  affected  to  the  limited  extent  that,  there 
being  an  officer  of  the  court  in  possession,  they  can- 
not touch  the  property  which  he  holds  without  the 
leave  of  the  court.  But  they  get  over  that  difficulty 
by  coming  here  for  leave  to  distrain.  It  is  a  case, 
therefore,  in  which  the  debenture-holders  have  not, 
in  my  opinion,  as  against  the  county  council  any 
right  by  reason  of  there  having  been  a  receiver  and 
manager  appointed  in  this  action.  It  foUows,  there- 
fore, that  I  must  give  the  county  council  leave  to 
exerdae  their  power  of  distress,  notwithstandhig  the 
appointment  of  the  receiver. 

But,  then,  counsel  on  both  sides  asked  me  to  decide 
what  the  rights  would  be  under  the  power  to  dis- 
train, and  Mr.  Gross  pointed  out  that,  if  in  point  of 
fact,  there  is  a  power  to  distrain  and  sell  what  is  dis- 
trained, the  very  difficulty  will  arise  that  the  public 
convenience  arising  from  the  existence  of  a  tramway 
will  be  impaired  and  interfered  with.  He  says  that 
if  part  of  the  rolling  stock  is  seized  and  sold  the  use 
of  the  tramway  for  public  purposes  will,  in  Lindley, 
L.J.*s,  words,  be  defeated,  or  at  all  events  seriouslv 
affected ;  and,  so  far  as  the  public  are  concerned, 
they  will  be  equally  affected  by  a  sale,  whether  the 


sale  is  made  by  the  debenture-holders  or  by  anybody 
else.  But  to  that  observation  I  think  two  remarks 
apply.  In  the  first  place  the  cases  I  have  referred  to 
are  cases  dealing  with  the  power  of  debenture-holders. 
The  Glamorgan  County  CNsuncil  do  not  stand  in  the 
position  of  debenture-holders  or  anything  like  it 
Their  powers,  are  express  statutory  i>owers,  given  to 
them  by  the  Tramways  Act,  1870,  and  the  provisional 
order  relating  to  their  own  tramway,  confirmed  by 
Parliament  in  1873.  It  is  not  a  question,  therefore, 
of  the  company  handing  over  its  property  to  its 
creditors.  It  is  a  case  of  a  body  whom^  the  Legisla- 
ture recognizes  as  having  a  right  to  distrain,  and  in 
my  opinion  I  cannot  interfere  with  that  right.  There 
is  thu  further  to  be  said;  the  ar^^ument  that  the 
property  comprised  in  the  undertaking  of  the  tram- 
way must  not,  in  the  interests  of  the  public,  be  inter- 
fered with,  really  has  not  any  application.  The  pro- 
visional order  provides  that  the  promoters  shall,  at  all 
times,  maintain  and  keep  in  good  condition  and  re- 
pair the  rails  of  which  any  of  the  tramways  shall  for 
the  time  being  consist.  This  power  of  distress  is  ex- 
pressly conferred  for  the  purpose  of  compelling  the 
promoters,  as  far  as  they  can  be  compelled,  to  main- 
tain and  keep  in  good  condition  and  repair  the  lines 
of  the  tramway.  If  that  is  neglected,  the  public  con- 
venience will  be  sacrificed,  because  if  the  rails  are  not 
safe  they  cannot  possibly  be  used  by  the  public.    This 

Sower,  which  is  given  here,  is  reiEdly  a  power  not 
oing  something  that  will  interfere  with  public  con- 
venience, but  a  power  tci^on  to  secure  pubuc  conveni- 
ence in  the  best  way. 

It  is  a  case,  therefore,  in  which  the  exercise  of  the 
power  will  not  defeat  any  such  purpose  of  giving 
rights  to  the  x)ubl]C  as  Lord  Cairns  referred  to  in 
Gardner's  case. 

In  my  opinion,  therefore,  the  Glamorgan  Coimty 
Council  must  have  leave  to  distrain,  and,  in  my 
opinion,  they  are  entitled  to  exercise  the  i>ower  of 
distress  without  any  interference  by  and  notwith- 
standing the  claim  of  the  debenture-holders  of  the 
company.  I  have  not  said  anything  as  to  how  they 
can  sdl.  I  think  their  rights  in  that  respect  are  regu- 
lated by  the  statute. 

The  statute  of  1879,  it  is  suggested,  repealed  the 
earlier  statute.  The  Act  is  altered,  no  doubt,  and 
varied  to  a  considerable  extent,  but  I  do  not  find  that 
it  is  repealed.  The  43rd  section  of  the  Act  of  1879  says 
*'the  following  regulations  shall  be  enacted  with 
respect  to  warrants  of  distress  issued  by  a  court  of 
summary  jurisdiction."  Then  it  proceeds  to  lay 
down  how  they  are  to  be  executed,  and,  of  course* 
the  county  council  must  proceed  in  accordance  with 
the  Act  of  Parliament. 

Solicitors,  ffelder,  Roberts,  Son,  <fe  Walden,  for  Mor- 
gan  <fe  David,  Neath  ^  Charles  Everitt,  for  Curtis, 
Neath. 


Sig^J:)  J«ly23;Nov.6. 

Cakteb  v.  Cakteb.  (a.) 

Married  woman — Deed  of  settlement  by — Acknowledg- 
ment— Copyholds — No  surrender  made — Declaration 
of  trust — Fines  and  Recoveries  Act  (3  cfe  4  Will,  4,  c. 
74),  s,  77. 

A.,  a  married  woman,  with  the  concurrence  of  her 
husband,  by  a  deed  duly  acknowledged  made  a  declara- 

(a.)  Beported  by  Arthur  Morton,  Esq.,  Barrieter  • 
at- Law, 
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Hon  of  tntst  in  respect  of  certain  copyhold  hereditaments. 
No  surrender  was  ever  made  by  A, 

On  the  death  of  A,,  her  customary  Jieir^  B,^  was  duly 
admitted  tenant  on  the  court  rolls  in  Iier  stead. 

Held,  that  the  declaration  of  trust  was  a  disposition 
within  the  meaning  of  section  77  of  the  Fines  and  Be- 
coveries  Act^  and,  consequently,  tfiat  B.  was  bound  by  the 
tf  usts  thereof. 

This  was  an  action  for  the  execution  of  the  trusts 
of  a  post-nuptial  settlement. 

The  settlement  was  dated  the  2nd  of  January,  1878, 
and  was  made  between  James  Carter  and  Susannah 
Carter,  his  wife,  of  the  one  part  and  the  defendants, 
John  and  Edward  Bayers  (his  trustees),  of  the  other 
part,  whereby  after  recitiog,  inter  alia,  that  Susannah 
Carter  was  admitted  tenant  on  the  court  roll  of  the 
Manor  of  West  Tarring  in  the  county  of  Sussex  in 
respect  of  certain  copyhold  hereditaments,  the  said 
James  Carter  covenanted  with  the  trustees  to  concur 
with  the  said  Susannah  Carter  in  surrendering  to  the 
lord  of  the  manor  the  said  copyholds  to  the  use  of  the 
trustees,  their  heirs  and  assigns,  to  the  intent  that  the 
trustees  should,  when  admitted,  hold  the  same  upon 
the  trusts  tiiereinaf ter  declared  concerning  tiiem.  And 
it  was  also  agreed  that  in  the  meantime  and  until 
the  said  premises  should  be  surrendered,  the  said 
Susannah  Carter  and  her  heirs  should  stand  seised  of 
liie  said  premises  upon  the  aforesaid  trusts.  The 
deed  reserved  to  t&e  said  Susannah  Carter,  an 
absolute  power  of  appointment,  and  until  and  in 
default  of  such  appointment,  the  trustees  were  to  hold 
the  said  premises  upon  trust  to  pay  the  annual  income 
thereof  to  the  said  Susannah  Carter  during  her  life 
for  her  separate  use,  and  after  her  death  to  pay  the 
same  to  the  said  James  Carter  if  he  survived  her,  and 
after  the  decease  of  the  survivor  to  sell  the  said  pre- 
mises and  to  divide  the  proceeds  thereof  amongst  the 
children  of  the  marriage  in  equal  shares. 

The  said  deed  ut  settlement  was  acknowledged  by 
Susannah  Carter  and  a  memorandum  thereof  duly  en- 
rolled in  the  Court  of  Common  Pleas  on  January  1, 
1878.  Susannah  Carter  died  on  November  20,  1884, 
without  having  exercised  the  power  of  appoint- 
ment aforesaid.  The  copyhold  hereditaments  settled 
by  the  indenture  of  settlement  were  never  surrendered 
to  the  trustees,  the  said  Susannah  Carter  continuing 
tenant  upon  the  court  rolls  up  to  the  date  of  her  death. 
James  Carter,  her  husband,  died  on  the  24th  of 
October,  1892.  There  were  several  daughters  but 
only  one  son  born  of  the  said  marriage  and  he  pre- 
deceased his  mother,  leaving  issue  a  son,  the  defen- 
dant, Alfi-ed  James  Carter,  who  was,  according  to  the 
custom  of  the  said  manor,  her  customary  heir,  and  he 
was  duly  admitted  as  tenant  in  respect  of  the  above- 
mentioned  copyhold  hereditaments  on  the  8th  of 
May,  1894.  There  was  no  custom  in  the  manor  which 
required  the  lord  thereof  to  take  notice  of  trusts,  nor 
was  there  a  custom  which  entitled  the  husband  of  a 
female  copyholder  to  any  estate  by  the  curtesy. 

The  question  for  the  court  was  whether  the  defen- 
dant, A.  J.  Carter,  as  the  customary  heir  of  Susannah 
Carter,  was  beneficially  entitled  to  the  said  copyhold 
hereditaments,  or  whether  he  was  only  a^trustee  there- 
of for  the  beneficiaries  undei*  the  said  aeed  of  settle- 
ment. 

Bobertson  Macdonald,  for  the  beneficiaries  other  than 
the  infant  customary  heir. — The  heir  is  bound  by 
the  trusts.  Copyholds  can  be  bound  by  a  declara- 
tion of  trust  by  a  fejne  sole ;  of  that  there  is  no  doubt : 
Steele  v.  Waller,  28  Beav.  460,  9  W.  E.  Ch.  Dig. 
17.  As  to  the  proviso  in  section  77  of  the 
Fines  and  Becoveries  Apt,  **  Provided  always  that 
this  Act  shall  not  extend  to  lands  held  by  copy 
of  oourt  roll,  of  or  to  which   a  married  woman, 


or  she  and  her  husband  in  her  right,  may  be 
seised  or  entitled  for  an  estate  at  law  in  any 
case  in  which  any  of  the  objects  to  be  effected 
by  this  clause  could,  before  the  passing  of  the  Act, 
have  been  effected  by  her,  in  concurrence  with  her 
husband,  by  surrender  into  the  hands  of  the  lord  of 
the  manor  of  which  the  lands  may  be  parcel," 
that  proviso  has  no  application,  because  tne  wife 
cannot,  by  surrender  into  the  hands  of  the  lord 
of  the  manor  either  before  or  after  the  Act, 
declare  herself  a  trustee  of  the  copyholds.  The 
lord  of  the  manor  is  not  bound  to  take  any  notice  of 
trusts.  With  respect  to  the  construction  of  section  77, 
it  has  been  laid  down  that  it  enables  a  married  woman 
to  pass  her  separate  real  estate  by  deed  or  will  as  a 
feme  sole :  Crofts  v.  Middleton,  4  W.  B.  439,  8  De 
Q.  M.  &  G.,  at  p.  212 ;  PHde  v.  Bubb,  20  W.  E.  220, 
L.  B.  7  Ch.  App.  64. 

W.  D,  Bawlins,  for  the  infant  defendant  —The  infant 
heir  is  not  bound  by  this  trust,  on  the  ground  that  no 
surrender  was  ever  made  by  Mrs.  Carter.  The  Fines 
and  Becoveries  Act  has  no  application  to  the  property, 
because  of  the  proviso  at  the  end  of  section  77.  The 
wife  ought  to  have  surrendered  to  the  use  of  the 
trustees,  and  then  a  deed  should  have  been  executed 
declaring  the  trusts,  whether  the  declaration  appeared 
on  the  court  rolls  or  not.  Before  the  Act  a  married 
woman  could  dispose  bv  surrender  with  the  con- 
currence of  her  husbana.  The  object  of  the  Act, 
therefore,  was  not  to  provide  for  dispositions  by  a 
married  woman,  but  rather  to  enable  her  to  dispose 
of  the  equitable  estate.  This  is  a  voluntary  settlement, 
and  therefore  the  infant  beneficiaries  are  volunteers, 
and  must  not  be  assisted  by  the  court ;  and,  more- 
over, a  decliuration  of  trust  is  not  a  disposition  for  the 
purpose  of  barring  an  estate  tail,  and  hence  it  is  not 
a  disposition  for  any  other  purpose :  Green  v.  Paterson, 
34  W.  B.  724,  32  Ch.  D.  96.  A  declaration  of  trust 
is  inoperative  without  a  surrender,  and  the  heir  is 
consequently  absolutely  entitled. 

Stffann,  for  the  trustee. 


Macdonald  replied. 


Cur,  adv,  vuU, 


Stirling,  J.  [after  stating  the  facts  above  set  out, 
continued: — ]  The  deed  of  settlement  was  purely 
voluntary.  An  effectual  disposition  of  property  may 
be  made  without  consideration  in  two  ways — i.e., 
either  by  doing  such  acts  as  amoimt  at  law  to  a  con- 
veyance or  assurance  of  the  property,  or  the  legal 
owner  of  the  property  may,  by  one  or  other  of  the 
valid  modes,  constitute  himself  a  trustee  thereof,  and 
may,  without  an  actual  transfer  of  the  legal  title, 
deprive  himscdf  of  the  beneficial  interest :  Bichards  v. 
Ddbridge,  22  W.  B.  684,  L.  B.  18  Eq.  11. 

Now  I  think  the  draftsman  of  this  deed  knew  the 
law,  and  intended  to  avail  himself  of  the  second  mode 
of  disposition  I  have  just  mentioned,  and  the  ques- 
tion is.  Has  he  effectively  done  so?  Mrs.  Carter 
never  divested  herself  of  the  le^al  ownership  of  the 
property,  but  she  did  by  the  deed  of  1878  declare 
herscdf  a  trustee  for  it,  and  if  she  had  been  at  that 
date  tkf&me  sole,  I  think  these  trusts  would  have  been 
binding  on  her  heir.  She  was,  however,  under 
coverture,  and  the  question  which  I  have  to  decide 
reduces  itself  to  this,  whether  a  married  woman, 
tenant  on  the  rolls  of  copyholds,  can,  by  deed 
acknowledged  under  the  Fines  and  Becoveries  Act, 
effectually  declare  herself  a  trustee  of  those  copy- 
holds. The  answer  depends  on  section  77  of  the  Act. 
It  is  thereby  enacted  that  a  married  woman  may  dis- 
pose of  land  of  any  tenure  (excej^ting  in  the  case 
where  she  is  tenant  in  tail,  which  is  dsewhere  pro- 
vided for),  provided  that  the  disposition  be  by  deed. 
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ooscarred  in  by  her  husband  and  acknowledged  by 
the  wife  in  the  manner  therein  stated.  (There  is  a 
profiao  to  the  section,  which  I  will  consider  later.) 
\^th  all  these  requirements  the  deed  of  1878  com- 
plies. The  first  question  which  arises  on  the  enact- 
ment is  whether  a  declaration  of  trust  is  a  disposition. 
The  words  *' dispose"  and  *' disposition**  in  the 
Fines  and  Becoveries  Act  are  not  technical  words, 
bat  ordinary  English  words  of  wide  meaning. 
Where  not  limited  by  the  context,  those  words  are 
sufficient  to  extend  to  all  acts  by  which  a  new 
interest  (legal  or  equitable)  in  the  property  is 
effectually  created.  A  declaration  of  trust  on  the 
part  of  a  feme  solsy  whereby  she  effectually  parts 
with  the  entire  equitable  interest  in  property  of  which 
she  remains  legal  owner,  certainly  appears  to  me  to 
be  a  disposition  in  equity  of  that  property.  This 
appears  to  have  been  the  opinion  of  liord  Hatherley, 
lie.,  in  Pride  v.  Bubh. 

It  was  said,  however,  that  the  contrary  was 
decided  in  Oreen  v.  PaierBon,  which  is  a  deci- 
sion binding  upon  me.  That  case,  as  far  as  it  is 
material  to  the  present,  related  to  copyholds  of  which 
a  married  woman  was  tenant  in  tau,  and  tenancies 
in  tail  toe  expressly  excluded  from  the  operation  of 
section  77  of  the  Fines  and  Becoveries  Act,  and 
depend  on  the  prior  sections  15  and  40.  It  is  qiute 
true  that  section  15,  by  which  a  tenant  in  tail  was 
empowered  to  dispose  of  the  lands  entailed,  uses  the 
word  **  dispose,'*  which  is  used  again  in  section  77  ; 
hot  section  40  limits  the  mode  of  disposition  by 
enacting  that  every  disposition  of  lands  under  the 
Act  by  a  tenant  in  tail  thereof  should  be  effected  by 
some  one  of  the  assurances  (not  being  a  will)  by 
which  such  tenant  in  tail  could  have  made  the  dis- 
p|08ition  if  his  estate  were  an  estate  at  law  in  fee 
simple  absolute,  and  no  disposition  by  a  tenant  in 
tail  vesting  only  by  contract  should  be  of  any  force 
at  law  or  in  equity  under  the  Act.  The  effect  of  that 
is  that  the  mode  of  disposition  to  bar  an  estate  tail  is 
Hmited  to  such  an  instrument  inter  vivos  as  would 
be  effectual  to  pass  a  legal  estate  in  fee  simple.  A 
mere  declaration  of  trust,  of  course,  could  not  pass 
a  legal  estate,  and  consequently  I  entirely  agree,  if  I 
may  be  allowed  to  say  so,  in  the  decision  of  the 
Court  of  Appeal  in  €hrten  v.  Patersorit  that  a  mere 
dedaration  of  trust  would  not  bar  an  estate  tail. 
The  language  of  Fry,  L.J.,  might,  no  doubt,  admit 
of  a  wider  meaning,  and  that  is  what  is  relied  upon. 
He  says:  '*In  the  first  place,  the  statute  requires 
that  the  instrument  to  bar  the  estate  tail  shall  bo  a 
disposition,  uid  I  find  in  this  case  nothing  Hke  a 
di^)Ositiou.  It  is  a  mere  declaration  of  trust  by  the 
lady.*'  Those  words,  taken  literally,  would  seem  to 
indicate  an  opinion  that  a  mere  declaration  of  trust 
wu  not  a  sufficient  disposition  inithin  the  Fines  and 
Beooveries  Act,  but  I  think  that  they  ought  to  be 
read  as  applying  only  to  the  point  then  actually 
calling  for  decision,  and  not  as  intended  to  affect  the 
oonstruction  of  section  77,  which  was  not  then  under 
oondderation  by  the  court,  and  all  the  more  so  as 
I  do  not  observe  that  Pride  v.  Bubb  was  cited  to 
the  court  in  the  argument.  In  section  77  I  find 
nothing  which  requires  the  disposition  to  be  made 
by  nch  an  assurance  as  is  required  by  section  40. 

It  is  next  contended  on  behalf  of  the  heir 
tliat  the  transaction  falls  within  the  concluding 
proviso  of  section  77,  which  is  this:  ** Provided 
always  that  this  Act  shall  not  extend  to  lands 
held  by  copy  of  court  roll  of  or  to  which  a 
inarried  woman,  or  she  and  her  husband  in  her 
tight,  may  be  seised  or  entitled  for  an  estate  at 
Uw  in  any  case  in  which  any  of  tbe  objects  to  be 
effected  by  this  clause  could,  before  the  passing  of  the 
J^t  have  been  effipcted  by  her  in  oonourrence  with 


her  husband  by  surrender  into  the  hands  of  the  lord 
of  the  manor  of  which  the  lands  may  be  parcel." 
In  my  opinion,  the  object  intended  to  be  effected  by 
the  deed  of  1878  was  that  Mrs.  Carter  should  declare 
herself  a  trustee  of  the  legal  estate  in  the  copyholds 
then  vested  in  her,  or,  in  other  words,  to  effect  a 
disposition  of  the  equitable  interest  without  disturb- 
ing tiie  legal  title.  I  fail  to  see  how  this  object 
could  be  effected  by  a  surrender  of  that  estate  into 
the  hands  of  the  lord  of  the  manor,  for  the  effect  of 
such  a  surrender  would  be  to  alter  the  legal  title, 
and,  therefore,  the  present  case  does  not  seem  to  me 
to  come  within  the  proviso. 

In  my  opinion,  therefore,  the  heir  is  bound  by  the 
trusts,  and  judgment  must  be  eiven  in  favour  of  the 
plaintiffs.  I  declare  that  the  heir  is  bound  by  the 
trusts  of  the  deed,  and  that  he  is  a  trustee  of 
the  legal  estate  vested  in  him  for  the  purposes  of 
the  deed,  and  I  direct  a  proper  assurance  to  be 
executed,  with  liberty  to  apply  in  chambers  for  a 
vesting  order. 

Solicitors,  H,  Soivton,  for ./.  C.  BucJcwell,  Brighton; 
Henshall  Fereday ;  H,  E.  Griffith,  for  G.  P.  Bolmes, 
Worthing. 


Chan.  Div. 
Stirling,  J. 


Oct.  30 


Tn  re  Darling. 
Fabquhar  v.  Darling,  (a.) 


Charitf/—Will- Gift  to  **  service  of  God." 
A  gift  by  will  for  the  **  service  of  God  "  is  a  good 
charitable  bequest. 

Adjourned  summons. 

Elizabeth  Caroline  Darling  made  her  w£Q,  dated 
the  13th  of  May,  1871,  in  the  following  terms: — 
**  I,  Elizabeth  Caroline  Darling,  desire  that  at  my 
death  all  of  which  I  may  die  possessed  with  the 
exception  of  the  few  legacies  and  gifts  I  may  here- 
after make,  shall  go  to  the  poor  and  the  service  of 
God."  The  testatrix  then,  after  directing  a  sale  of 
her  effects  and  appointing  executors  of  her  will, 
specified  certain  charitable,  &c.,  institutions  in- 
tended to  be  benefited  by  her  bequest. 

By  a  codicU  to  her  will,  dated  the  13th  of  May, 
1891,  the  testatrix  directed  an  annuity  to  be  purchased 
for  the  benefit  of  her  coachman  and  bequeathed  a 
legacy  to  her  cousin. 

The  testatrix  died  on  the  10th  of  February,  1895, 
and  her  will  and  codicil  were  proved  on  the  9th  of 
March,  1895. 

This  was  a  summons  by  the  executors  asking  what 
were  the  several  charitable  institutions  meant  and 
intended  by  the  testatrix  in  the  bequests  given  by  her 
will  to  several  charitable  instituUoos  nominatim,  and 
for  an  order  that  the  executors  might  be  at  liberty 
to  distribute  the  ultimate  residue  of  the  testatrix's 
personal  estate  in  certain  proportions  among  certain 
named  charitable  institutions.  The  question  arose 
whether  the  bequest  to  the  poor  and  the  service  of 
Gk>d  was  a  good  charitable  gift. 

Phipson  Beale,  Q.C,  and  Dundas  Gardiner ,  in  sup- 
port of  the  summons. 

Graham  Hastings,  O-C,  and  Onslow,  for  the  next 
of  kin. — This  is  not  a  good  charitable  gift :  Budget  v. 
Hulford,  W.  N.,  [1873]  175 ;  Touonsend  v.  Caras,  3 
Hare,  257. 

Ingle  Joyce,  for  the  Attorney-General. — This  is  a 


(d.)  Heported  by  Arthur  Morton,  Esq.,  Barrister- 
at-Law. 
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good  charitable  purpose :  Tudor's  Charitable  Trusts, 
p.  10 ;  Fowerscourt  v.  Poweracourtt  1  Moll.  616 ;  In  re 
SuUoriy  Stone  v.  AUomey-Qeneral,  28  Ch.  D.  464,  33 
W.  R.  Dig.  243.  In  the  latter  part  of  the  will  there 
is  a  good  gift  to  charities  even  if  you  strike  out  the 
earlier  part.  The  fact  that  legacies  are  given  is 
sufficient  to  pass  the  whole  residue. 

Dibdin,  for  one  of  the  charities  named  in  the  will. 

Stirling,  J. — In  this  case  the  testatrix  commences 
her  will  as  follows: — [His  lordship  read  the  clause 
set  out  above,  and  continued: — ]  The  question  is 
whether  that  is  or  is  not  a  good  charitable  gift. 
When  it  is  said  that  it  is  not  good,  the  meaning  is 
that  it  includes  under  it  objects  which  are  not 
recognized  by  the  laws  of  charity.  There  can  be  no 
question  that  a  gift  for  the  benefit  of  the  poor  is 
good,  but  it  is  said  that  one  for  the  **  service  of  God  " 
is  not.  It  is  said  that  the  **  service  of  God  "  includes 
much  that  is  not  religious,  and  in  a  sense  that  is  true. 
There  is  an  ancient  document  where  the  congregation 
is  desired  to  pray  for  the  welfare  of  those  who  serve 
God  in  Church  and  State.  A  distinction  is  drawn, 
therefore,  between  Church  and  State,  but  equally  the 
persons  prayed  for  are  to  serve  God.  Hence  in  a 
certain  sense  acts  which  are  not  religious  are  said  to 
be  in  the  service  of  God.  But  I  have  to  construe  this 
according  to  the  plain  and  ordinary  meaning  of 
words  used  by  English  testators,  so  that  when  the 
service  of  GKxl  is  referred  to,  it  must  be  taken  to 
mean  service  in  a  religious  sense,  similar  to  such 
services  as  are  referred  to  in  the  document  I 
have  mentioned  when  service  in  the  Church  is 
spoken  of.  Therefore,  I  come  to  the  conclusion,  even 
if  the  point  were  unaffected  by  authority,  that  a  gift 
to  the  poor  or  for  a  religious  purpose  is  good.  But 
the  point  is  not  without  authority.  The  same  or  a 
similar  question  came  before  Manners,  L.C.,  in 
Ireland  in  a  case  of  Powerscourt  v.  Poweracourt, 
There  there  was  a  devise  to  lay  out,  at  their  discretion, 
£2,000  per  annum  until  the  testator's  son  came  of 
age,  **  in  the  service  of  My  Lord  and  Master,  and,  I 
trust.  Redeemer."  This  was  held  a  good  charitable 
devise.  The  judgment  of  the  Lord  Chancellor  is 
this  :  After  referring  to  certain  Statutes  of  Elizabeth, 
he  says :  **  These  cases  prove  that  pious  uses  are  a 
branch  of  charity,  and  as  such  are  recognized  and 
and  carried  into  effect  in  this  court.  ...  I  am 
of  opinion  that  a  bequest  to  pious  uses  sufficiently 
designate  a  n)ecific  obiect,  and  that  this  cannot  be 
distinguished  from  a  bequest  to  pious  uses."  It  has 
not  been  disputed  before  me  that  a  bequest  for  reli- 
gions purposes  is  a  good  charitable  bequest,  and,  on 
the  authority  of  the  case  to  which  I  have  referred,  I 
hold  that  the  whole  estate  is  well  given  to  charity. 

Solicitors,  H.  W.  Lyall;  BeU,  Steward,  May  & 
Snow  ;  Solicitors  to  the  Treasury ;  Bridges  &  Co, 


Chan.  Biv. 
Kekewich, 


iv.      ) 
,J.    1 


Aug.  7,  1895. 


WiLUAMs  V,  Qitebrada  Railway,  &c.,  Co. 
(Limited),  (a.) 

Practice  —  Discovery  —  Privileged  communicaiions  — 
Production  — Fraud— Inspection  hy  judge — R,  S,  C, 
ord,  31,  r.  19a,  sub-rule  2. 

Communications  betireen  a  solicitor  and  his  client  as 
to  the  subfect-maMer  of  an  alleged  fraud  arc  not  privi- 

(a.)  Reported  by  F.  T.  Duka,  Esq.,  Barrister-at- 
Law. 


leged  from  production  in  an  action  where  fraud  is 
charged. 

Summons. 

This  was  a  debenture-holder's  action  for  enforcing 
their  securities. 

By  the  statement  of  claim  it  was  alleged  that  the 
company  entered  into  an  agreement  shortly  before 
the  commencement  of  the  action  with  its  agents, 
Messrs.  Matheson  &  Co.,  the  sole  consignees  for  the 
sale  of  the  company's  ores,  by  which,  without  dis- 
closing the  existing  charges,  the  company  purported 
to  charge  all  its  property  with  a  large  sum  alleged  to 
be  due  from  it  to  their  agents,  Matheson  &  Co. ;  that 
the  company  was  at  t^e  time  insolvent  and  its  stop- 
page imminent,  and  that  the  charge  was  only  given 
to  defeat  and  delay  the  holders  of  the  debentures. 

Matheson  &  Co.  were  defendants  with  the  company, 
and  it  was  asked  that  the  agreement  might  be  set 
aside. 

The  company  shortly  after  went  into  liquidation, 
and  the  liquidators  filea  an  affidavit  of  documents  in 
this  action  claiming  privilege  for  portion  of  the 
minute  and  agenda  books  as  containing  copies  of  or 
extracts  from  counsels'  opinions  and  solicitors  advice 
on  matters  on  which  the  company  required  and 
obtained  advice. 

The  plaintiff  now  applied  for  production. 

A.  R,  Kirby,  for  plaintiff. — The  statement  of  daim 
charges  the  defendant  company  with  fraud,  and  so 
privilege  cannot  be  claimed :  R,  v.  Cox,  33  W.  R.  396, 
14  Q.  B.  D.  153. 

Rowden,  for  defendant  company. — AU  communica- 
tions between  a  party  and  his  solicitor  e^re  privileged : 
Minet  v.  Morgan,  21  W.  R.  467,  L.  R.  8  Ch.  App. 
361.  B.v.  Cox  and  R,  v.  Orton  cited  in  R,  v.  Cox  were 
both  criminal  cases :  Follett  v.  Jefferyes,  1  Sim.  N.  S. 
S;  In  re  PosUethwaite,  PosUethwaite  v.  Rickmer,  35 
W.  R.  563,  35  Ch.  D.  722.]  His  lordship  suggested 
that  he  should  see  the  documents,  to  which  both 
parties  consented.] 

Keeewich,  J.,  said. — It  is  essential  to  the  proper 
administration  of  justice  that  the  privilege  of  protec- 
tion from  production  to  an  opponent  of  those  cooi- 
munications  which  pass  between  a  litigant  or  an 
expectant  one  and  his  solicitor  should  be  upheld.  It  is 
said  that  this  case,  being  one  of  fraud,  is  taken 
out  of  the  ordinary  rule,  and  that  no  protection  can  be 
claimed  on  the  ground  of  privilege.  What  are  the 
facts  ?  The  plamtiff  and  others  are  holders  of  deben- 
tures and  demnture  stock  of  the  defendant  company — 
a  first  charge — which,  it  is  said,  is  obstructed  by 
another  charge  given  b^  the  defendant  company  in 
favour  of  their  agents  with  the  intention  of  defeating 
and  delaying  their  security.  It  is  also  said  the  com- 
pany was  insolvent  and  the  charge  was  given  to  pre- 
vent for  a  time  tiie  inevitable  stoppage.  It  is  diffioolt 
to  say  that  that  is  not  a  charge  of  ^ud.  The  liquidators 
m^e  an  affidavit  of  documents  claiming  protection 
for  the  copies  or  extracts  from  the  opinions  of  coun- 
sel and  advice  of  the  sompany's  solicitors  with  refer- 
ence to  this  charge  contained  in  the  minute  books. 
Are  tiiey  entitled  to  it  ?  In  jR.  v.  Cox  it  was  held 
that  where  there  is  a  charge  of  fraud  the  protection 
of  confidential  communications  between  a  client  and 
his  solicitor  on  the  ground  of  privilege  is  not  allowed. 
But  it  is  said  that  was  a  criminal  case,  and  that  in 
civil  cases  something  more  is  necessary ;  but  R,  ▼.  Cox 
is  based  on  general  principles  and  does  not  draw  any 
distinction  between  crime  and  civil  fraud,  and  is 
applicable  to  both  civil  and  criminal  cases. 

Ord.  31,  r.  19a,  sub-rule  2,  provides  that :  <*  Where 
on  an  application  for  an  order  for  inspection  privilese 
is  daimed  for  any  document  it  shall  be  lawful  for  the 
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Books  v.  Dawson. 
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ooort  or  a  judge  to  inspect  the  dooument  for  the  pur- 
pose of  deoidmg  as  to  the  validity  of  the  claim  of 
pririlege."  My  difficulty  here  was  whether  I  could 
maaton  seeing  tibe  documents  in  question,  because 
the  rule  says  lor  the  purpose  of  deciding  as  to  the 
▼sHdity  of  the  claim  of  privilege,  and  I  had  already 
made  up  my  mind  that  the  daim  of  privilege  was 
mTilid.  I  inshed  to  see  them  because  I  wished  to 
itop  if  I  could  the  production  of  useless  documents. 
Goonsel  assented  to  my  seeing  them,  and  I  have  come 
to  the  conclusion  that  the  plaintiff's  counsel  must 
hftTe  the  opportunity  of  seeing  them.  They  are  cer- 
tainly relevant,  but  whether  they  support  the  plain- 
tifTs  charge  of  fraud  I  do  not  say. 

Order  for  production.     Defendants  to  pay  costs  in 
•ay  event. 

Solicitors,  Aahurat,   Morris,   Crisp,   &   Co,;   Henry 
Kimher  &  Co, 


^  ^^-  I  Oct.  29. 

Bomer,  J.  j 

BooEB  V,  Dawson,  (a.) 

Scholarship  —  Education  —  Atoard  —  Passing  best 
examinaiion  —  Number  of  marks  —  Discretion  of 
examiuer. 

When  a  scholarship  under  a  trust  is  to  he  awarded  to 
such  candidate  as  shall  have  passed  the  best  examination 
in  subjects  to  be  determined  by  an  examiner,  such  scholar- 
ihip  may  be  re/used  to  the  candidate  who  has  obtained 
iht  highest  number  of  marks  t/,  in  the  opinion  of  the 
emminer,  he  has  not  passed  a  satisfactory  examination. 

This  was  an  action  brought  by  the  plaintiff  as  an 
infant,  suing  by  his  father  as  next  friend,  for  a 
declaration  against  the  trustees  of  an  indenture  dated 
the  31st  of  October,  1854,  establishing  a  scholarship 
known  as  "  the  Bousfield  Scholarship,"  at  Mill  Hill 
Nonconformist  Grammar  School,  Hendon,  Middlesex, 
for  a  declaration  that  he,  the  plaintiff,  was  entitled 
to  be  put  in  possession  of  a  scholarship  which  the 
defendMits  refused  to  award  to  him. 

The  facts  of  ^e  case  were  as  follows. 

Under  the  indenture  above  mentioned  it  was 
dedared  that  the  trustees  of  the  scholarship  in 
question  should  stand  possessed  of  the  sum  of  £1,000, 
and  of  the  investments  for  the  time  being  represent- 
ing Uie  same,  as  a  scholarship  at  the  Protestant  Dis- 
•enters'  school  at  Hendon  aforesaid  to  be  held  at  one 
of  the  two  colleges  therein  named,  one  of  which  was 
Univeraity  College,  London,  and  tenable  for  three 
yean.  It  was  provided  in  the  deed  that  after  the 
avoidance  of  the  scholarship  by  the  founder's  grand- 
sons, who  were  therein  named  as  scholars  without 
examination  (which  avoidance  had  long  since 
oocoired),  and  every  subsequent  avoidance  thereof, 
except  such  avoidances  as  were  mentioned  in  rule  8 
of  the  said  indenture,  that  the  scholarship  should  be 
awarded  to  tlie  pupil  leaving  school  and  going  to 
such  colleges  as  aforesaid  who  should  pass  the  best 
examination  in  subjects  to  be  determined  upon  from 
time  to  time  bv  the  examiners,  and  who  should  have 
been  at  WJl  Hill  School  for  the  time  and  age  therein 
prescribed. 

Condition  8  provided  that  in  the  event  of  the 
avoidance  of  the  scholan^p  bv  any  means  within 
three  years  from  the  date  of  the  last  avoidance  of  the 
scholarship,  if  no  half-yearlv  payment  should  have 
been  made,  the  next  hu^hest  boy  at  the  examination 
who  was  duly  qualified  should  succeed,  otherwise  it 

(a.)  Beported  by  J.  A&thur  P&iob,  Esq.,  Barrister- 
at-Law. 


should  remain  vacant  until  the  next  June  and  should 
then  be  offered  at  a  public  examination  as  aforesaid. 

At  an  examination  held  in  September,  1893,  at 
which  four  boys  competed,  the  plaintiff  obtained  the 
third  place.  The  successful  candidate,  however,  did 
not  comply  with  the  conditions,  and  the  scholarship 
in  consequence  was  not  awarded  to  him.  The  second 
candidate  subsequently  by  deed  poll  disclaimed  all 
interest  in  the  sdiolarship.  The  trustees,  however, 
did  not  award  the  scholarship,  but  in  June,  1894,  held 
a  second  examination  at  which  the  candidates  were 
tiie  plaintiff  and  another  boy,  H.  M.  Spicer. 

In  this  examination  the  plaintiff  obtained  570  and 
Spicer  496  marks.  The  examiner,  however,  reported 
t^at  neither  candidate,  in  his  opinion,  deserved  the 
scholarship,  and  that  the  plaintiff  did  not  show  suffi- 
cient Imowle^^ge  of  the  subjects  in  which  he  was 
examined  to  justify  an  awfuxl  to  him.  If  awarded 
at  all  he  suggested  that  the  scholarship  should  be 
divided  between  the  two  boys,  either  equally  or  pro- 
portionately to  the  number  of  marks  obtained  by 
them. 

The  plaintiff  subsequently  entered  at  University 
College,  London. 

Eopkinson,  Q,C,,  and  Wurtzbury,  for  the  plaintiff. 
— ^The  plaintiff  is  entitled  to  the  scholarship,  as  he 
has  fulmled  all  the  conditions  required  by  the  trust 
deed.  He  obtained  the  highest  number  of  marks  in 
the  examination,  and  he  has  entered  at  University 
College,  London.  It  is  not  a  question  as  to  what  sort 
of  an  examination  he  passed.  [Roheb,  J. — Suppose 
only  one  boy  presented  himself,  would  he  be  at 
once  entitlf*d  to  the  scholarship,  without  passing  a 
satisfactory  examination  P )  We  do  not  go  so  far  as 
that ;  but  imder  the  circumstances  we  say  that  the 
plaintiff  is  entitled. 

BirrelU  Q^C,  and  Micklem,  for  the  defendants.— 
The  words  of  the  indenture  are  *'pass  the  best 
examination."  The  plaintiff  did  not  x>A8S  a  satis- 
factory examination  at  all  in  some  subjects.  This 
is  a  case  in  which  the  examiner  has  a  discretion. 

Eopkinson,  Q.C,  replied. 

In  the  course  of  the  argument  In  re  Nettle's 
Charity,  20  W.  R.  965,  L.  B.  14  Eq.  434,  was  re- 
ferred to. 

BoMES,  J. — I  am  of  opinion  that  the  plaintiff's 
action  fails,  and  on  this  ground,  that  on  the  words  of 
the  deed  no  boy  is  entitled  to  the  scholarship  who 
does  not  pass  a  satisfactory  examination  in  the  sub- 
jects to  be  determined  on  from  time  to  time  by  the 
examiner.  If  no  boy  passes  such  examination,  it  is 
clear  that  the  examiner  is  entitled  to  say  that  no  boy 
has  passed  a  satisf actorv  andproper  examination  for 
so  valuable  a  scholarship.  The  examiner  has  decided 
that  no  boy  deserved  the  scholarship,  and  that  the 
plaintiff  is  not  entitled  to  it.  The  trustees  have 
taken  a  proper  course  in  refusing  to  award  it,  and 
the  plaintiff's  action  fails,  and  must  be  dismissed, 
with  costs. 

Solicitors,  Bookt  &  Sons  ,  Pennington  d:  Sons, 
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Dhax  v.  Ffooss. 


High  Coubt. 


Nov.  11. 


Q.  B.  Div.        ^ 

(Lord  EuBsell  of  Killowen,  C.J.,  I 

and  Ghrantham  and  Yaughan  ( 

Williams,  JJ.)  ) 

Dbax  v.  Ffooks.  (a.) 

Election  law  —  Registration  —  Parochial  register  — 
Ownership  qualification — Right  of  women  to  he  etec- 
iors— Local  Oovemment  Act,  1894  (56  <fe  57  Vict.  c. 
73),  ss.  2  (1),  3  (2),  43,  44  (1),  44  (6)  (b). 

Notwithstanding  section  3  (2)  and  section  43  of  the 
Local  Oovemment  Act,  1894,  a  ivoman,  whether  married 
or  unmarried^  is  not  entitled  to  he  a  parochial  elector  or 
to  he  on  the  register  of  parochial  electors  in  respect  of  the 
ownership  of  property. 

Case  stated  by  the  revising  barrister  for  the  northern 
division  of  the  county  of  Dorset. 

The  appellant,  who  was  a  married  woman,  claimed 
to  be  placed  on  the  parochial  electors'  list  of  Mil- 
borne  St.  Andrew  in  respect  of  the  ownership  of 
Eroperty  in  that  parish,  ^e  appellant  was  owner  in 
er  own  right  of  the  freehold  farm  in  respect  of 
which  she  claimed,  her  husband  not  being  interested 
in  it,  nor  on  the  register  in  respect  of  it.  She  was 
living  more  than  three  miles  from  the  parish  of 
Milbome  St.  Andrew.  The  property  was  of  sufficient 
value  to  sustain  the  claim. 

The  revising  barrister  disallowed  the  daim  and 
expunged  the  name  of  the  appellant,  holding  that  a 
woman,  whether  married  or  not,  was  not  by  law 
entitled  to  claim  a  parochial  vote  in  respect  of  the 
** ownership"  of  property,  that  being  a  qualifica- 
tion which  would  confer  a  parliamentary  vote ;  and 
that,  by  virtue  of  section  43  of  the  Local  Govern- 
ment Act,  1894,  a  married  woman  could  only  daim 
to  be  placed  on  the  parochial  electors*  list  in  respect 
of  an  occupation  qualification  such  as  would  entitle 
her,  if  unmarried,  to  be  on  Division  3  of  tiie  occu- 
piers' list  of  voters  for  the  parish. 

He  referred  to  Chorlton  v.  Kessler,  L.  E.  4  C.  P. 
397,  17  W.  E.  C.  L.  Dig.  49 ;  and  Chorlton  v.  Lings, 
17  W.  E.  284,  L.  E.  4  C.  P.  374. 

Section  2  (1)  of  the  Local  Government  Act,  1894, 
provides  that  "  the  parish  meeting  for  a  rural  parish 
shall  consist  of  the  following  persons,  in  this  Act 
referred  to  as  parochial  electors,  and  no  others— 
namely,  the  persons  registered  in  such  portion  either 
of  the  local  government  register  of  electors  or  of 
the  parliamentary  renter  of  electors  as  relates  to 
the  parish  "  ;  and  section  44  (1)  further  provides  that 
**the  local  government  register  of  electors  and  the 
parliamenta^  register  of  electors,  so  far  as  they 
relate  to  a  parish,  shall,  together,  form  the  register  of 
the  parochial  electors  of  the  puish." 

Section  3  (1)  of  the  same  Act  provides  that  *'  the 
parish  council  for  a  rural  parish  shall  be  elected  from 
among  the  parochial  electors  of  that  parish  or  persons 
who  have  during  the  whole  of  the  twelve  months 
preceding  the  election  resided  in  the  parish,  or  within 
three  miles  thereof  "  ;  and  sub-section  (2)  of  section 
3  dedares  that  "no  person  shall  be  <&squalified  by 
sex  or  marriage  from  being  elected  or  being  a 
member  of  a  parish  council." 

Section  23  (2)  provides  that  **  a  person  shall  not  be 
qualified  to  be  elected  or  to  be  a  councillor  unless  he 
is  a  parochial  dector  of  some  parish  within  the  dis- 
trict, ot  has,  during  the  whole  of  the  twelve  montiis 
preceding  the  dection,  resided  in  the  district,  and  no 
person  shall  be  disqualified  by  sex  or  marriage  for 
being  dected  or  being  a  councillor  "  ;  and  section  20 


(a.)  Eeported  by  C.  G.   Wtlbraham,  Esq.,  Bar- 
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(2)  contains  similar  provisions  with  regard  to  guar- 
dians. 

Section  43  is  as  follows: — ''For  the  purposes  of 
this  Act  a  woman  diall  not  be  disqualified  oy  mar- 
riage for  being  on  any  local  government  register  of 
electors,  or  for  being  an  elector  of  any  local  author- 
ity, provided  that  a  husband  and  wife  shall  not  both 
be  qualified  in  respect  of  the  same  property." 

Alexander  Macmorran,  for  the  appellant. — ^Li  order 
to  give  effect  to  section  3  (2)  the  appellant's  name 
ought  to  be  placed  on  the  parochial  register,  for  by  sec- 
tion 3  (1),  in  order  to  become  a  parish  councillor,  she 
must  either  be  on  that  register  or  live  within  three 
miles  of  the  parish.  She  does  not  live  within  three  miles 
of  the  parish,  so  she  must  have  a  right  to  be  on  the 
parochial  regbter.  To  hold  otherwise  would  be  to 
disqualify  her  on  account  of  her  sex.  The  same 
reasoning  applies  when  you  consider  the  effect  of 
sections  20  (2]  and  23  (2).  Section  43  expressly 
enacts  that  a  woman  is  not  to  be  disqualified  by  mar- 
riage for  being  on  the  register.  Section  44  (9)  gives 
her  the  right  to  have  her  name  placed  on  the  paro- 
chial list,  notwithstanding  it  does  not  appear  on  the 
local  government  or  parliamentary  registers.  The 
revising  barrister  was  wrong  in  expunging  the  appel- 
lant's name.  He  ouffht  to  have  placed  a  mark 
against  it  signifying  that  she  was  entitled  to  vote 
only  as  a  parochial  elector  in  accordance  with  section 
44  (6)  (6),  which  enacts  that  "  where  the  revising 
barrister  in  any  list  of  voters  for  a  parish  would,  in 
pursuance  of  section  four  of  the  Eegistration  Act, 
1885,  erase  the  name  of  any  person  otherwise  than 
by  reason  of  that  name  appearing  more  than  once  in 
the  lists  for  the  same  parish,  the  revising  barrister 
shall,  instead  of  erasing  the  name,  place  against  the 
name  ....  if  he  is  entitled  to  vote  only  as  a 
parochial  elector,  a  mark  signifying  that  he  is  enti- 
tled to  be  registered  as  a  parochial  elector,  and  the 
name  so  marked  shall  not  be  printed  in  the  parlia- 
mentary register  of  electors,  but  shall  be  printed 
.     .    .    in  a  separate  list  of  parochial  dectors." 

No  oounsd  appeared  on  behalf  of  the  respondent. 

Lord  EussBLL  of  Killowen,  C.J. — It  is  to  be 
regretted  that  we  have  not  had  the  assistance  of 
counsel  on  both  sides.  In  my  judgment  the  revising 
barrister  was  right.  The  question  is  whether  a 
married  woman  can,  in  respect  of  the  ownership  of 
property,  be  properly  placed  on  the  register  as  » 
parochial  elector,  she  not  residing  within  three 
miles  of  the  parish  in  respect  of  which  she  daims. 
The  question  turns  on  the  construction  of  various 
sections  of  the  Local  Government  Act,  1894, 
and  I  will  state  my  reading  of  those  sections. 
The  effect  of  section  2  (1)  is  that  the  parochial 
electors  are  to  be  made  up  of  two  classes  —  (1) 
the  persons  on  the  local  government  register  or 
burgesses,  and  ^2)  those  on  the  parliamentary  register. 
By  section  44  (1)  the  local  government  register  and 
parliamentary  register  are  to  constitute  the  parochial 
register.  To  get  on  the  local  government  register 
occupation  and  payment  of  rates  are  necessary. 
These  qualifications  the  appellant  has  not  g^t.  Then, 
can  she  be  on  the  parliamentary  register  P  No.  She 
is  ineligible  for  the  parliamentary  register  on  account 
of  her  sex.  Whether  or  not  she  can  be  retained  on 
the  list  of  voters  with  a  mark  against  her  name,  she 
cannot,  at  all  events,  be  placed  there  for  any  effective 
purpose  in  connection  with  the  parliamentary  re- 
gister. Section  3  (2)  contains  a  general  provision 
that  no  person  is  to  be  exduded  from  becoming  a 
councillor  by  reason  of  sex  or  marriage;  and  by 
section  43  for  the  purposes  of  the  Act  no  person  is  to 
be  disqualified  by  marriage.    The  observation  to  be 
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made  vith  regard  to  both  these  sections  is,  that  they 
do  not  prof  ess  to  give  a  qualification.  Therefore  it 
seems  to  me  that,  for  the  porpose  of  this  question, 
tb«  effSBCt  of  them  is  that  it  she  has  the  necessary 
qoslification  for  being  on  the  local  government 
regiittir  or  the  parliamentary  register,  then  the  fact 
of  her  being  a  married  woman  shall  not  take  that 
qualification  away. 

Counsel  referred  also  to  section  44  (6)  (6).  That  sec- 
tion was  provided  for  a  class  of  cases  in  which,  under 
an  antecedent  state  of  the  law,  certain  names  appear- 
ing on  the  list  of  voters  would  have  been  erased  by 
the  revising  barrister.  The  names,  instead  of  being 
erased,  are  now  to  be  differently  dealt  with.  But 
the  section  does  not  apply  to  married  women  at  all, 
because,  under  the  antecedent  state  of  the  lav 
refenvd  to,  their  names  could  not  appear  on  the 
register  at  all. 

0RA5THAM,  J. — I  am  of  the  same  opinion.  The  sec- 
tions of  the  Act  of  1894  are  somewhat  conflicting,  and  I 
bad  some  doubt  on  this  question  until  I  recognized 
the  distinction  between  section  3(2)  and  section  43. 
Tlie  former  says  that  neither  sex  nor  marriage  shall 
disqualify,  while  the  latter  is  confined  to  removing 
the  disqualification  of  m«brriage.  But,  as  neither 
married  nor  unmarried  women  can  get  on  the  parlia- 
luentaiy  register,  the  sections  do  not  touch  women 
vith  an  ownership  qunlification  only. 

Vaughax  Williams,  J.— The  appellant  is  not  dis- 
qaalified  because  of  her  sex,  but  because  she  has  not 
got  the  statutory  qualification.  She  has  neither  the 
local  i^vemment  qualification  nor  the  parliamentary 
qoaHfication.  It  may  be  that  it  is  because  of  her 
Bex  that  she  has  not  the  parliamentary  franchise ; 
still,  she  is  without  it,  and  it  is  the  absence  of  that 
franchise,  and  not  her  sex,  that  is  the  disqualification. 

Afptal  di&missed;  leave  to  appeal  granted. 

Solicitor  for  the  appellant,  H.  W.  Parker,  Bland- 
ford. 


July  23,  1895. 


IN  BANKEUPTOY, 

a  B.  I)iv.  \ 

(Yaoghan  Williams,  J.) ) 

In  re  Smith  and  HABToas. 

Ex  parte  Official  Rboeivkii  v.  Lbverson.  (a.) 

Bankruptcy — Landlord    and    tenant — Distress  — **  Bent 

accrued  due  prior  to  date  of  order  of  adjudication — 

Bankruptcy  Act,  1883  (46  A  47  Vict.  c.  52),  «.  42  (1). 

A  landlord  lei  premises  at  £200  a  year,  hut  agreed  to 
take  £100  a  year  for  the  first  two  years,  and  £250  a 
ytar  for  the  succeeding  two  years  of  the  term.  The 
tewiids  became  bankrupt  before  the  first  tuxt  years  had 
expired,  and  the  landlord  distrained  for  rent  at  the  rate 
of  £200  a  year. 

Hdd,  that  he  was  entitled  to  distrain  for  rent  at  that 
rate,  for  the  agreement  had  not  altered  the  rent,  but  only 
the  mode  of  paying  it,  and  was  not  such  that  the  tenant 
could  daim  to  enforce  it  if  he  were  in  default  in  the 
payments  thereunder. 

Motion  by  the  official  receiver  for  an  order  that 
the  respondent  should  pav  over  to  him  £78  10s., 
forming  part  of  a  sum  of  £103  lOs.,  the  proceeds  of 
a  distress  levied  by  the  respondent,  upon  the  premises 
oocopted  by  the  bankrupts,  after  the  date  of  the 
receiving  order. 

In  the  monl^  of  October,  1890,  the  respon- 
dent,   Mr.     Leverson,     let    the    premises   to    one 


(a.)  Beported  by  P. 
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Flatau,     for     twenty-one    years,    at    the   rent   of 
£150  per    annum  for  the  first  two  years  of  such 
term,    and    £200   per   annimi    for   the   remainder. 
In    1893,     when    the   rent   payable   was  £200  per 
annum,    Flatau    assigned   the    lease   to    Smith    & 
Hartogs,  the  bankrupts.    They  were  im willing  to  pay 
rent  at  the  rate  of  £200  per  annum  to  begin  with,  so 
Mr.  Leverson  agreed  to  allow  them  to  pay  £100  per 
annum  for  the  first  two  years  of  their  occupation — 
viz.,  from  the  29th  of  September,  1893,  to  the  29th  of 
September,  1895 — and  £250  per  annum  for  the  next  two 
years,    and    after   that   £200  per   annum   for   the 
remainder  of  the  term  assigned  to  them  by  Flatau. 
Smith  &  Hartogs  having  gone  into  occupation  on  the 
29th  of  September,  1893,  pail  one  instalment  of  £25 
on  account  of  rent  on  the  31st  of  January,  1894,  a 
a  second  instalment  of  £25  on  the  30th  of  A.pril,  but 
defaulted  in  payment  at  the  Midsummer  quarter,  and 
Mr.  Leverson  distrained  upon  their  preoiises  for  £25 
in  August. 

Upon  the  29th  of  September  a  receiving  order  was 
made  against  Smith  &  Hartogs,  whereupon  Mr. 
Leverson  distrained  upon  the  premises  for  £100, 
proportion  of  rent  due  at  the  rate  of  £200  per  an- 
num. 

Muir  Mackenzie,  for  the  official  receiver. — ^The  rent 
was  only  at  the  rate  of  £100  per  annum,  and  all  that 
^as  due  at  the  date  of  the  receiving  order  was  £25 
in  respect  of  the  quarter  from  the  24th  of  June  to 
the  29th  of  September.  The  agreement  by  the 
landlord  to  accept  £100  per  annum  has  altered  the 
rent.  He  cited  Fitzgerald  v.  Portarlington,  1  Jones 
431.  [Vauqhan  Williams,  J. — ^The  rent  was  not 
altered  at  all,  merely  the  manner  of  paying  it.  In 
the  case  of  Fitzgerald  v.  Portarlington,  the  tenant  was 
ready  and  willing  to  pay  his  rent  at  the  reduced  rate, 
in  this  case  he  was  not,  and  the  landlord  might  have 
distrained  for  rent  at  the  rate  of  £200  per  annum, 
when  he  levied  the  distress  in  August.] 

Leverson,  for  the  respondent. — Not  only  was  the 
rent  not  altered,  but  there  was  no  consideration  for 
the  agreement  to  accept  payment  at  the  rate  of  £100 
per  annum  for  two  years,  and  it  was  therefore  nudum 
pactum. 

Muir  Mackenzie,  replied. 

Vaughan  Williams,  J. — In  my  opinion  the 
agreement  in  this  case  was  merely  an  agreement  by 
the  landlord  not  to  enforce  his  remedies  for  the 
recovery  of  rent  in  the  event  of  the  instalments 
agreed  upon  being  duly  paid.  It  being  admitted  that 
the  terms  of  the  ag^reement  were  not  carried  out  by 
the  tenant,  it  appears  to  me  that  the  rent  originally 
reserved  became  payable.  Putting  the  case  in  the 
most  favourable  way  for  the  official  receiver,  it  can 
only  be  said  that  if  the  tenant  paid  the  rent  by 
certain  instalments,  the  landlord  could  not  enforce  his 
rights  to  the  higher  rent.  It  seems  to  me  that  the 
agreement  is  not  one  which  the  tenant  could  insist 
upon  if  he  were  in  default.  I  am  not  sure  that  the 
contention  is  not  right  that  there  was  no  considera- 
tion for  the  agreement,  but  that  it  was  a  mere 
voluntary  statement  by  the  landlord  that  he  would 
acoept  the  rent  in  this  way.  But  even  if  there  was 
consideration,  the  agreement  was  not  such  that  the 
tenant  could  daim  to  enforce  it  if  he  were  in  default 
in  the  payments  c^greed  upon. 

Application  dismissed. 

Solicitors  for  the  official  receiver,  Adams  &  Adams. 

Solicitors  for  the  respondent,    Campbell^  Beeves,  & 
Hooper. 
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June  17,  18, 19,  20,  21 ; 
Aug.  6,  1895. 


From  Chan.  Div.      "\ 

(Lindley,  Lopes,  and  J 

Iligby,L.JJ.)        j 

In  re  The  London  and  General  Bank,  (a.) 

Company — Winding  up— Auditor — Duties  of — Mis- 
feasance— Companies  {Winding-up)  Act,  1890  (53  <fc 
54  Vict.  c.  63),  s,  10— Companies  Act,  1879  (42  &  43 
Vict,  c.  76),  s,  7,  sub-sections  1,  5,  6. 

It  is  no  part  of  an  auditor's  duty  to  give  advice,  either 
to  directors  or  shareholders,  as  to  what  they  ought  to  do, 
and  he  is  not  concerned  as  to  whether  the  business  of  the 
company  is  prudently  or  imprudently  carried  on,  or  as 
to  whether  dividends  are  properly  or  improperly  declared, 
provided  he  discharges  his  own  duty  to  the  shareholders. 

The  duty  of  an  auditor  is  to  ascertain  and  state  the 
true  financial  position  of  the  company  at  the  time  of  the 
audit,  and,  in  examining  the  books  of  the  company  for 
thai  purpose,  to  take  reasonable  care  to  ascertain  that 
they  show  the  company's  true  position, 

A  person  whose  duty  it  is  to  convey  information  to 
others  does  not  discharge  that  duty  by  simply  giving 
them  so  much  information  as  is  calculated  to  induce 
them,  or  some  of  them,  to  ask  for  more,  and  an  auditor 
who  gives  shareholders  means  of  information,  instead  of 
information,  does  so  at  his  peril.  The  words  **  the  value 
of  the  assets  as  shoum  in  the  balance-sheet  are  dependent 
on  realization,"  though  unusual  in  an  auditor's  report, 
are  unimportant,  the  auditor's  duty  being  to  convey  in 
direct  and  express  terms  any  information  which  he  may 
think  proper  to  be  communicated. 

Appeal  from  an  order  of  Yaughan  Williams,  J., 
made,  under  section  10  of  the  Companies  (Winding- 
up)  Act,  1890,  on  the  20th  of  December,  1894,  where- 
by he  found  W.  Theobald,  the  appellant,  liable  as  one 
of  the  auditors  of  the  London  and  Cfeneral  Bank 
^Limited)  to  make  good  to  the  assets  of  the  company, 
jointly  with  other  persons  and  severally,  two  sums  of 
£5,946  128.  and  £8,486  lis.,  being  respectively  the 
amounts  declared  and  paid  by  the  bank  for  the  years 
1890  and  1891,  with  interest  on  those  sums. 

The  auditor's  certificate,  in  respect  of  the  balance- 
sheet  for  1891,  was  as  follows  :  **  We  have  examined 
the  above  balance-sheet  and  compared  it  with  the 
books  of  the  company,  and  we  certify  that  it  is  a  cor- 
rect summary  of  the  accounts  therein  recorded.  The 
value  of  the  assets  as  shown  in  the  balance-sheet  is 
dependent  on  realization." 

By  section  7  of  the  Companies  Act,  1879,  it  is 
enacted  as  follows : 

**  (1)  Once  at  the  least  in  every  year  the  accounts 
of  every  banking  company  registered  after  the  passing 
of  this  Act  as  a  limited  company  shall  be  examined 
by  an  auditor  or  auditors,  who  shall  b^"  elected 
annually  by  the  company  in  general  meeting." 

'*  (5)  Every  auditor  shall  have  a  list  delivered  to 
him  of  all  books  kept  by  the  company,  and  shall  at 
all  reasonable  times  have  access  to  the  books  and 
accounts  of  the  company ;  and  any  auditor  may,  in 
relation  to  such  books  and  accounts,  examine  the 
directors  or  any  other  officer  of  the  company.    .    .    ." 

**  (6)  The  auditor  or  auditors  shall  make  a  report 
to  the  members  on  the  accounts  examined  by  him  or 
them,  and  on  every  balance-sheet  laid  before  the 
company  in  general  meeting  during  his  or  their 
tenure  of  office ;  and  in  every  such  report  shall  state 
whether,  in  his  or  their  opinion,  the  balance-sheet 
ret  erred  to  in  the  report  is  a  full  and  fair  balance- 
Co.)  Eeported  by  Aenold  Glovee,  Esq.,  Barrister- 
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sheet  properly  drawn  up,  so  as  to  exhibit  a  true  and 
correct  view  of  the  state  of  the  company's  affairs,  as 
shovm  by  the  books  of  the  company;  and  such 
report  shall  be  read  before  the  company  in  general 
meeting." 

Article  106  of  the  articles  of  association  was  as 
follows :  "  At  every  ordinary  meeting  the  directors 
shall  lay  before  the  meeting  a  balance-sheet  showing 
the  finandal  state  of  the  company  for  the  previous 
financial  year,  duly  audited,  and  every  such  balanoe- 
sheet  shaU  be  accompanied  by  a  report  of  the  directors 
as  to  the  state  and  condition  of  the  company,  and  as 
to  the  amount  which  they  recommend  to  be  paid  out 
of  the  profits  by  way  of  dividend  or  bonus  to  the 
shareholders,  after  allowing  for  any  interim  dividend 
which  the  directors  may  have  declared  and  any  sum 
which  they  may  have  set  aside  under  article  116 
hereof." 

Article  107  provided  that  "the  accounts  of  the 
company  shall  be  from  time  to  time  examined  and 
the  correctness  of  the  statements  shall  be  from,  time 
to  time  ascertained,  by  two  or  more  auditors,  in 
accordance  with  these  presents." 

Article  114  was  as  follows :  ''  The  auditors  shall  be 
supplied  with  copies  of  the  statement  of  accounts 
intended  to  be  laid  before  the  meetinK»  and  it  shall 
be  their  duty  to  examine  the  same  with  the  accounts 
and  vouchers  relating  thereto." 

The  circumstances  under  which  the  auditor's  reports 
were  made  and  the  arguments  of  counsel  appear  from 
the  judgments  of  the  court. 

CoJ^en,  Q,C,,  Cozens- Hardy,  Q,C,,  and  Whinney, 
for  the  appellants,  referred  to  The  Bemina,  35  W.  R. 
314.  12  P.  D.  58;  Leeds  Estate  Building  and  Invest- 
ment Co.  V.  Shepherd,  36  W.  B.  322,  36  Ch.  D.  787. 

Finlay,  Q,G.,  E,  8,  Ford,  and  Muir  Mackenzie,  for 
the  respondent,  the  official  receiver. 

Cohen,  Q.C,  in  reply,  referred  to  Cavendish 
Bentinck  v.  Fenn,  36  W.  E.  641,  12  App.  Cas.  652, 

Cur,  adv,  vult, 

Lindley,  L.J. — This  is  an  appeal  by  Mr.  Theo- 
bald, one  of  the  auditors  of  the  above  bank,  which  is 
being  wound  up,  agtdnst  an  order  made  by  Vaughan 
Willmms,  J.,  under  section  10  of  the  Companies 
(Winding-up)  Act,  1890.  By  this  order  Mr.  Theobald 
and  the  directors  of  the  bank  are  declared  jointly  and 
severally  liable  to  pay  to  the  official  receiver,  as  liqui- 
dator of  the  company,  two  sums  of  £5,946  128.  and 
£8,486  lis.,  being  respectively  the  amounts  of  divi- 
dends declared  and  paid  by  the  bank  for  the  years 
1890  and  1891,  with  interest  on  those  sums.  The 
grounds  on  which  this  order  was  made  on  Mr.  Theo- 
bald are,  that  these  dividends  were  paid  out  of  capi- 
tal, and  that  such  payment  was  made  pursuant  to 
resolutions  of  the  shareholders  based  upon  recommen- 
dations of  the  directors  of  the  bank,  and  upon 
balance-sheets  prepared  and  certified  by  Mr. 
Theobald,  and  which  did  not  truly  represent  the 
financial  position  of  the  company.  Mr.  Theobald's 
appeal  was  supported  by  arguments  to  this  effect : — 
(1)  That  Mr.  Theobald  was  not  an  "officer"  of  the 
company  within  the  meaning  of  section  10  of  the  Act 
of  1890 ;  (2)  that  the  balance-sheets  and  certificates 
ffiven  by  Mr.  Theobald  were  in  accordance  with  the 
books  of  the  bank,  and  that  his  duty  as  auditor  was 
confined  to  framing  balance-sheets,  which  showed  the 
position  of  the  bamc  as  disclosed  by  its  books ;  (3) 
that  the  dividends  in  question  were  not  really  paid 
out  of  capital,  and  that,  however  improvident  and 
reckless  it  may  have  been  to  pay  them,  Mr.  Theobald, 
as  auditor,  is  not  legally  responsible  for  that  pay- 
ment; (4)  that,  even  if  Mr.  Theobald,  as  auditor, 
failed  adequately  to  disohaige  hifl  duty,  and  even  if 
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the  dhridends  were  paid  out  of  capital,  his  failure  to 
dischaige  his  duty  was  the  remote,  and  not  the  proxi- 
mate, cause  of  the  wrongfn]  payment  of  the  divi- 
dflods,  and  that  he  consequently  is  not  legally  liable 
to  make  good  the  amount  so  paid ;  (5)  tiiat  at  any 
itte  the  order  is  wronff  in  dedimng  him  jointly  and 
BererBlly  liable  with  uie  directors  to  repay  the  divi- 
dends in  question. 

The  first  of  these  contentions  was  argued  and 
decided  last  April  (43  W.  B.  481,  1895,  2  Ch.  166), 
tnd  this  court  tnen  held  that  an  auditor  of  a  banking 
company,  goyemed  by  the  Oompanies  Act,  1879,  and 
bjsadi  articles  as  regulated  the  present  company, 
was  an  "  officer  "  of  the  company  within  the  meaning 
of  lection  10  of  the  Winding-up  Act  of  1890,  and  was 
liaUetohaTe  ^^oceedings  taken  against  him  under 
tiiat  section.  This  point  having  been  then  decided 
was,  of  course,  not  again  raised,  and  nothing  furtJier 
need  be  said  about  it. 

It  remains,  however,  to  consider  what  the  duties 
of  an  auditor  are  as  resi>ects  banking  companies 
governed  by  the  Companies  Act,  1879,  and  by 
sodi  articles  as  regulated  this  particular  com- 
pany. It  will  be  convenient  to  do  this  before 
flTamiTTing  the  facts  relied  upon  by  the  liquidator  as 
rendering  Mr.  Theobald  liable  to  make  good  the 
dividends  which  he  has  been  ordered  to  pay.  The 
duties  of  the  auditors  in  this  case  were  governed  by 
lectaon  7  of  the  Oompanies  Act,  1879.  [His  lordship 
refened  to  sub-sections  1,  2,  5,  6  ft  7  of  that  section, 
and  to  articles  106,  107  &  114  of  the  Articles  of 
Association,  and  continued : — "]  These  are  the  enact- 
ments and  relations  which  bear  directly  on  the  duties 
of  the  auditors,  and  although  clauses  107  ft  114  are 
in  terms  more  explicit  than  section  7  of  the  statute 
as  regards  the  duty  of  the  auditors  to  examine  and 
isoertain  the  correctness  of  the  statements  laid  before 
them,  and  of  the  accounts  laid  before  the  share- 
holdeTS,  yet  it  is  tolerably  plain  from  the  lang^uage  of 
section  7,  dause  5,  that  the  articles  add  littie,  if  any- 
thfadg,  to  the  duty  imposed  on  the  auditors  by  the 
statute  alone.  In  connection  with  these  articles,  and 
in  order  to  save  repetition,  it  should  be  stated  that  by 
the  articles  of  this  oank  it  is  the  duty  of  the  directors, 
and  not  of  the  auditors,  to  recommend  to  the  share- 
hddeis  the  amounts  to  be  appropriated  for  dividends 
(dause  98),  and  it  is  the  duty  of  the  directors  to  have 
proper  accounts  kept,  so  as  to  show  the  true  state  and 
condition  of  the  company  fdause  103),  Lastiy,  it  is 
for  the  shareholders,  but  omy  on  the  recommendation 
of  the  directors,  to  declare  a  dividend  (clause  115). 
It  is  impossible  to  read  section  7  of  the  Companies 
Act,  1879,  without  being  struck  with  the  importance 
of  the  enactment  that  the  auditors  are  to  be  appointed 
by  the  shareholders  and  are  to  report  them  directiy, 
and  not  to  or  through  the  directors.  The  object  of 
this  enactment  is  obvious.  It  evidentiy  is  to  secure 
to  the  shareholders  independent  and  rdiable  infor- 
mation respecting  the  trae  financial  position  of  the 
company  at  the  time  of  the  audit.  The  artides  of 
this  particular  company  are  even  more  explidt  on 
this  point  than  the  statute  itsdf,  and  remove  any 
posdble  ambiguity  to  which  the  language  of  the 
statute  taken  alone  may  be  open  if  very  narrowly 
criticised.  It  is  no  part  of  an  auditor's  duty  to  give 
advice,  either  to  directors  or  shareholders,  as  to  what 
tiiev  ought  to  do.  An  auditor  has  nothing  to  do 
witti  the  prudenoe  or  imprudence  of  making  loans 
with  or  without  security.  It  is  nothing  to  him 
whether  the  businees  of  a  company  is  being  conducted 
prudent^  or  imprndentiy,  profitably  or  unprofitablv. 
It  is  nothinff  to  him  whether  dividends  are  properly 
or  impK^peny  declared,  provided  he  discharges  his 
own  duty  to  the  shardiolden.  His  businees  is  to 
atoestain  and  state  the  true  financial  position  of  the 


companv  at  the  time  of  the  audit,  and  his  duty  is 
connned  to  that. 

But  then  comes  the  question :  How  is  he  to  ascer- 
tain that  position  P  The  answer  is,  by  examining  the 
books  of  the  company.  But  he  does  not  discharge 
his  duty  by  doing  this  without  inquirv  and  without 
taking  any  trouble  to  see  that  the  booxs  themsdves 
show  the  company's  true  position.  He  must  take 
reasonable  care  to  ascertain  that  they  do  so.  Unless 
he  does  this  his  audit  will  be  worse  than  an  idle 
farce.  Assuming  the  books  to  be  so  kept  as  to  show 
the  true  position  of  a  company,  the  auditor  has  to 
frame  a  balance-sheet  showing  that  position  accord- 
ing to  the  books  and  to  certify  that  the  balance-sheet 
presented  is  correct  in  that  sense.  But  his  first  duty 
IS  to  examine  the  books^  not  merdy  for  the  purpose 
of  ascertaining  what  they  do  show,  but  also  for  the 
purpose  of  satisf3ring  himself  that  they  show  the  true 
financial  position  of  the  company.  This  is  quite  in 
accordance  with  the  decision  of  Stirling,  J.,  in  Leeds 
Estate  Co.  v.  Shepherd.  An  auditor,  however,  is  not 
bound  to  do  more  than  exercise  reasonable  care  and 
skill  in  making  inquiries  and  investigations.  He  is 
not  an  insurer ;  he  does  not  guarantee  that  the  books 
do  oorrectiy  show  the  true  position  of  the  company's 
a£BEurs ;  he  does  not  even  guarantee  that  his  balance- 
sheet  is  accurate  aocordinflr  to  the  books  of  the  com- 
pany. If  he  did,  he  woiud  be  responsible  for  error 
on  his  part,  even  if  he  were  himsdt  decdved  without 
any  want  of  reasonable  care  on  his  part,  say,  by  the 
fraudulent  concealment  of  a  book  from  him.  His 
obligation  is  not  so  onerous  as  this.  Such  I  take  to 
be  l£e  duty  of  the  auditor;  he  must  be  honest — i.e., 
he  must  not  certify  what  he  does  not  believe  to  be 
true,  and  he  must  take  reasonable  care  and  skill 
before  he  believes  that  what  he  certifies  is  true.  What 
is  reasonable  care  in  any  particular  case  must  depend 
upon  the  circumstances  of  that  case.  Where  there  is 
nothing  to  exdte  suspidon  very  littie  inquiry  will  be 
reasonably  suffident,  and  in  practice,  I  believe,  bud- 
ness  men  sdect  a  few  cases  at  haphazard,  see  that 
they  are  right,  and  assume  that  others  like  them  are 
correct  also.  Where  suspidon  is  aroused  more  care 
is  obviously  necessary;  but  still  an  auditor  is  not 
bound  to  exercise  more  than  reasonable  care  and 
skill,  even  in  a  case  of  suspidon,  and  he  is  per- 
fectiy  justified  in  acting  on  the  opinion  of  an 
eacpert  where  special  knowledge  is  required. 
Mr.  Theobald's  evidence  satisfies  me  that  he 
took  the  same  view  as  mysdf  of  his  duty  in  in- 
vestigating the  company's  books  and  preparing  his 
balance-sheet.  He  did  not  content  hiinsdf  with 
making  his  balance-sheet  from  the  books,  without 
troublmg  himself  about  the  truth  of  what  they 
showed.  He  checked  the  cash,  examined  vouchers 
for  payments,  saw  that  the  bills  and  securities  entered 
in  the  books  were  hdd  by  the  bank,  took  reasonable 
care  to  ascertain  their  value,  and,  in  one  case,  obtained 
a  solidtor's  opinion  on  the  validity  of  an  equitable 
charge.  I  see  no  trace  whatever  of  any  failure  by 
him  in  the  performance  of  this  part  of  his  duty. 
It  is  satisfactory  to  find  l^t  the  legal  standard  of 
duty  is  not  too  high  for  business  purposes,  and  is 
recognized  as  correct  by  business  men.  The  balance- 
sheet  and  certificate  of  Februaiy,  1892 — i.e.„  for  the 
year  1891 — ^was  accompanied  by  a  report  to  the 
directors  of  the  bank.  Taking  the  balance-sheet,  the 
certificate,  and  report  together,  Mr.  Theobald  stated 
to  the  directors  the  true  finandal  podtion  of  the 
bank,  and,  if  this  report  had  been  laid  before  the 
shareholders,  Mr.  Theobald  would  have  completdy 
disdiarged  his  duty  to  them.  Unfortunately,  how- 
ever, tlus  repOTt  was  not  laid  before  the  shareholders, 
and  it  becomes  necessary  to  condder  the  legal  conse- 
quences to  Mr,  Theobald  of  this  dronmstanoe. 
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A  person  whose  duty  it  is  to  convey  inf ormatioii  to 
others  does  not  discharge  that  duty  oy  simply  giving 
them  so  much  information  as  is  calculated  to  induce 
them,  or  some  of  them,  to  ask  for  more.     Informa- 
tion and  means   of   information  are  by  no  means 
equivalent  terms.      8till,  there  may  be  circumstances 
under  which  information  given  in  the  shaoe  of  a 
printed  document  oirculatea  amongst  a  large  oody  of 
shareholders  would,  by  its  consequent  publicity,  be 
very  injurious  to  their  interests,  and  in  such  a  case  I 
am,  not  prepared  to  say  that  an  auditor  would  fail 
to  discharge  his  duty  if,  instead  of  publishing  his 
report  in  such  a  way  as  to  insure  pubhdty,  he  made 
a  confidential  report  to  the  shareholders,  and  invited 
their  attention  to  it,  and  told  them  where  they  could 
see  it.    The  auditor  is  to  make  a  report  to  the  share- 
holders, but  the  mode  of  doing  so  and  the  form  of  the 
report  are  not  prescribed.      If,  therefore,  Mr.  Theo- 
bald had  laid  before  the  shareholders  the  balance- 
sheet  and  profit  and  loss  account,  accompanied  by 
a  certificate  in  the  form  in  which  he  first  prepared 
it,  he   would,  perhaps,   have  done   enough   under 
the  peculiar   circumstances  of   this  case.      I  feel, 
however,  the  great   danger   of    acting   on  such  a 
principle,  and,  in  order  not  to  be  misunderstood, 
I   will    add    that    an   auditor   who    gives   share- 
holders means  of  information  instead  of  information 
respecting  a  company's  financial  position  does  so  at 
his  peril  and  runs  the  very  serious  risk  of  being  held 
judicially  to  have  failed  to  discharge  his  duty.     In 
this  case  I  have  no  hesitation  in  saying  that  Mr. 
Theobald  did  fail  to  discharge  his  duty  to  the  share- 
holders in  certifying  and  laying  before  them  the 
balance-sheet  of  February,  1892,  without  any  refer- 
ence to  the  report  which  he  laid  before  the  directors, 
and  with  no  other  warning  than  is  conveyed  by  the 
words,   **The  value  of  the  assets  as  shown  on  the 
balance-sheet  is  dependent  upon  realization."    The 
most  important  asset  on  that  balance-sheet  is  put 
down  as  *' Loans  to  customers  and  other  securities, 
£346,975,"  and  on  these  a  full  and  detailed  report  was 
made  to  the  directors,  showing  the  very  unsatisfactory 
state  of  these  loans  and  securities,  and  it  is  impossible 
to  read  the  oral  evidence,  the  report  of  Balfour  and 
Brock,  dated  the  22nd  of  December,  1891,  and  the 
report  of  the  auditor  to  the  directors  of  the  drd  of 
February,  1892,  without  coming  to  the  conclusion 
that  the  entry  of  that  large  sum  as  a  good  asset 
without  explanation  was  unjustifiable.    It  is  a  mere 
truism  to  say  that  the  value  of  loans  and  securities 
depends  on  their  realization.    We  were  told  that  a 
statement  to  that  effect  is  so  unusual  in  an  auditor's 
certificate  that  the  mere  presence  of  those  words  was 
enough  to  excite  suspicion.    But,  as  already  stated, 
the  duty  of  an  auditor  is  to  convey  information, 
not  to  arouse  inquiry,   and,    although    an    auditor 
might  infer  from  an  unusual  statement  that  some- 
thing was  seriously  wrong,  it  by  no  means  follows 
that  ordinary  people  would  have   their   suspicions 
aroused  by  a  similar  statement  if ,  as  in  this  case,  its 
language  expresses  no  more  than  any  ordinary  per- 
son would  infer  without  it.    But  Mr.  Theobald  relies 
on  the  fact  that  he  was  induced  to  omit  from  his  cer- 
tificate all  reference  to  the  report  which  he  made  to 
the  directors  because  Mr.  Balfour,  the  chainnan,  pro- 
mised to  mention  such  report  in  his  speech  to  the 
shareholders,  and  he  did  so.    But,  although  Mr.  Bal- 
four twice  alluded  to  the  report,  he  did  so  in  such  a  way 
as  to  avoid  attracting  attention  to  it.    The  second  time 
he  mentioned  it  was  after  a  dividend  had  been  de- 
clared, and  when  a  iriotion  to  reappoint  the  auditors 
was  before  the  meeting.    The  truth  is  that  not  a  word 
was  said  to  convey  to  shareholders  the  substance  of  the 
information  contained  in  the  report  or  to  induce  them 
to  ask  any  question  about  it.    The  balance-sheet  and 


profit  and  loss  account  were  true  and  correct  in  this 
sense — ^that  they  were  in  accordance  with  the  books. 
But  they  were,  nevertheless,  entirely  misleading, 
and  misrepresented  the  real  position  of  the  com- 
pany. 

Dnder  these  droumstances  I  am  compelled  to  hold 
that  Mr.  Theobald  failed  to  discharge  his  duty  to  the 
shareholders  with  respect  to  the  balance-sheet  and 
certificate  of  February,  1892.  Possibly  he  did  not 
realize  the  extent  of  his  duty  to  the  shareholders  as 
distinguished  from  the  directors,  and  he  unfortunately 
consented  to  leave  the  chairman  to  explain  the  true 
state  of  the  companyto  the  shareholders  instead  of 
doing  so  himself.  The  fact,  however,  remains,  and 
cannot  be  got  over,  that  the  balance-sheet  and  certi- 
ficate of  Fd>ruary,  1892,  did  not  show  the  true  posi- 
tion of  tiie  company  at  the  end  of  1891,  and  that  this 
was  owine  to  the  omission  by  the  auditor  to  lav  before 
the  shareholders  the  material  information  which  he 
had  obtained  in  the  course  of  his  employment  as 
auditor  of  the  company,  and  to  which  he  called  the 
attention  of  the  dimstors. 

But  then  it  is  contended  that,  even  if  this  be  so. 
there  was  after  all   no  payment  of  dividend  out  of 
capital,  and  further  that,  even  if  there  was,  still  that 
payment  was  not  the  natural  and  immediate  result  of 
Mr.  Theobald's  certificate  and  of  the  accounts  which 
he  prepared.     Whether  pavment  was  made  out  of 
capital  or  not  is  a  question  of  fact.    The  payment  was 
professedly  made  out  of  profits  made  by  the  bank,  by 
charging  its  customers  with  interest  and  commission 
on   loans   and  discount.     The  books  showed  such 
profits,  but  the  question  is.  Where  did  the  money  come 
from  with  whidi  the    dividends  were   paid?    The 
money  came  from  cash  at  the  bankers'  or  in  hand,  but 
this  cash  could  not  be  properly  treated  as  profit,  and 
the  directors  and  auditors  knew  this  perfectly  weU. 
This  part   of    the   case  has   been   most   carefully 
investigated  by  the  learned  judge  whose  dedsion 
we   are   reviewing,    and,     after   attending   closely 
to  the   observations  of  counsel   on  the  reasonings 
and   conclusions    contained   in   the  judgment    ap- 
pealed from,    I   see   no  reason  whatever  for  dis- 
senting from  them.      On  the  contrary,   I  entirely 
agree  with  the  learned  judge   in  saying  that    the 
profits  for  the  year  1891  never  really  existed,  except 
on  paper,  and  that,  to  use  his  words,   ''whatever 
may  be  the  right  line  to  draw  as  to  when  profit 
not  received  may  be  carried  to  profit  for  the  pur- 
pose of  the  annual  revenue  account,  it  is  plain  that 
there  was  no  justification  for  so  doing  in  the  present 
case."    The  real  truth  is  that  the  assets  of  the  bank 
were  put  down  in  the  balance-sheet  at  far  too  high  a 
figure,  and  this  entry,  though  not  misleading  if  ex- 
plained ^as  it  was  to  tiie  directors),  was  seriously  misp- 
leading in  the  absence  of  explanation.    Mr.  Theobald 
says  that  he  regarded  the  assets  of  the  bank  as  only 
locked  up,  but  his  report  and  the  schedule  to  it  go  far 
beyond  this.     The  value  of  the  principal  asset  de- 
pended on  the  probability  of  the  Balfour  group  of 
companies  and  some  of  the  other  lajrge  borrowers 
repaying  their  loans.      They  were  fimmcing    eaoh 
other ;  their  indebtedness  to  the  bank  had  increased 
largely  during  the  year;  the  securities  held  by  the 
bacJc  for  these  loans  were,  to  say  the  least,  to  a  great 
extent  of  very  doubtful  value;    and  yet  the  total 
amount  due  to  the  bank  in  respect  of  these  loans  is 
inserted  in  the  balance-sheet  as  a  ffood  asset,  without 
any  deduction  and  without  a  word  of  explanation  to 
the  shareholders.    We  know  now  that  those  assets 
have  realized  a  comparatively  small  sum,  and  we  were 
very  properly  warned  agaiost  the  danger  of  doing  in- 
justice by  being  wise  after  the  event.    But,  disregard- 
mg  the  result  of  realization,  and  attending  omy  to 
what  was  known  to  the  auditors  in  February,  1892^ 
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tiie  entry  in  the  balance-sheet  of  the  sum  of  £346,975 
as  a  good  asset  was  wholly  unjustifiable,  unless  ex- 
plained. We  are  now  in  a  position  to  understand  the 
tme  fneaning  of  the  passage  contained  in  the  audi- 
tors' report  to  the  diriaotors  of  the  3rd  of  February, 
1892,  and  which  runs  thus : — **  We  cannot  conclude 
without  eacpressing  our  opinion  unhesitatingly  that 
no  dividend  shoula  be  paid  this  year."  I  find  it  im- 
possible to  treat  this  as  a  statement  by  the  auditors 
that  there  are  profits  divisible  amongst  the  share- 
holders, but  that  the  auditors  cannot  recommend  a 
dividend.  I  can  only  regard  the  jpassage  as  meaning 
that  there  are  no  funds  out  of  which  a  dividend  can 
properly  be  paid,  and,  therefore,  no  dividend  ought  to 
be  paid  this  year.  A  dividend  of  seven  per  cenE  was, 
nevertheless,  recommended  by  the  directors,  and  was 
resolved  upon  by  the  shareholders  at  a  meeting  fur- 
nished with  the  balance-sheet  and  profit  and  loss 
account  certified  by  the  auditors,  and  at  which 
meeting  the  auditors  were  present,  but  silent.  Not  a 
word  was  said  to  inform  ihe  shareholders  of  the  true 
state  of  affairs.  It  is  idle  to  say  that  these  accounts 
are  so  remotely  connected  with  the  payment  of  the 
dividend  as  to  render  the  auditors  legally  irresponsible 
for  such  payment.  The  balance-sheet  and  account 
certified  by  the  auditors,  and  showing  a  profit  avail- 
able for  dividend,  were,  in  my  judgment,  not  the 
remote,  but  the  real  operating  cause  of  the  resolution 
for  the  payment  of  the  dividend  which  the  directors 
improperly  recommended.  The  auditors'  accounts 
and  o^tificate  gave  weight  to  such  recommendation, 
and  rendered  it  acceptable  to  the  meeting.  It  was 
wholly  unnecessary  for  the  Official  Beceiver  to  call  a 
shareholder  to  say  that  he  was  induced  by  the 
auditors'  certificate  to  concur  in  the  resolution  to  pay 
a  dividend.  As  to  this  part  of  the  case  rea  ipsa 
loquitur. 

A  i>oint  was  made  that  the  form  of  the  order  was 
wrong.  But  there  is  nothing  in  this.  Mr.  Theobald 
could  obviously  be  sued  alone  in  an  action  at  law  for 
breach  of  his  statutory  duty  as  auditor,  and  for 
damages  resulting  from  such  breach  of  du<^,  and  the 
measure  of  damages  would  be  the  sum  which  he  has 
been  ordered  to  pa^.  Whether  a  similar  action  at 
law  could  be  maintamed  against  him  and  the  directors 
jointiy  is  more  open  to  question.  I  am  by  no  means 
satisfied  that  it  could  not,  seeing  that  the  wrongful 
payment  of  the  dividend  was  caused  by  his  improper 
certificate  and  accounts,  and  by  the  use  made  of  them 
W  the  directors.  But,  be  this  as  it  may,  there  was  a 
clear  breach  of  trust  by  the  directors,  facilitated, 
and,  indeed,  only  rend^ed  possible,  by  the  auditor 
iH&o  failed  in  discharging  his  own  duty  to  the  share- 
holders ;  and  I  have  no  aoubt  that  in  equity  both  he 
and  they  could  be  properly  declared  jointly  and 
B&venHj  liable  for  the  misapplication  of  the  com- 
pany's money  which  constituted  that  breach  of  trust : 
see  Leeds  E$UxU  Co.  v.  Shepherd.  With  respect,  there- 
fore, to  the  sum  of  £8,486  lis.,  wrongly  paid  as 
dividend  in  1892,  in  respect  of  the  alleged  profits 
made  in  1891,  the  appeal,  in  my  opinion,  fails. 

Ia|;ree  with  Yaughan  Williams,  J.,  in  holding  that 
the  dividend  for  1890  was  in  fttct  improperly  declared 
and  paid.  But  the  evidence  that  Mr.  Theobald  was 
fpaSStj  of  anv  breach  of  duty  in  certifying  the  ac- 
counts in  February,  1891,  is  far  less  cogent  than  that 
which  presses  so  heavilv  against  him  with  reference 
to  the  accounts  of  Februaiy,  1892.  The  truth  is 
that  the  conviction  that  the  bank's  affiurs  were  every 
Tear  getthur  worse  and  worse  grew  upon  him  year 
by  year.  This  state  of  things  was  shown  bv  the 
decnase  of  its  investments  and  reserve  capital  aud 
the  increase  of  its  loans  to  customers.  But  the  loans 
to  cnstomers  and  other  securitieB  were,  speaking 
roo^y,  £100,000  less  at  the  end  of  the  year  1890 


than  at  the  end  of  1891,  and,  seeing  that  the  accounts 
prepared  by  the  auditors  did  accurately  represent  the 
position  of  the  company  as  shown  by  the  books,  and 
that  it  is  not  proved  that  Mr.  Theobald  really  knew, 
or  ought  then  to  have  known,  that  the  position  of  the 
bank  was  not  correctly  shown  by  the  books,  I  think 
Yaughan  Williams,  J.,  has  gone  too  far  in  holding 
Mr.  Theobald  liable  for  this  sum.  The  reasons  whi(£ 
induced  the  learned  judge  to  decide  that  Mr.  Theobald 
was  not  liable  for  the  dividends  paid  in  1889  and 
1890  appear  to  me  to  apply  also  to  the  dividend  paid 
in  1891  m  respect  of  the  profits  of  1890.  No  doubt 
the  change  made  by  the  auditors  in  1886  in  the  form 
of  the  certificate  tiiey  had  previously  given  is  very 
significant,  and,  unexplained,  leads  to  the  inference 
that  the  auditors  did  not  believe  that  the  books  of  the 
campany  and  the  balance-sheet  prepared  from  them 
correctly  showed  the  position  of  the  bank.  But  Mr. 
Theobald's  evidence  does,  in  my  opinion,  show  that  in 
February,  1891,  matters  were  not  known  or  believed 
to  be  so  bad  as  to  lead  him  to  the  conclusion  that 
there  were  then  no  profits  out  of  which  a  dividend 
could  properly  be  paid.  It  is  true  that  the  position 
of  the  bank  was  very  unsatisfactory  in  1890,  and  the 
auditors  knew  it  to  be  so.  This,  however,  appeared 
from  the  balance-sheet  and  accounts  which  they  laid 
before  the  shareholders.  It  is  known  now  that  the 
assets  were  put  down  at  too  high  a  figure ;  but  it  is 
not  proved  that  the  auditors  knew  it,  or  ought  to 
have  known  it.  The  Balfour  group  of  companies, 
though  dependent  on  each  other,  were  by  no  means 
in  so  totterine  a  state  as  they  were  a  year  later. 
Wilkinson's  debt  was  still  treated  by  the  directors  as 
bearing  interest  aud  as  a  good,  or  at  all  events,  not 
as  a  bfui  debt.  Benham's  debt  was  unsatisfactory, 
but  the  auditors  can  hardly  be  blamed  for  treating  it 
as  good,  having  regard  to  the  solicitor's  statement  as 
to  tiie  security  held  for  it.  This  part  of  the  case  is 
very  near  the  line,  but,  having  carefully  considered  it, 
I  do  not  think  that  the  evidence  is  sufficientiy  strong 
to  establish  a  case  of  misfeasance  on  the  part  of  Mr. 
l^eobald  in  February,  1891.  I  am  not  satisfied  that 
he  was  then  guilty  of  more  than  an  excusable  error  of 
judgment;  although,  now  that  all  the  facts  are 
kaown,  the  error  is  seen  to  have  been  very  serious  in 
its  consequences. 

As  to  the  sum  of  £5,946  12s.,  therefore,  the  appeal 
must  be  allowed.  As  regard's  costs,  Mr.  Theobald's 
appeal  has  resulted  in  reducing  the  sum  for  which  he 
has  been  hdd  liable,  but  in  other  respects,  and  as 
regards  his  main  contention,  it  has  faded.  Under 
these  drcumstanoes  he  ought  not  to  receive  or  pay 
anv  costs  of  the  appeal,  and  the  only  order  as  to  costs 
wiU  be  ihat  the  official  receiver  be  paid  his  costs  out 
of  the  assets  of  the  company. 

[The  Lord  Justice  added  that  Lopes,  L.J.,  had  read 
his  judgment  and  concurred  in  it.] 

BiGBY,  L.  J.— I  have  had  the  advantage  of  reading 
and  considering  the  judgment  just  delivered  by 
lindley,  L.J.,  and  I  might  have  confined  myself  to 
saying  I  concur  in  it,  but  as  I  have  gone  carefullv 
into  the  evidence  as  against  the  appellant,  I  think 
that  I  shall  do  well  to  maw  how  I  have  come  to  the 
conclusion  on  which  my  judgment  is  founded.  I 
shall  not  attempt  to  repeat  aU  that  is  contained  in 
Idndley,  L.J.'s  judgment.  Where  no  reference  is 
made  to  a  particular  topic  it  must  be  taken  that  I 
have  nothing  to  add,  though  I  do  not  wish  to  detract 
from  anything  said. 

The  appeal  is  against  that  part  of  the  order  of  the 
20th  of  l5ecember,  1894,  of  Yaughan  Williams,  J., 
which  finds  Mr.  Theobald  liable  as  one  of  the  auditors 
of  the  London  and  General  Bank,  Limited,  to  make 
good  to  the  assets  of  the  company,  jointiy  with  other 
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persons,  and  severally,  the  amount  with  interest  from 
the  date  of  the  order,  of  two  sums,  £6,768  6s.  9d. 
and  £9,328  17s.  4d.,  being  the  diyidends  with  interest 
thereon  down  to  the  date  of  the  order  recommended 
by  tiie  directors  and  declared  by  meetings  of  the 
company  in  the  years  1891  and  1892  for  the  years 
1890  to  1891.  I  nave  not  taken  the  same  figures  as 
lindley,  L.J.,  did,  because  there  has  been  f^ded  to 
to  dividends  the  amount  of  interest  down  to  the  date 
of  the  order.  I  think  it  will  be  the  exact  figure. 
The  order  was  made  on  a  summons  taken  out  by  the 
liquidator  of  the  company  in  the  matter  of  the  Com- 
panies Acts  and  in  the  matter  of  the  bank,  asking,  so 
fiur  as  is  material  for  the  present  appeal,  for  a 
declaration  of  the  joint  and  several  liability  of  the 
directors  and  auditors  of  the  company,  on  the  ground 
that  tiie  dividends  before  meutionea  were  not  paid 
out  of  profits  but  out  of  capital,  and  to  far  as  the 
auditors  were  concerned  on  the  ground  that  th^ 
certified  and  reported  that  the  balance-sheets  whi<m 
were  laid  before  the  company  at  the  said  meeting 
purported  to  show  profits  in  excess  of  the  sum  paid 
as  mvidends.  I  understand  the  application  to  have 
been  in  substance  an  application  against  the  auditors 
as  ofBlcers  of  the  company  under  tibe  10th  section  of 
the  Act  of  1890  to  compel  them  to  contribute  to  the 
assets  of  the  company  oy  way  of  compensation  for 
their  misfeasance  such  simis  as  the  court  may  think 
just. 

The  main  issues  seem  to  be — (1)  whether  the 
auditor  has  been  guilty  of  any  misfeasance  in  relation 
to  tiie  company;  (2)  whether  the  misfeasance  had 
occasioned  to  tiie  company  loss  for  which  compensa- 
tion ought  to  be  dinscted  to  be  made,  which  will 
involve  the  question  whether  the  dividends  were  in 
fact  paid,  not  out  of  profits,  but  out  of  capital,  and 
whether  such  payment  was  the  fault  of  the  auditor ; 
and  (3)  the  amount  of  compensation  which  ought  to 
be  made.  In  order  to  determine  the  first  question  it 
will  be  necessary  to  consider  in  some  detail  the  posi- 
tion and  duty  of  the  auditors— what  they  ought  to 
have  done  and  what  they  have  done.  [His  lordship 
referred  to  the  provisions  of  the  Companies  Act, 
1879,  and  the  articles  of  association  set  out  above, 
and  continued : — ]  The  articles  of  association  cannot 
absolve  the  auditors  from  any  obligation  imposed 
upon  them  by  the  statute,  and  it  may  be  that,  in 
this  case,  they  do  not  impose  any  Rreater  obli^tions 
as  to  the  bahuice-sheet,  tiiough  they  make  it  dear 
that  similar  obligations  extend  to  the  accounts  placed 
before  the  company,  including  the  profit  and  loss 
account,  as  well  as  the  balance-sheet.  Under  the 
statute  the  members  of  the  company  are  entitled  to 
have  the  saf e-g^uard  of  an  expression  of  an  opinion 
by  the  auditors  to  the  effect  that  the  balance-sheet  is 
a  full  and  fair  balance-sheet,  and  that  it  is  properly 
drawn  up  so  as  to  exhibit  a  true  and  correct  view  of 
the  state  of  the  company's  affairs.  The  words  "as 
shown  by  the  books  of  the  company  "  seem  to  me  to 
be  introduced  to  relieve  the  auditors  from  responsi- 
bUity  as  to  affairs  of  the  company  kept  out  of 
the  books  and  concealed  from  them,  but  not  to 
confine  their  duty  to  a  mere  statement  of  the 
correspondence  of  the  balance-sheet  with  the  entries 
in  the  books.  A  full  and  fair  balance-sheet  must 
be  such  a  balance-sheet  as  to  convey  a  truthful 
statement  as  to  the  company's  position.  It  must  not 
conceal  any  known  cause  of  weakness  in  the  financial 
position,  or  suggest  anything  which  cannot  be  sup- 
ported as  fairly  correct  from  a  business  point  of  view. 
The  provision  as  to  its  being  properly  drawn  up  so 
as  to  exhibit  a  correct  view  of  the  state  of  the  com- 
pany's affairs  is  taken  from,  though  it  does  not  go 
quite  so  far  as,  article  9  of  table  A  and  the  sohedme 
to  the  Act  of  1862.    Treated  as  an  addition  to  the 


requisition  for  a  full  and  fair  balance-sheet  it  may 
not  be  easy  to  define  the  full  extent  of  the  obligation 
which  it  imposes,  nor  is  it  necessary  to  do  so  in  this 
case;  for  it  certainly  requires  a  more  detailed  ex- 
planation of  the  affairs  of  the  company  than  is 
contained  in  any  of  the  balance-sheets  of  this  bank. 
It  will  be  important  to  see  what  information  the 
auditors  actually  acquired  as  to  the  business  of  this 
company  and  the  way  in  which  they  reported  upon 
the  successive  balance-sheets.  Mr.  llieobald  and  Mr. 
Timms  were  auditors  of  the  bank  from  its  incorpora- 
tion in  1882,  and  they  made  the  audits  for  successive 
years,  down  to  and  induding  the  audit  for  1891. 
The  reports  of  the  auditors  to  the  members  always 
took  the  form  of  a  certificate  or  memorandum  written 
on  the  balance-sheet  for  the  year.  Their  reports 
on  the  accounts  for  1882  and  1883  contained  a  state- 
ment to  the  effect  that,  in  their  opinion,  the  balance- 
sheet  exhibited  a  true  and  correct  view  of  the  position 
of  the  bank.  In  their  report  on  the  accounts  for 
1885  a  somewhat  less  emphatic  statement  to  the  same 
effect  appears ;  but  in  the  subsequent  reports  no  such 
statement  is  to  be  found.  In  a  report  to  the 
directors,  dated  February  11,  1886,  dealing  with  the 
accounts  for  1885,  Mr.  Theobald,  after  notidng  that 
the  first-dass  investments,  kept  by  bankers  for  quick 
realization  in  case  of  need,  stood  at  a  considerably 
reduced  sum,  and  that  more  than  the  whole  capit^ 
of  the  company  was  invested  in  four  accounts — 
namdy,  the  Liberator  Sodety,  the  Lands  Allotment 
Company,  the  House  and  Lands  Company,  and  the 
Building  Estates  Company — and  that  these  invest- 
ments would  not  be  easily  realized  in  critical  times, 
proceeds  to  say : — *'  You  are  doubtless  aware  that  it 
is  a  rule  with  bankers  to  have  at  hand,  in  cash  or 
eadly  realizable  securities,  an  amount  equal  to  at 
least  one-third  of  the  customers'  current  accounts. 
Considering  the  small  amount  of  uncalled  capital,  I 
think  that  in  this  case  this  proportion  is  scarcely 
suffident."  There  can  be  no  doubt  that,  even  at  that 
time,  Mr.  Theobald  was  aware  that  the  state  of  affairs 
of  the  bank  was  unsatisfactory  in  the  important  points 
of  lock-up  of  capital  and  consequent  defidency  in 
realizable  securities.  The  reports  of  the  auditors  to 
the  members  for  the  years  1886-1890,  both  indusive, 
are  simply  to  the  effect  that  the  cash  and  bills  re- 
cdvable  were  correct,  that  securities  had  been  pro- 
duced for  the  investment^  and  loans  (no  information 
being  given  as  to  the  amount  of  the  securities),  and 
that  the  balance-sheet  agreed  with  the  books  of  the 
company.  The  report  on  the  accounts  for  1891  states 
that  the  balance-sheet  is  a  correct  summary  of  the 
accounts  recorded  in  the  books,  and  contains,  for  the 
first  time,  the  statement,  "  The  value  of  the  assets, 
as  shown  in  the  balance-sheet,  is  dependent  on  realzia- 
tion."  Great  stress  has  been  laid  by  counsd  for  the 
appellant  on  the  statement  last  quoted.  They  argued 
that  it  was  suffident  to  put  members  upon  inquiry, 
and  that  from  the  course  taken  at  the  trial  they 
were  debarred  from  giving  the  evidence  of  experts  as 
to  its  importance  and  signification.  But  I  may  say  st 
once  that  it  was  the  duty  of  the  auditors  to  convey 
in  direct  and  eiqpress  terms  to  the  members  any 
information  which  they  thought  proper  to  be  com- 
municated ;  that  the  words  of  the  statement,  though 
perfectiy  dear  in  their  meaning,  are  also  entirely  un- 
importajit,  amounting  to  a  mere  truism ;  and  that  no 
evidenceof  experts  would  have  been  of  the  slighest 
use  for  the  purpose  of  giving  to  the  words  a  greater 
importance  or  significance  than  they  possess  in  them- 
sdves,  even  if  such  evidence  were  admissible.  To  me 
it  appears  from  aU  the  reports  from  1886  onwards 
were  imperfect,  and  that  the  auditors,  in  giving 
reports  in  such  a  form,  failed  entirdy  to  fulfil  the 
statutory  duties  imposed  upon  them.    Counsd  iai  the 
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^ypellant  ai^ed  that  snch  a  failure  would  not 
tmoimt  to  misfeasance,  but  only  to  negligenoe,  and 
thai  the  appellant  is  not  char^^  on  the  summons 
with  negligence.  I  cannot  admit  the  cogency  of  that 
aigument.  The  reports  were  made  in  order  to  fulfil 
the  statutory  obligation  and  to  be  read  to  the 
meetings  in  acoorcUmce  with  the  statutes.  Mr. 
llieobald  says  with  reference  to  this : — "  My  certifi- 
cate means  the  same  as  the  Act,"  and  further,  **  I 
was  not  aware  that  it  was  considered  necessary  for  me 
to  gire  the  certificate  (for  1891)  either  in  the  words 
of  the  Act,  or  not  at  alL"  Mr.  Theobald's  inter- 
pretation of  his  own  certificate  cannot  be  received, 
either  in  his  farour  or  against  him,  and  we  should  not 
unduly  press  against  him  apparent  admissions  made 
in  the  course  of  a  very  trying  cross-examination ;  but 
his  evidence  does,  I  think,  go  so  far  as  to  show  that 
the  certificates  were,  in  fact,  given  as  reports  under 
the  Act ;  and,  independently  of  that  evidence,  I  think 
there  can  be  no  doubt  that  they  were  intended  to  be, 
and  were,  received  and  acted  upon  as  reports  under 
the  Act.  I  consider  the  giving  of  the  certificates, 
asBoming  them  to  be  to  the  knowled^  of  the  auditors 
misleading  certificates;  to  be  a  misfeasance  within 
meaning  of  section  10  of  the  Act  of  1890,  and  not  a 
mere  act  of  negligence;  and  that  this  was  the  mean- 
ing of  the  charge  contained  in  the  summons.  I  can 
have  no  doubt,  having  regard  to  the  terms  of  the 
certificates  given  and  &e  explanations  of  Mr.  Theo- 
bald himself,  that  there  was  a  strong  and  growing 
feeling  of  dissatisfaction  in  his  mind  at  the  state  of 
tho  bank's  afiairs,  as  shown  by  its  books,  and  I  find 
no  sufficient  communication  of  facts  causing  this 
diwatisfaotion.  The  balance-^eets,  when  examined, 
do  not,  in  m^  opinion,  fulfil  the  statutory  require- 
ments of  bemff  full  and  fair  balance-sheets,  and  are 
not  properly  dbiwn  up  so  as  to  exhibit  a  true  and 
oorreot  view  of  the  state  of  the  company's  affiurs,  as 
shown  by  the  books  of  the  company. 

To  lietablish  this,  I  think  it  necessary  to  give  a  short 
summary  of  the  evidence,  as  to  the  years  1889,  1890, 
and  1891,  the  onlv  years  as  whidi  we  have  sufficient 
evidence  to  be  able  to  arrive  at  definite  conclusions. 
From  the  tables  set  out  at  paee  7  of  the  official  re- 
ceiver's report  it  appears  that  durinff  the  ^ears  1889, 

1890,  and  1891  the  greater  part  of  the  busmess  of  the 
bank  consisted  in  making  loans  to  and  discounting 
bills  for  a  group  of  companies,  nine  in  number,  con- 
vemeotly  referred  to  as  the  Balfour  group  or  the 
Balfour  companies. 

Loans  were  also  made  or  discounting  facilities 
afforded  to  other  compuodes  allied  to  the  Balfour 
companies,  to  certain  directors  of  the  bank,  and 
costomers,  including  Wilkinson  and  Benham,  who  are 
named  in  the  table,  by  reason  of  special  considera- 
tions  effiwting  their  accounts.  These  accounts  of 
allied  companies  and  the  persons  last  mentioned 
are  lor  (convenience  hereinafter  referred  to  as  '*  the 
^Mcial  accounts." 

The  balance  due  from  the  Balfour  companies  at  the 
end  of  the  years  1889,  1890,  and  1891  were,  for  1889, 
£119,000 ;  for  1890,  £218,000 ;  aud  for  1891,  £308,000. 
Comsponding  balances  in  the  ''special  accounts" 
being  for  1889,  £196,000;   for  1890,  £321,000;  for 

1891,  £429,000.  The  corresponding  bahinces  due 
from  all  other  customers  and  persons  were,  for  1889, 
£136,000;  for  1890,  £103,000;  for  1891,  £100,000. 
Booghlv  speaking,  the  proportion  of  what  may  be 
called  the  outside  business  to  that  with  the  Ba&our 
companies  and  on  the  special  accounts  was,  at  the  end 
oi  1889  two-thirds,  at  the  end  of  1890  one-third,  and 
the  end  of  1891  one-fourth.  The  paid-up  capital 
increased  in  1890  by  about  £76,000,  and  in  1891 
abo«t  £43,000,  or  altogether  £120,000,  but  the  whole 
of  ais  and  ooniiderahgr  more  than  £100,000  in  addi- 


tion had  been  absorbed  into  the  accounts  of  the 
Balfour  companies  and  the  special  accounts. 

It  has  already  been  pointea  out  that  the  amount  of 
cash  and  easily  realizame  securities,  at  the  end  of  1891, 
was  hardly  more  than  one-sixth  of  the  amount  due 
to  the  customers  on  current  accounts,  or  about  one- 
half  of  what  Mr.  Theobald  had  in  1886,  pointed  out 
to  be  required  according  to  the  usual  practice  of 
bankers. 

These  figures  show  an  alarming  absorption  during 
the  three  years  of  the  available  assets  of  the  company 
in  advances  to  the  Balfour  companies  and  on  the 
special  accounts,  and  a  perilous  diminution  of  easily- 
realizable  assets.  As  is  usual  with  banking  companies, 
profits  alleged  to  have  been  earned  by  the  bank  con- 
sisted with  unsubstantial  exceptions  of  interest  on 
loans,  discounting  of  bills,  and  commissions.  The 
gross  profits  entered  in  the  books  as  having  been 
eamea  from  the  Balfour  companies,  between  the  in- 
corporation of  the  bank  and  the  end  of  1891 ,  amounted 
to  upwards  of  £84,000.  The  amount  distributed  in 
dividends  during  the  same  period  was  upwards  of 
£58,000,  and  the  amount  carried  to  reserve  fund, 
£13,000.  I  include  there  £3,000  carried  to  reserve 
fund  in  accordance  with  the  report  on  the  accounts 
of  1891,  making  together  £71,000.  The  reserve  fund, 
however,  was  not  required  bv  the  articles  of  associa- 
tion to  be  kept  separate,  and  was  not  kept  separate 
from  the  general  funds  of  the  bank.  It  was  employed 
in  the  bank's  Irusiness,  quite  rightly,  no  doubt. 

Subject  to  an  argument  as  to  the  appropriation  of 
payments  dealt  with  hereafter,  the  profits  supposed 
to  have  been  earned  from  the  Balfour  companies  were 
not  actually  paid,  but  they  were  only  debited  in  the 
accounts  current  of  the  diffiarent  companies,  and, 
speaking  generally,  the  moneys  owing  by  the  dif- 
ferent companies  went  on  increasing  from  year  to 
vear.  It  is  evident  that,  unless  these  profits  could 
be  fairly  treated  as  not  only  earned  out  payable 
within  a  reasonable  time,  there  would  at  the  end  of 
1891  be  no  profits  out  of  which  a  dividend  could  be 
paid ;  but,  on  the  contrary,  a  Urge  deficiency. 

The  learned  judge,  after  a  carenil  consideration  and 
investigation  of  the  evidence  before  him,  has  found,  as 
a  fact,  that  the  credits  of  these  companies  at  the  end 
of  each  year  were  generally  credits  created  tem- 
porarily for  the  purpose  of  audit,  and  that  such 
credits,  in  the  majori^  of  cases,  were  created  either 
by  the  discounting  of  oills  of  companies  like  Hobbs  & 
Co.,  whidi  bills  constitute  a  mere  paper  asset,  or  by 
loans  direct  or  indirect  from  the  bank  itself,  the  bulk 
of  which  were  ill-secured.  I  see  no  reason  to  diffet 
from  this  conclusion,  but  it  is  a  conclusion  arrived  at 
to  an  important  extent  from  comparing  the  books  of 
the  bank  with  the  books  of  other  companies  of  the 
Balfour  group  to  which  the  auditors  had  no  access, 
and  it  is  only  to  the  extent  to  which  it  is  founded  on 
entries  in  the  books  of  the  bank  itself  that  it  cbu  be 
used  for  the  purpose  of  charging  tiie  appellant,  with 
knowledge  of  the  facts,  though  it  is  very  important 
on  the  question  whether  the  dividends  were  really 
paid  out  of  the  capital  or  not.  The  books  themselves 
show  that  in  many  instances  the  accounts  were  put 
in  credit  in  the  manner  described  by  the  learned 
judge,  but  in  otiier  cases,  and  especially  with  refer- 
ence to  the  indirect  loans,  that  is  to  say,  loans  made 
by  the  bank  to  one  of  the  companies  out  of  which  that 
company  made  an  advance  to  another  of  the  group 
for  title  purpose  of  putting  the  accounts  of  the  latter 
in  credit  at  ihe  end  of  the  year,  the  auditors  would 
have  no  sufficient  means  of  tracing  tiie  transactions. 

Having  made  these  general  observations,  I  will  go 
on  to  examine  more  completely  the  important  case  of 
the  accounts  for  the  year  1891.  For  that  purpose,  as 
beinsf  more  fair  to  the  auditors,  I  will  assume,  with* 


86 


THE  WEEKLY  REPORTER.       tDe6.r.i896.i      Vol  XLIV. 


CouBT  OF  Appeal. 


In  be  London  and  Genbeal  Bank. 


Ck)T7BT  07  ApFEAI.. 


out  at  all  dedding  that,  down  to  the  end  of  1890,  no 
knowledge  that  tne  former  balance-sheets  were  mis- 
leading has  been  brought  home  to  the  auditors,  and 
will  endeavour  to  ascertain  what  additional  informa- 
tion the  auditors  acquired  during  the  audit  for  1891. 
In  the  year  1891  the  indebte£ieBS  of  the  Balfour 
companies  to  tiie  bank,  as  appearing  by  the  bank 
books,  was  increased  by  the  sum  of  between 
£89,000  and  £90,000,  without  any  additional  securi- 
ties of  importance  bdng  given,  wough,  no  doubt,  to 
a  considerable  but  imascertained  extent  money  was 
expended  on  buildings  already  charged  to  the 
bank,  which  would  make  the  propei^  charged, 
though  not  necessarily  the  charges  in  favour  of 
the  bank,  more  valuable.  The  securities  con- 
sisted in  the  main  charges  on  buildings  being 
constructed  under  building  agreements,  on  which 
large  sums  had  already  been  charged  in  priority  to 
the  bank.  The  buildings  were  u^&nishea,  and  re- 
quired further  expenditure  of  very  large  sums  before 
they  could  advantageously  be  disposed  of,  and,  in  my 
judgment,  there  was  abundant  evidence  to  show  that 
these  securities  of  the  bank  were  very  insufficient, 
and  not  realizable  at  aU  without  the  expenditure  of 
further,  money,  which  the  bank  was  unable  to 
advance.  The  sums  due  on  the  special  accounts  had 
increased  from  £102,000  to  £121,000— that  is  to  say, 
between  £18,000  and  £19,000.  With  regard  to  these 
special  accounts,  I  do  not  think  it  necessary  to  go  in 
detail  through  the  list,  but  I  find  that  the  aumtors 
comment  very  unfavourably  on  the  security  for  the  fol- 
lowing debts— that  of  William  Blewitt  for  £7,849 ;  that 
of  Blewitt  and  Balfour  for  £2, 148 ;  and  that  of  Balfour 
for  £12,000.  I  think,  however,  that  they  may  have 
considered  the  personal  security  in  these  cases 
sufficient,  and  I  do  not  found  anything  on  those 
cases.  Wilkinson,  at  the  end  of  1890,  was  indebted 
to  the  bank  in  the  sum  of  £24,000,  practically  un- 
secured. Mr.  Theobald  complained  about  interest 
being  debited,  on  the  around  that  the  directors  had 
then  more  definite  in^rmation  as  to  the  security. 
This  was  going  on  through  the  audit  for  1890.  The 
fact  is  that  the  security  consisted  of  debentures  of  a 
tramway  company  whose  tramway  was  never  built. 
Interest,  accordingly,  ceased  to  be  debited  to  this 
account  in  March,  1891.  When  Mr.  Theobald  was 
pressed  to  explain  why  the  full  sum  was  returned  as 
an  asset,  he  replied  that  it  would  have  to  be  provided 
for  out  of  the  reserve  fund.  He  further  explained 
that  he  thought  the  account  wanted  watching,  but 
that  it  was  likely  to  turn  out  all  right.  In  examina- 
tion before  the  judge  with  reference  to  this  debt, 
he  said  that  he  had  conferred  with  the  manager,  who 
knew  all  about  the  circumstances.  **  Firat  of  all," 
says  he,  *'I  suggested  the  whole  should  be  written 
off,  but  afterwiods,  Mr.  Brock,  I  think  it  was,  sent 
for  Mr.  Blewitt.  We  had  a  very  serious  conference 
about  it,  and  they  convinced  me  that  the  time 
had  not  come  to  do  that  (write  off  the  whole),  and 
they  might  yet  get  the  whole  of  the  amount  back, 
but  I  thought  it  was  not  wise  to  charge  interest." 

This,  I  think,  falls  very  far  indeed  short  of  showing 
that  the  auditor  believea,  or  could  have  believed,  that 
the  debt  was  a  good  debt,  thought  it  might  have 
justified  the  carrying  of  it  to  a  suspense  account, 
instead  of  writiug  it  off  as  bad.  The  importance  of 
the  case  depends  upon  the  fact  that  if  the  debt  had 
not  been  entered  in  the  balance-sheet  as  a  good  debt, 
there  would  have  been  no  profit  at  all  to  show  for  the 
year  1891.  At  the  end  of  1891  Mr.  Wilkinson's  debt, 
which  had  arisen  from  discounting  bills,  all  of  which 
would  appear  by  the  dates  to  have  been  dishonoured, 
was  reduced  to  £16,000  on  account  of  discount  by  a 
loan  of  £10,000,  but  the  indebtedness  remained  un- 
affected.    With  regard  to   Benham's   debt,  which 


increased  in  the  year  1891  from  £31,635  to  £47,745, 
it  was  proved  that  in  1891  Mr.  Theobald  refused  to 
pass  tiie  security  for  another  year,  and  to  satisfy  him 
a  letter  purporting  to  come  m>m  Benham's  sohdtor, 
Mr.  Wannff,  containing  an  undertaking  to  pay  off 
£15,000  wiSiin  a  week,  was  produced.  He  had  also 
been  told,  during  the  audit  for  1890,  that  there  was  a 
security  under  a  supposed  will  which  had  not  been 
proved,  and  that  they  expected  to  get  the  will  proved 
very  soon.  During  the  audit  for  1891  he  ascertained 
that  the  debt  had  mcreased  from  £31,000  to  £47,000, 
that  the  £15,000  promised  to  be  repaid  had  not  been 
repaid,  and  that  tiie  alleged  will  had  not  been  proved 
—mdeed,  it  turned  out  afterwards  that  such  a  will 
never  existed.  The  explanation  of  Mr.  Theobald, 
that  he  trusted  to  the  sohcitor  seeing  that  the  security 
was  all  right  is  not,  under  the  droumstances, 
altogether  satisfactory,  but  I  think  it  is  safer  to  allow 
Mr.  Theobfdd  the  benefit  of  the  defence,  thou^  his 
own  report  sufficiently  shows  that  he  was  not  himself 
thoroughly  satisfied.  I  wish  to  make  it  plain,  so  far 
as  I  can,  tnat  I  am  only  relying  on  matters  which 
Mr.  Theobald  ought  to  have  mown  and  must  be  pre- 
sumed to  have  known.  The  debt  of  £7,300  from  the 
Medway  Portland  Cement  Co.  had,  like  Wilkinsoa's, 
ceased  to  be  charged  with  interest,  and  could  not 
properly  have  been  treated  as  a  fund  for  the  payment 
of  dividend. 

With  reference  to  that  of  the  Public  Works  Co. 
(Limited),  amounting  to  £8,105,  the  auditors,  in 
their  schedule  to  their  report  to  the  directors,  say 
this: — ''The  realiisation  of  this  is  very doubtfuL" 
There  could,  therefore,  be  no  justification  for  treating 
this  as  a  fund  for  payment  of  dividend.  Whilst  Mr. 
Theobald  was  engaged  upon  the  audit  of  the  accounts 
for  1891,  or  previously,  a  report  of  Messrs.  Balfour 
and  Brock,  dated  the  22nd  of  December,  1891,  was 
produced  to  him  as  to  the  way  of  putting  into  credit 
current  accounts  of  Hobbs  &  Co.  (limited^,  Georspe 
Newman  &  Co.  (Limited),  the  London,  Eoinburgh, 
and  Glasgow  Insurance  Co.,  and  C.  H.  Wilkinson, 
by  loans  from  the  bank.  With  reference  to  Mr. 
Dickinson's  account,  the  proposal  ''that  the  overdraft 
should  be  made  in  part  by  a  loan  and  in  part  by  fresh 
acceptances  of  both  secured  as  may  be  arranged,  we 
think  the  further  loan  should  be  £10,000  on  loan  and 
£15,000  on  bills."  The  loan  was  made,  and,  appar- 
ently, £16,000  was  left  on  security  of  acceptances, 
but  it  does  not  appear  that  any  security  was  then 
arranged  for  or  given,  or  that  Mr.  Theobald  investi- 
gated this  matter.  Attention  was,  therefore,  called 
in  this  particular  case  to  the  mode  in  which  the 
accounts  were  put  in  credit  as  found  by  the  learned 
judge.  Severed  fscts  which  appear  to  me  to  be  most 
material  with  reference  to  the  debt  of  1891  are  to  be 
gathered  from  the  text  of  the  report  I  havedealt,  to  a 
certain  extent,  with  the  schedule  in  the  remarks  I 
have  previously  made,  but  as  to  the  text  of  the  report  of 
the  auditorsof  February,  1892,  almost  every  sentence  is 
full  of  serious  meaning.  In  it  they  state '  <  that  they  are 
unable  to  give  a  more  satisfactory  certificate  than  the 
one  set  forth,"  which  is  a  mere  statement  that  the  bal- 
ance-sheet is  a  correct  summary  of  the  accounts  as  re- 
corded in  the  books,  followed  by  a  statement  that  the 
value  of  the  assets  as  shown  on  the  balance-sheet  is 
dependent  upon  realization,  which  I  have  already 
commented  upon,  an  important  sentence:  "On  thus 
subject  we  have  reported  specifically  to  the  board." 
This  may  mean  they  have  reported  as  to  the  value  of 
the  assets,  or  as  to  their  realization,  or  (as  I  think  is 
the  true  construction)  as  to  both.  The  auditors  were 
induced  to  withdraw  this  sentence  which,  though 
it  would  have  given  no  information  of  £e 
slightest  value  to  the  members,  yet  would  have  been 
calculated  to  put  them  upon  inquiry*    They  go  on  :-^ 
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"  We  are  not  qualified,  nor  is  it  the  province  of  the 
ftoditoiB,  to  estimate  with  exactitude  the  value  of  the 
seonrities."  The  words  **  with  exactitude  "  seem  to 
me  to  be  emphatic,  and  to  point  out  that  they  had, 
as  appears  by  the  report,  made  a  general  estimate  of 
the  securities  which  was  very  unfavourable.  They 
•y  :—**  Nevertheless,  we  feel  it  our  duty  to  send  you 
herswith  a  schedule  of  the  securities  amounting  to 
£487,000,  which  we  desire  should  have  the  special 
tnd  very  serious  consideration  of  the  directors.  In 
the  £487,000  are  included  every  one  of  the  sums 
owing  by  the  Balfour  companies  and  on  the  roedal 
acoounts,  and  nearly  £60,000  more  out  of  the 
£100,000  owing  hy  other  customers  of  the  bank. 
Auditors  who  feel  it  their  duty  to  call  the  special  and 
▼ery  serious  consideration  of  their  directors  to 
£487,000  out  of  a  total  of  £630,000  of  the  debts  due 
to  the  bank  must  indeed  have  arrived  at  the  opinion 
that  the  state  of  affiurs  of  the  company  was  critical 
■nd  dangerous,  but,  as  will  appear,  Mr.  Theobald 
does  not  deny  this,  though  he  attempts,  unsuccess- 
fully, I  think,  to  explain  it  away  by  saying  l^t  all 
Ins  anxiety  arose  from  the  fact  of  the  assets  being 
locked  TO.  Further?on  in  the  report  the  auditors 
say,  *<  The  gravity  of  the  situation  is  enhanced  by 
the  fact,  as  we  bdieve  it  to  be,  that  the  board  is,  in 
many  cases,  powerless  to  decline  further  help  because 
th^  are  powerless  to  realize."  This  appears  to  me 
to  be  a  very  just  but  a  very  serious  statement.  The 
Balfour  companies  were  indeed  so  much  bound  up 
with  one  another  by  a  system  of  inter-finandnff,  and 
lome  of  them  had  committed  themselves  so  deeply 
in  the  building  schemes  of  Hobbs  &  Co.,  Newman  & 
Co.,  and  others,  that  they  would  onlv  be  kept  going 
in  the  future  as  they  had  been  in  the  past  by  con- 
tinued advances  from  the  funds  of  the  bank.  The 
last-quoted  extract  from  the  report  seems  to  me  to 
diow  that  the  auditors  fully  appreciated  this  view  of 
the  state  of  affiurs  of  the  company.  They  continue 
asfdlows :— "  We  beg  also  respectfully  to  point  out 
that  the  quarters  from  which  the  bank  obtains  by  far 
the  laner  uroportion  of  its  business,"  meaning,  I 
oonduoe,  tiie  JBalfour  companies,  and  some  of  the 
special  aoooimts,  "  are  such  that  i^e  constitution  of 
the  board  must  make  it  difficult,  if  not  impossible,  to 
obtain  a  snffidentiy  independent  judcment  upon 
many  vital  questions  which  have  to  be  decided  in  its 
management."  No  doubt  this  refers  to  the  fact  that 
some  members  of  the  board  of  the  bank,  the  financing 
conipany,  were  members  also  of  the  board  of  different 
BalK>ur  companies  requiring  advances,  and  the  diffi- 
culty arising  from  this  is  obvious  and  serious.  Then 
follows  a  sentence  which  forms  an  appropriate  ending 
to  toch  a  report.  *'  We  cannot  conclude  without  ex- 
pressmg  the  ojnnion  xmhesitatingly  that  no  dividend 
should  be  paid  this  vear."  The  auditors  were 
unfortnnately  persuaded  by  Mr.  Balfour,  assisted  by 
ICr.  Brook,  to  strike  out  tins  clause,  I  believe,  before 
the  report  reached  the  hands  of  the  other  directors  of 
the  hank.  Mr.  Theobald  explains  this  by  saying 
that  he  came  to  the  conclusion  that  it  was  beyond 
the  province  of  the  auditors  to  express  an  opinion  as 
to  thepoliojjr  of  declaring  a  dividend,  and  if  that  were 
all  I  ahoula  be  disposed  to  agree  with  him.  It  is  no 
part  of  the  auditor's  duty  to  consider  what  is  f^ood  or 
what  is  bad  policy.  They  have  only  to  examme  into 
fadBf  and  see  that  the  members  have  their  opinion  as 
to  the  balance-sheet  showing  the  state  of  affairs  of  the 
company.  But  the  context  seems  to  oblige  me  to  read 
the  ecdsed  sentence  as  meaning,  not  that  it  was  im- 
politic, but  that  it  would  be  improper,  having  regard 
to  the  state  of  affairs  of  the  company,  to  declare  a 
difidend. 

Havinff  reffud  to  the  enlanations  given  by  Mr. 
Iheohald  in  nil  evidence,  I  think  the  postsoipt  to 


this  report  very  significant.  It  runs  thus :  **  We  do 
not  wish  it  to  be  understood  that  we  consider  all  the 
accounts  in  the  schedule  are  unsecured,  but  as  a 
whole  the  capital  therein  represented  is  locked  up." 
That  is  the  defence,  that  all  their  alarm  arose  from 
the  capital  being  locked  up.  This  is  not,  I  think,  the 
language  that  would  have  been  used  if  the  auditors 
had  thought  that  the  only  mischief  was  in  the  locking 
up,  and  an  examination  of  the  schedule,  to  my  mind, 
confirms  this  conclusion.  To  a  great  ext^t  the 
memoranda  in  the  schedule  explain  themselvee,  and  I 
have  already  dealt  with  many  of  the  items.  The 
acoounts  of  each  one  of  the  Balfour  companies  is 
referred  to  in  such  a  way  as  to  show  the  unsatisfac- 
tory state  of  the  securities.  Mr.  Theobald  now  says 
that  he  had  no  doubt  as  to  the  solvency  of  any  of  the 
Balfour  companies,  and  in  a  certain  sense  I  am  ready 
to  believe  this ;  tiiat  is  to  say,  he  thought  that  u 
they  continued  to  be  financed  in  the  future  as  they 
had  been  in  the  past,  and  so  were  enabled  to  com- 
plete the  buildings  which  had  been  commenced,  they 
might  ultimately  be  able  to  repay  the  advances  to 
them  with  interest  and  commission.  But  this  is  not 
the  meaning  of  solvency  in  a  legal  or  business  sense, 
and  it  is  qmte  plain  that  Mr.  Theobald  knew  perfectly 
well  that  some  at  least  of  these  companies  were,  and 
were  likely  to  remain  for  an  indefinite  period,  unable 
to  meet  tiieir  liabilities  as  they  became  due.  In  no 
other  way  can  the  memoranda  as  to  the  want  of 
security,  or  the  defective  nature  of  the  securities  of 
the  several  Balfour  companies  be  explained*  Similar 
observations  appl^  to  the  memoranda  as  to  the  special 
accounts.  Notwithstanding  this  report,  every  item 
of  the  £487,000  was  entei«d  as  a  good  debt  in  the 
balance-sheet  for  1891.  No  valuation  was  made  of 
any  one^of  the  debts,  or  of  the  securities  for  them.  If 
any  such  valuation  had,  in  fact,  been  made,  I  think 
it  plain  that  there  could  have  been  no  profit  shown 
for  the  year. 

Mr.  Theobald  gave  evidence  several  times  over  to 
the  effect  that  wmlst  he  was  engaged  in  the  audit 
for  1891  he  felt  that  it  was  a  very  important  crisis  in 
the  bank's  affairs,  and  that  if  they  could  only  get 
over  the  next  month  or  so  thev  would  save  it.  His 
explanation  of  his  withdrawal  of  the  words  in  the 

Sroposed  report  to  the  members  is  that  on  this  point 
e  nad  rejported  specifically  to  the  board.  In  ex- 
planation he  save,  among  other  carefully  prepared 
and  considered  reasons,  tiie  following:  That  ''Mr. 
Balfour  was  so  thoroughly  aroused  to  the  necessity  of 
taking  the  affairs  of  the  bank  resolutely  in  hand  as  to 
lead  me  to  believe  that  he  would  do  so,  and,  being 
a  man  of  great  finRtimitl  resouroe,  he  would  be  able  to 
save  the  l»nk,"  and  that  Mr.  Balfour  also  spoke  of 
an  amal^^amation.  "Mr.  Balfour  said  that,  while 
doing  this,  he  would  confer  with  me  continuously, 
and  that  no  interim  dividend  should  be  i>aid  without 
consultation  with  me."  The  first  intimation  re- 
ceived of  payment  of  an  interim  dividend  was  an 
announcement  in  tiie  press  of  an  interim  dividend 
for  1892,  for  which  it  is  not  suggested  Mr.  Theobald 
was  in  any  way  liable.  Tms  would  have  given 
twelve  months  to  work,  during  which  time  it  would 
have  been  quite  possible  for  Mr«  Balfour  to  obtain 
very  large  payments  from  the  borrowing  companies 
with  which  he  was  connected,  and  thus  for  the 
bank  to  be  saved.  That  is  a  very  important  point 
to  make. 

In  another  place  he  says,  **  My  main  point  is  this, 
that  the  bank  could  be  saved  if  many  of  these 
accounts  were  collected.  Mr.  Balfour  had  absolute 
power  over  most  of  the  comjMuiies,  and  he  was  so 
thoroughly  alarmed  that  I  quite  believe  that,  if  we 
could  only  tide  over  that  period,  he  would  use  his 
influence  over  other  companies  to  bring  the  money 
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into  the  bank.    I  quite  imagined  he  would  do  that, 
even  if  it  meant  that  some  of  the  other  companies 
would  have  to  go  to  the  wall."    What  becomes  of 
his  statement  that  he  thought  the  companies  were 
solvent  ?    He  says,  it  is  a  critical  time ;  if  you  can 
tide  over   the  next  month  or  two— as  to  which  he 
never  expresses  an  opinion — if  you  can  do  that,  then 
the  resources  of  Mr.  Balfour  are  so  great,  his  influ- 
ence with  the  other  compaziiee  so  great,  that  it  is  quite 
possible  he  may  collect  a  number  of  the  accounts, 
even  if  the  other  companies  have  to  go  to  the  waU. 
I  think  it  impossible  to  avoid  the  conclusion  that  Mr. 
Theobald,  '^en  about  to  make  his  report  on  the 
account  of  1891,  was  thoroughly  alarmed  at    the 
critical  position  of  the  bank,  as  he  thought  it  more 
than  likely  the  4>ank  would  not  tide  over  another 
month  or  two,  but  that  if  it  did,  it  could  only  be 
saved  by  extraordinary  exertions   on  Mr.  Balfour's 
part,  and  that  in  the  process  some  of  the  other  Bal- 
four companies  might  have  to  go  to  the  wall.    He 
represents  Mr.  Balfour  as  fully  sharing  his  abirm. 
If  we  turn  to  the  balance-sheet  to  see  whether  the 
state  of  the  companies  a£Eairs,  as  apprehended  by  Mr. 
Theobald,  was  in  any  way  indicated  therein,  we  shall, 
I  think,  be  obliged  to  answer  the  question  in  the 
negative.    The  liabilities  appear  to  be  sufficiently  set 
forth.    It  is  the  statement  of  the  assets  which  most 
calls    for    criticism.     The    cash   at  the   bank   was 
correctly     stated,    and    so    are    the    bills    receiv- 
able, though  the  amount    £180,000   there,  appears 
only    to   have    been    arrived    at    by   transferring 
£58,000    on    the    31st   of    December,    1891,    from 
bills    receivable    to    a    loan     account    for    unpaid 
expenses.    Disregarding  the  small  items  for  stamps, 
the  only  other    items  on  the    credit    side    are    as 
follows: — '* Investments,  including  reserve  fund" — 
the  reserve  fund  at  that  time  was  £10,000 — "  Two 
and  three-quarter  per  Cent.  Consols  and  Presoott  and 
Arizona  Bailway  Bonds,  £7,820."    That  could  not 
be  the  investments  whidi  included  the  reserve  fund 
of  £10,000.     '*  Loan  to  customers  and  other  secu- 
rities, £346,000."    In  the  two  items,  bills  Receivable 
and  loans  to  customers  and  other  securities  are,  as 
above  pointed  out,  included  the  whole  of  the  sums 
amounting  to  £487,000,  the  subject  of  the  report  of 
the  auditors  to  the  directors,  at  their  full  value. 
This  item,  <*  loans  to  customers  and  other  securities," 
is,  of  course,  altogether  inaccurate,  and  may  be  very 
misleading.    What  the  £346,000  really  consists  of  is 
"  loans  to  customers  partly  secured,"  which  is  a  very 
different  matter.    It  would  be  open  to  any  ordinary 
reader  of  the  balance-sheet  to  suppose  that  there 
were  securities  to  an  indefinite  amount  apart  from 
loans  to  customers,  and  available  to  meet  moneys  due 
on  the  current  accounts  of  customers.     I  am  at  a 
loss   to    understand    for    what   purpose   this   item 
could  have  been  so  entered.    It  was  not  through 
inadvertence,  for  it  was  a  correction  of  a  still  more 
misleading  entry  occurring  in  former  balance-sheets. 
It  was  suggested  that  such  an  item  frequently  ap- 
pears in  Imance-sheets.    It  may  be  so  for  anything  I 
know,  but  it  is  none  the  less  improper  in  the  particu- 
lar balance-sheet,  which  we  have  to  consider.      In 
short,  the  balance-sheet,  as  it  stands,  would  have  given 
no  hint  to  any  ordinary  reader  of  the  critical  position 
arising,  either  from  the  locking  up  of  capital  or  from 
the  doubtful  nature  of  many  of  the  debts  entered  at 
their  full  value.      In  reporting  this  balance-sheet 
without  explanation,  the  auditors  were,  in  my  judg- 
ment, guU^  of  a  misfeasance  within  the  meaning  of 
the  10th  section  of  the  Act  of  1890,  as  charged  in  the 
summons,    and   were   in   tMs    case,    at    any    rate, 
thoroughly  alive  to  the  unsatisfactory  state  of  the 
a£Eairs  of  the  bank.    They  could  not  but  be  aware 
that  the  balance-sheet  waa  not  properly  drawn  up  so 


as  to  show  the  state  of  the  aSaam  of  the  bank  as  shown 
by  ite  books. 

The  next  question  is  whether  tlie  misfeasance  was 
the  cause  of  the  loss  to  the  company.  On  examina- 
tion of  the  evidence  there  set  forth,  I  should  be  led 
to  the  conclusion  that  the  auditors  did  not  know  that 
a  ^vidend  could  not  properly  be  paid  out  of  profits. 
Assaming  all  the  Balfour  companies  and  Benham 
and  Wilkinson  to  have  been  able  to  pay  the  whole  of 
the  sum  owing  by  them  except  the  amounts  debited 
in  1891  for  interest  and  commissionB,  not  only  the 
profits  available  for  dividend  would  be  swept  awav, 
but  of  the  reserve  fund  itself  little  or  nothing  would 
remain.  Such  an  assumption  would,  however,  in  my 
opinion,  be  extravagantly  favourable  to  the  auditors, 
and  it  only  required  that  one  of  the  debts  owing  by 
Wilkinson  or  by  almost  any  one  of  the  Balfour  com- 
panies diould  prove  to  be  bad,  in  order  to  exhaust 
everything  belonging  to  the  bank  that  was  not  capital. 
It  turned  out  that  each  one  of  the  Balfour  companies 
and  Wilkinson  and  Benham,  as  well  as  other  debtors 
of  the  bank,  were  insolvent;  and  it  is  established 
that  the  bank  had  no  funds  out  of  which  dividends 
could,  in  any  point  of  view,  be  properly  paid.  I  wish 
to  make  it  plain,  as  far  as  I  can,  that  I  am  only 
relying  upon  matters  which  Mr.  Theobald,  as 
auditor,  Imew,  or  must  reasonably  be  assumed  to 
have  known.  The  auditors  must  have  known,  and 
did  know,  that  the  balance-sheet  for  1891  was  not 
properly  drawn  up  so  as  to  show  the  state  of  the 
bank's  a£Pairs.  That  the  dividend  was»  in  faot,  paid 
out  of  capital  cannot,  I  think,  admit  of  doubt.  It  has 
been  argued  that  the  payment  of  the  dividend  was  not 
the  ^ffoximate  result  of  the  auditors'  report,  as  tiie 
recommendation  of  the  directors  and  the  vote  of  the 
meeting  had  to  intervene.  This  appears  to  me,  how- 
ever, to  misrepresent  the  state  of  thmgs.  The  report 
of  the  auditors  was  a  continuing  representation,  made, 
indeed,  before,  but  in  law  and  in  good  sense  to  be 
treated  as  repeated  after,  the  recommendation  of  the 
dividend.  It  was  perfect^  well  known  to  Mr. 
Theobald  (at  any  rate,  at  the  meeting  where  he  was 
present  and  heard  the  reading  of  the  report  reoom- 
mending  a  dividend,  and  the  speech  of  Mr.  Balfour) 
that  this  report  of  his  was  intended  to  be  relied  upon 
as  justifyine  the  recommendation,  and  as  an  invita- 
tion to  the  uiai«^olders  to  vote  the  dividend.  Not 
only  was  the  report  a  causa  sine  qua  non  of  the  vote, 
but  it  was.  in  my  judgment,  a  causa  causans.  How 
far  the  judgment  should  go  against  the  appellant  is 
a  question  which  has  given  me  considerable  oifficulty. 
A  great  deal  of  the  reasoning  which  has  led  me  to 
hold  that  the  auditors  reportmg  on  the  accounts  of 
1891  as  they  did,  was  a  imsfeasance  in  relation  to  the 
company,  applies  only  to  the  case  of  that  last  report. 
The  learned  judge  has  held  Mr.  Theobald  liable,  not 
only  for  the  1891,  but  also  for  the  1890,  dividend.  I 
am  far  from  saying  that  he  is  clearly  wrong,  but  I 
cannot  satisfy  myrolf  that  he  is  clearly  right.  In  the 
case  of  the  1890  dividend  it  is  not,  upon  the  evidence, 
made  out  to  my  full  satisfaction  that  the  auditors  knew 
the  balance-sheet  to  be  substantially  misleading,  and 
I  think  it  safer  to  confine  the  order  to  the  dividend  m 
respect  of  1891. 

Solicitors,    Walters,    Johnson,  Buhb,    A    WhaUon; 
Phelps,  Sidgwick,  ds  Btddle. 


Vol  XLIV.      [D«.7.iM6.]       THE  WEEKLY  REI^ORTER. 


89 


COITBT  OP  AFPBAL. 


Watson  v.  Boyal  Inbxt&akoe  Co. 


OouBT  OF  Appeal. 


From  Q.  B.  Div.         i 
(Lord  Esher,  M.B.,  and  |  Kov.  19. 

Lopes  and  Kay,  L.JJ.   j 

Watsok  v.  ItoYAL  Inbtjbanoe  Co.  (a.) 

Inland  Revenue — Income  tax — Deductions — Money  laid 
out  or  expended  for  the  purpoaea  of  trade — Money  paid 
to  an  enMployee  in  compeneation  for  hie  diemiesal — 
Income  Tax  Act,  1842  {5  &  6  Vict.  c.  35),  a.  100, 
Schedule. 

By  the  terma  of  an  aareement  /or  the  purchase  by  the 
appellant  company  of  ike  huaineaa  of  another  inaurance 
company,  the  appellant  company  agreed  to  take  into 
their  aervice  the  manager  of  the  other  company  at  a 
salary  of  £4,000  a  year,  or,  in  the  event  of  their  electing 
not  to  retain  him,  to  pay  him  a  lump  aum  in  commuta- 
tion of  hia  acUary,  the  manager  undertaking  not  to  enter 
the  aervice  of  any  ether  inaurance  company >  Shortly 
after  the  transference  took  place,  the  appelkmt  company 
elected  not  to  retain  the  manager,  and  paid  him  a  lump 
sum* 

Held,  that  the  aum  so  paid  could  not  he  properly 
deducted  from  tJie  gross  profits  of  the  business  of  the 
appellant  company  for  the  purpose  of  ascertaining  the 
amount  on  which  income  tax  was  payable,  seeing  tJuU 
it  was  not  money  **  wholly  and  exclusively  laid  out  or 
ea^ftended  for  the  purposes  of**  the  business, 

Amesil  from  the  Divisional  Court  upon  a  case 
stated  by  the  oommissionen  for  the  geuend  purposes 
of  Inoome  Tax  Acts. 

In  estimating  their  profits  for  the  year  1892-93, 
for  the  purpose  of  the  payment  of  income  tax,  the 
Boyal  iDsnrance  Co.  sought  to  deduct  the  sum  of 
£55,846.  That  "was  a  sum  they  had  paid  to  one  who 
had  been  in  their  employment  as  manager  under  the 
loUowing  circumstances : — 

Hie  Boyal  Insurance  Co.  agreed  to  nurohase  the 
business  of  the  Queen  Insurance  Co.  I^y  the  terms 
of  the  agreement,  the  Boyal  Insurance  Co.  were  to 
take  into  their  service  the  manager  of  the  Queen 
Insurance  Co.  at  a  salary  of  £4,000  a  year.  They 
also  undertook,  in  the  event  of  their  at  any  time 
wishing  not  to  retain  the  manager  in  their  employ- 
ment, to  pay  him  in  commutation  of  his  salary  a 
sum  of  money  calculated  according  to  the  Queen 
annuity  taUes  applicable  to  his  then  age,  on  condi- 
tion that  he  bound  himself  not  to  enter  the  service 
of  any  other  insurance  company. 

The  business  of  the  Queen  Insurance  Co.  was  duly 
taken  over  by  the  Boyal  Insurance  Co.,  and  the 
manager  was  taken  into  their  service;  but  shortly 
afterwtfds  the  directors  of  the  Boyal  Insurance  Co. 
decided  to  terminate  the  manager's  employment. 
They  accordingly  dismissed  him,  paying  hun  the 
som  above  referred  to  in  commutation  of  his  salary. 

The  question  was  whether  the  money  so  paid  could 
be  proparhr  deducted  from  the  poM  profits  of  the 
company  for  the  purpose  of  fizmg  the  amount  of 
inocsMtax. 

The  Divisional  Court  disagreed.  Yaughan  Wil- 
Hams,  J.,  did  not  decide  the  point,  saying  that  he 
was  onaUfi  to  do  so  on  the  facts  as  they  stood, 
wfafie  Wiu^t,  J.,  decided  in  favour  of  tiie  Crown. 
Wri^t,  J.,  subsequently  withdrew  his  judgment, 
and  Yau^ian  Williitfns,  J.,  made  an  order  remitting 
the  case  to  the  commissioners.  This  appeal  was  taken 
on  behalf  of  the  Crown  against  the  order  of  Yaughan 
Williams,  J. 

5  ft  6  Yict.  35  8.  100  Schedule  D.  first  case,  deals 
with  '*  duties  to  be  charged  in  respect  of  any  trade, 
manufacture,  adventure,  or  concern  in  the  nature  of 

(a.)  Bsported  l^  0.  G.  Wilbbaham,  Esq.,  Barrister- 
at-Law. 


trade,  not  contained  in  any  other  schedule  of  this 
Act." 

By  rule  1  ''the  duty  to  be  charged  in  respect 
thereof  shall  be  computed  on  a  sum  not  less  than  the 
full  amount  of  the  balance  of  the  profits  or  gains  of 
such  trade,  manufacture,  adventure,  or  concern,  upon 
a  fair  and  just  average  of  three  years  .  .  .  and 
shall  be  assessed,  charged,  and  paid  without  other 
deduction  than  is  hereinafter  allowed.*' 

By  rule  1  of  those  applying  to  the  first  and  second 
cases  ''in  estimating  we  balance  of  the  profits  or 
gains  to  be  charged  according  to  either  of  the  first  or 
second  cases,  no  sum  shall  be  set  against  or  deducted 
from  or  allowed  to  be  set  against  or  deducted  from 
such  profits  or  grains,  for  any  disbursements  or 
expenses  whatever,  not  being  money  wholly  and 
exclusively  laid  out  or  expended  for  the  purposes  of 
such  trade,  manufacturo,  adventuro,  or  concern." 

Sir  Robert  Finlay,  S.O.  {Danckwerts  with  him),  for 
the  appellants. — The  sum  of  money  paid  to  the 
manager  is  practically  a  part  of  the  purchase-money 
paid  for  the  business  of  the  Queen  Insurance  Co. :  City 
of  London  Contract  Corporation  v.  Styles,  2  Tax  Cas. 
239.  The  dection  made  by  the  company  to  pay  him 
off  involves  the  negation  of  the  contention  that  the 
money,  payment  was  made  for  his  services,  and  for 
the  purpose  of  ft<tming  the  profits  of  the  year.  This 
deduction  is  even  moro  objectionable  than  the  deduc- 
tion of  annuities  expressly  Qisallowed  by  rule  4. 

Joseph  Walton,  Q.C.  [Maxwell  and  Horsfall  with 
him),  for  tiie  respondents. — ^Taking  into  consideration 
the  agreement  under  wMch  the  manager  came  into 
the  company's  employment,  the  lump  sum  paid  to 
him  in  the  event  of  their  dismissing  him  must  be 
considered  as  payment  for  his  services,  and  was 
therefore  a  proper  deduction.  Oresham  Life  Assur- 
ance  Society  v.  Styles,  38  W.  B.  696,  25  Q.  B.  D.  351. 

Sir  Robert  Finlay,  S,0.,  in  reply,  cited  Dillon  v. 
Corporation  of  Haverfordwest,  39  W.  B.  478,  [1891]  1 
a  B.  575. 

Lord  EsHEB,  M.B. — ^In  order  to  construe  the  Act, 
one  must  in  the  first  place  know  what  it  is  dealing 
with.  It  is  dealing  with  the  profits  or  gains  earned 
in  a  trade  or  business  on  an  average  of  three  years. 
That  is  to  say,  for  instance,  not  profits  or  gains 
earned  in  fifty  years.  How  is  that  amount  which  is 
to  be  taxed  to  be  ascertained  f  It  is  to  be  estimated 
according  to  rules  laid  down  in  the  Act,  not 
according  to  the  rules  which  a  tradesman  might 
adopt  in  ascertaining  his  position  at  the  end  of  the 
year,  or  which  a  partnership  might  adopt  in 
estimating  the  profits  which  are  to  be  divided 
amonff  the  partners.  The  amount  is  to  be  ascer- 
tained by  taking  the  gross  earnings,  and  by  making 
certain  deductions  therefrom.  There  must  be  an 
account  with  two  sides  to  it ;  on  the  one  side,  the 
gross  earnings — and  no  earnings  are  to  be  brought 
into  the  account,  except  earnings  of  the  trade ;  on 
the  other  side,  deductions  from  the  earnings.  What 
deductions?  Disbursements.  What  disbursements? 
Those  disbursements  which  are  named  in  the  Act. 
They  are — any  disbursement  "wholly  and  exclu- 
sively laid  out  and  expended  for  the  purposes  of  the 
trade." 

Now  we  have  to  put  a  construction  on  those  words. 
It  seems  to  me  the  only  construction  we  can  put 
upon  them  is — disbursements  wholly  and  exclusivelv 
laid  out  for  the  purpose  of  earning  that  profit  whioi 
is  the  subject-matter  of  taxation — the  average  profit 
on  three  years.  In  this  case  I  doubt  whether  this 
disbursement  could  be  considered  as  a  part  of  the 
purchase-money  of  the  business  of  the  Queen  Insur- 
ance Co.    What  I  think  was,  as  it  were,  part  of  the 
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price  affreed  to  be  paid  for  that  business,  was  an 
undertfikking  by  the  Boyal  Insurance  Co.  to  enter 
into  a  contract  with  the  manager  on  the  terms  indi- 
cated in  the  agreement.  They  fulfilled  tiiat  under- 
taking by  taking  the  manager  into  their  employment 
on  those  terms,  and  in  that  way  they  paid  the 
price. 

Therefore,  we  must  now  consider  the  case  as  if 
the  Queen  Insurance  Co.  had  never  existed,  and  the 
Boyal  Insurance  Co.  had  agreed  to  employ  the 
manager  for  an  indefinite  time,  and  had  further 
agreed  to  compensate  him  if  they  dismissed  him. 
Under  such  a  contract  they  would  pay  him  for  his 
services,  and  such  payment  would  be  properly 
deducted  in  estimatmg  the  profits  of  the  business. 
Then  they  dismiss  him.  When  once  he  has  be^i  dis- 
missed it  cannot  be  said  that  anything  th^  paid  to 
him  afterwards  is  a  disbursement  for  sendees  which 
go  to  earn  the  profits,  the  subject-matter  for  taxa- 
tion. It  is  a  payment  for  him  not  to  serve  them. 
On  the  true  construction  of  the  rule  this  money  can- 
not be  brought  into  the  computation  of  the  sum  on 
which  income  tax  has  to  be  paid. 

Lopes,  L.J.,  after  stating  the  facts  and  after 
setting  out  the  material  portions  of  the  Income  Tax 
Act,  proceeded  as  follows : — It  is  necessary  to  show 
that  the  sum  claimed  to  be  deducted  was  a  sum  ex- 
pended for  the  purpose  of  the  trade — ^that  is,  a  sum 
contributing  to  the  earning  of  the  profits  and  re- 
ducing those  profits.  I  cannot  say  that  this  sum 
was  paid  for  the  purpose  of  making  the  profits.  It 
was  paid  in  order  that  the  company  might  set  rid 
of  the  manager,  and  it  in  no  way  contributed  to  the 
earning  of  the  profits.  For  myself,  I  say,  further, 
that  it  might  be  maintained  that  the  money  was  part 
of  the  price  to  be  paid  in  respect  of  the  acquisition  of 
the  Queen  Insurance  Co. 

But  I  think  the  former  reason  a  complete  answer 
to  the  daims  of  the  Boyal  Insurance  Co.  to  deduct 
the  sum  paid  to  the  manager  from  the  profits  to  be 
taxed. 

Kay,  L.J. — ^Besides  the  undertaking  on  the  part  of 
the  Boyal  Insurance  Co.  to  employ  the  manager  at  a 
salary  of  dC4,000  a  year,  or  to  pay  him  a  sum  in 
commutation  of  the  salary  if  they  dismissed  him,  it 
was  also  part  of  the  contract  that  the  manager  was  to 
be  bound  not  to  act  for  any  other  company.  This 
is  a  point  for  consideration.  The  real  question  is 
whether  the  deduction  of  the  sum  paid  in  commuta- 
tion is  one  allowed  by  the  Income  Tax  Act 

Now  that  Act  does  not  use  the  word  **  profits  "  in 
the  same  sense  as  a  tradesman  would  do  when 
estimating  his  **  profits  "  at  the  end  of  the  year.  A 
tradesman  mi^t  possibly  deduct  a  sum  like  f^e  sum 
in  question.  The  truth  is  that  certain  deductions  are 
allowed  by  the  Act,  and  section  159  says  that  ''  it 
shall  not  be  lawful  to  make  any  other  deductions 
than  such  as  are  expressly  enumerated  in  the  Act." 
In  order  that  a  deduction  may  be  allowed,  it  must  be 
brought  within  rule  1  of  the  first  and  second  cases. 
Was  this  money  **  wholly  and  exclusively  laid  out 
and  expended  for  the  purposes  of  the  trade"?  It 
was  expended  in  order  to  enable  the  con^any  to  dis- 
pense with  the  services  of  the  manager.  Whether  they 
were  reducing  their  staff  or  not  is  not  shown.  But 
the  actual  reason  for  paying  the  money  to  the  man- 
ager was  to  get  rid  of  him.  Can  that  be  said  to  be 
for  the  purposes  of  the  trade  P 

It  is  admitted  that  while  he  was  manager  the 
jC4,000  a  year  salary  was  paid  for  his  services,  and 
was  properly  deducted ;  but  how  can  it  be  deducted 
when  it  was  not  paid  for  his  services,  but  in  order  to 
get  rid  of  him  P  Suppose  it  were  the  case  that  the 
company's  object  in  dismissing  the  manager  were 


that  thev  were  dissatisfied  with  him,  and  wished  to 
get  anower  manager.  They  would  deduct  the  second 
manager's  salary,  and  that  would  be  a  proper  deduc- 
tion. But  suppose  they  were  to  deduct  also  a  sum 
paid  as  compensation  to  uie  old  manager,  that  would 
be  TttA^tn'ng  a  douUe  deduction  in  respect  of  the  same 
services.  Again,  suppose  the  company  had  never 
emj^oyed  him  at  all,  but  had  dispensed  with  his  ser- 
vices at  once,  as  they  had  the  right  under  their  agree- 
ment to  do,  how  would  it  be  possible  to  say  that  the 
money  then  paid  to  him  was  a  payment  for  his  ser- 
vices, when,  in  fact,  he  never  rendered  any  services 
at  all  P  Mr.  Walton  said  that  this  money  was  paid 
to  the  manager  in  respect  of  his  engaging  never  to 
enter  into  the  service  of  any  other  insurance  com- 
pany, and  that,  to  that  extent,  it  mi^fht  be  said  to  be 
expended  for  the  purposes  of  the  busmess.  But  sup- 
pose the  company  nad  had  a  manager  in  their 
employment  with  whom  they  had  made  no  sach 
agreement  about  commutation,  and  on  his  express- 
ing a  desire  to  leave,  they  had  agreed  to  compen- 
sate hiTp  on  his  undertaking  not  to  enter  the  service 
of  any  other  company.  Could  it,  then,  be  said  that 
the  compensation  so  paid  would  be  a  proper  deduc- 
tion P  I  tl^ok  not.  But,  Mr.  Walton  went  on  to 
say,  here  the  money  was  paid  under  an  antecedent 
bargain  that  this  should  be  the  arrangement  with  the 
manager,  and  it  was  because  of  that  antecedent 
bargain  that  the  company  could  obtain  the  services  of 


altogethe 

do  not  see  it.  The  truth  is  that  the  neoe6fflt]jr  for  the 
payment  arose  from  the  company  dismissing  the 
manager,  a  course  which  it  was  entirely  within  their 
option  to  pursue. 

I  think  that  this  payment  was  not  a  deduction  that 
could  properly  be  made. 

Appeal  aUoioecL 

Solicitor  for  the  appellants,  Solicitor  for  \Ifdand 
Revenue, 

Solicitors  for  the  respondents,  G.  L.  P.  Eyre  db  Co.^ 
for  GameU,  TarheU,  &  Co. 


■■} 


Nov.  13. 


From  Q.  B.  Div. 
(Lord  Esher,  M.B.,  and  Lopes, 

and  Kay,  L.JJ.) 
Stbaohan  v.  Univbrsal  Stock  Bxohangb  Co.  (a.) 
Qaming^Stocka  and  shares — Payment  of  differences — 

Money  deposited  as  oover^  Repudiation  of  aaming 

contract— Betting  Ad,  1845  (8  <fe  9  Vict.  c.  109),  s.  18. 

The  plaintiff  doited  with  the  defendant  a  sum  of 
money  <u  cover  in  respect  of  certain  gaming  transact 
Oons  in  stocks  and  shares  entered  into  with  the  drfend- 
ant.  Before  the  plaintiff  gave  notice  that  he  repudiated 
the  gaming  contracts,  the  deposit  had  been  absorbed  by 
the  winnings  of  the  defendant. 

Held,  that,  having  regard  to  tKe  provisions  of  sedion 
18  of  the  Betting  Ad,  1846,  the  money  could  not  be  re- 
covered. 

Appeal  from  the  decision  of  Cave,  J. 

The  action  was  brought  to  recover  certain  securities 
and  money  deposited  with  the  defendants  as  security 
or  cover  in  respect  of  transactions  in  stocks  and 
shares. 

At  the  trial  of  the  action  the  jury  found  that  the 
transactions  were  gambling  transactions,  and  Cave, 

(a.)  Beported  by  C.  G.  WiLBRAHAM,  Esq.,  Barrister- 
at-Law. 
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J.,  gave  judgment  for  the  plaintiif  in  regard  to  tlie 
securities,  but  for  the  defendant  in  regard  to  the 
money  deposit. 

The  de^dants  made  an  application  to  the  Court 
of  Appeal  for  judgment  or  a  new  trial,  which  was 
diBiniiwod  on  the  23rd  of  May  last.  A  leport  of  this 
wpeal  is  given  43  W.  B.  611. 

The  plaintiff  now  appealed  from  that  part  of  the 
judgment  which  had  reference  to  the  money  deposited 
asoorer. 

The  facts,  as  well  as  the  arguments  used,  sufficiently 
appear  from  the  judgmentr  of  the  Master  of  the  Bolls 
imd  Kay,  L.  J. 

Bigham,   Q.C.,  and  Muir  Mackenzie,  for  the  apel- 

Law§on  WaUon,  Q.C.,  and  FoUard,  for  the  defend- 
ants, were  not  called  upon. 

Lord  EsHBB,  M.B. — The  plaintiff  was  an  officer  in 
the  anny.  He  betted  with  a  broker,  knowing  him  to 
be  the  principal,  to  the  extent  of  £3,000,000.  The 
brdrar  was  unwilling  to  trust  to  the  honour  of  the 
{daintiff,  so  he  insisted  on  the  plaintiff  giving  him 
aecority.  Accordingly  the  plaintiff  deposited  with 
the  broker  certain  securities,  together  with  a  sum  of 
£3,000.  The  bets  came  off,  the  plaintiff  lost, 
and  the  broker  assumed  to  pay  himself  with  the 
money  deposited  and  kept  the  securities.  Where- 
upon the  plaintiff  brought  an  action  to  recover 
both  the  money  and  the  securities.  Cave,  J., 
held  that  he  was  entitled  to  recover  the  securities 
but  not  the  deposit.  An  appeal  was  made  against 
that  judgment  by  the  defen^mt  in  this  court  on  a 
fonner  occasion,  and  this  court  decided  that  the 
leamed  judge  was  right  in  holding  that  the  plaintiff 
oould  recover  the  securities.  The  question  is  now 
whether  he  can  recover  the  moncnr  as  weU.  I  believe 
the  necessity  for  delivering  this  nirther  judgment  is 
mainly  due  to  me,  because  I  was  unwilling  that  the 
plaintiff  should  not  recover,  for  the  broker  is  a  person 
who  understands  this  business,  and  he  persuai^  the 
people  who  bet  with  him  to  give  him  a  deposit.  What 
I  am  bound  to  hold  is  that  where  a  person  is  so  foolish 
as  to  give  a  deposit  he  can  never  afterwards  recover 
it,  so  that,  even  if  he  were  to  win  his  bet,  the  other 
person  oould  laugh  in  his  face  and  say:  **1  am 
neither  going  to  pay  you  the  money  you  have  won 
nor  return  you  your  deposit."  It  seems  to  me  that 
the  decision  must  go  that  length.  That  is  the  proper 
construction  of  the  Betting  Act.  I  am  aware  that  it 
has  been  held  that  before  the  wager  has  been  deter- 
mined the  deposit  can  be  recovered.  Though  these 
decisions  seem  to  me  to  be  an  encroachment  upon  the 
Act,  I  do  not  wish  to  sav  anything  against  them,  but 
when  I  am  asked  to  go  farther  stiS,  I  must  decline  to 
do  so.  I  am  fortified  in  this  o^ion  by  the  juf 
ments  in  Manning  v.  PurceU,  3  W.  B.  274,  7 
1L&G.66.  , 

Knowing  the  result— the  disgusting  result — of  my 
decision,  nevertheless  I  am  bound  to  pronounce  that 
that  is  the  law.  The  ruling  of  Cave,  J.,  must  be 
affinned. 

Eat,  L.J.,  read  the  following  judgment: — The 
plaintiff  and  defendant  in  September,  1893,  entered 
mto  a  contract  for  gambling  in  stocks  and 
•hwa  by  ^etendmg  to  buy  for  a  future  day,  and 
debiting  and  crediting  one  another  for  any  change  in 
the  market  price  over  the  day  named,  without,  in 
fact,  buying  or  selling  any  stock  or  shares.  The 
^aintiff  deposited  with  the  defendants,  who  are 
wokers,  certain  property  as  security  for  the  perform- 
ance of  this  contract.  These  securities  were  not 
reahaed,  and  he  has  been  held  entitled  to  recover 
them. 


But  he  also  deposited  with  the  defendants  £3,000 
in  money,  in  two  different  sums  of  £2,000  and 
£1,000.  The  former  sum  on  the  10th  of  Pebruary, 
1894,  the  latter  on  the  27th  of  the  same  month. 
The  receipts  for  these  sums  show  that  they  were 
deposited  as  what  is  called  cover,  that  is  to  abide  the 
result  of  the  gambling,  and  if  the  rescdt  was  in  favour 
of  the  brokers  to  enable  them  to  pay  themselves  by 
appropriating  the  deposit  or  so  much  of  it  as  was 
necessary.  Accounts  were  furmshed  by  the  brokers 
every  three  months,  and  in  the  first  rendered  after 
these  deposits  were  made,  they  were  entered  to  the 
brokers'  debit  on  the  days  of  receipt,  the  biJance 
being  £2,413  168.  lid.  in  favour  of  the  plaintiff. 
Thus  £586  3s.  Id.  of  the  £3,000  was  shown  to  have 
been  used,  and  the  account  showed  that  to  make  up 
the  required  cover  of  £3,000  for  future  transactions 
£586  3s.  Id.  must  be  paid  to  the  brokers,  and  ou  the 
assumption  that  this  would  be  done  there  was  an 
entry  '*  Deposit  retained,  £3,000." 

Interest  was  credited  to  the  plaintiff  upon  this 
£3,000  on  one  side  of  the  account,  and  on  the  other 
he  was  debited  with  interest  on  the  particular  pur- 
chases. The  plaintiff  paid  £586  3s.  Id.  on  the  8th  of 
March,  and  the  £3,000  having  been  thus  made  good 
the  gambling  went  on  till  the  25th  of  April,  when  the 
plaintiff  gave  notice  to  the  defendants  to  dose  the 
account.  On  the  26th  of  April  the  plaintiff  com- 
menced this  action  to  recover  the  £3,000. 

It  appears  from  the  account  since  rendered,  which 
has  be^  put  in  by  the  plaintiff,  that  at  that  date  he 
was  indebted  to  ^e  defendants  to  an  amount  much 
exceeding  the  £3,000,  the  account  being  stated  pre- 
cisely in  the  same  way  as  the  former  account  which 
he  had  received,  and  the  £3,000  being  entered  in  two 
sums  of  '*  Balance,  £2,413  lOs.  lid.  and  cash, 
£586  38.  Id."  as  the  first  items  to  the  plaintiff's 
credit. 

But  attention  was  particularly  called  to  the  fact 
that  interest  on  £3,000  was  credited  to  the  plaintiff 
up  to  the  22nd  of  June,  the  day  of  delivery  of  this  last 
account,  this  it  was  said  showed  that  tiie  £3,000  had 
not  been  appropriated.  Before  the  commencement  of 
this  action  tnere  was  no  repudiation  by  the  plaintiff 
of  the  gambling  transaction. 

By  section  18  of  8  &  9  "Vict,  c  109,  the  contract 
between  the  plaintiff  and  the  defendants  for  gamblmg 
was  null  and  void.  By  the  latter  paii  of  the  same 
section  it  is  provided  that  "  no  suit  shall  be  brought 
or  maintaiuMl  in  any  court  of  law  or  equity  for  the 
recovery  of  any  sum  of  money  or  valuable  thinff 
alleged  to  be  won  upon  any  wager  or  which  ahan 
have  been  deposited  in  the  hands  of  any  person  to 
abide  the  event  on  which  any  wager  shall  have  been 
made."  If  this  deposit  comes  within  those  words  it 
cannot  be  reoovereo.  It  is  suggested  that  the  statute 
only  refers  to  money  or  valuables  deposited  with  a 
third  person  as  stakeholder.  The  statute  does  not  say 
so.  It  says  with  **  any  person."  And  I  am  not  able 
to  conceive  any  valid  reason  for  construing  it  to  have 
the  suggested  meaning.  The  object  is  to  discoiurage 
naming  and  watering  by  making  the  money  won  or 
lost  irrecoverable,  and  also  by  making  any  deposit 
made  to  abide  the  event  irrecoverable.  What  can  it 
matter  with  whom  it  was  deposited  ?  If  it  could  be 
recovered,  the  intention  as  well  as  the  letter  of  the 
statute  would  be  violated.  It  was  quite  familiar  that 
money  was  deposited  with  one  of  the  gamblers  as  well 
as  wiui  a  third  party  as  stakeholder.  For  example, 
it  was  common  in  betting  with  a  bookmaker  to  de- 
posit the  amount  which  he  might  win  on  cash  bets 
in  his  hands,  to  be  his  in  case  he  won ;  if  not,  to  be 
returned  when  he  paid  his  loss. 

Ill  Manning  v.  Purcdl  the  testator  ke^t  a  betting 
office  and  betted  on  horse  zaoe0>  and  reoeiyed  depositi 
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from  the  persons  who  betted  with  him.  Some  of  these 
bets  were  determined  against  him  in  his  lifetime.  Some 
after  his  death.  His  widow  and  administatrix  paid 
the  bets  decided  in  the  testator's  lifetime,  ana  re- 
turned the  deposits  as  to  them.  She  also  returned 
the  deposits  as  to  those  bets  which  were  decided  after 
the  testator's  death.  With  respect  to  the  latter  it 
was  held  that  she  was  riffht  to  return  the  deposits, 
becaose  the  bets  undecided  were  cancelled  by  the 
testator's  death.  But  as  to  those  decided  in  his  life- 
time she  was  not  allowed  to  retain  the  amount  out  of 
the  estate,  on  the  ground  tiiat  8  &  9  Vict.  c.  109,  s. 
18,  made  both  the  bets  and  deposits  irrecoverable. 
Turner,  L.J.,  said  that  as  to  these  payments,  "  having 
regard  to  the  provisions  of  the  statute  they  could  not 
have  been  recovered  from  the  testator  in  his  lifetime, 
and  that,  therefore,  the  payments  by  the  administa- 
trix in  respect  of  these  can  be  regarded  only  as 
voluntary  payments,  and  not  valid  against  the 
estate."  I  should  consider  this  decision  binding  on 
me  if  I  disagreed  with  it.  But  for  the  reasons 
already  indicated  I  respectfully  say  I  entirely  agree 
with  it. 

But  then  it  was  argpied  that  at  any  time  before  the 
mone^  was  appropriated  by  the  defendants  the 
plaintiff  could  repudiate  the  void  contract,  and 
reclaim  the  deposit.  This  was  decided  in  Vamey 
V.  Hickman,  5  C.  B.  271  ;  Hampden  v.  WaUh, 
24  W.  B.  607,  1  a  B.  D.  189;  and  in  the 
Privy  Council  case  Trimble  v.  Hill,  28  W.  E.  479, 
5  App.  Cas.  342.  One  of  the  grounds  in  the  first  of 
these  cases — and,  I  confess,  the  most  intelligiUe  to 
me — ^is  that  upon  the  repudiation  the  money  ceased 
to  abide  the  event  and  became  money  of  the  plaintiff 
in  the  hands  of  the  defendant  without  any  good 
reason  for  detaining  it.  But  in  OaUy  v.  Field,  9 
Q.  B.  431,  it  was  held  that  the  repudiation  must  be 
made  before  action  brought,  and,  astliere  is  no  cause 
of  action  until  repudiation,  this  is  not  a  merely 
technical  objection.  But  there  is  a  question  whether 
the  plaintiff  in  this  case  at  the  time  of  bringing  the 
action  had  repudiated  so  as  to  entitle  him  to  a  return 
of  the  deposit.  And  upon  the  facts  which  I  have 
stated  I  do  not  think  he  could.  He  did  not  brinff 
this  action  until  the  £3,000  was  more  than  absorbed 
by  his  losses,  and  he  knew,  from  the  manner  in 
which  the  accounts  sent  to  him  were  stated,  that  the 
£3,000  would  be  treated  as  appropriated  towards  these 
losses.  It  was  sought  to  avoid  this  difficulty  by 
saying  that  in  this  account  rendered  after  action  the 
plaintiff  was  credited  with  interest  on  the  £3,000 
down  to  the  date  of  sending  in  that  account,  although 
it  showed  a  large  balance  aminst  him.  But  as  the 
£3,000  was  entered  as  tiie  Snt  item  of  the  plaintiff's 
credit,  this  credit  of  interest  must  be  treated  as  a 
mistake  if  it  credited  interest  beyond  the  25th  of 
April,  when  the  account  was  dosed.  For  these  reasons 
I  think  the  appeal  fails. 

A.  L.  Smith,  Ii.J.,  in  a  written  judgment,  after 
stating  the  facts  and  section  18  of  the  statute  8  ft  9 
Yict.,  c.  109,  proceeded  as  follows : — ^It  will  be  seen 
that  this  section  does  not  make  the  agreement  il- 
legal but  renders  it  void,  and,  as  was  well  pointed 
out  by  Lush,  J.,  in  Haigh  v.  Toivn  Council  of  /SAe/'- 
field,  23  W.  B.  647,  L.  B.  10  Q.  B.  109,  a  wager  by 
the  statute  is  made  a  thing  of  a  neutral  character,  it 
is  not  forbidden,  it  leaves  an  ordinary  betting  debt  a 
mere  debt  of  honour  de^nivinff  it  of  all  legal  obliga- 
tion, but  not  makmg  it  illegtu.  It  is  manifest  that 
no  action  can  be  toou^t  by  the  one  against  the 
other  to  enforce  any  contract  so  declared  to  be  void, 
but  it  has  been  held  by  authorities  that  it  is  far  too 
late  now  to  question  that  as  soon  as  one  party  to  a 
ganing  cuitcact  reoeivM  notioe  from  the  other  parigr 


that  the  former  declines  to  abide  any  lon^  hy  tbe 
wagering  contract,  money  deposited  by  lum  thore- 

rn  ceases  to  be  money  deposited  in  the  hands  of 
latter  *'  to  abide  the  event  on  which  anv  wager 
shall  have  been  made,"  and  any  money  still  in  the 
latter's  hands  unappropriated  by  him,  becomes  money 
of  tiie  former  without  any  good  reason  for  the  latter 
detaining  it,  and  in  such  circumstances  an  action  for 
mon^  had  and  received  to  the  plaintiff's  use  will 
lie.  This  was  held  as  long  ago  as  the  year  1828  by 
the  King's  Bench  in  HaMow  v.  Jackeon,  8  B.  &  C. 
225;  Vameu  v.  Hickman;  followed  hjHamnden  v. 
Wahh;  and  adopted  in  1880  by  the  Privy  €k>uncil 
in  Trimhle  v.  UiU,  This  prindple  was  also,  as  it 
appears  to  me,  enunciated  oy  Turner  and  Knight 
Bruce,  L.JJ.,  in  the  case  of  Manning  v.  PurceU* 
This  notice  may  be  given  both  before  as  well  as  after 
the  event,  to  abide  which  the  money  has  been 
deposited,  has  come  off,  but  in  the  latter  case  it  must 
be  given  before  the  money  has  been  appropriated  to 
the  purpose  for  which  it  had  been  deposited,  for  if 
appropriated  it  is  no  longer  money  of  the  plaintiff's  in 
the  defendant's  hands.  If  it  is  still  unappropriated 
the  defendant  cannot  set  np  the  gaming  and 
wagerinff  contract  to  retain  it,  tor  the  statute  enacts 
that  such  a  contract  is  void,  and  the  result,  therefore, 
is  that  if  one  party  to  a  gaming  and  wagering  con- 
tract gives  to  the  other  party  notice  in  time  tioat  he 
with£aws  from  the  contract,  he  can  recover  back  his 
deposit  whether  in  the  hands  of  his  co-better  or  of  a 
third  party.    Aliter  if  he  does  not. 

Now,  in  the  present  case,  when  the  plaintiff  gave 
the  notice  to  the  defendants  that  he  withdrew  from  any 
further  carrying  on  of  the  gaming  contract^  which  he 
was  entitled  to  do,  it  is  admitted  that  he  was  largely 
indebted  to  the  defendants  for  differences,  and,  in  my 

i'udg^ent,  my  brother  Cave  took  the  correct  view 
notwithstanmng  Mr.  Bigham's  criticism  of  the 
accounts)  of  the  transactions  between  the  parties 
when  he  held  that,  as  the  plaintiff  became  from  time 
to  time  in  debit  to  the  defendants  for  diffarenoes,  the 
£3,000  pro  tanto  became  used  up,  and  that,  aa  a 
matter  of  fact,  every  farthing  of  the  £3,000  had  been 
exhausted  and  more,  when  the  notice  was  given  by 
the  plaintiff,  and  that  this  being  the  real  truth  of 
the  case  the  plaintiff  could  not  recover  back  the 
£3,000  nor  any  part  of  it. 

Cave,  J.,  was  right  in  refusing  to  order  the  retain 
to  the  plaintiff  of  the  £3,000.  In  the  case  of  the 
securities  deposited,  the  plaintiff  was  in  time  with  his 
notice,  and  in  this  he  was  not.  His  appeal  must 
share  tne  same  fate  as  that  of  the  defendant's 
appeEd,  and  be  dismissed,  with  costs. 

Appeal  diemiued. 

Solicitor  ior  the  plaintiff,  Theodore  AUingham, 

Solicitors  lor  the  defendants.  Last  A  Bon*. 


Nov.  11. 


From  Q.  B.  Div.   ) 

(A.  L.  Smith  and  > 

Eigby,  L.JJ.)      j 

The  Shoe  MANXTFAoruBiNa  Co.  (Limited)  v. 

CXTTLAK.  (a.) 

Practice  —  Patent  action^-- Jurisdiction  of  Cowri  of 
Appeal  to  allow  amendment  of  particfUare  of  ohfec^ 
tiona— 46  &  47  Fic<.  c.  67,  «.  29— iJ.  /S.  C,  ord.  68, 
r.  4. 

Tht  Court  of  Appeal  has,  under  ord.  58,  r.  7,  juris^ 

(a.)  Beported  b;;^  Wm.  Scott  THOMPSOir,  Bsq.» 
ftt-Law. 
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didion  to  aUow  the  amendmerU  of  particulara  of  object 
jedions  ;  hut. 

Held,  that,  on  the  fnerit$,  leave  to  amend  ought  not  to 
he  given,  as  the  defendant  would  not  he  prejudiced  hy  the 
jndgment  in  the  action  if  he  afterwarde  Bought  to  have 
the  plaintiff* »  patents  revoked. 

This  was  a  motion  by  the  defendants  to  an  action 
for  the  infringement  of  certain  letters  patent,  for 
letTe  to  amend  their  particulars  of  objection  and 
tddoce  forther  evidence  upon  the  hearing  of  the 
appeal 

The  action  was  brought  seeking  an  injunction  to 
restrain  the  infringement  of  three  letters  patent 
(hereinafter  respectively  referred  to  as  patents  A.,  B., 
&C.). 

The  defendants  delivered  with  their  defence  parti- 
cdars  of  objections,  by  which  as  fbally  reamended 
ike  defendants  in  effect  alleged  that  the  patents 
were  invalid  by  reason  of  tw^ve  instances  of  prior 
publication  or  user  therein  mentioned. 

The  action  was  tried  before  Bomer,  J.,  on  the  3rd, 
4th,  13th,  14th  &  15th  of  Mav,  1895. 

By  his  judgment  delivered  on  the  12th  of  June, 
1895,  his  lordship  held  that  the  plaintifib'  ^tents  A., 
B.,  ft  C.  were  respectively  valid,  and  ms  lordship 
further  held  that  the  defendants  had  infringed  patents 
A.  ft  B.  respectively,  and  granted  an  injunction  and 
other  relief  in  respect  of  such  last-mentioned  patents. 

The  defendants  served  notice  of  appeal  against  that 
ludgment,  and  now  moved  that  they  mippht  be  at 
liberty  to  further  amend  their  particulars  of 
objections,  by  alleging  seven  further  instances  of 
alleged  anticipations  specified  in  their  notice  of 
motion.  From  an  affidavit  filed  by  the  defendants 
it  appeared  that  the  failure  of  the  defendants  to 
discover  these  seven  alleged  anticipations  and  include 
than  in  the  particulars  of  objections  prior  to  the 
trial  of  the  action  was  due  to  the  mistake  of  the 
person  employed  to  search  at  the  Patent  Office. 

r.  Terrell,  Q.O,,  and  Micklem,  for  the  appellants. — 
This  court  has  a  discretion  under  ord.  58,  r.  4,  to 
allow  such  an  amendment  as  now  asked  for,  and 
whether  such  leave  will  be  granted  depends  on  the 
dzcumstances  of  each  case :  Firrie  v.  York-street  Flax 
Spinning  Co.,  Limited,  11  Pat.  Bep.  429 ;  Cropper  v. 
Smith,  33  W.  B.  60,  26  Oh.  D.  700  (in  the  House  of 
Lords,  33  W.  B.  753,  10  App.  Oas.  249).  The  judgment 
of  Bowen,  L.J.,  in  the  lart  case  (26  Oh.  D.,  at  p.  711) 
shows  that  this  amendment  ought  to  be  allowea.  If 
allowed  of  course  it  will  be  on  the  terms  settled  in 
the  case  of  Baird  v.  Moule's  Earth  Closet  Co.,  17 
Gh.  D.,  at  139n. 

M<mUon,  Q.C.,  and  Lawson,  for  the  respondents. — 
^08  court  has  no  jurisdiction  to  allow  the  amend- 
ment of  nartionlars  of  objections  in  a  patent  action, 
^le  woros  **  the  court  or  a  judge  "  in  ord.  58,  r.  4, 
refer  sdd^  to  a  judge  of  first  instance :  see  the  judg- 
ment of  Gotton,  L.J.,  in  Cole  v.  Saqui,  37  W.  B.  109, 
40  Gh.  D.,  at  p.  133.  [A.  L.  SinxH,  L.J.— After  the 
trial  the  j  udge  of  first  instance  is  functus  officio.!  Sec- 
tion 29  of  the  Patents,  Designs,  and  Trade-Marks  Act, 
1883,  does  not  apply  to  the  Oourt  of  Appeal.  [Bioby, 
LJ.— The  wordi  of  rule  4  are  very  wide.]  If  the 
judge  at  the  trial  omitted  to  certify  in  respect  of 
certain  of  the  nartionlars  of  objections,  the  Oourt  of 
J^peal  would  have  no  power  to  supply  the  omission. 
[Skith,  L.  J. — It  is  omj  a  question  of  costs.]  Yes, 
D«t  it  envolves  a  question  of  right.  Even  if  the 
defendants  fail  on  this  appeal  they  wiU  not  be 
eitopped  from  applying  to  have  these  patents 
reroVid :  In  re  Deeky'e  Patent,  43  W.  B,  517 ;  [1895] 
1CL687. 

TemU,  Q.C.f  in  teply,  leferted  io  In  re  EaddofiCs 
iVitml,  33  W.  B.  96,  64.L.  J.Ch.  (N.  S.)  126. 


A.  L.  Smith,  L.J. — ^This  is  a  application  under 
ord.  58,  r.  4,  that  the  defendants  may  be  allowed  to 
make  an  amendment  in  their  particulars  of  objections, 
and  to  introduce  evidence  upon  the  hearing  of  the 


e  action  was  brought  in  respect  of  the  infringe- 
ment of  certain  patents,  and  it  occupied  five  days 
before  Bomer,  J,  The  defendants  gave  particulm 
of  objections,  amounting  to  twelve  in  number. 
Bomer,  J.,  gave  judgment  that  the  defendants  had 
infrin^ied  patents  A.  and  B.  The  defendants  appeal 
to  this  court,  and  say  that  Bomer,  J.'s  judgment 
was  incorrect.  They  now  apply  for  leave  to  add 
seven  further  particulars  of  objections,  and  they  ask 
us  to  overhaul  Bomer,  J.'s  judgment  on  the  twelve 
objections,  and  to  go  into  a  new  case  as  to  the  seven. 
I  diould  be  very  rductant  to  accede  to  such  an  appli- 
cation, because  if  it  were  to  accede  to  it  this  court 
would  be  inundated  with  similar  applications. 

It  is  said  that  we  have  no  jurisdiction  to  allow 
these  amendments.  In  my  opinion  we  have  that 
power.  It  is  said  that  section  29  of  the  Patents, 
Designs,  and  Tramways  Act,  1883,  has  enacted  that 
the  amendment  of  particulars  of  objections  shall  only 
be  made  by  "  the  court  or  a  judge,"  and  it  is  said 
that  in  Cropper  v.  Smith  it  has  been  decided  that  the 
Oourt  of  Appeal  is  not  a  court  or  a  judge  within  the 
meaning  of  that  section.  [His  lordship  pointed  out 
that  in  Cropper  v.  Smith  the  defendant  had  expressly 
refused  to  ask  for  leave  to  amend :  26  Oh.  D.,  at 
p.  708.]  Now  we  have  the  express  provision  of 
ord.  58,  r.  4.  [His  lordship  read  the  rule.]  In  my 
judgment  a  patent  and  any  other  action  stand  in  the 
same  position  in  this  respect,  and  there  is  no  differ- 
ence between  the  law  in  a  patent  action  and  in  any 
other  action  in  this  court.  If  authority  were  wanted 
I  think  the  case  of  Cropper  v.  Smith  in  this  court 
decided  that  there  is  tins  power  given  to  this  court 
to  order  amendment.  In  that  case  both  Gotten  and 
Fry,  L.JJ.,  base  their  decisions  on  the  fact  that  the 
applicants  had  deliberately  refused  to  ask  for  leave  to 
amend.  With  what  Bowen,  L.J.,  said  in  the  same 
case  on  the  question  of  amendment  I  cordially  agree. 
I  have  not  the  slightest  doubt  that  we  have  a 
discretion  to  aUow  amendment  in  this  action. 

Ouffht  we,  however,  to  exercise  our  discretion  by 
allowmg  these  amendments  P  If  we  grant  leave  this 
would  mtppen.  When  this  appeal  comes  on  we  shall 
have  to  t^  the  question  not  omy  as  to  the  twelve  old 
objections,  but  also  as  to  the  seven  new  ones. 

Nothing  could  be  more  inconvenient  than  that. 
How  the  defendant  nuraed  discovering  these  specifi- 
cations, which,  as  he  alleges,  show  that  these  patents 
are  invalid,  I  cannot  understand.  There  will  be  no 
irremeable  damage  done  to  the  defendant  if  we 
refuse  this  application,  for  our  decision  in  In  re 
Deeley's  FtUent  shows  that  the  defendant  will  not  be 
estopped  by  the  judgment  in  this  action  from  takiiu^ 
proceiedings  to  lutve  the  plaintiff's  patents  revoked. 
In  this  case  the  defendant,  owing  to  a  blunder,  has 
not  been  able  properly  to  impeach  these  patents,  but 
he  can  properly  impeach  them  by  means  of  a  petition 
for  their  revocation.  The  apphcation  ought,  there- 
fore, in  my  judgment,  to  be  dismissed  with  costs. 

Bioby,  L.J.,  concurred. 

Solicitors,  Sharpe,  Farker,  Fritchard  &  Barham; 
J.  H.  Johnson,  Son,  &  Ellis,  for  Dennis  A  Faulkner 
Northampton. 
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/»  re  Copland. 
MiTOHELL  V.  Bain,  (a.) 

^(2m»nt8<ra<u>n — Coats — Beal  and  personal  estate. 

Where  the  costs  of  administration  are  increased  by  the 
administration  of  real  estate,  swh  increased  costs  must 
he  home  hy  the  real  estate. 

Further  oonfflderatioii. 

Oaroline  Stewart  Copland,  by  her  will  dated  the 
18tii  of  Jaly,  1889,  devised  three  freehold  houses  to 
trustees  to  uie  use  that  her  sister  should  receive  there- 
out an  annuity  of  £100  a  ^ear  during  her  life,  and, 
after  her  death,  the  testatrix  directed  that  the  three 
houses  should  fall  into  her  residuary  estate,  and, 
except  as  aforesaid,  she  devised  all  her  real  and  lease- 
hold estate  upon  trust  to  sell  and  stand  possessed  of 
the  proceeds  upon  trust  to  pay  her  just  debts,  funeoral, 
and  testamentary  expenses  and  legacies,  and  in  case 
the  proceeds  should  be  insufficient  for  that  purpose, 
she  directed  that  such  deficiency  should  be  maoe  up 
and  payable  out  of  her  personal  estate;  and  after 
giving  her  personal  estate  other  than  chattels  real 
upon  trust  to  pay  certain  charitable  legacies,  she 
gave  the  residue  of  her  estate  to  her  executors  abso- 
lutely. 

The  testatrix's  real  estate  consisted  of  the  three 
houses  devised  by  her  wilL 

On  the  same  diay,  but  subsequently  to  signing  her 
will,  testatrix  signed  and  handed  to  the  trustees  of 
her  will  a  letter,  directing  them  to  hold  the 
three  houses  upon  a  secret  trust  for  duuitable  pur- 

The  testatrix  died  on  the  7th  of  July,  1891. 

On  the  9th  of  November,  1892,  her  trustees  com- 
menced an  action  for  the  administration  of  her  estate, 
in  the  course  of  which  questions  of  considerable 
difficult  arose,  owinff  to  the  way  in  which  the  testa- 
trix had  disposed  of  her  real  estate. 

The  point  was  raised,  whether  part  of  the  costs 
ought  not  to  be  borne  by  the  real  estate. 

Vernon  Smith,  Q,C,,  and  Kenigon  Parker,  for  a  co- 
heir in  gavelkind. — ^l^e  testatrix  has  directed  how 
**  testamentary  expenses "  are  to  be  paid,  but  the 
devise  of  real  estate  is  invalid,  and  the  testamentary 
expenses,  which  indnde  costs  in  this  action,  must  l>e 
paid  out  of  personal  property. 

Ingle  Joyce,  for  the  Attomey-Gkneral. — It  is  only 
just,  that,  so  far  as  costs  have  been  increased  by  the 
administration  of  the  real  estate,  they  should  be  borne 
by  the  real  estate.  That  was  the  view  taken  in 
Patchina  v.  BameU,  51  L.  J.  Ch.  74,  30  W.  R.  Dig. 
54,  and  followed  in  In  re  Middleton,  Thompson  v. 
Harris,  30  W.  E.  293,  19  Ch.  D.  552. 

Vernon  Smith,  Q,C,,  replied. 

S,  Eady,  Q.C,  and  H,  Greenwood,  L,  T,  Dihdin^ 
and  J,  H,  Boome,  for  other  parties. 

North,  J. — I  consider  that  the  question  is  settled 
by  the  two  cases  cited.  The  proper  order  will  be  that 
costs  are  to  be  paid  out  of  personal  estate,  except  so 
far  as  they  have  been  increased  by  administering  real 
estate. 

Solicitor  for  the  co-heir  in  gavelkind,  T,  F, 
Adshead, 

Solicitor  for  the  Attorney- General,  The  Solicitor  to 
the  Treasury, 


Solicitors  for  the  other  parties,  B,  H,  Benitey,  A. 
Slater,  Clayton,  Sons,  A  Fargus, 


(a.)  Reported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


Q.  B.  Div.  J 

(Lord  Russell  of  Eillowen,  |  Oct.  25. 

C.J.,  and  Cave,  J.)        1 

MOOBB  V,  PsABOB'S  DiNINa  AND  REFRESHMENT 

Rooms  (Limited],  (a.) 

Margarine — Exposure  for  sale-^Bestaurant  keepers — 
Sale  of  margarine  by  retail — Margarine  Act,  1887 
(50  ik  51  Vict,  c.  29),  ss,  4,  6. 

The  defendants  were  restaurant  keepers,  and  supplied 
their  customers  with  (inter  aUa)  **  slices "  of  bread 
and  broiled  haddocks,  to  be  consumed  on  the  premises. 
In  the  shop  was  a  lump  of  margarine  which  wcu  only 
used  to  spread  upon  the  slices  of  bread,  and  small 
portions  of  it  were  also  placed  as  a  condiment  upon  the 
broiled  haddocks.  In  both  cases  the  price  charged  for 
the  slices  of  bread  and  for  the  haddocks  was  the  same 
whether  a  portion  of  margarine  was  supplied  with  them 
or  not.     The  lump  of  margarine  had  no  label  upon  it. 

Upon  an  information  laid  hy  one  of  the  customers 
the  magistrate  refused  to  convict  the  defendants  of  eac- 
posingfor  sale  margarine  not  labelled  as  required  by  tJ^e 
6th  section  of  the  Margarine  Act,  1887. 

Held,  on  appeal,  that  the  magistrate  was  right,  as 
there  was  evidence  to  show  that  the  defendants  did  not 
sell  margarine  except  in  conjunction  with  some  other 
article,  and,  therefore,  that  there  uxis  no  "  exposing  for 
sale  "  by  retail  within  the  meaning  of  the  section. 

Special  case. 

This  was  an  appeal  by  John  Moore,  an  officer  of 
the  Butter  Association,  against  the  decision  of  Mr. 
Haden  Corser,  a  metropolitan  police  magistrate, 
sittiog  at  Worship-street,  who  had  refused  to  oonvict 
the  respondent  company  for  an  alleged  offence  under 
the  Margarine  Act  of  1887. 

The  facts  were  substantially  as  follows  :  On  the 
22nd  of  January,  of  this  year,  Moore,  with  another 
officer  of  his  association,  went   to  the   defendants' 
establishment  known  as  the  '*  Wilberforce  "  in  Great 
Eastern-street,  CHty.     He   called   for  some  coffoe, 
bread  and  butter,  and  was  served.      Subsequently 
Moore  asked  the   attendant  for   four  slices  of  diy 
bread  and  three-pennyworth  of  butter,  and  was  told 
that  the  compound  used  as  butter  was  a  mixture  of 
margarine  and  butter,  and  he  replied  that  that  would 
do.    Then,  accordmg  to  his  version  of  what  took 
place,  the  girl  went  to  the  counter  and  out  a  pieoe 
off  a  big  lump  of  margarine  on  the  shelf  and  weighed 
it,  but  me  manager  intervened,  and  told  Moore  that 
he  could  not  be  supplied  with  the  article  in  order  to 
take  it  awav.    The  complainant  said  he  wanted  it  for 
analysis  ana  offered  3d.     The  manager  then  repeated 
his  former  observation  and  pointed  out  notices  on 
the  walls  containing  the  following  announcement : — 
**  Pearce's  Dining  and  Refreshment  Room,  Limited. 
— Notice. — Slices,  ^d.  each.     Nothing  but  a  mixture 
of  ^e  best  Dauish  butter  and  margarine  is  sold  at 
this  establishment."      The  defendants  admitted  that 
except  these  notices  there  was  no  label  either  on  the 
plates  containing  the  slices  or  on  the  big  lump  of  the 
compound ;  and  also  admitted  that  in  the  shop  there 
was  a  board  on  which  was  a  notice  to  the  effect  that 
"  bread  and  butter  "  was  sold  there.     In  the  end 
Moore  and  his  colleague  were  ordered  out  of  the 
shop  by  the  manager  without  their  obtaining  the 
pieoe  of  the  compound  whidi  had  been  out  off. 

(a.)  Reported  by  Ebskins  Reid,  Esq.,  Banistor- 
at-Law« 
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In  the  eridenoe  given  before  the  magistrate  it 
was  stated  that  slices  were  mostly  cat  bdiind 
the  counter  from  which  customers  helped  them- 
idiyes.  The  maigarine  was  only  sold  spread  on 
ilioee  or  placed  on  haddocks  and  in  neither  case 
WM  the  price  of  the  article  reduced  if  no  margarine 
WM  taken.  For  the  complainant  it  was  contended, 
that  having  regard  to  tne  facts  the  mixture  had 
been  exposed  for  sale  under  oircumstances,  which 
Ivoaght  the  defendants  within  reach  of  the  Mar- 
garine Act.  Beliance  was  more  especially  placed 
OQ  the  fact  that  no  label  was  placed  upon  Uie  large 
hnnp  of  the  mixture.  For  the  defendant  company 
the  contention  was  that  they  did  not  sell  margarine 
by  retail  but  only  on  slices,  and  tiiat  they  were  there- 
fore not  boond  to  comply  with  the  provisions  of  the 
Margarine  Act. 

The  magistrate  dismissed  the  summons,  being 
of  opinion  that  the  Act  did  not  apply.  In  his 
opinion  the  defendants  were  refreshment  -  room 
keepers  and  were  not  sellers  of  margarine  by 
retaQ.  They  only  sold  margarine  as  a  compound 
article  —  i.e.,  as  "slices,"  or  bread  spread  with 
margarine,  and  not  separately  as  margarine.  He 
omsidered  that  the  Act  only  applied  to  shops, 
such  as  butter  shops  or  grocers^  shops,  where 
margarine  was  usually  sold.  The  lump  on  the  shelf 
was  only  there  for  the  purpose  of  being  used  to 
spread  on  bread  and  was  not  ''exposed  for  sale" 
within  the  meaning  of  the  6th  section,  and,  therefore, 
neither  it  nor  the  uices  required  a  label. 

From  this  decision  Moore  appealed. 

Morton  Smith  (with  him  Dickens,  Q.O.),  for  the 
apDdlant— The  object  of  the  Act  is  to  protect  the 
nublic  from  having  margarine  palmed  off  on  them  as 
butter.  I  shall  be  contented  if  your  lordships  hold 
that  the  lump  on  the  shelf  must  have  a  label,  though 
strictly  spealong  one  should  also  be  attached  on  every 
plate  of  slices.  The  Act  applies  to  everybody  deal- 
mg  in  margarine  for  profit.  Section  4  directs  that 
every  person  dealing  in  margarine  whether  wholesale 
or  r^aQ,  whether  a  manufacturer  or  importer,  or  as  a 
consignor  or  consignee,  or  as  a  commission  agent  or 
otherwise,  who  is  found  guilty  of  an  offence  under 
this  Act  shall  be  liable  to  a  fine.  Section  6  directs 
that  where  margarine  is  exposed  for  sale  by  retail 
there  shall  be  attached  to  every  parcel  thereof  so 
exposed  and  in  such  manner  as  to  be  dearly  visible  to 
the  pmi)haser  a  label  on  which  is  printed  the  word 
"  margarine,"  otherwise  the  vendor  is  liable  to  a  fine 
nnder  section  4. 

Ogle,  for  the  respondents,  was  not  called  upon. 

Lord  BirssELL  of  Killowen,  C.  J.— It  is  an  impor- 
tant question  which  is  raised  in  this  case.  The  statute 
on  which  the  point  turns  was,  no  doubt,  mainly  passed 
to  protect  the  public  against  deception.  Before  I 
say  anything  else,  I  should  like  to  make  this  general 
obserration,  that  the  persons  here  charged  with  the 
olEeooe  have  throughout  acted  entirely  above  board, 
and  no  manner  of  deception  has  been  alleged  a^inst 
them.  The  question  the  court  has  to  decide  is 
whether  the  defendants  have  committed  a  technical 
olEence  under  the  Act.  Section  4  of  the  Act  does  not 
crate  the  offianoe,  it  only  imposes  the  penalty.  Sec- 
tion 6  creates  the  offence,  and  it  is  with  that  section 
that  we  have  to  deal.  Did  the  defendants  commit  an 
oiience  within  the  meaning  of  the  middle  clause  of 
that  section,  which  deals  with  ''  exposure  for  sale  "  ? 
^bat  section  directs  that  every  person  dealing  in 
marpiarine  in  the  manner  describea  in  the  preceding 
•echon,  shall  conform  to  the  following  regumtions :  — 
"  Erery  package,  whether  open  or  closed,  and  con- 
tainmg  margarine,    shaU  be   branded   or   durably 


marked  '  margarine,'  and  if  such  margarine  be 
exposed  for  sale  by  retail,  there  shall  be  attached  to 
each  parcel,  in  such  manner  as  to  be  clearly  visible  to 
the  purchaser,  a  label  marked  '  margarine,'  and 
every  person  selling  margarine  by  ret^,  save  in  a 
package  duly  branded  or  durably  marked  shall,  in 
each  case,  deliver  the  same  to  the  purchaser  in  or 
with  a  paper  wrapper,  on  which  shall  be  printed  in 
capital  letters,  of  a  certain  size,  the  word  '  mar- 
garine.' "  Has  that  section  been  contravened  in  this 
case?  In  my  opinion  it  has  not.  The  facts  were 
these.  The  defendants  kept  a  refreshment  house,  and 
did  not  sell  any  of  the  articles  in  which  they  dealt 
to  be  taken  away.  It  was  strictly  a  refreshment 
room  in  which  the  customers  eat  whatever  they  called 
for.  There  was  a  notice  in  the  shop  that  nothing 
but  a  mixture  of  the  best  Danish  butter  and  mar- 
garine was  sold  at  this  establishment.  The  slices  of 
bread  that  were  sold  at  ^d.  each  had  the  mixture 
spread  upon  them,  and  the  twopenny  haddocks  had  a 
piece  of  it  supplied  with  them  as  a  condiment.  The 
informant  a»ed  to  be  supplied  with  some  of  the 
butter  from  the  lump,  in  order  that  he  miffht  take  it 
away.  If  this  had  been  sold  to  him,  I  tnink  there 
would  have  been  a  great  deid  to  be  said  for  the  view 
taken  by  the  complainant  that  in  fact  margarine  was 
sold  at  that  establishment  by  retail  The  manager, 
however,  promptly  informed  him  that  they  did  not 
sell  margarine,  and  that  it  was  only  used  by  them  in 
conjunction  with  bread  or  haddocn. 

llien  I  come  to  this  question :  Was  this  a  case  of 
"  exposing  for  sale  by  retail '  mamirine ' "  within  the 
the  meamng  of  the  last  part  of  the  section  ?  To 
answer  that  we  must  carefully  read  the  last  part  of 
the  section,  which  provides  that  every  person  selling 
margarine  by  retail  must  sell  it  either  in  a  package 
or  wrapper  in  order  to  get  light  upon  the  meaning  of 
the  woras  **  exposed  for  sale  by  retail  '*  in  the  middle 
clause  x>f  the  section.  Beading  the  two  together  it 
seems  to  me  that  such  words  are  wholly  inapplicable 
to  the  business  as  it  was  carried  on  by  the  defend- 
ants. It  would  be  ridiculous  to  attempt  to  enforce 
the  directions  as  to  the  labelling  of  every  portion  of 
margarine  sold  to  a  purchaser,  when  they  came  to  be 
apphed  to  the  pats  of  margarine  that  were  spread  on 
each  slice  of  bread  or  supped  as  a  condiment  to  the 
haddocks.  The  evidence  shows,  however,  that  the 
margarine  was  only  used  at  that  establishment  in 
these  two  ways,  and  was,  in  fact,  never  sold  as  a 
separate  artide.  I  think,  indeed,  the  learned  counsel, 
when  he  came  to  argue  the  point,  found  great  diffi- 
culty in  supporting  the  wider  view  taken  by  the  pro- 
secution, ft  is  as  if  the  Act  was  sought  to  be 
enforced  in  respect  of  melted  butter  or  pommes  /rites, 
if  margarine  had  been  used  in  the  cooking.  The  main 
stress  of  the  complainant's  argument  was  directed  to 
show  that  the  lump  on  the  shelf  ought  to  have  had  b 
label  on  it.  But  Mfore  he  could  establish  that  point 
he  must  establish  this  point — that  the  lump  was 
exposed  for  sale  by  retidl.  In  my  opinion  it  was  not 
an  exposing  for  sue  by  retail  at  all  within  the  mean- 
ing of  the  section. 

I  think  it  is  also  of  importance  to  note  that 
it  was  in  the  one  case  a  sale  of  slices  of  bread 
with  the  mixture  spread  upon  them,  and  in  the  other 
of  haddocks  to  which  a  piece  was  added  as  a  con- 
diment, and  that  in  both  cases  the  price  charged  for 
the  bread  and  the  haddocks  was  not  reduced  if  no 
margarine  were  taken.  For  these  reasons  I  think  the 
decision  of  the  learned  magistrate  was  right. 

Caye,  J. — I  am  of  the  same  opinion. 
Appeal  dismissed,  with  costs. 
Solicitor  for  the  appellant,  C.  Urquhart  Fisher. 
Solicitor  lor  the  respondent,  TJiomas  Charles.  , 
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High  Court. 


In  bb  Moboan. 


HlOH  COTTBT. 


IN   BANKEUPTOT. 

Q.  B.  Div.         ) 
(Yaughan  Williams  [  Oct.  28,  29. 

and  Eezmedy,  JJ.) ) 

In  re  MOBQAN. 
Ex  parte  Tubnbb.  (a.) 

Bankruptcy — Protected  transaction — Notice  of  act  of 
bankruptcy— Bankruptcy  Act,  1883  (46  <fc  47  Vict,  c. 
52),  $,  4,  suh'Section  1  (h) ;  a,  49,  suh^section  2. 

Knowledge  by  a  creditor  that  the  debtor*8  solicitor  has 
instructions  to  prepare  a  notice  that  the  debtor  intends  to 
suspend  payment  of  his  debts  is  not  notice  to  such 
creditor  that  the  dMor  has  committed  an  ad  of  bahk^ 
ruptcy. 

Appeal  from  an  order  of  His  Honour  Jndffe  Harris 
Leigh,  in  the  County  Court  at  Hereford,  dedmng 
that  an  assignment  by  the  debtor,  Morgan,  of  a  debt 
due  to  him  from  one  Terry,  to  the  appellant  Turner 
was  void  by  reason  of  Turner  having  taken  the  same 
with  notice  of  an  act  of  bankrupt  committed  by 
Morgan. 

Upon  the  12th  of  March,  1875,  Turner  sold  Morgan 
seventy  bullocks  and  received  in  return  a  cheque 
dated  the  13th  of  March,  which  was  dishonoured  on 
the  14th  of  March. 

Morgan  resold  the  bullocks  to  Terry  on  the  13th  of 
March,  and  received  from  him  a  cheque  which  he 
ultimately  returned,  leaving  Terry  indebted  to  him  for 
the  price  of  the  bullocks. 

Upon  the  14th  of  March  Morgan  committed  an  act 
of  bankruptcy  by  writing  to  the  manager  of  his  bank 
that  he  should  be  compiled  to  suspend  payment,  and 
asking  the  manager  to  instruct  Philpin,  a  solicitor, 
to  prepare  a  circular  calling  a  meeting  of  his  (nredi- 
tors  for  the  19th. 

The  circular,  though  prepared,  was  never,  in  fact, 
sent  out. 

Upon  the  15th  of  March  Turner  called  on  Philpin, 
who  said  to  him,  **  Morgan  has  given  me  instructions 
to  call  his  creditors  together  because  he  cannot  pay 
his  debts,"  but  he  did  not  tell  Turner  of  the  letter 
written  by  Morgan  to  the  buik  manager. 

Turner  wrote  to  Terry  on  the  16th  of  March,  say- 
ing, ''  Morgan  is  now  compounding  with  his  credi- 
tors " ;  and  upon  the  20th  of  March  went  to  see 
Morgan  and  compelled  him  to  assign  Terry's  debt  to 
him. 

The  petition  was  presented  upon  the  1st  of  April, 
receiving  order  made  on  the  10th  of  April.  Atnutee 
was  appointed  who  moved  upon  the  21st  of  May  in 
the  County  Court  of  Hereford  for  a  declaration  that 
the  assignment  of  the  20th  of  March  was  void  as 
against  nim. 

The  county  court  judge  decided  in  favour  of  the 
trustee,  and  from  that  decision  this  appeal  was 
brought. 

Muir  Mackenzie,  for  the  appellant,  stated  the  facts, 
and  was  stopped  by  the  court. 

Owynne  James,  for  the  respondent. — A  debtor 
commits  an  act  of  bankruptcy  when  he  nves  notice 
to  a  creditor  that  he  is  about  to  suspend  payment, 
therefore  if  Turner  knew  that  Philpin  had  instruc- 
tions from  Morgan  to  call  a  meeting  of  his  creditors, 
then  he  must  have  known  that  Morgan  had  g^ven 
notice  that  he  was  about  to  suspend  payment. 

Muir  Mackenzie,  in  reply. — Philpin  had  no  right  in 
the  courae  of  conversation  with  Turner  to  give  him 
notice  of  an  act  of  bankruptcy  on  the  part  of  Mor- 


(o.)  Beported  by  P.  M.  Fbakokb,  Bsq.,  Barrister- 
at-Law. 


gan,  nor  was  he  Morgan's  a^ent  to  commit  an  act  of 
banlmiptoy  for  him  by  tellmg  Turner  that  he  could 
not  pay  his  debts. 

Vaxjghan  Williams,  J.— With  every  posnble 
desire  not  to  differ  from  the  learned  county  court 
judge,  I  have  come  to  the  conclusion  that  he  was 
wronff  in  the  judgment  he  gave.  I  am  not  at  all 
sure  uiat  I  really  am  differing  from  him  at  alL  The 
case  made  before  him  was  that  there  had  been  an  act 
of  bankruptcy  committed  by  the  debtor,  by  his  notioe 
to  the  bank  manager  of  his  intention  to  suspend  pav- 
ment  within  section  4,  sub-section  1  (h)  of  the 
Bankruptcy  Act,  1883,  the  bank  manager  being  a 
creditor.  That  was  the  case  in  the  county  court. 
Now  if  one  looks  at  the  evidence  of  the  two  people, 
who  might  have  eiven  notice  of  that  act  of  bank- 
ruptcy to  the  appelant — ^viz.,  the  bank  manager  and 
Philpm,  I  think  it  plain  that  neither  of  them  did  in 
form  give  notice  to  the  appellant,  that  the  debtor  had 

S'ven  this  notice  of  intention  to  susi>end  payment  of 
s  debts.  First,  take  the  conversation  between  the 
appellant  and  the  bank  manager.  The  affidavit  of 
the  bank  manager  does  not  suggest  that  he  gave  the 
appellant  any  notice  of  the  letter  he  had  received  from 
the  debtor,  and  the  appellant,  in  his  evidence,  gave  a 
point-blai^  denial  to  the  suggestion  that  he  had 
received  any  such  notice  from  Sie  bank  manager. 

Then  take  the  conversation  with  Philpin,  the  same 
observations  apply,  his  affidavit  does  not  say  that  he 
told  the  appelant  the  contents  or  effect  of  that 
letter.  It  is  impossible  to  say  that  Philpin,  in  con- 
versation, gave  any  notioe  of  this  act  of  bankruptoy. 

It  did,  however,  occur  to  me  that  the  conversation 
between  the  appellant  and  Philpin  might  constitute  a 
notice  of  an  act  of  bankruptey,  for  it  might  be  said 
that  the  very  conversation  was  notice  by  the  debtor, 
through  his  agent,  that  he  had  suspended  or 
intended  to  suspend  payment  of  his  debts.  Never- 
theless, I  have  come  to  the  conclusion  that  Philpin 
was  not  authorised  by  the  debtor  to  give  any  such 
oral  notice,  he  only  had  authority  to  issue  a  circular 
calling  a  meeting  of  creditors  on  a  date  which  had 
not  arrived,  and  the  debtor  might  have  withdrawn 
that  authority  at  any  time  before  that  date. 

Knowledge  that  a  debtor  intends  to  give  notioe  of 
his  intention  to  suspend  payment  is  not  notioe  of  an 
act  of  bankruptcy,  nor  is  knowledge  that  the  debtor's 
solicitor  has  instructions  to  prepare  a  notioe  of  inten- 
tion to  suspend  payment,  notice  that  the  debtor  has 
committed  an  act  of  bankruptoy;  and  it  does  not 
amount  to  notice  by  the  debtor  to  the  appellant, 
unless  we  hold  that  the  instructions  to  the  solioitor 
gave  him  authority  to  give  oral  notice  before  the 
circular  was  issued. 

Kenntsdy,  J. — I  concur.  It  seems  to  me,  on  the 
evidence,  that  it  is  quite  clear  that  the  appellant 
never  knew  of  the  contents  or  effect  of  the  debtor's 
letter  to  the  bank  manager,  and  also  that  the  solici- 
tor had  no  authority  to  give  oral  notice  of  an  act  of 
bankruptey  on  behalf  of  the  debtor,  but  that  his 
authority  was  limited  to  sending  out  the  circulars. 

Appeal  aUotifed, 

Solicitor  for  the  appellant.  A,  Hunt. 

Solicitor  for  the  respondent,  ff,  P.  Davies* 


VoLXLiv.     [Dao.  14. 1898.1       THE  WEEKLY  REPORTER. 


97 


CoUBT  OP  Afpkaii.  South  Stafpobdshibb  Tbamways  Co.  (Limited)  v.  Ebbsmtth.  Coubt  op  Appeal. 


acotttt  of  flpp^aL 

From  Q.  B.  Div.  ) 

(Lord  Eflher,  MJt.,  and  f  Nov.  11. 

Kay,  KJ.)  ) 

South  Btappobdshibb  Tramways  Oo.  (Limited) 
V.  Ebbsmtth.  (a.) 

PraOice— Evidence— Bankers'  BooJa  Evidence  Ad,  1879 
(42  <fe  43  Vict.  e.  11),  «.  7. 

The  court  wiU  refuse  an  application,  made  under  t?ie 
Bankers^  Booke  Evidence  Act,  1879,  for  have  to  inspect 
lefore  trial  hankers*  books  containing  entries  of  the  hank- 
ingaccount  of  a  party  to  the  action,  if  that  party  swears 
in  an  affidavit  th<a  there  is  no  item  therein  relevant  to 
the  matters  in  quetUon,  unless  the  applicant  can  show 
from  some  other  document  in  the  cause  mat  such  affidavit 
is  inaecurtUe, 

Semble,  that  the  court  has  jurisdiction  under  that  Act 
to  give  leave  to  inspect  the  hanking  account  of  a  person 
mt  a  party  to  <Ac  action,  if  items  in  it  would  he  evidence 
atthe  trial  against  a  party  to  the  action;  hut  the  court 
vtR  act  in  such  an  application  vnth  great  catUion,  and 
will  require  evidence  from  the  applicant  that  items  of 
iktd  natwe  are  to  he  found  in  the  hanking  account  in 
question* 

Per  Kay,  L.J. — An  application  for  leave  to  inspect 
the  hanking  account  of  a  wrson  not  a  party  to  the  action 
shoM  not  he  granted  without  his  heing  heard  in  opposi' 
tion. 

Appeal  from  an  order  made  by  Hawldns,  J.,  at 
chttDDers,  rerming  a  decision  of  the  master,  and  re- 
loang  an  applioation  by  the  plaintiff  company  under 
section  7  ox  the  Banker's  Books  Evid^oe  Act,  1879, 
for  leave  to  inspect,  before  trial,  the  books  of  the 
Staffordshire  Joint  Stock  Bank,  Limited,  containing 
entziea  of  the  banking  accounts  of  the  d^endant  ancl 
of  the  Dickinson  Tramway  Appliances  Co. 

The  plaintiffs  were  a  tramway  company,  and  had 
tsken  over  the  rights  and  property  ox  another  com- 
pany, called  the  South  Staffordshire  and  Birmingham 
Disfanct  Steam  Tramways  Co.,  Limited. 

The  plaintiffs  alleged  that  the  defendant,  who  had 
been  solicitor  to  the  latter  company,  had  promoted 
the  Dickinson  Co.,  and  had  used  his  fiduciary  posi- 
tion to  induce  the  tramwav  company,  his  employers, 
to  purchase  articles,  and  obtain  hcenses  to  use  patents 
at  exorbitant  prices  from  the  Dickinson  Co.  They 
sUeged  also  that  the  Dickinson  Co.  was  a  sham,  and 
was  in  ftuit  identical  with  the  defendant,  and  they 
claimed  an  account  of  the  defendant's  profits  in  the 
transactions  between  the  tramway  company  and  the 
Dickinson  Co.,  and  a  rescission  of  tk%  contracts  be- 
tween them. 

Hawkins,  J.,  refused  the  plaintiff's  application. 

The  plaintifb  appealed. 

Affidavits  were  filed  on  their  behalf  with  the  view 
of  ahowinff  that  the  Dickinson  Co.  was  identical  with 
the  defendant,  and  that  the  banking  account  kept  in 
their  name  was,  in  fact,  the  defendant's  banking 
account.  In  an  affidavit  sworn  by  the  secretary  of 
the  Diddnson  Co.,  he  stated  that  there  were  no 
entries  in  the  company's  banking  account,  shewing 
payments  to  the  defendant,  except  entries  of  pay- 
ments of  dividends.  The  defendant  swore  an 
affidavit,  in  which  he  said  that  there  were  no  entries 
in  his  banking  accounts,  in  respect  of  which  inspec- 
tion was  being  then  sought  relating  to  the  matters 
in  question,  other  than  and  except  wee  items  whidi 
he  mentioned. 

(o.)  Beported  by  W.  P.  Basby,  Esq.,  Barrister- 
at-Law. 


Sir  Frank  Lockwood,  Q.O.  (Scrutton  with  him), 
cited  Howard  v.  BeaU,  37  W.  E.  565,  23  Q.  B.  D. 
1,  and  Amott  v.  Hayes,  36  W.  B.  246,  36  Ch.  D. 
731. 

G.  Spencer  Bower,  for  the  defendant,  cited  PameU 
V.  Wood,  40  W.  E.  564,  [189^  P.  137,  and  EmmoU  v. 
The  Star  Newspaper  Co.,  62  L.  J.  Q.  B.  77,  41  W.  E. 
Dig.  76. 

Loehnis,  for  the  Diddnson  Co. 

Sir  Frank  Lockwood,  Q.C.,  in  re^y,  referred  to 
Perry  v.  Phosphor  Bronze  Co.,  71  L.  T.  N.  S.  854,  43 
W.  E,  Dig.  138. 

LoBD  EsHEB,  M.E, — ^This  is  an  application  under 
the  Bankers'  Books  Evidence  Act,  1879,  in  which  the 
plaintifib  ask  for  leave  to  inn)ect  before  trial  the 
banking  accounts  of  the  defendant,  and  of  the 
Dickinson  Tramway  Appliances  Co.  There  is  no 
doubt  that  the  comt  om  jurisdiction  to  grant  the 
application  so  far  as  regards  the  defendant's  banking 
account.  The  question  is  as  to  the  rule  of  conduct 
by  which  the  court  should  be  guided  in  an  applioation 
under  this  Act.  Preyiouidy  to  the  passing  of  the 
Act  the  court  had  made  a  rule  not  to  grant  an 
ai>plioation  for  leave  to  inspect  documents  before 
trial,  if  the  person,  against  whom  it  was  made, 
put  forward  at  the  time  in  his  affidavit  an  answer 
of  a  particular  kind.  The  rule  of  the  court  was  that 
the  answer  must  be  accepted  and  acted  upon  for  the 
purposes  of  that  application.  The  present  application 
18  made^under  the  provisions  of  the  Bankers'  Booln 
Evidence  Act,  1879,  but  I  think  that  the  court  should 
exercise  its  jurisdiction  under  that  Act  in  granting 
inspection  before  trial,  in  accordance  with  that  rule  of 
the  court  I  have  mentioned.  The  defendant  has  in 
his  affidavit  made  the  answer  I  referred  to,  and  has 
sworn  that  the  three  items  in  his  banking  account 
which  he  mentions,  are  the  only  items  in  it  which  are 
relevant  to  the  issues  in  the  action.  We  must  accept 
that  statement  and  act  upon  it,  and  we  must  there- 
fore refuse  the  application  for  inspection  before 
trial.  Any  future  applioation  for  inspection  must  be 
made  to  the  judge  at  the  tiial. 

The  other  part  of  this  applioation  is  as  to  the  banking 
*aocountof  the  Dickinson  Tramway  Appliances  Co.  That 
company  is  not  a  party  to  the  action,  but  I  have  no 
more  doubt  as  to  the  power  of  the  court  to  g^ant  inspec- 
tion in  their  case  than  in  the  case  of  the  defendimt's 
banking  account,  and  for  the  reasons  ^vea  in  Howard 
V.  BeaU.  But  I  think  that  the  jurisdiction  of  the 
court  to  give  leave  to  inspect  a  banking  account, 
which  is,  at  least  nominally,  that  of  a  person  not  a 
party  to  the  action,  should  be  exerdsed  with  very 
great  caution.  One  rule  of  conduct — I  do  not  lay 
this  down  as  exhaustive — which  should  guide  the 
court,  is  this :  if  it  be  proved  to  the  satisfaction  of 
the  court,  so  that  the  court  is  persuaded  that  the 
banking  account,  said  to  be  that  of  a  third  person, 
is  really,  and  in  truth,  an  account  of  a  person  who  is 
a  parly  to  the  action,  or  if  the  court  is  persuaded  that 
though  the  banking  account  in  question  may  not 
bdong  to  a  part7  to  the  action,  yet  that  he  is  so 
dosely  connected  with  it  that  it^ns  in  it  will  be 
evidence  against  him  at  the  trial,  in  such  a  case  as 
that  the  court  would  be  justified,  if  there  should  be 
no  valid  reason  to  the  contrary,  in  making  an  order 
for  inspection  before  trial.  But  the  court  should,  at 
least,  be  convinced  to  that  extent.  In  the  present  case 
I  believe  that  the  account  of  the  Dickinson  Co.  was 
either  the  account  of  tbe  defendant  or  else  he  was  so 
intimatdy  connected  with  it  that  it  might  contain 
items  which  would  be  evidence  in  the  action.  But 
that  is  not  enough.  I  think  that  the  applicant  should 
show  to  the  court  that  there  are  strong  reasons  for 
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OOUBT  OF  AfPBAL. 


e3q>eotmff  to  find  Bome  items  which  would  be  evidenoe 
against  we  defendant.  Now  in  the  present  ease  no 
item  has  been  fixed  upon  as  one  which  would  be  of  use 
to  the  plaintifi^s  at  the  trial,  nor  can  I  imagine  why 
there  should  be  any  item  in  the  account  which  would 
suggest  itself  as  useful,  in  addition  to  facf»  of  which 
they  are  alrefidy  aware.  Therefore,  though  we  have 
jurudictiGn  to  grant  inspection  of  the  Dickinson  Co.'s 
banking  account,  we  should,  in  exercising  that 
jurisdiction,  be  merely  giving  to  the  plaintiffs  an 
opportunity  to  search  the  account  in  hopes  of  finding 
some  entry  which  would  be  useful  to  them.  We 
cannot  give  leave  to  inspect  for  such  a  purpose  as 
that.  I  think  that  the  order  of  Hawldns,  J.,  was 
right,  and  this  appeal  must  be  diimissed. 

Eay,  L.J.— I  entirely  agree  with  what  the  Master 
of  the  Bolls  has  said.  The  Bankers'  Book  Evidence 
Act,  1879,  gave  to  the  court  a  power  which  it  had 
not  possess^  before  of  giving  leave  to  inspect  before 
trial  the  books  of  bankers  who  were  not  paroes  to  the 
action*  Now  the  rule  as  to  inspection  of  documents 
before  trial  has  always  been  that  liber^  was  given 
to  the  person  against  whom  the  application  was 
made,  to  seal  up  any  parts  of  the  documents  if  he 
swore  that  they  were  not  relevant  to  the  issues  in 
the  action.  The  rale  which  the  court  made  was  that 
no  afi&davit  should  be  received  in  contradiction  of 
such  an  affidavit  as  that,  which  was  accepted  as  true 
for  the  purposes  of  the  application  unless  the  appli- 
cant could  show  from  documents  in  the  cause  that 
the  statement  in  the  affidavit  was  inaccurate. 

The  question  is  whether  that  rule  applies  to  an 
application  under  the  Bankers'  Books  Evidence  Act, 
1879.  I  agree  with  what  was  said  by  the  Court  of 
Appeal  in  l^amellY,  Wood  that  it  was  never  intended 
that  that  Act  should  do  away  with  any  privilege 
which  a  pcfrson  miffht  have  in  resistix]|^  inspection. 
The  Act  wins  intended  to  enable  the  Court  to  give 
leave  to  inspect  banker's  books  in  certain  cases  where, 
before  the  Act,  inspection  could  not  have  been  ob- 
tained at  all.  Now  in  the  present  case  the  defend- 
ant mentions  in  his  affidavit  three  items  in  his 
bankinff  account,  and  swears  that  th^y  are  the  only 
ones  relevant  to  the  matters  in  dispute  in  the  action. 
We  must  accept  that  statement,  and,  therefore,  we 
must  refuse  leave  to  inspect  his  banking  account 
before  trial. 

Then  as  to  the  banking  account  of  the  Dickin- 
son   Co.      That   company  is   not    a   party  to  the 
action.    The  plaintiflfe  seek  to  get  over  that  fact  by 
saying  that,  tiiouffh  it  is  a  corporation,  it  is  practi- 
cally identical  wi^  the  defendsnt,  and  the  banking 
account  of  the  company  is  really  an  account  kept  by 
the  defenduit  in  a  name  other  than  his  own.    Now 
it  is  not  necessary  at  present  to  give  any  decisive 
opinion  on  this  point.      But  I  may  say  I  see  no 
reason  for  differing  from  the  decision  of  the  Divisional 
Court  in  Hotvard  v.  BecUl,  that  the  Act  fives  power 
to  the   court  to  order  inspection   of  tne  banking 
account  of  a  person  not  a  party  to  the  action.    But 
if  the  court  acts  with  caution  in  the  case  of  an  appli- 
cation to  inspect  the  account  of  a  i>arty  to  the  adion, 
it  will  act  with  still  greater  caution  in  an  application 
for  leave  to  inspect  the  banking  account  of  some  one 
who  is  not  a  party  to  the  action.     Such  a  person 
should  appear  before  the  court,  and  he  should  be 
heard  in  opposition  to  the  application.     Notice  has 
in  this  case  oeen  served  on  the  Dickinson  Co.,  and 
they  have  appeared  here  and  ai^ued  their  case.  Now 
I  admit  that  there  is  strong  ground  for  suspecting 
that  the  Dickinson  Co.  isidenti^  with  the  defendant, 
but  it  is  not  necessary  to  give  any  decision  on  this 
point  because  the  court   ouffht  to  be  satisfied,  not 
only  on  that  point,  but  that  &ere  are  items  on  whioh^  j 


so  to  speak,  a  finger  can  be  laid  which  would  be 
evidence  at  the  trial  ag[ain8t  ishe  defendant.  I  am 
not  satisfied  that  there  is  any  such  item  in  the  com- 
pany's account,  and  leave  to  inspect  their  banking 
account  must,  therefore,  be  refused.  In  coming  to 
this  conclusion  we  are  not  in  any  way  interfering 
with  the  power  of  the  judge  at  the  trial  to  make  any 
order  which,  in  his  diMttetion,  he  m^  tilink  fit.  All 
that  we  now  decide  is  that  this  is  not  a  case  in  whioh, 
in  the  exercise  of  the  discretion  ol  the  court,  inspec- 
tion should  be  ordered  at  this  stage  of  the  action. 

Appeal  diami$8ed. 

Solicitors  for  the  plaintiift,  Muntu  <fe  Longdm. 

Solicitors  fortiie  defendant,  WcdUr  WMdi  Co. 

Solicitors  for  the  Dicldnson  Co.,   Walker,  Son,  <§ 
Field. 


Not.  5. 


a  writ  of  fieri 
which  ia  not 


From  Q.  B.  Diy.  ) 

(Lord  Bsher,  M.B.,  and  Lopes  [ 

and  Kay,  L.JJ.)  j 

HOBBBB  V.  Wn.LTAMfl.  (a.) 
Sheriff'-Exectaion^Wrii    of   fieri    iB/oum-Sreaking 
open  outer  door — 8?hop. 

It  is  lawful  for  a  sheriff  in  executii 
facias  to  break  open  the  outer  door  of  a  Si 
connected  with  a  dweUing^houee, 

Appeal  from  the  judgment  of  Vaughan  Williams, 
J.,  at  the  trial  of  the  action  with  a  jury. 

The  action  was  brought  to  recover  damages  from 
the  Sheriff  of  Dorset  for  having,  b^  his  officer,  broken 
open  the  outer  door  of  the  plahitiff's  premises  in  the 
execation  of  a  wntoi  fieri  faciae  directed  against  the 
plaintiff's  icoods. 

The  premises  in  question  were  not  a  dwelling-honse, 
but  consisted  of  a  shop  ^ere  the  plaintiff  carried  on 
the  business  of  a  coachbuHder,  and  a  place  of  storage 
for  his  stock-in-trade. 

l%e  jury  returned  a  yerdiot  for  the  plaintiff  for  £50, 
but  Yauffhan  Williams,  J.,  directed  judgment  to  be 
entered  for  the  defendent.  From  this  judgment  the 
plaintiff  appealed. 

Madoaekiet  iot  the  plaintiff. — It  is  a  weU-established 
rule  that  a  sheriff  may  not,  in  executing  a  writ  of 
fieri  faciast  break  the  outer  door  of  a  house.  It  was 
so  laid  down  in  an  Anonymous  case^  1  BrownL  & 
Gbld.  50,  decided  in  the  44th  year  of  Elizabeth.  In 
8emayne*s  case,  5  Coke  91, 1  Smith's  Leading  cases,  9th 
ed.,  p.  115,  the  rule  was  affirmed  in  one  of  the  resolu- 
tions of  the  judges,  where  it  was  crjrstaUized  into  the 
maxim  that  **  a  man's  house  is  his  castie  " ;  but  in 
that  case  the  goods  were  not  the  goods  of  the  person 
in  whose  premises  they  were,  and  it  was  resolved 
that  the  privilege  did  not  extend  to  such  a  case. 
Penton  v.  Browne,  1  Keb.  698,  Sid.  186,  was  a  similar 
case,  and  it  was  there  held  that  the  sheriff  was  justi- 
fied in  breaking  open  a  bam  to  levy  execution.  It 
must  be  admitted  that  Penton  v.  Browne  is  cited  in 
all  the  text  books  as  an  authority  for  the  proposition 
that  the  privilege  only  extends  to  a  dwelnng-house. 
But  that  doctrine  is  not  necessary  to  support  the 
decision,  nor  is  there  any  express  authority  tJiat  the 
privilege  is  so  limited.  It  is  certainly  not  limited  to 
the  place  where  a  man  sleeps,  and  a  distinction  ought 
to  be  drawn  between  a  bam  and  a  shop.  Brown  y. 
Glenn,  16  Q.  B.  254,  was  a  case  of  a  landlord  dis- 
training for  rent,  and  Lord  Campbell's  remarks  on 


(a.)  Beported  by  F.  G.  Euokbb,  Esq.,  Barrister- 
at-Law. 
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OOITBT  OF  AfFBAI.. 


HoDDEB  v.  Williams. — In  be  Bell. 


Ck)T7BT  OF  AfFEAL. 


P^nitm  ▼.  Brcwne  were  obiter.  In  American  Concert- 
frafed  Must  Co.  v.  Hendry,  6  B.  331,  Bowen,  L.J., 
expnflsed  disapproyal  of  Penton  v.  Browne. 

ChtrnneU^  Q.C.  {E.  U.  BuUen  and  Muir  Mackenzie 
wih  him)»  for  the  defendant. — ^The  role  that  the  pro- 
tection extends  only  to  a  dweUing-house  was  clearly 
reoognixed  by  Lord  Mansfield  in  Lee  ▼.  Oanael,  1 
d)wp.  1 ;  by  Lord  Campbell  in  Brown  v.  Olenn ;  and 
by  Loid  Blackbnm  in  Hobson  y.  TJieUusson,  15  W.  B. 
1037,  L.  B.  2  Q.  B.  642. 

Lord  EsHSB,  M.B.— Where  we  hare  a  decision  two 
bmdied  years  old  on  a  matter  which  is  the  subject  of 
dail J  piaotioe,  I  think  it  is  a  good  role  that  we 
Bhodd  not  oTermle  it  unless  we  are  obliged  to  do  so. 
And  if  we  find  that  such  deddon  has,  through  all 
thai  space  of  time,  been  handed  down  as  law  in  text 
books  which  have  to  be  acted  on  every  day,  and, 
further,  that  it  was  founded  on  a  definite  principle, 
which  has  since  been  recognized  by  many  judges,  we 
ihoDld  be  still  more  disindmed  to  oyemue  it,  even  if 
we  difl^Bred  from  it. 

In  the  case  of  Penton  y.  Broume,  which  is  reported 
hy  Eeble,  the  court,  acting  on  the  yiew  which  they 
took  of  Semayn^B  caact  Voided  that  the  priyile^, 
which  was  there  said  to  be  founded  on  the  maxmi 
thai  a  man's  house  is  his  castle,  exists  only  in  favour 
of  a  man*s  dwelling-house,  and  that,  thereiore,  a  bam 
or  outhouse  not  connected  with  a  dwelling-house 
may  be  broken  open  in  order  to  levy  execution.  The 
role  so  laid  down  was  considered  by  Lord  Mansfield 
in  Xee  y.  Oansel,  and  he  adopted  it,  and  gave  a 
reason  for  it.  He  thought  that  the  privileffe  was 
founded  on  the  protection  of  a  man  and  his  family, 
and  that  such  pnHeotion  did  not  require  the  privilege 
to  be  extended  to  such  a  place  as  a  bam,  where, 
certainly,  a  man's  wife  and  children  would  not  be 
Iflnly  to  be  found.  It  is  dear  that,  in  his  opinion, 
the  miMft^iurf  against  which  the  privilege  was  intended 
to  protect  a  man  was  misdiief  to  his  dwdling-house. 
like  question  then  came  before  Lord  Campbell  in 
Brown  v.  Olettn,  and  he  adopted  the  rule  laid  down 
in  Penton  v.  Browne  as  good  law.  And  subse- 
quently it  has  been  adoi>ted  by  Lord  Blackburn  in 
Hobeon  v.  TTteUusson.  It  is  admitted  that  it  has  been 
ftated  as  settled  law  in  all  the  text  books  dealing 
with  the  subject. 

The  doctrine  being  that  the  privilege  only  extends 
to  a  dweDing-house,  no  question  arises  whether  any 
distmction  can  be  drawn  between  a  shop  and  a  bam. 
The  only  question  is  whether  the  premises  are  a 
dwdHng-house.  That  this  is  so  has  been  the  uniform 
Tiew  of  lawyers  from  the  beginning,  and  we  cannot 
now  oveiTule  a  doctrine  which  has  becni  handed  down 
for  ages,  and  give  in  to  a  view  which  is  now  presented 
lor  the  first  tune.  In  the  present  case  the  premises 
weie  not  a  dweUing-house,  and,  therefore,  whatever 
they  were,  they  were  not  protected. 

LoFXS,  L.  J. — ^The  prindple  that  the  privilege  for 
whidi  the  {daintiff  contends  is  srounded  on  the  pro- 
tection of  a  man  in  his  dwdling-house  is  of  old 
standing.  And,  in  accordance  wit£  this  prindple,  it 
has  been  said  again  and  again  that  the  privilege  only 
extends  to  a  dwelling-house  and  buildings  connected 
with  a  dwelling-house  or  within  the  curSlage.  The 
leading  authority  for  this  is  Penton  v.  Browne,  which 
is  refened  to  in  every  text  book  of  authority,  and  has 
been  reocmized  by  Ix>rd  Mansfield,  Lord  Campbell, 
and  Lord  Blackburn. 

I  agree  that  the  protection  does  not  extend  to 
buildiDgs  not  within  the  curtOage,  and  I  think  that 
the  appeal  must  be  dismissed. 

Eat,  L.J — ^This  is  not  the  case  of  a  distress  by  a 
lanAocd  lor  rent,  but  of  a  sheriff  acting  under  9k  fieri 


faciae.  In  Brown  v.  Glenn,  which  was  an  instance  of 
the  former.  Lord  Campbell  said  that  a  distinction 
might  reasonably  be  inade  between  ^e  two  cases. 
The  question  is.  Can  the  sheriff,  in  levying  a  writ  of 
execution,  break  open  the  door  of  a  warehouse  of  the 
debtor  which  is  not  connected  with  his  dwdling- 
house  P  In  Penton  v.  Browne,  dedded  in  the  16th 
year  of  Charles  II.,  it  was  hdd  that  t^e  sheriff  might 
break  open  a  bam  or  outhouse  not  within  the  curtilage 
of  a  dwelling-house.  And  it  is  admitted  that  all  the 
text  books  ate  that  case  as  an  authority  for  the  pro- 
podtion  that  the  privilege  which  was  established  in 
aemayne^e  case  only  extends  to  a  man's  dwdling- 
house.  Lord  Campbell  so  accepted  it  in  Brown  v. 
Olenn,  without  expressing  any  disapproval ;  and  so, 
again,  did  the  Court  of  Queen's  Bench  in  Hobson  v. 
Thellusson.  It  is  said  that  Bowen,* L. J.,  disapproved 
of  it  in  American  Concentrated  Mttst  Co.  v.  Hendry, 
But  he  only  said  that  Penton  v.  Broume  seemed  to 
him  to  be  a  departure  from  the  older  law.  He  did 
not  say  that  it  was  not  law,  nor  did  he  suggest  that  it 
should  be  overruled. 

I  do  not  think  that  we  ought  to  reverse  what  has 
been  taken  to  be  the  law  for  232  years ;  and,  inasmuch 
as  the  sheriff's  officer  in  this  case  did  nothine  more 
than  he  was  by  law  entitled  to  do,  I  think  that  the 
appeal  must  be  dismissed. 

Appeal  dismissed, 

Solidtors  for  the  plaintiff,  Nicholson,  Graham,  & 
Graham,  for  Richard  Tucker,  Bridport. 

Solidtors  for  the  defendant,  LoveU,  Son,  A  Pitfitld, 
for  Symonds  A  Sons,  Dorchester. 


Nov.  6. 


From  Chan.  Div. 

(Lord  Halsbury,  L.C.,  and  A.  L. 

Smith  and  Bigby,  L.JJ.) 

In  re  Bbll. 
Jeffeby  v.  Saylbs.  (a.) 

Tnutee — Trust  fund — Mortgage  by  cestui  que  trust — 
Poufer  to  first  mortgagee  to  give  receipt  for  payment  of 
the  fund— Puisne  incumbrancers — Whether  first  mort- 
gagee can  compel  trustees  of  fund  to  pay  whole  fund 
mortgaged  to  nim. 

Where  the  cestui  que  trust  of  a  fwfid  in  the  Juinds  of 
trustees  assigned  the  trust  premises  by  way  of  first  mort* 
gage  tvith  power  to  t?^e  mortgagee  to  demand  payment  of, 
and  give  receipts  for,  the  same  ;  and  afterwards  executed 
further  mortgages  of  the  trust  premises  ; 

Held,  following  the  settled  prcuiice  applicable  to  the 
ccue  of  a  fund  in  court,  that  tJie  trustees  of  the  fund, 
having  notice  of  puisne  incumbrancers,  could  not  be 
compelled  by  t?ie  p/rst  mortgagee  to  pay  over  to  him  the 
whole  fund,  but  only  what  wets  due  to  him  on  his 
security. 

Appeal  from  a  deddon  of  Kekewich,  J. 

The  testator,  William  Bdl,  by  his  wiU,  dated  the  8th 
of  June,  1866,  after  certain  specific  legades,  be- 
queathed to  his  trustees  a  sum  of  £8,000,  to  be  hdd 
upon  trust  for  his  daughter  Eliza  Morton  for  life,  and 
after  her  decease  (in  the  events  which  happened)  as  to 
one  moiety  of  the  said  legacy  of  £8,000,  and  the  invest- 
ments and  annual  income  thereof,  to  divide  the  same 
equally  between  the  four  children  of  his  sister  Janet 
WeUs,  as  tenants  in  common,  who  should  be  deemed 
to  have  vested  interests  in  their  respective  shares  at 
the  testator's  decease. 

The  testator  died  on  the  11th  of  August,   1866 ; 

(a.)  Beported  by  W.  Shalloboss  Goddabd,  Esq., 
Barrister-at-Law. 
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COUBT  OP  Appbal. 


In  he  Bbll.— In  be  Bxjssell. 


CouBT  OP  Appeal. 


the  four  children  of  Janet  Wella  survived  the  testator, 
and  each  of  them  became  thereupon  entitled  in  rever- 
sion to  one-fourth  of  a  moiety  of  the  said  legacy  of 
£8,000-i.c.,  £1.000.  ^  ^     ^  ^  „ 

Dudley  Wells,  one  of  the  children  of  Janet  wells, 
by  deed  of  the  31st  of  May,  1879,  assigned  by  way 
of  mortgage  his  undivided  fourth  share  or  interest, 
to  George  Garland  for  £380  and  interest,  together 
with  full  power  for  George  Garland  to  demand,  sue 
for,  recover,  and  receive  and  give  valid  receipts  for, 
all  or  any  part  of  the  premises  thereby  assi^ed,  in 
the  name  or  names  of  Dudley  Wdls,  his  heirs, 
executors,  or  administrators,  or  otherwise,  to  hold 
the  premises  unto  George  Gku-land,  his  executors, 
administrators,  and  assigns,  subject  to  a  proviso  for 
redemption.  Such  mortgage  became  ultimately 
vested  in  the  plaintiff,  William  Jeffery,  by  deed  of 
transfer,  dated  the  22nd  of  January,  1891. 

On  the  18th  of  September,  1880,  Dudley  Wells 
further  charged  his  reversionary  interest  with  the 
payment  of  £70  and  interest,  to  Messrs.  Williams  & 
Graham. 

On  the  13th  of  September,  1882,  Dudley  WeUs 
executed  a  deed  of  arrangement  with  his  creditors  in 
bankrupt^,  by  which  his  share  was  assigned  to  a 
trustee,  Cliarles  Garland,  for  the  benefit  of  his 
creditors,  subject  to  the  prior  mortgages. 

Hie  reversionary  interest  fell  into  i>osse8sion  m 
November,  1894,  by  the  death  of  the  tenant  for  life 
of  the  legacy  of  £8,000.  On  the  27th  of  January, 
1895,  the  solicitors  of  the  first  mortgagee,  William 
Jeffery,  formally  requested  the  trustees  of  the  will  of 
the  testator  to  hand  over  to  William  Jeffery  the 
share  of  Dudley  Wells,  as  the  mortgage  contained 
an  absolute  assignment  of  the  property  to  the  mort- 
gagee, who  couM  give  a  valid  receipt  for  the  money. 
This  ttie  trustees  declined  to  do,  but  offered  to  pay  to 
the  first  mortgagee  his  principal,  interest  ana  costs 
(if  any). 

Jeffery  then  took  out  an  originating  summons, 
asking  that  the  trustees  might  be  ordered  to  pay  the 
whole  fund  to  him. 

Eekewich,  J.,  made  an  order  as  prayed,  and  di- 
rected tibe  trustees  to  pay  the  costs.  The  trustees 
appealed. 

WarringUm,  ©.C,  and  Johnston  Edwards,  for  the 
appellants. — ^If  the  money  were  in  court  no  order 
could  or  would  be  made  for  payment  out  of  the  whole 
fund  to  the  first  mortgagee;  and  no  order  of  a 
similar  nature  ought  to  be  made  on  the  trustees. 
The  first  mortgagee  is  entitled  to  his  principal, 
interest,  and  costs,  and  no  more,  and  this  nas  been 
tendered  to  him. 

Marten,  Q.C.,  and  W.  G.  Lemon,  for  the  respondents. 
— [RiGBY,  Ii.J. — ^You  must  prove  that  the  trustees 
committed  a  breach  of  trust  in  not  handing  over  the 
whole  of  the  £1,000  to  the  first  mortga^;ee— that  it 
was  their  duty  to  do  so.]  Under  the  Judicature  Acts 
the  tendency  has  been  to  make  the  recovery  of  legal 
choaes  in  action  more  easy.  The  method  of  recovering 
debts  has  been  facilitated  rather  than  cut  down. 

The  following  cases  were  referred  to :  Burlinaon  v. 
Hall,  32  W.  B.  492,  12  Q.  B.  D.  347 ;  Tancred  v. 
Delagoa  Bay  and  East  Africa  Bailway  Co,,  38  W.  R. 
15.  23  Q.  B.  D.  239 ;  Foligno*$  Mortgage,  32  Beav.  131, 
12  W.  B.  Ch.  Dig.  107. 

Johnston  Edwards  replied. 

Lord  Halsbubt,  L.C.,  said  that  for  the  reasons 
which  would  be  stated  by  the  Lords  Justices  he  was 
of  opinion  that  the  appesu  diould  be  allowed. 

A.  L.  Smith,  L. J.,  stated  the  facts,  and  said :  It  is 
olear  that  the  utmost  sum  to  which  William  Jeffery  is 


entitled  is  the  £380  and  interest  and  costs.  It  is  most 
peculiar  that  a  man  should  come  into  court  sayins 
he  is  owed  £400  only,  and  yet  that  the  court  should 
make  an  order  for  the  payment  of  £1,000  to  him. 
Mr.  Marten  admitted  tmit  if  the  fund  had  been  in 
court,  the  only  order  possible  would  have  been  to  pay 
to  J^ery  merely  what  he  was  entitled  to.  If  that  be 
so,  why  should  the  trustees  of  a  fund  not  in  court  act 
otherwise  ?  It  is  dear  that  Eekewich,  J.,  was  wrong 
in  ipftVing  an  order  that  Jeffery  should  administer 
£600  over  and  above  what  he  was  entitled  to.  The 
trustees  were  justified  in  refusing  to  pay  over  the 
whole  of  the  £1,000.    The  appeal  must  be  allowed. 

BiGBY,  L.  J. — ^I  am  of  the  same  opinion.  The  trustees 
were  not  bound  to  pay  the  £1,000  to  Jeffery,  having 
had  notice  of  puisne  incumbrancers.  I  am  content  to 
rest  my  decision  on  the  acknowledged  practice  of  the 
Court  of  Chuicery  in  such  cases ;  if  tne  money  bad 
been  in  court,  it  would  not  have  been  paid  out  to  the 
first  mortgagee ;  and  if  so,  why  should  the  trustees  be 
bound  to  hand  it  over  ?  It  was  then:  duty  to  distribute 
the  fund  to  those  who  were  entitled  to  it  in  their 
proper  proportions.  The  originating  summons  was 
entirely  wrong  and  misconceived,  and  must  be  dis- 
missed with  costs,  and  the  order  of  Eekewich,  J., 
reversed. 

Appeal  allowed. 

Solicitor  for  the  appellants,  Edward  F.  M,  Ryan. 
Solicitors  for  the  respondent,  Hephwm^  Son,  &  Ctd' 
diffe. 


From  Chan.  Div.  '\  t„i„  ^k.  a-„  q 

(LordHalsbui7,L.C.,andLindley  [  '''^^1895 
and  Bigby,  L.JJ.)  ) 

In  re  Bttsssll. 
Dorelell  v.  Dorbbll.  (o.) 

WUl-^Bemoteness — Share  settled  on  granddaughters  qf 
tenant  for  life — Splitting  gift 

A  testator  gave  all  his  real  and  residuary  personal 
estate  upon  trust  for  his  wife  for  life,  and  a^ter  Tier 
death  for  his  niece  M,  D,  for  life,  and  after  her  death 
for  her  husband  J,  D,  for  life,  and  after  his  death  in 
trust  for  t?ie  daughter  or  daughters  of  M,  D,  who  should 
attain  twenty  ^one  or  marry  under  that  age,  unth  a  pro- 
viso  that  the  share  of  any  such  daughter  should  he  settled 
upon  her  for  life,  with  remainder  to  her  daughters. 

M.  2>.  had  three  children — a  son,  a  daughter  who 
died  an  infant  and  unmarried,  and  the  plaintiff, 
C,  M.  Z>.,  tvho  had  attained  her  <ige  of  twenty-one  years 
during  the  testatorU  lifetime. 

Held,  that  if  M.  D.  had  had  a  daughter  horn  afUr 
the  testator's  death,  the  settlement  over  directed  by  the 
proviso  would,  so  far  as  regarded  the  share  of  euch 
afler-bom  daughter,  have  been  void  for  remoteness  ;  yet 
the  proviso  was  good  as  to  the  interest  taken  by  the 
plaintiff,  C.  M.  D,,  tJie  proviso  in  no  way  mixing  up 
the  shares  of  the  daughters,  but  operating  separatHy 
upon  each  share. 

Appeal  by  the  plaintiff,  Catherine  Marv  Dorreli, 
from  a  decision  of  Chitty,  J.,  who  held  that  a  pro- 
viso contained  in  the  will  of  George  Bussell,  whereby 
he  directed  that  the  share  of  any  daughter  of  the 
testator's  mece,  Mary  Dorrell,  who  should  attain 
twenty-one,  should  be  brought  into  settlement,  was 
not  void  for  remoteness  in  respect  of  the  share  taken 
by  the  ^intiff  (a  daughter  of  the  testator's  nieoe, 

(a.)  Beported  by  W.  Shallgrobs  Goddabd,  Esq., 
Barrister-at-Law. 
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Mary  DorreU)  who  had  in  fact  attained  twenty-one 
in  ^e  testator's  lifetime ;  and,  oonseqnently,  that  the 
plaintiff  was  only  entitled  to  a  life  interest  in  such 
ahaie. 
The  facts  are  fnUy  stated  in  the  judgment. 

(kmeM-Hmrdu^  Q.C,  and  Upjohn,  for  the  appellant. 
—We  sabmit  there  is  no  distinct  giit  to  the  plaintiff 
as  an  individuid :  it  is  a  gift  to  a  class,  and  there  is 
DO  indication  of  intention  in  fa,YOxa  of  any  one  mem- 
ber of  the  class,  rather  than  any  other  member  of  the 


They  referred  to  Wilson  v.  Wilson,  7  W.  E.  26; 
Herbert  v.  Websier,  16  CJh.  D.  610,  28  W.  E.  Dig. 
197 ;  Pearks  ▼.  Mosdey,  29  W.  E.  1,  5  App.  Cas. 
714,  at  p.  723;  Leake  t.  Bohineon,  2  Mer.  363; 
Lord  Dwngannon  y.  8mUh,  12  OL  &  F.  546; 
Arnold  ▼.  Congreve,  1  Ens.  &  My.  209 ;  Oreenivood  ▼. 
Bt^ferU,  16  Bmy.  92;  In  re  Bence,  Smith  y.  Bence, 
[1891]  3  Gh«  242,  39  W.  E.  Dig.  263;  InreBidUy, 
Buckton  y.  Hay,  27  W.  E.  627,  11  CJh.  D.  646;  In  re 
Miekad'e  Truete,  46  L.  J.  Ch.  661,  26  W.  E.  Dig.  318 ; 
Proctor  y.  Bishop  of  Bath  and  WelU,  2  Hy.  BL  368. 

Hewitt,  for  the  respondent. — ^The  plaintiff  being 
bom  at  tile  date  of  the  death  of  the  testator,  there 
is  a  yalid  limitation  to  her  and  her  children. 

He  referred  to  Griffith  y.  PwmaU,  13  Sim.  393 ; 
Catttin  y.  Brown,  11  Hare,  372 ;  Knapping  y.  TomUn- 
mm,  12  W.  E.  784 ;  Jaiman  on  Wills,  pp.  234,  236 ; 
and  Theobald  on  Wills,  4th  ed.,  p.  483. 

OidJiam,  for  the  trustees  of  the  will. 

{7|i^An  replied. 

Our,  adv,  vidt. 

Aug.  9. — ^The  judgment  of  the  court  was  read  by 

BiOBT,  Ij.J. — Qeorge  Enssell,  the  testator  in  this 
oaae,  by  his  will  dated  the  11th  of  September,  1877, 

S TO  to  his  trustees  therein  mentioned  all  his  real  and 
d  residue  of  his  personal  estate  upon  trust  to  per- 
mit bis  wife  to  reoeiye  the  rents,  interests,  and  annual 
produce  during  the  term  of  her  natural  life,  and  after 
her  decease  upon  trust  to  pay  the  leg^es  therein  men- 
tioned. Andne  directed  ms  trustees  to  stand  possessed 
of  his  said  real  estate  and  the  residue  of  his  personal 
estate  upon  trust  to  pay  the  income  to  his  niece  Mary 
Dorrell,  the  wife  of  James  Dorrell,  for  her  natural 
Hfe  as  therein  mentioned ;  and  after  her  decease  to 
James  DorreU,  her  husband,  for  the  term  of  his 
natural  life;  and  after  his  decease  upon  trust  to  sell 
and  dispose  of  his  said  real  estate  and  to  dispose  of 
andconyert  into  money  his  said  residuary  personal 
ertate  and  to  stand  possessed  of  the  proceeds:  ''In 
trust  for  all  and  eyery,  the  children  or  child,  of  the 
said  Mary  Dorrell,  who  being  a  son  or  sons,  shall  liye 
to  attain  the  ase  of  twenly-one  years,  or  being  a 
daughter  or  £ughters  shall  attsdn  that  age  or 
many  under  that  age,  to  be  diyided  between  them,  if 
more  than  one,  in  equal  shares  and  proportions,  and 
if  there  shall  be  only  one  such  child  in  Izust  for  that 
cue  and  only  child."  Then  followed  a  proyiso  for 
the  setUement  of  the  share  of  any  daughter  of  Mary 
BonelL 

By  a  fourth  codicil  to  his  will  dated  the  2nd  of 
June,  1883,  the  testator  reyoked  the  bequest  of  any 
ahaze  or  interest  any  son  or  sons  of  Mary  DorreU 
might  become  entitled  to  under  the  trusts  of  his  wiU 
arising  from  the  proceeds  of  sale  of  his  real  estate  and 
the  oonyersion  of  his  residuaij  personal  estate  after 
the  decease  of  them  the  said  Mary  and  James  DorreU. 
And  he  directed  his  trustees  should  stand  possessed  of 
the  whole  of  such  proceeds  in  trust  for  the  daughter 
or  dau^ters  of  the  said  Mary  DorreU  as  in  his  wiU 
directed.  The  effect  of  the  codioU  was  to  exclude 
aons  of  Mary  DorreU  and  to  make  the  trustees  hold 


the  proceeds  of  sale  and  oonyersion  of  the  real  and 
resimiary  personal  estate,  subject  to  the  life  interests, 
in  trust  tor  the  daughter  or  daughters  of  Mary 
DorreU  who  should  attain  twenty-one  or  marry  under 
that  age. 

The  testator  died  in  October,  1886,  leaying  him 
suryiying  his  wife,  the  first  tenant  for  life,  who  died 
in  December  of  the  same  year ;  his  niece  Mary  DorreU 
who  died  in  1894,  and  her  husband  James  DorreU 
who  is  sliU  Uying  and  is  the  present  and  last  tenant 
for  life.  Mary  DorreU,  the  niece,  had  three  chUdren 
— ^yiz.,  a  son,  a  daught^  who  died  an  infant  and  un- 
married, and  the  plaintiff,  Catherine  Mary  Dorrell, 
who  had  attained  tne  age  of  twenty-one  years  when 
the  testator  died. 

Under  the  combined  effidct  of  the  wiU  and  fourth 
codioU,  and  subject  only  to  the  life  interests  and 
the  settlement,  the  plaintiff  immediately  on  the 
death  of  the  testator  became  entitled  to  aU  the 
proceeds  of  the  testator's  real  and  residuary  personal 
estate  for  a  yested  interest,  liable  only  to  be  partiaUy 
diyested  in  the  eyent  (which  neyer  took  place)  of  any 
sister  or  sisters  Uying  to  attain  twenty-one  or  marry- 
ing under  that  age.  After  the  death  of  her  mother  and 
sister  this  yested  mterest  became  absolute  subject  only 
to  a  life  interest  in  her  father  and  to  the  proyiso  on 
which  the  question  in  this  case  turns. 

The  plaintiff  has  taken  out  an  originating  summons 
to  haye  it  determined  whether  she  is  entitled  abso- 
lutely or  whether  she  takes  a  life  interest  only. 

So  far  as  we  haye  gone  there  can  be  no  question 
that  she  takes  an  ateolute  interest,  but  the  proyiso 
aboye  referred  to,  runs :  **  Proyided  also  and  I  do 
hereby  expressly  declare  that  the  trustees  or  trustee 
for  the  time  bemg  of  this  my  wiU  shaU  stand  possessed 
of  the  share  of  my  daughter  under  the  proyision 
hereinbefore  made,  upon  trust  to  inyest  the  same  as 
hereinbefore  expressed,  and  to  pay  the  rents,  interest, 
and  diyidends  arising  therefrom  unto  her  for  the  term 
of  her  natural  life  for  her  sole  and  separate  use  and 
benefit  free  from  the  debts,  control,  or  engagements 
of  any  husband  with  whom  she  may  intermarry,  and 
her  receipt  ^one  to  be  a  good  discharge  for  the  same ; 
and  from  and  after  her  decease  then  upon  similar 
trusts  for  the  benefit  of  her  chUdren  as  are  herein- 
before proyided  for  the  duldren  of  the  said  Mary 
DorreU.^' 

It  is  suggested  that  this  proyiso  is  yoid  for  remote- 
ness, inasmuch  as  there  might  haye  been  a  daughter 
of  Muy  DorreU,  bom  after  the  testator's  death,  who 
would  Hye  to  take  a  yested  interest,  and  whose 
chUdren  would  not  necessarily  attain  twenty-one 
within  the  period  aUowed  by  law  for  the  postpone- 
ment of  the  yesting  of  a  benefit.  No  doubt  in  the 
case  of  such  a  daughter  the  settlement  oyer  directed 
by  the  proyiso  would  haye  been  yoid ;  but  it  would  be 
perf eotfy  good  as  to  the  interest  taken  by  the  plaintiff, 
who  was  aUye  at  the  testator's  dea&,  unless  the 
possible  operation  of  the  proyiso  with  reference  to  the 
share  of  a  daughter  not  in  existence  at  the  testator's 
death  makes  the  whole  proyiso  yoid.  Looking  at  the 
state  of  things  at  his  death  it  was  then  clear  that  the 
plaintiff  must  take  either  the  whole  or  a  share,  and 
other  daughters  of  Mary  DorreU  might  come  in  and 
take  shares.  Assuming  them  to  do  so,  yet  the  share 
of  the  plaintiff  and  the  shares  of  such  other  daughters 
would  be  perfectly  separate  and  distinct  and  com- 
pletely ascertained  ana  separated  within  the  limits  of 
time  aUowed  by  the  law.  The  proyiso  in  no  way 
mixes  them  up,  but  operates  separately  upon  each 
share.  The  settlement  of  the  plaintiffs  snare  directed 
by  it  is  perfectly  legal,  and  would  haye  been  so  eyen 
though  there  were  other  shares  to  which  the  proviso 
could  not  leeaUy  apply.  If  indeed  there  had  been  a 
proviso  whidi  could  only  operate  upon  aU  the  possible 
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shares,  if  it  operated  at  all,  the  case  would  have  been 
different ;  but  the  settlement  of  the  plaintiff's  share  is 
to  take  place  whether  there  are  other  shares  or  not, 
and  takes  place  as  from  the  testator's  death  in  favour 
of  the  children  of  a  person  then  living,  and  is  quite 
unobjectionable.  This  is  not  the  case  of  a  ^jUt  over, 
which  depends  upon  events  so  stated  as  to  mvolve  a 
possibility  of  its  taking  effect  outside  the  permitted 
limits  or  in  favour  of  persons  who  might  take  interests 
vesting  beyond  those  limits.  No  splitting  of  the 
clause  IS  necessary  since  it  is  so  framed  as  to  apply 
separately  to  the  plaintiff's  share.  On  principle, 
therefore,  the  judgment  of  Chitty,  J.,  ought  to  be 
supported. 

The  supposed  conflict  of  authority  when  the 
decisions  are  looked  into  is  not  so  great  as  the 
appellant's  counsel  attempted  to  make  out.  No  case 
bmding  on  the  Court  of  Appeal  has  been  cited  which 
in  any  way  conflicts  with  tne  conclusion  above  arrived 
at,  and  indeed  there  is  no  case  in  which,  after  argu- 
ment, any  conflicting  decision  has  been  arrived  at. 

On  the  other  side  the  cases  of  Oriffiih  v.  PownaMy 
CaUlin  v.  Brown,  WxUon  v.  WiUon,  Knapning  v. 
T<mdinson,  decided  respectively  by  ShadweU,  Page 
Wood,  and  Eindersley,  Y.GO.,  and  concurred  in  since, 
are  all  authorities  in  support  of  the  conclusion  arrived 
at ;  and  so  the  weight  of  authority  is  clearly  in  favour 
of  it. 

Appeal  diimissed. 

Solicitors  for  the  appellants,  Crowdera  <§  Vizard. 

Solicitors  for  the  respondent,  Kings/ord,  Dorman, 
A  Co,f  for  Willoughby,  Caventry,  Northants. 

Solicitors  for  the  trustees,  Crotoder$  dk  Vizard^  for 
8,  B,  Cfarrard,  Worcester. 


Aug.  8,  1895. 


From  Prob.  Div.  &  Adm.  Div. ") 

(lindley.  Lopes,  and        > 

Eigby,  L.JJ.)  j 

BlCHABDSON  V.  BlOHABOSON  AND  PLOWMAN,  (a.) 

Divorce — Practice  ^Coeta — Solicitor — Pauper — Petition 
by  husband  suing  in  form^  pauperis — Divorce  Act, 
1857  (20  &  21  Vict.  c.  85),  s.  51. 

Section  51  of  the  Divorce  Act,  1857,  gives  tJie  court  a 
discretion  as  to  costs.  The  best  exercise  of  sttch  discre^ 
tion,  except  under  special  circumstances,  is  to  follow  the 
rule  laid  down  in  Carson  v.  Pickersgill  &  Sons,  33 
W.  E.  589,  14  Q.  B.  D.  859,  and  to  allow  a  husband 
suing  in  form^  pauperis,  or  his  solicitor,  only  oul-of- 
pocket  expenses,  including  a  reasonable  sum  for  office 
expenses,  against  the  co-respondent. 

The  adoption  of  such  rule  is  intended  to  introduce  a 
new  uniform  rule  into  all  the  divisions  of  the  High 
Court. 

Appeal  from  a  decision  of  the  president  of  the 
Pro  Date  Division. 

The  petitioner,  the  husband,  presented  ajpetition  in 
formd  pauperis  for  a  dissolution  of  his  marriage.  The 
suit  was  undefended,  and  a  decree  nisi  was  granted 
with  damages  and  costs  against  the  co-respondent. 
On  the  taxation  of  costs  the  registrar  disallowed  all 
costs  except  out-of-pocket  enenses  and  a  sum  of  six 
guineas  for  office  expenses.  The  petitioner  applied  to 
the  president  for  an  order  that  the  taxation  of  his 
costs  should  be  reviewed. 

The  president  upheld  the  decision  of  the  registrar, 
on  the  ground  that  such  had  been  the  practice  of  the 

(a.)  Reported  by  W.  Shalloeoss  Gobdasd,  Esq., 
Barrister-at-Law. 


Divorce  Division  since  the  decision  of  the  Court  of 
Appeal  in  Carson  v.  Pickersgill  A  Sons,  33  W.  B.  589, 
14  Q.  B.  D.  859,  and  refused  the  application. 
The  petitioner  appealed. 

Tebbutt,  for  the  appellant.— In  all  the  text-books 
on  ecclesiastical  law  no  distinction  is  drawn  between 
a  pauper  claimant  and  adives  claimant  in  the  recovery 
of  costs.  [Lindley,  L.J. — ^The  old  ecclesiastical 
practice  never  applied  to  a  co-respondent,  and  your 
claim  for  damaffes  is  still  the  common  law  action.] 
I  submit  that  the  practice  of  the  old  Court  of  Chan- 
cery, of  allowing  a  pauper  litigant  if  successful,  dives 
costs  should  be  followed.  On  the  same  analognr  in  a 
divorce  suit,  the  costs  of  the  wife  payable  oy  the 
husband  are  not  limited  to  the  amount  paid  into  court 
by  the  husband  for  that  purpose :  Bobtrtsonv,  Bohert' 
son,  29  W.  E.,880,  6  P.  D.  119. 

LiNDLBT,  L.J. — ^This  case  is  new  to  me.  The 
question  is  whether  the  president  of  the  Divorce 
Court  was  wrong  in  following  in  that  division  the 
rule  about  costs  which  now  obtains  universally  in  all 
the  other  divisions  and  in  the  House  of  Lords.  That 
rule  was  carefully  considered  and  laid  down  in  Cfarson 
V.  Pickersgill.  Looking  at  the  matter  on  principle 
I  was  much  struck  with  it.  This  is  a  case  in  which  a 
co-respondent  was  concerned.  Therefore,  the  practioe 
of  the  old  ecdesistical  courts  can  have  nothing  to  do 
with  it  as  that  practice  did  not  deal  with  co-re- 

rndents.  B^  the  Divorce  Act  of  1857  a  co-respon- 
it  can  be  jomed.  It  is  important  to  observe  that 
there  can  be  no  old  principle  applicable  to  the  ease. 
When  you  look  at  old  smts  for  judicial  separation, 
I  am  by  no  means  satisfied  that  the  practice  in  the 
ecdesiaistical  courts  is  so  well  settled  as  we  are  asked 
to  assume.  I  am  told  the  senior  registrar,  who  oiu^t 
to  know  better  than  any  man  living,  is  of  opinion  taat 
thepraotice  never  was  so  settled. 

The  Divorce  Act  gives  a  discretion  as  to  costs,  and 
the  president  has  considered  this  matter  and  has  come 
to  the  conclusion  that,  having  re^^ard  to  the  modecn 
practice,  in  the  best  exercise  of  his  discretion,  eocoept 
under  special  droumstances,  the  rule  in  Carson  v. 
Pickersgill  should  prevail.  Now  we  are  asked  to  say 
that  a  different  rule  should  prevaiL  I  am  not  pre- 
pared to  say  that.  I  think  the  old  Chancery  rule  was 
wrong,  and  proceeded  on  a  wrong  principle.  The 
object  of  ordering  a  par^to  pay  costs  is  to  indemnify 
his  successful  opponent.  Why  should  the  latter  recover 
more  than  he  is  liable  to  pay  ?  I  cannot  see  why  he 
should  make  a  profit.  That  is  the  view  which  has 
prevailed  lately  and  has  led  to  the  abolition  of  the 
Chancery  rule,  and  to  the  introduction  of  a  new  rule 
into  all  the  divisions  of  the  High  Court  except  the 
Probate  Division.  I  am  of  opinion  that  the  president 
was  right,  and  that  the  appeal  must  be  dismissed. 

LoFES,  L.J. — I  also  am  of  opinion  that  the  presi- 
dent was  perfectly  right.  I  think  it  would  be  a  great 
mistake  to  have  one  nile  in  the  Divorce  Division,  and 
and  another  rule  in  all  the  other  divisions.  To  have 
such  a  distinction  without  sufficient  grounds  would 
be  a  very  great  mistake. 

What  are  costs  F  Costs  are  given  to  indemnify  a 
successful  party  against  expenses  to  which  he  has  been 
put  by  his  unsuccessful  opponent.  A  pauper  litigant 
has  incurred  no  expenses;  there  is  nothing  against 
which  he  should  be  indenmified.  If  you  allow  him 
dives  costs,  he  might  put  them  into  his  pocket  and 
thereby  make  a  profit,  and  thereby  take  an  undue 
advantage  of  the  great  indulgence  afforded  him  of 
being  allowed  to  sue  as  a  pauper.  Stress  has  becm 
laid  on  the  practice  of  the  old  ecclesiastical  courts ; 
that  has  no  application  here.  The  ecdesiatioal  courts 
had  no  power  to  grant  a  divoioe  a  vinculo.    Thece* 
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fore,  80  fur  as  an v  analogy  is  called  in  aid,  the  analogy 
of  the  common  law  courts  ahonld  be  adopted  ratiier 
than  any  other. 

BiOBT,  L.J.— I  am  also  of  the  same  opinion.  Even 
if  it  were  made  plain  that  the  praotioe  of  the  eodesi- 
•siioal  oonrta  had  established  the  role  which  has  been 
contended  for,  I  do  not  see  how  it  can  haye  any 
mlioatkm  here.  Sir  James  Hannen  laid  down  a 
rale,  and  established  a  practice  which  does  not  seem 
to  be  nnreasonable.  It  has  been  adopted  by  the 
other  branches  of  the  oomrt,  and  has  been  acoopted 
by  the  House  of  Lords  as  the  better  practice.  It  is  a 
good  mle,  and  we  should  be  taldnff  upon  onrselves  a 
(oeat  responaibilify  if  we  OYermled  the  President  on 
ue  mnmd  that  we  are  bomid  by  an  old  praotioe 
iHiidb  is  not  admitted. 

Appeal  dimnisaed. 

SoHcttors  for  the  appellant,  BramaU,  White,  A 
Btmdtn. 


Kov.22. 


Chan.  DiT.  I 
Ghttty,  J.  I 

Watkxb  Mebthyb  Co.  v.  D.  Radfokd  &  Co.  (a.) 

Praidiee — Fartieuiara,  ApjdieaHon  Jy  de/endatde  for — 
DUoeveryt  Afflication  by  fiUUntijfa  for—FraudL— 
JHicreHan  of  ocmrt  to  ardet  dieoovery  h^cre  patiicu- 
Jar$. 

Thate  f$  wo  general  rvle  that  delivery  of  particulars 
hy  ike  ffkrimiiff  ehould  precede  the  making  of  discovery 
Mr  tie  defendant  in  all  oases  except  those  where  there  is  a 
fdnnoBry  reUtUon  between  the  parties. 

The  fudge  must  in  every  case  eaoerdse  his  discretiont 
having  regard  to  all  the  circumstances, 

Diotom  (/Kay,  L.J.,  in  Zierenberg  v,  Labouchere, 
41  W.  B.  676,  [1893]  2  Q.  B.  183,  at  p.  189,  explained. 

motion. 

The  |dainti£b  were  colliery  proprietors  and  the 
defendants  were  ooal  merchants. 

The  action,  which  was  for  an  injunction  and 
damages,  was  in  respect  of  ooal  aUesed  to  have  been 
fraudulently  supplied  and  sold  by  £e  defendants  to 
their  customers  on  divers  occasions  as  coal  from  the 
plaintifb'  colliery,  being  in  ftust  other  and  inferior 
ooal«  and  sold  at  a  lower  price  than  the  defendants 
could  purchase  the  plaJntJARi'  ooal  for. 

It  was  in  particular  alleged  that  the  defendants  on 
two  stated  occasions  had  sold  such  coal  to  the  C. 
Brewery  Co.  as  ooal  from  the  plaintifliB'  coUeries  and 
had  produced  to  the  C.  Co.  faJse  permits  or  vouchers, 
the  same  being  two  out  of  six  blimk  forms  handed  by 
the  plaintifis  to  a  derk  of  the  defendants  on  a  repre- 
senliition  by  him  that  the  defendants  desired  them  as 
models  for  their  own  permits.  The  defendants 
admitted  the  two  particular  cases  made  against  them, 
but  they  alleged  that  those  cases  had  occurred  through 
the  fraud  of  the  derk  and  without  their  knowledge 
or  authority,  and  they  also  stated  that  they  were 
unable  to  find  the  four  remaining  forms  of  permit. 

After  delivery  of  the  statement  of  daim,  the 
defeoodants,  having  taken  out  a  summons  for  par- 
ticulars of  the  allegations  therein,  the  plaintiffs  took 
out  a  summons  for  discovery.  Both  summonses  were 
heard  together,  and  an  ordnr  was  made  in  chambers 
for  tke  plaintiffs  to  give  particulars  without  prejudice 

(&•)  Beported  by  J.  F.  Walky,  Esq.,  Barrister- 
at-Law. 


to  any  application  as  to  amendment  or  delivery  of 
further  pamculars  after  discovery,  and  an  order  was 
also  made  for  the  defendants  to  give  discovery  within 
fourteen  days  after  particulars. 

The  plainti£Bi  now  moved  that  sudi  order  might  be 
varied  by  directing  discovery  by  the  defendants 
before  delivery  by  the  plaintiflh  of  particulars. 

Byrne,  Q.C,  and  Dare,  for  the  applicants. — ^Begaid 
beinff  had  to  the  facts  here,  tiie  order  was  wrong  and 
shomd  be  varied. 

Farwelly  Q,G.,  and  Younger,  for  the  defendants. — 
The  order  was  right.  The  rule  is  that  delivery  of 
particulars  by  the  plaintiff  precedes  discovery  by  the 
defendants  except  where  he  stands  in  a  fiduciary 
relation  to  the  plaintiff:  Zierenberg  v.  Labouchere, 
41  W.  E.  675,  [1893]  2  Q.  B.  183,  per  B^y,  L.  J. 

Byrne,  in  reply,  dted  Miller  v.  Harper,  36  W.  B. 
454,  38  Ch.  D.  110,  Sacks  v.  Speilman,  36  W.  B.  498, 
37  Ch.  D.  295;  and  Maxim- Nordenfdt,  dkc,  Co.  v. 
NordenfeU,  42  W.  B.  38,  [1893]  3  Ch.  122. 

The  Annual  Practice  for  1896,  p.  613,  was  also 
referred  tou 

Chrtt,  J. — ^The  plaintiffs'  action  is  founded  on 
frandulent  misrepresentation.  They  give  two 
specific  instances  of  fraud,  and  allege  generally  divers 
other  instances  of  similar  fraud.  The  plaintiffs  state 
that  they  have  information  tending  to  support  their 
case,  but  are  not  in  a  position  to  substantially  comply 
with  the  order  for  pamculars.  They  say  if  uiey  give 
the  best  particulars  they  can  they  will  be  usdess,  and 
the  defendants  will  then  try  to  oe  relieved  altogether 
from  discovery,  on  the  ffround  of  the  insuffidenoy  of 
the  particulars.  The  defendants,  bv  their  counsd, 
avow  that  they  will  make  this  use  of  the  particulars, 
if  insiuffident.  Their  argument  was  founded  chiefly  on 
the  judgment  of  Kay,  L.  J.,  in  Zierenberg  v.  Labotichere, 
and  was  to  the  effect  that  particulars  should  precede 
discovery  in  all  cases  except  those  where  there  was  a 
fiduciary  relation  between  the  parties.  I  am  unable  to 
deduceany  such  proportion  from  that  judgment.  Kay, 
L. J.,  did  explain  the  practice  in  that  respect,  where 
the  parties  are  in  a  fiduciary  position  to  one  another, 
and  ne  put  it  on  the  ground,  not  only  of  the  trustee 
having  exdusive  knowledge  or  superior  means  of 
knowledge  of  anv  fraud,  but  also  of  the  cestui  que 
trusi  or  prindpal  bdBg  entitied  to  all  the  knowleoige 
which  his  trustee  or  agent  might  have.  He  did  not 
lay  down  any  such  proposition  as  is  contended  for  bv 
the  defendants,  and  in  my  opinion  there  is  no  such 
rule  that  particulars,  except  where  there  is  a  fiduciary 
relation  between  the  parties,  should  precede  discoverv. 
llie  judge  must  in  every  case  exerdse  a  reasonable 
discretion,  having  regard  to  all  the  drcumstanoes. 
[His  lorddiip,  after  commenting  on  the  above  facts, 
continued: — 1  It  seems  to  me  that  this  is  a  case 
having  regard  to  the  position  of  the  parties,  and  to 
the  whole  circumstances,  induding  the  admission  of 
alleged  frauds,  where  discovery  should  precede  the 
delivery  of  particulars.  I  think  that,  for  the  purpose 
of  effeotinff  justice,  the  order  should  be  varied  as 
asked  by  the  plaintiffs,  because  I  see  the  use  which 
will  be  made  of  the  order  as  it  stands,  and  that  the 
pVinfjffia  may  fail  to  obtain  justice  by  reason  of  their 
being  ordered  to  give  particulars  before  discovery.  I, 
therefore,  vary  the  order  for  particulars,  by  directing 
the  plaintiffs  to  deliver  particulars  within  twenty-one 
days  after  discovery,  and  vary  the  order  for  discovery, 
so  far  as  is  necessary  in  consequence  of  this  order. 

Application  allowed  ;  leave  to  appeal  refused, 

Solidtors  for  the  applicants,  Healh,  Parker,  A 
Brett. 

Solidtors  for  the  defendants,  Badford  dt  Frank-* 
land. 
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Bttttbb  v.  Byebbtt.  (a.) 

Bankruptcy — Order  and  disposUion — Conaent  of  true 
ovmer  —  AsHgnment  of  hiok  debU  —  No  notice  by 
aseignee  to  hook  debtors  —  Beceiver  appointed  under 
Conveyancing  Ad,  1881  —  Extent  of  authority  — 
Bankruptcy  Act,  1883,  a.  44,  eiib-aeetion  2  (3). 

TJie  general  rule  isthat  the  aseignee  of  a  debt,  in  order 
to  take  it  out  of  the  order  and  disposition  of  the  assignor, 
must  give  notice  of  the  assignment  to  the  debtor. 

In  the  ahsence  of  such  notice,  and  on  the  bankruptcy 
of  the  assignor,  consent  on  the  part  of  the  true  owner  of 
the  debt  to  the  debt  remaining  in  the  order  and  disposi^ 
tion  of  the  bankrupt  is  prim&  faoie  to  be  ir\f erred,  but 
that  inference  may  be  rebutted  if  the  true  owner  takes 
every  possible  step  to  obtain  possession  of  the  debt,  or  if 
the  failure  to  obtain  possession  is  not  attributable  to  any 
fauU  of  his  own. 

The  cmpointment  of  a  receiver  under  a  mort^e  deed, 
although  subsequently  confirmed  by  the  court,  is,  hovo' 
ever,  not  sufficient  to  rebut  that  inference. 

By  a  deed  dated  the  31st  of  December,  1891,  the 
defendant  E.,  who  then  carried  on  the  business  of  a 
tobacconist  at  No.  289,  Oxford-street,  demised  No. 
289  aforesaid  to  the  plaints  for  the  residue  of  a 
term  of  twelve  and  a-half  years,  less  ten  days,  by  way 
of  mortgage  to  secure  &e  repayment  of  a  sum  of 
£1,000  and  interest  thereon,  and  also  assigned  by 
way  of  further  security  certain  trade-marks,  the 
goodwill  of  his  business,  and  also  ''  all  moneys  to  be 
received  by  or  owinffto  "  the  mortgagor  in  respect  of 
his  said  business.  The  £1,000  was  to  be  repaid  by 
monthly  instalments,  and  it  was  provided  that  if  the 
mortgagor  should  make  default  for  fourteen  days  in 
payment  of  an  instalment,  the  whole  should  become 
payable  forthwith.    The  deed  contained  no  enress 

Sower  to  appoint  a  receiver.  In  November,  1892, 
efault  was  made  in  payment  of  an  instalment  in 
accordance  with  the  tenns  of  the  deed.  On  the  9th 
of  May,  1893,  the  plaintifEs  executed  a  written  in- 
strument, as  follows :  **  We,  ...  by  virtue  of 
the  power  conferred  on  us  under  the  Conveyanoinff 
and  Law  of  Property  Act,  1881  (as  mortgagees  of 
the  under-mentioned  properly)  and  of  every  other 
power  enabling  us  in  this  behalf,  hereby  appoint 
Charles  Ford  ...  to  be  receiver  of  the  income 
of  the  premises  known  as  289,  Oxford-street, 
.  .  .  and  of  trade-marks  .  .  .  and  the  good- 
will and  connection  of  the  business  carried  on  by  R, 
.  .  .  with  all  the  powers  by  the  said  Act  conferred 
on  a  receiver  appointed  under  the  provisions  thereof. 
•  .  ."  Ford  thereupon  took  Dossession  of  No. 
289  aforesaid,  and  thenceforwara  carried  on  the 
business  of  a  tobacconist  there. 

It  was  a  matter  of  dispute  whether  he  did  or  did 
not  take  possession  of  the  stock-in-trade  on  the  said 
premises. 

On  the  16th  of  May,  1893,  E.  committed  an  act  of 
bankruptcy.  On  the  17th  of  May,  1893,  the  present 
action  was  commenced  by  originating  summons,  in 
which  the  plain tJfTs  claimed  relief  by  way  of  fore- 
closure, and  the  appointment  of  a  receiver.  On  the 
18th  of  May,  1893,  E.  excluded  Ford  from  No.  289 
aforesaid,  and  kept  the  shop  closed  during  that  day, 
for  the  purpose,  as  E.  alleged,  of  preventing  Ford 
from  sellmg  the  stock-in-trade.  On  the  19th  of  May, 
1893,  an  order  was  made  in  the  action,  whereby, 
without  prejudice  to  the  power  already  possessed  by 
him  as  receiver  under  the  Oonveyancing  Act,  1881, 

(a.)  Beported  by  Abteub  Mobton,  Esq.,  Barris- 
ter-at-Law. 


Ford  was  appointed  receiver  of  the  said  premises,  of 
the  trade-markft,  and  of  all  moneys  to  be  received  by 
or  owing  to  the  defendant  in  respect  of  the  said 
business,  and  to  manage  the  said  business.  On  the 
16th  of  June,  1893,  a  receiving  order  was  made 
against  the  defendant,  founded  on  the  aforesaid  act 
of  bankruptcy  committed  by  him  on  the  16th  of 
May.  The  defendant  was  subsequently  made  a 
banlmipt,  and  on  the  24th  of  October,  1893,  the 
trustee  m  bankruptcy  was  made  a  defendant  to  the 
action. 

Neither  the  plaintiffiB  nor  the  receiver  ever  gave  the 
debtors  of  the  bajokrupt  any  notice  of  the  mortM^  of 
the  31st  of  December,  1891.  The  receiver  earned  on 
the  business,  and  in  the  ordinary  course  received  book 
debts  due  to  the  bankrupt  at  &e  commencement  of 
the  bankruptcy  to  the  amount  of  oyer  £400.  Upon 
the  receiver's  accounts  being  taken  in  chambers,  the 
trustee  in  bankruptcy  claimed  such  amount  as  repre- 
sented book  debts  in  the  order  and  disposition  of  the 
bankrupt,  with  ^e  consent  of  the  true  owner  at  the 
commencement  of  the  bankruptcy,  and  the  question 
of  the  validity  of  such  daims  was  adjourned  into 
court,  and  now  came  on  for  decision. 

The  rest  of  the  facts  sufficiently  appear  from  the 
judgment. 

H.  T.  Eve,  tor  the  trustee  in  bankruptcy.— The 
debtors  never  received  notice  of  the  appointment  of  a 
receiver.  Hence  the  book  debts  belong  to  the  bank- 
rupt's trustee,  as  the  mortgagees  did  not  get  posses- 
sion of  them  before  his  title  accrued.  Section  24  of  the 
Oonveyancing  Act,  1881 ,  under  which  the  receiver  was 
appointed,  only  applies  to  the  receivership  of  income 
and  not  of  book  debts.  The  trustee  in  bankruptcy 
rests  his  titie  on  the  order  and  disposition 
clause,  section  44,  sub-section  2  (3),  of  the  Bank- 
ruptcy Act  of  1883;  "Book  debts ^*  are  "Goods" 
wilhin  the  meaning  of  that  section:  Tailby  ▼.  The 
Official  Beceiver,  37  W.  B,  513,  13  App.  Oai.  628. 
Williams  on  Bankruptcy,  p.  204. 

E.  Cooper  Willis,  Q.C.,  and  BtOcher,  for  the  mort* 
gagees.— The  very  fact  of  the  anpointment  of  a  re- 
ceiver by  the  court  takes  the  goods  out  of  the  "  order 
and  di^osition  of  the  bankrupt " :  Taylor  v.  Eckeraley, 
25  W.  B.  527,  5  Oh.  D.  740,  see  ^^  744 :  **  There  can 
be  no  implication  of  assent."  There  is  no  distinotion 
as  to  the  description  of  the  goods.  What  the  court 
has  to  determine  is  whether  the  goods  were  in  the 
order  and  disposition  of  the  bankrupt  with  our  con- 
sent. [Stiblino,  J. — But  if  you  do  not  give  notice, 
you  must  be  taken  to  be  consenting.]  The  receiver  is 
the  officer  of  the  court,  and  his  appointment  operates 
as  an  injunction  to  the  bankrupt  not  to  receive  debts 
due  to  hmi.  Assuming  that  the  order  was  made  imme- 
diately before  or  at  the  time  that  the  act  of  bankruptcy 
was  committed,  the  fact  of  the  application  for  a  re- 
ceiver is  sufficient  to  shew  that  we  no  longer  consent. 
Hence  on  the  19th  of  May,  we  had  an  injunction 
restraining  the  bankrupt  from  receiving  the  goods, 
and  after  that  date  they  could  not  be  in  his  order  or 
disposition  without  our  consent.  Until  the  19th  of 
May,  the  receiver  was  there  to  take  anything  which 
came  in.  The  bankrupt  could  take  nothing.  The 
official  receiver  gave  no  notice,  and  we  continued  to 
receive  the  money.  It  was  all  received  before 
January,  1894,  and  up  to  that  time  the  official 
receiver  did  nothing  and  made  no  claim.  Our 
writ  claiming  appointment  of  a  receiver  was  issued 
on  the  17th  of  May.  At  that  time  we  had  no 
notice  of  an  act  of  bankruptcy,  so  we  were  within 
section  49  ((Q.  This  was  a  "  dealing "  Anything 
which  puts  an  end  to  the  consent  is  a  '*  dealing" 
within  the  meaning  of  that  section :  Brtwin  ▼.  Short, 
3  W.  B.  514,  5  B.  &  B.  227.    A  notice  to  the  debtor 
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not  to  pay  is  not  so  strong  as  an  injonotion  of  the 
court  to  uie  creditor  not  to  receive.  The  moment  the 
order  is  made  the  goods  are  not  in  the  disposition 
of  thebanknipt:  ExparU  Ward,  21 W.  B.  115»  L.  B. 
8  Gh.  App.  144.  very  little  is  sufficient  to  prove 
dennination  of  consent :  In  re  KdeaU,  Ex  parte  BeMie, 
De  Gel's  Bep.  352.  If  a  demand  is^  made  or  an  order 
obtuned  or  a  writ  issued  claiming  the  goods  without 
notice  of  an  act  of  bankruptcy  that  is  sufficient. 

Eve,  in  reply,-— The  trustee  in  bankruptcy  took 
no  steps  to  get  in  the  assets,  because  he  could 
not  get  at  the  books.  If  the  mortgagees  had  got 
poneBsion  of  the  goods  without  notice  of  the  act  of 
bankrupty  between  the  date  of  the  said  act  and  the 
leoeiving  order,  I  admit  they  would  have  got  a  good 
title.  But  they  did  not  get  possession.  In  the  cases 
cited  l^  counsel  for  the  mortgagees  possession  had 
been  obtained.  Ex  parte  Ward  has  nothing  to  do 
with  this.  The  effect  of  the  appointment  of  the  official 
leoetrer  as  trustee  of  choses  in  action  is  shown  by 
Mcdon  44  of  the  Bankruptcy  Act,  1883.  It  includes 
debts  :  see  sections  50  (5),  and  54.  Hence,  on  the 
16^1  of  May,  to  whidi  date  the  title  of  the  trustee 
rdatedback,  there  was  in  effect  an  assignment  to  the 
trustee  of  all  choses  in  action.  The  mere  appointment 
of  a  receiver  under  the  Conveyancing  Act  does  not 
complete  the  possession  of  tJiie  mortgagees  unless  they 
gire  notice,  and  hence  the  title  of  the  trustee  in 
bankruptcy  was  not  rendered  inoperative  by  the 
appointment  of  the  receiver:  Wigram  v.  Buckley, 
43  W.  B.  147,  [1894]  3  Ch.  483,  491,  494 ;  Edwards 
T.  Martin,  14  W.  B.  25,  L.  B.  1  Bq.  121.  In  any 
case,  this  was  only  an  appointment  of  receiver  of 
income  of  property,  not  of  the  book  debts.  Hence 
the  receiver  could  not  receive  book  debts  or  give  a 
^ood  receipt.  The  issue  of  the  writ  is  not  a  '*  deal- 
mg"  with  the  bankrupt  for  valuable  consideration. 
The  title  of  the  trustee  in  bankruptcy  to  the  book 
debts  is  paramount. 

SnBLlKO,  J. — [His  lordship,  after  stating  the  facts 
as  above  set  out,  continued : — ]  It  was  alleged  at 
the  hearing  that  the  plaintifb  had,  on  the  16th  and 
17th  of  May.  notice  of  the  act  of  bankruptcy  com- 
mitted by  B.,  but,  in  my  opinion,  such  notice  has  not 
been  establi^ed  by  the  evidence.  It  was  admitted 
by  the  plaintiffo  that,  at  the  commencement  of  the 
bankruptcy,  the  debts  were  in  the  order  and  dis- 
position of  the  bankrupt,  but  it  was  contended  (1) 
that  they  were  not  in  such  order  and  disposition  with 
the  consent  of  the  true  owners,  the  plaintifEB;  (2) 
that  at  all  events  they  were  not  in  such  order  or 
disposition  with  such  consent  on  or  after  the  17th  of 
Ma^,  at  which  date,  as  I  have  already  found,  the 
pUintiffii  had  no  notice  of  any  act  of  bankruptcy  on 
the  part  of  E. 

In  support  of  their  first  contention  the  plaintiffs 
rely  on  tne  instrument  of  the  9th  of  May,  1893.  It 
is  objected  by  the  trustees  in  bankruptcy  that  this 
instrument  does  not  in  terms  include  the  book  debts, 
and  further  that  the  Conveyancing  Act,  1881  (sections 
19  and  24),  only  enables  a  mortgagee  to  appoint  a 
receivefT  of  tiie  income  of  the  mortgaged  property, 
and  tliat  the  book  debts  are  not  such  income,  but 
oonstitate  the  mortgaged  property  itself.  There  is 
certainly  weight  in  these  objections,  but  they  do  not 
i^ipear  to  conclude  the  case  in  favour  of  the  trustee  in 
bankmptcy.  It  ma^  be  that  the  acts  of  the  receiver, 
altiMragh  not  authorized  by  the  instrument  in  question, 
amount  to  or  are  evidence  of  a  determination  of 
their  eonsent  to  the  receipt  of  the  debts  of  the  bank- 
rant,  and  I  pass  on  to  consider  how  the  law  on  this 
pomt  stands.  As  a  general  rule  the  assignee  of  a 
dsbt,  in  order  to  take  it  out  of  the   order  and  dis- 


position of  the  assignor,  is  bound  to  nve  notice  of 
the  assignment  to  the  debtor.  This  is  laid  down  by 
Turner,  L.J.,  in  BarOett  v.  Bartlett,  5  W.  B.  541,  1 
De  G.  &  J.  127,  see  pp.  140, 141,  where  the  subject- 
matter  of  the  assignment  was  a  reversionary  interest 
under  a  will.  It  is  not,  however,  to  be  inferred  that 
it  is  absolutely  necessary  as  regards  goods  that  they 
should  be  in  the  actual  possession  of  the  true  owner 
at  the  commencement  of  the  bankruptcy,  or  as  regards 
chattels  *'  in  which  there  is  no  visible  ownership  "  that 
notice  should  be  given  before  that  time.  In  Smiih  v. 
Topping,  5  B.  &  Ad.  674,  the  true  owner  of  the  goods 
permitted  them  to  remain  in  the  possession  of  the 
bankrupt  until  the  day  before  the  commencement  of 
the  baDJonptcy  and  then  demanded  them  to  be  given 
up  but  was  met  by  a  refusal,  and  it  was  held  that  at 
the  commencement  of  the  bankruptcy  the  goods  were 
not  in  the  possession  of  the  bankrupt  wiui  the  con- 
sent of  the  true  owner.  This  decision  was  acted  upon 
by  the  Court  of  Appeal  in  Ex  parte  Ward,  21  W.  B. 
115,  L.  B,  8  Ch.  App.  144,  where  the  goods  of  which 
possession  had  been  demanded  from  the  bankrupt 
were  not  actually  in  his  hands,  but  in  those  of  a 
warehouseman  to  whom  no  notice  was  given.  [His 
lordship  here  read  tJie  judgment  of  Mellish,  L.  J.,  at 
page  148,  and  having  referred  to  the  case  of  Belcher 
V.  Bellamy,  2  Exch.  303,  and  the  judgments  of  the 
learned  judges  therein  at  pajB^  308,  310,  and  311,  he 
continued : — ]  The  conclusion  from  these  authorities 
appears  to  be  that  although  from  absence  of  notice 
consent  on  the  part  of  the  true  owner  to  the  debt 
remaining  in  the  order  and  disposition  of  the  bank- 
rupt is  primd  facie  to  be  inferred,  still  that  inference 
may  be  rebutted  by  other  facts,  and  will  be  rebutted 
if,  in  the  kmguage  of  the  judges  of  the  Court  of 
Exchequer,  the  true  owner  takes  ever^  possible  step 
to  obtain  possession  of  the  debt,  or  if,  in  the  lan- 
guage of  Mellish,  L.J.,  the  failure  to  obtain  posses- 
sion is  not  attributable  to  any  fault  of  his  own.  I 
may  add  that  the  cases  of  In  re  8tyan,  2  M.  D.  &  D. 
219;  Young  Y.  Hope,  2  Exch.  105;  and  Brewin  v. 
Short  appear  to  me  to  establish  that  if  the  proper 
steps  are  taken  while  the  assignee  has  no  notice  of 
any  act  of  bankruptcy,  the  assignee  will  be  entitled 
to  the  benefit  of  the  protection  conferred  by  section 
49  of  the  Bankruptcy  Act,  1883. 

This  beinR  my  view  of  the  state  of  the  law,  I  have 
now  to  apply  it  in  the  present  case.  If  the  bank- 
ruptcy had  occurred  witmn  a  short  time  after  the  9th 
or  16th  of  May,  1893, 1  should  have  thought  that  the 
doctrines  laid  down  in  Smith  v.  Topping,  Ex  parte 
Ward,  and  Bellamy  v.  Belcher  applied,  nx  pointof  fact, 
however,  the  receiving  order  m  bankruptcv  was  not 
made  until  the  16th  of  June,  1893,  a  month  later  than 
the  receivership  order.  In  the  interval  there  was 
ample  time  to  give  the  usual  notice  to  the  debtors  of 
the  bankrupt. 

The  question  arises.  Why  was  not  this  notice  given  ? 
The  bankrupt  in  his  afficbvit  says  it  was  not  given 
because  it  would  injure  the  busmess.  The  receiver 
who  answered  that  affidavit  takes  no  notice  of  this 
statement  by  the  bankrupt,  but  says  that  notice  was 
not  given  because  he  was  advised  that  his  appoint- 
ment on  the  9th  of  May  and  his  subsequent  appoint- 
ment by  the  court  on  tiie  17th  of  May  took  the  book 
debts  out  of  the  order  and  disposition  of  the  bankrupt. 
In  my  judgment  the  receiver's  view  of  the  law  was 
not  weU  founded.  I  think  that  neither  the  appoint- 
ment of  the  9th  of  May  nor  the  subsequent  appoint- 
ment by  the  court  was  sufficient  to  take  the  debts  out 
of  the  order  and  disposition  of  the  bankrupt  with  the 
consent  and  permission  of  the  true  owner  unless 
followed  withm  a  reasonable  time  by  the  appropriate 
step  for  obtaining  possession  of  the  debts  c^  giving 
notice  to  the  deotors.    This  was  not  done,  and  the 
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failure  appears  to  me  to  be  attributable  to  a  default 
on  the  part  of  the  plaintiflb. 

I  think,  therefore,  iiiat  the  tnutee  in  bankraptoy  is 
entitled  to  these  debts. 

Solicitors,  Marten  Cutler  A  Co. ;  Wesl^  King,  Adam$f 
&  Co. 


^kZj.   \  May  2.  8. 1896. 

In  re  SoMBBS  CoOKS. 
Wbog  Pbosseb  v.  Weqg  Pbosseb.  (a.) 

WiU — ConUrwiion — Marahatting. 

A  testatrix,  to  w?u>$e  vnU  the  provisions  of  the  Mart' 
main  and  Charitable  Uses  Act,  1891  (54  <£;  55  Vid.  c. 
73),  did  not  apply,  gave  to  a  <^iarity  **aU  tJie  rest  and 
remainder  of  my  persofial  estate  whatsoever  and  whereso^ 
ever  sihiate,  save  and  except  such  parts  thereof  as  canned 
by  law  be  appropriated  by  wiU  to  c7u»ritable  purposes.** 

Held,  t?uit  this  did  not  amount  to  a  direction  to 
marsJuU,  and  that  the  gift,  so  far  as  it  consisted  of 
things  savouring  of  land,  failed,  and  was  divisilie 
among  t?ie  next  of  kin. 

Edwards  v.  Hall,  1  W.  B.  348, 11  Ha.l;on  appeal, 
4  W.  B.  Ill,  6  De  G.  M.  A  G.  1^,  followed. 

The  testatrix,  by  her  will  of  the  14th  of  Norember, 
1876,  gave  all  her  personal  estate  and  effects  to  her 
executors  and  trustees  upon  trust  for  sale  and  con- 
version, and  out  of  the  proceeds  of  sale  and  conver- 
sion, and  with  such  part  of  her  personal  estate  as 
shoiild  consist  of  money,  to  pay  her  testamentary 
expenses  and  debts,  with  power  to  postpone  the  con- 
version. After  payment  of  the  testamentary  expenses 
and  debts,  the  testatrix  directed  her  trustees  to  pay  a 
sum  of  £14,000  to  her  niece,  Lady  Henry  Somerset, 
for  her  separate  use,  subject  to  a  trust  to  pay  certain 
annuities  therein  mentioned,  and  subject  thereto  her 
said  niece  was  to  stand  possessed  of  the  £14,000  for 
her  separate  use  absolutely.  The  testatrix  then 
devised  trust  and  mortgage  estates,  and  made  the 
following  residuary  gift :  <<  All  the  rest  and  remainder 
of  my  personal  estate  whatsoever  or  wheresoever 
situate,  save  and  except  such  parts  thereof  m  oaonot 
by  law  be  appropriated  by  will  to  dnritaUe  por- 
poses,  I  give  and  bequeath  to  the  Society  ox  St. 
HargparetSy  East  Grinstoad,"  with  a  provision  as  to 
the  person  to  give  a  receipt  for  the  same. 

By  a  codicil,  dated  the  17th  of  Ma^,  1879,  to  the 
will,  the  testatrix  made  other  provisions  as  to  the 
sum  of  £14,000  and  the  annuities  mentioned  in  her 
will,  but  in  all  other  respects  confirmed  it. 

The  testatrix  died  on  the  5tii  of  August,  1879,  and 
her  will  and  codicil  were  proved  on  the  20th  of 
August  following  by  the  plaintiff. 

The  estate  of  the  testatrix  consisted  in  part  of  a 
mortgage  for  £10,666  3s.  4d.,  which  was  ap]^ed  in 
part  payment  of  the  £14,000  legacy  in  exoneration  of 
the  pure  personal  estate.  Two  sums  of  £5,000  and 
£4,(K)0,  to  which  the  testatrix  was  entitled  in  rever- 
sion, fell  into  possession,  and  were  represented  by 
£4,994  9s.  Consols  and  £880  Is.  9d.  Bank  Stock,  and 
a  sum  of  £2,000  which  was  invested  on  mortgage. 

Doubts  having  arisen  whether  the  residuary  gift 
operated  as  a  direction  to  marshal,  the  present  sum- 
mons was  taken  out  by  the  proving  executor,  asking 
(amongst  other  things)  whetner  the  residuary  bequest 
or  an^  other  part  of  the  said  will  operated  as  a 
direction  to  marshal  the  assets  of  the  testatrix  in 
favour  of  the  society. 

la.)  Reported  by  C.  C.  HensU^,  Esq.,  Banister- 
at-Law. 


G.  P.  C.  Lawrence,  for  the  executor. 

Marten,  Q.C.,  and  G.  P.  0.  Lawrenos,  iat  two  of 
the  next  of  km,  cited  Edwards  v.  EaU,  1  W.  B.  S48, 
4  Ibid.  Ill,  11  Hare»  1,  6  De  a.  M.  ft  G.  74.  [lliey 
were  stopped.] 

Carson,  for  Lady  Somers  in  the  same  interest,  was 
not  called  upon  to  argue. 

Benshaw,  Q.C.,  and  HomeU,  for  the  charity. — ^In 
Edwards  v.  Hall  the  testatrix  had  dedared  her  desire 
to  die  intestate. 

They  dted  Wills  ▼.  Bourne,  L.  E.  16  Eq.  487, 
22  W.  B.  Dig.  273;  Miles  v.  Harrison,  22  W.  E.  441, 
L.  E.  9  Ch.  App.  816;  and  In  re  AmM,  BamsHfoft 
V.  Workman^  36  W.  E.  424,  37  Ch.  D.  687. 

Eeebwioh,  J.,  held  that  the  residuary  gift  must  be 
read  as  if  it  contained  an  express  exception  from  the 
gift  to  the  charity  of  all  that  could  not  be  giTen  by 
wfll  for  chuitable  purposes.  The  learned  judge  then 
continued : 

But  there  are  some  oases  which  must  not  be 
passed  over.  Mr.  Marten  relied  on  Edwards  v. 
HaU,  on  which  Mr.  Eenshaw  has  commented.  It 
appears  to  me  that  what  the  Vice-Chancellor  said  in 
that  case  is  in  point.  These  are  the  Yioe-Chanoellor^s 
words :  "  She  says,  '  Let  the  one  go  to  the  charitable 
bequest,  and  the  other  to  persons  whom  I  may 
name.'  In  truth  she  did  not  name  them.*'  That 
seems  to  me  exactly  what  this  lady  has  done. 

The  case  of  Wills  v.  Bourns,  wmch  was  decided  in 
favour  of  the  charity,  is  a  decision  of  Lord  Selbome. 
That  case  seems  to  mediffSarent  from  the  present  and 
from  Edwards  v.  HdU.  O^e  will  in  WiUs  v.  Bourne 
seems  to  me  to  give  fairly  clear  directions  for  mar- 
shalling, using  the  word  m  the  sense  of  an  appro- 
priation by  a  testator  of  particular  assets  to  a  par- 
ticular gift.  The  testator  declared  that  only  such 
part  or  parts  of  his  estate  should  be  comprised  in  the 
residue  thereof,  and  be  so  divided,  paid,  or  transferred 
as  aforesaid  as  might  by  law  be  given  or  bequeathed 
for  charitable  purposes.  It  is  sought  to  i^plty  fhitt 
case  to  the  present  in  reliance  upon  tiie  inte^teta- 
tion  put  upon  it  by  Mellish,  UT,  ja  JBtog^.  Harrison. 
But  uie  wuls  in  those  two  flases  were  entirely  differ- 
ent the  flos  fnan  "flie  other,  as  is  dear  from  Lord 
Qsami  ^dffment.  Mdlish,  L.J.,  savs,  however, 
that  the  will  in  MUes  v.  Harrison  and  in  WiUs  v. 
Bourne  are  identical,  if  you  cut  out  the  words,  "  and 
which  shall  be  reserved  by  my  trustees  or  trustee  for 
the  time  being  for  that  purpose."  That,  no  doubt, 
strengthens  the  view  that  iViUs  v.  Bourne  is  apjdi- 
cable  to  the  present  case.  But  cut  out  those  woras ; 
vou  still  have  a  direction  that  certain  l^gades  should 
be  respectivdy  paid  and  satisfied  **  out  of  sueh  parts 
of  my  personal  estate  as  can  lawfully  be  applied  to 
the  payment  thereof."  In  the  present  case,  nowever, 
you  nave  not  got  those  words,  instead  of  there  being 
a  direction  to  marshal,  there  is  an  exception  of  some 
part  of  tiie  residue  which  is  given  to  onarity.  The 
case  of  In  re  Arnold,  Bavenscroft  v.  Workman,  is  open 
to  the  same  criticism.  There  is  an  entire  diffierenoe 
of  language.  The  words  of  the  will  in  In  re  Arnold 
perhaps  followed  common  form  more  dosdy  than 
dther  of  the  wills  in  the  other  cases.  The  testator 
there  directed  "  that  the  foregoing  diaritable  legacies 
shall  be  paid  exdusivdy  out  of  such  part  of  my  pure 
personal  estate  as  is  legally  applicable  to  that  pur* 
pose."  I  take  it  that  what  the  other  oases  decided 
was,  on  this  point,  that  the  language  of  the  wills 
there  under  consideration  was  equivalent  to  the  lan- 
guage used  in  the  will  adjudicated  upon  in  Tn  re 
Arnold.  What  is  the  effect  of  these  decisions  P  Tlie 
court  finds  words  to  whidi  effect  must  be  sivQii.  The 
court  does  not  &vour  the  charity,  or  anybody  eboy 
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bat  treats  the  question  as  purely  one  of  construotion. 
Ah  that  the  oourt  says  amounts  to  this :  "  We  cannot 
gire  effect  to  that  provision,  except  by  the  process  of 
manhalling,  therefore  ^ou  must  marshal.  It  is 
not  because  the  testatrix  has  directed  marshalling, 
bat  because  it  is  only  in  that  way  that  you  can  give 
effect  to  the  direction  which  the  testatrix  has 
giren. 

Here,  I  repeat,  it  seems  to  me  that  you  can  give 
fall  effect  to  what  the  testatrix  has  dii^aoted  without 
in  any  way  departing  from  the  language  of  the  wilL 
Kay  more,  as  I  read  the  will,  you  wo^d  not  be  giv- 
ing effsct  to  the  direction  if  you  marshalled.  Ithink 
jou  would  be  doing  just  what  the  testatrix  says  is 
not  to  be  done.  The  charity  is  to  take  the  residue  of 
her  estate  after  payment  of  her  debts  and  testamen- 
tary exfNenses  and  a  legacy ,  with  an  exception  which 
ihe  specifies.  That  excepted  property  is  undisposed 
of.    1  think  all  the  cost  ought  to  come  out  of  the 


After  some  discussion  the  following  minutes  were 
setUed:^ 

Decbre  that  so  much  of  the  residue  of  the  personal 
estate  as  oonsats  of  impure  personalty  was  undis- 
posed of  and  passed  to  the  next  of  kin  of  the  testa- 
trix. And  it  appearing  that  there  has  been  applied 
oat  of  the  impure  pmonalty  a  sum  at  least  equal  to 
the  rateable  proportion  which  it  was  liaUe  to  bear 
for  the  testatrix's  debts  and  testamentary  expenses 
and  legacy,  declare  that  the  defendants,  the  legal 
personal  representatives  of  the  next  of  kin,  are 
entitled  to  hold  the  personalty  which  has  fallen  into 


Solicitors,  Witham,  Lambert,  dt  Bo&keU;  HulherUA 
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Company — Winding  up—FuUy  paid-up  ahares — Cer^ 
Ufioaie^Eslappel—OompanieB  Act,  1867  (30  &  31 
Fid.  c.  131),  «.  25. 

A  peraon  who  toas  entiUed  to  have  fully  paid-up 
tharea  in  a  limited  company  allotted  to  hirnael/  or  hia 
nomineea  procured  fully  paid-up  aJutrea  to  he  allotted  to 
an(4her  peraon  aa  hia  nominee,  in  conaidercUion  of  a 
ncney  payment.  The  money  waa  not  paid  to  the  com- 
pony,  but  the  company  iaaued  certijicatea  to  the  allottee^ 
dating  that  the  aharea  were  fully  paid  up.  It  appeared 
ikat  ihe  allottee  acted  on  the  faith  of  the  ceHifioate,  and 
helieoed  that  eaah  had  been  paid  to  the  company  for  the 
tharm.  The  liquidator  in  the  winding  up  of  the  com- 
pany aougkt  to  make  the  allottee  liable,  on  t?ie  ground 
that  aeetion  25  of  the  Companiea  Act,  1867,  had  not 
heen  complied  with. 

Held,  that,  aa  against  ihe  allottee,  the  company  and 
ike  liquidator  were  eatopped  from  denying  that  the  aharea 
werefuUy  paid  up. 

This  was  a  summons  taken  out  in  the  winding  up 
of  the  above-named  company  by  Mr.  A,  F.  Parbury 
that  the  list  of  oontributones  and  the  liquidator's 
certificate  finally  settling  the  same  might  be  reviewed 
and  varied  by  excluding  therefrom  the  name  of  the 
mkhcant  in  respect  of  80  ordinary  £5  shares  in 
the  company,  or  for  a  ded^ation  that  the  said  80 
ordiiiary  shares  standing  in  the  name  of  the  applicant 

(a.)  Beported  by  Y.  de  S.  Fowke,  Bsq.,  Barrister- 
8(t^Law. 


were,  at  the  date  of  the  winding-up  order,  fully  paid 
up,  or  were  to  be  deemed  fully  paid  up  in  favour  of 
the  applicant,  and  that  the  applicant  was  under  no 
liabiH^  in  respect  thereof. 

The  company  was  incorporated  in  November,  1879, 
and  in  1878  Mr.  Parbury  instructed  a  Mr.  Wright, 
who  was  entitled  under  an  arrangement  with  the 
company  to  receive  a  certain  number  of  fully  paid-up 
shares  in  the  company,  to  apply  for  100  shares  for 
him  (Parbury)  and  gave  him  £500  to  pay  for  them. 
Wright  kept  the  £500  and  j>rocured  the  company  to 
allot  100  of  the  shares  to  which  he  was  entitled  under 
t^e  aforesaid  arrangement,  to  Parbury;  and  Par- 
bury's  name  was  placed  on  the  register  in  respect  of 
these  shares. 

In  December,  1879,  the  company  sent  a  oertifioate 
for  100  shares  to  Parbury,  stating  that  the  shares 
were  fully  paid  up.  Parbury  sold  20  of  the  100 
shares,  and  it  was  as  to  the  remaining  80  that  the 
present  application  had  reference. 

The  company  was  ordered  to  be  wound  up  by  the 
court,  and  the  ofiBdal  receiver  was  liquidator.  The 
applicant  had  been  placed  on  the  list  of  contributories 
on  the  ground  that  cash  had  not  been  paid  for  the 
shares;  and  the  official  receiver  and  liqui<utor  alleged 
that  as  there  was  no  registered  contract  and  the  appli- 
cant had  not  paid  in  cash  for  his  shares  the  apphcant 
was  not  entitled  to  treat  the  shares  as  fully  paid.  The 
applicant  stated  that  he  was  not  aware  until  after  the 
announcement  of  the  winding  up  that  Wright  had  not 
applied  for  shares  for  him  and  paid  the  company  cash 
according  to  his  instructions. 

There  was  no  evidence  that  the  applicant  had  any 
notice  that  section  25  of  the  Gompanies  Act,  1867, 
had  not  been  complied  with. 

In  these  droumstances  a  question  was  raised 
whether  the  applicant  was  entitled  to  rely  on  the 
certificate  as  an  estoppel  as  against  the  company  and 
the  official  receiver  and  liquidator. 

Upjohn,  for  the  application. — ^As  against  a  person 
who  takes  shares  without  notice  that  they  have  not 
been  paid  for  in  cash,  a  company  and  its  liquidator 
are  estopped  by  a  certificate  statins  that  the  shiuvs 
are  fully  paid  up  from  saying  that  mey  have  not  be^i 
so  paid  up :  In  re  Britiah  Farmera  Pure  Linaeed  Cake 
Co,,  26  W.  B.  334,  673,  7  Ch.  D.  533.  Section  25  does 
not  apply  as  between  tJie  company  itself  and  its  share- 
holders. Blyth'a  caae,  25  W.  B.  200,  4  Oh.  D.  140. 
If  the  companjr  itself  has  so  acted  as  to  preclude 
itself  from  denying  that  section  25  has  been  complied 
with,  that  is  conclusive  evidence  that  the  section  has 
been  complied  with.  The  company  may  represent 
and  induce  persons  to  act  on  the  faith  of  the  repre- 
sentation that  shares  have  been  fully  paid  up  in  cash. 
If  such  a  representation  is  made  and  acted  on  by 
persons  who  nave  no  notice  that  it  is  untrue,  the 
company  cannot  afterwards  be  heard  to  say  that  the 
shares  liave  not  been  fully  paid  up.  Both  the  com- 
pany and  the  liquidator  are  estopped :  In  re  London 
Celluloid  Co.,  36  W.  B.  673,  39  Oh.  D.  190. 

He  also  referred  to  Carling'a  caae,  24  W.  B.  165, 
1  Oh.  D.  115,  and  In  re  Macdonald,  8ona,  &  Co,, 
[1894]  1  Oh.  89 

E,  8,  Ford,  for  the  official  receiver  and  liquidator. 
— ^The  applicant  is  the  original  allottee,  and  estoppel 
is  not  valid  in  the  case  of  the  original  allottee :  see 
Buckley  in  the  Oompanies  Acts,  ed.  6,  p.  557,  where 
he  says,  '*  l%e  original  allottee  and  every  subsequent 
transferee  with  notice  holds  the  shares  as  unpaid  "  : 
Blyth'a  caae  [auprd)  shows  that  the  issue  of  the  cortifl- 
cate  is  not  necessary  to  the  issue  of  shares  within 
section  25  of  the  Act  of  1867  :  In  re  Vulcan  Ironworka 
Co.,  W.  N.,  [1885]  p.  120. 

VAuaHAir  Williams,  J.— This  is  a  vezy  oorions 
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oase.    It  raises  a  new  point.    Mr.  Parbury  is  the 
allottee  of  these  80  shares  upon  whidi  the  question  in 
this  oase  turns.     He  was  originally  allottee  of  100 
shares,  and  he  has  dealt  with  20  of  these  100  shares 
bv  sale,  and  there  are  only  80  left.    He  has  been 
placed  on  the  list  of  contributories,  because  cash  has 
not  been  paid,  and  the  liquidator  says  that  by  virtue 
of  section  25  of  the  Ck>mi>anies  Act,  1867,  he  is  now 
liable  to  pay  in  cash  for  tnese  shares,  there  being  ad- 
mittedly no  filed  contract  in  existence.      Now,  so  far 
as  I  know,  there  has  been  no  casein  which  an  allottee 
of  shares  has  been  allowed  to  escape  the  stringency  of 
the  provisions  of  section  25.      [His  lordship  read 
section  25,  and  continued : — "]    But  I  have  arrived  at 
the  conclusion  that  in  this  particular  case  Mr.  Parbury 
is  not  liable  to  be  placed  on  the  list  of  contribntories 
except  as  the  holder  of  fully  paid-up  shares.     Mr. 
Upjohn  has  called  my  attention  to   Carling*$   ccue 
Uuprd)  and  In  re  MacdoruMf  Bona,  dh  Co,  (stiprd)^  but 
I  am  not  goine  to  decide  the  present  case  upon  the 
authority  of  either  of  these  cases.    Wc,  Parbury  paid 
£500  to  Mr.  Wright  before  the  incorporation  of  the 
company,  and  asked  him  to  apply  for  100  shares  and 
to  use  tne  £500  for  the  purpose  of  paying  tiie  amount 
necessary  to  be  paid  on  the  shsures,  if   the  shares 
should  be  allottea  to  him  (Parbury),  in  pursuance  of 
the  application.    If  Wright  had  made  the  application 
and  paid  the  money  Parbury  would  have  been  a  mem- 
ber of  the  company  and  the  holder  of  shares  paid  for 
in  cash.    In  truth  and  fact  Wright  never  did  act  on 
the  instruction  given  him  by  Parbury,  and  never  did 
apply  for  the  shares  in  accordance  with  the  instruc- 
tions.   What  Wright,  in  fact,  did  was — ^being  entitled 
to  receive  fully  paid-up  shares  under  a  contract  to 
issue  fully  paid-up  shares  to  himself  or  his  nominees 
— ^to  get  the  company  under  that  contract  to  issue 
f  uUy  paid-up  shares  to  his  nominees  amongst  whom 
was  Parbury.    Parbury  had  a  certificate  of  tide  sent 
to  him  which  was  issued  under  no  contract  between 
himself  and  the  company,  but  under  a  contract  be- 
tween Wright  and  the  companv.    Those  facts  are  not 
in  dispute.    Eighty  of  these  shares  are  now  held  by 
Parbury,  and  he  has  not  repudiated  them  in  any  way, 
they  were  thus  standing  in  his  name  at  the  date  of 
the  winding-up,  and  he  says  that  in  respect  of  these 
shares  there  has  been,  as  between  himself  and  the 
company,  payment  in  cash.    It  is  quite  true  that  there 
has  not  been  such  a  payment,  but  Mr.  Parbury  sa3rs 
he  is  entiUed  to  rely  on  the  general  law  as  to  estoppel 
and   that   the    company  are    estopped  by    reason 
of   their   certificate  from   denying  that  the  shares 
are  fully  paid-up. 

As  I  understand  the  case  of  the  British  Farmer$ 
Pure  Linaeed  Cake  Co.  {eu^d)^  that  was  a  case 
in  which  it  was  sought  to  make  a  transferee  of 
shares  for  which  cash  had  not  been  paid,  liable, 
and  the  transferee  was  allowed  to  say  '*I  pro- 
duce the  certificate  of  the  company  stating  that 
the  shares  are  fully  paid  up,  and  the  company  can- 
not say  that  section  25  has  not  been  oomphed  with." 
Let  us  look  at  the  case  and  see  if  that  is  so. 
James,  L.J.,  says:  **I  think  that  the  section  to 
which  we  have  been  so  often  referred "  [t.e.,  section 
25],  **  and  which  has  been  so  often  before  the  court, 
does  not  in  the  slightest  degree  alter  the  g^eral  law 
of  the  land  as  to  the  effect  of  the  conduct  or 
representation  of  companies,  or  of  companies  acting 
through  their  officers  and  servants.  They  are  stiU 
liable,  as  they  always  were,  to  be  bound  by  any 
representation  made  by  them  or  by  the  officers  to 
whom  they  have  intrusted  the  management  of  their 
affairs.  ...  A  joint-stock  company  has  no 
statutory  immunity  from  the  consequences  of  its  acts 
and  representations."  Thesiger,  L.J.,  took  the  same 
view,  and  says:   **It  seems  to  me  dear  that  the 


present  case  comes  within  the  general  law  as  to 
estoppel,  and  that  he  cannot  be  made  liable." 

That  being  so,  let  me  apply  the  law  of  estoppel 
in  the  case  before  me.    Has  there  been  a  representa- 
tion by  the  company  P    It  is  not  disputed  that  there 
has  been,  and  I  have  cmly  to  inquire  whether  Parbury 
was  a  person   not   aware  of   the   untruth  of    the 
representation,  and  whether,  being  so  unaware,  he 
acted  on  the  ^th  of  the  representation.     There 
is  no  evidence  that  he  was  aware  of  the  untruth  of 
the  representation,   and  there  is  evidence  that  he 
acted  on  the  faith  of  it.    Why  should  not  the  law  of 
estoppel  be  acted  on  here  P    t  am  told  that  it  should 
not,  because  of   the   principle  dted  by  Mr.   Ford 
from  Buckley  on  the  Oompanies  Acts.    I  am  asked 
to  say  that,  therefore,  the  original  allottee  is  to  be 
made  liable  because  he  is  allottee.    If  I  held  that,  I 
should  not  be  applying   the  ''general  law  of  the 
land"  or  giving  effect  to  judgment  of  James,  lU., 
which  I  have  just  referred  to.    Section  25  does  not 
alter  the  law  of  the  land  as  to  estoppeL  ^  AJI  Mr. 
Buckley  means  in  tiie  passage  cited  m>m  his  book  is 
that  as  a  general  rule  the  allottee  has  notice.    In 
the  present  case  Parbury  was  misled.    He  believed 
that  shares  had  been  issued  under  a  contract  with 
himself  and  that  cash  had  been  paid  for  them.    In 
those  circumstances  is  he  prevented  from  relying  on 
the  estoppel  arising  from  tne  certificate  P    Certainly 
not.      He  had  no  knowledge  of  the  droumstanoes 
under  which  the  certificate  was  issued.     If  he  had 
been  put  upon  inquiry  and  had  wilfully  abstained 
from  mquirmg  he  would  not  have  been  in  a  podtion 
to  take  advantage  of  this  estoppel    But  what  is 
meant  by  saying  that  a  person  is  put  upon  inquiry 
and,  therefore,  unable  to  rdy  on  the  truth  of  a 
representation  P    That  cannot  be  said  unless  the  per- 
son in  question  consdoudy  abstained  from  doin^ 
that  which,  as  a  matter    of   business,    he  would 
naturally  do.    I  see  no  evidence  of  that  kind  here.  It 
is  not  argued  that  the  general  law  of  the  land  does 
not  apply.    The  only  reason  that  can  be  given  for 
not  aUowinff  the  applicant  to  take  advantage  of  the 
estoppd  is  tiiat  there  is  something  in  the  mere  iactoi 
his  bSng  allottee.     Generally  speaking  that  may  be 
so,  because  the  alloitoe  is  the  person  to  whom  the 
original  allotment  is   made  ana  he  is  likdy  to  be 
aware  of  the  facts.     That  is  not  so  here,  and  I  can 
see  nothing  to  prevent  Mr.  Parbury  from  relying  on 
the  truth  ol  tiie  statement  in  the  certificate. 

Solidtors,    Bonner,    Thompson,    Bumie,     A    Oo. ; 
Phelpe,  Sidgwick,  A  Biddle. 


a  B.  Div.  \  May  21 ;  July  25, 

(Grantham  and  Wright,  JJ.)  J      1895 ;  Nov.  14. 

Httll  Bope  Oo.  (BespondenU)   v.   Adams  (Appd^ 
lani).  (a.) 

Sale  of  goode^Agreemeni  for  hire  and  purchase^Mer^ 
cantHe  agent— Ooode  passed  to  mortgagees  as  pari  of 
the  appurtenances  of  ship— Possession  of  goods  with 
consent  of  oumer-^Factors  Act,  1889  (52  A  53  Vidt.  c 
45),  M.  2,  9— Merchant  8h^ng  Act,  1894  (57  <fe  58 
Vict.  c.  60),  M.  5,  9,  35. 

Under  a  hire  and  purchase  agreement  A.  supplied  a 
trawl  warp  to  B.,  the  master  of  a  fishing  smack  which 
was  at  that  time  mortgaged,  together  with  its  equip- 
ments. By  the  terms  of  the  agreement,  the  hirer  B.  woe 
to  pay  £4  a  month  until  the  fuU  sum  of  £15  5s.  iom 
made  up,  when  the  warp  should  become  the  property  of 

(a.)  Beported  by  Bbskdie  Bsm,  Btsq.,  Banister- 
at-Law* 
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B,,  hd  unHl  then  it  should  remain  the  absolute  property 
of  A. :  iht  agreement  contained  stwulations  enabling  A. 
topuitan  enato  the  agreement  and  retake  possession  of 
the  warp  in  certain  events ;  hut  no  stipulation  enabling 
B.  to  terminate  the  agreement  by  ddivering  up  the  warp 
to  A,  SubseguenUy,  before  all  the  insUuments  on  the 
warp  were  paid,  the  mortgagees  took  possession  of  the 
smack,  and  claimed  the  warp  as  forming  part  of  the 
mufienances  of  t?ie  ship,  which  passed  to  them  under 
the  terms  of  their  mortgage^ 

Held,  that  the  mortgagees*  daim  was  valid,  as  B. 
had  '*  agreed  to  buy  **  Vie  warp  within  the  meaning  of 
section  9  of  the  Factors  Act,  1889,  and  the  addUion  of 
the  warp  to  the  equipment  of  the  mortgaged  ship  was  a 
sufficient  delivery  or  tranter  to  the  mortgagees  by  a 
mereaniOe  agent  under  a  **  disposition,**  within  the 
meaning  of  tne  provisions  of  tJuU  section. 

Lee  V.  Butler,  42  W.  B.  88.  [1893]  2  Q.  B.  318, 
followed. 

Helby  v.  Matthews,  43  W.  B.  561,  [1895]  A.  C. 
471,  discussed. 

Appeal  by  the  defendant  in  the  action  from  the 
yadgmeot  of  BOis  Honour  Judge  Eardley  Wilmot 
atbmg  at  the  Lowestoft  County  Court. 

The  following  are  the  facts  of  the  case  material  to 
thepresent  ap]^al : — 

The  trawling  smack  Maude  Oreen  formerly  belonged 
to  a  Mr.  Knowles,  who,  on  the  23rd  of  May,  1893, 
disposed  of  herlr^  bQl  of  sale  under  the  Merchant 
Sbq>ping  Act  to  George  Batty,  and  on  the  following 
day  Bat^  mortgaged  the  smack  to  Mr.  Knowles  for 
£835  and  interest. 

In  October,  1894,  Batty  asked  Mr.  Adams  to  supply 
him  with  a  trawl  warp,  and  the  latter  agreed  to  do 
10  on  the  hire-purchase  system,  but  not  otherwise. 
On  the  20th  of  October  an  agreement  was  entered 
into  between  them,  under  whi^  the  warp  was  duly 
sappUed  b^  Adams,  and  placed  on  board  tne  smack ; 
the  conditions  of  that  agreement,  so  far  as  they  are 
hsre  material,  were  as  f oUows : 

First,  the  lessee  (Batty)  agreed  to  pay  to  the  owner 
snd  lessor  (Adams),  as  ana  for  rent  of  the  trawl 
warp,  £4  per  calendar  month,  to  commence  on  the 
1st  of  Norember,  1894.  winoh.  sums  so  agreed  to  be 
pidd  would  amount  in  the  aggregate  to  £15  5s., 
sad  the  lessee  agreed  not  in  any  way  to  seU, 
■wign,  sub-let.  or  otherwise  part  with  the  possession 
of  ue  trawl  warp,  or  to  assume  the  ownership  of 
it,  so  long  as  any  of  the  instalments  remained  due. 
Secandlr,  upon  the  payment  of  all  the  severa 
smns  bemg  luade  l^  the  lessee,  then  this  affreement 
ihonld  be  at  an  end,  and  the  warp  should  become 
the  property  of  the  lessee  as  purchaser  for  the  sum 
of  £15  56..  but  until  then  the  warp  should  remain 
the  sde  and  absolute  property  of  the  owner  and 
lessor,  it  being  therebjr  expressly  agreed  that  the 
wsrp  was  only  lei  on  hire  to  the  lessee  until  all  the 
sonis  of  money  due  under  the  agreement  were  paid, 
snd  in  the  case  of  failure  in  payment,  or  in  case  the 
lessee  should  become  bankrupt  or  suffer  his  effects  to 
be  taken  in  execution,  or  give  a  bill  of  sale,  or  on 
breach  of  any  of  the  covenants,  then  the  full  balance 
ol  £15  5s.  required  for  the  purchase  of  the  warp 
ihould,  at  the  election  of  Aoams,  at  once  become 
payable  to,  and  be  recoverable  by,  him,  who,  how- 
erer,  instead  of  seeking  to  recover  the  balance. 
Bight,  if  he  thought  fit,  seize  and  resume  possession 
ol  the  warp  wherever  the  same  mig^t  be,  and  the 
iSTeral  sums  wMch  had  been  paid  l)y  Batty  should 
I      in  that  case  be  forfeited. 

On  the  15th  of  November  Knowles  transferred  his 
aortffage  to  the  Hull  Bope  Co.,  who,  on  the  7th  of 
Hnd^,  took  possession  of  TJ^e  Maude  Oreen,  and 
placed  two  men  on  board  in  dhazge  of  her. 


Adams,  who,  up  to  that  date,  had  only  received 
£5  10s.  on  account  of  the  warp,  thereupon  applied  to 
Batty  to  hand  the  warp  back,  and  on  the  mort- 
gagees refusing  to  allow  Batty  to  do  so,  Adams,  on 
the  14th  of  Murch,  with  several  men,  boarded  the 
smack  as  she  lay  in  Lowestoft  BEarbour,  and  forcibly 
removed  the  warp  and  certain  other  goods  supplied 
by  him. 

The  mortgagees  brought  an  action  against  Adams 
for  trespass  and  for  damages  arising  from  the  reten- 
tion of  the  articles. 

The  county  court  judge  awarded  the  plaintiffs 
£25  damages  for  the  tre^ass,  to  be  reduced  to  £10 
on  the  return  of  the  warp  within  a  ^ven  time. 

From  this  ludgment,  so  far  as  it  referred  to  the 
returning  of  the  warp,  Adams  appealed. 

The  Factors  Act,  1889,  provides  as  follows : — Section 
2,  sub-section  1 :  "  Where  a  mercantile  agent  is,  with 
the  consent  of  the  owner,  in  possession  of  goods  .  .  . 
any  sale,  pledge,  or  other  disposition  of  the  goods 
made  by  him  when  acting  in  the  ordinary  course  of 
business  .  •  •  shall,  subject  to  the  provisions  of 
this  Act  be  as  valid  as  if  he  were  expressly  authorized 
b^  the  owner  of  the  goods  to  make  the  same :  Pro- 
vided that  the  person  taking  under  the  disposition 
acts  in  good  faim,  and  has  not  at  the  time  of  the  dis- 

C'tion  notice  that  the  person  making  the  disposition 
not  authority  to  make  the  same." 
Section  9:  « Where  a  person  having  bought  or 
agreed  to  buy  goods  obtains,  with  the  consent  of  the 
seller,  x>ossession  of  the  goods  ...  the  delivery 
or  transfer,  by  that  person  or  by  a  mercantile  agent 
acting  for  him,  of  the  goods  under  any  sale  or  pledge 
...  or  under  any  agreement  for  sale  or  pledge 
.  .  .  to  a  third  party  in  good  faith  and  without 
notice  .  .  •  shaU  have  the  same  effect  as  if  the 
person  making  the  ddivery  or  transfer  were  a  mer- 
cantile agent  in  possession  of  the  goods  with  the  con- 
sent of  the  owner." 

Sorutton,  for  the  appellant.  —  The  question  is 
whether,  under  the  hire  and  purchase  agreement,  the 
property  in  the  fishing  ^^ear  passed  to  the  hirer  or 
not.  I  submit  that  it  did  not,  and,  further,  that  at 
any  time  before  the  last  instalment  became  due  and 
was  paid  the  hirer  had  a  right  to  return  it.  If  this 
cons&uction  of  tiie  agreement  is  correct,  then  the 
case  faUs  within  the  class  of  hire  and  purchase  agree- 
ments of  which  Helbu  v.  Matthews,  43  W.  B.  561, 
[1895]  A.  C.  471,  IS  the  last  decision,  although 
Gough  V.  Wood,  42  W.  B.  469.  [1894]  1  Q.  B.  713,  is 
even  stronger  in  my  favour.    The  fact  that  there  -^ 


a  physical  delivery  of  the  gear  to  the  master  of  the 
smadk  does  not  make  the  *< agreement  to  buy"  a 
'*  sale  "  within  section  9  of  the  Factors  Act,  1889  : 
Kitto  V.  Bilbie,  72  L.  T.  N.  S.  266,  43  W.  B.  Dig.  67. 

A,  H.  Poyser,  for  the  respondents. — ^This  was  an 
out  and  out  sale  to  the  puitshaser,  but  the  payment 
was  not  to  be  due  on  delivery,  but  was,  by  express 
agreement  in  writing,  to  be  spread  over  a  certain 
period.  The  &ct  that  the  agreement  under  which 
these  payments  were  to  be  made,  was  in  the  form  of  a 
hire  and  purchase  agreement  does  not  affect  the  pur- 
chaser's title.  The  case  comes  within  the  decision  of 
the  Court  of  Appeal  given  in  Lee  v.  BuUer,  42  W.  B. 
88,  [1893]  2  Q.  B.  318.  It  was,  thezefore,  a  valid 
**  agreement  to  buy "  the  fishing  eear  within  the 
meaning  of  those  words  in  the  9tn  section  of  the 
Factors  Act,  1889.  It  is  admitted  that  this  new 
warp  was  procured  for  the  smack  in  substitution  for 
an  old  one  that  had  been  lost,  which  formed  part  of 
the  equipment  of  the  smack  at  the  time  the  vessel, 
with  her  appurtenances,  was  mortgaged  to  the 
respondents.  Thev  took  possession  of  the  smack  and 
her  equipment  under  their  mortgage  without  notioe 
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of  Adams'  liffhts  to  these  goods,  and  affainst  lum 
tiieir  title  to  tnem  is  valid :  Coltman  ▼.  Chamberlain^ 
39  W.  B.  12.  25  Q.  B.  D.  328 ;  The  Horhck,  2  P.  D. 
^3,  25  W.  B.  Dig.  205.  I  rely  also  on  section  35 
of  the  Merchant  Shipping  Act,  1894.  Section  5  of 
that  Act  says  there  may  not  be  more  than  sixty-four 
ihares  in  a  vessel,  and  section  9  directs  those  shares 
^  be  registered.  If  part  of  the  equipment  of  the 
imack  belongs  to  Adams,  then  Adams  has  an  interest 
or  share  in  the  vessel,  and  his  65th  (?)  share  has  not 
been  registered. 

SmtUoniepUed, 

Our,  adv»  vuU, 

Nov.  14. — ^The  judgment  of  the  court  was  delivered 
by 

GBAimxAJc,  J. — ^We  reserved  judgment  in  this 
case  because  daring  the  arguments  it  was  con- 
tended by  the  appellant  that  the  recent  decision 
of  the  Mouse  of  Lords  in  Helby  v.  MaUheiM, 
which  had  not  then  been  authoritively  reported, 
would  directly  effect  this  case.  We  have  since  then 
seen  that  judgment,  and  are  of  opinion  that  this  case 
is  not  governed  by  that  decision,  but  is  within  the 
decision  of  the  Court  of  Appeal  in  Lee  v.  BtUler, 
which  case  is,  in  fact,  approved  by  the  House  of 
Lords  in  Helby  v.  M<Uthew$.  The  agreement  in 
question  is  ill-expressed,  but  it  appears  to  us  to 
contain  an  irrevocable  promise  by  the  hirer  to  pay 
£4  a  month  until  the  full  price  of  £15  5s.  is  paid,  and 
when  the  £15  5s.  has  been  paid,  the  rope  thereupon 
becomes  the  property  of  the  hirer.  Various  contin- 
gencies are  named  in  which  the  owner  may  put  an 
end  to  the  arrangement  for  sale,  but  there  is  nothing 
coiresponding  to  the  provision  on  which  the  decision 
of  the  House  of  Lords  in  Helby  v.  MaUhews  appears 
to  have  turned  that  *'the  hirar  may  terminate  the 
hiring  by  delivering  up  to  the  owner  the  said  instru- 
ment." We,  therefore,  think  that  in  the  present  case 
the  hirer  had  ^*  agreed  to  buy  **  the  rope  within  the 
meaning  of  section  9  of  ike  Factors  Act,  1889,  (52  & 
53  Yict.,  c  45);  and  in  our  opinion  the  addition  of 
rope  to  the  ej^uipment  of  the  mortgaged  ship  was  a 
sufficient  delivery  or  transfer  to  the  mortgagee  under 
a  "  disposition  "  within  the  meaning  of  the  Act,  or  at 
any  rate  became  so  when  under  and  pursuant  to  the 
powers  of  mortp;age,  possession  was  taken  by  the 
plaintifft.  The  juq^ent,  therefore,  of  the  county 
court  judge  must  be  affirmed. 

Appeal  dismiseedf  leave  to  appeal  refuted. 

Solicitors  for  the  appellants,  Duboie  A  WiUiams, 
for  Chamberlain,  Lowestoff. 

Solicitors  for  the  respondents,  Pritchard  &  Sons 
for  WiUehire  &  Sons,  Great  Yarmouth. 


en,  O.J.,  ( 
Sl^illiams,  ( 

r.)         ) 


Nov.  23,  1895. 


C.  C.  B. 
(Lord  Bussell  of  Eillowen, 
Mathew,   Vaughan   Williams, 
Wright,  and  Bruce,  JJ.) 

Beg.  v.  Jones  Ain>  Bowe&bank.  (a) 

Criminal  law — Act  of  gross  indecency  with  a  male 
person — Criminal  Law  Amendment  Ad,  1885  (48  <fe 
49  Vict.  c.  69),  s.  11. 

Where  two  male  persons  are  charged  in  separate 
counts  of  the  same  indictment  with  the  commission  of  an 
act  of  gross  indecency  the  one  with  the  other,  the  acquittal 
of  the  one  is  not  a  bar  to  the  conviction  of  the  other. 


(a.)  Beported  by  T.  B.  Colqxthoxtn  Dill,  Esq., 
Bandster-at-Law. 


It  is  an  offence  under  section  11  of  the  Criminal  Law 
Amendment  Act,  1885.  for  one  male  person  to  procure 
the  commission  by  another  male  person  of  an  act  of  gross 
indecency  with  himself,  the  first  of  such  male  persons. 

Case  stated  for  the  opinion  of  the  court  by 
Wills,  J. 

Bobert  Jones  and  Harry  Lewis  Bowerbank  were 
tried  at  Exeter  on  the  13th  of  November,  1895,  on 
an  indictment  containing  three  counts.  The  first 
count  charged  that  Bobert  Jones,  on  the  6th  of 
September,  1895,  in  a  certain  parish,  <'  being  a  male 
person,  unlawfidly  did  commit  an  act  of  grow 
indecency  with  another  male  person,  to  wit  BDarry 
Lewis  Bowerbank,  against  the  form,"  Ac  The 
second  count  charged  Bowerbank  with  the  conunis- 
sion  of  a  similar  act  with  Jones  on  the  same  day  and 
in  the  same  parish.  The  third  count  was  that  Jones 
on  the  same  day  and  in  the  same  pariah,  '*  bdn^  a 
male  person,  unlawfully  did  procure  the  commission 
by  a  male  person,  to  wit  the  said  Harry  Lewis 
Bowerbcmk,  of  an  act  of  gross  indecency  with 
another  male  person,  to  wit  with  him  the  said  Bobert 
Jones,  against  the  form,"  ftc. 

The  prosecution  offered  no  evidence  against  Bower- 
bank, and  a  verdict  of  "not  guilty"  was  returned 
in  respect  of  the  second  count.  The  trial  a|^n8t 
Jones  then  proceeded ;  Bowerbank  was  callea  as  a 
witness,  and^i  general  verdict  of  "  guilty  "  was  re- 
turned against  Jones,  who  was  sentenced  to  a  term 
of  imprisonment  with  hard  labour. 

The  counsel  for  tiie  prisoner  took  at  the  dose  of 
the  case  for  l^e  prosecution  the  following  objec- 
tions:— 

That  the  prisoners  being  charged  and  tried  on  the 
same  indictment,  the  jury  could  not,  having  acquitted 
Bowerbank  on  the  second  count,  convict  Jones  on 
either  the  first  or  third  count,  the  (^Bonces  charged 
being  joint,  and  requiring  the  participation  of  both 
prisoners  in  the  act. 

That  the  third  count  was  bad,  and  should  have 
been  auashed  or  withd^wn  from  the  yojrf,  on  the 
grouna  that  it  was  not  made  by  the  Act  an  indictable 
offence  for  one  male  person  to  procure  the  commis- 
sion by  a  second  male  person  of  an  act  of  indecency 
with  himself,  the  first  of  such  male  persons. 

Wills,  J.,  was  of  opinion,  with  r^^ard  to  the  first 
objection,  that  the  offence  charged  was  not  a  joint 
one,  and  that  it  was  quite  possible,  in  respect  of 
such  an  indictment,  to  have  evidence  which  would 
establish  the  case  against  one  defendant  and  not 
against  the  other,  though  the  act  constituting  the 
crime  might  involve  the  participation  of  both.  As 
to  the  second  objection,  he  expressed  no  opinion,  but 
reserved  both  points. 

The  question  for  the  court  was  whether  the  am- 
viotion  was  to  stand  upon  either  the  first  or  third 
count. 

Section  11  of  the  Criminal  Law  Amendment  Act, 
1885,  provides  that  *'  any  male  person  who,  in  i>ublic 
or  private,  commits,  or  is  a  party  to  the  commission 
of,  or  procures  or  attempts  to  procure  the^  commis- 
sion by  any  male  person  of,  any  act  of  gross  indecency 
with  another  male  person,  shall  be  guilty  of  a  mis- 
demeanor." 

No  counsel  appeared. 

Lord  Bussell  of  Eillowen,  C.  J. — Two  questions 
are  raised  in  this  case.  As  to  the  conviction  upon 
the  first  count,  the  objection  taken  by  the  prisoner's 
counsel  was  that  both  the  prisoners  bemg  charged  in 
the  same  indictment  with  a  loint  offence,  and  one 
being  acquitted,  the  jury  could  not  convict  the  other. 
But  it  does  not  appear  that  the  offence  charged  in 
the  second  count  is  the  same  offence  as  that  which  is 
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ehttfied  in  the  fbtt ;  eaoh  may  be  a  separate  offonce ; 
and  it  IB  poosible  for  one  person  to  oommit  an  act  of 
indeoency  with  another  person  without  that  other 
person  being  a  party  to  the  oommission  of  the  offenoe. 
This  dispoaes  of  the  first  {Knnt. 

The  seoond  question  arises  upon  the  oonstruotion 
of  section  11  of  the  Oriminal  Iaw  Amendment  Act, 
1885.  The  chaijg^  here  is  that  Jones  procured  Bower- 
hank  to  commit  the  offenoe  with  another  person — 
namely,  with  Jones  himself — and  the  point  raised  is 
that  the  offenoe  made  punishable  by  the  section  is  the 
podBing  by  one  person  of  the  commission  of  the  act 
by  another  person  with  a  third  person.  But  it  appears 
to  me  that  tne  words  "  with  another  person"  in  the 
section  aie  emiivalent  to  '*  with  himself  or  with  any 
other  person.''  I  think,  therefore,  that  there  is  nothing 
in  this  point. 

Mateocw,  J. — ^I  am  of  the  same  (^nnion,  and  for 
the  reasons  which  my  lord  has  given. 


YAJstmAs  Williams,  W&ight,  and  Bbuob,  JJ., 
sgreed. 


IN  BANKSUPTOT. 


Nov.  19. 


a  B.  Diy.  \ 

(Yan^iaa  Williams,  J.)  J 

In  re  Mabdon. 
Ex  parte  Thb  Boabd  of  Trade,  (a.) 

Bofdartmiey  —  Afpoinimeni  of  trustee — Ol)jection  by 
Board  of  Trade—Notification  to  Sigh  Court— Die- 
cretiom  of  High  (hurt — Trustee  an  accounting  party 
to  the  eekde^CcsU—BankTupky  Act,  1883  (46  di  47 
VicL  c  52),  8.  21. 

When  the  Board  of  Trade  noHfy  an  oljecHon  to  the 
appointment  of  a  truetee  to  t?ie  nigh  Court,  tlie  court 
mU  noi  exerciee  any  discretion,  nor  take  into  coneidera- 
tim  the  peculiar  drcumetancee  of  the  oaee,  hut  will 
merdjf  hear  the  facte  alleged  to  constitute  t?ie  objection, 
and  decide  ae  a  queeiion  of  law  whether  they  oonetitttte  a 
mlid  objection  or  not. 

An  objection  thai  the  trustee  appointed  in  the  bank- 
rupteif  hae  been  trustee  under  a  deed  of  assignment 
rrtcuted  by  the  debtor  for  the  benefit  of  his  creditors 
mthiin  three  months  of  the  presentation  of  tlie  petition  is 
a  ealid  objection, 

Kotificataon  to  the  High  Court  by  the  Board  of 
Trade,  under  sub-section  3  of  section  21  of  the 
Bankruptcy  Act,  1883,  of  their  objection  to  the 
npomiment  of  Mr.  Forster,  an  accountant  of 
Miodlesborough,  as  trustee  of  the  estate  of  Mardon,  a 
hanknq>t. 

The  petition  was  presented  upon  the  3rd  of  July, 
1895,  one  of  the  acts  of  bankruptcy  alleged  being  the 
ezecutioii  by  the  debtor  of  a  deed  of  assignment  for 
the  benefit  of  his  creditors,  under  which  Mr.  Forster 
and  a  Mr.  Brown  were  co-tmstees.  The  receiving 
order  was  made  upon  the  30th  of  July,  adjudication 
ibOowed  upon  the  12th  of  August,  raid  at  the  first 
meetinga  of  creditors  held  upon  the  23rd  of 
August,  Mr.  Forster  was  unanimously  elected 
tmstee. 

The  Board  of  Trade  objected  to  his  appointment 
i^on  the  grounds  that  his  having  been  a  trustee 
vndar  tiie  deed  of  assignment  made  him  an 
accounting  party  to  the  estate,  and  that,  tiierefore,  his 
comeotion  with  the  bankrupt's  estate  made  it  difBkmlt 

(a.}Beportod  by  P*  M*  FeavokBv  Bsq.,  Banister- 
at-Law« 


for  him  to  act  with  impartiality  in  the  interest  of  the 
creditors  generally.  A  majority  of  the  creditors 
required  Sib  objection  to  be  notified  to  the  "High 
Coxat  in  order  that  the  High  Court  might  decide  upon 
its  validity. 

Sir  B.  B.  Fifday,  8.G,,  and  Muir  Mackenzie,  for  the 
Board  of  Trade. — ^This  is  an  objection  by  ihe  Board 
of  Trade  to  theappoiutment  of  Mx,  Forster  as  trustee 
of  this  estate,  [v  aughak  Williams,  J.~l^e  Court  of 
Appeal  say  in  In  re  Lamb,  Ex  parte  Board  of  Trade, 
[1894]  2  Q.  B.  805,  43  W.  B.  IHg.  19,  that  I  have  no 
juriscuction  to  do  more  than  decide  whether  the 
objection  is  valid  or  not.  I  will  not  exercise  my 
discretion.  In  Lamb^s  case  T  thought  the  Boa^  of 
Trade  were  exeroiBing  a  prejudicial  discretion  and 
I  appointed  the  trustee  nominated  by  the  creditors, 
but  the  Court  of  Appeal  held  that  I  had  no  right  to 
do  so,  and  that  the  discretion  lay  with  the  Board  of 
Trade  alone.  I  am  prepared  to  find  as  a  fact 
whether  the  trustee  has  a  pecuniary  interest  or  not  in 
ttxe  estate,  and  if  he  has  I  dedde  that  is  a  valid 
objection.] 

Sir  B.  B.  Ftnlay,  S.G.—l  think  I  ought  to  state 
the  facts,  the  Master  of  the  Bolls  says  in  Lamb*s  case 
at  p.  815,  **  The  judge  must  go  into  the  facts  whidi 
are  pertinent."  n^UGHAN  Williams,  J.— I  will 
hear  the  facts  in  the  report  of  the  Board  of  Trade  if 
you  choose  to  read  them,  and  will  decide  on  tiie 
the  question  of  law,  but  I  will  not  exercise  discretion, 
that  I  will  leave  to  the  Board  of  Trade.  I  am 
prepared  to  find  any  facts  necessary  to  determine 
whether  the  objection  is  valid  or  not.] 

Sir  B.  B.  Finlay,  S.G.  (after  reading  the  report  of 
the  Board  of  Trade).  The  objection  is  that  Mr. 
Forster  was  co-trustee  under  the  deed  of  assignment 
and  is,  therefore,  an  accounting  party  to  the  estate. 
He  will  have  to  enforce  claims  due  to  the  estate  from 
himself  and  his  oo-tmstee  Brown,  which  miJces  it 
difficult  for  him  to  act  with  impartiality:  In  re 
MarHn,  36  W.  B.  698,  21  a  B.  D.  29.  [Vaughait 
Williams,  J. — ^You  may  take  it  that  the  objection 
is  valid  in  x>oint  of  form,  and  so  far  as  the  facts  go  I 
am  prepared  to  find  that  there  is  a  possibly  pecuniary 
int^est  in  the  trustee.] 

Herbert  Beid,  Q.C,  and  A,  H,  Carrington,  for  the 
creditors  and  the  trustee. — ^The  statute  intends  the 
High  Court  to  have  the  controlling  voice  in  deciding 
on  these  objections,  and  in  In  re  Martin  it  was  held 
that  every  case  must  be  decided  on  its  own  droum- 
stances.  Take  an  extreme  case,  suppose  the  trustee 
owed  half-a-crown  to  the  estate,  could  that  be  held  to 
be  a  pecuniary  interest  which  made  it  difficult  for  him 
to  act  with  impartiality  ?  [Yaughait  Williams,  J.— 
If  the  Board  of  Trade  were  so  to  find,  I  should  have 
no  discretion  to  alter  their  finding,  I  could  only  say 
whether  the  facts  justified  it  or  not.]  In  this  case 
Mr.  Forster  has  sent  in  an  account  showing  what  is 
due  from  him  to  the  estate,  and  has  offared  the 
official  receiver  his  cheq  ue  for  the  whole  amount.  If 
his  appointment  is  bad  a  trustee  under  a  creditor's 
deed  can  never  be  a  trustee  in  bankruptcy  F 
[Yaitghak  Williams,  J.—You  must  not  address  me 
on  these  matters.  I  have  no  discretion.  In  Lamb's 
ease  1  considered  the  benefit  of  the  creditors,  but  I 
will  never  do  so  again.  If  you  can  show  me  that  Mr. 
Forster  has  no  pecuniary  interest  I  will  so  find  as  a 
fact.] 

Muir  Mackenzie,  in  reply. — ^This  case  falls  within  In 
re  Martin,  the  trustee  is  an  accounting  party  to  the 
estate.  [Yaughait  Williams,  J.  Do  tha  Board  of 
Trade  suggest  any  grounds  for  supposing  that  the 
account  iHaioh  Mr.  Forster  has  sent  inca&beim'^ 
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^  At  present  they  do  not.  [Vauohan 
WILLIAMS,  J. — ^Tnen  this  is  a  purely  aoademio  ^es- 
tion,  Is  he  an  aocounting  party  or  not  P]  Yes, 
wholly  apart  from  any  suggestion  against  him,  I  say 
that  he  is  in  a  position  whioh  makes  it  difficult  for 
him  to  act  with  impartiality. 

Vauohan  Williams,  J.—The  objection  to  the 
trustee  in  this  case  is  that  he  acted  as  trustee  under  a 
deed  of  assignment,  made  by  the  debtor  for  the  bene- 
fit of  his  creditors  within  three  months  of  tiie  presen- 
tation of  the  petition,  and  is,  therefore,  an  accounting 
party  to  the  estate.  The  Board  of  Trade  will  noC 
apparently,  approve  of  trustees  under  such  deeds 
becoming  trustees  in  the  bankruptcies  of  the  makers 
of  the  deeds.  No  doubt  there  is  much  to  be  said  from 
the  creditors'  point  of  view  in  favour  of  a  trustee  who 
has  acted  under  such  a  deed,  a  trustee  de  $on  tortt  I 
may  call  him,  continuing  to  act  upon  the  debtor 
becoming  bankrupt. 

Here  the  trustee  is  a  gentleman  of  position  and 
repute,  against  whose  character  and  honesty  there  is 
no  impeachment  whatever,  and  the  debtor  having 
become  bankrupt,  it  would  seem  important  that  the 
person  who  has  been  dealinff  with  ms  estate  before 
should  continue  to  do  so ;  the  expenses  would  pro- 
bably be  less,  and  the  estate  more. 

Against  this  view  it  may  be  said  that  cases  not 
infrequently  occur  where  the  trustee  under  a  deed  is 
in  the  interest  of  the  debtor,  or  not  in  the  interest  of 
all  the  creditors,  and  in  such  cases  it  is  not  desirable 
that  he  should  be  continued. 

However  clear  it  may  sometimes  be,  that  it  is  alto- 
gether to  the  interest  of  the  creditors  to  appoint  the 
trustee  under  the  deed  to  be  trustee  in  the  bank- 
ruptcy, yet  the  Board  of  Trade  find  the  balance  un- 
favourable to  such  appointments.  Upon  tiieir  notify- 
ing their  objection  the  court  is  to  aedde  upon  its 
vaudity. 

In  this  case  I  ouf;ht,  in  my  judgment,  to  find  in 
favour  of  the  validity  of  the  objection,  that  is  to  say, 
I  find  that  the  trustee,  as  trustee  under  the  deed,  is 
accountable  to  himself  as  trustee  in  the  bankruptcv, 
and  that  this  position  is  one  which,  in  &ct,  is  likely 
to  make  him  other  than  impartial.  I  am  not  finding 
on  the  facts  tiiat  "NLi.  Forster  is  likely  to  be  placed  in 
a  position  which  will  make  him  other  than  impartial, 
but  quite  the  other  way,  for  the  Board  of  Trade 
say  that  they  do  not  impeisMoh  his  account  at  present, 
as  it  has  not  been  yet  examined.  This  bemg  so,  I 
merely  decide  that  the  objection  is  valid,  because 
the  trustee  will  have  to  account  to  himself,  and 
that  this  makes  it  difficult  for  him  to  act  with 
impartiality. 

When  I  decided  LamVs  cast  I  thought  I  ought  to 
perform  the  same  duty  as  the  Board  of  Trade  has  in 
m  the  first  instance  to  perform,  that  is,  to  decide 
whether  in  any  particular  case  the  Bowrd  of  Trade 
ought  to  object,  considering  all  the  facts  of  the  case, 
the  amount  of  the  trustee's  interest,  or  the  benefit  to 
the  creditors  in  getting  a  particular  trustee ;  and  I 
still  think  it  would  have  been  a  good  thing  for  credi- 
tors if  the  law  had  been  as  I  supposed  it  to  be  when  I 
decided  that  case.  The  C!ourt  of  Appeal,  however, 
thouffht  differently,  and  I  have  here  merely  to  decide 
whether  the  trustee  has  a  personal  interest  in  this 
estate  or  not. 

Ol^edion  uphM. 

Muir  Mackenzie^  asked  for  costs  against  the 
trustee. 

Beed,  Q,G,,  admitted  that  he  appeared  for  the  trus- 
tee as  well  as  the  creditors. 

Yauohan  Williams,  J.— It  may  be  a  very  hard 


case,  but  if  the  trustee  appears  as  a  litigant,  and  loses, 
the  costs  must  go  against  him ;  unless  the  Board  of 
Trade  consent  to  waive  their  rights. 

Solicitors,  TheSdicUor  to  theBoard  of  Trade;  Rift, 
HmUyy  A  Stoeet, 


O.  B.  Div.  ^ 

(Yaughan  Williams  and  [  Oot  29. 

Kennedy,  JJ.)         ) 

In  re  Nash  ft  Sons. 

Ex  parte  ObOFTON,  CbAYEN,  ft  WOBTHtNOTON.    (a.) 

Bankruptcy — Practice — Taxation  of  costs — Bight  of 
official  receiver  to  he  present  at  taxation — Bankruptcy 
Bules,  1886,  rr.  120-124. 

T?^  official  receiver  has  no  right  to  he  present  or  to  he 
heard  at  the  taxation  of  t?ie  hUl  of  the  solicitors  to  the 
trustee^  or  of  any  other  persons,  hut  the  court  has  pouter 
to  order  him  to  attend  at  the  taxation,  not  as  a  litigant 
party,  hut  merely  to  cissist  the  taxing  officer,  or  to  encMe 
himself  to  report  efficiently  to  the  Board  of  Trade,  in  case 
they  should  require  the  taxation  to  he  reviewed. 

Appeal  from  an  order  of  His  Honour  Judge  Parry, 
in  the  county  court  of  Manchester,  holding  that  the 
official  receiver  had  a  right  to  attend  and  be  heard  at 
the  taxation  of  the  bill  of  Messrs.  Orofton,  Craven,  ft 
Worthinffton,  solicitors  to  the  trustee  in  the  bank- 
ruptcy of  Nash  ft  Sons. 

The  facts  were  as  follows : — 

Upon  the  30th  of  December,  1894,  the  solicitors 
earned  in  their  bill  of  costs. 

The  registrar  refused  to  tax  the  bill  until  the  re- 
quirements of  rules  120  to  124  of  the  Bankruptcy 
Bules,  1836,  had  been  complied  with. 

The  matter  was  referred  to  the  judge,  who  directed 
the  official  receiver  to  apply  for  a  copy  of  the  bill. 

Undw  rule  122:  **  Every  person  whose  bill  or 
charges  is  or  are  to  be  taxed  shall,  on  application 
eiti^er  of  the  official  receiver  or  the  trustee,  furnish  a 
copy  of  his  bill  or  char^  so  to  be  taxed,  on  payment 
of  fourpence  per  foho,  which  payment  mav  be 
charged  to  tiie  estate.  The  official  receiver  shall  call 
the  attention  of  the  trustee  to  any  items  which  in  his 
opinion  ou^ht  to  be  disallowed  or  reduced." 

The  official  receiver  having  obtained  a  copy  of  the 
bill,  a  fresh  appointment  to  tax  was  given  by  the 
reg^istrar,  when  the  official  receiver  attended  and 
claimed  a  right  to  be  present  and  to  be  heard  in  oppo- 
sition to  such  items  as  he  thought  ought  to  be  dis- 
i^owed  or  reduced. 

The  solicitors  objected  to  his  being  present,  or  heang 
heard. 

The  registrar  referred  the  matter  to  the  judge,  who 
decided  in  favour  of  tiie  official  receiver. 

The  solicitors  appealed. 

Cooper  WiUis,  Q,C,,  for  the  appellants.^ I  contend 
firstly,  that  the  official  receiver  has  no  right  to  be 
present;  secondly,  that  if  he  has  any  ri^ht  to  be 
present  he  has  no  right  to  be  heard.  There  is  nothing 
m  the  statutes  or  the  rules  which  entitle  him  to  be 
present.  Bule  122  only  says  that  he  "  shall  call  the 
attention  of  the  trustee,"  not  the  tax]n|^-master,  to 
the  items  which  he  thinks  ouffht  to  be  disallowed  or 
reduced.  It  should  be  pointM  out  that  the  draftsman 
of  the  Winding-up  Bules  of  1890  evidently  thought 
that  rule  122  gave  no  power  to  the  official  receiver  to 
attend,  because  rule  25  of  the  Winding-up  Bules, 

(a.)  Beported  by  P.  M.  Fbanokb,  Bsq.,  Banister^ 
at*Law. 
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vliioh  IB  in  other  respects  identical  with  rule  122,  has 
at  the  end  these  additional  words,  *'  and  may  attend 
or  be  represented  on  the  taxation."  There  is  no 
known  instance  in  hanlcmptcy  practioeof  such  a  claim 
ai  this  ever  having  been  made  before. 

C.  A.  Bu$$eUt  for  the  trostee. — I  do  not  wish  to 
«Dter  into  controversy  on  this  matter,  and  wonld 
meraly  observe  that  uie  scheme  of  the  Act  and  the 
Dcactioe  xmder  it  indicate  that  the  offidal  receiver 
ihoold  give  his  assistance  to  the  trustee  before  taza- 
tion. 

Muir  Mackenzie,  for  the  Board  of  Trade.— The 
position  taken  by  the  Board  of  Trade  is  this,  that 
there  is  no  provision  in  the  Acts  or  Boles  excluding 
the  o£Bioial  receiver  from  being  present,  but  that  he 
should  not  be  there  as  a  litif^t  party,  nor  can  he 
instmot  oounsel  to  represent  him. 

Yaughan  Williams,  J.— This  is  a  case  of  some 
importance  because  it  involves  a  question  likely  to 
arise  not  infrequently ;  and  I  am  glad  that  we  have 
had  the  advantage  of  having  it  argued  by  Mr. 
Cooper  Willis,  who  of  his  own  personal  experience 
has  been  able  to  give  us  information  as  to  the 
practice,  which  has  been  confirmed  by  Mr.  Tanner, 
the  taxing-master  of  the  KLgh  Ck>urt  in  Bankruptcy. 

In  my  opinion,  on  the  niles,  the  official  receiver 
has  no  right  to  be  present  and  to  be  heard.  This 
aooords  with  all  raaotice  both  in  London  and  in  the 
comitry.  No  official  receiver  has  ever  before  put 
forward  a  claim  to  appear  and  to  be  heard  of  right. 
I  not  only  say  this,  out  I  say  that  no  order  of  any 
judge  comd  give  him  that  right  in  his  character  of 
offioal  receiver. 

As  to  whether  he  has  a  right  to  be  present,  I  say 
that  in  my  judgment  he  has  no  such  right,  and  the 
roles  do  not  seem  to  me  to  contemplate  his  attend- 
ance. I  recognize  the  expediency  of  his  attendance 
in  some  cases.  It  is  clear  that  the  trustee  and  the 
solicitor  to  the  trustee  are  in  such  a  position  that  the 
trostee  will  not  be  a  jealous  critic  of  his  own 
nominee.  The  taxing  officer,  however,  generally 
sets  matters  right,  and  has  done  so  habitually  with- 
out the  assistance  of  the  official  receiver.  Tms  does 
not  exclude  the  right  of  the  court  to  order  that  he 
he  at  liberty  to  attend.  I  have  no  doubt  of  the 
inherent  power  of  the  court  to  order  the  official 
receiver  to  attend,  not  as  a  litigant  partjr,  but  to  be 
consulted  by  the  taxing  officer,  or  in  order  to  enable 
bim  to  report  efficiently  to  the  Board  of  Trade  in 
oases  where  they  require  the  taxation  reviewed.  I 
think  it  very  desirable  in  manv  cases  that  the  official 
receiver  should  be  present,  and  am  of  opinion  that  the 
ooort  has  power  to  order  him  to  attend. 

Eeztnbdt,  J.,  oononrred. 

Appeal  allowed* 

SoHcttors  xor  the  appellants,  Orofton,  Craven,  & 
Worthington, 

SoHoitors  for  the  trustee,  Booh  A  Edgar. 

Solicitor  to  the  Board  of  Trade,  TJie  Solicitor  to  the 
Board  of  Trade. 


Gour^  Of  Appeal. 


B.  Div.  ) 
,  M.B.,  and  \ 
Kay.  L.JJ.)  ) 


Nov.  25. 


From  Q.  B.  Div. 
(LordEsherv 
Lopes  and  Kay, 

BsmsH  Wagon  Co.  v.  G&ay.  (a.) 

Practice — Writ^Service  out  of  the  jurisdiction^De- 
fendant  domiciled  in  Scotland — Agreement  to  give 
court  jurisdiction  to  order  service — Ord.  11,  r.  1  (e). 

Where  the  defendant  is  domiciled  or  ordinarily  resi'- 
dent  in  Scotland  or  Ireland^  the  parties  cannot  hy  agree" 
ment  give  t?ie  court  pouter  to  allow  t?ie  writ  to  be  served 
out  of  the  jurisdiction  under  ord.  11,  r.  1  (e). 

Application  ex  parte  for  leave  to  serve  the  writ  of 
summons  on  the  aefendant  out  of  the  jurisdiction. 

The  action  was  for  the  hire  of  certam  coal  wagons 
under  an  agreement  in  writing.  By  the  agreement 
the  defendant,  who  was  domidied  and  resident  in 
Scotland,  agreed  to  hire  from  the  plaintiffs,  who 
were  a  company  registered  and  carrjring  on  busi- 
ness in  England,  a  number  of  coal  wagons  at  a 
certain  rent,  the  agreement  containing  the  follow- 
ing clause: — <*This  agreement  shall  in  all  respects 
be  ooustrued  and  carried  into  effect  according  to 
the  law  of  England,  and  for  the  purx>oses  thereof 
the  tenant "  (the  defendant)  *^  hereby  submits  to  the 
jurisdiction*of  the  High  Court  of  Justice  in  England." 
Mathew,  J.,  at  chambers,  refused  to  give  leave 
to  serve  the  writ  on  the  defendant  out  of  the  juris- 
diction. 

T.  W.  Chitty,  for  the  plaintiff,  moved  for  leave  as 
above. — No  place  of  payment  being  specified  in  the 
af^reement,  tne  debtor  must  seek  his  creditor  and  pay 
him  in  England.  There  was,  therefore,  a  breach  of 
the  contract  which  ought  to  have  been  performed  in 
England,  within  the  first  part  of  ord.  11,  r.  1  (e). 
The  second  part  of  that  rule  does  not  apply,  because 
the  parties  have  contracted  themselves  out  of  it. 
They  have  asreed  that  the  court  shall  have  jurisdic- 
tion to  give  leave  to  serve  the  writ  in  Scotland.  It  is 
competent  for  the  parties  to  make  such  an  agree- 
ment; per  James  L.J.,  in  The  Moxham,  24  W.  B.  650, 
1  P.  D.  107,  at  p.  109;  Tharsis  Sulphur  Co.  v.  SociStS 
des  Mitaux,  38  W.  B.  78.  The  court  has,  therefore, 
jurisdiction  to  give  the  leave  asked  notwithstanding 
that  the  defendfmt  is  domiciled  in  Scotland. 

Lord  EsHBB,  M.B. — ^This  is  an  application  to  allow 
service  of  the  writ  of  summons  out  of  the  jurisdiction 
on  the  defendant,  ^^o  is  domiB&ednmd  resident  m 
Scotland.  It  is  obvious  that  the  case  comes  within 
the  very  terms  of  ord.  11,  r.  1  (e),  whidi  provides  that 
leave  may  be  given  to  serve  a  writ  out  of  the  jurisdic- 
tion where  the  action  is  founded  on  an  alleged  breach 
within  the  jurisdiction  of  a  contract,  which  according 
to  its  terms  is  to  be  performed  within  the  jurisdiction, 
unless  the  defendant  is  domiciled  or  ordinanly  resident 
in  Scotland  or  Ireland.  Therefore,  the  court  caimot 
order  service  of  a  writ  out  of  the  jurisdiction  if  the 
defendant  is  domiciled  or  ordinarily  resident  in  Scot- 
land or  Ireland.  The  service  of  the  writ  is  a  question 
of  jurisdiction.  Accordingly,  the  court  has  no  jurisdic- 
tion to  order  service  of  the  writ  in  such  a  case.  It  is 
urged,  however,  that  the  defendant  has  contracted  to 
give  the  court  jurisdiction  to  allow  service  of  the  writ 
in  Scotland.  The  first  answer  to  that  contention  is  that 
the  contract  has  done  nothing  of  the  sort.  But  I 
shall  not  act  upon  that  ground.    I  shall  decide  this 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barnster-at- 
Law. 
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oase  upon  the  assumption  upon  whioh  the  learned 
judge  at  chambers  aoted — namely,  that  the  true 
meaning  of  the  oontraot  is  that  the  oourt  may  order 
service  of  the  writ  on  the  defendant  out  of  the  juris- 
diction. In  my  opinion  such  a  contract  is  of  no  avail, 
and  the  court  cannot  order  service  of  the  writ  out  of 
the  jurisdiction,  no  matter  what  contract  the  parties 
may  have  made,  when  it  is  forbidden  by  the  rule  to 
allow  such  service.  The  two  cases,  whidi  were  cited 
in  support  of  this  contention  do  not  support  it ;  in  The 
Moxham  both  parties  appeared,  and  the  question  was 
by  what  law  the  case  was  to  be  decided.  Li  TharHs 
Sulphur  Co,  T.  SociitS  des  M^taux  it  was  only  decided 
that  a  foreigner  may  apx>oint  a  person  in  this  country 
to  accept  service  for  him  here,  and  he  cannot  after- 
wards say  that  it  is  not  good  service.  It  did  not  raise 
any  question  of  jurisdiction.  In  the  present  case  the 
court  is  forbidden  to  exercise  jurisdiction,  and  it  will 
take  no  notice  of  any  contract  between  the  parties 
purporting  to  give  it  jurisdiction.  The  application 
must,  therefore,  be  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  I  do  not 
think  that  the  contract  has  the  effect  contended  for, 
but  I  will  assume  that  it  has,  and  I  say  that  the 
parties  cannot  by  any  contract  inter  se  give  the  court 
a  jurisdiction  which  the  rule  says  that  it  shall  not 
have. 

Kay,  L.J. — I  am  of  the  same  opinion.  The  case 
is  a  very  simple  one.  Ord.  11,  r.  1  (e),  expressly  ex- 
cludes this  case.  Apart  from  some  nue  the  court  has 
no  jurisdiction  to  oraer  service  out  of  the  jurisdiction. 
By  the  rule  it  is  carefully  provided  that  leave  shsJl  not 
be  given  to  serve  the  writ  on  such  a  defendant  as  this, 
out  of  the  jurisdiction,  and  yet  we  are  asked  to  allow 
the  service.  It  is  said  that  the  case  comes  within  the 
first  part  of  the  rule,  and  by  the  terms  of  the  contract 
the  defendant  has  submitted  to  the  jurisdiction  of  the 
English  courts.  The  contract,  however,  does  not  say 
that  the  defendant  has  submitted  to  be  served  out  of 
the  jurisdiction.  I  do  not  think  that  such  a  term  can 
be  implied.  But  even  if  it  can,  then  it  is  a  contract 
by  a  person  domiciled  or  ordinarily  resident  in  Scot- 
land to  allow  himself  to  be  served  in  Scotland,  when 
the  rule  says  that  the  oourt  cannot  give  leave  to  serve 
him  there.  How  can  such  a  contr^t  give  the  court 
power  to  do  that  which  the  rule  says  that  it  cannot  dof 
In  my  opinion  such  a  contract  is  entirely  ultra  viree 
and  void. 

AppUoaiion  diemiesed. 

Solicitors,  BeUf  Brodrick,  &  Oray, 


Nov.  19. 


From  a  B.  Div.  J 
(Lord  Esher,  M.B.,  and  [ 
Lopes  and  Kay,  L.JJ.)  j 

Olxttton  and  Othebs  v.  Attenboeough  &  Son.  (a.) 

BiU  of  exchange — Cheque — Payee  a  fictitious  or  non- 
existing  person — Bills  of  Exchange  Act,  1882  (45  <fe 
46  Vict.  c.  61),  s.  7  (3). 

A  derh  in  t?ie  plaintiffs*  employment,  by  means  of  a 
fraud,  induced  the  plaintiffs  to  sign  and  issue  cheques, 
the  name  of  the  payee  of  which  was  not  the  name  of  any 
real  person,  drawn  in  favour  of  fictitious  or  non-existing 
persons. 

Held,  that  the  payee  was  a  fictitious  or  a  non-existing 
person  within  the  meaning  of  section  7  (3)  of  the  Bills 
of  Exchange  Act,  1882,  and  that  the  plaintiffs  were 

(a.)  Beported  by  G.  G.  Wilbraham,  Esq.,  Barrister- 
at-Law. 


liable  on  the  cheques,  notwithstanding  t?ie  payee  was  not 
fictitious  to  tJie  knowledge  of  the  plaintiffs. 

Appeal  from  the  decision  of  Wills,  J. 

The  action  was  brought  to  recover  the  sum  of 
£3,558  13s.  2d.  whioh,  as  the  plaintiffs  alleged,  was 
paid  under  a  mistake  of  fact. 

The  plaintiffs  were  land  agents.  Among  many 
other  estates  they  managed  those  of  the  Eodesiasticu 
Commissioners.  Their  transactions  with  respect  to 
those  estates  alone  amounted  to  £700,000  a  year. 

In  their  employment  they  had  a  man  named  John 
Piper.  This  man  managed  to  carry  on  a  system  of 
fraud,  by  which  he  obtained  in  the  course  of  eight 
years  cheques,  640  in  number,  and  in  value  amount- 
ing to  £18,000. 

In  the  plaintiffiB'  office  any  letter  containing  an 
account  of  work  done  or  goods  delivered  on  any  of 
the  estates  was  handed  by  the  secretaiy  to  the 
accounts  department.  The  account  was  then  handed 
to  t^e  management  department,  where  it  was  exam- 
ined by  the  person  who  had  charge  of  the  particular 
estate,  initialed  by  him  if  correct,  and  afterwards 
handed  back  to  the  accounts  department.  A  clerk  in 
that  department  prepared  a  certificate  of  the  nature 
and  amount  of  account  together  with  the  name  of 
the  estate  to  which  it  was  charged,  and  this  oertifioate 
was  initialed  by  the  head  of  the  department.  On 
receiving  the  certificate,  the  cashier  drew  a  cheque 
payable  to  order,  which  was  subsequently  signed  by 
a  member  of  the  firm.  The  cheque  was  sent  back  to 
tiie  accounts  department,  and  from  thence  it  was 
posted  to  the  payee.  The  certificate  remained  on  the 
table  of  the  head  of  the  accounts  department  pending 
the  arrival  of  a  receipt. 

Piper  was  a  clerk  in  the  accounts  department,  and 
he  took  advantage  of  the  fact  that  no  record  of  an 
account  was  made  in  that  department  before  it  was 
sent  to  be  verified  in  the  management  department,  to 
forge  certificates  supposed  to  rdate  to  accounts  wbich 
in  fact  had  never  be^  presented.  The  names  of  the 
persons  to  whom  the  money  was  stated  in  the  forged 
certificates  to  be  due  did  not  represent  any  real 
persons,  but  were  mere  inventions  of  Piper,  coming 
from  various  non-existent  and  fictitious  persons. 
After  a  cheque  had  been  drawn  in  favour  of  some 
one  or  other  of  these  **  persons  "  and  signed  by  one 
of  the  firm,  who  would  not  as  a  rule  oe  familiar 
with  l^e  details  of  the  business  of  the  various  estates. 
Piper  would  steal  the  cheque  and  remove  from  the 
table  of  the  head  of  the  accounts  department  the 
certificate  with  which  it  corresponded. 

In  order  to  escape  detection  at  the  annual  audit  he 
also  forged  vouchers  for  the  money  thus  appropriated 
by  himself. 

Piper  selected,  as  one  of  the  names  of  the 
''persons"  by  whom  the  aooounts  were  supposed  to  be 
presented,  the  name  of  **  (George  Brett,"  and  by  the 
name  of  ''George  Brett"  Piper  was  known  to  the 
defendants.  To  them  he  endorsed  97  of  the  cheques 
obtained  in  this  manner,  amounting  in  value  to  the 
Sum  claimed  in  the  action.  The  cheques  were  en- 
dorsed to  the  defendants,  sometimes  in  respect  of  the 
redemption  of  pledges,  and  sometimes  for  cash  or  for 
goods  Dought. 

The  learned  judge  found  as  a  fact  that  the  cheques 
were  received  by  the  defendants  for  value  ana  in 
good  faith,  and  gave  judgment  for  the  defendants. 

Section  7  (3)  of  the  Biua  of  Exchange  Act  provides 
that  "  where  the  payee  is  a  fictitious  or  non-existing 
person   the   bill   may  be    treated   as    payable    to 

Tinddll  Atkinson,  Q.C,  and  W.  A.  Meek,  for  the 
appellants,  the  plaintiffs. 
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CoiTBT  OF  Appeal. 


Clttttoit  Am)  Othebs  v.  Atteitbobough  &  Soir. 


CouBT  OF  Appeal. 


Sir  Edward  Clarke,  Q,C.,  and  Macashie,  for  the 
respondents,  were  not  called  upon. 

Lord  EsHEB,  M.B.~I  do  not  mean  any  disrespeot 
to  Mr.  Atkinson's  argument  when  I  state  that  I  have 
not  the  smallest  doabt  about  this  case.  He  did  not 
produce  on  my  mind  any  effect  at  alL 

In  this  case  the  plaintiff  signs  a  cheque  himself. 
He  is  induced  to  sign  that  cheque  by  some  fraud  or 
trick  of  his  own  derk.  But  he  signs  the  cheque.  He 
does  not  put  it  in  a  drawer,  as  Mr.  Atkinson  meekly 
tried  to  suggest,  not  to  be  used,  but  delivers  it  to  this 
derk  who  has  tricked  him  into  signing  it.  He 
delivers  it  to  him  in  order  that  that  derk  may  pass  it 
on  to  somebody  else.  Therefore,  he  signs  the  cheque 
and  gives  it  out  as  a  cheque.  Then  it  comes  into  the 
hands  of  Mr.  Attenborough  for  value.  I,  myself, 
have  no  doubt  about  the  law  in  such  a  case,  which  is 
tiiat  if  a  man  signs  with  his  own  hand  a  negotiable 
instrument,  that  is,  if  he  signs  a  cheque  or  if  he 
accepts  a  bill  in  his  own  handwriting,  that  constitutes 
a  hability  on  his  part  to  anybody  who  takes  for  value, 
the  cheque  with  that  signature  of  his  and  takes  it 
Icfudfide,  That  is  the  short  of  it.  If  it  is  a  cheque 
and  goes  to  his  banker,  the  banker  looks  at  the 
signature  of  the  cheque,  and  sees  that  it  is  the 
signature  of  his  customer.  He,  at  all  events,  has 
no  occasion  to  look  any  further.  He  pa^s  the  cheque 
of  his  customer,  the  cheque  being  signed  by  his 
customer.    What  has  he  to  do  with  anything  else. 

Vi.  Atkinson  says  it  is  not  a  cheque  at  all.  He 
signed  it  as  a  cheque.  He  gave  it  out  of  his  own 
hands  as  a  cheque.  Therefore,  m  the  hands  of  an 
innocent  holder  for  value,  it  is  a  cheque  in  the  same 
way  as  if  a  man  accepts  a  bill  in  his  own  handwriting. 
Those  who  take  that  cheque  take  it  upon  the  f  aiSi 
that  it  is  tiie  signature  of  the  acceptor,  and  it  is  his 
real  signature.  A  man  to  whom  a  bill  is  handed 
signed  by  a  Bothchild  or  any  great  name  in  com- 
merce, me  signature  to  which  he  believes  to  be 
Bothdiild's  signature,  would  immediately  discount 
the  bill.  It  is  said  he  would  look  to  the  drawer.  So 
he  would.  But  that  is,  if  the  acceptor  did  not  pay. 
He  looks  first  at  the  name  of  the  acceptor,  and 
fififlfng  a  good  signature  he  relies  on  the  acceptor 
and  pays  the  money.  That  was  VaglianoU  ccue, 
[1891 J  A.  G.  107.  I  say,  therefore,  in  the  broadest 
way  that  a  man  who  draws  a  cheque  in  his  own 
hand  or  aooepts  a  bill  in  his  own  hand  is  liable 
upon  the  signature  alone  to  anybody  to  whom  that 
negotiable  instrument  goes,  who  receives  it  band  fide. 

What  is  it  now  that  makes  the  law  ?  It  is  the  code ; 
it  is  the  Act  of  Parliament,  which  is  a  code.  And 
that  code,  as  to  this  point,  is  in  words  which  Lord 
Herschell  and  other  noble  lords  in  the  House  of  Lords 
in  Vagliano*$  case  said  were  perfectly  dear.  This 
code  was  passed  when  Lord  Herschell  was  a  member 
of  the  House  of  Commons,  and  it  has  in  it  those 
words  about  ''fictitious  or  ^on-existing  persons." 
But  he  does  not  very  dearly  explain  the  difference 
between  iJioee  two  phrases.  Still  I  have  no  doubt 
myself  that  a  "  fictitious  "  person  is  a  person  who  pur- 
ports to  be  the  person  to  whom  the  instrument  is 
drawn  when  really  it  is  another  person ;  and  "  non- 
existing  *'  refers  to  where  the  instrument  is  drawn  in 
the  name  of  a  person  who  does  not  exist  at  all.  This 
caae  is  within  those  words,  and  that  is  all  that  is 
wanted  according  to  the  House  of  Lords.  I  do  not 
understand  that  the  code  was  intended  to  make  any 
new  law.  Therefore  you  may  take  it  that  it  is 
declared  in  the  code  that  that  is  the  law,  and  I  should 
say  it  alwa3rs  was  the  law. 

Tlie  appeal  must  be  dismissed,  with  costs. 

IiOPES,  L.J.— The  case  of   Bank  of  England  v. 
Va^imio  appears  to  me  oondusivdy  to  decide  this 


case.  Mr.  Tindal  Atkinson,  in  the  very  ingenious 
argument  which  he  addressed  to  the  court,  endea- 
voured to  import  a  qualification  into  section  7  (3)  of 
the  Bills  of  Exchange  Act,  and  that  qualification  was 
this :  that  the  payee  in  the  case  of  a  cheque  must  be 
a  non-existing  or  fictitious  person  to  the  knowledge 
of  the  draper  in  order  to  bring  the  case  within  the 
enactment.  That  contention  on  the  part  of  Mr. 
Atkinson  appears  to  me  to  be  contrary  to  the  whole 
effect  of  the  decision  in  Vaal%ano*$  ca$e. 

Mr.  Tindal  Atkinson  endeavoured  to  draw  a  dis- 
tinction between  the  acceptor  of  a  bill  of  exchange 
and  the  drawer  of  a  cheque.  Practically  I  can  see 
no  distinction  whatever— certainly  no  distinction  so 
far  as  this  section  of  the  code  is  concerned.  I  do  not 
think  it  necessary  to  give  an^  definition  of  "  fictitious 
or  non-existine."  A  definition  has  been  given  in  the 
House  of  Lor£  and  that  is  a  definition  by  which  this 
court  is  bound. 

I  think,  therefore,  the  plaintiffs  cannot  recover. 

Kay,  L.J. — I  also,  notwithstanding  the  very  in- 
genious argument  of  Mr.  Atkinson,  believe  this  case 
IS  dedded  by  the  case  of  Vagliano  v.  The  Bank  of 
England.  I  understand  the  facts  here  to  be  these. 
According  to  the  routine  of  the  office  a  derk  laid 
before  one  of  the  Messrs.  Glutton,  in  this  case  one  of 
the  plaintiffs,  a  cheque  filled  up,  payable  to  George 
Brett  or  order,  for  a  sum  of  money  which  appears  on 
the  face  of  the  cheque.  He  did  this  a  great  many 
times,  but  I  will  take  one  cheque  as  an  instance. 
Mr.  Glutton  signed  that  cheque  and  handed  it  back 
to  the  derk  for  the  purpose  of  the  cheque  being  issued 
and  used.  He  understood  that  was  what  was  goinf 
to  be  done  with  the  cheque.  The  derk,  it  seems,  had 
put  in  the  name  of  George  Brett,  who  was  a  fictitious 
person,  in  the  sense  that  nobody  was  meant  by  that 
name.  There  may  be  plenty  of  Gteorge  Brett's  m  the 
world,  but  no  one  was  reallv  intended  by  that  name. 
It  was  a  fictitious  name.  Then  the  derk  forged  the 
indorsement  on  this  cheque  and  took  it  to  Messrs. 
Attenborough,  who  gave  him  value  for  it.  Messrs. 
Attenborough  were  perfectly  innocent,  were  quite 
unaware  of  the  forgery  or  any  irregularity  whatever. 
They  paid  money  on  the  cheque,  and  have,  I  under- 
stand, been  paid  by  the  bankers.  Now  Messrs. 
Glutton  are  suing  Messrs.  Attenborough  to  recover 
the  money  which  they  have  paid  on  these  cheques. 

Now  first  of  aU,  what  was  the  cheque.  By  section 
7  (3)  of  the  Bills  of  Exchange  Act  it  is  enacted  that 
"  where  the  payee  is  a  fictitious  or  non-existing  per- 
son the  bill  may  be  treated  as  payable  to  bearer." 
This  payee  was  a  fictitious  person,  therefore  the  bill 
was  m  fact  payable  to  bearer.  Now,  it  has  been 
argued  that  this  was  not  so  unless  Mr.  Glutton,  when 
he  si^ed  the  cheque,  knew  that  Gborge  Brett  was  a 
fictitious  person.  That  seems  to  me  the  very  point 
which  was  dedded  in  Vagliano*8  case.  The  majority 
of  the  learned  lords  who  advised  the  House  in  that 
case  said  distinctly  that  the  act  does  not  impose  any 
condition  of  knowledge  on  any  person.  It  is  a  posi- 
tive enactment  that  where  the  payee  is  a  fictitious 
person,  the  cheque  is  payable  to  bearer;  and  to  say 
that  that  means  where  he  is  fictitious  to  the  know- 
led^  of  someone  or  other,  is  to  impose  a  limitation 
whidi  the  Act  does  not  contain.  In  saying  this,  I  am 
paraphrasing  in  my  own  words  what  occurs  again 
and  again  in  the  judgments  in  Vagliano' s  caee,  [His 
lordship,  after  dting  passages  from  Lord  HerscheU's 
judgment  in  that  case,  proceeded: — ]  That  is  the 
case  with  regard  to  the  acceptor  of  a  bill.  A  cheque 
differs  from  other  bills  of  exchange  in  this  respect, 
that  ^e  banker  on  whom  it  is  drawn  does  not  write 
across  it  his  acceptance,  and,  therefore,  he  does  not 
make  himadf  liable  to  the  payee ;  and  upon  a  cheque 
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the  only  person  who  is  liable  to  the  payee,  if  the 
banker  does  not  cash  it,  is  the  drawer. 

Therefore,  although  the  drawer  is  not  in  terms  the 
aooeptor  of  the  cheque,  still  for  this  purpose  he  is  in 
the  position  of  an  aooeptor ;  and  every  word  in  the 
judgments  of  the  learned  lords,  rmating  to  the 
meaning  of  the  Aot,  seems  to  me  to  apply  as  dosely 
to  the  position  of  the  drawer  of  a  cheque  as  it  does 
to  the  position  of  an  acceptor  of  a  bill  of  exchange. 
If  it  is  the  case  that  an  aooeptor  is  liable,  when  tne 
bill  is  in  fact  drawn  in  fayonr  of  a  fictitious  person, 
his  knowledge  being  entirely  immaterial,  it  seems  to 
follow  as  an  irresistible  consequence  that  in  the  case 
of  a  cheque,  if  in  fact  a  cheque  is  drawn  in  favour  of 
a  fictitious  person,  the  knowledge  of  the  drawer  is 

i'nst  as  immaterial  as,  in  the  other  case,  is  the  know- 
edge  of  the  acceptor;  and,  therefore,  I  think  on  ttk&t 
point  that  Vagliano*$  case  decides  the  contention 
raised  by  this  case. 

But  then  Mr.  Atkinson,  with  the  ingenuity  one 
would  expect  from  him,  said,  this  cheque  was  never 
issued — it  never  was  a  cheque  in  favour  of  anybody, 
because  it  was  never  issued.  Upon  the  facts  as  I 
have  stated  them,  I  cannot  agree  with  him.  Mr. 
Glutton  signed  it ;  he  intended  it  to  be  a  cheque  for 
the  amount  which  appeared  on  the  face  of  it ;  and  he 
gave  it  to  his  oleik  to  issue.  He  never  saw  tiie 
cheque  M;ain  until  it  came  back  to  him,  after  having 
been  paia  by  his  bankers.  After  that,  to  allow  him 
to  say  as  against  an  innocent  holder  for  value,  "  I 
never  issued  this  cheque,"  seems  to  me  quite  impos- 
sible. One  cannot  help  looking  at  the  enormous 
danger  in  which  aU  people  who  take  cheques  and 
give  value  for  them  would  be,  if  such  a  contention 
were  to  prevaO.  Messrs.  Attenborough  have  a  right 
to  say,  **This  was  a  cheque  which  was  signed, 
payable  to  bearer ;  the  man  who  signed  it  intended 
it  to  be  issued,  and  save  it  to  his  clerk  to  issue ;  the 
derk  in  truth  forged  the  indorsement,  but  the  in- 
dorsement was  not  necessary,  because  it  was  a  cheque 
to  bearer;  it  was  handed  to  me  for  value;  I  am 
entirely  innocent  of  an^^  fraud  connected  with  the 
matter,  and  I  have  a  risht  to  be  paid.''  I  see  no 
answer  to  that  daim  on  their  part,  and,  therefore,  I 
think  the  appeal  fails. 

Solidtor  for  the  appellants,  J7,  B.  Clutton. 

Solictors  for  the  re^K>ndeat,  Stanley ,  AUenborough, 
^Tyer. 


^} 


Nov.  7. 


From  Q.  B.  Div. 

(Lord  Esher,  M.B.,  and  LopeS] 

and  Kay,  L.JJ.) 

Lnos  V.  Tebbt.  (a.) 
Bolicitor^Olient^Oift  to  soiieitor^a  wife^No  inde- 
pendent  advict^Pruumptian  of  undue  influence. 
In  the  oaee  of  an  irrevocable  gift  by  a  dient  to  a 
edidtor,  or  to  ihe  9olicitor*$  wife,  made  without  inde- 
pendent  advice,  Uiean  irrebuttable  presumption  of  law 
that  there  wa^  undue  influence  on  the  part  of  the  solicitor. 

Appeal  from  the  judgment  of  Oharles,  J.,  in  favour 
of  me  defendants  at  the  trial  of  the  action  without  a 

i 


^^  plaintiff  was  an  elderly  spinster  lady,  and  the 
defendants  were  a  solicitor  and  his  wife,  iiie  latter 
being  the  plaintiff's  niece.  The  action  was  brought 
to  set  aside  a  deed  made  in  October,  1892,  whereby 
the  plaintiff  had  assigned  certain  leasehold  premises 

(a.)  Reported  by  F.  O.  BoBorsOK,  Esq.,  B«rrister- 

ai-Law*  | 


to  the  male  defendant  in  trust  for  the  plaintiff  for 
life,  and  then  to  her  sister  for  life  (the  sister  was 
since  deceased),  with  reversion  to  the  female  defendant 
for  her  own  separate  use  and  benefit  absolutel]^.  The 
defendant  had  acted  as  the  plaintiff's  solicitor  in  some 
litiffation  with  regard  to  the  premises  in  question, 
and  the  plaintiff  told  him  that  if  he  would  make  no 
charge  for  acting  for  her,  she  would  leave  the  pre- 
mises to  her  niece.  The  plaintiff  alleged  that  she 
waited  on  the  defendant  for  the  purpose  of  executing 
her  will.  He  produced  a  will  wmch  she  signed.  The 
will  did  not  refer  to  the  premises  in  question,  and 
the  plaintM  said  that  after  she  had  signed  the  will 
the  defendant  produced  another  document,  which 
was  the  deed  now  sought  to  be  set  aside.  The 
defendant  told  the  plaintiff  that  it  was  a  separate 
deed  dealing  with  the  premises,  and  she  thereupon 
executed  it,  but  she  stated  in  her  evidence  that  she 
was  not  told,  and  did  not  know,  that  the  deed  was 
an  irrevocable  conveyance.  The  defendant,  having 
become  insane,  was  not  called  at  the  trial,  but  an 
independent  person  who  witnessed  the  plaintiff's 
signature  to  bo^  documents  was  called  on  behalf  of 
the  defence,  and  he  stated  that  the  defendant  ex- 
plained boiji  the  ^nll  and  the  deed  to  the  plaintiff 
before  she  signed  them. 

Charles,  J.,  held  that  there  had  been  no  undue 
influence  by  the  defendants,  and  that  the  deed  as 
executed  carried  out  the  plaintiff's  then  wishes.  He 
gave  judgment  for  the  defendants. 

The  plaintiff  appealed. 

Attenborough,  for  the  plaintiff. 
Stephen  Lynch,  for  the  defendants. 

The  following  authorities  were  referred  to  in  the 
course  of  the  arguments: — Ooddard  v.  Carlisle,  9 
Price,  169 ;  Tyars  v.  Alsop,  37  W.  E.  339,  61  L.  T. 
N.  8.  8 ;  Morgan  v.  Minett,  26  W.  B.  744,  6  Ch.  D. 
638;  Allcard  v.  Skinner,  36  W.  R.  261,  36  Oh.  D. 
146;  Huguenin  v.  Baseley,  14  Ves.  273;  Hunter  v. 
Atkins,  3  My.  ft  E.  113;  Rhodes  v.  Bate,  14  W.  B. 
292,  L.  B.  1  Oh.  App.  262;  Gibson  v.  Jeyes,  6  Yes. 
266;  Wright  v.  Proud,  13  Ves.  136. 

Lord  ESHEB,  M.B.— The  question  in  this  case  is 
whether,  by  virtue  of  a  definite  rule  of  equity,  the 
court  is  bound  to  set  aside  the  deed  of  conveyanoe 
executed  by  the  plaintiff.  I  am  of  opinion  that  the 
facts  as  found  by  Oharles,  J.,  represent  the  truth — 
that  is  to  say  that  the  deed  carried  out  the  intentions 
of  the  plaintiff;  that  the  difference  between  a  will 
which  sne  could  revoke  and  a  deed  whidi  was  irre- 
vocable was  explained  to  her,  and  that  she  under- 
stood the  effdct  of  what  she  was  doing.  Although 
this  deed  was  not  intended  to  benefit  the  defend- 
ant, and  could  not  do  so ;  although  it  was  only 
intended  to  benefit  the  defendant's  wife  who  was  the 
plaintiff's  niece,  yet,  as  I  understand  the  principle 
which  has  been  established  by  the  courts  of  equity, 
the  fact  that  the  defendant  is  a  solicitor,  and  that  the 
plaintiff  had  no  independent  advice,  renders  the  gift 
void,  and  the  defendant's  wife  must,  therefore,  lose 
all  the  benefits  which  the  plaintiff  had  intended  to 
confer  upon  her.  The  rule  of  equity  is  that  in  oases 
such  as  this  the  presumption  of  undue  influence  is  a 
presumption  of  law,  which  cannot  be  met  or  refuted 
by  any  facts  whatever.  That  is  the  rule  which  was 
laid  down  by  Turner,  L.J.,  in  Rhodes  v.  Bate,  and 
that  learned  judge  is  one  of  the  best  possible  guides  to 
follow  where  there  is  any  question  as  to  what  is  the 
principle  of  equity  applicable  to  a  case.  I  must  add, 
however,  that  in  my  opinion  the  principle  is  an  un- 
fortunate one  which  may  in  some  cases  work  injustice, 
but  until  the  eases  establishing  the  piinoip&  have 
besn  overruled  it  must  stand.    For  tfasse*  isawus  ihv 
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deed  of  oonyeyaooe  most  be  set  aaide,  and  the  appeal 
win  be  allowed. 

I1OFB8,  Ij.J. — I  agree;  but  with  great  diffidenoe  I 
most  diffsr  from  the  opimon  of  l£e  Master  of  the 
Bolls  as  to  this  mle  beinR  an  unfortunate  one. 
Although  being  a  hard  and  fast  role  it  may  some- 
times prodooe  hardships,  the  role  is  nevertheless 
fonnded  npon  pabHc  policy,  and  in  the  generality  of 
oases  is  highly  beneficial.  The  authorities  establish 
this  principle,  that  a  gift  to  a  solicitor  from  a  client 
while  the  relationship  of  solicitor  and  client  still  sub- 
lists,  or  while  anyjmfluence  from  that  relationship 
lasts,  is  invalid,  unless  the  client  has  the  bmefit  of 
tome  independent  professional  advice.  It  is  no  avail 
that  the  solicitor  hunself  has  thoroughly  explained  the 
matter  to  the  client.  The  client  must  have  independent 
advice.  It  is  not  necessary  to  go  through  in  detail 
ill  the  cases  in  which  this  principle  has  been  laid 
down,  but  I  will  refer  to  Rhodes  v.  Bate  as  a  valu- 
aUe  authority.  In  that  case  Turner,  L.J.,  said :  "  I 
take  it  to  be  a  well-established  principle  of  this 
court,  that  persons  standing  in  a  confidential  relation 
towards  others  cannot  entitle  themselves  to  hold 
benefits  which  those  others  may  have  conferred  upon 
them,  unless  they  can  show  to  the  satisfaction  of  the 
court  that  the  persons  by  whom  the  bmefits  have 
been  conferred  had  competent  and  independent  advice 
in  oonfening  them.''  That  establishes  the  principle 
which  governs  this  case.  Under  these  circumstances, 
it  is  not  necessary  for  me  to  refer  to  the  particular 
iacts  of  this  case,  or  to  say  whether  I  should  myself 
have  come  to  the  same  conclusion  on  these  facts  as 
Charles,  J.,  has  done,  for  I  base  my  decision  upon  the 
inflexible  rule  of  equity. 

With  regard  to  the  other  point,  that  this  was  not  a 
gift  to  the  solicitor  himself,  but  to  his  wife,  I  do  not 
think  any  valid  distinction  can  be  drawn  from  that 
fact  It  is  dear  that,  in  the  case  of  a  gift  to  a 
soBottor's  wife,  the  solicitor  himself  must  derive  some 
advantage. 

Kat,  L.J. — ^I  am  of  the  same  opinion;  and  I 
entirely  dissent  from  the  view  that  the  principle 
which  governs  this  case  is  an  unfortunate  rule.  It 
is,  in  my  opinion,  a  most  important  mle  of  public 
'pc^cj.  When  one  person  is  under  the  influence  of 
another  by  reason  of  some  rdatioosbip  existing 
betwewi  them,  that  other  person  is  not  allowed  to 
accept  any  beneflt  from  a  gift  from  the  former,  unless 
the  donor,  before  malring  the  gift,  had  some  inde- 
pendent and  competent  professional  advice.  In 
Wright  V.  Proudy  13  Yes.  136,  Lord  Erskine  said : 
"  Independent  of  all  fraud,  an  attomev  shall  not  take 
a  gift  from  his  client  while  the  relation  subsists, 
thonffh  the  transaction  may  be  not  only  free  from 
fran^  but  the  most  moral  in  its  nature."  Then,  in 
Batch  V.  Hatch,  9  Yes.  292,  Lord  Eldon  deals  with 
the  subject  in  these  words :  '*  This  case  proves  the 
wisdom  of  the  court  in  saying  that  it  is  almost  im- 
poasible,  in  the  course  of  the  connection  of  guardian 
and  ward,  attorney  and  client,  trustee  and  cettui  que 
tntet,  that  a  transaction  shall  stand  purporting  to  be 
bounty  for  the  execution  of  an  antecedent  duty."  It 
is  to  be  observed  that  there  is  a  dight  difference 
between  these  two  dicta,  because  Lord  Eldon  uses  the 
e:^>res8ion  that  it  is  *'  almost  impossible "  for  the 
transaction  to  stand.  But  I  think  tiiat  difilarence  is 
explained  by  Turner,  L.J.,  in  Bhodee  v.  Bate,  where 
he  says  that,  iu  cases  of  gifts  of  a  very  trifling  nature, 
the  court  will  not  intmere;  but  he  laid  it  down 
distinctly  that,  where  the  relationship  exists,  the 
gift  is  invalid.  For  my  part,  I  cannot  conceive  a 
wiser  rule,  or  one  more  odculated  to  produce  in  the 
los^  run  more  justice  and  equity  between  the  jparties> 
and  the  rule  apsUas  espeoially  to  cases  of  soliciior  and 


client.  A  solicitor  is  bound  to  tell  his  client  that  he 
cannot  accept  a  sift  from  him  unless  the  client  has 
independent  advice.  That  is  aU  the  solicitor  has  to 
do,  and  if  he  will  not  do  that,  the  gift  cannot  be 
supported. 

In  this  case  the  gift  is  not  to  the  solicitor,  but  to 
his  wife.  That  USt,  however,  makes  no  difference  as 
to  the  application  of  the  principle.  As  long  ago 
as  1821,  ^chards,  C.B.,  laid  down,  in  Goddard  v. 
Carlisle,  that  **  there  is  no  difilsrenoe  in  principle 
between  a  gift  of  this  sort  to  a  man's  wife  and  a 
gift  immediately  to  himself,  if  the  gift  to  the  wife  be 
eff(8cted  by  undue  means  on  the  part  of  the  husband.'* 
The  basis  of  the  rule  is  the  impossibility  of  rebutting 
undue  influence  if  the  transaction  does  not  take  place 
xmder  independent  advice ;  and,  looking  at  the  rule 
and  the  reason  for  it,  it  is  obvious  that  it  applies  just, 
or  nearly,  as  strongly,  where  the  gift  is  not  to  the 
partv  hunself,  but  to  his  wife. 

Wiik  r^^ard  to  the  evidence  in  this  case,  I  do  not 
take  the  same  view  as  the  Master  of  the  Bolls  and 
Charles,  J.  [His  lordship  went  through  the  evidence, 
and  said  that  he  came  to  the  conclusion  that  the 
plaintiff  had  not  known  that  she  was  executing  an 
irrevocable  deed.]  I  do  not,  however,  base  my 
decision  in  the  slightest  degree  on  the  particular  facts 
of  this  case.  Even  if  the  i^aintiff  had  known  exactlv 
the  effect  of  the  deed,  the  principle  of  equity  still 
assumes  that  ^e  was  acting  under  undue  influence. 
For  these  reasons  I  am  of  opinion  that  this  appeal 
must  be  allowed. 

Appeal  dUowed* 

Solicitor  for  the  plaintiff,  J.  Attenboraugh. 

Solicitors  for  the  defendant,  Wilson  dt  Sons* 


Kov.  11,  20. 


From  Chan.  Div.   \ 

(A.  L.  Smith  and  > 

Eigby,  L.JJ.)      ) 

The  Alooy  axd  Qandvl  Eailway  aitd  Habbottb 

Co.  (Limitsd)  v.  Gkebnhill. 

Gbebkhill  v.  Thb  Alooy,  fto.,  Co. 

The  Tbubtbbs,  Exsoutobs,  and  Sbovbitibs  In- 

srr&ANOB  CoBPosATioir  (Ldcited)  v.  Thb  Alooy 

fto.,  Co.  (a.) 

Practice  —  Pleadings  —  Counter-claim  —  D^endant  to 
counter-claim  not  party  to  original  action — Right  to 
counter-daim  against  plaintiff— Judicature  Act,  1873 
(36  cfc  37  Viet,  c  66),  ».  24,  suh-section  Z—R.  S.  C, 
1883,  ord.  19,  r.  3 ;  ord.  21,  rr.  11, 14. 

A  d^endant  to  a  counter-claim,  not  being  a  party  to 
the  original  actwn,  but  brought  in  by  the  original  dtftn' 
dant  on  his  courUer-claim,  is  not  entitled  to  counter" 
daim  against  the  original  defendant  and  ]daifUiff, 

Street  v.  Gk>ver,  25  W.  R.  750,  2  Q.  B.  D.  498,  fot- 
lowed. 

Toke  V.  Andrews,  30  W.  R.  659,  8  Q.  B,  D.  428, 
distinguished* 

The  Alcoy  Co.  was  incorporated  in  August,  1889, 
under  the  Companies  Act,  1862,  for  the  puipose  of 
acquiring  certain  concessions  of  ih^  Spanisn  Govern- 
ment for  the  construction  and  working  of  a  railway 
from  Alcoy  to  Gandia,  in  Spain,  and  of  a  harbour  at 
Gandia. 

In  August,  1893,  the  company  commenced  an 
action  against  Thomas  Arthur  Ghreenhill  and  others, 
on  a  contract  entered  into  between  the  defendants 

(a.)  Beported  by  W.  Shallorobs  Goddasd,  Esq.> 
Barrisler-ai-Iiaw* 
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and  the  company,  for  the  oonstrootion  of  the  railway 
and  harbour. 

The  defendants  delivered  their  defence,  together 
with  a  counter-olaim  against  the  company,  ana  also 
against  tlie  Trustees,  &o.,  Corporation,  in  respect  of 
a  guarantee,  the  corporation  being  added  oy  the 
delence  as  parties  to  the  defendimts'  oounter-daim. 

The  corporation  subsequently  deUyered  their  de- 
fence to  the  defendants^  counter-claim,  and  also 
oounter-daimed  against  the  plaintiff  company. 

Ord.  21,  r.  14,  is  as  follows : — **  Any  person  named 
in  a  defence  as  a  party  to  a  counter-claim  thereby 
made,  may  deliyer  a  reply  within  the  time  within 
which  he  might  deliver  a  defence  if  it  were  a  state- 
ment of  claim." 

On  the  22nd  of  July,  1895,  the  plaintiff  company 
appUed  to  Stirling,  J.,  in  chambers,  for  an  order 
that  the  counter-claim  of  the  Trustees,  &c..  Corpora- 
tion should  be  struck  out. 

Stirling,  J.,  following  S^eei  v.  Gover,  25  W.  B. 
750,  2  a  B.  D.  498,  made  the  order  asked  for. 

The  Trustees,  &c.,  Corporation  appealed. 

Macnaghtefif  for  the  appellants. — By  virtue  of  the 
Judicature  Act,  1873,  s.  24,  sub-section  3,  the  court 
clearly  has  power  to  allow  this  oounter-daim.  Fur- 
ther, it  is  permissible  under  ord.  21,  r.  14,  the 
counter-claim  being  in  the  nature  of  a  reply,  and  for 
this  purpose  the  two  words  being  interchangeable.  I 
also  rtly  on  Toke  v.  AndrewBt  30  W.  B.  659,  8  Q.  B.  D. 
428;  BeddallY.MaiUand,  29  W.  B.  484,  17  Ch.  D. 
174. 

Mulligan,  for  the  plaintiff  company. — I  submit 
Stirling,  J.,  was  quite  right  in  following  S^eet  v. 
Oover.  It  would  be  a  strong  measure  now  to  depart 
from  the  practice  which  has  obtained  universally  in 
all  the  divisions  of  the  High  Court  for  many  years. 
No  machinery  has  been  provided  by  the  orders  or 
rules  to  meet  such  a  case  as  this. 

He  referred  to  McOmoan  v.  Middleton,  31  W.  B. 
835,  11  a  B.  D.  464;  Eden  v.  The  WeardcUe  Iron 
Co.,  33  W.  B.  241,  28  Ch.  D.  333. 


R,  J.  Parker,  for  the  defendants. 
Macnaghten  replied. 


(W.  adv.  vuU. 


Nov.  20. — A.  L.  Smith,  L.J. — ^The  question  is 
whether  a  point  of  practice  decided  by  Mellor  and 
Lush,  JJ.,  in  the  case  of  Street  v.  Oover  in  the  year 
1877  upon  the  orders  and  rules  of  1875  (ord.  22,  r.  8), 
which  is  identical  with  ord.  21,  r.  14,  in  the  orders 
and  rules  of  1883  now  in  force,  is  to  be  followed  or 
not.  Stirling,  J.,  followed  it,  but  gave  leave  to 
appeaL 

it  is  argued  that  the  decision  of  Mellor  and  Lush, 
JJ.,  is  wrong,  and  that  the  practice  during  the  last 
eighteen  years  has  been  wrong,  and  that  this  court 
should  now  reverse  the  case  decided  in  1877  and  alter 
the  practice. 

I  should  be  extremely  loth  to  do  anything  of  the 
kind,  and  unless  fully  convinced  that  that  decision  was 
wrong  I  most  certainly  should  refuse  to  do  so,  more 
especially  as  since  that  decision  the  old  order  and  rule 
of  1875,  upon  which  it  was  given,  have  been  replaced 
by  the  orders  and  rules  of  1883,  which  have  subse- 
quently been  often  altered  and  amended,  and  yet  the 
old  order  and  rule  of  1875,  with  knowledge  of  that 
decision  upon  it,  was  re-enacted  in  1883  aiKl  remains 
still  untouched.  This  shows  that  no  inconvenience  has 
been  felt  in  practice  in  adopting  the  construction  of  the 
rule  as  laid  down  by  Mellor  and  Lush,  JJ.,  in  the 
year  1877.  The  question  is  this,  whether,  when  a 
defendant  to  an  action  brings  in  another  person  in 
order  to  counter-claim  against  him  and  the  plaintiff, 
which  he  can  do  by  virtue  of  section  24,  sub-section 


3,  of  the  Judicature  Act,  1873,  and  ord.  21,  r.  11,  that 
other  person  is  entitled,  under  rule  14  of  order  21,  not 
only  to  defend  himself  against  such  counter-claim  of 
the  defendant,  but  also  to  raise  a  counter-claim 
against  the  defendant  and  the  plaintiff.  Ord.  21, 
r.  14,  is  as  follows.  [His  lordship  read  the  rule,  and 
continued :— ]  Mellor  and  Lush,  JJ.,  held  that  the 
word  **  reply  "  in  this  rule  did  not  embrace  a  counter- 
claim, and  so  the  practice  has  been  since  1877.  I 
would  point  out  the  result  if  the  person  brought  in 
by  a  defendant  can  counter-claim  as  is  now  sug- 
gested. He  was  no  party  to  the  plaintiff's  action. 
The  plaintiff  wanted  nothing  out  of  him.  All  iha 
plaintiff  wanted  was  something  out  of  the  defendant. 
But  it  is  the  defendant  who  ^eges  that  he  wants 
something  out  of  the  plaintiff  and  &e  person  brought 
in,  in  order  that  he,  the  defendant,  may  obtain  rc^ef 
for  himself;  and  it  is  argued  ti^t  the  person  so 
brought  in,  can  counter-iuaim  against  the  original 
plaintiff  so  that  the  plaintiff  is  <uiven  to  a  contest 
with  that  person,  although  the  plaintiff  has  no  claim 
whatever  against  him,  and  has  never  litigated  and 
does  not  desire  to  ent^  into  litigation  with  him  at  alL 
It  strikes  me  as  odd  that  the  rules  should  allow 
this;  but  it  is  said  that  th^  do,  and  tiiat  Field 
and  Huddleston,  JJ.,  in  we  case  of  Toke  v. 
Andrews  in  the  year  1882  in  reality  so  held,  and 
that  their  judgment  is  preferable  to  that  of  Mellor 
and  Lush,  JJ.  In  my  opinion  Field  and  Huddle- 
ston, JJ.,  did  not  decide  what  it  is  now  said  that 
they  did.  In  the  first  place  they  had  not  to  decide 
upon  the  construction  of  ord.  22,  r.  8,  of  the  Bules 
of  1875.  What  they  decided  was  that  where  a 
plaintiff  sued  a  defendant,  and  the  defendant  counter- 
claimed  against  the  plaintiff,  the  plaintiff  could 
counter-claim  against  the  counter-diumi  of  the  de- 
fendant for  a  cause  of  action  which  accrued  to  the 
plaintiff  after  the  issue  of  the  writ.  That  is  all  tiiose 
learned  judges  decided.  It  will  be  seen  that  this  is  a 
decision  that  an  original  plaintiff  can  counter-claim 
against  the  oounter-daim  of  an  original  defendant 
and  for  a  cause  of  action  which  accrued  after  the 
issue  of  the  writ,  but  it  is  no  decision  that  a  person 
brought  in  by  a  defendant  can  counter-claim  against 
an    original   pluntiff.      It   is  true  that    Field,  J., 

Soints  out  that  Lush,  J.,  in  Street  v.  Gover,  had 
oubts  as  to  whether  he  was  placing  the  correct  con- 
struction upon  the  word  "reply"  in  ord.  22,  r.  8; 
but  he  and  Mellor,  J.,  did,  nevertheleRS,  expressly 
hold  that  the  word  ''reply"  did  not  include  a 
counter-claim,  and  so  it  nas  remained  until  the 
present  time. 

In  my  judgment,  if  this  construction  of  the  rule  is 
to  be  alt^ed,  such  alteration  must  be  brought  about 
by  the  Bule  Committee  by  adding  thereto  the  word 
"counter-claim"  after  the  word  **  reply";  but 
whether  it  would  think  right  to  do  so,  I  much  doubt, 
seeing,  as  was  pointed  out  by  Mellor  and  Lush,  JJ., 
that  it  would  produce  such  a  complexity  as  would 
render  an  action  untriable. 

I  should  notice  that  this  ord.  21,  r.  14,  applies  to 
actions  both  in  the  Chancery  and  Common  Law 
Divisions.  If  it  would  produce  no  complexity  in  the 
Chancery  Division  as  it  is  said  it  would  not,  well  and 
good ;  but  the  same  construction  must  be  ^Laced  upon 
the  rule  whether  it  is  being  applied  to  a  Chancery  or 
a  common  law  action — and  if ,  as  I  have  no  doubt,  in 
a  common  law  action,  the  complexity  pointed  out 
would  arise,  I  prefer  the  construction  placed  upon 
the  rule  by  Mellor  and  Lush,  JJ.,  and  not  the  one 
contended  for— viz.,  that  the  word  **  reply  "  as  used 
in  the  rule  embraces  a  counter-claim. 

In  the  case  of  Eden  v.  The  Weardale  Iron  Go.,  in 
which  a  third  party  was  brought  in  by  a  defendant 
under  ord.  16,  r.  48,  in  order  that  the  defendant 


VoL  XtiV,     [Decii,i»8.]      THE  WEEKLY  REPORTER. 


lid 


GOTTBT  OF  APFKAL. 


In  be  Ekoiand. 


GoTJBT  OF  Appeal. 


might  obtain  indemnity  or  contribution  from  him,  it 
wu  argued  that  suoh  tnird  party  ooiddfile  a  counter- 
claim against  the  original  plaintiff,  but  this  court  held 
that  he  oould  not,  and  Bowen  and  Fry,  L.JJ.,  pointed 
out  the  inconveniences  which  would  arise  if  this  were 
allowed,  and  similar  iaconveniencee  would,  as  it  ap- 
pean  to  me,  arise  in  the  present  case  if  the  application 
were  allowed. 

For  these  reasons  I  am  of  opinion  that  the  appeal 
most  be  dismissed,  and  with  costs  in  any  event. 

BiOBY,  L.J. — I  have  arrived  at  the  same  conclusion. 
Whether,  if  the  case  of  Street  v.  Oover  had  come 
before  me  in  the  first  instance  I  should  have  been 
impressed  by  the  reasons  there  given  and  have  arrived 
at  the  same  conclusion,  I  very  much  doubt.  But 
from  the  first  I  have  been  strongly  iftipressed  with 
the  great  inconvenience  of  attempting  to  interfere 
now  with  a  rule  as  to  procedure  laid  Sown  so  long 
ago  as  1877,  and  my  only  hesitation  has  arisen  from 
a  doubt  which  I  entertained  for  a  short  time,  whether 
Toke  V.  Andrews  really  had  not  in  substance  laid 
down  a  law  not  to  be  reconciled  with  Street  v.  Gover. 
But  after  looking  into  the  case,  and  the  judgment  of 
the  Divisional  Court  as  delivered  by  Fitld,  J.,  I  see 
that  they  did  not  intend  to  overrule,  and  they  care- 
fully avoided  overruling,  Street  v.  Gover.  To  a 
certain  extent,  seeing  that  the  learned  judges  in 
Toie  V.  AndrewB  may,  like  myself,  have  had  some 
doubt  about  the  original  correctness  or  necessity  of 
the  decision  in  Street  v.  Oover ^  and  seeing  that  they 
would  not  act  upon  that  doubt,  I  think  we  ought  not 
to  do  so.  But  in  conclusion,  without  hesitation,  now 
after  consideration,  I  agree  witii  what  has  been  said 
as  to  the  inconvenience  of  attempting  to  interfere 
with  that  dedffion. 

AppeaA  dUmissed. 

Solicitors  for  the  corporation.  Slaughter  ^  May. 

Solicitors    for    the    plaintiff   company,    Aihurst, 
Morriit  Crisp,  <fc  Co. 

Bolidtors  for  the  defendants,  Batten,  FroffiU,  in  ScoU. 


From  Chan.  Div.     ) 
(lindley.  Lopes,  and  J    July  30,  31 ;  Aug.  1, 1896. 
BigV,L.JJ.)       j  ^ 

In  re  "Enqjjlsd. 
Stewabd  v.  Engiand.  (a.) 
LiTMkUions,  Statute  of-^Money  charged  on  land — De- 
fite  of  kmda  charged  to  tenant  for  life  of  charge  under 
a  settlement — Presumption  of  payment  of  interest  by 
devisee  infee—BeaX  Property  Limitation  Act,  1874 
(37  ife  38  Vict.  c.  57),  s.  8. 

A  testator,  having  covenanted  to  pay  within  twelve 
inonths  of  his  death  to  the  trustees  of  his  son*s  marriage 
SiiUement  a  sum  of  money,  and  having  charged  certain 
real  estate  with  payment  of  the  same  and  interest, 
devised  the  estate,  subject  to  the  charge,  to  his  son  in  fee. 
The  son  was  tenant  for  life  under  the  settlement,  and 
^nter^  into  possession  of  the  estate  on  the  death  of  his 
father,  and  received  the  rents  and  profits  for  more  than 
tvdve  years.  The  money  had  never  been  raised,  nor 
had  anv  interest  ever  been  paid  in  fact. 

Held,  that  there  had  been  no  payment  of  interest  so  as 
^prevent  the  Statute  of  Limitations  running  in  ftfvour 
o/tt<  personal  estate. 

Decision  of  Kekewich,  J.  (43  W.  B.  491),  affirmed. 

Appeal  by  the  plaintiff  (a  trustee  of  a  settlement 

K)  Beported  by  W.  Shalloboss  Qobbabd,  Esq., 
Barrister^at-Law. 


made  by  the  testator  W.  England  on  the  20th  of 
September,  1870)  from  a  decision  of  Kekewich,  J. 
(reported  43  W.  K.  491),  where  the  facts  are  set  out, 
as  also  in  the  judgment  of  Lindley,  L. J.,  so  far  as 
they  are  material. 

Kekewich,  J.,  held  that  the  daim — ^in  respect  of  a 
sum  of  £4,000  which  the  testator  by  the  settlement 
of  1870  had  covenanted  to  pay  to  the  trustees  within 
twelve  months  after  his  decease,  and  had  thereby 
also  charged  upon  certain  real  estate — ^was  barred  as 
against  we  personal  estate,  by  the  Statutes  of  Limita- 
tions. 

Ingpen  and  L.  S,  Bristowe,  for  the  appellant. — The 
question  arises  under  the  statute  3  &  4  Will.  4,  c.  42, 
s.  3,  and  there  is  a  conflict  between  the  two  decisions 
of  Roddam  v.  Morley,  5  W.  B.  510,  1  De  G.  &  J.  1, 
and  Coope  v.  Cresswdl,  14  W.  B.  568,  L.  B.  2 
Eq.  106,  and  on  appeal,  15  W.  B.  242,  L.  B.  2 
Ch.  App.  112.  The  tendency  has  been  to  follow 
Roddam  v.  Morley,  Dickenson  v.  Teasdale,  1  De  G. 
J.  &  S.  52,  11  W.  B.  Ch.  Dig.  55,  though  rather  like 
the  present  case,  was  a  decision  on  a  different 
statute,  3  &  4  Will.  4,  o.  27 ;  the  decision  really  was 
whether  a  charge  of  debts  could  be  created  mto  a 
trust  for  the  benefit  of  creditors.  The  next  cases  are 
Pears  v.  Laing,  19  W.  B.  653,  L.  B.  12  Eq.  41,  In  re 
Hollingshead,  Hollingshead  v.  Webster,  36  W.  B.  660, 
37  Ch.  D.  651,  In  re  Frisby,  Allison  v.  Frisby,  38 
W.  B.  65,  43  Ch.  D.  106;  the  latter  case  turned  on  the 
Act  of  1874,  which  was  a  re-enactment  of  3  &  4 
Will.  4,  c.  27,  and  decided  that  although  a  mortgagor 
might  be  statute-barred,  the  surety  was  not  barred. 
A  payment  by  a  person  who  is  liable  to  pay,  and 
who  can  be  sued  on  the  covenant,  as  here,  is  suffi- 
cient to  prevent  the  statute  running. 

They  also  referred  to  Sutton  v.  Sutton,  31  W.  B. 
369,  22  Ch.  D.  511.  and  Dibb  v.  Walker,  41  W.  B. 
427,  [1893]  2  Ch.  429.  [Lindley.  L.J.,  referred  to 
Forsyth  v.  Bristoufe,  1  W.  B.  356,  8  Ex.  716,  and 
Barclay  v.  Owen,  60  L.  T.  N.  S.  220,  37  W.  B.  Dig. 
111.] 

Warmingttm,  Q,C,,  and  Badcock,  for  the  respondents 
the  residuary  legatees. — ^This  case  is  a  case  under  3  & 
4  Will.  4,  c.  27,  and  the  reason  why  Sutton  v.  Sutton 
was  fought  ia  this  court  was  to  decide  whether 
tweuty  years  or  twelve  years  was  the  requisite  time. 
In  Fordham  v.  Wallis,  1  W.  B.  118,  10  Hare  217, 
the  principle  of  the  old  common  law  rule  of  joint 
contractors  is  applied  by  the  Vice-chancellor  at 
p.  226. 

They  referred  to  Shelford's  Beal  Property  Statutes, 
9th  ed.,  p.  176,  and  followed  In  re  Morley,  Morley  v. 
Saunders,  17  W.  B.  959,  L.  B.  8  Eq.  594;  Burrell  v. 
Earlof  Egremont,  7  Beav.  205;  Cockbum  v.  Edvoards, 
30  W.  B.  446,  18  Ch.  D.  449;  and  Harlock  v.  Ash- 
berry,  30  W.  B.  327,  19  Ch.  D.  539. 

Ingpen,  in  reply. — Your  lordships  must  presume 
payment  as  a  fact,  with  its  natural  consequeuces.  If 
the  time  has  not  run  out  as  against  Captain  Eng- 
land, it  cannot  have  run  out  as  against  those  who  are 
joiutly  liable  with  him.  Coope  v.  Crestwdl  was  an 
action  on  covenant  against  the  devisee,  and  Roddam 
V.  Morley  and  the  other  cases  which  follow  it  apply 
equally  to  the  Act  of  1874  as  to  the  earlier  Acts. 

He  referred  to  In  re  Powers,  Lindsell  v.  Phillips, 
30  Ch.  D.  291,  34  W.  B.  Dig.  108 ;  Lord  Kensington  v. 
Bouverie,  3  W.  B.  469,  7  De  G.  M.  &  G.  134,  and  to 
Eddis  on  the  Admimstration  of  Assets,  p.  59. 

LiNBLEY,  L.«f . — ^This  caae  is  a  little  peculiar,  and 
involves  a  point  that,  so  far  as  I  know,  has  never 
actually  arisen  before,  and  is  not  governed  by  any 
of  the  numerous  authorities  to  which  our  attention 
has  been  directed* 
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The  appeal  is  affainst  a  declaration  made  by  Keke- 
wioh,  J.,  oy  whi(£  he  declared  that  **  no  part  of  the 
residoaiT  personal  estate  of  the  testator,  William 
Eneland,  is  liable  for  the  said  sum  of  £4,000  by  the 
said  indenture  of  settlement  corenanted  to  be  paid 
by  the  said  testator  or  any  part  thereof,  or  to  make 
^ood  any  defidenoy  in  respect  of  the  said  charge  of 
£4,000  in  case  the  said  estates  are  of  insufficient 
security  for  the  same."  On  the  20th  of  September, 
1870,  the  testator  made  a  settlement  by  which  he 
covenanted  to  pay  £4,000  twelve  months  Mer  his 
death.  The  person  entitled  to  sue  upon  that  covenant 
is  a  Mr.  Steward,  who  is  the  trustee  of  the  settle- 
ment. By  the  same  settlement  certain  estates 
belonging  to  the  settlor  and  the  testator  were 
charged  with  the  payment  of  that  £4,000.  Now 
the  settlor  died  in  June,  1871,  leaving  a  will  by 
which  he  devised  the  estate  so  charg^  with  that 
£4,000  to  Captain  England  in  fee,  and  Captain 
England  was  himself  the  tenant  for  life,  or  the 
beneficiary  entitled  to  the  interest  on  i^t  £4,000 
for  his  life ;  after  that  the  beneficial  interest  went  to 
his  wife.  The  residue  of  the  testator's  estate  was 
devised  to  executors,  upon  trust  to  seU,  and  to  pay 
the  residue  to  his  daughters  and  their  c^dren.  The 
executors  were  Captam  England  and  a  gentleman  of 
the  name  of  Eraser. 

The  position  of  affidrs  is  this.  After  the  testa- 
tor's death  there  was  clearly  a  right  to  sue  upon 
that  covenant  for  the  £4,000,  a  right  on  be^lf  of 
the  trustee,  as  it  were,  to  sue  the  executors  twelve 
months  after  the  testator's  death.  When  that  sum 
became  payable  there  was  a  right  on  tiiie  part  of  the 
same  trustee  to  take  proceedings  to  have  that  charge 
raised  out  of  the  real  estate  —  that  is  obvious. 
Captain  England,  the  devisee  of  tke  estate  so 
charged,  was  liable  not  to  pay  the  charge,  but  was 
liable,  under  the  statutes,  to  the  amount  of  the 
value  of  the  estate,  to  pay  it;  the  statutes  being 
the  Statute  of  WiUiam  and  Mary,  or  the  Statute 
of  Will.  4  which  has  replaced  tiiat.  It  is  im- 
portant to  observe  that  under  these  statutes  he 
IS  liable  to  account  for  the  value  of  the  estate, 
and  I  do  not  know  if  it  has  been  decided  whether 
the  value  of  the  estate  is  to  be  taken  when  pro- 
ceedings are  brought  or  at  the  deatii  of  the 
testator ;  but  it  would  seem  wrotk^  that  the  value  at 
the  death  should  be  the  proper  value,  if  the  payment 
is  not  enforced  for  long  afterwards.  But  he  is  not 
liable  to  pay  the  money,  but  to  account  for  the 
assets. 

What  took  place  was  this.  He  naturally  entered 
into  possession  of  these  estates  devised  to  him  in  fee, 
and  inasmuch  as  he  was  beneficially  entitled  to  the 
interest  of  the  £4,000  charged  on  that  estate,  no  pay- 
ment would  be  made  by  him  to  the  trustee  oi  the 
interest  on  that  £4,000 ;  and  of  course,  if  he  had  paid 
it,  it  would  have  come  back  to  him  in  the  shape  of 
a  return  to  him  of  the  cheque  he  payed.  He  is 
entitled  to  the  money,  to  the  interest;  and  what  is 
important  to  bear  in  mind  is  this,  that  by  no  procedure 
could  he  be  made  to  pay  the  interest  on  that  sum. 
He  was  entitled  to  receive  it  himself,  and  neither  he 
nor  his  executors  could  ever  be  compelled  to  pay  one 
farthing.  If  anybody  else  had  a  beneficial  interest 
in  it,  of  course  he  would  be  liable,  but  there  was  no- 
body else  with  a  beneficial  interest  in  the  interest, 
and  he  was  not  liable  to  pay  it.  As  regards  the 
capital,  he  beine  only  tenant  for  life,  the  estate  of 
course  was  liable,  and  he  was  liable  under  the  statute 
to  the  value  of  the  estate. 

For  more  than  twelve  years  nothing  has  been 
done,  and  now  three  summonses  have  been  taken  out 
which  have  been  consolidated,  and  it  has  been  asoer- 
tamed,  or  at  all  events  it  is  apprehended,  that  the 


estate  on  which  this  £4,000  is  charged  is  not,  or  may 
not  be,  sufficient  to  raise  that  sum,  and  the  question, 
therefore,  arises  whether  the  personal  estate  of  the 
testator,  and  settlor,  and  covenantor,  is  or  is 
not  liable  to  pay  that  £4,000.  Kekewich,  J.,  has 
held  that  it  is  not,  and  hence  the  appeal  to  us. 
In  the  first  place,  what  is  the  statute,  if  any,  ap- 

Elicable  to  the  case  ?  We  must  try  it  in  this  way: — 
uppose  that  the  action  were  brought  by  the  trustee, 
Mr.  Steward,  against  the  legal  personal  representa- 
tive of  the  covenantor ;  he  would  plead  the  statute. 
Now  what  are  the  governing  statutes?  There  are 
two  possible  statutes — viz.,  the  unrepealed  statute  of 
Will.  IV.  c.  42,  and  the  statute  of  1874,  37  &  38 
Vict,  c,  57,  whidi  amended  the  third  and  fourth  of 
Will.  lY.  c.  27,  and  the  point  as  to  which  statute  is 
applicable  appears  to  me  to  be  decided  by  the  case  of 
Sutton  V.  Sutton,  That  case  determines,  whatever 
else  it  determines,  that  section  8  of  the  Act  of  1874 
applies,  which  is  in  these  words,  *'No  action,  or  suit,  or 
other  proceeding  shall  be  brought  to  recover  any  sum 
of  money  seour^  by  any  mortgage,  judgment  or  lien, 
or  otherwise  charged  upon  or  payable  out  of  any 
land  or  rent."  The  case  of  Sutton  v.  Sutton  deter- 
mines that  when  any  action,  suit,  or  other  pro- 
ceeding is  brought  not  only  to  recover  any  sum  of 
money  out  of  Ifuid,  but  is  brought  against  the  legal 
personal  representative  of  the  covenantor  whether  the 
covenant  is  contained  in  a  deed,  or,  as  in  the  case 
before  Fry,  J.,  in  collateral  documents,  in  such  case 
the  governing  statute  is  37  &  38  Yict.  c  57,  s.  8, 
and  to  that  and  that  alone  we  must  have  recourse. 

Now  let  us  read  section  8.  [His  lordship  read 
the  section,  and  continued: — ]  Now,  what  we 
have  to  ask  ourselves  is.  Has  there  been  any 
part  payment  of  the  principal  money  or  of  the 
mterest,  or  any  adlmowledgpnent  given  in  writing 
**  by  the  person  by  whom  the  same  shall  have  been 
payable  or  his  agent  to  the  person  entitled  thereto  or 
his  agent "  P  That  is  a  question  of  fact,  and  admits 
of  but  one  answer — **  No ;  there  has  been  no  pay- 
ment in  fact  and  no  acknowledgment  in  fact."  Aa 
regards  the  principal  sum,  it  is  not  contended  that  there 
has  been ;  but  then  it  is  said  that,  although  there  has 
been  no  payment  of  interest  in  fact,  that  there  has 
been  that  which  is  e<^uivalent  to  a  payment,  and  it  is 
put  in  this  way.  It  is  said  that  Captain  England, 
having  been  devisee  of  the  estate  and  also  tenant  for 
life  of  the  charge  upon  it,  must  be  treated  to  have 
paid  himself — ^that  is  to  say,  to  have  paid  the  trustee 
and  got  the  money  back  agun.  One  must  be  care- 
ful before  one  substitutes  what  I  would  call  a  fiction 
for  a  fact.  If  an  action  were  brought,  I  M>pre- 
hend  the  statute  would  be  relied  upon  as  a  de&noe, 
and  there  having  been  no  payment  in  ^t — no 
acknowledgpnent  in  writing — ^there  would  be  a  oom- 
plete  defence.  Now  let  us  see  what  the  suggested 
answer  to  tiiat  difficulty  is,  and  how  it  is  to  be  got 
over.  Captain  England  was  never  Uable  to  pay  one 
farthing  of  this  interest.  That  is  the  cardinal  point 
to  keep  one's  mind  on.  He  was  entitled  to  interest, 
but  was  not  liable  himself.  He  never  was  liable,  and* 
therefore,  a  constructive  or  fictitious  payment  of 
interest  to  himself  is  not  sufficient,  for  uiere  was  no 
payment  of  interest  by  any  person  liable.  The 
whole  thing  is  a  fiction. 

That  really  seems  to  me  to  get  rid  of  the  whole  of 
these  cases,  because,  although  I  quite  concede  this, 
that  if  proceedings  had  been  taken  against  Captain 
Enffland  to  raise  this  £4,000  out  of  the  land,  he 
comd  not  have  set  up  the  statute,  because  he  had 
been  enjoying  all  the  devise  and  all  the  charge,  yet 
it  does  not  at  all  follow  that  because  he  is  open  to 
that  personal  objection  that  the  same  objection  oan 
be  ms^e  available  against  other  penons,  and  there  ia 
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not  a  siiigle  case  in  the  books  which  goes  the 
length  of  sajing  that  it  can.  There  are  oases  whidi 
go  to  show  or  tend  to  show  this,  that,  if  he  had  to 
Dsj  interest,  that  interest  might  avail  against  the 
legal  pwscoial  representative.  In  re  Frishf  is  most 
important  in  that  respect;  but  in  that  case  the  person 
who  paid  interest  was  a  person,  in  fact,  liable  to  pay 
interelt;  and  in  this  case  there  has  been  no  payment, 
in  fact,  of  a  shilling  of  interest,  and  no  persoo  liable 
to  pay  a  shilling ;  that  is  the  peculiarity  of  this  case. 

Now,  bearing  that  in  mind,  it  appears  to  me  we 
may  make  a  dean  sweep  of  all  the  cases  that  haye 
been  referred  to.  There  is  not  one  of  them  applicable, 
it  appears  to  me,  under  the  droumstances  of  this 
'•^Be. 

I  think,  therefore,  that  the  appeal  ought  to  be 


App.  Bankruptcy. 
(Lord  Esher,  M.B.,  and 
liopes  and  Kay,  L.J  J.) 


Nov.  16. 


Ix)FB8,  Ij.J. — ^I  do  not  propose  to  follow  the 
points  that  have  been  taken  m  the  judgment  of 
lindley,  L. J.  I  am  satisfied  to  say  that  I  found  my 
deciiion  upon  this.  That  there  has  been  no  payment 
of  interest  in  this  case  b^  anybody  liable  to  pay. 
Gaptain  England  was  not  liable  to  pay  a  penny.  He 
was  tenant  for  life  of  this  charge,  and  devisee  in  fee 
nmde  of  the  lands,  and  he  was  entitled  to  put  every 
hal^Minny  of  this  interest  into  his  pocket.  That,  to 
my  mind,  would  be  a  complete  answer  to  the  case, 
anid  I  think  the  learned  judge  was  p^ectly  right  in 
the  coort  below  when  he  he£d  that  the  statute  was  a 
bar  against  the  personal  estate. 

BiGBT,  L.  J. — ^I  am  of  the  same  opinion,  and  I  will 
add  nothing,  except  as  to  the  liability  of  Gaptain 
England  to  pay  interest  The  statute  of  fraudulent 
derises  places  devisees  in  the  same  position  as  the 
heir^at-Iaw,  bat  under  that  statute— I  do  not  quite 
remember  whether,  by  express  words  or  by  judicial 
dedskm — ^it  has  been  held  that  the  heir-at-law  cannot 
be  made  accountable  for  any  interest  that  is  received 
by  him  before  the  issue  of  the  writ.  If  he  takes  it 
and  puts  it  into  his  pocket,  it  belongs  to  him  abso- 
lutely and  entirely,  and  as  devisees  are  placed  on 
exactly  the  same  footing  with  the  heir-at-Lskw,  there 
is  no  Dower  to  recover  from  them.  That  interest 
would  be  left  out  of  the  account  altogether;  they 
would  be  chargeable  only  up  to  the  value  of  the  land; 
and  for  the  interest  which  they  had  received  before 
the  isnxing  of  the  writ,  they  would  not  be  liable  at 
alL  It  18  plain,  therefore,  to  me,  that  Gaptain 
Kigland  never  was  liable,  and,  giving  full  effect 
to  all  the  decisions,  including  that  in  In  re  Frisby, 
tiiere  has  been  no  payment  within  the  meaning  of 
Beetion  8  of  the  Act  of  1874.  Section  8  of  the  Act 
of  1874  has  been  decided  by  this  court  to  be  the 
aectixm  which  applies  in  such  a  matter.  I  have  not 
the  slightest  doubt  that  that  was  absolutely  in  accord- 
tnoe  with  the  plain  provisions  of  the  Act,  when  they 
ire  looked  into.  In  any  event,  of  course,  we  could 
not  consider  whether  it  was  right  or  wronff.  We 
iocept  it,  and  for  my  part  I  accept  it  with  full  con- 
vietvm  that  it  was  absolutely  right. 

Appeal  diemisMd. 

Sohottors  for  the  appellant,  Rhodes  A  Son. 

SoHdtors  for  the  respondent,  8.  TT.  Johnson  A  Son. 


In  re  Gaixabd. 
Ex  parte  Gallabd.  (cr.) 

Bankruptcy — Coste — Taxationof  trtutee*$  costs — Member 
of  committee  of  inspection  employed  as  solicitor — Profit 
derived  from  transaction  arising  out  qf  the  bankruptcy 
— Sanction  of  the  court — Bankruptcy  EuleSf  1886,  r. 
317. 

By  ride  317  of  the  Bankruptcy  Bales,  1886,  it  is  pro- 
vided  that  **  no  member  of  a  committee  of  inspection  of 
an  estate  shall,  except  under  and  with  the  sanction  of 
the  court,  directly  or  indirectly,  by  himself  or  any  em- 
ployer, partner,  derk,  agent,  or  servant,  be  entitied  to 
derive  any  profit  from  any  transaction  arising  out  of  the 
bankruptcy,  or  to  receive  out  of  the  estate  any  payment 
for  services  rendered  by  him  in  connection  with  tJie 
administnxtion  of  the  estate,  or  for  any  goods  supplied 
by  him  to  the  trustee  for  or  on  account  of  the  estate." 

Held,  that  such  **  sanction  of  the  court  **  must  be 
given  b^ore  the  transaction  from  which  the  profit  is 
to  be  derived  is  undertaken,  and  cannot  be  given  after 
the  profit  is  derived. 

Held  also,  that  the  ** profit "  derived  by  a  solicitor  is 
the  amount  of  his  costs  less  disbursements  out  of  pocket, 
and  no  allowance  can  be  made  in  respect  of  office  ex" 
penses. 

Per  Lord  Esher,  M.B. — It  is  not  a  proper  practice 
for  a  solicitor  to  accept  a  retainer  from  a  committee  of 
inspection,  one  of  whom  is  a  derk  to  his  firm,  to  cut  as 
solicitor  to  the  trustee  in  bankruptcy  ;  and  if  a  solicitor 
is  so  retained,  the  courts  on  application,  ought  to  set  aside 
such  retainer. 

This  was  an  appeal  by  one  of  the  creditors  m  the 
bankruptcy  of  G.  Gbdlard  from  a  decision  of  Vaughan 
Williams,  J. 

In  1887  a  receiving  order  was  made  against  G. 
Gkdlard,  and  on  the  6th  of  October,  1887,  James 
Harris  was  appointed  trustee  in  the  bankruptcy  b^ 
the  creditors,  with  a  committee  of  inspection.  This 
committee  consisted  of,  among  others,  K.  M.  Williams, 
a  member  of  Williams  &  Gooper  a  firm  of  solicitors 
in  Brighton,  and  E.  F.  Hunt,  clerk  to  Ashurst, 
Morris,  Grisp,  &  Go.,  solicitors  in  London. 

It  then  became  necessary  to  appoint  a  solicitor  to 
the  trustee,  and,  at  the  request  of  the  committee  of 
inspection,  Messrs.  Ashurst,  Morris,  Grisp,  &  Go. 
consented  to  act  in  that  capacity. 

In  the  course  of  the  administration  of  the  bank- 
rupt's estate,  it  was  found  necessary  to  do  certain 
work  at  Brighton,  and  thereupon  Ashurst,  Morris, 
Grisp,  &  Go.  appointed  H.  M.  mUiams  to  act  as  their 
agent  in  that  town  and  do  the  necessary  work. 

Williams  carried  out  t^  work,  and  then  sent  in  to 
Ashurst,  Morris,  Grisp,  &  Go.  an  agency  bill  of  costs 
for  £139,  whidi  they  paid  him.  Amongst  other 
items,  the  trustee  daimed  to  have  this  sum  of  £139 
reimbursed  to  him  out  of  the  estate. 

On  the  bill  coming  before  the  taxing  master,  he 
disallowed  the  whole  of  it  except  actual  out-of-pocket 
expenses.  Thereupon  the  trustee  appealed  to  the 
judge,  Vaughan  Wuliams,  J.,  who  ordered  the  certifi- 
cate of  the  taxing  master  to  be  varied  by  allowing,  in 
addition  to  the  out-of-pocket  expenses,  a  further  sum 
of  £75  as  representing  a  due  proportion  of  office 
expenses,  and  out  of  the  whole  bill  he  only  disallowed 
the  sum  of  £40,  which  he  took  to  be  the  actual  profits 
made  during  the  transaction.  * 


(a.)  Beported  by  E.  G.  Stillwbll,  Esq.,  Bacrister* 
at-Law. 
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From  this  order  Harriet  Qallard,  one  of  the  credi- 
tors in  the  bankruptoy,  now  appealed. 

By  rule  317  of  the  Bankruptoy  Bules,  1886,  it  is 
provided  that  **  No  member  of  a  committee  of  inspec- 
tion of  an  estate  shall,  except  under  and  with  the 
sanction  of  the  court,  directly  or  indirectly,  by  him- 
self or  any  employer,  partner,  clerk,  agent,  or 
servant,  be  entitled  to  oerive  any  profit  &m  any 
transaction  arising  out  of  the  bankruptcy,  or  to 
receive  out  of  the  estate  any  payment  for  services 
rendered  by  him  in  connection  wi&  the  administra- 
tion of  the  estate,  or  for  any  goods  supplied  by  him 
to  the  trustee  for  or  on  account  of  the  estate.  If  it 
appears  to  the  Board  of  Trade  that  any  profit  or  pay- 
ment has  been  made  contrary  to  the  provisions  of 
this  rule,  they  may  disallow  such  payment  or  recover 
such  profit,  as  the  case  may  be,  on  the  audit  of  the 
trustee's  account.'' 

Cooper  Willis,  QX\,  and  jEneaa  Mackintosh,  for  the 
appellant.— The  whole  of  the  profits  on  the  bill  should 
be  struck  out,  and  no  allowance  made  towards  office 
expenses. 

H.  Eeid,  Q.G»,  and  Muir  Mackenzie,  for  the 
trustee. 

Lord  EsHEB,  M.B. — ^I,  think  notwithstanding  the 
great  experience,  knowledge,  and  talent  of  the 
learned  judge  of  tiie  court  Imow,  that  in  this  case  he 
has  done  two  things  with  which  I  for  one  cannot 
agree.  The  sanction  of  the  court  mentioned  in  rule 
317  was  not  obtained.  The  learned  judge  has  said 
when  the  case  came  before  him  after  uie  whole  tran- 
saction was  closed,  that  he  could  then  give  the  sanc- 
tion of  the  court.  I  am  of  opinion  that  upon  the  true 
construction  of  the  rule  317  he  could  not  do  it  then, 
but  that  the  sanction  must  be  given  before  the  things 
are  done  which  are  in  question.  The  words  of  the 
rule  are  '*  except  under  and  with  the  sanction  of  the 
court."  Nowif  these  particular  moneys  in  question  are 
profits  at  all,  they  are  not  profits  which  were  earned 
under  the  sanction  of  the  court.  I  think,  therefore, 
that  from  beginning  to  end  this  must  be  taken  to 
have  been  done  wi^out  the  sanction  of  the  court, 
and  the  learned  judge  could  not  give  that  sanction 
on  the  hearing. 

Then  the  second  point  is  this.  The  rule  says  that 
no  member  of  a  committee  of  inspection  shall  directly 
or  indirectly  derive  any  profit.  Now  this  applies  to 
Mr.  Williams.  Messrs.  Ashurst  &  Co.,  in  my  opinion, 
made  a  mistake  in  employing  Mr.  Williams. 

The  learned  judge  has,  and  I  have  not  the  least 
doubt  perfectly  rightly,  held  that  they  never  intended 
to  do  anything  wrong,  and  I  will  take  that  as  being 
so.  Therefore  there  is  no  blemish  whatever  upon 
their  personal  character  or  honour.  But  they  have 
made  a  mistake  in  employing  Mr.  Williams  to  act  for 
them  whilst  he  was  a  member  of  the  committee  of 
inspection,  vdthout  having  previously  obtained  the 
sanction  of  the  court  to  do  so.  Now  comes  the  ques- 
tion whether  Mr.  Williams  can  be  paid  by  Messrs. 
Ashurst  &  Co.,  or  by  anybody,  more  than  his  dis- 
bursements out  of  podket.  Can  he  make  any  profit  P 
The  learned  judge  held,  and  I  think  nghtly,  that  he 
could  not  make  any  profit.  But  Mr.  Williams  after 
having  been  paid  all  disbursements  and  also  the  rest 
of  his  charges  in  his  bill  of  costs,  says  that  those 
charges  are  not  all  profit.  It  is  said  he  keeps  an 
expensive  office  with  many  clerks,  and  that  a  pro- 
portionate part  of  such  expense  must  be  deducted, 
and  that  what  remains  is  the  only  profit  he  makes. 
In  my  opinion  that  is  a  most  dangerous  view  to  take. 
I  think  th&t  a  solicitor's  profits  are  what  he  gets  on 
his  bill  of  costs  beyond  his  disbursements  out  of 
pocket.  Those  are  his  profits.  Therefore,  what 
ought  to  have  been  taken  off  here,  in  the  case  of  Mr. 


Williams,  was  not  the  £40,  but  it  was  the  £40  and 
the  £75.  Therefore,  what  the  master  did  in  taxing 
those  costs  was  riffht.  We  think,  therefore,  that  this 
appeal  must  be  allowed. 

I  wish  to  say  that  this  case  seems  to  me  to  raise 
even  a  larger  question  than  that  which  has  been 
brought  before  us.  Messrs.  Ashurst  &  Co.  (I  say 
again,  wiiJiout  any  wrong  intention),  did  accept 
a  retainer  from  a  committee  of  inspection,  one 
member  of  which  was  their  own  derk.  Lu  mv 
opinion  that  is  not  good  practice,  and  I  think 
they  made  a  mistake  in  doing  so.  I  think  if  one 
of  their  own  clerln  was  on  the  committee  of  in- 
spection they  at  least  ought  to  have  got  the  sanction 
of  the  court  before  tiiey  accepted  the  retainer  at  all. 
In  my  opinion,  if  a  solicitor  accepts  a  retainer  when 
a  member  of  the  committee  of  inspection  is  in  the 
same  relation  to  him  as  one  of  the  committee  here 
was,  and  an  application  be  made  to  the  Court  of 
Bankruptcy  immediately  to  set  aside  that  retainer 
and  disfdlow  it,  the  inherent  power  of  the  court  ought 
to  be  exercised  in  setting  it  aside. 

Lopes,  L.  J. — I  am  of  the  same  opinion.  The  true 
construction  of  rule  317  is  a  matter  of  importance. 
I  understand  that  rule  to  mean  that  the  sanction  of 
the  court  must  be  obtained  before  the  work  in  ques- 
tion is  done,  and  that  it  cannot  be  obtained  uter- 
wards.      The  sanction  of  the  court  is  a  condition 

Srecedent  to  the  right  to  do  the  work.  In  this  case 
[essrs.  Ashurst  &  Co.  employed  Mr.  Williams,  an 
independent  solicitor,  as  their  agent,  and  we  are  told 
that  he  had  special  knowledge  of  the  matters  in 
respect  of  which  he  was  eng^p;ed.  That  is  where 
Messrs.  Ashurst  &  Co.  made  a  mistake  (I  am  confident 
it  was  only  a  mistake),  for  they  employed  Mr. 
Williams  while  he  was  a  member  of  the  committee  of 
inspection  without  the  sanction  of  the  court.  Bule 
317  would,  therefore,  apply,  and  Mr.  Williams,  under 
the  exigencies  of  that  rule,  would  not  be  entitled  to 
derive  any  profit  from  any  transactions  arising  out  of 
the  bankruptcy.  All  his  out-of-pocket  disbursements 
have  been  paid. 

Then  the  question  arose  whether  he  was  entitled  to 
have  a  further  sum  of  £115,  which  he  claimed.  On 
that  point  the  learned  judge  came  to  the  conclusion 
that  he  was  entitled  to  the  whole  of  that  sum  exo^t 
£40.  He  thought  that  £40  represented  the  pnmt 
arising  out  of  the  transaction,  and  he  attributed  the 
rest,  £75,  to  a  proportionate  part  of  the  outgoings 
connected  with  the  office  at  Brighton.  I  have  very 
great  difficulty  in  seeing  how  he  arrived  at  that 
conclusion.  As  far  as  I  can  see,  the  outgoings  of 
the  office  were  in  noways  increased  by  anything 
that  was  done  in  connection  with  this  bankruptcy, 
and  it  cannot  possibly  be  said  that  he  would  be 
entitled  to  deduct  anything  for  outgoings  of  the 
office.  All  that  he  really  was  entitled  to  was  his 
out-of-pocket  expenses.  Everytiiing  else  must  be 
regarded  as  profit. 

In  the  result,  therefore,  I  come  to  the  oondusiaii 
that  the  learned  judse  was  wrong  in  only  deducting 
the  £40.  I  think  he  ought  to  have  deducted  the 
£40,  plus  the  £75.  This  appeal,  therefore,  must  be 
allowed. 

Kay,  L.  J.— The  duties  of  a  committee  of  inspection 
in  bankruptcy  are  obvious.  They  have  to  watch  the 
administration  of  that  bankruptcy,  and  to  control,  to 
any  extent  they  think  rigrht,  what  is  done  by  the 
trustee  in  bankruptcy,  by  the  solicitor,  or  anyone  else 
concerned  in  adnunistering  the  estate. 

Bule  317  provides  absolutely  that  no  member  of 
the  committea  shall,  except  under  and  with  the 
nanction  of  the  court,  derive  any  profit  from  any 
transaction  arising  out  of  the   oankraptcy.     The 
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vordg  are  very  dear.  He  is  not  to  derive  any  profit 
"  ezoept  under  and  with  the  sanction  of  tiie  court." 
That  mnst  mean  at  the  time  when  the  profit  is 
dflrived  or  made.  To  say  that  the  court  can,  after- 
wards, when  the  work  has  been  done,  say :  **  We 
sanction  what  has  been  done,  although  you  did  not 
choose  to  ask  the  court  for  its  sanction  beforehand," 
seems  to  me  entirely  contrary  to  both  the  letter  and 
spirit  of  the  rule.  The  sanction  of  the  court  ought  to 
M  obtained  before  the  person  who  requires  that 
wpction  does  any  work  which  would,  if  it  were  paid 
for,  be  profitable  to  him.  Mr.  WiliUuns,  who  is  a 
member  of  this  committee,  did  not  apply  for  that 
siDction  beforehand.  He  was  a  solicitor,  and  Messrs. 
Aahurst  &  Co.,  being  employed  as  the  solicitors  for 
iJie  trustee,  arranged  with  him  that  he  should  act  as 
their  agent  at  Brighton,  and  he  has  been  paid  for 
tcting  as  such  agent. 

^en  comes  the  other  question  that  arises  in  this 
case.  That  Mr.  Williams  should  receive  any  profit 
si  all  is  entirely  contrary  to  the  rule.  He  put  himself 
in  a  position  in  which  his  duty  to  keep  down  the  ex- 
penses of  the  administration  within  reasonable  limits 
was  entirely  in  conflict  with  his  interest,  which  was 
tonuse  the  expenses  so  as  to  make  his  profits,  as 
agent,  as  large  as  he  could.  That  is  the  very  mis- 
chief which  this  rule  was  intended  to  prevent. 

It  is  said  that  what  the  learned  judge  has  done  is 
not  to  allow  Mr.  Williams  any  profit.  Now,  how  is 
that?  All  his  disbursements  out  of  pocket,  have 
been  allowed,  but  it  is  said  that  the  rest  of  his  dfiarges 
are  not  all  profits,  because  he  has  a  large  office  at 
Brighton  and  employs  many  clerks ;  and  in  making 
up  his  yearly  profits  he  is  accustomed  to  attribute  to 
each  piece  of  work  done  in  the  office  a  certain  pro- 
portion of  those  office  expenses,  and  only  the  re- 
mainder is  profit.  Therefore  he  asks,  in  this  case, 
that  a  proper  proportion  of  those  office  expenses 
should  be  attributed  to  the  sum  that  he  received  from 
the  tmstee,  and  that  only  the  balance  should  be 
treated  as  profit.  This  is  the  first  time  I  ever  heard 
it  argued  that  the  profit  cost  of  a  solicitor  should  be 
ascertained  in  that  way. 

The  object  of  rule  317,  as  I  have  already  pointed 
out,  is  to  prevent  a  member  of  the  committee  of  in- 
^>ection  being  placed  in  a  position  in  which  his 
intmst  and  his  duty  would  confiict.  He  would  be 
paying  part  of  his  o€Bce  expenses  which  would  be  just 
the  same  whether  he  did  this  business  or  not,  out  of 
what  are  ordinarily  called  profit  costs,  and  to  that 
tttent,  therefore,  lus  interest  would  be  in  direct  con- 
£ct  with  his  duty,  which  is  to  keep  down  the  costs  as 
much  as  he  can. 

I  think  this  case  comes  entirely  within  the  mischief 
of  the  role  as  regards  those  costs  which  the  learned 
judge  has  allowed.  They  were  "  profit,"  and  I  think 
the  judge  has  no  discretion  under  tiie  rule  to  allow 
them.  The  rule  is  imperative,  and  ought  to  be  sup- 
ported m  its  entirety.  The  £76  which  the  learned 
pdgehas  allowed  was,  with  deference  to  him,  I  think, 
improperly  allowed,  and  ought  to  be  struck  out  from 
tiie  allowance  made  to  the  trustee  in  bankruptcy,  who 
has  paid  that  sum  to  Mr.  Williams. 

Appeal  allowed. 

Solicitors,  H.  Sowton,  for  J.  C.  Buckivdl,  Brighton ; 
Aihwtt,  Morris,  Oriep,  A  Co. 
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Vawdbby  v.  Simpson,  (a.) 
Partnership — Arbitration  clause — Action  for  dissolution 
— Application    to  stay  —  Jurisdiction  —  Arbitration 
Act,  1889  (52  &  53  Vict.  c.  49),  s.  4. 

Where  articles  of  partnership  contain  an  arbitration 
clause  providing  in  effect  for  the  reference  of  all  matters 
in  dijference  between  the  parties,  such  a  clause  covers  a 
daimfor  dissolution  of  tJie  partnership,  and  the  arbitra- 
tors can,  if  they  think  fit,  award  a  dissolution. 

Where,  therefore,  in  such  a  case,  an  action  is  brought 
by  one  of  the  partners  for  dissolution  of  the  partnership, 
the  judge  may,  in  the  exercise  of  his  judicial  discretion, 
order  a  stay  under  section  4  of  the  Arbitration  Act,  1889. 

Walmsley  v.  White,  40  W.  R.  675,  followed. 

Motion. 

This  was  a  motion  on  behalf  of  the  defendant,  that 
all  matters  in  difference  in  the  above  action,  which 
was  for  dissolution  of  the  partnership  between  the 
plaintiff  and  defendant,  as  surgeons  and  physicians, 
might  be  referred  to  arbitration,  pursuant  to  the 
Arbitration  Act,  1889,  and  in  accordance  with  the 
partnership  agreement. 

By  such  agreement  the  partnership  was  to  run  as 
from  July,  1892,  during  the  joint  lives  of  the  partners, 
unless  previously  determined  imder  the  provisions 
thereof,  and  it  was  provided  that  if  any  dispute,  mis- 
conception or  misconstruction  should  arise  between 
the  partners  touching  the  terms,  stipulations,  and 
conditions  of  the  agreement,  or  the  construction 
thereof,  or  any  matters  in  any  way  connected  with 
the  agreement,  or  the  operation  thereof,  or  the  rights, 
duties,  or  liabilities  of  either  partner  in  connection 
therewith,  the  matters  in  difference  should  be 
referred  to  arbitration  under  the  provisions  of  the 
Arbitration  Act,  1889. 

It  was  alleged  that  the  defendant  had  absented 
himself  from  hu  practice  for  lonff  periods  at  a  time, 
had  engaged  assistants  without  uie  plaintiff's  assent, 
and  had  in  divers  other  ways  acted  in  breach  of  the 
partnership  articles,  and  contrary  to  the  proper  con- 
duct of  the  professional  business  of  the  partnership. 

Butcher,  for  the  applicant.— This  is  a  proper  case 
for  the  court  in  the  exercise  of  its  discretion  to  order 
a  stay  of  proceedings  under  section  4  of  the  Arbitra* 
tion  Act,  1889,  notwithstanding  that  the  action  is  for 
dissolution  of  the  partnership :  Walmsley  v.  White,  40 
W.  B.  675;  Eussell  v.  Bussell,  14  Ch.  D.  471,  28 
W.  B.  Dig.  154. 

Macaskie,  for  the  plaintiff. — ^Arbitrators  have  no 
power  to  award  a  dissolution.  At  any  rate  the  court 
is  the  proper  tribunal  for  the  purpose :  Joplin  v.  Pos- 
tlethwaite,  61  L.  T.  N.  S.  629,  38  W.  B.  Dig.  10  ; 
Tumell  V.  Sanderson,  64  L.  T.  N.  S.  654,  89  W.  B. 
Dig.  145. 

Butcher,  replied.  The  case  of  Belfield  v.  Bourne, 
42  W.  B.  189,  [1894]  1  Ch.  521,  and  p.  163  of  the 
Ann.  Practice  for  1896  were  also  referrea  to. 

Ghitty,  J. — Walmesley  v.  White  has  settied  the 
question  whether  arbitrators  can  award  a  dissolution 
of  partnership.  In  that  case,  which  was  an  action 
for  dissolution,  the  judge  ordered  a  stay  under  sec- 
tion 4  of  the  Arbitration  Act,  1889,  and  the  Court  of 
Appeal  declined  to  alter  his  order.      I,    therefore, 


(a.)  Beported  by  J.  F.  Walet,  Esq.,  Banister-at- 
Law, 
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regard  it  as  uimecessary  to  trayel  back  over  earlier 
authorities.  In  Joplin  y.  PosUethwaite,  the  judffe 
having  a  disoretion,  to  be  exercised  judioiallv  on  the 
ordinary  principles,  and  having  exercised  his  dis- 
cretion, the  Court  of  Appeal  declined  to  interfere. 
Kay,  J.,  in  that  case,  did,  I  think,  mainly  decide 
on  the  drcumstanoe  that  dissolution  was  asked 
for. 

The  language  of  section  4  is  very  wide,  embracing 
any  legal  pro^edings  between  any  parties  to  the  sub- 
mission ''in  respect  of  any  matter  agreed  to  be 
referred,"  and  the  judge,  if  satisfied  that  there  is  no 
sufficient  reason  why  the  matter  should  not  be  referred 
may  make  the  order  to  stay.  The  submission  here  is 
large  enough  to  include  dissolution.  That  is  not 
denied  at  the  bar.  The  burden  of  showing  that  the 
action  should  go  on  is,  therefore,  thrown  on  the 
party  who  sues.  There  is  no  charge  here  of  fraud  or 
misappropriation,  or  any  criminal  offence  that  ought 
to  be  tried  in  public.  There  is  nothing  in  dispute 
requiring  a  judge's  experience  and  knowledge  of  law. 
I  see  no  reason  why  an  arbitrator  should  not  dispose 
of  the  matter  with  justice,  and  I,  therefore,  order  a 
stay  of  the  proceedings. 

Application  allowed. 

Solicitors,  (hutavus  Thompson  A  SonSt  for  Eve  A 
Clinton,  Aldershet;  T.  Blanco  WhiU. 


Cholditoh  v.  Jones,  (a.) 

Solicitor  —  Costs  —  Conducting    sale  —  Solicitors^    jBc- 
muneration  Act,  1881. 

A  solicitor  who  pays  the  auctioneer's  fees  on  a  sale  hy 
auction  may  be  entitled  to  tJie  scale  fee  for  conducting  the 
scUe,  Where  the  auctioneer's  fees  are  paid  hy  the  pur- 
chaser, the  solicitor  of  the  vendor  is  not  entitled  to  a  scale 
fee. 

The  conducting  fee  must  he  arrived  at  hy  adding 
together  the  value  of  the  lots  sold  and  the  reserve  price  of 
the  unsold  lots,  and  not  hy  making  a  minimum  charge  of 
£5  in  respect  of  each  lot. 

Summons  to  review  taxation. 

At  a  sale  by  auction  four  lots  were  put  up  for  sale 
by  order  of  the  mortgagees,  and  three  lots  were  sold 
for  £12  lOs.,  £80,  and  £320  respectively,  the  reserve 
price  of  £500  for  the  other  lot  not  bcdng  reached. 
Messrs.  Wintle  &  Sons,  the  solicitors  of  the  mort- 
gagees, claimed  £11  5s.  for  deducing  title,  and  £20 
scale  fees  for  conducting  the  sale,  being  a  minimum 
charge  of  £5  in  respect  of  each  sale  made  and  in 
respect  of  the  lot  unsold.  The  scale  fees  for  conduct- 
ing the  sale  were  disallowed  by  the  taxing  master,  but 
he  allowed  scruantum  meruit,  as  he  held  that  Bule  11, 
Schedule  I.,  Fart  I.,  of  the  rules  under  the  Solicitors* 
Bemuneratk>n  Act,  applied. 

The  conditions  of  sale  provided  that  the  respective 
purchasers  should  pay  the  auctioneer's  fee  of  £1  Is. 
in  respect  of  the  first  two  lots,  £5  5s.  in  respect  of 
the  third  lot,  and  £3  3s.  in  respect  of  the  fourth  lot. 
The  taxing  master,  however,  held  that  the  vendor 
had  paid  a  commission  within  the  meaning  of  the  rule. 

Norton,  for  Messrs.  Wintle  &  Sons — ^We  are  entitled 
to  the  scale  fee,  for  commission  was  paid  by  the 
purchaser  and  not  by  the  vendor.  And  m  respect  of 
the  unsold  lot  we  must  be  entitled  to  be  paid  for 

(a.)  Beported  by  O.  B.  Hahiltok,  Esq.^Bandster- 
at-Law. 


conducting  the  sale,  and  can  get  payment  in  no  other 
w^. 
He  cited  the  cases  referred  to  in  the  judgment. 

The  respondents  did  not  appear. 

NOBTH,  J.,  said  that  the  taxing  master  disallowed 
the  £20  for  conducting  fees,  but  ^owed  £3  Ss.  to  the 
solicitors  as  a  quantum  meruit  for  what  they  had  done, 
and  it  was  not  disputed  that  that  sum  was  sufficient, 
unless  the  scale  lee  was  payable.  But,  even  if  the 
scale  fee  applied,  the  charge  of  £20  for  conducting  fees 
was  excessive.  The  proper  mode  of  ascertaining  the 
conducting  fee  would  have  been  to  add  together  the 
purchase-money  of  the  three  lots  sold,  making 
£412  10s.,  the  scale  percentage  on  which  would,  having 
regard  to  rule  7,  nave  been  £4  lOs.,  and  to  add 
also  the  scale  percentage  of  £2  los.  on  the  reserve  price 
of  the  unsold  lot.  That  would  have  brought  the  con- 
ducting fee  up  to  £7  58.  instead  of  £20,  and  as  that 
sum  was  more  than  £5  no  question  as  to  a  nunimum 
charge  would  have  arisen.  To  treat  the  sale  of  each 
lot  as  a  separate  sale,  and  charge  a  separate  minimum 
fee  in  each  case,  was  wholly  unjustifiable,  and  not 
authorized  by  l^e  rules  or  in  accordance  with  the 
decision  in  In  re  Onward  Building  Society,  41  W.  B. 
107,  [1893]  1  a  B.  16.  I  do  not  agree  with  the 
taxing  master,  however,  that  it  was  necessary  for  a 
solicitor  to  do  all  the  work.  The  rule  seems  to 
recognize  a  case  where  the  scale  fee  was  applicable, 
although  commission  was  paid  to  an  auctioneer,  pro- 
vided that  the  client  did  not  pay  such  commission. 
In  re  Faulkner,  36  W.  B.  59,  36  Ch.  D.  566;  In  re 
Peace  and  EUis,  36  W.  B.  61 ;  and  Drielsma  v.  Jfoni- 
fold,  42  W.  B.  578,  [1894]  3  Ch.  100,  show  this. 

The  second  ground,  however,  taken  by  the  taxing- 
master  was  t^t  the  scale  could  not  be  resorted  to 
because  the  auctioneer's  commission  was  paid  by  the 
bUent.  That  was  a  question  of  fact,  and  I  agree 
with  the  taxing  master.  No  doubt  the  cUent  was  not 
direcUy  charged  with  such  commission,  but  if  the 
burden  ultimately  fell  upon  him  it  was  paid  by  him 
within  the  meaning  of  the  rule.  In  my  opinion 
a  vendor's  solicitor  at  a  sale  by  auction  who 
did  not  himself  do  the  auctioneer's  work,  or  pay  tiie 
fees  of  the  person  who  did  it,  could  not  justify  the 
charge  of  the  scale  fee  for  conducting.  To  justify 
such  a  charge  the  auctioneer's  commission  must  not  be 
paid  by  the  client  eitiier  in  meal  or  malt,  the  burden 
must  not  fall  upon  him  either  directly  or  indirectly. 
The  taxing  master  had  said  that  such  cases  were  not 
uncommon ;  but  they  appeared  to  fall  vnthin  the  letter 
as  well  as  the  spirit  of  the  rule,  which  could  not  be 
evaded  by  the  device  of  inserting  a  condition  of  sale 
throwing  tiie  auctioneer's  remuneration   upon    the 

Surchaser.    Where  that  was  done,  the   scale  con- 
ucting  fee  could  not  be  charged. 

Summons  dismissed  without  costs,  cls  no  one  appeared 
upon  the  other  side.  Applicants  ordered  to  pay  their  own 
costs,  and  not  to  add  them  to  their  security. 

Solicitors,  Fidd,  Bosooe,  A  Co. 


LOBD  BaTTEBSEA.  v.  COMinSSIONEBS   OF    SeWEBS 

FOB  THE  CiTT  OF  Loin>oir.  (a.) 

Lights-Ancient  lights^Prescription  Act  {2  A  3  WiU.  4, 
c.  71),  ss.  3,  4 — interruption. 

An  action  cannot  he  hrought  in  respect  of  a  prescriptive 

(a.)  Beported  by  G.  B.  Hamilton,  Esq.,  Banister^ 
at-Law, 
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right  to  light  ufde$8  tJie  cKcess  and  use  of  t?ie  light  haSy 
at  Vie  Ume  of  action  brought,  heen  cLctuaUy  et^foyed  for 
the  full  period  of  twenty  years  withoiU  interruption  ;  the 
fad  ihatt  hy  reason  of  enjoyment  of  access  of  light  for 
more  than  nineteen,  but  under  twenty  years,  effectual 
interruption  has  become  impossible  before  the  completion 
ofthefuU  period,  does  not  make  any  difference. 

At  the  b^ginzung  of  1875  the  plaintiff  oooopied,  for 
i  long  term  of  years,  a  bmlding  known  as  Weaver's 
HsU,  in  Ra«ingha]1-Btreet,  in  the  City  of  London, 
indthe  defendants  were  the  owners  of  the  booses, 
KoB.  72,  73,  74,  and  75,  Basinghal  I  -street,  which  were 
about  forty-five  feet  high,  and  opposite  Weavers' 
HalL  No.  75  was  palled  down  in  Jnne,  and  Nos. 
72,  73,  and  74  in  October,  1875. 

Tik»  plaintiff,  hearing  that  the  defendant  intended 
to  erect  buildings  of  the  height  of  over  sixty  feet 
on  tiie  site  of  the  houses  pulled  down  in  1875,  brought 
this  action  on  the  16th  of  July,  1895,  and  moved 
for  an  interlocutory  injunction  to  restrain  the  defend- 
ant erecting  buildings  so  as  to  interfere  with  his 
ancient  lights. 

The  defendant  admitted  (apparently)  the  plaintiff's 
right  of  action  as  to  No.  75,  and  consequently, 
nctther  the  arguments  nor  the  judgment  dealt  wiu 
that  house. 

8.  Eadu,  Q.C.,  and  J.  G.  Wood,  for  the  plaintiff.— 
it  maids  Nos.  72,  73,  and  74,  the  plaintiff  admits 
that  uey  have  been  pulled  down  only  nineteen  years 
and  nine  months,  but  the  plaintiffii'  building  is  an 
dd  building,  and  has  enjoyed  access  and  use  of  light 
for  the  full  period  within  the  meaning  of  the  statute — 
ue,,  twoity  years  less  a  fraction  of  a  year— which  is  im- 
majwial.  Section  4  of  the  Prescription  Act  ought  to 
be  read  with  section  3,  and  shows  that  an  interruption 
is  imTnaterial  unless  it  continues  for  the  space  of  a  year. 
The  point  did  not  arise  in  Flight  v.  Thomas,  8  CI.  & 
F.  231,  because  there  twenty  years  had  expired  before 
the  action  was  oommenced.  [North,  J.,  referred  to 
The  Chvemors  of  Bridewell  Hospital  v.  Ward,  Lock, 
Bowden  <ft  Cb.,  68  L.  T.  N.  S.  212,  41 W.  B.  Dig.  118.] 
The  rule  laid  down  in  that  case  is  inconvenient ;  the 
lesoli  of  following  it  would  be  that  the  plaintiff 
would   be   delayed  three  months   in  bringing  his 


deemed  to  be  an  interruption  within  the  meaning  of 
this  statute  unless  the  same  shall  be  submitted  to  or 
acquiesced  in,  for  one  year."  What  I  am  asked  to  do 
now  is  to  say  that  it  is  quite  sufficient  that  the  twenty 
years  shall  be  calculated  not  twenty  years  before 
action,  but  nineteen  years  and  rather  more  before, 
and  the  rest  during  the  continuance  of  the  action. 
It  seems  to  me  that  that  is  directly  contrary  to  the 
meaninp^  of  the  two  sections.  I  think,  therefore,  that 
the  action  can  onlv  be  brought  after  the  period  of 
twenty  years  has  elapsed.  That  view  has  been  taken 
by  Kekewioh,  J.  {BrideweU  Hospital  v.  Ward  &  Co.), 
and  I  know  of  no  case  which  is  m  any  way  at  variance 
with  it ;  and  although,  no  doubt,  it  does  not  follow 
that,  because  he  refused  to  erant  an  interlocutory 
injunction  I  should  necessaruy  do  so  too,  yet  the 
reason  he  gives  seems  to  me  to  be  the  right  reason, 
and,  therefore,  I  must  act  upon  that  view.  [His 
lordship  then  considered  the  evidence,  and  said  that 
he  came  to  the  conclusion  that  the  defendants  ought 
not  to  be  allowed  to  carry  up  the  new  buildings,  on 
the  site  of  Nos.  72,  73,  and  74,  to  a  greater  height 
than  that  of  the  buildings  existing  on  those  sites  in 
October,  1875,  and  then  pulled  down.  He  accordingly 
flranted  an  interlocutory  injunction  to  restrain  the 
defendants  so  building.] 

Solicitors,   Flower,    Nussey,    A   Fdlowes ;   E.  A, 
Baylis, 


8,  HaU^  Q'C,  and  J.  Henderson,  for  the  defendants, 
—The  right  daimed  by  the  plaintiff  is  only  inchoate, 
and  &e  court  will  not  interfere  to  protect  it  by 
gnniing  an  injunction  until  the  full  period  of  twenty 
yean  hM  elapsed. 

Thflj  cited  The  Governors  of  Bridewell  Hospital  v. 
Wardj  Lock,  Bowden.  A  Co.,  68  L.  T.  N.  S.  212,  62 
L.  J.  Ch.  270,  41  W.  B.  118,  and  Glover  v.  Coleman, 
23  W.  B.  163,  L.  B.  10  C.  P.  108. 

8.  Body,  Q.C.,  replied. 

North,  J. — The  action  is  to  interfere  with  the  in- 
termption  of  the  access  of  light  and  air  as  enjoyed 
lor  twenty  yean  past.  The  question  is  whether  it  has 
been  so  enjoyed.  I  think,  under  the  third  section  of 
tiie  Act,  that  an  action  cannot  be  brought  in  respect 
of  a  pnsoT^yttve  right  to  light  unless  the  access  and 
ue  of  the  light  has  been  actually  enjoyed  therewith 
lor  the  full  period  of  twenty  years  without  interrup- 
tion, and  in  that  case  the  right  is  to  be  deemed  absolute 
tad  indefeasible.  The  phrase  is  ''  without  interrup- 
tioo,"  and  the  subsequent  section,  section  4,  goes  on  to 
I  asy  what  "interruption"  means.  That  section,  to 
my  mind,  strongly  bears  out  on  this  point  what  section 
3  says,  because  it  enacts  that  the  period  of  twenty 
jtsn  is  to  be  '*  next  before  ihe  suit  or  action  wherein 
the  claim  to  which  such  period  may  relate  shall  be 
hnMghi  into  question;  Mid  that  no  act  shall  be 


Chan.  Div.    | 
Kekewich,  J.  J 


Aug.  2,  1895, 


In  re  Wright. 
EiREB  V.  North,  (a.) 

Practice — Payment  into  court — Trust  money—Admis- 
sion of  misapplication  by  trustee — Motion  by  some 
plaintiffs  only— Discretion  of  court  as  to  order — 
B.  8.  C,  1883,  ord.  32,  r.  6. 

An  application  under  B.  8.  C,  1883,  ord.  32,  r.  6, 
for  an  order  on  admissions  of  fact  by  a  defendant  in  an 
action  cannot  be  made  on  behalf  of  some  only  of  the 
plaintiffs. 

There  is  a  judicial  discretion  as  to  the  making  of  an 
order  upon  a  trustee  to  pay  into  court  trust  money  which 
he  admits  having  received  and  wrongfully  applied. 

This  was  an  action  brought  by  Marian  Kirke  and 
her  children,  as  beneficiaries  under  her  marriage 
settlement,  against  a  trustee,  and  the  executor  of  a 
deceased  trustee  of  such  settlement,  to  recover  from 
the  estates  of  the  trustees  the  amount  of  a  trust  fund 
which  they  alleged  had  been  misapplied  by  the  trus- 
tees. The  executor  defendant,  m  his  statement  of 
defence,  alleged  that  the  application  of  the  fund 
complained  of  had  been  made  with  the  consent  of  the 
phuntiff,  Marian  Eirke,  and  her  husband,  and  that 
the  fund  was  represented  by  certain  property,  of 
which  she  was  in  possession.  The  said  defendant  had 
also  expressly  admitted  the  liability  of  the  testator's 
estate  to  make  good  the  said  fund  m  a  statement  of 
claim  delivered  by  him  in  a  pending  action,  in  which 
he  claimed  to  have  the  amount  of  such  fund  raised 
out  of  the  property  of  which  Marian  Eirke  was  in 
possession,  as  aJoresaid,  and  to  have  her  life  interest 
under  the  settlement  impounded,  to  make  good  any 
payment  to  be  made  out  of  the  testator's  estate. 

This  was  a  motion  by  the  plaintifb,  other  than 
Marian  Eirke,  that  the  executor  defendant  might  be 
ordered  to  pay  into  court,  to  the  credit  of  the  present 
action,  the  amount  of  the  said  fund. 

(a.)  Beported  by  C.  C.  Hsnsley,  Esq.,  Barrister- 
at-Law. 
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A  prelimmary  objection  was  taken  on  behalf  of 
the  defendant,  that  the  application  was  not  made  by 
all  the  plaintiffs. 

RejuhaWt  Q*C.,  and  Hadley,  for  the  defendant. — "So 
step  in  an  action  can  be  taken  by  some  of  the  plain- 
tiffs only :  Brown  v.  Sawevy  3  Bear.  598 ;  Butlin  y. 
AmoU,  12  W.  R.  671,  1  H.  &  M.  716. 

Marten^  O.C,  and  Boome,  for  the  applicants. — ^The 
practice  has  been  altered.  By  B.  S.  0.,  1883,  ord. 
32,  r.  6,  '*  Any  party  may,  at  any  stage  of  a  canse  or 
matter,  where  admissions  of  fact  have  been  made, 
.  .  .  apply  to  the  court  or  judge  for  such  judg- 
ment or  order  as,  upon  such  admissions,  he  may  be 
entitled  to.  .  .  ."  This  is  an  application  on 
admissions  of  fact.  The  plaintiff,  Marian  Kirke, 
consents  to  the  application,  and  if  it  is  necessary  to 
join  her  as  an  applicant,  we  ask  for  leave  to  do  so. 

KSKEWIOH,  J. — To  my  mind  there  can  be  no  doubt 
that,  by  the  former  practice,  an  application  such  as 
this  in  an  action  could  only  be  made  with  the  con- 
currence of  all  the  plaintiffs  or  defendants.  It  is 
argued,  on  behalf  of  the  applicants,  that  by  ord.  32, 
r.  6,  an  application  for  an  oraer,  on  admissions  of  fact 
by  a  defendant,  may  now  be  made  for  some  only  of 
the  plamtifb.  The  expression  ''any  party*'  in  the 
rule,  is  alleged  to  mean  any  single  plamtiff  or  defen- 
dant. That  expression,  however,  must  be  read  along 
with  the  context,  and  taking  the  rule  as  a  whole,  I 
tliink  the  words  cannot  be  so  construed,  but  must  be 
held  to  signify  all  the  plaintiffs  or  all  the  defendants 
together.  I  give  the  applicants  leave,  however,  to 
amend  their  notice  of  motion,  by  joining  Marian 
Kirke  as  an  applicant. 

The  notice  of  motion  having  been  duly  amended, 
the  motion  then  came  on  to  be  heard  upon  its 
merits. 

Marten,  Q*C,,  and  Boome,  for  the  applicants. — The 
defendant,  having  admitted  liability,  should  be 
ordered  to  pay  Sie  money  into  court:  Neville  v. 
MaUhewman,  42  W.  B.  676,  [1894]  3  Ch.  345  ;  Cdlis 
V.  CoUU,  2  Sim.  365 ;  Bothwdl  v.  Rothwdl,  2  Sim.  & 
St.  217. 

Benahaw,  Q.C.,  and  Htidley,  for  the  defendant. — 
Money  will  not  be  ordered  to  be  paid  into  court  by 
trustees  tmless  actually  in  their  hanos :  Nutter  v.  Hol- 
land, 43  W.  B.  18,  [1894]  3  Ch.  408. 

Ebkewioh,  J. — It  is  contended  on  behalf  of  the 
applicants  that  when  an  executor  or  trustee  admits 
that  he  has  received  trust  moneys  he  may  be  ordered 
to  pay  them  into  court.  As  I  xmderstand  the 
authorities,  however,  the  order  is  not  a  matter  of 
right.  There  is  a  judicial  discretion,  as  I  think  it  is 
omy  right  there  should  be.  The  orider  is  so  framed 
that  if  it  is  not  obeyed  an  attachment  may  be  moved 
for.  That  is  a  serious  consequence  which  the  court 
ought  not  to  disregard.  I  am  satisfied  that  the  court 
has  a  discretion. 

It  is  not  alleged  that  the  defendant  is  not  doing  his 
duty.  What  he  says  is  that,  as  an  executor  he  pre- 
fers to  manage  his  testator's  estate  in  his  own  way, 
and  not  to  pay  into  court  a  sum  which  wOl 
diminish  that  estate.  I  think  I  should  not  now  order 
the  money  to  be  paid  in. 

The  motion  must  faQ;  but  the  costs  will  be  re- 
served. 

Solicitors  for  the  applicants,  Bvoann  A  Co.,  for 
Ttoeed  A  Son,  Homcastie. 

Solicitors  for  the  defendant,  Oldman,  Clahbum,  & 
Co,,  for  Willdera  &  Son,  Holbeach. 


Chan.  Div. 
Bomer,  J. 


Nov.  19. 


Assets  Beauzation  Co.  (Limited)  v.  Trxtstees, 
Executors,  and  Seouritibs  Insurance  Cor- 
poration (Ldoted).  (a.) 

Trustee— Company  undertaking  tJie  hueiness  of  trustee— 
Bemuneraiion — Increased  Bemuneration— Credit  of 
company. 

When  a  company  which  makes  it  its  htisiness  to  under- 
take  trusts  demands,  in  view  of  increased  responsibilities, 
increased  remuneration,  such  a  demand,  especially  i/nd 
persisted  in,  is  not  such  a  breach  of  trust  as  to  justify  its 
removal  from  t?ie  position  of  trustee. 

Also  the  mere  fact  of  the  credit  of  such  company  being 
impaired  will  not  Justify  its  removal  if  it  cannot  he 
shown  that  the  interest  of  the  cestui  que  trust  has  suffered 
or  is  likely  to  suffer  thereby. 

Trial  of  action. 

This  was  an  action  in  which  the  Assets  Bealization 
Co.  (Limited),  suing  on  behalf  of  themselves  and  all 
others,  the  holders  of  an  issue  of  £400,000  Mort|^ 
Debentures  of  the  Chicago  Breweries  (Linut^) 
(except  such  of  them  as  were  defendants)  were  plain- 
tiffs, and  the  Trustees,  Executors,  and  Securities 
Corporation  (limited),  the  Chicago  Breweries  Co. 
(Limited),  and  the  Debenture  Corporation  (Limited) 
were  defendants. 

The  object  of  the  action  was  to  remove  the  Trostees, 
Executors,  and  Securities  Co.  from  their  position  of 
trustees  under  a  certain  trust  deed. 

Only  the  Trustees,  Executors,  and  Securities  Cor- 
poration (Limited)  appeared  as  defendants. 

The  facts  of  the  case  were  as  follows  : — 

The  plaintiff  company  were  the  holders  of  200 
mortgage  debentures  under  the  seal  of  the  defendants 
the  Chicago  Breweries  (limited),  each  securing  the 
sum  of  £100  and  forming  part  of*  an  issue  of  £400,000 
Mortgage  Debentures. 

By  each  of  these  debentures  it  was  declared  that 
the  debenture-holders  were  entitled  to  the  benefits 
and  subject  to  the  provisions  of  a  trust  deed  dated 
the  6th  of  June,  1889,  made  between  the  Chicago 
Breweries  (limited),  of  the  one  part,  and  the  Trus- 
tees, Executors,  and  Securities  Insurance  Corporation 
(limited),  of  the  other  part. 

Under  this  deed  the  Chicago  Breweries  conveyed 
to  the  Trustees,  Executors,  and  Securities  Insurance 
Co.,  who  made  it  a  large  part  of  their  business  to 
undertake  such  trusts,  all  their  real  and  penonal 
property  and  undertaldng,  upon  trust,  to  permit  the 
Chicago  Breweries  to  enjoy  the  premises,  until  the 
security  created  by  the  trust  deed  should  become  en- 
forceable, and  thereafter  to  stand  possessed  of  the 
same  upon  trust  for  sale  on  the  trusts  therein  declared 
for  the  debenture-holders  and  the  Chicago  Breweries. 

It  was  provided  that  the  Trustees  Co.  should  reoave 
by  way  of  remuneration  £200  per  annum.  It  was 
also  provided  that  tiie  right  of  appointing  a  new 
trustee  should  be  vested  in  the  deb^ture-holders  in 
general  meeting. 

With  the  exception  of  a  few  trifling  assets,  the 
property  of  the  Chica^  Breweries  consisted  of  the 
shares  of  two  compames  incorporated  acoording  to 
the  laws  of  the  United  States. 

In  ike  year  1893  the  Chicago  Breweries  represented 
to  the  Trustees  Corporation  uiat  it  was  desirable  that 
the  American  companies  should  be  amaTjgamated  and 
a  supplemental  deed  was  prepared  to  effect  this  pur- 
pose.   The  Trustees  Corporation,  however,  refused  to 

(a.)  Beported  by  J.  Arthur  Price,  Esq.,  Banister- 
at-Law« 
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execatethis  deed  except  on  condition  that  their  re- 
I  numeration  should  be  increased  by  £50  a  year.  A 
meetiog  of  the  debenture-holders  was  summoned, 
bat  before  the  meeting  was  held  the  demand  was 
withdrawn.  The  meeting  in  question  was,  however, 
held,  and  resolutions  were  passed  calling  upon  the 
Trofftees  Corporation  to  retire,  and  appointing  the 
Debenture  Corporation  trustees  in  their  place.  At 
the  time  of  the  nolding  of  this  meeting  two  petitions 
I  were  pending  for  the  winding  up  oi  the  Trustees 
Corporation,  but  these  petitions  were  subsequentiy 
withdrawn.  The  plaintiifs,  however,  affirmed  in  their 
statement  of  claim  that  the  condition  and  standing  of 
the  Tnutees  Corporation  had  been  seriously  affected 
by  the  said  petitions.  Nothing,  however,  was  said  by 
them  on  tms  subject  until  shortiy  before  the  com- 
menoement  of  this  action,  and  there  was  no  evidence 
that  the  value  of  the  plaintiflFiB'  security  had  been 
dimiziiahed  thereby. 

Af  the  Trustees  Corporation  refused  to  retire  from 
the  trust,  the  plaintiffs,  who  represented  a  very  large 
majority,  but  not  the  whole  of  tiie  debenture-holders, 
commenced  the  present  action. 

Eve,  Q.(7.,  and  Clatuon,  for  the  plaintiffs. — The 
oondtiot  of  the  d^endants  in  demanding  an  increased 
remimeration,  a  demand  that  was  persisted  in  for 
Bome  time  before  it  was  withdrawn,  was  a  breach  of 
^mi  It  must  also  be  remembered  that  at  the  time 
when  the  debenture-holders  passed  the  resolution  in 
qaestion,  the  defendants,  from  a  financial  point  of 
▼iew,  were  practicaUy  in  extremtB.  It  is  important 
for  the  sake  of  the  shares  in  which  the  plaintiffs  are 
interested  that  their  trustees'  position  should  be 
above  suspicion. 

Swinfen  Eady,  Q.C,  and  Mcumaghten^  for  the  de- 
fendants, the  Trustees,  &c..  Corporation. — ^The  corres- 
pondence makes  it  dear  that  the  objections  raised 
to  tiie  defendants  for  the  purpose  of  removing  the 
defendants  from  their  position  of  trustees  was  a 
mere  after-thought  on  the  plaintiffs*  part  after  the 
dispute  had  arisen  as  to  the  mcrease  in  remuneration. 
The  action  of  the  debenture-holders  with  regard  to 
the  defendants  was  ultra  vires.  How  could  a  cestui 
<pt€  trust  vote  to  himself  the  power  to  remove  his 
trosteeF  Even  if  it  could  be  supposed  that  the 
debenture-holders  had  any  such  power,  such  power 
would  have  to  be  exercised  by  the  whole  number. 
A  majority  ia  not  sufBcie&t.  Then  as  to  the  position 
of  tiie  defendant  company.  Whatever  may  have  been 
the  ease,  its  condition  is  now  satisfactory.  The  peti- 
tions have  been  withdrawn.  No  ground  exists  for 
removing  our  clients  from  their  position  of  trustees. 

Evcj  Q,C,,  in  reply. — ^Whatever  powers  the  whole 
body  of  debenture-holders  may  possess,  the  same 
powers  pertain  to  the  majority.  The  demand  for 
mcreasea  remuneration  was  cmy  withdrawn  after 
some  months  had  elapsed.  However  good  the 
defendants'  position  may  now  be  in  fact,  their  credit 
with  the  public  has  been  shaken,  and  if  they  are 
allowed  to  continue  in  possession  as  trustees,  the 
nhie  of  the  plaintiffii*  interest  may  be  diminished. 

BoMEB,  J. — ^The  very  large  majority,  but  not  all, 
.  of  the  debenture-holders  in  the  Chicago  Breweries 
(Limited}  ask  that  the  Trustees,  Executors,  and  Securi- 
ties Insurance  Corporation  (which  I  will  hereafter  c^ 
*'the  0Qrx>oration^')  should  be  removed  from  its 
position  as  trustee  for  the  debenture-holders.  It  is 
admitted  that  this  is  not  in  itself  sufficient  to  entitie 
them  to  snoceed  in  this  action,  and  that  to  justify 
the  court  in  ordering  the  removal  of  the  corporation 
iome  further  and  suffkdent  ground  must  be  estab- 
^AeL  I  am  bound  to  say  that  in  my  opinion  no 
iofih  suiBcient  gzoi&id  has  been  made  out.    In  the 


first  place,  it  is  to  be  noted  that  the  corporation  has 
throughout  done  its  duty  as  trustee  efuoientiy  and 
well,  and  is,  in  my  opinion,  in  a  position  to  continue 
to  perform  its  duties  as  trustee  properly  and 
efficientiy.  Then  on  what  do  the  plaintiffB  rely  as 
entitling  them  to  ask  for  the  removal  of  the  corpora- 
tion P  In  the  first  place,  they  say,  and  this  is  their 
chief  ground,  that  when  an  alteration  was  made  in 
the  trusts,  which  the  corporation  thought  would 
throw  additional  responsibility  on  it  as  trustee,  it 
ventured  to  ask  for  an  increase  on  the  remuneration 
to  which  it  was  already  entitied  for  actine  as  trustee. 
But  this  was  only  a  suggestion,  and,  under  the  cir- 
cumstances, not  an  imnatural  nor  an  improper  one, 
and  it  was  not  insisted  on,  and  I  cannot  see  that  it 
was  an  act  which  called  for  or  justified  the  strong 
measures  taken  by  the  majoxitr^r  of  the  debenture- 
holders.  Certainly,  in  my  opimon,  the  court  would 
not  be  justified  in  ordering  the  removal  of  the  cor- 
poration on  this  ground. 

The  only  other  ground  urged  before  me  was 
that  the  commercial  position  or  reputation  of  the 
corporation  was  such  as  to  render  it  improper  or 
inexpedient  that  the  corporation  should  be  allowed 
to  continue  to  act  as  trustee.  Now,  undoubtedly  the 
corporation  was  at  one  time  in  trouble  and  petitions 
to  wind  it  up  were  presented.  But  it  appears  on  the 
evidence  that  the  corporation  has  surmounted  such 
difficulties  as  were  at  one  time  in  its  way  and  is  quite 
solvent  and  able  to  carry  on  its  business  efficientiy. 
And,  further,  it  appears  to  me  that  there  never  has 
been  and  is  not  now  any  real  ground  for  supposing 
the  existence  from  the  position  of  the  corporation  of 
any  danger  or  risk  to  the  trust  property  (such  as  it  is) 
or  of  any  injury  to  the  debenture-holders.  A  lar^ 
part  of  the  business  of  the  corporation  consists  m 
carrying  out  trusts  similar  to  the  present,  and  such 
trusts  have  been  and  are  very  numerous  and  are 
carried  out  admirably  by  the  corporation.  It  was 
suggested  on  behalf  of  the  plaintiffs  that  the  public 
or  financial  reputation  of  the  corporation  is  not  so 
high  as  it  used  to  be,  and  that  this  in  itself  is  an 
injury  to  the  debenture-holders  and  likely  to  lower 
the  price  of  the  debentures.  But  seeing  what  the 
nature  of  the  trusts  to  be  performed  by  the  corpora- 
tion is,  I  do  not  believe  that  the  price  of  the 
debentures  has  been  lowered  in  the  slightest  degree 
by  any  falling  off  in  the  general  reputation  of  the 
corporation,  or  so  far  as  one  can  see  is  liable  to  be 
affected  by  the  continuation  of  the  corporation  as 
trustee.  And  I  cannot  forget  that  the  groimd 
originally  put  forward  and  wmch  led  to  proceedings 
being  taken  to  try  and  remove  the  corporation  from 
its  position  was  the  request  for  additional  remunera- 
tion, and  that  the  ground  I  am  now  considering  was 
apparentiy  an  afterthought  or  at  any  rate  not  taken 
or  put  forward  until  shortiy  before  this  present  action 
was  brought.  Under  these  circumstances,  I  think 
that  the  court  would  not  be  justified  in  ordering  the 
removal  of  t^e  corporation  from  its  position,  and  I 
accordingly  dismiss  the  action,  with  costs.  I  make 
no  order  as  to  t^e  costs  of  the  co-defendants. 

Action  dismissed. 

Solicitors,  LinkUxUr  A  Co. ;  Slaughter  ds  May. 
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Q.  B.  Div.  i 

Gommeroial  Oanses.  >  Nov.  14, 18. 

(Mathew,  J.)       ) 

Chippendale  and  Others  v.  Holt,  (a.) 

Insurance— Marine  insurance — Policy  of  re-insurance — 
Construction  of  policy. 

A  policy  of  re^insurance,  whereby  the  plaintiffs  re- 
insursd  with  the  defendant,  contained  a  clause  thai  the 
re-insurance  was  to  be**  subject  to  the  same  conditions  as 
the  original  policy  ^  and  to  pay  as  may  be  paid  thereon^ 
but  against  the  risk  of  total  or  constructive  loss  onZy." 

Held,  tJuU,  upon  the  construction  of  this  clause,  the 
defendant  was  only  bound  to  pay  to  the  plaintiffs  when 
the  plaintiffs  were  themselves  liable  to  pay  in  respect  of 
the  loss  re-insured,  and  that  if  the  plaintiffs  made  a 
bon&  fide  payment  for  a  total  loss,  when  there  was  no 
total  loss,  they  could  not  recover  from  the  defendant. 

Action  tried  by  Mathew,  J.,  in  the  CJommercial 
Court. 

The  facf«  and  argaments  are  fully  set  out  in  the 
written  judgment  of  the  learned  judge. 

Joseph  Walton,  Q,C.,  and  Scrutton,  for  the  plain- 
tifGi. 


H,  F.  Boyd,  for  the  defendant. 


Cur,  adv,  vuU. 


KoY.  18. — ^Mathew,  J.,  read  the  following  judg- 
ment: — 

The  action  was  brought  upon  a  policy  of  re- 
insurance on  the  ship  Ajimir,  The  original  under- 
writers re-insured  with  the  plaintiflFJB,  wno,  in  their 
turn,  re-insured  with  the  defendant  by  a  policy  which 
contained  the  following  clause :  "  Being  a  re -insur- 
ance subject  to  the  same  clauses  and  conditions  as 

the  oi^gioal  policy  ^^    policies,  and  to  pay  as  may 


and 


be  paid  thereon,  but  against  the  risk  of  total 

constructive  total  loss  only." 

The  vessel  stranded,  and  the  owners  gave  notice  of 
abandonment,  and  claimed  that  she  was  a  construc- 
tive total  loss.  Their  underwriters  paid,  and  called 
upon  the  plaintiffs  to  indemnify  them  under  their 

SoUcy  of  re-insurance.  The  plamtifEs  paid,  but  the 
efendant  refused  to  admit  his  liability,  on  the 
ground  that  the  vessel  was  not  shown  to  be  a  con- 
structive total  loss.  The  plaintiffs  insisted  that, 
whether  there  was  a  total  loss  or  not,  tiie  defend- 
ant was  bound  to  pay  as  tiie  plaintifiEIs  had 
paid.  It  was  stated  to  be  of  importance  that  the 
clause  should  be  construed  before  the  question  of  fact 
was  tried,  and  it  was  agreed  in  chambers  that  the 
argument  should  proceed  on  the  assumption,  on  the 
one  hand,  that  there  had  been  no  constructive  total 
loss,  and  on  the  other,  that  the  payment  of  a  total 
loss  had  been  made  by  the  plaintifEs  in  good  faith. 

Upon  the  argument  the  plaintiffs'  counsel  con- 
tended that  the  clause  should  be  construed  literally, 
and  that  the  sole  condition  of  the  defendant's  lia- 
bility was  that  the  plaintiffs  had  been  satisfied  that 
they  were  liable,  and  had  made  the  payment  in  good 
f aitii.  It  was  argued  for  the  defendant  that  he  was 
only  bound  to  indemnify  the  plaintiffs  against  a  loss 
for  which  the  plaintiffs  were  liable  on  this  policy.  It 
was  said  for  the  plaintiffs  that  the  possibility  that  a 
fraudulent  use  might  be  made  of  the  plaLatiffs'  option 
to  pay  would  not  enter  into  the  contemplation  of  ei^er 
pi^ty,  and  that  it  was  not  unreasonable  that  the  re- 
insurers should  trust  to  the  honour  and  sound  judg- 

(a.)  Beportod  by  Sir  Sherston  Baexr,  Bart.» 
Barrister-at-Law. 


ment  of  those  whose  liabilities  they  had  taken  upon 
themselves.  But  the  contention  of  the  plaintiffs 
would  involve  this  result,  that  the  dause  must  be 
read  as  if  it  ran,  '*  to  pay  such  an  amount  as  the 
insurers  might  choose  to  pay,  whether  liable  or  not." 
This  seems  to  me  altogether  unreasonable.  Such  a 
contract  would  be  a  wager,  and  not  re-insurance. 

It  was  said  that  unless  the  interpretation  contended 
for  were  put  upon  the  clause  no  effect  would  be  given 
to  the  final  words,  *'  to  pay  as  maybe  paid  thereon" ; 
for  the  identity  of  obligation  was  drfferentiy  provided 
for  by  the  words  '*  subject  to  the  same  dauses  and 
conditions  as  the  original  policy."  But  those  words, 
standing  alone,  would  not  be  applicable  to  a  re- 
insurance policy,  and  might  give  nse  to  difficulties  of 
construction,  while  the  final  words  show  clearly  what 
was  meant.  Further,  it  was  suggested  that  the  words 
might  be  applicable  to  oases  where  there  was  a 
foreign  adjustment  or  a  compromise  in  respect  of  an 
admitted  hability.  I  see  no  ground  for  supposing 
that  tiie  form  of  the  clause  was  meant  to  create  a 
liability  outside  the  limits  of  the  original  policy. 
The  words  *'  to  pay  as  may  be  paid  thereon  *'  would 
seem  to  assume  the  existence  of  liability,  proved  or 
admitted,  in  respect  of  the  loss  re-insured. 

I  give  judgment  for  the  defendant. 

Judgment  far  the  defendant. 

Solicitors  for  the  plainti'ffs,  Waltons,  Johnson,  Buhb, 
A  Whatton, 

Solicitor  for  the  defendant,  C,  E,  Harvey, 


a  B.  Div.  \ 

gjord  Bussell  of  EiUowen,  C.J.,  f  -kt^^  in 

rantham  and    Vaughan    Wil-  (  ^^^-  ^^' 

liams,  JJ.)  J 

Bsa.  v,  Jennings  and  Another  (Justioes). 
Ex  parte  Symons.  (a.) 

Justices — Jurisdiction — Child  charged  with  larceny — 
Charge  dismissed-— Industrial  Schools  Act,  1866  (29 
<k  30  Vict.  c.  118),  ss,  14,  16. 

Where  a  child  has  been  charged  before  the  justices,  and 
they  dismissed  the  charge,  but  evidence  had  been  given 
which,  in  their  opinion,  justified  them  sending  the  ehUd 
to  an  industrial  school,  they  have  power  to  make  such  an 
order  forthwith,  and  it  is  not  necessary  that  the  child 
should  be  brought  before  the  court  again  on  afresh  sum- 
mons or  warrant. 

In  this  case  a  rule  had  been  obtained  for  a  certiorari 
to  bring  up  an  order  of  the  justices  of  the  Stone- 
house  Division  of  Devonshire,  upon  the  ground  that 
it  ouffht  to  be  quashed  as  having  been  inade  without 
jurisdiction. 

The  facts  were  these :  A  boy,  apparentiy  under  the 
age  of  fourteen,  was  summoned  before  the  justices, 
charged  with  the  larceny  of  a  boat. 

The  magistrates  dismissed  the  charge,  but,  on  the 
evidence,  which  was  to  the  effect  that  the  child  was 
unmanageable  at  home,  would  not  attend  school,  and 
was  known  to  associate  with  reputed  thieves  and  bad 
cluu^Msters,  they  ordered  that  tiie  child  should  be 
sent  to  an  industrial  schooL 

^e  mother  objected,  and  obtained  a  rule  against 
the  magistrates  to  show  cause  why  the  order  com- 
plained of  should  not  be  quashed  on  the  ground  that 
they  had  acted  ultra  vires, 

E,  U,  Bullen,  in  support  of  the  rule,  contended 


(a.)  Beported  by  Eeskinb  Bstd,  Bsq.,  Bairistor* 
at-Law. 
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that  the  magistrates  had  no  jiiriBdiotion  to  make  such 
an  order,  which  was,  in  fact,  convicting  the  boy  of  a 
diflerent  offSence  from  that  stated  in  the  information. 
Hie  charge  laid  against  the  boy  having  been  dis- 
nuBsed,  a  fresh  summons  or  warrant  ought  to  have 
been  issned.  By  sending  the  boy  to  an  industrial 
idiool,  they,  in  e^ect,  found  him  guilty  of  a  different 
criminal  offence,  with  which  he  was  never  charged. 
Thai  had  been  repeatedly  held  to  be  illegal :  Martin 
V.  Pridgeon,  7  T^  B.  412,  28  L.  J.  M.  C.  179,  and 
Beg,  V.  BrickhaU,  12  W.  B.  826,  33  L.  J.  M.  C.  156. 
The  justices  ought  not  on  their  own  initiative  to 
proceed  against  the  boy. 

He  cited  Stone's  Justices  of  the  Peace,  26th  ed., 
p.  44 ;  Beg.  ▼.  Moore,  62  J.  P.  375 ;  and  Blake  v. 
Beech,  1  Ex.  D.  320,  25  W.  B.  Dig.  180. 

Lord  BiTSSELL  of  Killowen,  C.J.— The  main 
point  aigued  was  that  the  boy,  having  been 
tirought  before  the  justices  charged  with  Greeny, 
the  justices  could  not  proceed  to  make  the  order 
they  did  unless  the  boy  was  brought  up  again 
chajged  with  an  offence  under  section  14  of  the 
Industrial  Schools  Act,  1866,  because  the  charge 
of  huceny — the  only  charge  in*  the  indictment — 
had  been  dismissed  by  ti^em.  In  my  opinion 
that  contention  is  an  erroneous  one.  The  Act  was 
framed,  not  as  a  code  of  criminal  procedure,  nor 
ought  it,  as  it  has  been  urged,  to  be  treated  as  puni- 
tive  in  its  character.  It  is  a  benevolent  Act  intended 
for  the  protection  of  juvenile  offenders.  There  are, 
moreover,  alternative  provisions  in  it  which  give  the 
JQstioes  power  to  deal  with  any  case,  as  if  the  child 
had  heai  convicted  of  a  criminal  offence.  When, 
thoefore,  a  child  is  charged  before  them,  and  it  is  a 
case  whidiy  in  their  opinion,  ought  to  be  dealt  with 
by  them  under  sections  14  and  15  of  the  Act,  and  if 
the  ctroumstances  of  the  case  are  such  as  reasonably 
to  bring  it  within  either  of  those  sections,  then  the 
josttoes  can  deal  with  the  case  under  those  sections, 
without  requiring  the  child  to  be  brought  again 
before  the  court,  by  fresh  summons  or  otherwise. 

For  these  reasons  the  rule  must  be  discharged. 

G&ANTHAM,  J.,  and  Yauohan  William,  J.,  con- 
curring. 

The  rule  was  accordingly  discharged. 

Solicitors,  Law  ds  Woreeam,  for  Bond,  Pearce,  da 
BickU,  Hymouth. 


OTourt  of  appeal. 

Prom  Q.  B.  Div.        \ 
CLord  Esher,  M.B.,  and  (  July  11,  1895 ; 

Lopes  and  Kay,  L. JJ.)  (  Nov.  7. 

[and  a  B.  Div.]       ; 

Oaffin  v.  Aldbidob.  (a.) 

AdmiroUg — Charter-party — Cargo— Liberty  to  call  at 
other  ports — Deviation — Damage, 

The  defendant  agreed  to  carry  for  the  plaintiff  in  the 
defeindanfs  ship  **  a  cargo  or  estimated  quantity  of  470 
quarters  o/  wheat "  from  B.  to  G,  The  charter-party 
was  headed,  **  Dead  weight  capacity  125  tons,**  and  con- 
tained the  usual  clause  excepting  sea  perils,  and  a  clause 
giving  the  ship  liberty  to  call  at  any  ports.  The 
470  quarters  of  wheat  weighed  102  tons.  The  defendant 
ihipped  other  goods  besides  the  wheat  for  delivery  at 
,  P.  After  discharging  these  goods  at  P.,  and  while  pro- 
ceeding to  O.,  the  plaintiff's  wheat  was  injured. 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Barrister- 
a^Law, 


Held,  that  the  plaintiff  had  not  hired  the  full  carrying 
capacity  of  the  ship,  and  that  the  defendant  was  at 
liberty  to  call  at  other  ports  for  the  purpose  of  loading 
and  discharging  other  cargo  ;  that  in  going  to  P.  he  had 
not  deviated  from  the  chartered  voyage,  and  was,  there- 
fore, not  liable  for  the  injury  to  the  wheat. 

Appeal  of  the  plaintiff  from  the  judgment  of  Lord 
Buss^  of  Killowen,  C.J.,  at  the  trial  of  the  action 
without  a  jury. 

By  a  charter-party  dated  the  23rd  of  June,  1894, 
the  plaintiff  chartered  the  defendant's  sailing  barge, 
The  Alice  Little,  to  carry  wheat  from  Botherhithe  to 
Gosport. 

The  charter-party  was  headed  ''Dead  weight 
capacity  125  tons,"  and  provided  that  the  ship  should 
''  proceied  to  Groves  &  Sons'  Platform  Wharf,  Bother- 
hithe, •  .  .  and  there  load  ...  a  cargo  or 
estimated  quantity  of  470  quarters  wheat  in  sacks, 

^or  ^^^  lawful  merchandise,     •     •    •    and  being  so 

loaded  shall  therewith  proceed  to  Go8x>ort  (Boyal 
Clarence-yard)  •  .  .  and  there  deliver  the  same 
.  .  .  on  being  paid  freight  as  follows: — Is.  per 
quarter  of  496  1m.  delivered.  The  ship  has  liberty  to 
call  at  any  ports  in  any  order.  .  .  ."  The 
charter-party  contained  the  usual  clause  excepting 
sea  perils.  The  words  ''  full  and  complete,"  which 
came  immediately  before  the  word  '*  cargo,"  in  the 
printed  form  of  the  charter-party  had  been  struck 
out,  and  the  words  470  quarters  wheat  in  sacks  "  had 
been  added  in  writing. 

The  Alice  Little  loaded  at  Botherhithe  467  quarters 
wheat  in  sacks.  The  ^  heat  weighed  about  102  tons. 
The  carrying  capacity  of  the  vessel  was  125  tons. 
In  addition  to  the  wheat  she  took  on  board  from 
another  shipper  about  10  tons  of  wire  torpedo 
netting,  which  was  to  be  delivered  in  Portsmouth 
Dockyard.  The  Alice  Little,  on  arriving  at  Ports- 
mouth, first  delivered  the  wire  netting  in  Portsmouth 
Dockyard  ;  she  was  then  proceeding  to  the  Boyal 
Clarence-yard,  Gosport,  when  she  ran  into  a  pile  and 

Sprang  a  leak,  whereby  the  plaintiff's  wheat   was 
amaged. 

The  plaintiff  brought  this  action  to  recover 
damages  for  the  injury  sustained  by  the  cargo  of 
wheat,  on  the  ground  that  the  ship  deviated  from  her 
chartered  course,  and  that  the  wheat  was  damaged  in 
the  course  of  sucQi  deviation. 
The  amount  of  the  damages  was  agreed. 

Cohen,  Q.C,  and  ScrtUton,  for  the  plaintiff. 

Sir  Walter  Phillimore,  Baikes,  Q.C.,  and  Butler 
Aspinall  for  the  defendant. 

Lord  Bussell  of  Killowen,  C.J.,  after  stating  the 
facts  said :  The  question  at  issue  is,  was  the  proceed- 
ing of  the  vessel  to  Portsmouth  Dod^ard,  and  the 
delivery  there  of  the  wire  netting  a  deviation  P  If  it 
was,  inasmuch  as  the  loss  occurred  after  that  devia- 
tion had  taken  place,  the  authorities  are  dear  that 
the  defendant  would  be  liable.  The  question  depends 
upon  the  construction  of  the  charter-party.  In  my 
judgment  the  statement  at  the  top  of  the  charter- 
par^  that  the  dead- weight  capacity  of  the  vessel  was 
125  tons,  coupled  with  the  statement  that  only  470 
quarters  of  wheat,  properly  described  as  a  cargo, 
were  to  be  shipped,  sat^es  me  that  the  true  con- 
struction of  the  contract  is,  that  it  was  not  a  hiring 
of  the  full  capadty  of  the  barge  to  the  exclusion  of 
other  goods,  but  that  it  was  r^illy  a  shipment  of  ihe 
quantity  named.  I  therefore  think  that  it  was  con- 
templated that  the  owner  of  the  barge  might  take  on 
board  other  lawful  merchandise  if  the  character, 
destination,  or  manner  of  stowing  such  merchandise 
would  not  be  inconsistent  with  the  performance  of 
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the  contract  for  the  carriage  of  the  plaintiff's  wheat. 
Then  it  was  argued  that  there  was  a  deviation, 
beoanse  the  charter-party  provides  that  the  wheat  is 
to  be  carried  from  Botherhithe  to  the  Clarence-yard, 
Gosport,  and  that,  it  was  said,  involved  the  operation 
of  the  going  with  the  cargo  direct  from  Botherhithe 
to  Gosport.  There  is,  however,  a  clause  in  this 
charter-party  giving  liberty  to  call  at  any  ports  in 
any  order,  and  if  I  am  right  in  saying  that  the  owner 
of  the  sailing  barge  had,  subject  to  the  limitations  I 
have  mentioned,  uie  right  to  put  on  board  further 
cargo,  then  this  clause  supplements  and  gives  effect 
to  Siat  right,  and  entitled  the  barge  to  call  at  any 
ports  to  discharge  cargo. 

I  hold,  therefore,  what  the  defendant  did  was  in 
accordance  with  the  terms  of  the  charter-party,  and 
that  there  was  no  deviation.  Judgment  for  the 
defendant.  •     • 

The  plaintiff  appealed. 

ScruttoHt  in  support  of  the  appeal. — In  constru- 
ing this  charter-party,  the  nature  of  the  cargo 
must  be  taken  into  consideration.  This  was  a 
cargo  of  wheat,  and  therefore  very  likely  to  suffer 
damage  if  other  goods  were  taken  on  board.  From 
this  fact  and  from  the  use  of  the  word  **  cargo"  the 
conclusion  to  be  drawn  is  that  the  plaintiff  intended 
to  hire  the  full  carrying  capacity  of  the  ship :  Borrow- 
man  v.  Drayton,  25  W.  E.  194.  2  Ex.  D.  15 ;  Olynn  v. 
Margetson  [1893]  A.  C.  381.  There  was  no  power  to 
call  at  other  ports  for  the  purpose  of  loading  or  dis- 
charging cargo,  and  the  defendant  is  liable  for  the 
damage  which  occurred  during  the  deviation. 

Raikfs,  Q.C,  and  Kilhurn  {BuUer  Aspinall  with 
them],  for  the  defendant,  were  not  called  upon. 

Lord  ESHEB,  M.R. — I  am  of  opinion  that  the 
construction  put  upon  this  charter-party  by  the  Lord 
Chief  Justice  was  obviously  right  and  cannot  be 
questioned.  We  have  been  asked  to  construe  it 
differently  because  some  other  charter-party,  which 
was  not  in  the  same  language,  was  construed 
differently  in  another  case.  We  have  to  consider  the 
meaning  of  this  charter-party  and  of  this  one  only. 
Now,  the  word  **  cargo  "  may  mean  the  entire  cargo 
carried  by  a  ship,  or  it  may  mean  only  that  whidi  is 
to  be  carried  for  a  particular  shipper.  In  the  present 
case  it  was  agreed  that  470  quarters  of  wheat  were  to 
be  carried  for  the  plaintiff.  That  may  be  called  his 
cargo.  But  when  the  charter-party  is  looked  at  it 
is  obvious  that  these  470  quarters  of  wheat  did  not 
constitute  a  full  and  complete  cargo,  particularly 
when  one  finds  that  the  words  **  full  and  complete  " 
were  in  the  charter-party  as  printed  and  were  then 
struck  out.  Mr.  Scrutton  argues  that  by  a  necessary 
implication  we  must  put  these  words  in  again.  I  do 
not  agree  with  that  argument.  I  think  tluit  the  Lord 
Chief  Justice  rightlv  construed  this  charter-party  and 
I  agree  with  his  decision  for  the  reasons  which  he 
has  given. 

LoPBS,  L.  J. — I  am  of  the  same  opinion.  I  think 
the  words  ''full  and  complete"  were  erased  from 
the  charter-party  because  it  never  was  the  inten- 
tion of  the  parties,  that  the  plaintiff's  wheat  should 
constitute  a  full  and  complete  cargo,  and  it  is  quite 
clear  that  the  cargo  of  wheat  did  not  exhaust  the  full 
carrying  capacity  of  the  vessel.  That  is  to  my  mind 
a  very  good  reason  why  liberty  was  given  to  the 
vessel  to  call  at  other  ports. 

Ka.y,  L.  J. — The  only  question  we  have  to  consider 
in  this  case  is  the  meaning  of  this  charter-party.  It 
is  headed  ''Deadweight  capacity  125  tons"  and  is 
for  the  carriage  of  470  quarters  of  wheat  in  sacks 
from  Botherhithe  to  Qoaport,  and  "  there  deliver  the 
same  on  being  paid  freight  as  follows :  Is.  per  quarter 


of  496  lbs."  A  very  simple  arithmetical  calculation 
shows  that  the  wheat  came  to  about  102  tons  and, 
therefore,  on  the  face  of  the  charter-party  it  was  at 
least  doubtful  whether  that  cargo  exhausted  the  full 
carrying  capacity  of  the  ship.  But  when  the  charter- 
party  is  further  looked  at,  it  is  quite  plain  that  it  did 
not  do  so,  because  there  is  a  clause  giving  ihe  ship 
"  liberty  to  caU  at  any  ports."  That  must  mean  that 
the  parties  knowing  tiliat  the  ship  was  not  full,  Uiere- 
fore  gave  her  liberty  to  caU  at  other  ports  and  obtain 
more  cargo.  The  ship  in  proceeding  to  Portsmouth 
Dockyard  was,  in  my  opinion,  only  doing  that  which 
was  within  the  powers  conferred  npon  her  owner  by 
the  charter-party.  I  therefore  agree  that  tlus  appeal 
must  be  dismissed. 

Appeal  allowed* 

Solicitors  for  the  plaintiff,  J.  A  H,  Famfield, 

Solicitors  for  ths  defendant,  Farlow  A  Jack$<m,\ 


rom  Q.  B.  Div.  \ 

i  Esher,  M.B.,  and  f 
lOpes  and  Kay,  L. JJ.  ( 
LQ.B.D.(Mathew,J.)]; 


May  29,  1895; 
Nov.  7,  8. 


From  Q.  B.  Div. 
Lord 

Lopes 
[and 

AsFAB  &  Co.  V.  Bluitdell  and  Others,  (a.) 

Ship — Freight — Damage  to  goods — Loss  of  merchantable 
character — Insurance — Profit  on  chartered  freight — 
Warranted  free  from  all  average — Concealment  of 
material  fad. 

The  plaintiffs,  who  were  merchants,  chartered  a  ship, 
the  freight  being  a  lump  sum  of  £3,900,  upon  tJie  terms 
thai  all  freight  earned  by  the  ship  should  be  for  the 
plaintiffs.  They  insured  with  the  defendants,  who  were 
underwriters,  ^*  profit  on  charter  for  £2,000  .  .  . 
warranted  free  from  all  average,^'  The  ship  took  a 
cargo  on  board,  in  respect  of  which  the  bills  of  lading 
freights  amounted  to  £4,690.  While  the  ship  was  pro- 
ceeding to  the  port  of  discharge  she  was  run  into  by 
another  vessel  and  sunk.  The  cargo  was  subsequentiy 
got  up,  and  it  was  found  that  one  part,  consisting  of 
dates,  was  so  damaged  as  to  be  unmerchantable  an  dates. 
In  consequence,  no  freight  was  earned  on  the  dates,  and 
the  bills  of  lading  freights  actually  received  by  the 
plaintiffs  came  to  less  than  the  chartered  freight. 

Held,  that  the  subject-matter  of  the  insurance  was  the 
anticipated  profit  on  the  charter  ;  that  there  had  beeti  a 
total  loss  of  the  profit ;  and  that  the  plaintiffs  were  en- 
titled to  recover  from  the  defendants  the  difference 
between  £3,900,  the  chartered  freight,  and  £4,690,  the 
total  amount  of  the  bills  of  lading  freights. 

At  the  time  tJie  insurance  wcu  effected  the  defendants 
were  not  told  whether  the  chartered  freight  was  a  lump 
freight  or  a  tonnage  freight. 

Held,  that  there  had  been  no  concealment  of  material 
facts  by  the  plaintiffs,  for  the  defendants  knew  that 
there  vms  a  charter-party  in  the  usual  form,  and  the 
plaintiffs  were  not  bound  to  give  information  as  to  the 
freight  unless  the  defendants  asked  for  it. 

Action  tried  without  pleadings  before  Mathew,  J.» 
without  a  jury. 

The  pbuntiffs  were  merchants  at  Bussorah,  and 
they  were  the  charterers  of  a  ship  called  The  Oovino, 
The  charter  was  for  a  lump  sum  of  £3,900,  and  the 
ship  was  to  go  to  ports  of  loading  in  the  Persian 
Gulf  and  there  take  on  board  a  general  cargo  and 
bring  that  cargo  to  London.  The  charterers 
anticipated  in  the  employment  of  the  vessel  a  proftt 

(a.)  Eeported  by  P.  O.  Bobinsow,  Esq.,  Barrister- 
at-Law. 
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upon  the  lump  som  which  they  had  agreed  to  pay 
the  shipowners,  and  that  profit  they  insured  with  the 
defendants,  who  were  underwriters,  in  the  sum  of 
£2,000.  In  the  slip  and  in  the  formal  policy  the 
mibject-matter  of  the  insurance  was  described  as 
*' £2,000  profit  in  charter  .  .  •  warranted  free 
from  all  average.*' 

The  total  of  the  bills  of  lading  freights  amounted 
to  £4,690,  as  against  £3,900  lump  freight  payable 
by  Uie  plaintiffs  under  the  charter,  showing,  in  the 
event  of  the  whole  bills  of  lading  freight  being 
esmed,  a  profit  to  the  charterer  of  £790.  When  the 
inrarance  was  effected  the  defendants  did  not  know 
whether  the  chartered  freight  was  a  lump  freight  or 
i  tonnage  freight. 

The. ship  took  her  car^o  on  board  and  sailed  for 
the  discharging  dock  in  me  Thames,  but  before  she 
reached  it,  she  come  into  collision  with  another 
▼easel  and  was  sunk  and  the  cargo  remained  under 
water  for  three  days.  A  large  part  of  the  cargo, 
about  700  tons,  consisted  of  dates.  When  the  Yessel 
had  been  raised  and  taken  into  dock  the  dates  were 
found  to  be  saturated  with  sewage,  and  were  in  a 
•tate  of  fermentation  and  putrefaction  and  were 
unmerchantable  as  dates,  and  were  condemned  by 
the  officer  of  health  as  being  unfit  for  human  food, 
bat  it  was  stated  by  the  officer  of  health  who  was 
called  as  a  witness,  that  a  large  quantity  of  the 
dates  still  retained  the  shape  and  outward  appearance 
of  dates. 

The  dates  were  sold  for  the  purpose  of  distillation 
with  spirit,  and  transhipped  and  exported. 

The  rest  of  the  cargo  was  landed  and  delivered,  and 
the  total  of  the  bills  of  lading  freights  realized  there- 
on, amounted  to  less  than  the  chartered  freight  of 
£3,900. 

The  plaintiffs  brought  this  action  as  for  a  total  loss 
of  pront  on  the  chiuter,  claiming  £2,000,  as  on  a 
▼alned  policy  or  in  the  alternative  £790,  being  the 
difference  between  freight  payable  under  the  charter- 
party  and  the  total  amount  of  the  bills  of  lading 
freights. 

Jo&eph  TTafton,  0.  a.,  for  the  plaintiffs. 

Carver  for  the  defendants. 

Cur,  adv.  vult. 

May  29. — Mathew,  J.,  after  stating  the  facts,  pro- 
ceeded : — The  Bmt  important  question  is  one  of  fact, 
whether  any  freight  was  payable  in  respect  of  the 
dates.  If  freight  was  payable  there  was  a  profit 
on  the  charter-party ;  if  it  was  not  payable  there  was 
none;  and  whether  freight  was  payable  or  not 
depends  on  the  condition  in  which  the  dates  were 
landed. 

I  am  satisfied,  from  the  evidence,  that  the  goods 
did  not  arrive  in  spede  within  the  true  meaning  of 
the  expression,  or  in  such  a  condition  as  to  entitle 
tiie  carriers  to  freight.  In  my  opinion  the  dates 
were  lost.  They  were  not  merchantable,  or  capable 
of  being  used  as  dates.  They  had  become  a 
maas  of  vegetable  matter  in  a  state  of  decomposi- 
tion. Their  nature  had  been  whoUy  changed.  The 
suggestion  of  the  defendants  that  total  destruction  of 
the  dates  was  necessary  to  disentitle  the  charterers  to 
fr^ht  may  derive  some  support  from  Cocking  v. 
Fra^er  (reported  in  Park  on  Insurance,  8th  ed.,  vol.  1, 
p.  247),  but  it  is  clearly  not  the  law.  The  destruction 
of  the  merdiantable  character  of  the  goods  to  the 
extent  disclosed  by  the  evidence  is  sufficient  to  take 
awaj  the  right  to  freight  in  accordance  with  the 
principle  of  the  decisions  in  Dakin  v.  Oxley,  12 
W.  B.  657,  16  C.  B.  N.  S.  646;  Boux  v.  Sal- 
vador, 3  Bing.  N.  C.  266  ;  and  Duihie  v.  Hilton, 
n  W.  B.  66,  L  E.  4  0.  P.  138.    I  am,  therefore,  of 


opinion  that  the  plaintiffs  were  not  entitled  to  receive 
freight  in  respect  of  these  dates. 

The  next  point  is  this ;  the  policy  of  insurance  is 
described  as  a  policy  for  "  £2,000  on  profit  on  char- 
ter "  and  it  contains  the  clause  **  warranted  free  from 
all  average."  It  was  contended  on  behalf  of  the 
defendants  that  the  policy  was  in  reality  a  policy  on 
freight,  and  that  the  subject-matter  of  the  insurance 
was  a  part  of  the  freight  payable  on  the  bills  o 
lading,  and,  therefore,  if,  say,  50  per  cent,  of  the 
goods  were  lost  and  50  per  cent,  arrived,  then  as  60 
per  cent  of  the  bills  of  lading  freight  would  be  earned, 
there  would  only  be  a  particular  average  loss  on  the 
policy,  and  the  warranty  *'  free  from  all  average  " 
would  protect  the  underwriters.  If  that  contention 
were  correct  the  policy  would  be  a  protection  only 
against  the  loss  of  the  whole  cargo  and  the  whole 
freight.  I  do  not  think  that  was  the  intention  of  the 
parties.  I  am  satisfied  that  what  was  intended  to  be 
the  subject-matter  of  the  insurance  was  the  char- 
terer's profit  on  the  adventure,  that  is  to  say,  the 
excess  of  the  total  bill  of  lading  freights  over  and 
above  the  lump  freight  of  £3,900,  and  the  intention 
was  that  in  the  event  of  a  total  loss  of  that  profit  the 
assured  would  be  entitled  to  recover. 

Then,  as  to  the  amount  which  the  plaintiffs  are 
entitled  to  recover.  It  was  contended  for  the  plain- 
tiffs that  this  was  a  valued  policy,  and  that  the 
interest  was  valued  at  £2,000.  I  am  of  opinion  that 
this  was  not  a  valued  policy,  and  that  the  plaintiffs 
are  only  entitled  to  recover  £790,  that  being  the 
actual  amount  of  the  profit  in  charter. 

Finally  it  was  argued  that  the  policy  was  rendered 
void  by  reason  of  the  concealment  of  a  material  fact 
— viz.,  that  the  charter  was  for  a  lump  sum  and  was 
not  at  a  tonnage  rate.  I  am  not  satisfied  that  there 
was  any  concealment  of  any  material  fact.  But  even 
if  there  had  been  no  disclosure,  the  point  would  be 
disposed  of  by  reference  to  the  principle  that  under- 
writers need  not  be  given  information  as  to  matters 
concerning  which  they  waive  all  enquiry.  In  this  case 
if  the  defendants  had  wanted  to  Imow  the  provisions 
of  the  charter-party,  ihej  should  have  asked.  In 
accordance  with  the  judgments  in  Haywood  v.  Rodger 8^ 
4  East.,  590,  and  Inman  Steamship  Co.  v.  Bischoff,  31 
W.  B.  141,  7  App.  Cas.  670,  I  hold  that  that 
contention  fails.    Judgment  for  plaintiffs  for  £790. 

The  defendants  appealed. 

Carver,  in  support  of  the  appeal,  contended  first, 
that  there  had  not  been  a  total  loss  under  the  policy, 
because  the  dates  though  damaged,  had  not  wholly 
lost  their  merchantable  quality,  and  they  still  retained 
the  shape  and  substance  of  dates :  Duthie  v. 
Hiltouy  Boux  V.  Salvador,  Dakin  v.  Oxley,  and 
Cocking  v.  Fraser  (reported  in  Park  on  Insurance,  8th 
ed.,  vol.  1,  p.  247).  Secondly,  even  if  freight  was  not 
payable  upon  the  dates,  they  were  protected  by  the 
warranty  against  average :  PhilUps  on  Insurance,  s. 
1,503:  Hodgson  v.  Glover,  6  East.  316.  Thirdly,  the 
plaintiffs  concealed  from  the  underwriters  a  material 
fact— viz.,  that  the  charter  was  not  at  a  tonnage  rate 
but  was  for  a  lump  sum :  The  Bedouin,  42  W.  R.  299. 
[1894]  P.  1 ;  Haywood  y.  Badgers  ;  Tate  v.  Hyslop,  15 
Q.  B.  D.  368,  34  W.  R.  Dig.  116;  Mercantile  Steam- 
ship Co.  V.  Tyser,  29  W.  R.  790,  7  Q.  B.  D.  73. 

Joseph  Walton,  Q.G.,  for  the  plamtiffis,  was  only 
heard  upon  the  last  point.  He  contended  that  there 
had  been  no  conce^ment  of  a  material  fact.  The 
charter-party  was  in  the  usual  and  customary  form, 
and  if  tne  underwriters  desired  to  know  how  the 
chartered  freight  was  payable  it  was  their  duty  to 
make  enquiry.  The  charterer  was  not  bound  to 
volunteer  information  on  such  a  point  as  that. 

He  referred  to  Inman  Steamship  Co*  v.  Bischoff. 
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Lord  EsHER,  M.B. — ^This  is  an  action  by  an  assured 
against  underwriters.  The  latter  have,  as  they  are 
entitled  to  do,  taken  every  possible  point  open  to 
them  in  order  to  avoid  paying  the  amount  of  the  policy, 
and  their  case  has  been  argued  with  great  ingenuity. 

The  first  point  is  that  there  has  not  been  a  total  loss 
of  the  dates.  It  is  said  that,  although  these  dates  were 
under  water  for  three  days,  and  were,  when  brought  up, 
in  a  state  of  pulp,  fermented,  and  full  of  sewage,  there 
has  not  been  a  change  in  their  nature,  and  they  are 
still  dates.  The  test  which  has  been  applied  in  such 
cases  for  many  years  is  whether  the  nature  of  the 
thing  for  the  purposes  of  mercantile  dealing  has  been 
altered.  Damage  does  not  necessarily  alter  the 
nature  of  goods.  They  may  still  remain  the  same 
thing,  although  damaged.  But  if  their  whole  nature 
is  altered,  and  they  become  a  different  article,  so  that 
no  one  would  deal  in  them  as  an  article  of  their 
original  nature,  and  if  in  that  state  the  goods  are 
unmerchantable  as  between  honest  men  of  business, 
then  there  is  a  total  loss.  Mathew,  J.,  has  found  as 
a  fact  in  this  case  that  the  nature  of  these  dates  was 
so  deteriorated  that  they  had  ceased  to  be  dates,  and 
were  unmerchantable.  That  being  so,  they  could 
not  be  delivered  as  dates  to  the  consignee,  and  no 
freight  became  due  in  respect  of  them  from  the  con- 
signee to  the  charterer.  Therefore,  there  was  a  total 
loss  of  the  bill  of  lading  freight  upon  the  dates. 

Now,  what  was  the  subject-matter  of  the  insurance 
in  this  case  ?  The  plaintiffs  had  chartered  a  ship  in 
such  way  that  they  were  to  have  the  whole  carrying 
capacity  of  the  ship,  and  for  that  they  agreed  to  pay 
to  the  owners  a  certain  lump  sum  by  way  of  char- 
tered freight.  The  plaintiffs  intended  to  collect 
cargo  and  to  give  bills  of  lading  in  respect  of  it,  and 
if  they  ffot  more  from  the  bills  of  lading  freight  than 
they  had  to  pay  for  the  chartered  freight,  the  plain- 
tiffs would  make  a  profit  from  their  use  of  the  ship. 
That  was  their  speculation.  If,  by  reason  of  the 
perils  of  the  sea,  the  plaintiffs  were  prevented  from 
earning  bills  of  lading  freights  to  a  greater  amount 
than  the  chartered  freight,  then  they  would  lose  their 
profit.  The  chartered  freight  was  not  a  tonnage 
freight  but  a  lump  freight,  and  the  subject-matter 
of  this  insurance  was  i£e  difference  between  tbat 
lump  freight  and  the  amount  to  be  earned  ^om  the 
bills  of  lading  freights ;  in  other  words,  the  profit 
which  the  pleontiffs  anticipated  from  the  use  of  the 
ship.  The  bills  of  lading  freights  upon  the  dates 
were  lost,  and  so  no  profit  was  made,  and  the 
plaintiffs  have,  therefore,  lost  that  which  was  the 
subject-matter  of  the  insurance.  Mr.  Carver 
argued  the  case  as  if  the  subject-matter  of  the 
insurance  had  been  the  freight  itself  or  the  goods, 
and  he  contended  that  as  there  had  not  been  a 
total  loss  of  the  freight  or  goods,  the  defendants 
were  protected  by  the  warranty  against  average. 
That  was  not  the  case  with  which  he  had  to  deal,  and 
his  argument  did  not  apply  to  this  case,  which  was 
an  insurance  of  profit  or  the  difference  between  two 
freights. 

The  third  point  was,  that  the  plaintiffis  when 
effecting  the  insurance  concealed  a  material  fact  from 
the  defendants.  The  rule  applicable  to  conceaJment 
is  well  known,  and  is  one  about  which  I  have  no 
doubt  whatever.  The  assured  is  bound  to  disclose  to 
the  insurer  every  material  fact  which  is  within  his 
knowledge  and  not  within  the  knowledge  of  the 
insurer.  If  he  fails  to  do  so,  although  there  may  be 
no  fraud  on  his  part,  he  is  guilty  of  what  in  insur- 
ance law  .is  called  concealment.  But  it  is  not 
necessary  for  him  to  disclose  minutely  every  material 
fact.  It  is  enough  if  he  discloses  sufficient  to  call  the 
attention  of  the  underwriter  to  the  matter,  so  that  he 
oan  ask  for  more  information  if  he  requires  it.    In  this 


case  the  plaintiffs  disclosed  the  fact  that  they  had 
entered  into  a  charter-party,  and  that  iliesubjeot-matter 
of  the  insurance  was  the  difference  between  the  two 
freights.  But  the  plaintiffs  did  not  say  whether  the 
chartered  freight  was  a  lump  freight  or  a  tonnage 
freight.  As  a  matter  of  fact  it  was  almost  certain 
that  the  chartered  freight  must  have  been  a  lump 
fieight,  but  the  underwriters  could  have  had  im- 
mediate knowledge  on  the  point  by  asking  for  further 
information.  Therefore  the  plaintiffs  made  a  suffi- 
cient disclosure  of  material  nicts  to  satisfy  the  rule, 
and  I  have  not  the  slightest  doubt  that  l^thew,  J., 
was  justified  in  holding  that  there  had  been  a  dis- 
closure sufficient  to  enable  the  underwriters  to  ask  for 
more  information  if  they  wanted  it.  The  case  does 
not,  to  my  mind,  raise  any  new  points  of  law ;  it  has 
to  be  deteroiined  on  the  well-known  rules  applicable 
to  marine  insurance.    The  appeal  must  be  dismissed. 

L0PB8,  L.J. — I  am  of  the  same  opinion.  With 
regard  to  the  first  point  it  is  clear  that  after  a 
submersion  for  three  days  the  dates  had  completely 
lost  their  merchantable  character.  Then  it  was  said 
that  although  there  might  have  been  a  total  loss  of 
the  freight  on  the  dates,  there  was  nevertheless  a 
profit  in  the  other  parts  of  the  cargo.  In  this 
connection  it  is  important  to  consider  what  was  the 
subject-matter  of  the  insurance  and  I  agree  with 
Mathew,  J.,  that  it  was  the  anticipated  profit— t.e., 
the  difference  between  the  chartered  freight  and  the 
bills  of  lading  freights.  If  that  is  so,  can  it  be  said 
that,  the  profit  having  been  entirely  lost,  the  assured 
is  not  entitled  to  recover.  I  think  not ;  I  think  that 
the  decision  of  Mathew,  J.,  on  this  point  was  right. 
Thirdly,  it  is  said  that  the  plaintiffs  have  concealed 
material  facts  because  they  did  not  tell  the  under- 
writers that  the  freight  was  a  chartered  freight  and 
not  a  tonnage  freight.  I  think  the  plaintiffis  disclosed 
all  that  was  necessary.  No  doubt  their  duty  was  to 
disclose  every  material  fact  within  their  knowledge, 
but  it  is  not  immaterial  to  recollect  that  it  was  highly 
probable  that  the  chartered  freight  would  be  a  lump 
sum.  It  cannot  be  denied  that  that  is  usually  so  in 
cases  of  this  kind.  The  underwriters  were  distinctly 
informed  as  to  the  subject-matter  of  the  insurance, 
and  if  that  intimation  was  not  sufficient  they  could 
have  made  any  inquiries  they  deemed  necessary. 

K/LY,  L.J.,  after  stating  the  facts,  proceeded:  It 
has  been  contended  that  there  not  a  total  loss  of  tiie 
dates;  because,  although  the  dates  were  saturated 
with  sewage  and  were  in  a  state  of  fermentation,  and 
were  unmerchantable  as  dates,  yet  the  whole  sub- 
stance, the  skin,  stones,  and  whatever  goes  to  make 
up  a  date,  still  remained.  I  agree  that  there  was  the 
substance  of  the  dates  still  in  existence,  but  I  do  not 
think  that  in  order  to  render  an  article  unmerchant- 
able the  law  requires  so  great  a  change  as  has  beea 
suggested.  I  tlunk  Mathew,  J.,  oorrectly  stated  the 
law  on  that  point  when  he  says  tiliat  **  the  distmotion 
of  the  merchantable  character  of  the  goods  to  tbe 
extent  disclosed  by  the  evidence  is  sufficient  to  take 
away  the  right  to  freight."  The  result  was  that  the 
assured  miSe  no  profit  out  of  the  bQls  of  lading 
freij^hts. 

The  argument  on  the  second  point  turned  on  the 
clause  in  the  policy  ''warranted  free  from  all 
average,'*  and  it  was  said  that  admitting  there  was 
no  profit  on  the  dates,  still  there  was  a  profit  on  tlie 
remainder  of  the  cargo.  But  that  argument  omits  to 
notice  the  subject-matter  of  the  insurance,  which  was 
the  difference  between  the  lump  freight  and  the  total 
bills  of  lading  freights,  and  that  has  been  totally  lost* 
On  this  point  I  also  agree  with  Mathew,  J.,  when  he 
says  that  the  intention  was  that  in  the  event  oi  a 
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total  loss  of  the  profit,  the  assnred  should  be  entitled 
to  reeoYer. 

I  haye  bad  more  difficulty  in  coming  to  a  con- 
dneioii  on  the  third  point,  wMoh  is,  that  there  was  a 
material  concealment  by  the  plaintiffs  because  tiiiey 
did  not  tell  the  underwriters  that  the  churter-party 
was  not  at  a  tonnage  rate  but  for  a  lump  sum.  It 
it  beyond  all  question  that  that  was  a  material  fact, 
because  if  it  was  a  tonnage  rate  the  underwriters 
would  not  be  liable  in  so  large  a  sum.  But  the 
question  is,  was  the  fact  concealed?  I  agree  that 
concealment  is  something  more  than  non-disclosure. 
It  is  the  keeping  somethmg  back  which  it  is  the  duty 
of  the  assured  to  bring  specifically  to  the  notice  of 
underwriters.  Now  was  that  the  case  with  this 
charter-party  ?  If  a  charter-party  contains  unusual 
daiises  it  would  not  be  enougn  simply  to  state  tiiat 
there  was  a  charter-party.  The  assured  is  bound  to 
so  further  and  to  state  that  it  was  unusual.  If  he 
does  not,  the  concealment  of  that  fact  will  vitiate 
the  policy.  The  charter-party  in  tiiis  case  was  of 
the  oommon  kind,  there  was  nothing  unusual  in  it, 
md  the  underwriters  were  told  that  the  policy  was  in 
respect  of  profit  on  chartered  freight.  Adopting  the 
principle  laid  down  by  Lords  Blackburn  and  Watson 
m  Inman  Steamship  Co.  y.  Bischoff  and  by  Barnes,  J., 
in  The  Bedouin,  I  come  to  the  conclusion  that  the 
assured  were  not  bound  under  the  circumstances  to 
tell  the  underwriters  that  the  chartered  freight  was  a 
huDp  sum.  It  was  for  the  underwriters  to  ask  for 
further  information  if  they  required  it.  I  therefore 
think  that  in  this  case  the  underwriters  have  not 
brought  the  case  within  the  particidajr  doctrine; 
although  the  fact  said  to  have  been  concealed  was 
material,  I  think  there  was  sufficient  disclosure  on 
tiie  part  of  the  assured  by  the  reference  to  the 
charter-party,   there  being  nothing  unusual  in  its 


Appeal  dismiseed, 

Holidtors  for  the  plaintiff,  Ince,  Colt,  <fe  Ince. 

Solicitors    for  the  defendants,    WaltoTis,  Johnson, 
BtM,  A  WhaUon. 


Aug.  6,  7,  1895. 


From  Chan.  Diy.     ") 

(lindley.  Lopes,  and  } 

KigV,  L.JJ.)        ) 

Medlaitd  Railway  Co.  v.  Gbibble.  (a.) 

Railway  company — Severed  land^-Communicaiion  by 
levfl  crossing — Severance  of  ownership — Easemeni--- 
Ahandonmeni — Railways  Clauses  Consolidation  Act, 
1845  (8  <fc  9  Vict,  c.  20),  s.  68. 

A  railway  company  in  1855  constructed  t?^eir  line 
through  the  lands  of  R.,  and  made  a  level  crossing 
between  the  severed  parts.  In  1885  R.  sold  the  land  on 
the  one  side  to  P.,  and  reserved  no  right  to  cross  the  line 
kivudfy  and  gave  P,  no  right  to  cross.  In  1888  R,  sold 
ike  load  on  the  other  side  of  the  line  to  T,,  the  predecessor 
in  title  of  O,  The  railway  company  removed  the  gates 
aitd  ereded  fences  on  their  ovon  land  where  the  gates  had 
been,  0,  daimed  the  right  to  use  the  level  crossing,  and 
removed  the  fences, 

Reld,  that  the  conveyance  of  1885  v^as  a  final  abandon-' 
merU  by  R,  of  his  right  to  use  the  level  crossing.  The 
obligation  on  the  railway  company,  by  virtue  of  section 
68  of  the  Railways  Clauses  Act,  1845,  to  maintain  the 
(Mceommodation  work  at  all  times,  ceased  when  the  owner- 
ship of  the  adjoining  lands  was  severed,  and  was  a  duty 

{o,)  Beported  by  W.  Shallcboss  Qoddabd,  Esq., 
Barrister-at-Law. 


which  the  company  owed  to  the  private  individual  as 
owner,  and  not  a  public  duty. 

Appeal  from  a  decision  of  Wright,  J.,  sitting 
as  an  additional  judge  of  the  Chancery  Division. 

The  railway  company  in  1855  constructed  their  line 
through  lands  belonging  to  one  Bainsford,  and 
became  bound  under  the  Bailways  Clauses  Consolida- 
tion Act,  1845,  to  maintain  communication  between 
the  severed  ps^. 

A  level  crossing  was  agreed  '*  to  be  made  and  for 
ever  maintained  by  and  at  the  expense  of  the  com 
pany,  their  successors  and  assigns." 

The  accommodation  work,  in  the  nature  of  a  level 
crossing,  consisted  of  a  gap  in  the  hedge  on  either 
side  of  the  line,   with  a  protecting  gate  to  each 

Section  68  of  the  Bailways  Clauses  Consolidation 
Act,  1845,  enacts  that  *'  the  company  shall  make  and 
at  all  times  thereafter  maintain  the  following  works 
for  the  accommodation  of  the  owners  and  occupiers  of 
lands  adjoining  the  railway — that  is  to  say,  such 
convenient  gates  and  passages  over  the  railway  as 
shall  be  necessary  for  the  purpose  of  making  good 
any  interruption  caused  by  the  railway  to  the  use  of 
the  lands  through  which  the  railway  shall  be  made ; 
and  such  works  shall  be  made  forthwith  after  the 
railway  passing  over  such  lands  shall  have  been  laid 
out  or  during  the  formation  thereof." 

In  1885  Bainsford  put  up  for  sale  by  auction  in 
lots  all  his  lands,  and  those  on  the  west  side  of  the 
railway  were  sold  to  one  Plowman.  No  reference 
was  made  to  the  level  crossing  either  in  the 
contract  for  sale  or  in  the  conveyance. 

In  1888  the  lands  on  the  east  side  of  the  railway 
were  sold  to  one  Thompson,  through  whom  the 
defendant  Gribble  claimed. 

In  1893  Plowman  released  to  the  railway  company 
all  his  right  to  the  use  or  maintenance  of  the  level 
crossing  in  consideration  of  the  company  allowing 
him  to  make  a  siding,  whereupon  the  railway 
company  proceeded  to  remove  the  gates  and  erect 
fences  on  their  own  land  where  the  gates  had  been. 
The  defendant  claimed  a  right  to  the  level  crossing, 
and  removed  the  fences. 

The  railway  company  then  brought  their  action  to 
restrain  the  defendant  from  removing  the  fences  and 
from  trespassing  on  their  line. 

At  the  trial  Wright,  J.,  granted  the  injunction 
asked  for,  and  gave  nominal  damages. 

The  defendant  appealed. 

Hopkinson,  Q,C,,  and  C,  G,  0,  Bridgman,  for  the 
appellant. — There  has  been  no  abandonment  of  the 
n^t  of  way.  Abandonment  is  purely  a  question  of 
intention.  The  right  is  one  for  all  purposes,  subject 
to  not  interfering  with  the  railway  company  and  the 
accommodation  works. 

Birrell,  Q,0,,  and  Sargant,  for  the  railway  com- 
pany. 

LiNDLBT,  L.J. — This  case  has  raised  a  point  which 
is  new — ^it  has  never  arisen  before  that  I  know  of; 
but  I  think  it  is  not  difficult,  although  it  is  new. 

It  is  an  appeal  by  the  defendant  from  an  order 
made  by  Wright,  J.,  declaring  that  the  defendant 
is  not  entitied  now  to  any  right  of  way  over  the 
level  crossing  in  question — that  is,  over  the  railway — 
and  has  not  any  right  to  cause  any  obstruction ;  and 
granting  an  injunction  to  restrain  the  defendant  from 
using  that  crossing.  [His  lordship  considered  the 
facts,  read  section  68  of  the  Bailways  Clauses  Con- 
solidation Act,  1845,  and  continued : — ]  It  is  obvious 
that  that  is  to  be  done  for  the  accommodation  of  the 
person  through  whose  lands  the  railway  passes.  Let 
us  now  consider  the  stress  of  the  words  *'  shall  at  all 
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times  maintain."  That  does  not  mean  that  they 
must  maintain  it  at  all  times  if  he  does  not  want  it. 
Having  asked  for  this  accommodation  and  got  it,  he 
could,  if  he  chose,  release  it,  and  if  he  chose  to 
release  it,  there  would  be  an  end  of  the  statutory 
obligation  about  its  being  at  all  times  thereafter 
maintained.  It  is  not  a  public  duty ;  it  is  a  duty  to 
him  privately,  and,  of  course,  to  those  ftlMming  under 
him. 

Now  the  conye3rance  in  1885  of  the  land  on  one 
side  of  the  railway  to  Plowman  by  Bainsford 
appears  to  me  to  be  a  clear  and  distinct  abandon- 
ment of  Bainsford's  right  of  way  over  that  railway. 
It  was  of  no  use  to  him  any  longer,  and,  having 
severed  the  land  without  any  reservation  of  the  right, 
there  was  an  end  of  the  right  of  way  over  the  rail- 
way. It  was  an  abandonment  of  his  easement.  It 
was  perfectiy  competent  to  him  to  do  so  in  point  of 
law.  It  was  not  an  abandonment  for  a  mouth  or  a 
year,  but  a  distinct  final  abandonment  without  any 
intention  to  reserve  this  right  of  way.  To  my  mind, 
upon  the  conveyance  to  Mr.  Plowman  made  at  that 
time  and  under  those  circumstances  without  any 
express  reservation,  there  was  an  end  of  the  statutory 
right.  ^ 

Now  Wright,  J.,  has  put  into  tliis  order  words 
which  in  my  opinion  ought  to  be  struck  out,  and  it 
is*our  duty  under  sections  4  and  6  of  the  Act  to  make 
such  order  as  we  think  the  judge  in  the  court  below 
ought  to  have  made.  It  appears  to  me  he  has,  by 
overcaution,  put  into  this  judgment  words  which  may 
perhaps  give  rise  to  some  expectation  or  some  hope 
on  the  part  of  the  defendant,  that  he  has  still  got,  or 
may  get,  some  right  of  way.  I  think  in  mercy  to 
the  defendant,  and  in  justice  to  both  parties,  the 
order  appealed  from  ought  to  be  varied  oy  striking 
out  the  word  **  now  "  in  the  declaration,  and  the  whole 
of  the  clause  stating  that  the  injunction  oughfc  to  be 
without  prejudice.  With  that  variation  in  the  order, 
therefore,  the  appeal  will  be  dbmissed,  and  dismissed 
with  costs. 

Lopes,  L.J. — I  entirely  agree.  For  what  reason 
Mr.  Gribble  wants  to  preserve  this  passage  or 
right  of  way  I  cannot  understand.  If  he  wants 
to  have  the  privilege  of  walking  backwards  and 
forwards  across  the  line  he  will  do  it  at  imminent 
risk  from  the  trains  passing  by,  and  if  he  wants  it  for 
the  purpose  of  going  across  to  look  over  and  see  how 
the  crops  on  the  other  side  are  growing,  I  can  only 
say  that  that  was  not  the  object  originally  contem- 
plated. 

Now  what  is  this  passage-way  P  It  is  an  accommo- 
dation work.  It  has  its  origin  in  that,  and  all  the 
incidents  of  an  accommodation  work  belong  to  it.  It 
had  its  existence  under  the  68th  section  of  the 
Railways  Clauses  Consolidation  Act  of  1845.  What 
is  an  accommodation  work  of  this  kind  ?  An 
accommodation  work  like  this  passage-way  is  a  work 
necessary  for  the  purpose  of  making  good  any 
interruption  of  lands  by  the  railway,  the  lands  on 
either  side  being  in  the  occupation  of  the  same 
owner.  That  accommodation  work  is  made  by  the 
railway  company  for  a  specdal  purpose,  that  special 
purpose  being  to  maintain  a  communication  between 
the  lands  of  tne  same  owner  or  occupier  which  have 
been  intersected  by  the  railway,  and,  in  my  judg- 
ment, directly  that  special  purpose  is  at  an  end, 
and  when,  as  Mr.  Bridgman  has  admitted,  it  is 
practically  impossible  now  to  use  it  for  that  purpose, 
the  accommodation  being  no  longer  required,  the 
obligation  to  afford  it  also  ceases. 

I  think  the  order  ought  to  be  varied  as  the 
Xiord  Justice  has  suggested,  and  that  this  appeal 
fails. 


BiOBY,  L.J. — I  am  of  the  same  opinion.  I  do  not 
mean  to  say  that  there  could  not  be  such  a  right  as 
Mr.  Bridgman  has  been  insisting  upon—a  right  to 
go  over  another  man's  piece  of  land  which  still 
exists,  although  it  might  be  of  no  possible  use  to  the 
grantee.  Suppose,  for  instance,  I  want  to  get  a 
right  of  way  over  two  estates  to  a  point  on  the  land 
to  which  it  is  convenient  for  me  to  go.  I  can  bargain 
with  the  man  on  one  side  for  the  right  to  go  over  his 
land,  and  he  can  grant  it  to  me  if  he  chooses  free,  but 
that  is  quite  irrespective  of  the  question  of  right  to 
go  over  the  other  estate.  If  you  get  a  right  of  way 
over  the  one  estate,  and  merely  that,  and  you  cannot 
go  any  further  without  bargaining  with  the  other 
owner,  it  is  of  no  importance  to  you  that  you  have 
that  right  now. 

The  question  is  whether  there  was  a  right  here,  and 
I  am  clear  there  was  no  longer  a  right  to  use  this 
level  crossing  as  an  independent  right.  It  was  to  be 
used  as  a  crossing  or  as  a  passage  simply,  and  it  is 
clear  that,  if  at  any  time  before  the  severance  they 
had  used  the  passage-way,  not  for  the  purpose  of 
crossing,  but  for  the  purpose,  we  will  say,  of  carting 
goods  were  without  tiie  consent  of  the  railway  com- 
pany, not  crossing  merely,  and  passing  over  the 
railway,  that  would  have  been  a  trespass.  It  is  only 
when  you  go  over  for  the  purpose  of  crossing,  in 
other  words,  for  the  purpose  of  passing  over  the 
railway  to  the  land  on  tne  other  side,  that  you  haye  a 
right  to  go  there  at  all ;  consequentiy  were  is  no 
easement  to  grant,  and  no  right  under  the  Act  to  an 
accommodation  work,  except  for  the  purpose  of 
pJELssing  from  one  side  of  the  line  to  the  land  on  the 
other.  When  that  is  made,  in  point  of  law,  an  im- 
possibility, all  practical  right  to  use  the  crossing  or 
the  passage  at  all,  is  gone. 

Now  in  1885  there  was  the  conveyance  to  Mr. 
Plowman.  Whether,  because  of  its  absolute  useless- 
ness — ^aiid,  looking  at  the  map,  I  should  be  disposed 
to  think  it  was  so,  because  the  land  on  the  other  side 
has  a  perfectiy  good  acbess  to  a  good  road — or 
from  forgetfulness,  I  do  not  care  which,  at  any  rate 
there  was  then  a  deliberate  act  done,  by  which  the 
whole  of  the  land  on  the  opposite  side  of  the  railway 
was  sold  without  the  reservation  of  any  right  over  it, 
or  the  grant  of  any  corresponding  right  to  Mr.  Plow- 
man of  passing  over  the  railway  to  come  on  to  this 
land.  Now  I  consider  that  an  absolute  abandon- 
ment. 

The  law  does  not  look  to  possibilities  which  have 
not  been  bargained  for.  No  doubt  the  next  day  the 
man  might  have  bought  that  land  back  again,  or 
might  do  so  at  any  future  time — he  has  not  done  so 
in  fact ;  but  that  would  not  have  given  him  a  new 
right  of  way.  He  had  abandoned  in  1885  what  he 
got  under  the  Act,  under  the  award  or  under  the 
conveyance,  whatever  it  was,  from  the  raUway  com- 
pany, and  he  had  no  right  from  that  moment  to  let 
a  cart  or  horse  go  on  the  level  crossing  at  all. 

I  think  it  would  be  impossible  to  raise  from  the 
release  of  1893  any  contention  whatever  with  regard 
to  that  abandonment.  Mr.  Bridgman  argued  that  this 
must  obviously  involve  intention.  That  may  be  true 
or  not ;  there  may  be  an  intention  in  a  man's  mind 
to  do  something  which  is  inconsistent  with  his  act, 
but  if  he  does  anything  of  that  kind,  his  act  and  not 
his  intention  must  govern  the  matter. 

I  quite  agree  with  the  variation  in  the  order  as 
suggested  by  lindley,  L.J.,  and  the  result  wUl  be 
that  with  that  variation,  the  appeal  is  dismissed. 

Order  variedy  and  appeal  dismissed. 

Solicitors  for  the  appellant,  Oosling,  Ingkhy,  Boyds, 
<fc  Rawstome, 

Solicitors  for  th6  respondents,  BeaU  d:  Co. 
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Fa&nbah  V,  Milwabd.  (a.) 
btnatic — Actum  by  committee — Subsequent  bankruptcy 
of  lunatic^  Trustee  in  bankruptcy  added  as  defendant 
^Application  by  trustee  to  stay  preceedings  granted — 
Bankruptcy  Act,  1883  (46  <fe  47  Vict.  c.  62),  s.  132— 
Lunacy  Act,  1890  (53  Vict.  c.  5),  m.  117,  120-- 
IL  8.  a,  1883,  ord.  16,  r.  17. 

^.,  (Ae  oommtt^  of  B,,  a  lunatic,  commenced  an 
adion  against  C.  B.  was  subsequenUy  adjudicated  a 
bankrupt,  whereupon,  at  the  instance  of  C,  the  writ  was 
amended  by  adding  B.'s  trustee  in  banhruptcy  as  a  de- 
fmdant  to  the  action.  On  an  application  by  the  trustee 
iJkat  the  action  might  be  stayed  as  against  him  on  the 
ground  that  it  was  vexatious, 

Held,  that  the  right  of  action  vested  in  the  trustee  on 
ike  bankruptcy  of  the  lunatic  ;  thai  the  trustee  could  not 
he  added  as  a  d^endant  to  the  action  against  his  will ; 
and  that  he  was  entitled  to  have  the  action  stayed  as 
against  him. 

This  was  a  Bummons  taken  out  by  the  defendant 
Norns,  the  trustee  in  bankruptcy  of  the  plaintiff 
WiUiam  Famham,  asking  for  a  stay  of  pro^edings 
18  against  him  on  the  ground  that  they  were 
Texatious. 

The  pkintiff  W.  Famham  was  found  a  lunatio  in 
1893,  and  his  wife  Catherine  Famham  was  appointed 
ooDunittee  of  his  property. 

On  the  7th  of  September,  1893,  she  oommenced 
ibis  action,  in  her  own  name  and  that  of  her  hus- 
band, ag^dnst  the  defendants  Mil  ward  &  Co.,  the 
confidential  solicitors  and  agents  of  W.  Famham, 
for  an  account  of  all  moneys  passing  through  the 
hands  of  Milward  &  Co.  for  or  on  his  account.  The 
writ  also  asked  for  a  receiver,  damages,  and  costs. 
In  doe  course  the  account  was  ordered  to  be  taken, 
the  order  being  made  upon  motion  in  November, 
1893. 

On  the  19th  of  May,  1894,  W.  Famham  was  ad- 
judicated a  bankrapt,  and  on  the  26th  of  May 
following  the  defendant  Norris  was  appointed  his 
trustee  in  the  bankruptcy.  Nothing  further  was 
done  in  the  action  until  the  23rd  of  April,  1895, 
when  an  order  was  made  in  chambers  on  a  summons 
taken  out  by  Milward  &  Co.,  whereby  leave  was 
given  to  amend  the  writ  by  adding  Norris  as  a 
defendant  in  the  action,  and  it  was  oraered  that  the 
taking  of  accounts  should  be  proceeded  with. 

The  writ  was  not  finally  amended  until  the  2nd  of 
Hay ;  and  on  the  15th  of  June,  1895,  Norris  took 
out  this  summons.  In  the  meantime,  however,  Norris 
had  attended  proceedings  in  chambers  in  connection 
with  the  taking  of  the  account. 

£•  J.  Parker,  for  the  summons. — ^Your  lordship 
made  the  order  in  chambers  on  the  authority  of  in 
re  Whatman,  W.  N.,  1889,  p.  213.  In  that  case  the 
official  receiver  allowed  his  name  to  be  used.  A 
bankrupt  cannot  proceed  with  an  action  when 
the  cause  of  action  has  passed  to  his  trustee : 
Jackson  v.  North-Eastern  Railway  Co.,  25  W.  B.  518, 
5  Oh.  D.  844;  Warder  v.  Saunders,  10  Q.  B.  D.  114, 
31  W.  B.  Dig.  154 ;  Selig  v.  Lion,  39  W.  B.  254, 
ri891]  1  a  B.  513 ;  Kellaway  v.  Bury,  66  L.  T. 
K.  8.  699,  40  W.  B.  Dig.  190;  Bochfort  v.  Battersby, 
2H.L.Cas.388.  ^^ 

(<!•)  Beported  by  Abtbitb  Mobtok,  Esq.,  Barrio tei- 
at-Law. 


Willis  Bund,  for  the  defendants. — ^The  trustee  was 
properly  made  a  party  to  this  action. 

Hastings,  Q*G.,  and  Church,  for  the  plaintiffs. — 
The  trustee  has  already  done  so  much  in  the  action 
that  he  cannot  now  object,  even  if  he  is  right  on  the 
cases,  which,  however,  do  not  apply  to  the  case  of  a 
lunatic  plaintiff.  The  jurisdiction  in  lunacy  is  para- 
mount to  that  in  bankruptcy :  In  re  Famham,  [1895] 
2  Oh.  799.  [Stiblino,  J  .—That  case  is  different  to 
the  present  one,  for  there  the  court  refused  to  give 
up  property  in  the  custody  of  the  court,  on  the 
ground  that  it  might  be  required  for  the  maintenance 
of  the  lunatio,  whilst  here,  if  the  bankruptcy  is 
valid,  the  trustee  has  a  right  to  bring  this  action.] 
Possibly  leave  ought  to  be  first  obtained  from  the 
lunacy  jurisdiction.  The  question  is  whether  the 
inferior  jurisdiction  in  bankruptcy  can  stay  the  pro- 
ceedings already  commenced  in  a  paramount  juris- 
diction. 

R,  J,  Parker,  in  reply. — ^There  has  been  no  delay 
sufficient  to  preclude  i^ef .  The  case  of  In  re  Fam- 
ham does  not  apply  here,  as  the  property  was  in 
court,  and  the  trustee  coming  to  the  judge  in  lunacy 
could  only  get  it  on  terms.  Here  the  trustee  is  not 
proceeding  in  lunacy  or  interfering  with  the  juris- 
diction thereof.  He  only  asks  your  lordship  for  a 
stay  of  proceedings,  and  tiiat  a  plaintiff  who  is  bank- 
rupt be  not  allowed  to  carry  on  an  action  and  make 
his  trustee  in  bankraptcy  a  party  thereto. 

Cur.  adv,  vuU. 

August  10. — SriBLiNa,  J.  [after  stating  the  facts, 
continued  : — ]  On  the  taking  of  accounts  in  cham- 
bers, Messrs.  Millward  &  Co.  raised  the  objection 
that  they  were  liable  to  be  sued  both  in  this  action 
and  in  the  bankruptcy,  and  that,  therefore,  the  trus- 
tee in  bankruptcy  should  be  made  a  party  to  the 
action.  The  trustee  declined  to  prosecute  the  action 
and  the  matter  came  before  me  m  chambers,  when, 
acting  on  the  authority  of  In  re  Whatman,  I  thought 
myseU  justified  in  allowing  the  amendment  of  the 
writ  by  makinff  Mr.  Norris  a  defendant. 

I  am  perfectly  satisfied  I  was  wrong  in  giving  that 
leave.  In  truth  I  misread  the  account  of  the  case 
given  in  the  Weekly  Notes,  I  think  I  ought  to  have 
inferred  from  that  report,  which,  however,  is  not 
verv  dear,  that  the  order  made  in  [that  case  did  not 
authorize  proceedings  such  as  I  was  asked  to  permit 
in  the  present  case.  Having  since  seen  the  registrar's 
book  I  am  satisfied  that,  in  fact,  no  such  order  was 
made.  But  for  the  authority  of  that  case,  which  I 
thought  I  was  bound  to  follow,  I  should  not  have 
allowed  the  amendment.  The  trustee  being  duly 
added  as  a  defendant,  there  followed  some  correspon- 
dence between  the  solicitors  of  the  plaintiffs  and  the 
solicitors  of  Mr.  Norris,  and  I  think  it  is  clear  from  that 
correspondence  that  Mr.  Norris'  solicitors  were  seek- 
ing to  discover  on  what  grounds  he  had  been  added 
as  a  defendant.  They  pointed  out  that  he  ought  to 
be  sued  as  trustee  in  bemkruptcy ,  and  that  the  writ 
Ought  to  be  amended  by  showing  what  relief  was 
asked  for  as  against  him.  The  writ  was  finally 
amended  on  the  2nd  of  May,  and  then  the  corres- 
pondence closes.  It  appears  that  subsequently  the 
trustee  was  present  at  some  proceedings  in  chambers, 
but  ultimately  on  the  10th  of  June  he  took  out  the 
present  summons,  and  the  question  is  whether  he  is 
entitled  to  the  order  for  which  he  asks. 

It  was  admitted  by  counsel  for  the  plaintiffs  that  in 
the  case  of  a  sane  bankrupt  plaintiff  the  plaintiff 
would  not  be  entitled  to  have  his  trustee  in  bank- 
ruptcy made  (against  the  will  of  the  trustee)  a  party 
to  the  action.  That  is  undoubtedly  so,  but  two  obieo- 
tions  were  raised*    First,  it  is  said  that  the  law  laid 
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down  in  Jackson  v,  Norih^EaUem  Bailway  Co,  as 
applicable  to  the  oase  of  a  sane  bankrupt,  does  not 
apply  in- the  case  of  a  lunatic;  and,  secondly,  it  is 
said  that  by  reason  of  delay  the  trustee  is  precluded 
from  relief. 

First  of  all,  I  must  consider  the  position  of  a 
lunatic  when  he  sues  in  this  court.  By  ord.  16,  r. 
17,  it  18  prescribed  that  '*  where  lunatics  ai^d  persons 
of  unsound  mind  not  so  found  by  inquisition  might 
respectively,  before  the  passing  of  the  principal  Act, 
have  sued  as  plaintiffs,  or  would  have  been  liable  to  be 
sued  as  defendants,  in  any  action  or  suit,  they  may 
respectively  sue  as  plaintiffs  in  any  action  by  their 
committee  or  next  friend  according  to  the  practice  of 
the  Chancery  Division,  and  may  in  like  manner  defend 
any  action  by  their  committees  or  guardians  ap- 
pointed for  that  purpose."  Therefore  the  practice 
now  followed  in  the  case  of  a  lunatic  plaintiff  is  the 
same  as  used  to  be  followed  in  the  Court  of  Chancery. 
The  basis  of  that  procedure,  so  far  as  it  permitted  a 
lunatic  to  sue  by  a  next  friend,  is  dearly  stated  by 
James,  L.J.,  in  the  well-known  case  of  Beally.  Smithy 
9  Ch.  D.  85.  [His  lordship  read  from  the  judgment 
at  p.  91,  "  The  law  of  the  Court  of  Chancery  .  .  . 
any  person  as  his  next  friend,"  and  at  p.  92,  "  It  is 
to  be  borne  in  mind  .  .  .  person  himself,  if  of 
unsound  mind,"  and  continued : — ]  That  is  a  clear 
statement  of  the  jurisdiction  exercised  by  the  court  in 
a  case  where  a  lunatic  is  plaintiff,  and,  though  in  that 
case  the  lunatic*  was  sumff  by  a  next  fnend,  the 
remarks  are  equally  applicable  to  a  case  where  he  is 
suing  by  a  committee.    There  is  a  difference  in  the 

Eractice  in  these  two  cases,  however,  for  it  has  long 
een  held  that  in  the  oase  of  a  lunatic  suing  by  his 
committee  the  proper  course  is  to  add  the  committee 
as  a  co-plaintiff.  That  was  laid  down  in  Fuller  v. 
Lance^  1  Ch.  Cas.  18,  in  the  reign  of  Charles  II.  The 
reason  for  that  is,  I  think,  that  a  committee,  being 
entrusted  by  law,  under  the  authority  of  the  Crown, 
with  the  care,  management,  and  disposition  of  the 
lunatic's  effects,  is  in  a  position  to  receive  and  give 
a  good  discharge  for  fdl  property  which  may  be 
recovered  in  an  action  brought  in  the  name  of  the 
lunatic,  whereas  a  next  friend,  who  simply  intervenes 
and  invokes  the  jurisdiction  of  the  oourt,  would  not 
be  able  to  do  so.  Otherwise,  however,  I  think  the 
principles  which  govern  the  procedure  in  actions  by 
lunatics  are  the  same  in  both  cases.  It  follows  from 
that  that  the  lunatic  having  been  adjudicated  a  bank- 
rupt, and  that  adjudication  being  binding  upon  me, 
the  right  of  action  which  at  the  beginning  of  these 
proceediugs  existed  in  the  plaintiff  is  now  vested  in 
Lis  trustee  in  bankruptcy,  and  though  the  committee 
may  sue  in  the  name  of  the  lunatic,  and  in  his  own 
name  enforce  rights  of  action  which  are  vested  in  the 
lunatic,  I  cannot  find  any  authority,  and  it  seems  to 
me  to  be  wrong  on  principle,  that  he  should  be 
allowed  to  enforce  a  right  of  action  which,  by  duo 
process  of  law,  I  assume  has  become  vested  in  some- 
one else,  and  has  ceased  to  be  the  right  of  the  lunatic. 
In  support  of  the  view,  urged  on  behalf  of  the 
plaintiffs,  the  oase  of  In  re  Farnham  was  cited.  I 
have  read  and  studied  to  the  best  of  my  ability  a 
shorthand  note  of  the  judgment  given  in  that  case  in 
the  Court  of  Appeal.  The  casiB  was  a  remarkable  one. 
Part  of  the  lunatic's  property  was  some  valuable 
plate  which  had  been  deposited  in  court  in  the  lunacy 
prior  to  the  application  which  I  am  now  about  to 
mention.  The  trustee  in  bankruptcy  sought  to  have 
it  delivered  out  of  court  to  him,  on  the  ground  that 
the  legal  titie  was  vested  in  him.  The  question  was 
raised  and  left  open  whether  a  lunatic  could  be 
adjudicated  a  bankrupt,  the  Lords  Justices,  though 
somewhat  doubtful  on  the  su^ect,  assuming  that  he 
could  be    so  adjudicated.      lindley,   L.J.,    in  his 


judgment,  says :  *'  Assuming  that,  Mr.  Swinfen  Eady 
says  that  everything  follows  in  his  favour  and  that 
the  court  ought  to  direct  this  plate  to  be  handed  over 
to  the  trustee,  but  it  has  berai  pointed  out,  and  I  think 
very  properly,  that  inasmuch  as  this  lunatic  was 
adjudioate<7a  bankrupt  some  time  after  he  was  found 
a  lunatic  by  inquisition,  the  trustee  in  bankruptcy 
must  take  subject  to  the  powers  of  the  judge  in  lunacy 
conferred  by  the  Lunacy  Act,  1890 ;  and  the  Lunacy 
Act,  1890,  in  sections  117,  120,  vests  in  or  confers 
upon  the  judge  in  lunacy  various  powers,  and, 
amongst  others,  the  power  to  apply  the  estate  of  the 
lunatic  in  disdiarffe  of  his  debts;  and,  alUiough  I 
believe  it  is  perfectly  Well  settied  that  a  lunatic  can 
be  adjudicated  a  bankrupt  under  the  direction  of  the 
committee  acting  under  direction  of  the  judge  in 
lunacy,  there  is  a  question  whether  he  can  be  validly 
adjudicated  apart  from  that.  Now,  supposing  that 
the  trustee  takes  subject  to  the  statutory  powers,  the 
main  point  in  Mr.  Eady's  argument  is  answered,  and 
I  think  Mr.  Warrington  was  quite  right  in  saying  that, 
whatever  may  be  true  of  the  actual  vesting  of  the 
property  in  tiie  trustee,  it  does  not  follow  that  the 
trustee  may  take  the  property  which  is  so  Tested  in 
him,  except  subject  always  to  the  jurisdiction  which 
has  accrued  before  the  bankruptcy  to  the  judge  in 
lunacy  under  the  inquisition.  I  think  that  is  a  good 
answer  to  his  argument  as  far  as  that  goes." 

The  Lords  Justices  did  not  dispute  that  the  pro- 
perty, and  the  legal  risht  thereof,  was  vested  in  the 
trustee  in  bankruptcy,  but  they  asserted  that  they 
had  a  higher  power,  and  could  direct  tiie  application 
of  the  property.  How  far  that  may  apply  here  it  is 
not  for  me  to  say ;  but  I  have  read  tne  sections  of 
the  Lunacy  Act,  1890,  which  were  referred  to  in  the 
judgments,  and  the  judgments  themselves,  with  very 
great  care,  and  they  do  not,  in  my  opinion,  go  to 
this — i.e.,  that  the  committee  can  bring  an  action  to 
assert  a  right  which  is  vested  in  the  lunatic's  trustee 
in  bankruptcy.  Hence  it  follows,  I  think,  that  the 
defendant  Norris  is,  on  principle,  entitled  to  the  order 
that  he  asks  for. 

It  now  remains  for  me  to  deal  with  the  question  of 
delay.  It  must  be  borne  in  mind  that  the  amendment 
was  sanctioned  by  me  in  chambers,  and  that  the  pro- 
ceedings in  the  action  had  been  sanctioned  by  the 
Master  in  Lunacy.  The  question  is  one  of  some 
novelty ;  but  I  think  that,  under  the  oiroumstanoes, 
the  trustee  has  not  come  too  late  to  obtain  relief,  and 
I  do  not  think  that  the  fact  that  he  attended  the 
proceedings  to  settie  accounts  should  prejudice  him 
so  far  as  obtaining  relief  is  conceme<£  It  may  be 
that  he  would  be  precluded  from  raising  his  objec- 
tion if  it  did  not  go  directiy  to  the  root  of  the  pro- 
ceedings. These  proceedings,  however,  are,  I  think, 
entirely  wrong,  and  can  only  be  set  right  by  maVing 
the  trustee  a  co-plaintiff.  The  trustee  will  not  allow 
that  to  be  done,  and  I  think  that,  under  the  circum- 
stances, he  is  not  too  late,  and  that  his  application 
should  be  acceded  to,  and  the  action  stayed  aa 
against  him.  At  the  same  time  I  do  not  think 
that  this  is  a  oase  for  giving  any  costs. 

Solicitors,  Field,  Boacoe,  &  Co,^  for  Deane  &  Hands  ^ 
Loughborough;  Spencer  Whitehead;  Prior ,  Churchy 
A  Adams. 
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In  re  London  and  Nsw  Yobk  Investment 

COBPOBATION.  (a.) 

Company^EeducHon   of  capitcU— Founders'  shares — 

ExUnguishmenl— Companies  Ad,  1867  (30  <fc  31  Vid. 

c  131),  s,  9. 

The  shares  in  a  company  were  divided  into  ordinary, 
prtference,  and  founders'  shares.  Under  the  memorandum 
and  articles  of  cusociaiion  the  ordinary  and  founders' 
thares  ra^xd  equaUy  for  dividend,  but  tJie  founders' 
thares  eniitled  the  hMers  thereof  only  to  such  capital  as 
ikouldhepaid  up  on  them,  except  in  the  event  of  the 
winding  up  of  the  company,  in  which  event  the  holders 
(^f  fomders'  shares  were  to  he  entitled  to  one  moiety  of 
any  surplus  assets  remaining  after  discharging  aU  lia- 
hUities,  The  memorandum  of  association  authorized  the 
issue  of  preference  shares  upon  such  terms  as  the  com- 
pany should  by  special  resolution  determine.  The 
directors  issued  and  aUotted  shares  preferred  both  as  to 
capital  and  dividend,  without  any  special  resolution 
having  been  missed;  but  at  general  meetings  afterwards 
hdd  of  all  classes  of  shareholders  resolutions  adopting  the 
terms  under  which  the  preference  shares  had  been  issued 
were  adopted, 

A  kmge  loss  of  capital  had  been  stistained  by  the 
dipreciation  of  investments,  and  there  was  no  reasonable 
prospect  of  anything  going  to  the  holders  of  founders' 
thares  in  respect  of  dividend  or  capital.  The  company 
presented  a  petition  for  the  eonfirmalion  of  resolutions  for 
redudioH  of  capital  involving  the  extinction  of  the 
founders'  shares  and  throwing  the  rest  of  the  loss  upon 
the  ordinary  shares, 

Edd  (1),  that  the  issue  of  preference  shares  without 
the  passing  of  a  special  resolution  wets  capable  of  ratifica- 
tion by  the  company,  and  had  been  ratified. 

Held,  further,  that  the  loss  should,  in  the  first 
instance,  be  throum  on  the  holders  of  founders'  shares, 

Thii  was  a  petition  preseoated  by  the  company  with 
the  object  of  obtaining  the  sanction  of  the  court  to 
a  resolntion  which  had  been  passed  for  tiie  reduction 
of  the  capital  on  the  ground  that  paid  up  capital  to 
the  amount  of  £251,000  had  been  lost. 

The  company  was  registered  under  the  Companies 
Acts.onthe  11th  of  October,  1889.  The  objects  of  the 
oom||any  as  set  oat  in  the  memorandum  of 
iMociation  were  numerous,  but  the  main  object  was 
to  raise  money  by  issuing  share  capital  and  inyesting 
it  in  farious  secnrities. 

The  nominal  capital  of  the  company  fixed  by  the 
memorandum  of  association  was  £1,000,000  divided 
into  100,000  shares  of  £10  each,  of  which  200  were 
to  be  founders  shares,  50,000  preferred  shares  and  the 
lanaining  49,800  ordinary  shares.  All  this  capital 
was  issued  and  fully  paid  ^up.  The  founders  shares 
and  ordinary  shares  were  issued  at  once  under  a 
prospectus  which  stated  that  *'  it  is  proposed  hereafter 
to  issue  50,000  preferred  shares  of  £10  each  (preferred 
both  as  to  capital  and  dividend)  carrying  such  rate 
of  interest  not  exceeding  five  per  cent,  as  the 
directors  may  determine." 

In  June,  1890,  the  directors  passed  a  resolution  for 
the  issue  of  these  preferred  shares  and  a  second 
proq^ectus  was  droulated  with  that  view  stating  that 
"these  shares  are  preferred  as  to  capital  and  are 
entitled  to  a  oumulative  dividend  of  five  per  cent, 
per  annum  in  advance  of  the  ordinary  shares." 

These  preferred  shares  were  all  taken  up,  but  no 
ipecial  resolutions  authorising  the  preference  were 
paased  before  their  allotment. 

(a.)  Beported 


SooTT  Thompson,  Esq., 
-at*Law. 


Subsequently  the  holders  of  these  preferred  shares 
learned  that  no  special  resolutions  had  actually  been 
passed  to  give  them  their  promised  preference  as  to 
capital  and  they  demanded  that  this  should  be  done. 
The  directors  accordingly  convened  extraordinary 
general  meetings  of  the  company  to  put  the  matter 
right,  and  by  special  resolutions  passed  and  confirmed 
by  the  requisite  statutory  majorities  it  was  resolved : 
;  (1)  *'That  the  cumulative  preferential  dividend, 
not  exceeding  £5  per  cent,  per  annum,  payable 
;under  the  memorandum  of  association  of  the 
corporation  to  the  holders  of  the  50,000  preferred 
shares  be  at  the  rate  of  £5  per  cent,  per  annum. 

(2)  **  That  as  against  both  the  founders'  shares  and 
the  ordinary  shares  of  the  corporation  such  preferred 
shares  shiJl  confer  a  right  to  priority  in  the  return 
of  capital  upon  a  winding  up  of  the  corporation  or 
otherwisCi  but  such  preferrea  shares  shall  not  confer 
or  have  any  other  right  or  interest  in  the  distribution 
of  the  surplus  assets  of  the  corporation." 

At  these  meetings,  held  on  the  27th  of  April  and 
15th  of  May,  1893,  nolders  of  ordinary,  preferred,  and 
founders*  shares  were  present  in  person  or  by  proxy, 
and  the  resolutions  were  carried  unanimously  on  both 
occasions. 

The  rights  of  shareholders  to  dividend  were  as 
follows :  Under  the  terms  of  the  prospectus  relating 
to  tiie  issue  of  preferred  shares,  the  preferred  shares 
were  to  cany  a  cumulative  dividend  of  5  per  oent.  -pet 
annum  on  the  amount  paid  up ;  next  after  them,  the 
ordinary  shares  were  to  carry  a  dividend  of  7  per 
cent,  per  annum,  and  any  surplus  net  profits  were  to 
be  divided  equally  between  ordinary  and  founders' 
shares. 

From  the  commencement  of  the  company  down  to 
1894  dividends  had  been  paid  regularly  on  the  pre- 
ferred shares  at  5  per  cent,  pet  annum.  The  ordinary 
shares  received  in  1890  8  per  cent.,  in  1891  7  per 
cent.,  in  1892  5  per  cent.,  and  in  the  first  half  of  1893 
5  per  cent.  Since  ^at  date  the  ordinary  shares  had 
received  no  dividend. 

On  the  founders'  shares  nothing  had  been  paid  by 
way  of  dividend  since  the  first  year,  when  a  sum 
equal  to  the  amount  of  dividend  at  tiie  rate  of  1  per 
cent,  upon  the  ordinary  shares  was  paid  as  dividend 
upon  the  founders'  shares. 

In  October,  1894,  the  directors  caused  a  general 
valuation  of  idie  securities  and  investments  held  by 
the  company  to  be  made.  These  consisted  of  two 
classes :  (1)  those  in  North  America,  and  (2)  those  in 
this  country  and  elsewhere.  The  securities  were 
accordingly  valued ;  as  to  those  in  North  America  by 
two  brokers  on  the  New  York  Stock  Exchanse,  who 
valued  as  of  the  31st  of  October,  1894,  accoraing  to 
the  market  price  of  that  day ;  as  to  the  other 
securities,  by  the  board  of  the  company  in  England, 
who,  in  the  case*  of  securities  quoted  in  the  omoial 
Hst  of  the  London  Stock  Exchange,  took  the  selling 
quotation  on  the  31st  of  October,  1894,  and,  in  the 
case  of  securities  not  so  quoted,  made  inquiries  in 
each  case,  and  fixed  what  they  thought  to  be  the  fair 
value. 

The  result  of  this  valuation  was  to  bring  out  a  loss 
of  £251,000.  Further,  it  appeared  that  there  had 
been  an  actual  loss  on  sales  to  the  amount  of 
£73,397  6s.  4d.,  which  was  included  in  the  £251,000. 

A  second  valuation  was  made  as  of  the  28t^  of 
February,  1895 ;  as  to  the  North  American  securities 
in  the  same  way  as  before;  as  to  the  others  by 
Messrs.  Deloitte,  Dever,  Griffiths,  &  Co.,  who  pre- 
pared a  balance-sheet  as  of  that  date. 
»  The  result  showed  no  substantial  diffarenoe  in  the 
position  of  the  company. 

In  consequence  of  the  result  of  the  said  first  valua- 
tion the  oompany  duly  passed  two  speoial  resolatioQf 
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to  which  the  sanctioii  of  the  court  was  now  sought  to 
be  obtained. 

By  the.  first  of  such  special  resolutions  the  company 
took  power  to  reduce  its  capitaL 

The  second  of  such  special  resolutions  (passed  at 
meetings  held  on  the  I4th  of  November  and  the  23rd 
of  December,  1894)  to  the  following  effect : — 

"  That  the  capital  of  the  London  and  New  Tork 
Investment  Ck>rporation  be,  and  the  same  is  hereby 
reduced,  from  £1,000,000  divided  into  100,000  shares 
of  £10  each,  of  which  200  are  founders*  shares,  50,000 
preferred  shares,  and  the  remainder  are  ordinary 
shares,  to  £749,000  divided  in  50,000  preferred  shares 
of  £10,  and  49,800  ordinary  shares  of  £5  each,  and 
that  such  reduction  be  effected  by  cancelling  as  capi- 
tal which  has  been  lost  or  is  unrepresented  by  aviul- 
able  assets  the  following  paid-up  capital,  that  is  to 
say  (1)  the  whole  of  the  £10  per  share  paid-up  on  tiie 
200  founders*  shares ;  and  (2)  £5  of  the  £10  per 
share  paid-up  on  each  of  the  ordinary  shares." 

A.  petition  was  accordingly  presented  for  the  sanc- 
tion of  the  court  to  the  reduction  of  capital  in  accord- 
ance with  these  resolutions. 

The  articles  which  referred  to  the  founders*  shares 
werer 

(7)  The  founders*  shares  shall  entitle  the  holders 
thereof  to  such  dividends  and  other  interest  in  the 

Srofits  of  the  company  as  is  defined  by  the  memoran- 
um  and  articles  of  association,  but  except  in  the 
case  of  liquidation,  they  shall  not  entitie  the  holders 
thereof  to  any  share  in  the  capital  of  the  company, 
beyond  the  actual  amount  paid  up,  or  duly  accredited 
as  paid  up  upon  them. 

(169)  In  any  winding  up  of  the  company  the  holders 
of  founders'  shares  shaU  be  entitled  (as  between  them- 
selves and  the  holders  of  the  preferred  and  ordinary 
shares)  to  one  mpiety  of  any  assets  of  the  company 
remaining  after  the  payment  and  discharge  ox  the 
debts  and  liabilities,  and  the  repayment  to  the 
holders  of  preferred  and  ordinary  shares  of  the 
amount  paid  up,  or  credited  as  paid-up,  on  such 
shares,  together  with  the  costs  of  winding  up.  Pro- 
vided always  that  in  the  division  of  any  reserve  fund 
under  this  clause,  the  founders*  shares  shall  be 
entitled  to  one  moiety  of  any  portion  of  such  reserve 
fund  arising  from  tiie  issue  of  any  shares  in  the 
company  at  a  premium,  but  as  to  any  other  reserve 
fund,  shall  be  entitied  to  one  moiety  of  such  reserve 
fund,  up  to  twenty  per  cent,  of  the  subscribed  capi- 
tal, ana  no  more. 

The  following  are  the  material  dausee  of  the 
memorandum  and  artides  of  association  with  refer- 
ence to  the  preferred  shares. 

(76)  There  shall  first  be  paid  out  of  the  net  profits 
of  tiie  company,  in  each  vear  to  the  holders  of  the 
preferred  shares,  a  cumulative  preferential  dividend 
at  a  rate  not  exceeding  £5  per  cent,  per  annum  on 
the  amount  paid  up  thereon  for  the  time  being. 

(/)  Any  of  the  original  shares,  and  any  new  shares 
from  time  to  time  to  be  created  may  (but  subject 
always,  and  without  prejudice  to  the  nghts  of  the 
holders  of  the  founders's  shares,  who  shall  in  each 
and  every  year  receive  their  interest  or  dividends  as 
herein  expressed),  from  time  to  time  be  issued  with 
any  sudi  guarantee  or  any  such  right  of  preference, 
whether  in  respect  of  dividends  or  repayment  of 
capital,  or  both,  or  any  such  other  special  privilege 
or  advantage  over  any  shares  previously  issued,  or 
then  about  to  be  issued,  or  at  such  a  premium,  or 
with  such  deferred  rights  as  oomparea  with  any 
shares  previoudy  issued,  or  then  about  to  be  issued, 
or  subject  to  any  such  conditions  or  provisions,  and 
with  any  spedai  right,  or  without  any  right  of 
voting,  and  generaUy  on  such  terms  as  the  company 
may  mm  time  to  time,  by  spedai  zesplation,  deter- 


mine. Provided  always  that  any  premium  to  be 
recdved  from  the  issue  of  any  shares  shall  be  carried 
under  the  providons  of  sub-section  {d)  hereof  to  the 
reserve  fund. 

Artide  10.  Subject  to  the  memorandum  of  assoda- 
tion,  the  shares  shall  be  under  the  control  of  the 
directors,  who  may  allot  or  otherwise  dispose  of  the 
same  to  such  persons,  on  such  terms  and  conditions, 
and  at  sudi  times  as  the  directors  think  fit. 

Article  107.  The  business  of  the  company  shall  be 
managed  by  the  directors,  as  herein  provided,  and 
all  such  powers  of  the  company  as  are  not  by  statute 
or  by  these  presents  required  to  be  exerdsed  by  the 
company  in  general  meeting,  are  hereby  vested  in 
the  directors,  pursuant  to  these  artides,  subject, 
neverthde^s,  to  such  reg^ations  as  may  be  from  time 
to^time  duly  prescribed  by  the  company,  but  no  regula- 
tion of  the  company  shall  invalidate  any  prior  act  of 
the  directors,  which  would  have  been  valid  if  such 
regulation  had  not  been  made. 

Buckiey,  Q,C„  and  SargarU,  for  the  petitioners, 
dted  In  re  Floating  Dock  of  St.  Thomas  (Limited),  43 
W.  B.  344,  [1895]  1  Oh.  691. 

Graham  HastingSy  Q.C,  and  MacnagJUen,  for  a 
holder  of  ordinary  shares,  opposed  the  application. — 
They  argued  that  In  re  Floating  Dock  of  St.  Thomoi 
{Limited  did  not  apply  to  the  present  case,  that  the 
special  resolution  was  invalid,  and  that  the  proposed 
reduction  was  unfair  and  inequitable*  That  any 
priority,  if  given  on  the  creation  of  new  capital,  must 
according  to  the  memorandum  of  association  be  oon- 
fenred  by  a  special  resolution  duly  passed  before  such 
new  capital  was  issued. 

They  dted  Aehbury  v.  WaUon,  33  W.  B.  882,  30 
Ch.  D.  376 ;  British  and  American,  &c,  v.  Couper,  42 
W.  B.  652,  [1894]  A.  0.  399. 

Botvden,  for  the  holder  of  a  founder's  share,  opposed 
the  application. 

G.  P.  C.  Lawrence,  for  other  holders  of  foundOTs* 
shares,  asked  that  the  founders*  shares  should  not  be 
cancelled. 

G.  Purcell,  for  other  holders  of  founders*  shares. 

Buckley,  Q.C.,  in  reply  referred  to  In  re  Union  Plate 
Glass  Co.,  37  W.  B.  792,  42  Ch.  D.  513;  In  re  Gat- 
ling  Gun  Co.  (Limited),  38  W.  B.  317;  43  Ch.  D.  628; 
Bannatyne  v.  Direct  Spanish  Telegraph  Co.,  35  W.  B. 
125,  34  Ch.  D.  287 ;  and  Eichbaum  v.  City  of  Chicago 
Grain  Elevators  Co.,  40  W.  B.  153,  [1891]  3  Ch.  459. 

SxntLiKG,  J.,  stated  the  facts,  and  continued :— 
The  first  question  to  be  oonddered  is  whether  it  is 
established  that  the  alleged  loss  of  capital  has  actually 
occurred.  I  have  already  stated  the  effect  of  tiie 
evidence  in  support  of  the  petition.  The  detailed 
valuations  have  at  my  request  been  produced  to  me. 
Although  several  shareholders  appear  in  oppodticm, 
not  one  of  them  has  tiiought  fit  to  adduce  any 
evidence  to  the  contrary,  or  even  to  pledge  his  own 
belief  that  the  loss  has  not  occurred  ;  nor  have  the 
witnesses  in  support  of  the  petition  been  cross- 
examined.  The  matter  is  eminentiy  one  f  or  dedaion 
by  commercial  men,  who  have  given  their  judgment 
on  it,  and  the  shareholders  of  all  classes  have  by 
large  majorities  accepted  the  views  put  forward  by 
the  directors.  I  hold,  then,  that  the  allegations  of 
the  petition  are  suffidentiy  proved. 

The  next  question  is  whether  the  loss  ought  (as  pro- 
posed by  tiie  resolutions)  to  be  thrown  primarily  on 
the  founders*  diares  (which  are  proposed  to  be  wiped 
out  altogether)  and  next  on  the  ordinary  shares.  The 
case  of  British  and  American  Trustee  and  Finanxt  Oo, 
V.  Couper,  42  W.  B.  652,  [18941  A.  C.  399,  shows  that  it 
is  ihe  duty  of  the  cpurt  to  be  satisfied  before  confiAa* 
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ing  the  resolntioiiB  that  there  is  nothing  nnjust  in  the 
proposed  reduction.  Now  it  appears  nrom  what  was 
laid  down  by  Cotton,  Ii.J.,  in  jBannatyne  y.  Direct 
Spanith  Telegraph  Cp.,  34  Ch.  D.  287,  see  pp.  299, 
300,  and  by  Chitty,  J.,  in  In  re  Floating  Dodc  Co.  of 
St,  Tkomaa  (Limited),  [1895]  1  Ch.  691,  see  p.  699, 
that  where  there  are  dmerent  classes  of  shares  the 
lois  on  a  redaction  onght  to  fall  on  those  who  would 
hafeto  bear  it  if  there  was  a  winding  np ;  and  taking 
this  to  be  the  rule,  I  have  to  see  how  it  is  to  be  applied 
in  tiie  present  case. 

As  regards  the  founders'  shares,  200  in  number, 
they  represent  a  capital  of  £2,000.  The  holders  take 
DO  share  of  the  profits  until  a  dividend  of  5  per  cent, 
har  been  paid  on  the  preference  shares,  and  of  7  i>er 
oent  on  the  ordinary  shares.  After  these  dividends 
are  paid,  and  the  oirectors  have  been  remunerated, 
the  remaining  profits  are  to  be  paid  (according  to  the 
memorandum  of  association)  as  to  one  moiety  to  the 
holders  of  the  founders'  shares  and  the  residue  to  the 
holders  of  the  ordinary  shares.  Upon  a  winding  up 
the  holders  of  founders'  shares  are,  by  article  169,  to 
be  entitled  to  one  moiety  of  any  assets  of  the  com- 
pany remaining  after  the  discharge  of  the  debts  and 
liamlitiee  of  the  oonipany,  and  the  repayment  to  the 
holders  of  preferred  and  ordinary  shares  of  the 
amount  paid  up  on  those  shares. 

Now  it  appears,  from  an  examination  of  the 
balance-sheet  prepared  by  Messrs.  Deloitte  &  Co., 
that  there  is  required  for  payment  of  the  above- 
mentioned  dividends  to  the  preference  and  ordinary 
shareholders  a  sum  of  (in  round  figures)  £56,500, 
while  the  present  investments  after  deducting  interest 
on  debentures,  &c,  yield  a  net  annual  income  of 
aboat  £16,000,  leaving  a  deficiency  of  about  £40,000 
to  be  made  up  before  any  dividend  can  be  received 
by  the  holders  of  founders'  shares.  Further,  if  all 
the  existing  investments  were  realized  at  their  par 
value  there  would  be  an  existing  loss  of  over  £13,000, 

In  my  judgment  there  is  no  reasonable  prospect  of 
anythu^  ever  coming  to  the  holders  of  founders' 
shares,  either  in  respect  of  dividend  or  capital,  and 
consequently  I  cannot  consider  it  unfair  to  throw  on 
them  in  the  first  instance  the  loss  which  has  actually 
oocorred.  The  case  of  the  ordinary  shareholders  raises 
a  di£Eierent  and  more  difficult  question.  It  is  con- 
tended on  their  behalf  that  r^ud  being  had  to  the 
drcnmJBtances  under  which  the  preference  shares  were 
iasoed,  the  la^er  do  not  cairy  with  them  any  preference 
aa  r^ards  distribution  of  capital  on  a  winding  up. 
[His  hndahip  referred  to  clause  7  {b)  (/)  of  the  memo- 
randum of  association  and  to  clauses  10  and  107  of 
the  articles,  and  proceeded: — ]  Having  regard  to 
these  provisions  I  think  it  was  competent  to  the 
directors  to  &l  the  rate  of  pref  erentisd  dividend  so 
long  as  it  did  not  exceed  five  per  cent.,  but  it  was  not 
oompeient  for  them  without  the  sanction  of  a  special 
leeolution  to  confer  any  other  preferential  rights. 

On  the  12th  of  0(stober,  1889,  a  prospectus  for 
ordinary  shares  was  issued,  which  is  important  with 
Kgard  to  the  stiatement  contained  on  the  first  page, 
that  **  It  is  proposed  hereafter  to  issue  50,000  pre- 
ferred shares  of  £10  each,  preferred  both  as  to  capital 
and  dividend,  carrying  such  rate  of  interest  not  ex- 
eeedin^  five  per  cent,  as  the  directors  may  determine." 
It  is  distinctly  stated  there  that  the  preference  shares 
to  be  issued  were  to  be  preferred  both  in  capital  and 
interest. 

On  the  nth  of  June,  1890,  the  directors  passed  a 
resolution  for  the  issue  of  preference  shares  at  five 
per  cent.,  and  on  the  20th  of  June,  1890,  a  prospectus 
for  the  preference  shares  was  issued,  which  stated 
that  *'  these  diaresare  preferred  as  to  capital,  and  are 
entitled  to  a  eumulative  dividend  of  five  per  cent.; 
snmimy  in  advance  of,  the  ordinaiy  shares." 


^ 


special  resolution  sanctioning  the  issue  was  passed 
previously  to  the  allotment  of  the  preference  shares. 
Difficulties  subsequendy  arose  as  to  enforcing  calls, 
and  some  of  the  shares  were  surrendered  and 
cancelled.  On  the  27th  of  April  and  the  15th  of 
May,  1893,  special  resolutions  were  passed  and  con- 
firmed.    [His  lordship  read  them,  and  continued : — "] 

It  is  said  that. the  memorandum  of  association, 
according  to  its  true  construction,  requires  that  the 
special  resolution  defining  the  preference  should  be 
passed  previously  to  the  issue  of  the  shares,  and  that 
a  resolution  passed  subsequently  to  the  issue  of  ^  the 
shares  cannot  set  the  matter  right,  because  it  is 
passed  by  a  body  of  shareholders  different  from  that 
which  would  be  called  upon  to  sanction  the  prefer- 
ence before  the  issue.  In  the  present  case,  for 
example,  the  holders  of  ordinary  and  founders' 
shares  were  the  persons  by  whom  the  special  resolu- 
tion ought  to  have  been  passed,  while  the  resolutions 
of  1893  were  passed  by  the  whole  body  of  share- 
holders, indudmg  the  holders  of  preference  shares,  as 
well  as  ordinary  and  founders'  snares. 

On  this,  two  questions  seem  to  arise :  (1)  Was  the 
issue  of  preference  shares  absolutely  incapable  of 
ratification  by  the  company  ?  and  (2)  if  not,  has  it 
been  duly  ralmed  ? 

As  to  (I),  if  the  issue  was  absolutely  beyond  the 

Sowers  of  the  company,  as  defined  by  the  memoian- 
um,  then  it  was  no  doubt  incapable  of  ratification. 
The  vice  of  the  transaction  lay  in  this,  that  the 
directors  took  upon  themselves  to  issue  the  shares 
without  obtaining  the  sanction  of  a  special  resolu- 
tion. There  is  nothing,  however,  in  the  memorandum 
to  prevent  the  company  from  passing  a  special 
resolution,  to  the  effect  that  it  should  be  left  to  the 
directors  to  determine  what  rights  of  preference 
should  be  given  to  the  preferred  shareholders.  It  is 
said  that  the  special  resolution  ought  to  be  passed 
before  the  issue  of  the  shares :  but  the  memorandum 
does  not  say  so,  and  I  do  not  think  it  ought  to  be 
construed  so  as  to  prevent  the  company  ratifying  a 
tthp  such  as  has  occurred  in  the  present  case,  if  that 
can  be  done  consistently  with  justice.  This  being  so, 
it  seems  to  me  that  it  cannot  be  said  that  the  acts  of 
the  directors,  as  regards  the  issue,  were  incapable  of 
ratification. 

How,  then,  is  such  rectification  to  be  given  P  tt 
ought,  I  think,  to  proceed  from  the  holders  of 
founders  and  ordinary  shares  with  whom  it  lay  in 
the  fijrst  instance  to  determine  what  rights  of 
preference  shares  should  be  given. 

Now  the  preference  shares  were  plainly  offered  on 
the  terms  that  the  holders  should  have  a  right  of 
preference  as  regards  distribution  of  capital  as  well 
as  dividend,  ana  those  who  applied  for  shares  on  the 
faith  of  the  prospectus  would  (supposing^  there  are 
no  special  circumstances  in  the  case  to  which  I  shall 
say  a  word  in  a  moment)  be  entitled  to  demand  either 
that  shares  conferring  such  right  should  be  given 
them  or  that  the  transaction  should  be  set  aside  and 
all  payments  made  in  expectation  of  the  issue  of  such 
shares  should  be  returned,  supposing  this  attitude  to 
be  taken  up  by  the  preference  shareholders.  I 
conceive  that  it  should  be  competent  to  the  holder  of 
ordinary  and  preferred  shares  to  say  which 
alternative  should  be  adopted  It  would  be  right  to 
summon  to  such  a  meeting  the  preference  share- 
hol4drs  so  that  they  might  express  their  views,  but 
their  votes  could  not  be  counted. 

At  the  meetings  held  on  the  27th  of  April  and  15th 
of  May,  1893,  homers  of  preference  shares  voted  as  well 
as  holders  of  ordinary  and  founders'  shares.  If  'the 
resolutions  then' passed  had  been  carried  by  the  votes 
of  preference  shcureholders  I  should  have  thou^i 
that  they  could  not  be  relied  on^  but  the  meetwga 
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were  attended  by  substantial  numbers  of  holders  of 
ordinary  and  founders'  shares,  and  ihe  resolutions 
were  unanimous. 

I  cannot  see  any  reason  why  these  resolutions 
passed  by  the  requisite  majority  independently  of  the 
preference  shareholders  should  not  be  treated  as  good, 
and,  in  my  judgment  (subject  to  what  I  am  about  to 
say),  these  resolutions  constituted  a  sufficient  ratifica- 
tion of  the  acts  of  the  directors. 

It  is  contended,  however,  that  in  April,  1893,  it 
was  too  late  for  the  preferred  shareholders  to  claim 
the  rights  to  which  originally  they  might  have  been 
entitl^.  It  is  said  that  they  must  be  taken  to  have 
had,  from  the  first,  notice  that  the  issue  of  preference 
shares  had  not  received  the  sanction  of  a  special 
resolution,  because  such  resolution,  if  passed,  ought, 
in  accordance  with  section  63  of  the  Companies  Act, 
to  have  been  found  in  the  office  of  the  registrar 
of  joint  stock  companies;  and  such  a  view  of  the 
legal  position  appears  to  be  sanctioned  by  what 
is  laid  down  in  Irvine  v.  Union  Bank  of  AtutrcUia, 
26  W.  E.  682,  2  App.  Cas.  379.  It  is  further 
pointed  out  that  some  of  the  shares  were  surrendered, 
and  it  is  suggested  that  the  surrender  was  made  in 
consequence  of  the  discovery  of  the  defect  in  the 
original  issue.  Again,  it  is  said  that  the  preference 
sh^holders  accepted  dividends  in  the  interval  be- 
tween the  issue  of  the  shares  of  the  27th  of  April, 
1893. 

Notwithstanding  these  circumstances,  I  am  not 
persuaded  that  the  rights  of  the  preference  share- 
holders were  afiTected  thereby.  Such  notice  as  they 
had  of  the  absence  of  a  special  resolution  was 
constructive  only.  If  in  point  of  fact  the  preference 
shareholders  were  ignorant  of  it,  and  such  ignorance 
is  attributable  (as  I  think  it  is)  to  tiie  frame  of  the 
prospectus,  I  think  mere  constructive  notice  could 
not  prejudice  their  rights  against  the  company, 
whatever  miffht  be  the  effect  of  such  notice  as 
against  third  parties.  There  is  no  evidence  to 
show  that  the  defect  had  become  known  to  the 
preference  shareholders  before  April,  1893.  The 
solitary  holder  of  ordinary  shares  who  opposes  the 
petition  has  not  pledged  her  own  belief  that  this 
is  the  fact,  or  cross-examined  the  witnesses  who  have 
made  affidavits  in  support  of  the  petition.  Howeyer 
this  may  be  I  think  it  lay  wiw  the  holders  of 
founders'  and  ordinary  shares  to  determine  whether 
the  acts  of  the  directors  shall  be  ratified  or  not.  The 
prospectus  in  which  the  ordinary  shu^  were  issued 
warned  the  holders  of  those  shares  that  shares  to  be 
preferred  both  as  to  capital  and  dividend  were  idPter- 
wards  to  be  issued.  The  prospectus  of  tiie  preferred 
shares  plainly  states  that  those  shares  were  to  have  a 
preference  as  to  capital.  Under  these  circumstances 
it  well  may  have  been  that  the  holders  of  ordinary 
and  founders'  shares  considered  in  April  and  May, 
1893,  that  it  was  not  otherwise  than  in  accordance 
with  honesty  and  justice  that  the  right  of  preference 
as  regards  capital  should  be  sanctioned  by  them  if 
this  could  lawfully  be  done.  In  my  opinion  such 
sanction  was  within  Uieir  lesal  powers  and  has  been 
legally  given.  I  come  to  tke  conclusion,  therefore, 
that  there  is  nothing  in  the  proposed  reduction  which 
is  unjust  or  ineqmtable  or  requires  the  court  to 
abstain  from  confirming  it.  I  therefore  mske  an 
order  in  accordance  with  the  petition. 

Solicitors  for  the  petitioners,  Pains,  Blyth,  ds 
Euxtable, 

Sob'oitors  for  the  ordinary  shareholder,  Cowddl  ds 
Ben, 

Solicitors  for  holders  of  founders'  shares,  W.  A, 
Crump  <fe  Son;  H*  C.  Oodfray,  and  Slaughter  <fc 
May. 


Chan.  Div. 
Kekewich,  J. 


June  18,  21 ;  July  6,  1895. 


In  re  MOBLEY. 
MOBLEY  V.  Haio.  (a.) 

Will — Tenant  for  life  and  remainderman — Policy  of 
insurance — Mortgage — Liability  for  premiums  and 
mortgage  interest — Apportionment  of  policy  moneys, 

A  testator  gave  the  residue  of  his  estate  to  trustees  on 
trust  for  a  tenant  for  life  and  remaindermen.  Such 
residue  consisted  in  part  of  a  policy  of  insurance  on  the 
life  of  another  person,  which  policy  was  subject  to  a 
mortgage  securing  a  debt  owing  by  the  testator.  The 
trustees  paid  the  premiums  and  the  interest  on  the  mori^ 
gage  cuicruing  since  the  death  of  the  testator  otU  of  the 
income  of  such  residue.  The  person  insured  having 
died,  and  tJie  policy  moneys  been  paid  to  the  trustees. 

Held,  that,  as  between  the  tenant  for  life  and  the 
remaindermen,  the  former  was  eniiUed  to  be  repaid 
thereout  the  amouni,  not  only  of  such  premivms,  but  also 
of  such  interest ;  and  that  the  residue  of  such  moneys 
should  be  apportioned  according  to  the  rule  in  In  re 
Chesterfield's  (Earl)  Trusts,  32  W.  B,  361,  24  Ch.  D. 
643. 

Summons. 

Bobert  (George  Morley,  by  his  wiD  dated  the  7th  of 
August,  1886,  appointed  executors  and  trustees,  and 
devised  and  bequeathed  to  them  all  his  residuary  real 
and  personal  estate  on  trust  to  sell  and  conyert,  with 
power  to  postpone  the  sale  and  conversion,  and 
pending  such  sale  and  conversion,  to  expend  oat 
of  the  income  or  capital  of  such  estate  such 
moneys  as  they  might  think  fit  for  premiums  on 
policies  or  otherwise  in  respect  of  such  estate;  and 
he  declared  that  his  trustees  should  stand  pos- 
sessed of  the  moneys  arising  from  the  sale  and 
conversion  thereinbefore  directed  of  his  residuary 
real  and  personal  estate  or  otherwise  forming  part  of 
his  estate,  upon  trust,  after  making  the  payments 
therein  mentioned,  to  invest  the  same  and  pay  four 
equal  twelfth  parts  of  the  net  income  thereof  to  his 
wife  during  her  widowhood,  and  subject  thereto,  and 
as  therein  provided,  he  directed  that  his  trustees 
should  stand  possessed  of  the  said  trust  premises  and 
the  net  income  thereof  on  trust  for  all  his  children  in 
the  shares  and  subject  to  the  conditions  therein 
ei^mressed. 

The  testator  duly  made  a  oodioQ  to  his  will,  dated 
the  1st  of  August,  1889,  whereby  he  declared  that  one 
moiety  of  the  income  of  his  residuary  estate  should  be 
payable  to  his  wife  during  her  widowhood  in  lien  of 
the  proportion  mentioned  in  his  will,  and  that,  subject 
thereto  and  as  therein  further  provided,  the  trost 
premises  and  the  income  thereof  should  be  divisiUe 
amonff  his  children  in  certain  shares  and  propor- 
tions differing  from,  and  in  lieu  of,  those  mentioned  in 
his  will. 

He  also  made  two  other  codicils,  the  effect  of  whioh 
it  is  unnecessary  to  mention. 

The  testator  died  on  the  20th  of  June,  1890,  sor- 
vived  bv  his  wife,  two  sons,  and  two  daughters ;  snd 
his  will  and  codicils  were  proved  on  the  16th  of 
September,  1890. 

At  his  death  he  was  absolutely  entitled  to  three 
policies  of  assurance  on  the  life  of  Henry  Bidley 
Ellington,  effected  in  the  Equitable  Assurance  Offioe 
— viz. :  two  policies  for  £600,  and  a  third  for  £2,500, 
the  last-mentioned  policy  being  subject  to  a  mortgage 
to  the  said  office  for  securing  repayment  of  a  sum  of 
£3,000,  with  interest  thereon,  at  five  per  cent.  The 
surrender  value  of  the  said  policies  at  the  testator's 

(a.)  Beported  by  C.  0.  Hbnslbt,  Esq.,  Barristsr- 
at^Law. 
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death,  less  the  mortgage  debt  and  interest,  amounted 
to  £3,773  Is.  8d. 

On  the  testator's  death  the  defendant,  who  was  the 
idle  proving  executor  and  acoeptinff  tnistee,  with  the 
ooncoirence  of  the  testator's  widow  and  children, 
retained  the  policies  nntil  the  death  of  the  said  Henry 
Bidley  Ellington  on  the  14th  of  March,  1895.  From 
tiie  death  of  the  testator  down  to  the  death  of  the 
■aid  Henxy  Bidley  Ellington  the  premiums  on  the 
policies  and  the  interest  on  the  mortgage  debt  were 
paid  by  the  said  trustee  out  of  the  income  of  the 
testator's  estate. 

On  the  death  of  the  said  Henry  Bidley  Ellington  a 
lam  of  £9,093 15s.  became  payable  on  the  said  policies, 
subject  to  the  said  mortgage  and  interest  to  tne  date 
of  payment  of  the  policies. 

On  the  10th  of  May,  1895,  the  sum  of  £6,015  Hs.  6d. 
was  paid  to  the  said  trustee  in  respect  of  the  policies, 
being  the  above-mentioned  sum  of  £9,093  15s.,  less 
the  amount  of  principal  and  interest  on  the  mort- 

This  was  an  originating  summons  by  the  widow, 
the  two  daughters,  and  one  of  the  sons  of  the  testa- 
tor to  have  it  determined  what  were  the  respective 
rights  and  interests  of  the  several  persons  who,  since 
the  death  of  the  testator,  had  been  and  were  then  en- 
titled to  the  income  of  the  testator's  residuary  estate, 
and  of  the  persons  entitled  to  the  said  residuary 
estate  or  any  share  therein  in  remainder  expectant 
upon  the  interest  of  those  entitled  as  aforesaid  to  and 
m  the  above-mentioned  sum  of  £6,015  178.  9d. ;  and 
in  narticnlar  whether  the  respective  tenants  for  life 
imder  the  said  will  and  codi^s  were  entiUed  to  be 
recouped  out  of  the  said  surplus  policy  moneys  the 
amount  applied  out  of  income  in  payment  of  the  said 
premiums  and  mortgage  interest ;  and  whether  they 
or  any  of  them  were  entitied  to  any  and  what  com- 
pensation  or  equivalent  for  the  income  which  they 
would  have  derived  from  the  proceeds  of  the  sale  or 
conversion  of  the  testator's  interest  in  the  said  policies 
had  the  same  been  sold  or  converted  immediately 
after  his  death. 

Benshaw,  Q.C.,  and  Dauney,  for  the  plaintiff. — 
Since  the  testator's  death  the  premiums  and  interest 
have  been  paid  out  of  income.  The  tenants  for  life 
■hould,  therefore,  have  the  amount  made  good  out  of 
the  policy  moneys.  There  should  be  an  apportion- 
ment of  the  policy-moneys  as  between  the  tenants  for 
life  and  remaindmnen  according  to  the  following  rule. 
Fmd  the  sum  which,  if  put  out  at  interest  at  the 
testator's  death  and  accumulated  at  interest  at  four 
peroent.,  would  amount  to  the  policy-moneys,  and 
apply  that  sum  as  capital  and  the  remainder  as 
income:  In  rt  Chesterfield' $  {Earl)  TrusU,  32  W.  R. 
361, 24  Ch.  D.  643 ;  Beavan  v.  BeavaUy  32  W.  B.  363n, 
24  Ch.  D.  649n ;  In  re  Flower,  Matheson  v.  Ooodwyn, 
62  L.  T.  N.  S.  216,  38  W.  B.  IHg.  184,  63  L.  T.  N.  S. 
201,  39  W.  B.  Dig.  9;  In  re  ffob$on,  34  W.  B.  70; 
Wright  V.  LamheH,  26  W.  B.  206, 6  Ch.  D.  649 ;  In  re 
Hengler^  Frawde  v.  Hengler,  41  W.  B.  491,  [1893]  1 
Ch.d86. 

Warrington,  Q.O.,  and  Lavingtcn,  for  the  defendants. 
We  do  Dot  din>ute  that  the  amount  of  the  premiums 
ihould  be  ma&  good  to  the  plaintiflfs.  They  are  not» 
however,  entitled  to  the  amount  of  the  interest  on 
the  morl^gage,  because,  as  the  mortgage  debt  was  not 

eoff  at  the  testator's  death,  when  it  should  have 
paid  C&,  they  have  received  an  excess  of  income, 
predsdj  equal  to  the  interest  they  now  claim.  We 
admit  that  the  sum  which  has  fallen  in  should  be 
nportioned  according  to  the  principle  of  In  re 
ChederJuUPB  {Earl)  Trust$. 

Cur.  adv.  vuXU 

KxiswiOH,  J.— It  is  rooBonably  dear  and  was 


conceded  in  argument  that  the  relative  rights  of  the 
tenant  for  life  and  remaindermen  must  be  adjusted 
according  to  the  rule  in  In  re  Chesterfield 8  {Earl)  TrusU. 
If,  apart  from  the  decision  in  In  re  Hobaon,  there 
remamed  any  doubt  respecting  the  applicability  of 
that  rule  in  a  case  like  the  present,  that  decision 
would  wholly  remove  it.  The  rule  is  applicable  to 
circumstances  of  considerable  variety  as  is  illustrated 
by  In  re  Hengler,  Frowde  v.  Hengler,  the  real  question 
in  each  case  must  be  how  to  make  it  work  justiy 
between  the  parties  interested  according  to  the  special 
facts.  Here  the  special  facts  are  that  the  reversionary 
interest  in  question  was  a  policy  subject  to  a 
mortgage,  and  that  the  interest  on  that  mortgage 
as  well  as  the  premiums  on  the  policy  were  horn 
time  to  time  paid  out  of  the  income  to  which  the 
tenant  for  life  would  otherwise  have  been  entitied. 
The  mortgage  itself  has  now  been  paid  off  out  of  the 
money  received  under  the  policy  together  with  a 
small  amount  of  interest  which  may  be  ignored,  and 
we  are  dealing  with  the  balance  of  the  policy  monies 
remaining  after  discharge  of  the  mortgage  and  no  more. 
But  for  the  necessity  of  making  some  special  provinon 
in  respect  of  interest  and  premiums,  the  application 
of  the  rule  would  be  easy.  One  would  calculate  what 
sum,  if  invested  at  four  per  cent,  interest  at  the  date 
of  the  testator's  death,  would  produce  the  amount  of 
this  balance,  and  that  sum  would  be  capital  to  be 
invested  for  the  ben^t  of  the  estate,  and  the  rest 
would  belong  to  the  tenant  for  life. 

The  tenant  for  life  has,  however,  in  fact,  received 
year  by  year  less  than  she  was  entitied  to  by  reason 
of  part  of  the  income  having  been  taken  to  keep  down 
the  interest  and  premiums.  Adjustment  must  now  be 
made  on  the  footing  that  these  yearly  sums  ought  to 
be  recouped  to  her  out  of  the  money  preserved  by 
such  expenditure— that  is,  the  policy  moneys.  Of 
course,  they  ought  to  be  recouped  with  interest,  and 
I  think  that  interest  ought  to  oe  calculated  at  4  per 
cent.  I  hesitate  about  the  figure,  but  it  is  to  be 
observed  that  I  am  here  dealing,  not  with  the  rate 
which  trustees  with  restricted  powers  of  investment 
might  have  earned,  but  the  rate  which  an  absolute 
owner,  free  to  deal  as  she  pleased,  might  have  obtained 
for  her  money.  These  sums,  therefore,  will  have  to  be 
deducted  in  her  favour  from  the  net  policy  moneys, 
and  the  balance  must  be  apportioned  between  capital 
and  income  on  the  principle  above  explained.  Except 
for  the  necessary  subtraction  in  the  first  instance  of 
the  costs  of  these  proceedings,  the  arithmetic  might 
all  be  worked  out  m  a  schedule  to  the  order ;  but,  as 
it  is,  the  order  can  only  direct  how  the  rule  shall  be 
applied  to  the  yet  unascertained  sum  which  will  re- 
main after  subtraction  of  the  taxed  costs  from  the 
existing  balance,  less  the  sums — which  can  easily  be 
calculated — payable  to  the  tenant  for  life  on  adjust- 
ment of  capital  and  income  accounts. 

Solicitor,  C.  W.  DommeU. 


Nov.  6,  7. 


Chan.  Div.  ] 

Yaughan  Williams,  J.  j 
Thb  Ambition  Investment  Buildino  Society,  (a.) 
Building  society  —  Investing  member — Withdrawal  — 

Priorities— Notice  of  withdrawal—Surplus  funds  of 

society. 

In  a  building  society,  the  rules  of  which  provide  that 
investing  members  may  withdraw  their  shares  upon 
giving  a  month* s  notice  to  the  society,  the  stopping  of  the 

(a.)  Beported  by  Y.  db  S.  Fowke,  Esq.,  Barrister-   \ 
at-Law. 
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society* $  htisinesBt  or  the  recognition  of  the  necessity  of 
stoppage  hy  the  officers  of  the  society  ^  and  not  the  insoU 
vency  of  the  society ^  is  the  proper  point  at  which  to  draw 
the  line  in  determining  the  question  whether  a  notice  to 
withdraw  operates  so  as  to  give  the  member  giving  such 
notice  priority  over  other  members. 

Summons. 

The  above-named  society  was  incorporated  in  the 
year  1882  under  the  Building  Societies  Act,  1874,  for 
the  purpose  of  raising  a  fund  for  making  advances  to 
members  upon  the  security  of  freehold,  leasehold,  and 
oopyholdproperty  by  way  of  mortgage,  pursuant  to 
37  &  38  Viot  c.  42. 

The  rules  provided  as  follows  : — 

*<  Annual  General  Meeting.'* 

3.  '*  An  annual  general  meeting  of  the  members 
shall  be  held  in  the  month  of  February  in  every  year, 
at  which  meeting  a  balance-sheet  of  the  accounts, 
regularly  audited,  together  with  a  report  from  the 
directors  of  the  state  of  the  affairs  of  the  society, 
shall  be  laid  before  the  members." 

"  Membebs." 

"Membeb  Defined." 

16.  '*  The  holder  of  a  share,  upon  which  not  less 
than  six  months*  subscription  have  been  paid,  and  in 
respect  of  whioh  no  advance  has  been  made,  shall  be 
deemed  an  investing  member  as  to  such  share,  and 
shall  be  entitled  to  vote  in  respect  of  such  share,  and 
the  holder  of  any  share  upon  which  an  advance  has 
been  made  shall  be  deemed  a  borrowing  member, 
and  shall  be  entitled  to  vote." 

"  WiTHDBAWAL." 

21.  ''Any  member  may  withdraw  all  or  any 
of  his  shares  upon  giving  one  month's  notice  in 
writing  to  the  secretary,  when  such  member  shall  be 
entitled  to  receive  back  his  net  monthly  subscriptions, 
with  such  portion  of  the  profits  realized  as  may  have 
been  posted  to  his  credit,  toother  with  such  interest 
as  the  directors,  in  their  opmion,  consider  the  state 
of  the  society*s  business  will  allow,  such  interest  to  be 
calculated  up  to  the  end  of  the  month  preceding  the 
date  of  the  notice.  If  more  than  one  member  shall 
give  notice  to  withdraw,  they  shall  be  paid  in  rotation 
according  to  priority  of  notice:  provided  id  ways 
that  widows  and  children  of  deceased  members  shall 
have  preference." 

Bule  39  provides  that  the  society  should  be  dissolved 
if  the  dissolution  thereof  should  be  resolved  upon  by 
the  vote  of  three-fourths  of  the  members  present  at  a 
special  general  meeting  of  the  society,  convened  for 
that  purpose. 

The  society  commenced  to  carry  on  business  in 
April,  1883.  After  1890  the  society  had  practically 
no  new  business,  and  there  were  numerous  with- 
drawals of  depositors  and  shareholders.  The 
accounts  of  the  Bodetv  were  made  up  and  audited 
yearly  up  to  the  31st  of  December  in  each  year.  The 
accounts  were  duly  audited  up  to  the  31st  of  Decem- 
ber^ 1890,  and  a  balance-sheet  for  the  year  ending  at 
that  date  was  prepared,  together  with  a  report  by  the 
directors,  in  which  they  said  that  during  tJie  past 
year  the  society  had  practically  had  no  new  business, 
a  state  of  afiBftirs  which  "  at  present  shews  no  sign  of 
improvement ;  this,  in  conjunction  with  the  fact  that 
the  capital  of  the  society  during  the  same  period  has 
been  considerably  decreased  by  withdrawals,  has  caused 
them  ^i.e.,  the  directors]  to  arrive  at  the  conclusion 
that,  m  the  interests  of  the  shareholders,  the  society 
should  be  dissolved.  They  have,  therefore,  called  a 
special  general  meeting  to  be  held  directly  after  the 
annual  meeting,  at  which  a  resolution  to  that  effect 


will  be  moved,  and  the  directors  will  be  prepared  fully 
to  discuss  matters  with  the  members,  who  will  then  be 
in  a  position  to  act  as  they  may  think  best.  The 
directors  are  of  opinion  that  if  the  members  deoide  at 
the  present  time  to  dissolve  the  society,  and  the  same 
be  done  in  an  economical  manner,  the  capital  will  be 
returned  in  full."  It  appeared  that  in  zae  year  1890 
the  society  was  commennally  insolvent.  On  the  5th 
of  February,  1891,  a  notice  was  duly  sent  to  the 
members,  together  with  the  director's  report  and  the 
balance-sheet,  convening  a  meeting  for  the  12th  of 
February  to  be  held  immediately  after  the  close  of 
the  annual  meeting,  for  the  consideration  of  resolu- 
tions to  dissolve  the  society,  and  to  appoint  liquida- 
dators.  On  the  1 2th  of  February  the  annual  general 
meeting  and  the  special  meeting  were  held,  and  a 
resolution  was  duly  passed  that  the  society  should  he 
dissolved,  and  liquioiBitors  were  appointed. 

Prior  to  the  12th  of  February  the  following  letters 
of  withdrawal  had  been  received.  One  from  Miss 
Amelia  Annie  Lark,  dated  and  received  on  the  20th 
of  January,  1891.  One  from  another  lady  dated  and 
received  the  5th  of  February.  There  was  some  others 
dated  the  6th  of  February  and  the  lOth  of  February, 
and  received  on  those  dates  or  on  the  day  after  the 
date  of  the  notices. 

The  society  was  in  course  of  liquidation,  and  had 
pcdd  its  outside  creditors  and  there  were  surplus  assets 
to  be  distributed,  and  questions  had  arisen  as  to  the 
priorities  of  the  various  persons  who  had  given  notices 
of  withdrawal  as  above  stated,  and  a  summons  was 
taken  out  for  directions  to  determine  whether  any  and 
which  of  the  shareholders  who  had  so  given  notices 
ot  withdrawal  were  entitled  to  priority  over  the  other 
holders  of  investment  shares  m  the  society.  The 
summons  had  been  referred  to  the  judge  from  the 
registrar  for  argument. 

FawcuSt  for  the  liquidators  and  the  members  who 
had  given  no  notice  of  withdrawal. 

John  Hendersony  for  Miss  Lark. — ^Miss  Lark  is  en- 
titled in  priority  to  all  other  members  to  receive  bade 
her  net  monthly  subscriptions,  and  any  portion 
of  profits  realized  and  posted  to  her  dredit  under  role 
21.  She  g^ve  notice  of  withdrawal  before  the  notice 
convening  the  general  meeting  and  of  the  proposed 
resolution  to  wind  up  were  sent  out.  There  was  no 
question  of  insolvency  so  far  as  sh6  knew  at  the  time 
sne  ^ve  her  notice.  To  affect  the  validity  of  a  notice 
of  withdrawal  there  must  be  *'  notorious  "  insolvency 
which  was  not  the  case  here  as  far  as  Miss  Luk  was 
concerned.  Mathew,  J.,  in  7n  re  Sunderland  36<A 
Universal  Building  Society,  38  W.  R.  509,  24  Q.  B.  D, 
394,  speaks  of  a  rule  of  withdrawal  not  being  applica- 
ble in  cases  where  it  has  become  **  notorious  "'  that  a 
building  society  cannot  meet  its  liabilities.  But  no 
,  such  case  is  made  here.  [Yauohan  Williams,  J.— 
,  It  appears  from  Mathew,  J.'s,  judgment  that  he,  in 
,  drawing  the  line  at^whioh  the  rule  ceases  to  be  opera- 
tive, considiers  not  the  knowledge  of  the  person 
giving  the  notice  ot  Withdrawal,  but  the  state  of  the 
sodetv's  affairs.]  When  the  notice  was  given  lOss 
Lark  knew  nothing  of  the  state  of  the  society's  affurs 
at  all,  and  is  entitled  to  priority :  Carrick  v.  North 
British  BuiUing -Society y  22  Sc.  L.  Bep.  833. 

Chester  Jones  and  Hanselly  for  the  other  parties  who 
had  given  notices  of  withdrawal. — We  do  not  claim 
priority  but  only  equality  in  sharing  in  the  surplus 
assets.  The  word  "  notorious  "  used  by  Mathew,  J., 
in  In  re  Sunderland  Z6th  Universal  Building  Sod^ 
means  notorious  to  those  persons  whose  duty  ^t  is  to 
:  carry  on  the  business  of  the  society.  Hie  nue  giving 
priority  ceased  to  apply  when  it  bscame^notorious  to 
the  officers  of  the  society  that  the  society  oQuld  not 
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meet  its  liabilities  and  was  oommeroially  insolyent. 
That  was  in  1690. 

They  referred  to  Carrick  v.  North  British  Building 
Society;  WdUon  v.  Edge,  33  W.  B.  417,  10  App.  Cas. 
33;  and  In  re  Mutual  Society,  24  Ch.  D.  (n)  425. 

Fawcua,  in  reply,  dted  Barnard  v.  Tomeon,  [1894] 
lCh.374. 

Yaughan  Williams,  J.—This  is  a  case  whioh 
giTes  rise  to  qnestions  as  to  the  priorities  of  non- 
borrowing  members  of  a  bmlding  society.  The  case 
is  ooe  in  whioh  the  society  has  been  dissolved  and  has 
paid  its  outside  creditors  m  fall,  and  these  questions 
aiiseasto  the  priorities  of  non-borrowing  members 
inier  ee.  The  first  material  date  is  the  5th  ox  February, 
1891,  when  the  report  and  balance-iheet  were  sent 
out  The  next  material  date  is  the  12th  of  February, 
1891,  when  the  resolution  was  passed  that  the  society 
should  be  dissolved.  At  that  time  a  number  of  non- 
borrowing  members  had  given  notices  of  withdrawal, 
and  they  assert  that  they  are  entitled  under  the  rules 
to  priority  inter  se  in  the  distribution  of  the  assets 
of  the  society  after  payment  of  outside  creditors. 
One  of  these  claimants  is  Miss  Lark.  She  gave  a 
notice  of  withdrawal,  which  matured  on  the  7th  or 
10th  of  February,  1891 — i.e.,  at  some  time  between 
the  date  of  the  notice  convening  the  meeting  and  the 
holding  of  the  meeting.  In  the  case  of  all  the  other 
claimants,  their  notices  did  not  mature  until  after  the 
12th  of  February,  and  in  their  case  it  is  immaterial 
for  me  to  consider  the  particular  dates.  It  is  only  in 
the  case  of  Miss  Lark  that  the  particular  date  of  the 
notice  of  withdrawal  is  material  in  determining  the 
question  of  priority. 

Sometimes  it  is  not  an  assistance  to  have  a  number 
of  cases  dted,  because  it  is  often  difficult  to  reconcdle 
them.  But  in  the  present  instance  that  is  not  so.  It 
seems  to  me  that  the  cases  which  have  been  cited  form 
a  continuous  current  of  authority,  and  are  consistent 
and  do  not  contradict  one  another  in  any  way.  The 
last  case  is  the  case  of  Barnard  v.  Tomsont  [1894]  1 
Ch.  374.  I  do  not  propose  to  go  into  the  facts  of  that 
case  at  length,  because  if  you  only  look  at  the  judg- 
ment of  ^orth,  J.,  you  will  see  that  he  is  simply 
carrying  out  and  recognizing  the  principles  laid  down 
by  Hathew,  J,,  id.  In  re  Surulerland,  Ac,  cetae.  When 
North,  J.'s  judgment  is  looked  at,  it  will  be  seen  that 
the  view  he  takes  is  that  the  line  ought  to  be  drawn 
at  the  time  when  it  is  recognized  that  there  has  been 
a  stoppage  of  business,  or  it  has  been  recognized  by 
those  competent  to  form  an  opinion  that  the  business 
must  be  stopped.  [His  lordship  stated  the  main  facts 
in  Barnard  v.  Tomeon,  and  went  on.]  North,  J.,  said  in 
Barnard  ▼.  Tomaon :  "  The  result  is  that  I  can  find 
nothing  whatever  prior  to  the  instrument  of  dissolu- 
tion to  indicate  such  a  state  of  things  as  could  put  an 
end  to  the  operation  of  the  existiog  rules  upon  the 
principles  laid  down  in  the  cases.  I  nave  no  materials 
for  diawing  a  line  earlier  than  the  date  of  the  instru- 
ment of  dissolution.  It  seems  to  me,  therefore,  that  all 
the  notices  to  withdraw  are  good  down  to  that  time." 
What  were  the  <*material8**  for  which  North,  J.,  looked 
and  which  he  was  unable  to  find  ?  He  clearly  means 
that  there  had  not  been  a  stoppage  of  business  in  fact 
or  a  reoognition  by  the  officers  of  the  society  that  m 
there  must  be  a  stoppage  of  business.  He  does  not  f 
ask  the  qnestion.  Aye  or  No,  Was  the  society  solvent , 
or  insolvent  when  the  notices  to  withdraw  were  given  ?  V 
The  question,  therefore,  is.  Has  there  in  fact  been 
a  8toppo£^  of  business  or  a  recognition  by  the  officers 
of  the  society  that  there  must  be  such  a  stoppage  ? 
North,  J.,  follows  the  judgment  of  Mathew,  J.,  in 
Stmderkmd,  dx.,  cose.  Let  us  see,  therefore,  what 
lCatbew>  J.,  zeaUy  says.    Mathew^  J.»  says:  *'The 


contention  on  this  point "  [i,e,,  of  the  members  giving 
notices  to  withdrew]  "  was  that,  untQ  the  winding-up 
order  had  been  actually  made,  they  were  entitled  to 
withdraw,  and  so  to  constitute  themselves  creditors  of 
the  societies.  The  liquidator  insisted  that  the  societies 
were  Imown  to  be  insolvent  on  the  17th  of  February, 
1887,  and  that  the  right  which  members  would  other- 
wise have  had  of  quitting  the  societies  was  then  at  an 
end."    Qliat  is  the  way  Mathew,  J.,  puts  the  question, 
and  that  is  the  contention  he  says  was  raised  by  the 
liquidator.      His  judgment  is :  *'  We  are  of  opinion 
that  this  rule^'  ftheTule  as  to  ^withdrawing  members] 
^  was  not  intended  to  apply  where  the  society  was  no 
longer  able  to  carry  on  its  business,  and  where  it  had 
become  notorious  that  the  society  could  not  meet  its 
liabilities.    It  would  be  altog^&er  unreasonable  to 
suppose  that  it  was  intended,  in  the  event  of  insol- 
vency, to  permit  one  set  of  members  to  escape  from 
liability  at  the  expense  of  others.    There  would  seem 
to  be  no  adequate  consideration  or  motive  for  such  an 
arrangement.    The  rule  seems  to  us  not  to  contem- 
plate   any   such    contingency    as   a   suspension    of 
business,  and,  therefore,  only  to  provide  for  a  with- 
drawal from  the  society  while  it  was,  or  was  believed 
to  be,  still  solvent."    There  has  been  a  good  deal  of 
argument  as  to  the  meaning  of  Mathew,  J.'s  judg- 
ment.   In  particular,  a  question  has  been  raised  as  to 
what  he  meant  when  he  spoke  of  the  society  being 
Imown  to  be  insolvent,   and  when  it  had  become 
* '  notorious  "  that  the  society  could  not  meet  its  liabili- 
ties.   Mathew,  J.,  had  not  the  slightest  intention  of 
defining  the  conditions  under  which  the  right  of  with- 
drawal would  be  brought  to  an  end,  but  simply  to  say 
that  in  the  case  before  him  there  was  a  society  which 
was  insolvent,  and  could  not  meet  its  liabilities.  He  laid 
down  no  such  general  rule  as  that  the  right  to  with- 
draw was  dependent  on  the  knowledge  of  the  person 
giving  the  notice  or  the  officers  of  uie  society.    He 
only  says  these  conditions  were  present  in  that  pcur- 
ticular  case.     That  is  my  understanding  of   what 
Mathew,  J.,  means.      If  I  look  at  the  case  of  Walton 
V.  Edgesnd  Carrick  v.  North  British  Building  Society, 
1  see  that  the  re^l  question  propounded  by  the  judges 
to  themselves   was,  Has  there  been  a  stoppage  of 
business,  or  anything  equivalent  to  a  stoppage  of, 
business  ?  The  judges  there  held  that  where  there  had 
been  a  stoppage  of  business  or  anything  equivalent 
to  a  stoppage  of  business,  the  right  to  with<&aw  was 
determined.    Lord  Shand  says,  in  Carrick  v.  North 
British  Building  Society,  "  In  the  case  of  Tennant  v. 
The  City  of  Glasgow  Batik,  6  Court  of  Sees.  Cas., 
4th    ser.,    H.    L.    69,    in    whidi    a    number    of 
authorities   were   dted  and   considered   as   to   the 
efiPect  of  the  stoppage  of  a  business  on  the  de- 
clared insolvency  of  the  company,  it  was  held  that 
no  change  could  thereafter  be  made  in  reference  to 
the  righte  or  etattts  of  the  members  of  the  company, 
so  that  at  least  tiie  rights  of  creditors  might  be  pre- 
served."     Lord  Shand  recognized  that  the  condition  ' 
determining  the  right  to  withdraw  was  the  stoppage 
of  business. 

When  one  comes  to  consider  for  whom  rule  21  was 
passed,  it  will  appear  that  stoppage  of  business  is 
the  point  at  which  the  line  is  to  be  drawn  in  a  case 
like  this,  and  not  insolvency.  People  have  put  their 
money  into  a  concern,  and  there  is  a  provision  for 
withdrawal.  The  moment  the  venture  comes  to  an 
end,  or  it  is  recognized  by  those  competent  to  jadee 
that  the  venture  must  come  to  an  end,  every  principle 
of  justice  requires  that  those  who  joined  the  common 
venture  should  bear  the  losses.  That  is  the  moment 
at  which  the  rule  diiould  cease  to  apply.  In  the 
present  case  that  time  was  arrived  at  on  tiie  12th  of 
February  when  tiie  resolution  for  dissolution  was 
passed.     That  point  had  not  been  arrived  at  before 
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the  12th.     There  was  no  recognitioii  in  the  direotors 
report  of  the  necessity  to  stop  the  business. 

There  will,  therefore,  be  a  declaration  that  Miss 
Lark  is  entitled  in  priority  to  all  other  members,  and 
the  liquidator  will  be  directed  to  pay  her  in  full. 
The  remaining  shareholders  are  entitled  pari  passu. 
Costs  of  all  parti^  to  be  paid  out  of  the  resiaue  of 
funds. 

Solicitors,  PhUip  J  BuOand;  Lewis  is  Sons. 


Q.  B.  Div.     -) 
(Grantham  and  |  Aug.  6,  1895. 

Lawranoe,  JJ.) ) 

Wood  {Appellant)  v.  The  London  County  Council 
{Respondents),  (a.) 

Local  government -'Metropolis — Erection  of  buildings 
unth  quadrangle  in  centre^  Quadrangle  for  use  of 
tenants  only— Sanction  of  London  County  Council — 
**  Laying  out  street  for  carriage  traffic** — London 
Building  Act,  1894  (67  &  58  Vict.  c.  ccxiii.),  s.  7. 

The  appellant^  toko  was  the  owner  of  a  site  where 
formerly  a  brewery  business  had  been  carried  on  by  him, 
resolved  to  use  the  ground  for  building,  and  he  accord^ 
ingly  erected,  fronting  on  the  public  street,  a  building 
with  shops  on  the  ground  floor  and  fiats  above,  and  with 
an  archuKiy  through  the  middle  of  tht  ground  floor. 
He  afterwards  proposed  to  build  round  the  other  three 
sides  of  the  quadrangle  formed  by  clearing  away  the  old 
houses,  and  when  the  buildings  would  be  completed  there 
would  beforty 'two  flats  with  a  quadrangle  or  courtyard 
in  the  centre  from  which  there  tooiUd  be  two  staircases  to 
the  flats.  There  would  be  no  exit  or  entrance  to  or 
from  the  quadrangle  except  by  the  archway,  which  was 
dosed  by  an  iron  gate,  ana  the  quadrangle  would  be  for 
the  use  only  of  the  tenants  of  the  flats  and  those  visiting 
them,  and  the  public  toould  be  entirely  excluded  from  it. 

Held,  that  this  quadrangle  was  not  a**  street "  within 
the  meaning  of  section  7  of  the  London  Building  Act, 
1894,  and  that  the  appellant,  in  commencing  to  lay  out 
the  quadrangle,  had  not  **  commenced  to  form  or  lay  out 
a  street  for  carriage  traffic**  within  the  meaning  of  that 
section,  and  did  not,  therefore  reguire  the  previous  sane- 
Hon  of  the  London  County  Council. 

Case  stated  b^  Mr.  De  Butzen,  metropolitan  police 
magistrate,  sittmg  at  Westminster  Police  Court. 

A  summons  was  taken  out  upon  complaint  made  on 
bdialf  of  the  London  County  Council  (the  respon- 
dents) affainst  the  appellant,  that  the  appellant  did 
unlawfully  commence  to  .form  and  la^  out  a  certain 
street  for  carria^  traffic  without  havms  first  made 
an  apolication  m  writing  to  the  London  County 
Council  for  and  obtained  Uieir  sanction  to  the  forma- 
tion and  laying  out  of  such  street  for  carriage  traffic, 
contrary  to  the  provisions  of  section  7  of  the  London 
Building  Act,  1894  (57  &  58  Vict.  c.  ocxiii),  which 
provides  that  **  before  any  person  commences  to  form 
or  lay  out  any  street,  whether  intended  to  be  used 
for  carriage  traffic  or  for  foot  traffic  only,  such  person 
shall  m^e  an  application  in  writing  to  the  Council 
for  their  sanction  to  the  formation  or  laying  out  of 
such  street  either  for  carriage  traffic  or  for  foot  traffic 
(as  the  case  may  be)  .  .  .  and  no  person  shall 
commence  to  form  or  lay  out  any  street  or  carriaffe 
traffic  or  for  foot  traffic  without  having  obtained  the 
sanction  of  the  council  '* ;  and  section  8  provides  that 
*'  a  person  shall  be  deemed  to  commence  to  form  or 
lay  oat  a  street  if  he  erect  a  fence  or  other  boundary 


(a.)  Beported  bv  Sir  Shxbston  Bakbb,  Bart, 
Sarrister-at-Law. 


or  lay  down  lines  of  kerbing  or  level  the  surftioe  of 
the  ground  so  as  to  define  the  course  or  direction  of  a 
street,  or  if  he  form  the  foundation  of  a  house  in  such 
manner  and  in  such  a  position  as  that  such  house  will 
or  may  become  one  of  three  or  more  houses  abutting 
on  or  erected  beside  land  on  which  a  street  is  intended 
to  be  or  may  be  thereafter  laid  out  or  formed: 
Provided  that  no  person  shidl  be  deemed  to  commence 
to  form  or  lay  out  a  street  if  he  do  any  of  the  acts 
in  this  B«H!tion  mentioned  for  some  purpose  other  than 
that  of  forming  or  laying  out  a  street. 

The  site  in  question  in  this  case,  until  reoeatly, 
formed  part  of  the  site  of  an  old  brewery  belonging 
to  the  appeUant,  and  of  a  private  house  connected 
therewith. 

At  the  time  when  the  brewery  existed  there  waa  a 
covered  entrance  or  footway  about  six  feet  wide  by 
the  side  of  the  private  house  from  Victoria-street 
into  a  square  yard  on  the  site,  and  from  the  square 
vard  there  were  two  other  entrances  to  other  plaoes, 
out  such  entrances  and  footway  were  not  used  by 
the  public,  and  no  right  of  way  existed  over  the 
same. 

About  1891  the  appellant  sold  the  brewery  busi- 
ness, and  the  brewerv  ceased  to  be  used,  and  in  1894 
the  appellant  resolved  to  utilize  the  site  for  building, 
and  he  accordingly  erected,  fronting  or  abutting  on 
Victoria-street,  a  building  comprising  shops  on  the 
ground  floor  with  flats  above,  and  an  archway 
through  the  middle  of  the  ground  floor  of  the 
building. 

Such  buildinflpi  were  erected  in  accordance  with 
the  statutes  applicable  thereto  prior  to  the  passing  of 
the  London  Building  Act,  1894,  and  the  south-west 
wall  of  such  building  was  left  unfinished  with  a  view 
to  the  subsequent  extension  of  the  buildings. 

Shortly  after  the  passing  of  the  Act  of  1894  the 
appellant  decided  to  extend  the  building  fronting  on 
Victoria-street  by  building  round  the  other  uiree 
sides  of  the  ouadrangle  formed  by  clearing  away  the 
brewery  buildings,  and  on  the  18th  of  April,  1895, 
he  gave  notice  to  the  district  surveyor  in  compliance 
wim  the  said  Act,  of  his  intention  so  to  do,  out  he 
made  no  application  to  the  county  council  for  their 
sanction  to  the  formation  and  laying  out  of  a  street 
in  connection  therewith. 

When  the  buildings  would  be  completed  by  extend- 
!ing  them  round  the  other  three  sides  of  the  quadrangle 
there  woidd  be  in  all  about  forty-two  fiats,  and  there 
would  be  two  entrances  and  staircases  leading  from  the 
quadrangle  to  the  fiats.  There  would  also  be  a  one- 
storied  bmlding  to  be  used  as  an  estate  office. 

There  would  be  no  exit  or  entrance  to  or  from  the 
quadrangle,  except  by  the  archway  in  Victoria-street, 
which  was  closed  by  lofty  iron  g^tes,  and  this  archway 
and  the  quadrangle  would  be  for  the  use  of  the  tenants 
of  the  fiats  in  the  proposed  new  buildings,  and  of  the 
tradesmen  and  others  visiting  them  with  or  without 
.carriages,  and  the  public  at  large  would  be  entirely  ex- 
cludea  from  them. 

,  On  the  drd  of  April,  1895,  the  appellant's 
solicitors  wrote  to  the  respondents*  solicitors,  statins 
that  the  appellant  had  done  enough  to  bring  himselT 
within  section  8  of  the  Act  if  his  proposed  scheme 
were  in  contravention  of  the  Act,  and  requesting  the 
respondents  to  take  the  necessary  steps  to  have  the 
question  determined,  and  on  the  24th  of  April  the 
above  summons  was  issued  on  the  application  of  the 
county  council. 

The  respondents  contended,  and  the  appeUants 
denied,  that  the  appdlants  had  commenced  to  form 
and  lay  out  a  street  for  carriage  or  foot  tmffio 
within  the  meaning  of  section  7. 

The  magistrato  found,  as  a  faot»  that  the  place  in 
question:  was  a  st^reet*  and  held  tl|at  the  appeUant 
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had,  under  the  cnrcnmHtaiioeB,  oommenced  to  form 
and  hj  oat  &  street  for  carriage  traffic  within  the 
nH^ftimgfrf  section  7  of  the  London  Building  Act, 
1894,  and  he  accordingly  convicted  the  appellant, 
nd  ordered  him  to  pay  a  nominal  fine,  and  £5  5s. 
eofts. 

The  question  now  was  whether  the  decision  of  the 
Bisgiftrate  was  risht. 

fat  the  appel^mt,  it  was  contended  that  this 
ODsdrazij^  was  really  only  a  courtyard  belonging  to 
tae  Uook  of  bnildii^,  and  was,  in  fact,  part  of  the 
enrtflage  of  the  buildings ;  that  it  was  a  courtyard 
laid  oat  solely  for  the  convenience  of  the  tenants,  and 
that  tlie  case  found  that  it  could  not  be  used  b^  the 
public  at  large,  and,  therefore,  did  not  come  within 
section  7 :  The  Lcndon  County  Council  v.  Davisy  43 
W.  B.  674 ;  Pilhrow  v.  Veary  of  8t  Leonard,  Shore- 
dUch,  43  W.  E.  342,  [1895]  1  Q.  B.  433. 

Foot  the  county  council  it  was  contended  that  it 
was  a  pure  question  of  fact  whether  this  was  a  street 
or  not  within  the  meaning  of  the  section,  and  that 
the  magistrate  had  found  as  a  fact  that  it  was  a  street, 
and  that  his  decisicm  was  finaL 

Laweon    Walton,    Q.C,    and  E.   Morten,  for   the 
qipdlant. 
Orippi,  Q.C,  and  Avory,  for  the  respondents. 

Gbahthak,  J. — In  this  case  we  are  asked  by  the 
learned  magisi^ate  to  say  whether  or  not  his  deoision 
was  right  in  holding  that  this  was  a  street,  and  that 
the  appellant  had,  under  the  circumstances,  com- 
menced  to  form  and  lay  out  a  street  for  carriage 
traffic  within  the  meaning  of  section  7  of  the  London 
Bnildinf^  Act,  1894.  In  answer  to  that  question  we 
both  think,  without  any  hesitation  that  he  was  wrong, 
and  that  he  decided  wrongly.  It  was  contended 
vary  strongly  for  the  county  council  that  we  ought 
not  to  interfere  in  this  case  because  the  learned  magis- 
trate had  found  as  a  fact  that  it  was  a  street  and 
that  the  appellant  was  commencing  to  lay  it  out ;  and . 
it  was  said  that  in  a  case  of  this  kind  it  was  essentially 
a  question  of  fact  for  the  magistrate,  and  although 
otaier  magisfarates  had  all  of  them  come  to  a  contrary 
view,  yet  it  was  not  a  question  of  law  in  any  way, 
and  it  must  be,  as  a  question  of  fact,  left  to  the 
decision  of  each  magistrate  hearing  the  case.  If  that 
were  so,  the  result  would  be  that  you  would  have  as 
many  different  decisions  as  there  were  map;istrates 
flitting  in  London.  Therefore,  we  do  not  think  that 
each  particolar  magistrate  can  decide  this  according 
to  his  own  particular  view ;  we  think  he  must  decide 
it  aooordii^  to  what  are  the  legal  definitions  of  the 
words  used,  or  at  any  rate  he  is  not  to  find  as  a  fact 
that  which  the  law  would  not  allow  to  be 
the  foct  in  the  particular  case.  He  has  found  this  as 
a  &ct,  because  the  owner  of  the  property  proposes 
to  deal  with  it  in  a  particular  view.  He  says  that 
deahng'  with  it  in  l^t  way  brings  it  witJiin  tJbe 
section*  Thst  is  a  matter  of  law,  and  we  hold  that 
it  does  not  bring  the  owner  within  that  section, 
whidi  is  only  intended  to  apply  to  a  different  set  of 
oircomstanoes  from  those  which  we  have  to  deal 
with  here.  The  owner  of  the  property  had  used  it 
lor  a  great  number  of  years  for  a  particular  purpose. 
It  was  a  large  space,  and  there  were  ways  through 
it  which  were  used  1^  the  owner  for  his  horses,  carts, 
and  drays,  and  they  were  used,  probably,  far  more 
than  th^  wiU  be  now.  The  owner  proposes  to  pull 
down  the  stables,  waggon  sheds,  mrew  houses  and 
▼arious  places,  and  buud  mansions  in  the  place  of 
tiioee  bmldings  which  were  there  before.  He  pro- 
poses to  improve  the  centre  of  this  place,  pulling 
oown  the  brewery,  and  making  a  garden  round  it, 
leaving  a  sofficient  spftoe  for  the  cabs  or  the  carriages 
of  jieople  who  will  live  in  this  place,  or  who  are 
denzous  of  coming  to  call  upon  those  who  are  there. 


The  whole  place,  from  beginning  to  end,  is  as  private 
as  it  can  possibly  be.  It  is  true  that  the  owner  pro- 
poses to  let  it  out  in  flats,  but  he  reserves  to  himself 
the  absolute  right  over  the  whole  of  this  piece  of  land, 
and  people  BUQply  have  the  rights  whicn  he  chooses 
to  give  them.  That  being  so,  can  this  quadrangle  oi 
courtyard  of  these  houses  be  called  a  street,  or  said 
to  be  laid  out  for  carriage  traffic  ?  The  7th  section 
says  that  before  any  person  commences  to  form  or 
lay  out  any  street,  whe^er  intended  to  be  used  for 
carriage  traffic  or  for  loot  traffic,  he  must  make  an 
application  to  the  county  coundL  Now,  if  the  argu- 
ment for  the  county  council  were  correct,  the  foot- 
way up  to  the  house  seems  to  me  to  come  within  the 
definition  of  street,  because  a  portion  of  tiie  ground 
which  he  has  for  the  purpose  of  building  a  house  on 
is  used  for  foot  traffic  it  is  used  for  people  going 
up  to  the  house,  and  I  do  not  see  where  one  is  to 
draw  the  line  if  that  were  a  street.  If  the  owner  is 
not  to  be  allowed  to  kegp  private  a  courtyard,  as  has 
been  done  in  this  case,  1  cannot  see  how  he  can  deal 
with  any  portion  of  his  land  which  is  devoted  to  the 
passing  to  and  fro  of  people  going  to  the  house,  or 
can  reserve  to  himself  the  right  of  making  that  road- 
way or  footway  which  he  thinks  most  suitable  for 
communication.  In  this  particular  case  the  claim  is 
made  under  a  section  which  would  make  it  necessary 
for  the  owners  to  devote  40  feet  of  this  road  to  a 
carriage-way,  or  where  there  was  no  roadway,  20 
feet  of  this  space  to  a  footway,  absolutdy  useless,  and 
absolutely  mconsistent  with  the  rights  of  private 
owners.  I  quite  agree  that  we  are  not  justified  in 
considering  ourselves  bound  by  the  case  of  the  London 
CowiiMf  Council  v.  Davie,  because  that  was  the  con- 
verse of  this  case,  and  the  magistrate  found  the  other 
way,  and  the  coi^  held  that  the  magistrate  was  jus- 
tified in  finding  as  he  did,  at  any  rate  that  they 
could  not  hold  that  he  was  v^rong.  Although  we 
cannot  say  that  that  is  a  direct  authority  by  which 
we  are  bound  in  this  case,  where  the  magistrate  has 
found  the  other  way,  we  are  entitied  to  sav  this,  that 
not  only  in  that  case,  but  in  almost  iJl  the  cases  in 
which  this  question  hM  been  argued,  ti^e  learned 
judffes  used  such  an  example  as  tms  to  diow  that  it 
would  not  be  a  street  if  the  owner  proposed  to  deal 
with  it  as  he  proposed  to  deal  with  it  in  this  case. 
Therefore,  we  are  entitled  to  call  in  aid  the  arguments 
used,  and  the  statements  of  the  judges  of  what  their 
views  would  be  in  a  case  similar  to  tibe  case  now  before 
us.  It  is  true,  as  stated  for  the  coimty  council,  that  the 
word  ** street"  has  never  been  absolutely  defined, 
but  there  are  many  cases  in  which  it  has  been  held 
that  that  which  has  been  done  here  is  not  a  ''  street." 
We  are  not  called  upon  here  to  lav  down  a  de&dtion 
of  what  is  a  street,  but  we  are  entitled  to  say  whether 
or  not  this  is  a  street  within  the  meaning  of  this  par- 
ticular section.  We  have  both  come  to  the  conclu- 
sion that  it  is  not  a  street  within  that  section,  and 
that,  therefore,  the  conviction  must  be  quashed. 

Lawbaitob,  J.,  concurred. 

Appeal  Mowed  with  coeta,  and  oonvuHon  quaehed. 

Solicitors  for  the  appellant,  Godden,  Son,  &  Holme. 

Solicitor  for  the  respondents,  W.  A,  BlaxUmd. 
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Lttnacy. 


In  se  Oathsbine  Salt.— In  be  J.  H.  Jokes. 


GOUBT  OF  ApFBAX.. 


Eunaq}. 

(A.  L.  Smith  and  \  xt       o»t     Tk      « 

^  Eigby,  L.JJ.)    I  Nov.  27;  Dec.  5. 

In  re  Cathbkine  Salt,  (a.) 

Lunatic  —  Person  lawfully  detained  —  Settled  land  — 
Tenant  for  life — Power  of  leading — Exercise  of 'power 
hy  receiver  duly  constituted^  Settled  Land  Ad,  1882 
(45  <fe  46  Vict,  c.  38),  ss.  6.  62^Lunacy  Act,  1890 
(53  Vict.  c.  5),  s.  116.  sub-sections  1  (c),  2 ;  «.  120(h). 

The  court  has  power,  under  sections  116  and  120  of 
tlic  Lunacy  Act,  1890,  to  authorize  the  committee  of 
the  estate  of  a  lunatic,  lawfully  detained  but  not  so 
found  by  inquisition,  to  exercise  the  powers  of  leasing 
given  to  the  lunatic  as  tenant  for  life  of  settled  land» 

In  re  Baggs  (a  note  tothe  case  of  In  re  X.),  42  W.  B, 
657,  [1894]  2  Ch.  415,  distinguished. 

The  official  solicitor  having  been  duly  appointed 
receiver,  under  section  116  of  the  Lunacy  Act,  1890, 
of  the  estate  of  Catherine  Salt,  a  lunatic  lawfully 
detained,  but  not  so  found  by  inquisition,  applied  to 
the  court  for  an  order,  under  section  120  of  the  same 
Act,  that  he  might  be  at  liberty  to  execute  the  powers 
of  leasing  vested  in  the  lunatic  as  tenant  for  life  of 
certain  property  under  the  will  of  her  late  husband. 
The  receiver  desired  to  execute  the  lease  of  a  public- 
house,  known  as  the  Forge  Inn,  Cardiff,  to  an 
intending  lessee,  and  the  master  had  found  that  ti^e 
proi>osed  lease  would  be  beneficial  to  the  estate  of  the 
tenant  for  life  and  remainderman. 

When  the  application  went  before  Kay,  L.J.,  in 
chambers  it  was  supposed  to  be  determined,  or  at 
any  rate  prejudiced,  by  In  re  Baggs,  a  note  to  ttie  case 
of  In  re  X,  42  W.  B.  657,  [1894]  2  Ch.  415. 

Kay,  L.J.,  referred  tJie  matter  to  the  court. 

Ingle  Joyce,  for  the  application. — I  submit  that  full 
power  is  given  to  the  judge  to  make  the  order  under 
section  120  (h)  of  the  Lunacy  Act,  1890,  and  that 
then  the  power  will  fall  within  section  6  of  the  Settled 
Land  Act,  1882,  and  not  within  section  62  of  that 
Act,  which  has  no  application  to  the  present  case.  If 
In  re  Baggs  has  the  effect  which  it  was  supposed  to 
have,  the  result  will  be  that  in  every  case  where  a 
power  of  leasing  is  required  to  be  exercised,  the 
expense  of  the  inquisition  and  the  appointment  of  a 
committee  must  be  incurred,  even  in  small  estates. 

Cur,  culv,  vult. 

Dec.  5. — ^A.  L.  Smith,  L.J.,  read  the  following 
judgment: — ^This  is  an  application  by  the  officii 
solicitor  who  has  been  appointed  under  section  116  of 
the  Lunacy  Act,  1890,  to  exercise  the  powers  of  a 
committee  of  the  estate  of  Catherine  Salt,  a  person 
lawfully  detained  as  a  lunatic  though  not  so  found 
by  inquisition,  for  an  order  under  section  120  of  that 
Act,  that  he  mav  be  at  liberty  to  execute  the  powers 
of  leasing  vested  in  Catherine  Salt,  as  tenant  for  life 
in  the  property  in  question  under  tibe  will  of  her  late 
husband,  and  in  particular  to  execute  a  lease  of  a 
public  house  called  the  Forge  Inn,  Cardiff,  to  an 
intending  lessee,  and  the  question  is  whether  sudi  an 
order  can  be  made. 

The  proposed  lease  has  been  found  by  the  master 
to  be  a  b^efidal  lease  to  the  estate  of  Catherine  Salt 
and  the  persons  entitled  in  remainder. 

It  is  not  a  lease  within  the  powers  of  leasing  con- 
tained in  the  will,  and  the  leasmg  powers  in  part  4, 
8.  6,  of  the  Settled  Land  Act,  1882,  will  have  to  be 
resorted  to. 

(aO  Eeported  by  W.  Shalloboss  Goddabd,  Esq., 
Bi^rrister-at-Law. 


By  section  120  of  the  Lunacy  Act,  1890,  it  it 
enacted :  '*  The  judge  may  by  order  authorize  and 
direct  the  committee  of  the  estate  of  a  lunatic  "  (in 
which  position  the  present  applicant  stands  by  virtue 
of  section  116  (2))  to  (h)  **  execute  any  power  of 
leasing  vested  in  a  lunatic  havinic  a  limited  estate 
only  in  the  property  over  which  the  power  extends.'* 

if  the  lease  proposed  to  be  executed  had  been  a 
lease  within  the  power  contained  in  the  will  it  would 
clearly  have  been  within  the  express  terms  of  this 
section,  for  Catherine  Salt  had  a  limited  estate  onlv 
in  the  property  in  question,  she  being  tenant  for  me 
thereof. 

By  section  6  of  the  Settled  Land  Act,  1882,  it  is 
enacted  that  *'  a  tenant  for  life  may  lease  the  settled 
land  or  any  part  thereof,"  to  state  it  shortly,  in 
the  way  proposed  to  be  done  in  the  present 
case. 

Bebus  hie  stantibus  (where  is  the  difficultv)  f  It 
appears  to  me  that  there  is  no  difficulty  whatever, 
for  the  case  falls  witbin  the  express  terms  of  the  two 
Acts. 

But  it  is  suggested  that  there  is  a  decision  in  this 
court  of  In  re  Martha  Baggs  (a  widow),  reported  in 
the  note  to  In  re  X.,  which  stands  in  the  way. 

In  my  judgment  it  does  nothing  of  the  land.  In 
that  case  an  application  was  made  under  section  116, 
sub-section  2  of  the  Lunacy  Act,  1890,  not  for  an 
order  to  lease,  but  for  an  order  to  "sell  property 
*  belonging '  to  the  lunatic,"  she  having  only  a  life 
estate  tisercin,  and  this  court  held  that  uie  applioant 
could  not  bring  that  case  within  that  sub-section, 
because  the  property  did  not '  belong '  to  the  lunatic, 
she  having  onljr  a  Hfe  interest  therein,  and  that  he 
could  not  brmg  the  case  within  the  provisions 
of  section  62  of  the  Settled  Land  Act,  1882,  be- 
cause that  section  only  applied  to  a  tenant  for  life, 
who  was  a  lunatic  so  found  by  inquisition,  which 
Martha  Baggs  was  not ;  and  this  court  therefore  held 
that  it  was  a  caae  not  provided  for  by  either  the 
Lunacy  Act,  1890,  or  the  Settled  Land  Act,  1882. 

But  in  my  judgment  the  present  caae  is  expressly 
in  terms  provided  for  by  section  120  of  the  Lunacy 
Act,  1890. 

We  are  not,  therefore,  fettered  by  this  case,  for  it 
does  not  apply  to  the  present  case,  and  in  my  judg- 
ment an  order  giving  power  to  execute  the  proposed 
lease  can  be  legally  maAe,  and  we  make  such  order 
accordingly. 

BiOBY,  L.J.,  gave  judgment  to  the  same  effect. 
Application  allowed. 
Solicitor,  TAc  Offiaal  Solicitor. 


dtoutt  Of  appeal. 

From  Chan.  Div.       ) 
(Lindley,  A.  L.  Smith,  J  Dec.  4,  5. 

and  Rigby,  L.JJ.)      ) 

In  re  J.  H.  Jokes,  (a.) 

Solicitor  and  client — Costs—Business  in  magistrate$ 
court  and  court  of  quarter  sessione— Agreement  as  to 
costs — Jurisdiction  of  High  Court  to  set  astde-^ 
Attorneys  and  Solicitors  Act,  1870  (33  <fe  34  VtcL  c 
28),  ss,  4,  8,  10,  15. 

A  documnt  signed  by  a  client  alone  relating  to  t?ie 


(a.)  Reported  by  W.  Shalloboss  Qoddabd,  Esq., 
Barrister-at-Law. 
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fof/maU  of  eosU  may  he  **  cm  agreement  in  writing  " 
vikin  eedion  ^  of  the  AUomeye  and  Solieitore  Act, 
1870. 

Such  an  agreement  reUAing  to  hueinese  done  by  a 
toUdior  in  a  poUce'Cowrt  or  ina  court  of  quarter  eeseiona 
ii  nhfed  to  taxation  in  the  ueual  way,  and  may  be 
amined^  and,  if  necessary ,  $et  aside  by  a  judge  of  the 
High  Court. 

The  expressions  **  the  court  **  or  **  a  judge  "  in  the 
Ad  of  1870  are  inapplicable  to  a  police  magistrate  or  a 
court  of  Quarter  sessionSy  and  are  only  applicable  to  a 
couri  of  taw  or  equity  having  in  the  ordinary  exercise 
of  ii»  jurisdiction  power  to  set  aside  such  agreemtnU. 

8o  held,  affirming  Stirling,  J.  (ante,  p.  10). 

Appeal  from  a  deoision  of  Stirling,  J.,  reported 

Q»ky  p.  10. 

A  dient  took  out  a  summons  against  his  solicitor, 
J.  H.  Jones,  asking  for  the  delivery  and  taxation  of  a 
biU  of  costs  under  the  following  circumstances : — 
The  oHent  was,  in  October,  1893,  committed  for  trial 
to  the  Otfdiff  Quarter  Sessions  on  a  criminal  charge. 
The  solicitor  was  retained  by  him  to  defend  hun. 
The  client  thereupon  paid  the  solicitor  £25  on  account 
of  oosts,  and  two  days  later  signed  a  document 
agreeing  to  pay  a  lump  sum  of  £75  in  satisfaction  of 
aU  the  costs,  the  solicitor  threatening  that  unless  such 
agreement  were  signed  he  would  withdraw  from  the 
defence  of  the  client.  The  client  was  tried  at  sessions 
and  acquitted.  He  subsequently  paid  the  balance  of 
the  £75  and  took  out  the  summons  as  above. 

At  the  heazinff  of  the  summons  a  preliminary 
objection  was  tucen  that  the  document,  not  being 
ngaed  by  the  solicitor,  was  not  an  agreement  within 
tM  Attorneys  and  SoHoitors  Act,  1870 ;  that  it  related 
to  business  done,  and  could  not  be  set  aside.  A 
further  objection  was  taken  that  even  if  the  &g]ee- 
meot  came  within  the  provisions  of  the  Act,  the  High 
Court  had  no  jurisdiction  under  section  8  of  the  Act 
to  set  a^e  tne  agreement,  the  proper  tribunal  to 
desl  with  the  matter  being  either  the  magistrates' 
court  or  the  court  of  Quarter  sessions. 

Stiriing,  J.,  overruled  the  objections,  and  ordered 
delivery  of  a  Idll  of  costs  and  taxation,  and  restored  the 
somiDons  to  tiie  paper. 

The  solicitor  appealed. 

Section  4  of  the  Attorneys  and  Solicitors  Act,  1870, 
ii  as  foUows : — *'  An  attorney  or  solicitor  may  mske 
sn  agreement  in  writing  with  his  client  respecting 
the  amount  and  joanner  of  payment  for  the  whole  or 
sny  part  of  any  past  or  future  services,  fees,  charges, 
or  disbursements,  in  respect  of  business  done  or  to  be 
done  by  such  attorney  or  solicitor,  whether  as  an 
sttomey  or  solicitor  or  as  an  advocate  or  convey- 
sncer,  either  by  a  gross  sum  or  by  commission  or 
peroentagft.  or  by  a  salary  or  otherwise,  and  either  at 
the  Hune  or  at  a  greater  or  at  a  less  rate  as  or  than 
the  rate  at  which  he  would  otherwise  be  entitled  to 
be  remunerated,  subject  to  the  provisions  and  con- 
ditions in  this  part  of  this  Act  contained." 

Section  8 : — "  No  action  or  suit  shall  be  brought  or 
instituted  upon  any  such  agreement,  but  eY&ry 
question  respecting  the  validity  or  effect  of  any  such 
sgreement  may  be  enforced  or  set  aside  without  suit 
or  action  on  motion  or  petition  of  any  person  or  the 
representative  of  any  person  a  party  to  such  agree- 
ment, or  being  or  alleged  to  be  liable  to  pay 
or  being  or  c&ming  to  be  entitled  to  be  paid  the 
costs,  fees,  charges,  or  disbursements  in  respect  of 
which  the  agreement  is  made  by  the  court  in  which 
the  business,  or  any  part  thereof,  was  done,  or  a 
judge  thereof ;  or  if  the  business  was  not  done  in  any 
ooint,  then  where  the  amount  payable  under  the 
agreement  exceeds  £50  by  any  superior  court  of  law 
or  equity  or  a  judge  thereof,  and  where  such  amount 


does  not  exceed  £50,  by  the  jud^  of  the  county 
court  which  would  have  jurisoiction  in  an  action 
upon  the  agreement.'* 

Section  10 : — '*  When  the  amount  agreed  for  under 
any  such  agreement  has  been  paid  by  or  on  behalf  of 
the  client,  or  by  any  person  chargeable  with  or 
entitled  to  pay  the  same,  any  court  or  judge  having 
jurisdiction  to  examine  and  enforce  such  an  agree- 
ment may,  upon  application  by  the  person  who  has 
paid  such  amount,  within  twelve  months  after  the 
payment  thereof,  if  it  appears  to  such  court  or  judse 
that  the  special  circumstances  of  the  case  require  the 
agreement  to  be  reopened,  reopen  the  same,  and 
order  the  costs,  fees,  charges,  and  disbursements  to 
be  taxed,  and  the  whole  or  any  portion  of  the 
amount  received  by  the  attorney  or  solicitor  to  be 
repaid  by  him,  on  such  terms  and  conditions  as  to  the 
court  or  judge  may  seem  just." 

Section  15 : — *'  Except  as  in  this  part  of  this  Act 
provided,  the  bill  of  an  attorney  or  solicitor  for  the 
amount  due  under  an  agreement  made  in  pursuance 
of  the  provisions  of  this  Act  shall  not  be  subject  to 
any  taxation  nor  to  the  provisions  of  the  Act  of 
6  &  7  Vict.  c.  73  and  the  Acts  amending  the  same 
respecting  the  signing  and  delivery  of  the  bill  of  an 
attorney  or  solicitor." 

Dunham,  for  the  appellant. — I  submit  that  the 
Hi^h  Court  has  no  jurisdiction  on  account  of  the 
Sohcitors  Act.  Until  the  passing  of  that  Act  there 
was  no  power  whatever  for  a  client  to  agree  to  pay  a 
lump  sum  for  costs ;  the  client,  having  once  agreed 
to  pay  a  lump  sum,  cannot  reopen  the  quMtion 
afterwards. 

Ashton-Oross,  for  the  respondent,  was  not  called 
upon. 

LiNDLBY,  L. J. — ^This  is  an  appeal  from  an  order  of 
Stirling,  J.,  setting  aside  an  agreement  between  a 
soUdtor  and  a  client  as  to  the  payment  of  costs.  The 
point  raised  by  Mr.  Dunham  is  that  the  application  to 
set  aside  this  agreement  was  made  to  the  wrong  court. 
The  costs  in  question  were  incurred  in  relation  to 
defending  the  client  in  a  criminal  proceeding 
before  a  magistrate  and  before  the  court  of  quarter 
sessions,  l&e  client  was  committed  for  trial  oy  the 
magistrate,  but  at  the  quarter  sessions  he  was 
acquitted.  Mr.  Dunham  contends  that  in  order  to 
set  aside  this  agreement  the  proper  course  is 
to  take  it  either  to  the  magistrate's  court  or 
to  the  court  of  quarter  sessions.  He  relies  upon 
the  provisions  of  the  Attorneys  and  Solicitors  Act» 
1870,  and  says  that,  according  to  the  language  of 
that  Act  these  costs  have  been  incurred  in  a  proceeding 
in  a  court,  and  that  the  court  having  jurisdiction  to 
set  aside  the  agreement  is  the  court  in  which  the 
proceeding  took  place. 

Now,  that  contention  strikes  an  English  lawyer  as 
rather  startling,  because  until  1870  nobody  ever 
imagined  that  either  a  magistrate  or  justices  at 
quarter  sessions  had  jurisdiction  to  set  aside  an  agree- 
ment. 

It  would  be  strange  if  the  Legislature,  in  dealing 
with  agreements  between  solicitors  and  their  diente 
and  in  providing  machinery  for  setting  aside  such 
agreements,  had  made  such  a  very  large  alteration  in 
the  law  without  there  being  any  sign  of  an  intention 
to  alter  tiie  law  with  regard  to  magistrates  and 
quarter  sessions  in  other  respects.  It  must  be  ad- 
mitted that  the  Act  is  awkwardly  drawn.  The 
material  sections  are  4,  8,  10,  and  15.  The  Act  con- 
tains no  definition  of  a  *'  court,"  and  it  is  an  Act  to 
amend  the  law  relating  to  the  remuneration  of 
attorneys  and  solicitors,  not  an  Act  to  extend  the 
j  urisdiction  of  magistrates  or  quarter  sessions.  Section 
4,  which  in  effect  enables  a  solicitor  to  make  an 
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agreement  with  his  dient  as  to  his  remaneration  for 
work  done  without  the  necessity  of  taxation,  says 
this:  [His  lordship  read  the  section,  and  con- 
tinued : — ]  That  is  to  say,  the  section  renders  law- 
ful that  which  was  previously  considered  illegal — 
namely,  an  agreement  by  a  solicitor  with  his  client 
for  a  lump  sum.  There  can  be  no  question  that  the 
expression  **  whole  or  any  part  of  any  past  or  future 
services,'*  and  so  on,  includes  business  done  in  all 
courts  and  everywhere  else. 

Then  follows  this  proviso  •  [His  lordship  read  the 
proviso,  and  continueid :~]  That  does  not  look  as  if 
any  court  like  a  criminal  court  were  intended.  Then 
the  section  goes  on  :  [His  lordship  read  the  remainder 
of  the  section,  and  continued : — ]  That  is  the  first 
time  that  the  expression  *'  court  or  a  judge"  is  used 
in  this  Act  of  Parliament.  That  must  mean  a  court 
or  a  judge  (qualified  to  try  an  action  at  law  or  hear 
a  suit  in  eqmty. 

Then  section  8  provides  that  any  such  agreement 
may  be  enforced  or  set  aside  '*  by  the  court  in  which 
the  business  or  any  part  thereof  was  done,  or  a  judge 
thereof,  or  if  the  business  was  not  done  in  any  court, 
then  where  the  amount  payable  under  the  agreement 
exceeds  £50  by  any  superior  court  of  law  or  equity 
or  a  judge  thereof,  and  where  such  amount  does  not 
exceed  £50  by  the  jud^  of  a  coimty  court  which, 
would  have  jurisdiction  in  an  action  upon  the  agree- 
ment." 

Mr.  Dunham  says  that  the  work  done  by  the 
solicitor  in  this  case  was  work  done  in  a  court,  and 
that  the  court  which  alone  has  jurisdiction  to  set  aside 
this  agreement  is  the  court  in  which  the  business  was 
done.  But  it  is  to  be  observed  that  the  expression 
used  is  **  by  the  court  or  a  judge  thereof.**  That 
language  appears  to  be  inapplicabfo  to  a  police  magis- 
trate and  to  the  court  of  quarter  sessions.  Obviously 
the  term  "  court  or  a  judge  *'  means  a  court  of  law  or 
equity  which  in  the  exercise  of  its  ordinary  juris- 
diction has  power  to  set  aside  agreements  of  this 
kind. 

The  other  sections  do  not  throw  any  light  on  the 
matter  or  carry  it  any  further.  No  doubt  the  lan- 
guage of  the  sections  which  Mr.  Dunham  has  picked 
out  is,  to  some  extent,  in  favour  of  his  contention  ; 
but  when  I  ask  myself.  Is  this  language  so  plain  as  to 
give  magistrates  or  justices  sitting  at  quarter  sessions 
a  new  jurisdiction  ?  my  answer  is  that  it  is  not.  It  is 
also  to  be  observed  that  under  the  previous  Act  these 
costs  would  have  been  taxed  by  the  Ck)urt  of  Queen's 
Bench,  and  it  is  absurd  to  say  that  Parliament  in- 
tended to  transfer  the  jurisdiction  from  the  Court  of 
Queen's  Bench  to  the  court  of  quarter  sessions.  The 
appeal  must  be  dismissed. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
This  is  a  proceeding  taken  by  a  client  who  was  tried 
at  Cardiff  for  receiving  stolen  goods  with  the  know- 
ledge that  they  were  stolen.  He  retained  Mr.  Jones 
as  his  solicitor  first  before  the  magistrate  and  aftw- 
wards  before  the  court  of  quarter  sessions.  Jones 
took  £25  for  his  expenses  before  the  magistrate.  I 
see  no  objection  to  that.  But  after  Mordecai  had 
been  committed,  and  when  the  day  of  the  trial  was 
drawing  nigh,  Jones  said  to  him,  **  If  you  don't  agree 
to  pay  me  £75  for  my  costs.  I  withdraw  from  the 
case  '* ;  and  under  this  pressure  Mordecai  acceded  to  his 
request  and  gave  a  charge  on  his  property  for  the 
amoimt,  and  he  afterwards  paid  the  balance  of  the 
£75.  So  that  Jones  has  in  bis  pocket  £75  for  defend- 
ing his  client  before  the  magistrate  and  at  quarter 
sessions.  Mordecai  was  acquitted  and  is  at  large, 
and  he  refuses  to  be  bound  by  this  agreement.  In 
these  circumstances  the  case  came  onlmfore  Stirling, 
J.,  for  the  purpose  of  having  the  agreement  set  aside 


and  getting  an  order  for  taxation  of  these  costs.  Mr. 
Dunham  took  this  point.  He  said :  "  Stirling,  J., 
had  no  jurisdiction  to  set  aside  this  agreement  or  to 
make  an  order  to  tax  because  of  section  8  of  the 
Attorneys  and  Solicitors  Act,  1870,  which  gives  the 
court  jurisdiction  to  enforce  or  set  aside  agreements 
for  costs.  Under  that  section  the  proper  court  to  set 
aside  this  agreement  is  not  the  Oburt  of  Chancery, 
but  is  either  the  court  of  the  magistrate  or  the  oourt 
of  quarter  sessions."  If  it  can  be  made  out  that  these 
courts  have  jurisdiction,  we  must  give  effect  to  that 
argument.  But  if  not,  the  point  is  a  bad  one.  I 
agree  that  section  8  is  not  artificially  drawn,  but 
looking  at  it  as  a  whole  it  is  obvious  what  the  Legis- 
lature mtended.  Section  4  enables  a  solicitor  to  enter 
into  a  bargain  with  his  client  for  a  lump  sum. 
Section  8  commences :  "No  action  or  suit  shall  be 
brought  or  instituted  upon  any  such  agreement." 
Now  what  does  that  mean  ?  Did  anybody  ever  hear 
of  bringing  an  action  or  instituting  a  suit  before  jus- 
tices either  at  petty  sessions  or  quarter  sessions? 
The  section  then  proceeds : — [His  lordship  read  on» 
and  continued: — J  The  words  ** action,^*  "suit," 
"  motion,"  *' petition,"  are  all  applicable  to  proceed- 
ings in  the  superior  courts,  or  possibly  also  to  pro- 
ceedings in  the  coimty  courts.  Then  what  is  the 
meaning  of  the  words  *'the  court  or  a  judge 
thereof  "  ?  Who  ever  heard  of  a  magistrate  being 
described  as  a  judge  of  a  oourt.  They  are  justices  of 
petty  sessions.  A^d  the  same  observation  applies  to 
the  Court  of  Quarter  Sessions.  They  are  all  justices. 
The  language  of  the  section  is  inapplicable  to  them. 
The  section  then  provides  a  remedy  in  the  case  of 
*' business  not  done  in  any  court" — i.e.,  any  court 
having  jurisdiction  to  enforce  or  set  aside  the  agree- 
ment. [His  lordship  read  the  concluding  part  of  the 
section,  and  continued: — "]  It  is  suggested  that  in 
the  present  case  tiie  effect  of  this  section  is  to  trans- 
fer the  jurisdiction  to  set  aside  the  agreement  from 
the  courts  which  have  heretofore  exercised  it  to  the 
magistrate  or  the  justices  at  quarter  sessions.  In  my 
juc^ment  this  contention  cannot  prevail.  Sections  10 
and  15  neither  add  to  nor  detract  from  section  8. 
The  technical  objection  therefore  fails,  and,  there 
being  ample  evidence  of  pressure,  I  think  that  this 
agreement  ought  to  be  set  aside  and  an  order  to  tax 
made. 

BiGBY,  L.J. — I  am  of  the  same  opinion.  I  agree 
with  the  reasons  already  given,  and  especially  the 
reasons  with  respect  to  the  words  **the  oourt  or  a 
judffe  thereof."  So  far  as  I  know  it  is  neither  the 
legal  practice  nor  the  common  practice  to  speak  of 
magistrates  or  justices  as  judges.  No  doubt  they 
have  important  judicial  functions  to  perform,  but 
they  have  been  called  justices  for  centuries,  and 
primd  facie  when  the  Legislature  uses  the  words  "  a 
court  or  a  judge  thereof  "  it  is  intended  to  exdude 
courts  in  which  justices  sit.  Then  you  find  the 
functions  imposed  by  the  stiitute  are  functions  of  a 
character  which  never  have  been  imposed  upon 
justices.  So  there  can  be  no  doubt  that  "  business 
not  done  in  any  court "  in  section  8  means  business 
not  done  in  any  oourt  having  a  judge  who  has  juris- 
diction to  set  aside  agreements.  As  soon  as  the 
technical  difficulties  are  out  of  the  way  this  is  clearly 
a  proper  case  for  an  order  to  be  made.  The  appeal 
must  oe  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant.  Riddell,  Vaizeyy  A 
Smith,  for  J.  H.  Jones,  Cardiff;  Vdllance  &  Vallanee, 
for  Hervey  E,  Murltfy  Bristol. 
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GovBT  OP  Appeal. 


Sdcpson  V,  "NLayob,  &o»,  of  Godmanohsstbb. 


COXTBT  OF  APPBAL. 


From  Chan.  Diy.  \ 

(Lord  Henohell ;  and  A.  L.  [  Not.  19,  21. 

Smith  and  Bigby,  L.JJ.)     j 

SmpsoH  V.  Ma  YOB,  &c.,  of  Qodmanchbstkk.  (a.) 

Easemeni—FreBcripHan — UBer—FremmpUon  in  law  of 
lost  grant, 

B.  was  the  owner  and  occupier  of  three  locks  on  a 
miain  river,  and  certain  navigation  and  other  rights  on 
ike  same  river.  The  G,  Corporation  had  for  many 
years  exercised  the  right  to  open  the  lock-gates  in  all 
times  ofjlood,  unthoiU  opposition  from  8,*8  predecessors 
in  title.  8,  brought  an  action  to  restrain  the  defendants 
from  exercising  a/ny  such  right.  The  G.  Corporation, 
01  owners  of  the  adjoining  lands  at  this  part  of  the 
river,  claimed  an  easement  to  open  the  gates,  or,  cUtema' 
timely,  the  presumpUon  of  a  lost  grant. 

Held,  thai  a  valid  easement  had  been  created  in  favour 
of  the  G.  Corporation,  and  that  such  cotUd  be  support^ 
hy  the  presumption  of  a  lost  grant. 

Appeal  from  a  decision  of  Wright,  J.,  sitting  as  an 
additional  judge  of  the  Chancery  division. 

The  plaintiff  was  the  owner  and  occupier  of  three 
Icxfaon  the  river  Onse,  known  as  Ghodmancheater, 
Houston,  and  Hemingford  locks,  and  also  held 
oertam  naTimtion  and  other  rights  over  that  part 
of  the  rirer  Ouse  where  the  locks  were  situate. 

Tb»  defendants  claimed  the  right  to  open  the  lock- 
gates  at  aU  times  when  the  river  was  m  flood,  and 
alleged  that  they  had  exeroiBed  this  {right  from  time 
immemorial. 

In  1689  one  moiety  of  the  navigation  and  all  rights 
imder  various  charters  and  Acts  had  become  vested 
in  one  Henry  Ashley.  In  the  same  year,  by  an 
mdeotm«  made  between  the  bailiffs,  assistants,  and 
oommonaltv  of  Gk>dmanchester  of  the  one  part,  and 
Henry  Ashley,  of  the  other  part,  it  was  agreed  {inter 
alia),  that  it  should  be  lawful  to  and  for  the  miller  of 
the  said  Godmanchester  mills  for  the  time  being,  and 
in  his  dehralt  or  omission  for  such  person  or  persons, 
officer  or  officers,  as  should  be  thereupon  appointed 
by  the  baili£b  of  CkKhnanchester  for  the  time  being, 
for  ever  thereafter,  upon  every  likelihood  and 
appearance  of  any  flood  or  outrase  of  water,  to  set 

r,  and  keep  open,  or  else  to  tiUce  off  the  gates  ;of 
aforesaid  sluices,  and  also  all  the  gates  of  the 
ahuoes  in  or  near  Houghton,  and  also  the  gates  of 
tiie  sluices  in  or  near  the  Ifilnes  at  or  near  Heming- 
fofd  Qny  in  the  said  county  of  Huntingdon,  and  lay 
them  upon  the  land  bv  the  side  of  the  said  sluices 
until  the  waters  should  be  fallen  and  the  floods  well 
alMited." 

The  defendants  based  their  ri^t  on  an  easement  to 
cause  the  waters  of  the  river  Ouse  to  pass  through 
the  sluices  or  locks  in  time  of  flood  for  the  benefit  of^e 
b(ffough  of  Godmanchester,  and  as  a  protection  for 
tlie  luids  and  the  occupiers  thereof,  ^e  easement 
was  claimed  under  2  &  3  Will.  4,  c  71,  and  under  the 
deed  of  1689,  or  under  some  lost  grant.  The  plaintiff 
denied  the  existence  of  any  right,  said  that  the  sluice 
g^had  only  been  opened  by  permission  of  the 
lock-owners,  and  daimed  an  injunction  to  restrain 
^  defendants  from  interfering  with  the  locks. 
Wzi^t,  J.,  refused    the   injunction.     The  plantiff 

E.  R.  Simpson,  for  the  appellant. — ^Nothing  short 
of  the  nant  of  an  easement  would  be  binding  on  the 
^mfm,  and  this  claim  is  not  an  easement;  it  is 
too  indefinite  and  uncertain,  is  destructive  of  the 
NTfient  tenement,  and  differs  in  important  respects 

(«.)  Reported  by  W.  Shalloboss  Qoddabd,  Esq., 
Barrister-«t-Law. 


from  all  known  easements.  [Lord  Hebscbxll 
referred  to  the  definition  of  an  easement  in 
Gale  on  Easements,  and  applied  it  to  the  present 
case.]  An  easement  cannot  be  legally  vested  m  any- 
one but  the  owner  of  the  dominant  tenement :  Gale 
on  Easements,  4th  ed.,  at  pp.  8,  9;  Bro.  Al^. 
Graunt,  pi.  130,  cited  in  Ackroyd  v.  Smith,  10  C.  B. 
164,  at  p.  188.  ICrackanthorpe,  Q.O.,  referred  to 
Goodman  v.  Corporation  of  ScUtash,  31  W.  E.  298, 
7  App.  Cas.  633.]  That  case  has  no  application  to 
easements,  and  was  a  case  between  trustee  and  cestt*i 
que  trust,  and  not  between  the  corporation  and  a 
third  party  as  here.  Secondly,  a  lost  grant  cannot 
be  presumed,  because  the  user  is  accounted  for  by 
the  deed  of  1689,  on  which  the  defendants  rely: 
Attorney-General  v.  Homer,  33  W.  R.  93,  14  Q.  B.  D. 
245.  The  defendants  have  not  proved  that  the 
exercise  of  the  right  daimed  is  beneficial  to  any  of 
the  alleged  dominant  tenements,  and  the  plaintiff  has 
proved  that  it  is  actually  prejudicial  to  some  of 
them. 

Crackanthorpe,  Q.C.,  and  T.  T.  Methold,  for  the 
respondents,  were  stopped  by  the  court. 

Lord  Hebsohell. — I  am  of  opinion  that  the 
decision  of  the  learned  judge  ought  to  be  affirmed. 
So  far  back  as  living  memory  goes — and  there  is 
ground  for  inferring  that  for  a  period  anterior  to 
living  memory — ^the  Ck>rporation  of  Gk)dmanchester 
have  exercised  the  riffht  in  times  of  fiood  of  raising 
certain  sluices  or  lodes  which  now  bdong  to  the 
plaintiff,  who  has  recently  become  owner  of  the 
navigation  upon  which  the  locks  or  sluices  are 
situate.  The  plaintiff  oomes  into  court  for  an  in- 
junction to  restrain  the  corporation  from  exercising 
this  alleged  right,  and  he  asserts  that  the  defendants 
have  no  such  right.  The  law  on  this  subject  has 
been  laid  down  in  Philipps  v.  HaUiday,  [1891]  A.  C. 
228,  at  p.  231,  39  W.  R.  Dig.  81,  m  terms  which 
were  concurred  in  by  the  House  of  Lords  as  follows : 
I*  Where  there  has  been  a  long  continued  possession 
in  assertion  of  a  right,  it  is  a  well-settled  prindple 
of  English  law  that  the  right  should  be  presumed 
to  have  had  a  legal  origin,  3  such  a  legal  origin  was 
possible,  and  that  the  courts  will  presume  that  those 
acts  were  done,  and  those  droumstcmces  existed  which 
were  necessary  to  the  creation  of  a  valid  title." 

The  question,  therefore,  is,  Can  the  corporation 
have  acquired  the  right  to  open  the  dtdce  eates  in 
anv  vaHd,  lawful  manner  F  That  question  admits  of 
only  one  answer.  Mr.  Simpson  says  they  can  not, 
because  this  is  not  an  easement  and  is  not  a  right 
which  the  law  can  recognize  as  having  a  legal  origin* 
But  in  my  opinion  it  is  an  easement  within  the  defi- 
nition contamed  in  the  first  chapter  of  **Gale  on 
Easements,"  which  is  a  perfectly  correct  definition. 
Easements  are  of  various  characters,  and  it  is  a  fal- 
lacy to  suppose  that  in  order  to  establish  the  existence 
of  an  easement  it  must  be  brought  within  some  par- 
ticular dass  of  easements  which  have  been  previously 
recognized.  Where  a  landowner  grants  to  another 
the  right  to  do  something  on  his  land  for  the  benefit 
of  the  land  of  the  grantee,  that,  primd  facie,  is  an 
easement;  and  the  right  here  damied  by  the  cor- 
poration falls  within  that  ^enmral  prindple.  It  is 
said  that  there  is  here  no  evidence  to  show  how  the 
right  came  into  existence,  but  if  the  corporation  are 
the  owners  and  occupiers  of  lands  which  can  be 
affected  by  the  fact  of  the  sluices  being  open  or  shut, 
then  those  lands  may  be  regarded  as  the  dominant 
tenements  in  respect  to  which  that  easement  is  granted 
by  the  owner  of  the  servient  tenement,  and  it  will  be 
presumed  that  the  grant  was  made  in  respect  of  sudi 
tenements  as  would  be  affected  by  the  exerdse  of  the 
right  claimed.    Then  it  is  objected  Ihat  in  some  cases 
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the  oorooration  are  the  owners  but  not  the  oocapiers 
of  the  land.  But  that  is  not  material,  as  tiiere  is  no 
difficulty  in  supposing  that  the  corporation  could 
exercise  the  right  for  the  benefit  of  tiieir  tenants; 
the  tenement  is  benefited  by  the  act  done,  whether 
the  owner  does  it  or  the  occupier  does  it.  Therefore, 
apart  from  any  deed  or  grant,  on  the  clearest  prin- 
ciples of  law,  this  alleged  right  is  capable  of  a  legal 
origin,  and  must  be  presumed  to  have  had  a  legal 
origin.  But,  further,  I  am  not  satisfied  that  the  ri^t 
cumot  be  rested  upon  the  grant  of  1689,  oou^ed 
with  a  lost  grant  wnich  there  seems  to  be  every  reason 
for  presuming.  [His  lordship  referred  to  the  deed, 
and  continued: — ]  Upon  the  true  construction  of 
this  deed  it  amounts  to  the  grant  of  an  easement  to 
the  corporation  as  owners  of  the  Qodmanchester  Mills. 
There  is  no  difficulty  in  granting  to  the  owners  of  the 
mills  the  right  to  op^  the  sluices  or  locks  now  in 
question.  But  it  is  said  that  at  the  date  of  the  grant 
Ashley  was  owner  only  of  an  undivided  moiety  of  the 
two  sluices,  other  than  Gbdmanchester,  but,  assuming 
that  the  right  cannot  be  rested  on  this  deed  alone,  the 
owners  of  the  other  undivided  moiety  insist  that  the 
purchase  of  the  Gbdmanchester  sluices  is  to  be  taken 
to  have  been  made  on  their  behalf  as  well  as  on 
behalf  of  Ashley,  and  the  court  so  holds.  Obviously, 
therefore,  they  cannot  take  the  benefit  of  this  deed 
without  also  submitting  to  the  burdens;  and,  if  a 
grant  is  necessary  to  complete  the  defendimt's  title,  a 
grant  ought  to  be  presumed,  having  regard  to  the 
lengthened  period  of  the  user.  Therefore,  it  is  im- 
material to  consider  whether  the  user  is  referable  to 
the  deed  of  1669  or  not,  since  in  either  case  there  is  a 
legal  foundation  upon  which  the  claim  can  'be  rested, 
and  to  which  effect  ought  to  be  given  in  accordance 
with  well-established  principles.  The  appeal  ought 
to  be  dismissed. 

A.  L.  Smith  and  Bigby,  L.JJ.,  concurred. 

Appeal  dUmissed, 

Solicitors  for  the  appellant.  Batten,  Proffitt,  &  Scott. 

Solicitors  for  the  res^ndents,  Oruhhe  &  Co.,  for 
Hunnybun  &  Sons,  Huntingdon. 


J^iSlb  Otourt  of  J^ujsttce. 


Chan.  Div. 
Chitty,  J. 


Nov.  27. 


Bates  v.  Kestebton.  (a.) 


Married  woman — SepanUe  use — Restraint  on  anticipa- 
tian^Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38). 
8.  2,  subsection  (1) ;  a.  61  sub-sections  (2).  (6) ;  s.  58, 
sub-section  (1)  viii.— Settled  Land  Act,  1884  (47  &  48 
Vict.  c.  18),  s.  8—"  Settlement "— **  Tenant  for  life." 

A  married  woman  entitled  in  possession  under  a  will 
to  the  equitable  fee  of  a  share  of  realty  for  her  separate 
use  without  power  of  anticipation  is  not  a  tenant  for  life, 
and  has  not  the  powers  of  a  tenant  for  life  under  the 
Settled  Land  Act,  1882,  of  the  share,  there  being  no 
*' settlement"  of  such  share  within  the  definition  in 
section  2,  sub-section  (1),  of  the  Act. 

Section  8  of  the  Settled  Land  Act,  1884,  enacting  that, 
for  ths  purposes  of  the  Act  of  1882,  the  estate  of  a  tenant 
by  the  curtesy  is  to  be  deemed  an  estate  arising  under  a 
settlement  made  by  his  wife,  refers  to  a  tenant  by  the 
curtesy  in  possession  only. 

Action. 

(o.)  Beported  by  J.  F.  Waley,  Esq.,  Barrister- 
at-Law. 


Solomon  Hilbert,  by  his  will  dated  in  1863,  directed 
that  his  debts,  funeral  and  testamentarr  expenses 
should  be  paid,  and  after  making  certain  bequests  he 
bequeathed  to  his  sons  his  leasehold  messuages  or 
tenements  and  premises  known  as  Nos.  1  and  2, 
Ck>ttage-road,  Pimlico,  upon  trust  to  pay  the  not 
yearly  rents  and  profits  of  the  said  premises  (after 
payment  of  the  ground  rent  and  other  outgoings)  to 
the  testator's  daughter,  Mary  Bates,  wife  of  Joseph 
Bates,  during  her  life,  and  after  her  decease  unto  and 
amongst  all  and  every  the  child  or  children  of  the 
said  Mary  Bates  in  equal  shares  as  tenants  in 
common.  The  testator  appointed  his  said  sons 
executors  of  his  will,  and  the  testator  declared  that  the 
leasehold  premises  so  bequeathed  to  each  of  his  said 
granddaughters  should  be  for  her  sole  and  separate 
use,  and  free  from  the  debts,  control,  or  engagements 
of  any  husband,  and  that  their  receipts  respectively, 
notwithstanding  coverture,  should  be  a  sufficient 
discharge  for  any  moneys  payable  to  them  respec- 
tively, and  that  neither  of  the  testator's  said  grand- 
daughters should  have  power  to  anticipate  the  same 
in  any  maimer  whatever. 

The  testator  died  in  1866,  and  his  daughter  Mary 
Bates  died  in  1893.  In  1890  Nos.  1  and  2,  Cottage- 
road  aforesaid  were  purchased  by  the  receiver  for 
the  metropolitan  pohce  district  under  his  statutory 
powers,  and  the  purchase-money  was  paid  into  oourt. 
The  court  in  1891  sanctioned  the  investment  of  part 
in  the  purchase  of  freehold  hereditaments  known  as 
No.  87,  South  End,  Croydon,  and  the  same  were 
conveyed  to  the  trustees  of  the  above  will  in  fee 
simple  upon  the  trusts  therein  expressed  concerning 
the  said  leasehold  premises  so  far  as  the  samawere 
applicable  to  freeholds.  .  .     -     . 

The  plaintiff,  who  were  the  four  surviving  chUdrop 
of  Mary  Bates,  in  April,  1895,  had  agreed  to  sell  to 
the  defendant,  and  the  defendant  had  agreed  to 
purchase,  the  fee  simple  of  No.  87,  South  End,  but  a  - 
difficulty  arose  in  r^ard  to  the  conveyance  of  the 
shares  of  the  ^intifiGs  Ada  Mary,  wife  of  Henry 
Farthing,  and  Edith  Ann,  wife  of  Nicholas  Giles, 
owing  to  the  restraint  on  anticipation  under  the 
above  will.  They  were  both  bom  in  the  testator's 
lifetime,  and  married  after  1882,  and  it  was  admitted 
at  the  bar  that  thev  both  had  issue  heritable.  The 
above  action  was  lor  specific  performance  by  the 
purchase  of  the  agreement,  but  now  came  on  upon 
notice  of  motion  for  judgment  upon  admissions ;  and 
the  only  point  that  ti^e  court  had  to  decide  was 
whether  Mn.  Farthing  and  Mrs.  Giles  were  or  had 
the  powers  of  tenants  for  life  of  their  shares  within 
the  meaning  of  the  Settled  Land  Act,  1882. 

Byrne,  Q.C.,  Macmorran,  and  Low,  for  the  plain- 
tiffis.— The  shares  of  the  two  married  women  heang 
subject  to  restraint  against  anticipation,  are  settled 
land  within  the  Settled  Land  Acts,  and  the  married 
women  have  the  powers  of  tenants  for  life  under 
those  Acts.  The  share  of  each  is  held  in  trust  for 
her  separate  use  for  life,  and  afterwards  for  her  hus- 
band, if  he  survives  her,  for  his  life  as  tenant  by  the 
curtesy.  The  wife  here  cannot  (except  by  will)  defeat 
her  husband's  curtesy :  Cooper  v.  Macdonald,  26  W.  B. 
377,  7  Ch.  D.  288.  [Chitty,  J.,  referred  to  Taller 
V.  Meads,  13  W.  R.  394,  4  De  G.  J.  &  S.  597.]  The 
land,  therefore,  is  settled  on  persons  -in  succenn^ 
within  section  2,  sub-section  (1),  of  the  Settled  Land 
Act,  1882.  See  also  sections  61,  58,  sub-section  (1) 
viii.  and  the  note  thereon  in  Wolstenholme's  Con- 
veyancing Acts,  7th  ed.,  p.  373,  and  the  Settled 
Land  Act,  1884,  s.  8,  which  support  our  oontention. 

Hewitt,  for  the  defendant.— There  is  no  such  settle- 
ment as  is  .contended  for  here.  The  husband  has  ik> 
present  estate,  only  a  spes  successionis  at  most,  and  hia 
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enrteBy,  if  it  arises,  will  arise  bv  operation  of  law» 
and  not  under  or  by  yirtae  of  tbe  testator's  will. 
Sectioin  61  does  not  appl^  to  a  case  like  this,  and 
lection  58,  sab-section  (ll  Tiii.,  and  the  8th  section  of 
the  Act  of  1884  contemplate  a  tenant  by  the  curtesy 
mpoMession. 

He  also  referred  io  In  re  TippeUa*  and  Newbouid'e 
CAnUract,  36  W.  B.  597,  37  Oh.  D.  444,  and  In  re 
Cwrrey,  35  W.  E.  326. 

The  two  married  women  can  only  make  a  titie  by 
ffetting  an  order  under  section  39  of  the  Conyeyandng 
Act,  1881,  removing  the  restraint  on  anticipation  to 
which  their  shares  are  subject. 

Btfme,  Q.C,  in  reply,  referred  to  Go.  litt,  67a,  and 
Hood  and  Challis  on  the  Conveyancing  and  BetUed 
Land  Acts,  4th  ed.,  p.  300. 

Chiity,  J. — ^This  is  a  question  between  vendor  and 
purchaser.  The  vendors  contend  that  the  two  married 
women,  each  of  whom  is  plainly  entitied  to  a  share 
under  tlie  will,  are  or  have  the  powers  of  tenants  for 
life  within  the  meaning  of  the  Settied  Land  Act, 
1882,  by  virtue  of  the  Act  of  1884.  The  vendors' 
trgument  results  in  this,  that  because  the  married 
women  are  restrained  from  anticipation,  therefore 
they  can  dispose  of  their  shares  in  the  land  under  the 
Settled  Land  Act.  The  property  is  now  freehold, 
and  I  must  treat  the  property  as  freehold.  [His 
lordship  here  read  the  wOl  and  stated  the  facts  as  far 
as  material.]  The  two  married  women  were  living  at 
the  death  of  the  testator,  and  the  limitations  and 
restrictions  of  the  will  as  to  the  granddaughters, 
thungh  addressed  to  a  dass,  are,  for  the  reasons 
stated  by  me  and  the  Ck>urt  of  Appeal  in  /n  re  Russell^ 
Darrell  v.  Dorrdl,  atde,  p.  100,  [1895]  2  Oh.  698, 
good,  and  not  void  for  remoteness. 

It  is  said  for  the  vendors  that  there  is  a  settlement 
within  the  meaning  of  the  Settied  Land  Acts,  and 
the  married  women  have  the  powers  of,  or  actually 
are,  tenants  for  life  thereunder.  It  was  admitted  at 
the  bar  that  they  had  issue,  and  the  issue  was 
capable  of  inheriting;  and  it  is  said  that  the  hus- 
bsAds  are  entitied  to  an  estate  by  the  curtesy,  and 
that,  therefore,  not  by  the  words  but  by  the  e£Pect 
of  the  will  there  was  a  settiement. 

This  is  plain,  there  is  only  one  estate  created  by 
the  will,  and  that  is  limited  to  tiie  married  woman. 
In  Taylor  v.  Meads,  where  property  was  vested  in 
trust  for  a  married  woman,  her  heirs  and  assigns, 
with  a  declaration  that  she  should,  notwithstanding 
coverture,  stand  possessed  for  her  separate  use,  Lord 
Westbury  said,  <<  The  estate  given  to  Elizabeth 
Meads,"  the  married  woman,  ''is  one  and  entire, 
being  the  equitable  estate  in  fee,  witii  a  declaration, 
the  dfect  of  which  is  that  her  husband  shall  have  no 
interest  in  the  estate  so  devised,  nor  shaU  the  wife 
be  under  any  disability  with  respect  to  such  estate 
by  reason  of  her  existing  coverture,  but  shaU  have 
the  same  rights  of  enjoyment  and  disposition  as  if 
she  were  a  single  and  not  a  married  woman  "  (4  De 
J.  &  8.,  at  p.  607).  There  was  no  restraint  on 
anticipation  there.  That  the  estate  was  one  and 
entire  was  made  a  ground  of  Lord  Westbur^'s 
derision.  In  Cooper  v.  Macdonald,  where  the  married 
wonian  was  entitied  for  her  separate  use,  and  also 
leslnined  from  alienation  of  the  rents  and  profits, 
Jhe  died  having  by  her  will  devised  the  estate  for  her 
diildren,  but  the  husband's  assignees  claimed  his 
curtesy,,  and  the  Master  of  the  Bolls  held  that  there 
Was  none,  because  of  the  will  and  disposition  of  the 
estate  by  the  wife,  but  the  restraint  aid  not  prevent 
the  wife  barring  the  entail  and  acquiring  tiie  fee, 
and  the  wife,  having  thereby  acquired  an  equitable 
lee  to  her  senarate  use,  had  power  to  defeat  her 
husband's  ligikt  to  curtesy  by  devising  the  estate. 


The  Master  of  the  Bolls  ouoted  the  above  passage 
from  Lord  Westbury's  judgment  in  Taylor  v.  Mecids 
with  approbation,  7  Oh.  I).,  at  p.  293. 

I  think  on  the  construction  of  this  will  that  there 
is  separate  use  annexed  to  the  married  women's 
equitable  estate  in  fee,  and  they  have  power,  as 
against  their  husbands  and  heirs,  of  disposition  of 
their  shares  by  will,  but  not  by  d^d,  because  of  the 
restraint  on  anticipation.  If  their  husbands  should 
die,  the  separate  use  will  be  free  from  the  restraint, 
and  tiiey  wOl  be  able  to  dispose  of  their  interests. 
In  my  opinion  there  is  by  this  will  one  estate  vested 
in  the  married  women  subject  to  the  restraint  against 
anticipation. 

I  now  come  to  the  Act  of  1882.  Section  2,  sub- 
section (1),  enacts  that  any  instrument  under  or  by 
virtue  of  which  land  stands  limited  to  or  in  trust  for 
any  persons  b^  way  of  succession  creates  a  settie- 
ment. It  is  said  for  the  vendors  that  the  effect  of 
the  restraint  is  to  brinff  the  case  within  the  section, 
and,  tiierefore,  the  land  now  stands  limited  for 
persons  by  way  of  succession.  That  argument  is 
incorrect. 

It  is  not  under  or  by  virtue  of  the  will  that  the 
husband,  if  he  survives  his  wife  and  she  leaves  no 
wOl,  takes  curtesy,  but  by  virtue  of  the  general  law 
as  an  incident  of  the  wife's  estate  in  fee,  just  as  in 
the  converse  case  the  wife  would  take  dower.  But 
the  case  does  not  stand  on  this  section  alone.  There  is 
section  61  of  the  Act.  There  is  nothing  in  the  foregoing 
provisions  of  the  Act  which  makes  a  married  woman 
entitied  in  fee  in  possession  either  a  tenant  for  life  or 
a  person  having  the  powers  of  a  tenant  for  life. 
There  was  no  need  for  it  There  is  also  nothing 
which  would  apply  to  the  case  of  a  married  woman 
in  tlie  position  of  the  married  woman  in  Taylor  v. 
Meadsj  entitied,  that  is,  in  possession  to  the  fee  simple 
of  lands  settied  for  her  separate  use  with  the  light  of 
immediate  disposition  of  the  fee.  Sub-section  (1) 
runs  thus :  **  The  foregoing  provisions  of  this  Act  do 
not  applv  to  the  case  of  a  married  woman."  Sub- 
section (2)  deals  with  the  case  of  a  married  woman 
entitled  for  her  separate  use,  who,  if  she  had  not 
been  a  married  woman,  would  have  been  a  tenant  for 
life  or  have  had  the  powers  of  a  tenant  for  life  under 
the  Act,  and  a  mamed  woman  entitied  in  fee  simple 
for  her  separate  use  is  not  within  it.  Sub-sections 
(3),  (4),  and  (5)  are  not  material.  Sub-section  (6) 
says  that  a  restraint  on  anticipation  shall  not  prevent 
the  exerdse  by  a  married  woman  of  any  power  under 
the  Act,  so  that  where  she  is  or  has  the  powers  of  a 
tenant  for  life  a  mere  restraint  is  not  to  prevent  the 
exercise  of  her  powers ;  and  this  provision  is  in  con- 
formity with  the  general  scheme  of  the  Act.  But 
the  section  does  not  say  because  a  married  woman  is 
restrained  ^m  anticipation  therefore  she  has  the 
powers  of  a  tenant  for  life  under  the  Act. 

But  it  is  said  that  as  the  husband  may  take  curtesy 
he  may  be  said  to  be  initiate  tenant  by  the  curtesy. 
The  Act  of  1882  enumerates  among  the  persons 
having  the  powers  of  a  tenant  for  life  under  the  Act 
a  tenant  by  the  curtesy  (section  58,  sub-section  (1) 
viii.),  but  tiie  section  expressly  says  when  his  estate 
or  interest  is  in  possession.  The  tenant  by  the  cur- 
tesy referred  to  in  the  section  means,  therefore,  a 
tenant  by  the  curtesy  in  possession.  Then  the  Act  of 
1884,  B.  8,  enacts  that,  for  the  purposes  of  the  Act  of 
1882,  the  estate  of  a  tenant  by  the  curtesy  is  to  be 
deemed  an  estate  arising  under  a  settiement  made  by 
his  wife.  That  was  passed  to  remove  some  difficulty 
of  construction  in  regard  to  the  estate  of  a  tenant  by 
the  curtesy  under  the  Act  of  1882,  and  again  means  a 
tenant  by  the  curtesy  in  possession.  These  references 
to  the  estates  by  the  curtesy  do  not  assist  the  vendors 
for  the  reasons  stated  by  me. 
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There  is,  I  repeat,  but  one  estate  in  the  wives,  and 
no  limitation  to  the  husbands  by  virtue  of  an^  settle- 
ment, but  the  husbands,  if  they  survive  their  wives, 
will  take  by  the  genera}  equitable  doctrine,  which,  in 
this  respect,  follows  the  common  law.  Putting  the 
whole  case  together,  I  am  of  opinion  that  the  vendors 
have  not  sucSseded  in  establishing  that  beoause  tiie 
married  women  are  restrained  m>m  anticipation, 
therefore  they  are  or  have  the  powers  of  tenants  for 
life  within  tibe  meaning  of  the  Settled  Land  Act, 
1882. 

The  court  made  an  order  binding  the  interest  of  the 
married  women  under  section  39  of  the  Conveyancing, 
and  Law  of  Property  Act,  1881. 

Solicitors  for  the  plaintiffs.  Mead  ds  Sons, 

Solicitors  for  the  defendant,  Preston,  Stow,  & 
Preston, 


Chan.  Div.      ) 
Kekewich,  J.    ) 


Oct.  26,  31. 


In  re  ANGBBSTEm. 
Angebstein  v.  Akgestein.  (a.) 

WiU  —  Heirlooms  —  Actual  possession  —  Chattels  he^ 
queathed  in  trust  for  person  for  time  being  entitled  to 
**  actual  possession  "  of  real  estate. 

Where  real  estate  uhu  limited  to  a  person  for  life  and 
to  his  son  in  tail,  and  chattels  were  bequetUhed  as  heir- 
looms in  trust  to  go  along  with  and  to  be  enjoyed  by  the 
person  for  the  time  being  entitled  to  *'  actual  possession  " 
of  the  real  estate, 

Held,  that  the  tenant  in  tail,  who,  having  previously 
barred  the  entail,  died  during  the  lifetime  of  the  tenant 
for  life,  had  no  such  right  in  the  heirlooms  anneaced  to 
the  hereditaments  as  to  enable  him  to  transfer  them. 

Summons. 

John  Julius  Angerstein,  by  his  will  dated  the  16th 
of  January,  1823,  gave  his  real  estates  in  the  counties 
of  Norfolk,  Suffolk,  Kent,  and  Lincoln,  to  his  son 
John  Angerstein  for  life,  with  remainder  to  the  issue 
of  his  said  son^  in  such  part  and  shares  and  in  such 
manner  as  his  said  son  John  Angerstein  and  his  said 
son's  then  wife  Amelia  Angerstein  should  jointly,  or 
as  the  survivor  of  them  should,  appoint,  with  re- 
mainder over  in  strict  settlement.  And  l^e  testator 
gave  his  leasehold  estates,  including  his  house 
*' Woodlands '*  at  Blackheath,  on  trusts  correspond- 
ing to  the  uses  of  his  freehold  estate  (subject  to  a 
certain  restriction^,  and  g^ve  and  bequeathed  the 
contents  of  the  said  house  (save  and  except  pictures, 
plate,  and  books)  upon  trust  to  permit  and  suffer  tiie 
same  to  go  along  with  and  be  considered  as  heir- 
looms in  his  said  house,  so  far  as  the  rules  of  law  and 
equity  would  permit;  and  as  to  certain  plate,  books, 
and  pictures,  the  testator  gave  them  to  his  trustees 
upon  trust  *'  to  permit  his  said  son  to  use  and  enjoy 
the  same  during  his  natural  life,  and  after  his  said  son's 
decease  upon  Irust  to  permit  and  suffer  the  same  to 
go  along  with  and  to  be  used  and  enjoyed  by  the 
person  or  persons  who  should  for  the  tune  beinf,  by 
virtue  of  tne  limitations  thereinbefore  contained,  be 
entitled  to  the  actual  possession  of  the  said  freehold 
estates  in  the  county  of  Norfolk,  as  or  in  the  nature 
of  heirlooms  to  the  same  estates,  so  far  as  the  rules  of 
law  and  equity  will  permit." 

The  testator  John  Julius  Angerstein  died  on  the 
29th  of  January,  1823. 

By  three  indentures  of  settlement,  dated  respec- 

(o.)  Beported  by  0.  0.  Henslbt,  Esq.,  Barrister- 

at-Luw.  \ 


tively  the  5th,  6th,  and  7th  of  August,  1852, 
executed  by  John  Angerstein  under  the  powers  given 
him  by  his  father's  will,  the  said  freehold  estates 
under  the  events  which  happened  became  vested  in 
WiUiam  Angerstein  for  life,  with  remainder  to 
W.  J.  N.  Angerstein  in  tail. 

John  Angerstein,  by  his  will  dated  the  4th  of 
November,  1854,  bequeathed  certain  pictures  and 
jewels  and  other  chattels  "to  such  person  or  persons 
and  so  and  in  such  manner  as  that  the  same  shall,  so 
long  as  the  rules  of  law  and  equil^  permit,  go  along 
with  and  be  held  and  enjoyed  by  the  person  or 
persons  who,  under  the  said  indenture  of  the  5th  of 
August,  1852,  and  this  my  wiU,  shall  for  the  time 
being  be  entitled  in  possession  to  my  mansion-house 
at  Westing,  •  .  .  but  so  nevertheless  that  the 
same,  or  any  part  or  parts  thereof,  shaU  not  for  the 
purpose  of  transmission  vest  absolutely  in  any  tenant 
m  tail  by  purchase  of  the  said  mansion-house,  'who 
shaU  not  attain  the  affe  of  twenty-one  years,"  but 
that  the  issue  inheritable  under  the  limitations  of 
the  said  indentures  to  the  estate  in  tail  of  the  person 
so  dying  should  take  the  same  premises  "  absdlately 
according  to  the  order  of  limitation." 

John  Angerstein  died  on  the  8th  of  April,  1858, 
and  the  wh^e  of  the  said  real  estates  becune  vested 
in  possession  in  his  son  William  Angerstein  for  life, 
with  remainder  to  W.  J.  N.  Anfferstem  in  tail. 

W.  J.  N.  Angerstein  attainea  twenty-one  vears  of 
age  on  the  19th  of  September,  1864,  and  m  1866, 
with  the  concurrence  of  his  father  William  Anger- 
stein, barred  his  reversionary  estate  tail,  and  they 
shorUy  afterwards  resettled  the  same  real  estates, 
subject  to  incumbrances,  and  by  such  resettlement 
the  life  estate  of  William  Angerstein  was  restored — 
W.  J.  N.  Angerstein  became  the  next  tenant  for  life, 
with  remain&r  to  his  first  and  other  sons  successively 
in  tail  male. 

In  1874  W.  J.  N.  Angerstein  became  a  bankrupt, 
but  his  bankruptcy  was  shortly  afterwards  annulbd 
and  his  affisurs  liquidated  bv  arrangement,  the  trostee 
in  liquidation  selling  all  the  assets  to  William 
Angerstein,  to  whom  they  were  conveyed,  and 
assigned  by  an  indenture  dated  the  13th  of  May, 
1876. 

W.  J.  N.  Angerstein  died  on  the  17th  of  February, 
1892,  and  his  only  son  J.  H.  W.  Anp;^rstein  became 
tenant  in  tail  male  of  the  estates,  subject  to  the  prior 
life  interest  of  William  Angerstein. 

This  was  an  originating  summons  by  William 
Angerstein  claiming  to  be  entitled  to  the  said  heir- 
looms under  E.  S.  C,  1883,  ord.  55,  rr.  3,  4,  and 
ord.  54a,  against  the  said  J.  H.  W.  Ang^erstein  (who 
claimed  to  oe  interested  in  the  said  heirlooms),  the 
trustees  of  the  will  of  John  Angerstein,  and  the  legal 
personal  representative  of  the  last  surviving  trustee 
of  the  will  of  John  Julius  Angerstein. 

Vaughan  Hawkins,  for  the  plaintiff  J.  William 
Angerstein. — By  the  principle  decided  in  Foley  ▼. 
Bumell,  1  Bro.  C.  C.  274,  4  Bro.  P.  C.  319,  and 
Martelliy.  HoUoway,  L.  E.  5  H.  L.  532,  21 W.  E.  Dig. 
278,  it  is  clear  that  the  chattels  bequeathed  in  these 
wills  become  vested  in  W.  J.  N.  Angerstein.  As  to 
the  words  *'  actual  possession,"  there  can  be  no 
difference  between  entitled  to  possession  and  entitled  to 
actual  posflession.  Lord  Scarsdale  v.  Curzon,  1  J.  & 
H.  40,  8  W.  E.  Ch.  Dig.  73,  was  decided  on  the  special 
words  used  there. 

B.  Younger,  for  J.  H.  W.  Angerstein. — ^W.  J.  N. 
Angerstein  never  came  into  possession,  and  conse- 
quently W.  Angerstein  has  only  a  life  interest. 
[&BKKW10R,  J. — Foley  V.  Bumell  dearly  amtlies  to 
the  gift  in  the  will  of  J.  Angerstein.]  Lord  8car9daU 
V.  Uurxon  establishes  the  proposition  that  *'  where 
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there  are  dear  words  referring  to  '  actual  possession ' 
A  tenant  in  tail  who  dies  before  coming  into  posses- 
oon  is  exdnded.'' 

1*.  E.  Fairer  and  BeginM  HugheSy  for  the  trustees. 

Vaughaa  Hawkins  in  reply. — ^Even  if  "  actual 
posaeflsion"  means  physical  possession  the  absolute 
aiflentailment  i>ut  an  end  to  the  flTisting  limitations, 
and  the  restriction  came  to  an  end.  In  both  Foley  ▼. 
BwrM  and  Lord  ScarsdaU  v.  Curzon  there  were 
Mcwms  who  might  have  become  entitled  afterwards 
OT  the  force  of  the  restriction  there.  Here  the  com- 
plete disentailment  has  removed  that  possibility,  and 
it  osmiot  be  that  the  heirlooms  were  tied  up  for  a 
longer  poiod  than  the  real  estate. 

KsxxwiOH,  J. — ^The  plaintiff  daims  to  be  entitled 
to  the  heirlooms  through  the  tenant  in  tail  in 
remainder  of  the  real  estate,  and  if  that  tenant  in 
tail  in  remainder  of  the  real  estate  was  entitled  to 
ihe  heirlooms,  so  as  to  be  able  to  transfer  them,  it  is 
dear  that  the  plaintiff  must  succeed. 

Dealing,  first,  with  the  wiU  of  John  Angerstein, 
the  clause  relating  to  the  heirlooms  is  one  familiar  to 
ooDTeyancers,  and  is  within  the  prindple  of  the  code 
of  law  as  stabbed  in  Lord  ScarsdaU  v.  Gwnon  as  being 
established  by  Foley  v.  BumeU  and  other  cases,  the 
effisct  of  whidi  is  accurately  stated  by  Mr.  Theobald 
it  pa|;e  692  of  the  4th  edition  of  his  book  on  Wills : 
"  A  gift  of  personalty  as  heirlooms  to  the  persons  for 
the  time  b^ng  enticed  to  real  estate,  so  far  as  the 
mks  of  law  and  equity  permit,  vests  absolutely,  not 
in  a  tenant  for  life  of  the  real  estate,  but  in  the  first 
tenant  in  tail  at  birth,  whether  he  comes  into  posses- 
sion or  not." 

I  hold,  therefore,  that  the  plaintiff  is  absolutely 
entitled  to  the  chattds  settled  by  the  second  will — 
U,,  the  wiU  of  John  Angerstein.  The  words  of  the 
win  of  John  Julius  Angerstein  present  more  diffi- 
enlty.  [TUb  lordship  read  the  clause  as  to  the  heir- 
looms.] The  form  is  somewhat  different  to  the  clause 
in  the  other  wiU,  but  the  real  difference  consists  in 
the  insertion  of  the  word  **  actual "  before  the  word 
"  possenum."  I  cannot  treat  this  as  a  mere  elabora- 
tion by  the  person  instructed  to  prepare  the  wilL 
Wha{  I  have  to  do  is  to  say  what  is  the  proper  legal 
meaning  of  the  words  before  me.  Here  the  testator 
has  said  that  the  heirlooms  are  to  go  to  the  person  or 
persons  for  the  time  being  entitled  to  the  "actual" 
possession  of  the  testators  freehold  estate  in  Norfolk. 
i)oes  the  introduction  of  the  word ''  actual "  have  anv 
effect  ?  If  it  were  not  there  the  first  tenant  in  teal 
wodd  take  in  accordance  with  the  prindple  of  Foley 
T.  BumeU  and  other  cases.  Eversruiing  turns,  there- 
fore, on  this  word  "actual,"  and,  reading  with  the 
grei^est  eittention  the  judgment  in  Lord  Soarsdale  v. 
Curwn^  where  the  subject  was  fuUy  considered,  I 
come  to  the  condusion  that  the  introduction  of 
this  word  does  make  a  large  and  important  difference 
to  the  substance  of  this  dause.  The  gift  there  was  to 
the  persons  seised  of  or  entitled  to  the  "  actual  free- 
and  not  to  persons  entitled  to  the  "actual 
but  is  there  any  difference  in  substuice 

these  phrases?    To  my  mind  tiiey  really 

mean  the  same  thing,  and  I  see  in  the  report  of  the 
ease  it  is  stated  that  the  deed  contained  several 
danses,  in  whidi  the  words  "  actual  freehold  "  were 
so  used  that  they  could  only  be  construed  as  meaning 
"fredu^  in  possesdon":  the  argument  was  con- 
ducted cm  that  footing,  and  the  Yice-Ohanodlor 
came  to  that  decision.  In  that  case  the  Yioe-Ohan- 
oeDor  says  (at  pp.  65-67} :  "  Heirlooms  are  given  to 
be  enioyed,  so  far  as  the  rules  of  law  and  equity  wOl 
pennit^  by  the  person  who  shall  be  in  the  actual 
1,  or  in  the  reodpt  of  the  rents  and  profits, 


but  so  as   not  to   vest  absolutdy   in   any  person 
thereby  made  tenant  in  tail  by  purchase,  unless  such 
person  shall  attain  the  age  of  twenty-one  years ;  but 
on  the  death  of  such  tenant  in  tail  by  purchase,  the 
same  shall  go  in  the  same  manner  as  if  they  had  been 
freeholds  ox  inheritance,  and  had  been  thereby  devised 
and  settled  accordingly,"  and  "that  is  £ramed  in 
order  to  tie  up  chattds  to  the  person  in  ^ossesdon." 
And  later  on  he  says :  "  In  order  to  detemune  the  con- 
struction of  these  dauses  I  must  first  settle  the  meaning 
of  the  phrase,  '  The  person  seised  of  or  entitled  to  the 
actual  freehold.'     In  my  opinion  this  can  have  no 
other  meaning  than  the  person  in  ^K>ssession.*'    And 
again  he  says,  "  I  think  it  impossible  to  give  to  the 
words  *  the  person  seized  of  or  entitled  to  the  actual 
freehold'    any  other  meaning  than  the  person  in 
possesdon.     I  am  far  from  saying  that  tne  words 
'actual  freehold'    have  any  such  f^whnical  sense; 
nor  do  I  rest  my  opinion  on  the  phraseology  pointed 
out  in  some  passages  of  Coke  upon  Littleton;  but 
on  the  whole  of  this  settlement  I  have  no  doubt 
about  the  meaning  of  these  words."    And  again  at 
p.  67  he  says,  " '  Actual '  must,  therefore,  mean  in 
possesdon,  or  the  dause  would  have  no  meaning." 
X  dwell  upon  that  because  I  am  bound  not  to  con- 
strue the  words  of  this  will  in  any  manner  contra- 
dictory to  the  rule  of  law  laid  down  in  the  cases, 
whatever  might  be  my  opinion  as  to  the  grammatical 
meaning  of  the  words  themsdves.    Now  I  have  here 
a  dear  authority — the  authority  of  so  eminent  a 
judge  as  Wood,  Y.C. — ^that  the  words  "  actual  free- 
hold "    and   "  actual   possession "   have   the   same 
meaning,  and  that  the  expresdon   "actual  posses- 
ion "  does  t^e  the  words  out  of  the  rule  estaolished 
by  Foley  v.  BumeU  and  other  cases.    The  argument 
of  counsd  (probably  Mr.  Bolt)  is  thus  set  out  in  the 
report  of  Lord  Soarsdale  v.  Gwrzon :  "  If,  therefore, 
it  is  competent  to  limit  chattels,  so  that  the  absolute 
interest  duJl  go  to  the  first  person  who  shall  become 
entitled  to  seUled  estates  (within  the  limits  allowed 
by  the  rule  against  perpetuities}  in  possession  in 
inheritance,  so  as  to  exclude  intervening  remainder- 
men, this  deed  does  so.    It  is  competent  to  do  so." 
Those  were  the  two  points  to  which  the  Yice-Chan- 
cdlor  directed  his  discusdon  of  the  authorities,  and 
he  comes  to  the  condusion  that  it  is  competent  in 
law  so  to  do,  and  was  in  fact  in  that  case  done. 
That  it  is  posdble  in  law  so  to  do  has  not  been  denied 
in  the  present  case,  and  that  it  has  been  done  in  this 
case  seems  to  follow  both  from  the  deddon  of  the 
Yice-Chancdlor   and    also    from   the    grammatioal 
meaning  of  the  words.    The  rule  enunciated  in  Lord 
ScarsdcUe  v.  Ourzon  is  thus  set  out  by  Mr.  Theobald 
at  p.  595  of  the  4th  edition  of  his  book  on  Wills : 
"  If  the  gift  of  chattels  is  to  the  person  actually 
seised  at  the  death  of  tenants  for  life,  or  to  the 
person  seised  of  the  actual  freehold,  which  is  defined 
as  freehold  in  possesdon,  or  there  are  other  clear 
words  referring  to  actual  possesdon,  a  tenant  in  tail 
who  dies  before  coming  into  possesdon  is  exduded." 
This  seems  to  me  to  be  pmectly  correct,  and  the 
result  is  tiiat  W.  J.  N.  Angerstein,  a  tenant  in  tail 
who    did   not  come  into  actual  possesdon  of   the 
hereditaments  devised  by  the  wiU  of  John  Julius 
Angerstein,  had  no  right  to  transfer  the  chattds 
annexed  to   those  hereoitaments.      Consequently  I 
must  hold  that  the  plaintiff  is  not  entitled  to  the 
hdrlooms  passing  under  the  will  of   John   Julius 


Solidtors,  Farrer  <fc  Co.;  Warren,  Murion^  A  Miller; 
Stuart  &  Tua. 


166 


THE  WEEKLY  REPORTER.       t»«u«.iw.i      Vol  XLTT. 


HOXTBS  OF  IjOBDS. 


Thobvb  V.  Hbabd. 


House  of  Lobds. 


nndeor  oontraot  to  porohase,  see  them.  He  sobse- 
quently  received  them  back,  and  redelivered  them  to 
Thome.  It  is  said  that  in  this  way  he  did  beoome 
acquainted  with  the  fact  of  this  second  mortgage 
whilst  acting  as  solicitor  in  this  transaction  for  the 
respondents. 

Considering  that  the  solicitor  knew  cUiunde  of  the 
existence  of  this  mortgage,  that  it  was  not  necessary 
in  any  way  to  communicate  its  existence  to  the  first 
mortgagees  in  regard  to  their  sale  under  the  powers 
given  by  that  mortgage,  and  seeing  that  all  ne  did 
was  to  make  use  of  the  knowledge  he  had  previously 
acquired  to  ask  for  the  deeds  in  the  way  I  have  de- 
scribed, I  think  it  may  be  a  matter  open  to  question 
whether  that  would  be  knowledge  by  their  solicitor 
which  could  be  imputed  to  the  respondents  so  that  it 
must  be  regarded  as  their  knowledge.  It  is  quite 
unnecessary  to  express  an  opinion  upon  or  to  deter- 
mine that  point.  I  have  only  made  these  observa- 
tions in  order  that  I  may  not  be  supposed  to  assent 
without  further  consideration  to  the  proposition  con- 
tended for  on  behalf  of  the  appellant. 

Now  the  question  arises  wnether  the  Statute  of 
limitations  can  be  pleaded.  First,  it  is  said  that  the 
right  did  not  arise  until  1892  when  the  fraud  was 
discovered — ^that  there  was  here  a  concealed  fraud, 
and  that  although  there  was  no  fraud  on  the  part  of 
the  respondents  (that  is  not  alleged)  nor  any  conoeal- 
ment  on  their  part,  ^et  that  there  was  fraud  on  the 
part  of  a  person  acting  as  their  agent  (namely  Searle) 
— a  concealment  by  Searle,  who  was  the  agent  for  the 
respondents,  and  that  consequently  it  was  not  until 
the  discoverer  that  anv  cause  of  action  arose. 

I  am  entirely  unable  to  give  any  countenance  to 
such  an  argument.  It  appears  to  me  perfectly  dear 
that  in  order  to  charge  any  person  with  a  fraud  which 
has  not  been  personally  committed  bv  him,  the  agent 
who  has  committed  the  fraud  must  nave  committed 
it  while  acting  within  the  scope  of  his  authority, 
while  doinff  something  and  {miporting  to  do  some- 
thing on  behalf  of  the  prindpaL  If  the  person  is 
doing  something  within  tne  scopne  of  his  authority, 
and  purporting  to  do  it  for  his  principal,  altiiough  m 
doing  it  he  commits  a  wronff  which  his  prindpal 
neither  sanctioned  nor  intendea,  the  prindpal  may  be 
liable.  But  if  the  person,  although  he  has  been 
employed  as  agent,  is  not  in  the  transaction  which 
is  the  wrongful  act  acting  for  or  purporting  to  be 
acting  for  the  prindpal,  it  seems  to  me  inipossible  to 
treat  that  as  the  fraud  of  the  prindpaL  ^w  in  this 
case  there  is  no  pretence  for  sayinff  that  in  what  he 
did  that  was  fraudulent,  or  what  he  improperly  con- 
cealed, Searle  was  acting  for  the  responaents.  It 
appears  to  me  that  as  soon  as  they  had  recdved  that 
Jbl,000,  leaving  Searle  in  possesion  of  the  remainder 
in  which  they  claimed  no  right  or  title,  to  whicJi 
they  bdieved  dther  Searle  or  somebody  for  whom  he 
was  acting  was  entitled,  all  agency  on  their  behalf 
by  Searle  in  relation  to  that  surplus  was  absolutely 
at  an  end.  From  that  moment  he  hdd  it  not  as 
their  agent  at  all ;  it  was  not  intended  that  he  should 
hold  it  for  them,  they  did  not  contemplate  that  he 
was  holding  it  for  them,  nor  did  he  intend  to  hold  it 
for  them.  To  suppose  that,  in  defiance  of  the  inten- 
tions of  both  the  parties  to  such  a  transaction,  n^er- 
thdess  there  was  the  relation  of  agency,  would,  it 
seems  to  me,  be  a  somewhat  extravagant  condudon. 
I  therefore  can  entertain  no  doubt  that  in  the 
present  case  there  has  been  no  such  fraud  or  con- 
cealed fraud  shown  as  to  prevent  the  statute 
running,  if  the  statute  applies,  from  the  year  1878. 

I  ought  to  notice  one  point  which  was  pressed — 
or  rather  two  points — that  it  was  the  duty  of  the 
respondents  to  find  out  Mr.  Thome,  and  to  see  that 
he  was  paid,  that  that  was  a  continuing  duty  whidi 


they  have  violated.  If  such  a  doctrine  as  that  wece 
to  be  given  assent  to  in  a  case  such  as  this,  the  value 
of  the  statute  of  1888  would  be  practically  at  an  end. 
It  is  said  that  here  tiie  respondents  gave  back  to 
Searle  the  appellant's  deeds,  and  so  enabled  him  to 
commit  the  mud.  They  only  had  those  deeds^  in 
thdr  possession  by  an  acddent.  There  was  nothing 
to  call  thdr  attention  to  the  fact  that  they  were 
Thome's  deeds.  They  recdved  them  after  the  sale 
was  completed,  at  a  time  when  they  did  not  bdieve 
they  had  any  further  interest  in  the  transaction  at 
alL  They  were  asked  to  look  in  a  bundle  of  deeds  to 
see  if  they  had  two  deeds  described  in  a  particular 
way.  They  found  those  deeds  and  returned  them. 
There  was  no  obligation  upon  them  to  see  what  the 
contents  were,  and  there  is  no  reason  to  suppose  that 
they  ever  did  know  the  contents.  To  say  tnat  under 
those  droumstances  tilie  Act  imposes  any  liability 
upon  them  seems  to  me  a  hopdess  contention. 

The  only  remaining  question  is.  Did  the  statute 
apply  P  It  is  contenSed  that  it  <Ud  not  becaose  of 
the  exception  contained  in  the  first  sub-section  to 
section  8,  ''except  where  the  daim  is  founded  upon 
any  fraud  or  fraudulent  breach  of  trust  to  which  the 
trustee  was  party  or  privy."  It  seems  to  me  to  be 
imposdble  seriously  to  say  that  the  respondents  were 
*'pefty  or  privy"  to  the  fraud  in  tms  case.  The 
fraud  was  a  fraud  committed  by  Searle  entirdy  sub- 
sequent to  the  transaction  in  which  they  had  an^ 
interest  or  any  concern,  and  they  ndther  knew  of  it 
nor  assented  to  it  nor  recdved  any  benefit  from  it 
nor  took  part  in  it  in  any  sort  of  way.  Under  theen 
droumstances  I  am  at  a  loss  to  see  how  it  can  be  said 
that  they  were  "  party  or  privy  "  to  it. 

But  tiien  it  is  said  there  is  another  exception.  The 
daim  is  ''  to  recover  trust  property  or  the  proceeds 
thereof  still  retained  by  the  trustee,"  ''still"  of 
course  meaning  at  the  time  when  the  action  is  brought. 
In  spite  of  the  ingenious  argument  addressed  to  us  by 
Mr.  Cozens-Hanfy  ^pon  this  point,  I  remain  uncon- 
vinced. I  have  a  dimccdty  in  serioudy  grasping  the 
contention.  To  say  that  the  leaving  of  this  sum  of 
money  with  Searle  by  the  reroonaents  under  the 
belief  that  it  was  money  which  Searle  was  entitled  to 
keep  and  hold  and  distribute,  in  which  they  had  no 
sort  of  concern,  with  which  they  had  nothing  to  do, 
was  a  retaining  of  the  money  by  them  so  that  it  was 
in  thdr  hands  at  the  time  when  this  action  was 
brought,  is  a  propodtion  I  can  scarody  treat 
serioudy. 

For  these  reasons  I  think  that  the  judgment 
of  the  court  bdow  is  right  and  ought  to  be 
affirmed. 

Lord  ASHBOXTBNE. — ^I  entirdy  concur.  I  think 
that  section  8  of  the  Trustees  Act  of  1888  supplies  a 
dear  defence;  and  that  is  the  opinion  of  cul  the 
learned  judges  beforo  whom  tins  case  has  come. 
Bomer,  J.,  had  no  doubt  upon  that,  and  the 
three  Lords  Justices  of  Appeal  in  giving  reasoped 
judgments  also  came  deany  to  inat  condusion. 
I  really  think  this  section  might  be  nearly  torn 
up  if  it  is  not  to  be  hdd  to  apply  to  a  case  of 
this  kind.  It  is  diffixmlt  to  imagme  wha^  case  it 
would  apply  to  if  it  does  not  apply  to  this. 

It  has  been  urged  in  the  lengthened  arflroment 
whidi  has  been  addressed  to  your  lordships  that  the 
section  would  not  apply  because  some  case  of  fraod 
might  be  imagined  or  imputed  or  suggested  againat 
the  defendants.  It  has  also  been  urged  that  it  might 
be  imputed  that  they*  still  have  the  fund  under  their 
controL  I  am  unable  to  follow  dther  of  theee 
contentions.  I  am  unaUe  to  see  any  ground  on 
which  it  can  be  suffgested  that  anything  like  fraud 
can  be  imputed  to  the  trustees  or  on  which  anything 
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otQ  be  suggested  bringiDg  them  within  the  exceplioiis 
iathedause  in  regard  to  their  action.  That  being 
10, 1  think  the  appeal  entirely  fails. 

Therefore  I  aiu  dearly  of  opinion  that  the  appeal 
AmM  be  dismissed  with  oosts. 

Lord  Magnaohtsn. — I  am  of  the  same  opinion. 
By  a  recent,  and  I  think  a  very  beneficial  change  of 
the  law>  a  trustee  who  has  committed  a  breach  of 
trust  is  entitled  to  rely  on  any  statute  of  limitations 
as  folly  as  anybody  may  do  who  is  not  a  trustee, 
prorided  his  conduct  has  been  free  from  any  taint  of 
mod,  and  provided  he  has  not  derived,  and  is  not  in 
A  position  to  derive,  any  personal  benefit  from  the 
trsosaction  impeached  as  a  breach  of  trust.  I  assume 
that  but  for  recent  l^;islation  the  respondents 
would  have  been  liable  to  answer  the  appellant's 
dahn.  But  I  think  the  Act  of  1888  was  intended  to 
spDly  and  does  appl^  to  such  a  case  as  this,  and, 
rndsed,  I  oannotlimagme  any  case  to  which  the  Act 
ecald  nH»e  |»x>perly  or  more  dearly  apply  than  the 
case  which  has  been  discussed  before  your  lordships 
tp-day. 

Lord  Davst. — I  am  of  the  same  opinion.  It 
^>ear8  to  have  been  assumed,  or  it  is  stated  in  one 
<n  the  judgments  which  have  been  read  to  us  to  be 
not  in  dispute,  that  but  for  the  Act  of  1888  the 
dfllendants  would  have  been  liable  in  the  present 
case.  I  do  not  desire  to  dispute  that,  or  to  say  that 
thai  is  not  so.  I  only  desire  to  say  that  it  is  not  by 
any  means  dear  to  my  mind  that  such  a  consequence 
would  have  followed  from  the  state  of  facts  whidi  is 
revealed  in  the  evidence. 

But,  assuming  that  the  constructive  notice  for 
which  Mr.  Phillpotts  contended  would  have  brought 
to  the  knowledge  of  Mr.  Heard  that  which  certainly 
he  did  not  in  uct  know  at  the  date  of  the  sale,  that 
Thome  was  an  encumbrancer  upon  this  property  so  as 
to  convert  Mr.  Heard  and  his  co- trustee  into  trustees 
for  Thome,  I  am  of  opinion  that  the  statute  of  1888 
lonns  a  perfect  answer  to  the  daim. 

Two  questions  have  been  argued — first,  whether 
tiie  case  is  not  within  one  of  the  exceptions  mentioned 
ia  the  early  part  of  the  8th  section ;  and,  secondly, 
it  has  also  been  argued  that,  independently  of  the 
statute,  the  time  be(pui  to  run  only  at  a  period  less  than 
Bx  years  before  the  commencement  of  this  action.  I 
do  not  desire  to  say  anything  more  than  has  been 
already  said  by  your  lordshi^M,  or  more  than  is  con- 
tained in  the  judgments  wmdi  have  been  delivered 
in  the  courts  below  upon  this  point.  It  appears  to 
me  to  be  impossible  to  say  that  the  money  was 
"stin  retainea'*  by  the  trustees,  and  it  must  be 
remembered  that  there  is  no  evidence  of  actual  know- 
ledge, or  rather,  I  should  say,  that  the  evidence  dis* 
proves  actual  knowledge  on  the  part  of  the  respond- 
ents of  Mr.  Thome's  position.  But  it  is  sounit  to 
aay  (I  am  not  speaking  of  constructive  notice]  that 
they  must  have  acquired  knowledge  of  it  through  the 
receipt  which  was  signed  by  Mr.  Searle,  purporting 
to  act  as  Thome's  agent,  and  put  with  the  respond- 
ents pi^)ers. 

Now  it  appears  to  me  that  the  appdlant  is  in  this 
dilemma— either  the  respondents  read  that  receipt  or 
they  did  not.  If  they  did  not  read  it,  I  see  no 
emenoe  whatever  that  they  acquired  any  knowledge 
ol  Thome's  existence  or  of  his  interest  in  the  pro- 
perty. If  they  did  read  that  receipt,  what  did  it  tell 
them  ?  It  tola  them  that  Searle  was  (I  will  assume 
wrooffly)  purporting  to  act  as  Thome's  agent,  and 
that  ne  Ead  given  a  receipt  in  discharge  of  the 
TmgaodeDtB  in  that  diaracter.  If  they  did  read  this 
r«oetpt»  why  were  they  not  at  libwty  to  believe, 
snoMOnialy  as  it  turns  out,  but  still  to  bdieve,  that 


Searle  was  acting  in  that  character  P  If  so,  it  appears 
to  me  the  case  is  exactly  the  same,  in  fact ;  the  case  is 
that  they  paid  away  upon  that  view  the  money  to 
Searle  erroneously,  beheving  that  he  was  Thome's 
agent.  If  that  be  the  state  of  facts,  it  seems  to  me 
idle  to  contend  that  mone^  which  is  paid  away  by  a 
trustee  to  another  person,  in  the  erroneous  belief  that 
he  fills  a  particular  charshcter  which  it  turns  out  he 
does  not  nil,  is  still  retained  by  the  trustee. 

Upon  the  otiiier  point,  which  was  so  fullv  discussed 
before  your  lordships,  that  the  statute  did  not  begin 
to  run  tall  within  six  years  of  the  beginning  of  this 
action,  I  only  desire  to  say  this :  In  my  opinion,  if 
fraud,  or  a  non-discoveiy  of  fraud,  is  to  be  relied  on 
to  take  a  case  out  of  the  Statute  of  Limitations,  it 
must  be  the  fraud  of  the  person  who  invokes  the  aid 
of  the  Statute  of  Limitations.  Now,  the  fraud  which 
is  imputed  to  Searle,  and  apparentl]^  iustly,  is  that  he 
put  Thome  off  his  guard  by  continuing  to  pay  his 
mterest  to  him  as  if  his  security  was  stiU  a  subsisting 
one.  It  cannot  be  pretended  for  a  moment  that  he 
was  acting  as  agent  for  the  respondents  in  doing^  that. 
He  did  not  make  the  payments  of  interest  m  his 
character  of  agent  for  the  respondents,  he  made 
them  as  agent  for  the  mortgagor ;  and  I  see  no  foun- 
dation whatever  upon  which  Searle's  fraud  can  be 
attributed  to  the  respondents,  or  can  be  said  to  have 
been  committed  by  him  while  he  was  acting  in  the 
character  of  the  respondents'  agent. 

Upon  that  ground,  and  the  other  grounds  which 
have  been  stated  in  the  judgments  delivered  in  the 
courts  bdow  and  by  your  lordships,  I  hold  that  there 
was  no  fraud  imputable  to  the  defendants  which 
would  prevent  the  running  of  the  Statute  of  limita- 
tions. 

Judgments  of  the  Court  of  Appeal  and  of  Bomer,  J,, 
affirmed,  and  appeal  diemissedy  with  costs, 

Solidtors  for  the  appellants.  Hear  A  Fowler^  for 
G.  H.  Thome,  Nottingham. 

Solidtors  for  the  respondents,  Yarde  &  Loader,  for 
Burd^  Pearse,  A  Prickman,  Okehampton. 


$nbs  dtmntil 

{From  the  Supreme  Court  of  Queensland.) 

June  29,  1895. 
B&ABANT  v.  King. 
Kino  v,  B&abant.  (a.) 

Negligence — Public  body — Nonfeasance — LtdbUity  to  an 
individual  under  a  contract — Deposit  of  goods  for  safe 
custody — Inspection  of  premises — Ri^  of  injury  to 
goods — Duty  of  bailee. 

The  principle  of  exemption  from  liabilities  afforded  to 

Sublic  bodies  for  mere  nonfeasance,  as  enunciated  in 
lunidpali^  of  Pictou  v.  Gddert,  42  W.  R.  114, 
[1898]  A,  C.  524,  and  other  cases,  has  no  application  to 
a  case  in  which  the  parties  charged  vnth  the  nonfeasance 
are  under  obligations  to  an  individual  member  of  the 
public  to  perform  the  duty,  which  they  have  negleded  to 
his  prejudice,  in  consideration  of  their  being  remuner- 
aJteaby  him  for  its  performance. 

A  depositor  of  goods  for  safe  cmtody,  who  by  himself 
or  his  servants  has  had  an  opportunity  of  observing 
d^ects  in  the  gtorehouse,  incurs  no  obligation  from  this 


(a.)  Reported  by  C.  H.  Grafton,  Esq.,  Barrister- 
at-I^w. 
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circurMtanee,  for  he  U  eniiUed  to  rdy  vpon  the  oart  and 
skill  of  his  paid  bailee. 

This  was  an  appeal  from  the  Supreme  Court  of 
ueensland. 

The  faots  and  the  whole  course  of  the  proceedings 
are  set  out  in  their  lordships'  judgment. 

Sir  R.  Webster y  Q.G.,  Vernon  Smith,  Q.O.,  and 
Bankes,  lot  the  appellant. 

Finlay,  Q,C,,  and  Bray,  for  the  respondents. 

The  judgment  of  their  lordships  (Lord  Hebsohsll, 
L.C.,  and  Lords  Watson,  Hobhousb,  Magnaohten, 
MoBBis,  Shand,  Dayey,  and  Sir  Biohahd  Cottoh) 
was  delivered  by 

Lord  Watson.— The  Queensland  Navigation  Act 
of  1876  (41  Vict.  No.  3}  requires  that  the  master  of 
every  vessel  arriving  at  a  port  in  that  colony  shaJl 
land,  at  the  Cbvemment  or  other  authorised  store, 
all  gunpowder  exceeding  twenty  pounds  in  weight, 
and  all  other  explosive  substances  which  may  be  on 
board  such  vessel  whether  as  cargo  or  stores.  On 
the  passing  of  the  Act,  the  Government  of  the  colony 
estaolished  magazines  at  the  port  of  Brisbane  for  the 
reception  of  enlosives,  and  no  other  magazines  have 
been  authorised  or  erected  there.  These  magazines 
are  under  the  exclusive  charge  of  €k>vemment  offi- 
oiflJs,  and  storage  rent  is  payable  to  them  for  all 
explosives  deposited  with  them.  In  the  event  of  sudi 
rent  not  being  duly  paid  within  a  time  limited,  the 
officer  in  charge  is  authorised  by  the  Act  to  sell  the 
explosives,  and  with  the  proceeds  of  sale  to  satisfy 
the  rent,  and  all  other  charges  and  expenses, 
accounting  for  the  surplus,  if  any,  to  the  importer  or 
owner  of  the  goods.  Section  103  of  the  Queensland 
Customs  Act  of  1873  (37  Vict.  No.  1}  provides  *'  that 
no  compensation  shall  be  made  by  the  Cbvemment 
or  the  collector  to  any  importer,  proprietor,  or  con- 
signee of  any  goods  by  reason  of  any  damage  or  loss 
occasioned  thereto  in  the  warehouse  or  in  any 
examining  shed  by  fire  or  inevitable  accident,  or  by 
felony." 

Before  the  month  of  January,  1893,  the  appellant 
company  had,  in  compliance  with  the  Act  of  1876, 
landed  at  the  port  of  Brisbane  616  boxes  of 
dynamite,  568  boxes  of  gelignite,  361  boxes  of  gela- 
tine dynamite,  and  33  cases  of  detonators.  These 
goods  remained  in  the  (Government  stores  until  the 
month  of  February,  1893,  when  the  events  occurred 
which  have  given  rise  to  the  present  litigation.  The 
boxes  of  dynamite  and  other  explosive  substances 
were  all  stored  in  a  wooden  magazine  which  had  becm 
previously  used  as  a  coal  shed,  at  Eagle  Farm,  below 
Brisbane,  about  20  feet  from  the  bank  of  the  river. 
The  cases  of  detonators  were  stored  in  a  pan^fin  oil 
shed  a  little  wav  farther  up  the  river. 

On  two  occasions  in  the  month  of  February,  1893, 
the  river  Brisbane  was  in  heavy  flood,  and  its  waters 
rose  to  an  exceptional  height.  On  the  first  occasion 
the  fiood  attained  its  maximum  in  the  afternoon  of 
Sunday,  the  5th  of  February,  when  the  water  rose  to 
a  point  of  4  ft.  7  in.  above  the  fioor  of  tiie  Eagle 
Farm  magazine.  On  the  second  occasion,  the  fiood 
water,  in  the  mominff  of  Sunday,  the  19th  of  Febm- 
ary,  rose  9  inches  hi^er  or  5  ft.  4  in.  above  the  fioor 
of  the  magazine.  The  result  was  that  the  whole  of 
the  appellant  company's  goods  were  rendered  value- 
less by  their  immersion  in  water. 

The  present  proceedings  were  brought  by  the 
appellant  companv  in  January,  1894,  for  recovery  of 
the  damage  wnich  they  had  sustained,  in  pursuance 
of  the  Cuaims  against  Gbvemment  Act;  and  the 
respondent,     Thomas    Mulhall    King,     was    duly 


appointed  to  be  nominal  defendant  on  behalf  of  the 
Government  of  the  colony.  Shortiy  stated,  the  case 
made  in  their  pleadings  by  the  appellant  company 
was  that  the  €k>vemment  officuds  had  failed  to  take 
reasonable  precautions  against  the  ooourrenoe  of 
fioods,  by  storing  their  goods  at  a  higher  level,  and 
had  also  failed,  when  the  fioods  came,  to  take  reason- 
able and  proper  measures  for  preventing  or  diminiih- 
ing  damage,  by  shifting  some  of  the  cases  and 
stacking  them  above  the  others.  The  r^>ondent, 
besides  traversing  these  allegations,  maintained  that 
the  appellant  companv  had  accepted  the  risk  of  the 
condition  in  whicn  the  premises  were,  and  of  the 
locality  in  which  they  were  situated  at  the  time  of 
storage,  and  also  that  the  rapid  rising  of  the  Brisbane 
Biver  to  an  unprecedented  height,  on  the  two 
occasions  referred  to,  was  an  "  inevitable  accident,*' 
for  which  tiie  €k>vemment  were  not  responsible. 

The  case  was  tried  before  Harding,  J.,  and  a  jury, 
whose  verdict  consisted  of  separate  answers  to  the 
following  nineteen  questions  which  were  submitted 
to  them  by  the  learned  judge  : 

1.  Before  January,  1893,  were  the  plaintifb 
importers  into  the  port  of  Brisbane  of  the  goods? 

2.  Before  paid  date  did  plaintiflFifi  deliver  goods  to 
Government  in,  pursuance  of  statutes,  to  be  taken 
care  of  for  reward  ?— Yes. 

8.  In  consideration  thereof  did  €k>vemment  under- 
take and  agree  witii  plainti£Eii  to  (a]  properly  store 
and  take  care  of  goods,  and  {b)  to  dehver  to  plaintiffa 
on  request  ? — (a)  {b)  Yes. 

4.  Before  said  date  did  NobePs  Co.  cause  to  be 
delivered  by  plaintiffs  the  goods  to  Government  in 
pursuance  of  statutes  to  be  stored  and  taken  care  of 
for  reward  ? — Yes. 

5.  Were  plaintiffiB  the  duly  constituted  agents  of 
company  in  that  bdialf  ? — Yes. 

6.  In  consideration  thereof  did  Government  under- 
take and  agree  with  company  to  (a)  properly  store 
and  take  care  of  goods,  {b)  re-deliver  to  company  on 
order  or  bequest  ? — (a)  {b)  Yes. 

7.  Did  the  Cbvemment  not  regard  its  duty  in  that 
behalf  P— They  did  not. 

8.  Did  it  not  take  proper  care  of  the  goods  P — ^They 
did  not. 

9.  By  its  negligence  in  not  providing  (a)  proper 
storehouses,  {b)  a  proper  locali^,  (c)  in  not  takmg 
proper  care,  were  the  goods  after  that  date  destroyed  ? 
—(a)  (b)  (c)  Yes. 

10.  Is  the  indenture  of  the  6th  of  November^  1893, 
proved  P— Yes. 

11.  If  loss  arose  was  it  caused  by  inevitable  acci- 
dent through  the  rapid  rising  to  an  unprecedented 
extent  of  the  fiood  ?— No. 

12.  Was  such  rising  such  that  the  Government 
could  not  by  any  amount  of  ability  have  foreseen  or 
guarded  against  it  P — ^The  rising  was  not  such  that 
the  Cbvemment  could  not  b^  an^  amount  of  ability' 
have  foreseen  or  guarded  agamst  it. 

13.  Was  it  known  at  all  times  to  plaintifBB  (a)  that 
such  storehouses,  {b)  that  such  locakty  were  nimt  or 
improper  P— Yes. 

14.  Did  plaintiffs,  with  full  knowledge  of  question 
13,  and  of  the  risks  attending  the  stora^^  of 
explosives  in  such  locality  for  many  years  prior  and 
m  to  grievance  continue  to  deliver  explosives  to  tiie 
Government  for  storage  by  them  in  the  said  store- 
house and  locality  P — ^Yes. 

15.  Did  plaintiffiB  undertake  and  continue  to  nnder- 
take  such  nsksP— Yes* 
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Thereafter     and    wiUi     fall    knowledge    of 
13,    14,     15,   did   plainiaifii   deliyer  the 
dTee  to  Government  for  Bt(»age  in  its  storehouse 
*   rP— Yes. 

17.  What  was  the  value  of  goods  destroyed  F~ 
£7,680  8s.  4d. 

18.  Wasthat  the  market  value  t  If  not,  what  was  t 
-Yes. 

19.  What  damages  ?— £7,680  8s.  4d. 

Upon  these  findings  the  learned  judge  directed 
jnd^nent  to  be  entered  for  the  plain tiifs  for  the  full 
smoont  found  by  the  jury. 

Against  that  judgment  the  jpresent  respondent 
arowled,  and  ^ve  notice  of  motion  (1)  to  have  the 
inogmant  set  aside,  and  to  have  judgment  entered  for 
iiim  upon  the  findhigs  as  they  8to<d ;  or  (2)  to  have 
the  judgment  set  aside  and  judgment  of  non-suit 
entered ;  or  (3)  to  have  the  findings  of  the  jury  in 
to  questions  7,  8,  9,  11,  12,  17, 18,  and  19,  set 
and  a  new  trial  had;  or  (4)  to  have  the 
ai  the  jury  in  answer  to  questions  17,  18, 
and  Id  set  aside,  and  tJie  amount  of  damages  re- 
The  appellant  oompanv  lodged  a  oonnter- 
iDotion,  to  have  the  findings  of  the  jury  in  answer  to 
qoestioDS  13, 14,  15,  and  16  set  aside. 

The  appeal  and  cross-motion  were  heard  before 
tiiree  judges  of  the  Supreme  Court  who,  by  a 
maiority,  ordered  that  the  judgment  entered  be  set 
Slide ;  that  the  findings  of  the  jury  in  answer  to 
qaestioiis  9  (a)  fM,  17,  18,  and  19  be  set  aside,  and 
that  a  new  trial  be  had  between  the  parties  to  re- 
aanss  the  damage.  The  appellant  company  were 
ordend  to  pay  to  the  respondent  his  costs  of  the 
sppeal,  th«  payment  of  costs  of  the  trial  and  of  all 
other  eoats  being  reserved.  The  e£E(Bct  of  that  order 
was  in  substance  to  strike  out  of  the  verdict  one 
finding  of  the  jury  which  affirmed  that  the  Gh>vem- 
meiit  had  been  ne^^igent  in  not  providing  a  proper 
itordKNise  in  a  proper  locality,  and  in  not  takmg 
proper  oareof  the  goods,  and  sJso  the  three  findings 
rdMmg  to  the  amount  of  damages. 

Cooper,  J.»  the  dissentient  judge,  thought  that 
judgment  ought  at  once  to  be  entered  for  the 
defoidant,  bein^  of  opinion  that  the  Gk>vemment  was 
under  no  liabihty  to  the  appdlant  company,  upon 
the  principle  recognised  by  this  board  m  Sanitary 
Oommisnonen  of  OibraUar  v.  Orfila^  15  App.  Cas.  400, 
39  W.  B.  Dig.  233,  and  more  recently  in  Municipality 
</  PieUm  ▼.  Oeldert,  42  W.  B.  114 ;  [1893]  A.  C.  524, 
and  in  the  Municipal  Council  of  bydney  v.  Bourke, 
[IS9S)  A.  C  433,  43  W.  B.  Dig.  74.  That  principle 
has,  m  certain  instances,  been  held  to  afford  pro- 
tectioo  to  commissioners  or  tiustees  representing 
pohEe  interests  from  the  consequences  of  mere  non- 
wiSBPoe ;  but  it  has,  in  the  opimon  of  their  lordships, 
ao  iqipKcation  to  a  case  like  the  present,  in  which 
the  parties  charged  with  nonfeasance  are  under 
obhgraon  to  an  individual  member  of  the  puUic  to 
perform  the  duty  which  they  have  neglected  to  his 
ptfnudioe,  in  consideration  of  their  being  remunerated 
hj  hun  for  Ha  performance. 

In  dcHvering  judgment,  the  maiorily  of  the 
court,  oonaiating  of  Chubb  and  Beal,  J«f.,  mainly 
direrted  their  observations,  in  the  first  place,  to  the 
aoswer  returned  by  the  jury  to  question  9  (a]  {b)  (c), 
sod,  in  the  second  place,  to  the  answer  given  to 
qvesticm  16.  They  differed  from  the  learned  judge 
who  tried  the  case,  as  to  the  proper  le^al  inference 
to  be  derived  from  the  findings  implied  in  the  answer 
gtfen  to  question  16,  taken  in  connection  with 
the  answera  of  the  jury  to  the  three  preceding 
qifslimiB  Tbej  held  that  thesefindinffs  necessitated 
the  ooodiision  in  law  that  the  appeUant  company 


had  accepted  the  burden  of  all  risks,  so  far  as 
arising  £rom  the  condition  in  which  the  Qovemment 
storehouses  were  at  the  time  when  their  goods  were 
landed,  and  from  the  locality  in  which  these  store- 
houses were  situated.  It  is  obvious  that,  if  the 
appellant  company  had  agreed  to  undertake  such 
risk,  the  Gk>vemment  would  have  been,  to  that 
extent,  reHeved  of  the  duty  of  taking  precwitions 
for  the  safe  custody  of  the  goods.  Aooordingiy 
when  the  learned  judges  of  the  majority  came  to 
deal  with  the  findings  of  the  jury  in  answerto  (a)  and 
(6)  of  question  9,  which  affirm  respectively  the 
negligence  of  the  Government  in  not  providing 
proper  storehouses,  and  in  not  pladnff  these  in  a 
proper  locality,  they  held  that  the  fin(Bngs  were  m 
direct  conflict  with  the  answer  given  by  the  iury  to 
question  16.  Both  of  the  learned  judges  indicated 
their  opinion  that  the  answer  to  (c),  the  third  branch 
of  question  9,  which  affirms,  in  g&imX  terms,  that  the 
goods  perished  through  neglect  of  the  Qovemment  to 
take  proper  care  of  them,  might  cover  the  failure  of 
their  officials  to  take  proper  measures,  when  the 
floods  came  or  were  imminent,  to  prevent  loss  by 
restacking  the  boxes.  And  they  held  that,  while 
the  appeliant  company  were  precluded  from  charging 
the  Government  with  negligence  in  respect  of  any 
alleged  failure  to  alter  the  condition  or  site  of  the 
storehouses  before  the  advent  of  the  floods  of 
February,  1893,  it  was  still  open  to  them  to  show 
that  proper  precautions  had  not  thereafter  been 
taken  for  the  purpose  of  salving  part  at  least  of  the 
goods  stored,  and  to  recover  damages  for  the  goods 
destroyed  through  the  want  of  these  precau- 
tions. 

When  the  judgment  of  the  Supreme  Court  is  read, 
in  the  light  of  the  opinions  expressed  by  the  majority, 
it  becomes  clear  that  the  sole  object  of  the  court  m 
remitting  the  case  for  new  trial  was  to  give  the  ap- 
pellant company  an  opportunity  of  satisfying  a  jury 
that,  on  the  arrival  of  the  floods  in  question,  the 
€k>vemment  officials  failed  to  adopt  reasonable  and 
proper  means  to  place  part,  if  not  the  whole  of  their 
goods,  beyond  the  readi  of  flood- water;  and,  in  the 
event  of  the  jury  flniiwg  to  that  effect,  to  have  the 
amount  oi  damage  resulting  from  such  failure  assessed 
by  them.  Both  parties  have  appealed  against  the 
judgment,  the  original  appeal  bemg  at  the  instance  of 
the  appellant  company,  and  the  cross-appeal,  which 
has  been  consolidated  with  it,  at  the  instance  of  the 
respondent  as  representing  the  Gk>vemment  of  the 
Cotony.  The  arguments  addressed  to  their  lordships 
have  been  on  the  same  lines  with  those  indicated  by 
the  parties  in  their  motions  before  the  Supreme  Court, 
which  have  already  been  noticed. 

The  real  issues  involved  in  the  pleadings  of  the 
parties,  and  in  tiie  evidence  which  was  led  by  them 
before  the  jury,  appear  to  their  lordships  to  be  ex- 
ceedingly simple ;  although  they  were  complicated, 
if  not  obscured,  by  the  pleas  of  inevitable  accident, 
and  of  acceptance  of  risk  by  the  companv,  which 
were  advanced  by  the  respondent,  as  well  as  by 
the  shape  in  which  the  case  for  the  appellant  com- 
pany was  presented  for  the  consideration  of  the 
jury. 

Their  lordships  can  see  no  reason  to  doubt  that  the 
relation  in  whidi  the  Cbvemment  stood  to  the  appel- 
lant company  was  simply  that  of  bailees  for  lure. 
They  were,  therefore,  under  a  legal  obligation  to 
exercise  the  same  degree  of  care,  towards  the  preser- 
vation of  the  goods  entrusted  to  them  from  mjury, 
which  might  reasonably  be  expected  from  a  sxilled 
store-keeper,  acquainted  with  the  risks  to  be  appre- 
hended either  from  the  character  of  the  storehouse 
itself  or  of  its  locality ;  and  that  obligation  included, 
not  only  tiie  duty  oi  taking  all  reasonable  precautions 


160 

THE   WEEKLV   REPORTER. 

[J».4.1Wt.] 

Vol.  XT-TY. 

Pbivt  OoxnroiL. 

B&ABAVT  V.  JCnro. 

F&rvT  CoumiL. 

to  olmate  these  risks,  but  the  duty  of  taking  all 
proper  measures  for  the  protection  of  the  goods 
when  sach  risks  were  imminent  or  had  actually 
ooourred. 

Their  lordships  think  it  right  to  indicate  that,  in 
their  opinion,  the  locality  of  the  Gbvemment  stores 
to  which  the  present  case  relates  was  not  a  matter  of 
which  reasonable  complaint  conld  be  made,  and  that 
it  balked  too  largely  in  some  of  the  questions  put  to 
the  jury.  It  is  not  only  convenient,  bat  it  may  be 
highly  expedient  that  stores  for  the  reception  of  ex- 
plosive sabstances  landed  from  vesseb  before  they 
enter  the  harbour  should  be  placed  near  to  the  water- 
edge.  But  the  selection  of  such  a  site,  however 
justifiable  in  itself,  imposes  upon  the  stor^eeper  the 
plain  duty  of  making  arrangements  within  the  store 
by  which  the  goods  are  placed  at  such  a  lev^  as  will, 
in  all  probability,  ensure  their  absolute  immunity 
from  the  incursion  of  flood- water. 

Upon  the  respondent's  plea  of  inevitable  accident, 
their  lordships  have  only  this  observation  to  make, 
that  it  does  not  appear  to  them  to  be  appropriate  to 
the  droumstances  of  the  present  case ;  and  l^t,  when 
stated  in  the  form  in  wmch  it  was  submitted  to  the 
jury  by  questions  11  and  12,  it  does  not  afford  the  true 
test  for  oetermining  the  liability  or  non-liability  of 
the  €K>vemment. 

It  admits  of  serious  doubt,  whether  questions  13, 
14, 15,  and  16,  upon  the  answers  to  which  the  dedsion 
of  the  Supreme  Court  is  based,  ought  to  have  been 
sent  to  the  jury.  The  answer  returned  to  question  15 
does  not  deal  with  fact ;  it  is  in  reality  an  inference 
in  law  from  the  facts  affirmed  by  the  other  replies  to 
these  questions;  and  it  was,  in  their  lordships' 
opinion  rightly,  disregarded  by  Harding,  J.,  when  he 
nrooeeded  to  apply  tAe  verdict.  It  would  be  a  very 
dangerous  doctrine,  for  which  there  is  not  a  vestige  of 
authority,  to  hold  that  a  depositor  of  goods  for  safe 
custody,  who,  by  himself  or  his  servants,  has  had  an 
opportunity  of  observing  certain  defects  in  the  store- 
house, must  be  taken  to  have  agreed  that  any  risk  of 
injury  to  his  goods  which  might  possibly  be  occasioned 
b^  these  defects  should  be  borne  by  him,  and  not  by 
his  paid  bailee.  The  authorities  relating  to  the  vexed 
maxim,  volenti  nonfit  injur ia^  have  no  bearing  what- 
ever upon  the  point.  From  the  very  nature  of  the 
transaction,  the  depositor  is  entitled  to  rely  upon  the 
care  and  skill  of  his  bailee.  The  duty  is  incumbent 
upon  the  latter,  in  the  due  fulfilment  of  his  contract, 
of  considering  whether  his  premises  can  be  safely  used 
for  the  storage  of  explosives  or  otlier  goods,  and,  if 
they  cannot,  to  take  immediate  stops  for  pladng  the 
gooids  in  a  position  of  safety.  If  the  defects  of  these 
Government  magazines  were  as  apparent  to  the 
servants  of  the  appellant  company  as  the  jury  have 
found  they  were,  they  ought  to  have  been  equally 
patent  to  the  official  storekeeper  witih  whom  the  duty 
of  safe  custody  rested. 

Their  lordsmps  are  accordingly  of  opinion  that  the 
judgment  of  the  Supreme  Court  must  be  set  aside ; 
and  they  have  come,  not  witiiout  regret,  to  the  con- 
clusion that  no  course  is  open  to  them  for  terminating 
the  litiMtion,  except  sen^ng  bahk  the  case  iot  new 
triaL  Besides  the  assessment  of  damages,  if  any«re 
found  to  be  due,  there  are,  in  their  opinion,  only  two 
questions  which,  in  some  shape  or  other,  ought  to  be 
submitted  to  the  jury.  The  wnt  of  these  questions  is, 
whether  the  Government  officuds  failed  to  exercise 
due  care  and  skill,  in  storing  the  appellant  company's 
goods,  seeing  that  they  stored  them  at  so  low  a  level 
that  they  were  destroved  by  the  fioods  of  February, 
1893 ;  and  the  second,  whether  on  the  advent  of  the 
floods,  these  officials  failed  to  take  reasonable  and 
proper  measures  for  savinjg  the  whole  or  any,  and  if 
so  what  part  of  the  goods  frooa  destruction*    These 


issues  are,  in  this  sense,  alternative,  that,  im  the 
event  of  the  jury  affirming  the  first,  it  will  be  un- 
necessary for  them  to  take  the  second  into  oonsidera- 
lion. 

Seeinff  that  there  must  be  a  new  trial,  it  is  unfor- 
tunate &at  an  opinion  should  have  been  expressed  by 
one  of  the  learned  judges  of  the  majority  of  the 
Supreme  Court,  ten£iig  to  the  inference  that  the  first 
of  these  issues  is  only  susceptible  of  one  answer. 
Chubb,  J.,  said :— ''  I  see  nothing  in  the  evidence  to 
show  that  the  abnormal  flood  of  1893  conld  have  been 
01  was  foreseen  by  anybody."  In  the  view  of  the 
case  which  was  taken  by  the  learned  judge  those 
observations  might  be  legitimate,  and  it  is  obvious 
that  they  were  not  meant  to  trench  upon  the  province 
of  the  jury  at  the  second  trial.  Betu,  J.,  with  com- 
mendable caution,  observed  that  he  felt  ''  bound  to 
hold  that  the  evidence  given  entitled  the  jury  to  find 
that  a  reasonable  man  ought  to  have  anticipated  a 
fiood  higher  than  that  of  1890,  and  as  high  as  that  of 
1893 ;  ought  to  have  known  that  goods  placed  in  a 
magazine  or  store  at  a  height  less  than  the  level  of 
the  fioods  of  1893  were  in  danger  of  being  injured  by 
fiood  waters."  The  evidence,'  shortly  stoted,  shows 
that  about  the  year  1886  there  was  a  fiood  higher  than 
any  of  its  predecessors;  that,  in  1890,  there  was 
another  fiood  stiU  higher ;  and  that,  after  its  occur- 
rence, the  platform  upon  which  eorolosives  were  stored 
was  raised  oy  about  an  inch.  Whether,  in  view  of 
the  possibili^  of  natural  causes,  and  of  the  probability 
of  artificial  causes  tending  to  raise  stUl  higher  the 
level  of  the  river  fioods,  an  increase  in  the  elevation  of 
the  platform  to  that  limited  extent  was  oonsisteiit 
with  either  skill  or  prudence,  appears  to  their  lord- 
ships to  be  a  substantial  question,  well  fitted  for  the 
consideration  of  a  jury. 

Their  lordships  will  humbly  advise  Her  Majesty  to 
reverse  the  judgment  of  the  Supreme  Court,  except  in 
so  far  as  it  directs  that  the  juajp^ent  enteied  for  the 
plaintiffs  be  set  aside ;  to  set  aside  the  finding  of  the 
jury  in  answer  to  questions  7  to  19  inclusive  sub- 
mitted to  them  at  the  trial ;  to  direct  that  a  new  trial 
be  had ;  and  to  reserve  for  the  dedsion  of  the  jud^ 
who  tries  the  cause  all  questions  of  costs  inourrad  m 
both  courts  below,  until  the  result  of  such  new  triaL 
The  respondent  must  pay  to  the  appellant  firm  their 
costs  of  these  appeiJs. 

Solicitors  for  the  appellants,  Bircham  <fc  Oo. 

Solicitors  for  the  respondent,  Fre$hfidd$  ^ 
WiUiama. 
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App.  Bankraptoy. 
(Lord  Esher,  M.B.,  l 
Lopes  and  Kay,  L. JJ. 

In  re  CoBNiSH. 
Ex  parte  Boabd  of  Tbade.  (a.) 

Bankruptcy — Truetee — Liability  to  render  account — 
Board  of  Trade— Bankruptcy  Act,  1883  (46  <fc  47 
Vict.  c.  62),  s.  162.  sub-eection  2  (a)  {h)— Trustee 
Act,  1888  (51  &  52  Vict.  c.  59),  «.  8. 

The  words  **any  such  trustee  or  other  person  "  con* 
tained  in  section  162,  sub'Section  2  (b)  o/  the  Bank^ 
ruptey  Act,  1888,  apply  to  a  trustee  or  any  other  person 
erapowered  to  collect,  receive,  or  distribute  any  funds  or 
dividends  under  any  of  the  four  Acts  of  Parliament 
mentioned  in  the  fourth  Schedule  to  that  Act, 

It  is  not  necessary  for  the  Board  of  Trade,  on  an 
application  to  enforce  under  sub-^section  2  (b)  against  a 
trustee  an  account  of  the  sums  received  and  paid  by  him, 
to  show  that  the  trustee  has  had  in  his  hands,  since  the  pass^ 
ing  of  the  Act  of  1883,  funds  which  he  has  not  dis^ 
tributed. 

Section  8  of  the  Trustee  Act,  1888,  which  limits  the 
claims  upon  trustees,  does  not  apply  to  a  trtistee  in 
bankruptcy. 

This  was  an  appeal  hj  the  trustee  of  an  estate  in 
liqiiidation  from  an  order  of  the  Divisional  Court 
(Vanghan  Williams  and  Kennedy,  JJ.),  ordering  him 
to  sabmit  to  the  Board  of  Trade  an  account,  verified 
by  affidavit,  of  the  sums  received  and  paid  by  him  as 
tnutee. 

On  the  10th  of  February,  1875,  the  debtor  filed  a 
petition  m  the  Exeter  County  Court  for  the  liquida- 
tion of  his  affairs  by  arrangement,  and  E.  Fewings 
was  appointed  trustee  in  the  liquidatioD. 

The  debtor,  whose  principal  asset  consisted  of  a  life 
estate,  died  in  1876.  The  trustee  received  in  respect 
of  the  debtor's  estate  the  sum  of  £850.  In  1895,  at 
the  instance  of  certain  creditors,  the  Board  of  Trade 
requested  the  trustee  to  fill  up  and  return  a  form 
giving  an  account  of  the  sums  received  and  paid  by 
him  as  trustee.  In  reply  he  furnished  the  Board  of 
Trade  with  a  summary  of  his  receipts  and  payments, 
whereby  it  appeared  that  he  had  received  £850  and 
had  expendea  £905,  £250  being  in  respect  of  law 
costs,  and  £655  in  the  discharge  of  certain  incum- 
brances. Subsequently  the  Board  of  Trade,  not 
being  satisfied  with  the  statement,  ordered  the 
trustee,  under  section  162,  sub-section  2  (b)  of  the 
Bankruptcy  Act,  1883,  to  furnish  them  with  an 
account,  verified  by  affidavit,  of  the  sums  received  and 
paid  bv  him  in  recpect  of  the  liquidation.  Section 
162,  sub-section  2,  provides  as  follows  : — (a)  **  Where 
after  the  passing  of  this  Act,  any  unclaimed  or 
undistributed  funds  or  dividends  in  the  hands  or 
under  the  control  of  any  trustee  or  other  person 
empowered  to  collect,  receive,  or  distribute  any  funds 
or  dividends  under  any  Act  of  Parliament  men- 
tiooedin  the  fourth  schedule"  (the  Bankruptcy  Act, 
1869,  is  one  of  the  Acts  therein  mentioned),  **  or  any 
petition,  resolution,  deed,  or  other  proceeain|^  under 
or  in  pursuance  of  any  such  Act,  have  remamed  or 
remain  unclaimed  or  undistributed  for  six  months 
alter  the  same  became  claimable  or  distributable,  or 
in  any  other  case  for  two  vears  after  the  receipt  there- 
of by  such  trustee  or  olher  person,  it  shall  be  the 
daty  of  such  trustee  or  other  person  fortiiwith  to 
pay  the  same  to  the  bankruptcy  estates  account  at  the 

(a.)  Reported  by  E.  G.  Stillwbll,  Esq.,  Barrister- 
at-Law. 


Bank  of  England.  The  Board  of  Trade  shall  furnish 
each  trustee  or  other  person  with  a  certificate  of 
receipt  of  the  money  so  paid,  which  shall  be  an 
effectual  discharge  to  him  in  respect  thereof." 

(b)  **  The  Boftfd  of  Trade  may  at  any  time  order 
any  such  trustee  or  other  person  to  submit  to  them 
an  account  verified  by  affidavit  of  the  sums  received 
and  paid  by  him  under  or  in  pursuance  of  any  such 
petition,  resolution,  deed,  or  other  proceeding  as 
aforesaid,  and  may  direct  and  enforce  an  audit  of  the 
account." 

The  trustee  failed  to  comply  with  the  order, 
whereupon  the  Board  of  Trade  applied  to  the  county 
court  judge  at  Exeter  for  an  oraer  to  enforce  such 
an  account.  The  learned  ludge  refused  to  make  such 
order,  on  the  ground  that  he  considered  himself 
bound  by  the  judgment  of  Cave,  J.,  in  In  re  Chudley, 
33  W.  B.  708,  14  Q.  B.  D.  402.  Thereupon  the 
Board  of  Trade  appealed  to  the  Divisionaf  Court, 
which  reversed  the  decision  of  the  county  court 
judge,  and  held  that  the  order  could  be  made, 
although  the  trustee  had  received  no  funds  since  the 
passing  of  the  Act  of  1883 ;  and  further,  that  *'  any 
such  trustee"  in  clause  {b)  means  any  trustee 
appointed  under  any  of  tne  Acts  mentioned  in 
schedule  4  of  the  Act. 

From  this  decision  the  trustee  now  appealed. 

HerbeH  Reed,  Q.C.,  and  Ward  Ooldridge,  for  the 
appellant. — The  court  has  no  jurisdiction  to  make 
this  order,  nor  does  clause  (6)  of  sub-section  2  of 
section  162  give  such  power.  At  any  rate,  before  the 
Board  of  iSade  are  entitled  to  such  an  order  they 
must  prove  to  the  court  that  the  trustee  has  had  in 
his  hands,  since  the  passing  of  the  Act,  some 
unclaimed  or  undistributed  funds.  This  they  have 
not  done.  The  appellant  is  not  such  a  trustee  as 
would  come  under  clause  (a) — namely,  a  trustee  in 
whose  hands  there  have  beeoi,  after  the  passing  of  the 
Act,  unclaimed  or  undistributed  funds  or  dividends, 
therefore  he  is  not  such  a  trustee  as  comes  under 
clause  {b):  In  re  Chudley.  Further,  twelve  years 
had  passed  since  the  passing  of  this  Act  vrithout 
any  such  application  as  this  being  made.  The  lapse 
of  such  time  bars  relief,  and  the  trustee  is  entitled 
to  the  protection  of  the  Trustee  Act,  1888  (51  &  52 
Vict.  c.  59),  B.S:  In  re  Paae,  41  W.  K.  357,  [1893]  1 
Ch.  304.  The  trustee  has  already  rendered  a  sufficient 
account. 

Sir  R.  Firday,  8.O.,  and  Muir  Mackenzie,  for  the 
Board  of  Trade,  were  not  called  upon. 

Briscoe  appeared  for  parties  interested. 

Lord  ESHSB,  M.B. — It  seems  to  me  that  this  case  is 
perfectly  dear.  The  question  is  whether  under  sec- 
tion 162,  sub-section  2  (b)  the  Board  of  Trade  had  a 
right  to  call  upon  this  trustee  to  render  them  an 
account.  It  was  argued  before  the  learned  judges 
that  '*8uch  trustee  or  such  other  person"  was  con- 
fined to  a  jparticular  kind  of  trustee,  one  who  had 
money  in  his  hands.  The  learned  judges,  however, 
held  that  it  applied  to  a  trustee  or  any  other  person 
empowered  to  collect,  receive,  or  distribute  any  funds 
or  dividends  under  anv  Act  of  Parliament  mentioned 
in  the  fourth  schedule  of  this  Act,  and  I  entirely 
agree  with  them.  That  being  so  it  applies  to  this 
trustee. 

Then  it  is  said  it  only  applies  to  this  trustee  if  the 
Board  of  Trade  have  fulfilled  a  condition  precedent, 
which  condition  precedent  is  that  before  they  can 
have  any  right  to  ask  this  trustee  to  give  an  account 
they  must  be  able  to  shew  that  he  has  money  in  his 
hands  which  he  has  not  distributed.  There  ia  no 
such  condition  in  sub-section  2  ^b).  It  is  as  plain  as 
words  can  be.    We  are  asked  to  imply  such  condition. 

11 
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So  far  from  thinking  it  implies  such  a  condition  it 
seems  to  me  that  it  would  upset  the  whole  of  the  Act 
of  Parliament,  and  let  accountants  who  are  trustees 
do  just  what  they  like.  Therefore  on  the  first  point 
I  agree  with  ^e  learned  judge  (Yaughan  Williams, 
J.).  In  his  judgment  he  says,  ''Itwas  argued  that 
one  ought  to  read  the  words  *  such  trustee '  as  mean- 
ing a  trustee  who,  after  the  passing  of  the  Act,  has 
funds  which  he  has  to  discharffe  himself  of  in  his 
hands  within  the  meaning  and  me  definition  of  sub- 
section 2.  I  do  not  agree.  I  think  '  such  trustee ' 
means  a  trustee  appointed  under  the  scheduled  Acts, 
and  I  so  oonstrue  it."  I  agree  with  him,  and,  there- 
fore, that  ground  of  appealfails.' 

Then  you  come  to  the  Trustee  Act  of  1888.  Upon 
that  the  learned  judge  has  said,  "  The  object  of  the 
Act  of  Parliament  iB  to  make  him  furnish  such  an 
account  as  would  show  whether  he  is  an  accounting 
party  or  not."  **  When  he  has  done  that  it  may  or 
it  may  not  be  that  a  claim  for  the  balance  arising  on 
that  account  would  be  barred  by  the  Statute  of  Limi- 
tations." Therefore  he  leaves  that  question  open. 
But  it  has  been  so  pressed  upon  us  that  I  do  not 
object  here,  in  this  Court  of  Apf^,  to  give  a  binding 
decision  which  seems  to  me  to  be  this :  That  that 
Trustee  Act,  speaking  of  trustees  in  general,  does  not 
apply  at  all  to  such  a  trustee  as  the  present  one,  that 
is  a  trustee  in  bankruptcy.  So  that  there  are  two 
answers  to  this  point.  First  of  all,  that  the  Trustee 
Act  does  not  apply  to  such  a  trustee  as  the  present, 
and,  secondly,  if  it  does,  it  can  only  apply  when  a 
claim  is  made  upon  him  to  do  somethmg,  and  no 
claim  has  yet  been  made  upon  him  other  than  to  give 
this  account,  which  is  for  the  purpose  of  showing 
whether  any  further  claim  can  be  made  upon 
him. 

Therefore  on  both  grounds  I  think  the  learned 
judges  in  the  court  below  were  right,  and  that  this 
appeal  must  be  dismissed. 

Lopes,  L.  J. — ^To  my  mind  this  is  a  very  dear  case, 
and  I  can  add  nothing  to  that  which  has  been  said 
by  the  Master  of  the  Bolls.  I  only  desire  to  say  this, 
that  I  agree  with  the  Master  of  the  Bolls  when  he 
says  that  in  his  opinion  the  Trustee  Act  does  not 
apply  to  such  a  trustee  as  this.  I  think  the  appeal 
must  be  dismissed,  with  costs. 

Eat,  L.  J. — ^I  agree  also  that  this  appeal  must  be 
dismissed.  With  regard  to  the  construction  of  the 
Act  I  will  only  just  add  this.  Sub-section  2  (5)  of 
section  162  of  the  Act  of  1883  provides  that  '*  The 
Board  of  Trade  may  at  any  time  order  any  such 
trustee  or  other  person  to  submit  to  them  an 
account " ;  *'  such  Ixustee  or  other  person,"  these  are 
relative  words.  Now  what  do  they  refer  to  ?  They 
refer  to  clause  (a)  of  the  same  sub-section,  **  any 
trustee  or  other  person  empowered  to  collect,  receive, 
or  distribute  any  funds  or  dividends  under  any  Act  of 
Parliament  mentioned  in  the  fourth  schedule,  or  any 
I>etition,  resolution,  deed,  or  other  proceedings  under 
or  in  pursuance  of  any  such  Act."  That  is  the 
description  of ''such  trustee  or  other  person."  The 
words  relied  on  are  no  part  of  the  description  of 
trustee  or  person.  In  sub-section  (a)  it  is  provided 
that  where  "such  trustee  or  other  person "  after  the 
passing  of  the  Act  has  undistributed  funds  in  his 
hands  he  is  to  pay  them  into  the  Bank  of  England, 
but  the  fact  of  his  having  undistributed  funds  in  his 
hands  is  no  part  of  the  description  of  a  trustee  or 
other  person.  It  would  be  the  greatest  possible  non- 
sense if  we  were  to  introduce  that  as  part  of  the 
description  of  a  ''trustee  or  other  i>ersnn,"  and  it 
would  be  to  limit  sub-section  (b)  in  the  most  extra- 
ordinary manner.  The  argument  has  seriously  been 
this :  that  the  Board  of  Trade  cannot  call  upon  any 


trustee  or  other  person  mentioned  in  this  sub-section 
(6)  unless  they  first  of  all  show  that  since  the  passing 
of  the  Act  he  has  had  funds  in  his  hands.  Well,  tl^ 
trustee  may  say,  "  I  have  not  had  any  funds  in  my 
hands  since  the  passing  of  the  Act,  and  I  am  there- 
fore not  liable  to  account."  The  learned  judge  was 
perfectly  right,  I  think,  in  holding  that  that  is  not 
the  true  construction  of  sub-section  2  (6).  It  gives  a 
large  power  for  calling  for  accounts,  and  there  is  no 
reason  to  limit  it.  It  is  a  power  to  the  Board  of 
Trade  to  call  upon  a  trustee  in  a  bankruptcy  or 
liquidation  to  account  to  the  Board  of  Trade,  and  if 
he  refuses  or  hesitates  they  are  to  obtain  an  order 
from  the  Court  of  Bankruptcy  to  enforce  that  direc- 
tion of  theirs.  Therefore  the  whole  thing  is  the 
accounting  of  an  officer  of  the  Court  of  Bankruptcy 
to  the  Co^  of  Bankruptcy  or  to  the  Board  of  Trade 
who  have  now  a  certain  right  to  interfere  in  bank- 
ruptcy matters. 

Now  the  other  point  was  that  the  Trustee  Act 
applied  to  such  a  case.  It  seems  to  me  that  there 
are  two  or  three  sufficient  answers  to  that.  I  do  not 
think  the  Trustee  Act,  limiting  the  claims  upon 
trustees,  has  anything  to  do  with  the  case  of 
an  officer  of  the  court  who  is  required  by  the  court 
to  account ;  if  it  did  it  would  apply  to  the  case 
of  a  receiver,  and  the  other  cases,  where  officers 
of  the  court  have,  by  the  court  been  put  in  possession 
of  property,  and  are  required  by  the  court  to  account 
to  the  court.  I  never  heard  that  the  Trustee  Act 
applied  to  such  a  case. 

There  is  this  further  point — ^that  if  it  did  apply,  it 
would  not  apply  to  tms  case,  because,  if,  by  the 
result  of  the  account,  it  should  turn  out  that  the 
trustee  had  money  which  he  has  not  properly  applied, 
then  he  comes  within  the  exception  of  the  Act  of 
Parliament,  and  that  part  of  the  limitation  of  the 
liability  of  a  trustee  does  not  apply  to  him  at  all. 
However,  I  think  that  point  also  fads,  and  that  the 
appeal  must  be  dismissed. 

Appeal  diemi$8ed. 

Solicitors  for  the  appellant,  Collyer  d;  Collyer. 

Solicitor  for  the  respondents.  Solicitor  to  the  Board 
of  Trade. 
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Oct.  25;  Nov.  11. 


CONSTANTINE  &  CO.  V.   WaEDEN  &  SONS. 
(DOBBLL  &  Co.  Third  Forties),  (a.) 

Practice — Third-party  procedure — Action  by  shipowners 
against  charterers — Contract  of  charterers  with  pur^ 
chasers  of  cargo  —  Indemnity  express  or  implied — 
R.  S.  C,  1883,  ord.  16,  r.  48. 

By  the  terms  of  a  charter-party  entered  into  between 
the  plaintiffs y  the  shipowners,  and  the  defendants,  the 
charterers,  it  ivas  provided  that  the  ship  should  be  dis^ 
charged  at  port  of  delivery  as  customary.  The  defend^ 
ants  subsequently  sold  to  D,  &  Co,  certain  bones  to  be 
shipped  in  one  or  two  vessels,  at  sellers'  option,  from 
the  River  Plate  to  Birkenhead  as  per  charter-party: 
and  by  the  contrctct  it  was  agreed  that  the  bones  were  to 
be  weighed  in  the  usual  manner,  and  taken  with  all 
faults  and  defects  by  D.  &  Co.  from  over  the  ship's  side 
as  fast  as  the  captain  could  deliver,  failing  which  to  be 
resold  at  the  defendants*  discretion,  D.  &  Co.  being 
liable  for  any  loss,  demurrage,  or  expenses  arisimg 
therefrom. 

(a.)  Eeported  by  Abnold  Qloveb,  Esq.,  Barrister- 
at-Law. 
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CoiTRT  OF  Appeal. 


CONSTANTINB  &  Co.  V.  WARDEN  &  8ON8. 


CouBT  OF  Appeal. 


The  plaintiffs*  ship  arrived  at  the  vort  of  delivery 
wUh  the  bones  on  board,  and  D.  &  60.  took  delivery 
iktreof  in  fulfilment  of  their  contract  with  the  de- 
ftfkdants. 

The  plaintiffs  having  brought  an  action  against  the 
dffendants  for  not  having  discharged  the  ship  pursuant 
to  the  terms  of  the  charter-party ,  the  defendants  sought 
to  bring  in  2>.  <fc  Co,  as  thira  parties  under  ord.  16, 
f.48. 

Held,  reversing  the  decision  of  Day,  J.,  that  the 
tontraet  of  D.  &  Go.  with  the  defendants  was  not  a 
contract  of  indemnity,  either  express  or  implied,  and 
Viat,  therefore,  upon  the  authority  of  Speller  v.  Bristol 
Steam  NaTigation  Co.,  32  FF.  B.  670,  13  Q.  B.  D.  96, 
the  defendants  were  not  entitled  to  a  third-party  notice. 

Appeal  from  an  order  made  by  Day,  J.,  in  cham- 
bers on  the  7fch  of  Angust,  1895. 

^e  plaintiffs  were  shipowners,  and  the  action  was 
brought  against  the  defendants  for  not  having  un- 
loaded the  plaintiff's  ship  at  the  port  of  discharge 
pursoant  to  the  terms  of  a  charter-party  dated  l£e 
16th  of  Jane,  1894,  by  which  it  was  stipulated  that 
'*  the  ship  shall  be  discharged  at  port  of  delivery  as 
costomary." 

On  the  16th  of  June,  1894,  the  defendants  sold  to 
Dohell  &  Co.,  the  appellants,  1,500  to  2.000  tons  of 
bones,  to  be  shipped  in  .one  or  two  vessels,  at  seller's 
option,  durinff  the  months  of  August  and  (or)  Sep- 
tember and  (or)  October,  from  me  River  Plate  to 
land  at  Birkenhead  as  per  charter-party ;  and  by  the 
contract  it  was  agreed  that  the  bones  should  be 
weifi^ed  in  the  usual  manner  and  taken,  with  all 
Uam  and  defects,  by  Dobell  &  Co.,  from  over  the 
ship's  side  as  fast  as  the  captain  could  deliver,  failing 
which  to  be  resold  at  the  defendant*s  discretion,  they 
(Dobell  &  Co.)  being  liable  for  any  loss,  demurrage, 
or  expenses  arising  therefrom. 

The  plaintiffs'  ship,  with  the  bones  on  board, 
arrived  at  Birkenheaa  in  due  course,  and  the  appel- 
lants took  delivery  titiereof  in  fulfilment  of  their  con- 
tract with  tiie  defendants. 

The  plftiTit^ffii  brought  this  action  against  the  de- 
fendants for  not  having  discharged  the  ship  at  port 
of  delivery,  as  customary. 

The  defendants  sought  to  bring  in  Dobell  &  Co.  as 
third  parties  to  indemnify  them  against  the  claim  of 
the  plaintiffs. 

Day,  J.,  held  that  the  defendants  were  entitled  to 
have  leave  to  issue  a  third-party  notice  under  ord.  16, 
r.48. 

Dobell  &  Co.  appealed. 

Bigham,  Q,C.,  and  J7.  F.  Boyd,  for  the  appellants. — 
The  respondents  must  show  a  direct  contract  of  in- 
denmity :  Speller  v.  Bristol  Steam  Navigation  Co,,  32 
W.  R.  670,  13  Q.  B.  D.,  96.  The  contract  in  the 
presoit  case  is  not  one  of  indemnity,  but  merely  to 
do  a  certain  act.  Demurrage  is  specifically  dealt  with 
in  our  contract,  and  not  as  in  the  charter-party. 

Joseph  Walton,  Q.C.,  and  T.  G.  Carver,  for  the 
respondents. — ^This  is  in  substance  a  contract  of 
indemnity,  for  if  any  default  arises  under  the  charter- 
party,  it  must  be  in  consequence  of  the  default  of  the 
appelant.  That  is  also  shown  by  the  use  of  the 
word  *'  demurrage."  There  is  no  demurrage  t)etween 
buyer  and  seller,  and  the  demurrage  referred  to  must 
be  that  referred  to  in  the  charter-party. 

Bigham,  Q,C,,  in  reply. — The  fact  that  the  contract 
of  purchase  is  more  stringent  than  the  charter-party 
does  not  prove  that  it  is  a  contract  of  indemnity. 
*'  Demurrage "  in  the  third  parties'  contract  is  not 
usad  in  its  strict  legal  sense. 

Cur*  adv,  vult. 


A.  L.  Smith,  L.J. — ^This  case  has  been  extremely 
well  argued  on  each  side.  The  question  is  whether 
the  defendants  are  entitled  to  have  leave  to  issue  a 
third-party  notice  under  ord.  16,  r.  48.  The  learned 
judge  at  chambers  held  that  they  were,  and  hence  the 
present  appeaL  [His  lordship  stated  the  facts,  and 
continued :— ]  The  case  of  Speller  v.  The  Bristd 
Steam  Navigation  Co,  in  this  court  has  decided  that  a 
defendant  is  not  entitled  to  a  third-party  notice  under 
ord.  16,  r.  48,  unless  he  can  show  a  contract  by  the 
third  party,  either  express  or  implied,  that  the 
defendant  shall  be  indemnified  by  him,  which  means 
a  contract  by  the  third  party  to  indemnify  the 
defendant  a^^ainst  the  causes  of  action  upon  which 
the  plaintiff  is  suing.  We  have  nothing  in  this  case 
to  do  with  contribution  or  with  any  implied  contract, 
and  the  question  is.  Do  the  defendants  make  out  such 
an  express  contract  by  the  third  parties  ? 

In  my  judgment  the  first  x^u^  of  the  contract  of 
the  16th  of  June,  1894,  between  the  defendants  and 
Dobell  &  Co.,  down  to  the  words  *'  as  per  charter- 
party,"  deals  with  the  contemplated  voyage,  and  the 
clause  commencing  with  **  the  bones  to  be  weighed," 
and  ending  with  the  words  **  arising  therefrom,"  deals 
with  the  unloading  of  the  ship  at  the  termination  of 
that  voyage. 

It  is  argued  for  the  defendants  that  in  this 
document  is  to  be  found  an  express  contract  by 
Messrs.  Dobell  &  Co.  to  indemnify  the  defendants 
against  demurrage.  They  do  not  allege  any  implied 
contract. 

It  is  true  that  in  it  Messrs.  Dobell  &  Co.  contract 
to  pay  to  the  defendants  any  loss,  demurrage,  or 
expenses  which  may  result  from  their  not  taking  the 
bones  from  over  ship's  side  as  fast  as  the  captain 
could  deliver;  but  where  is  the  contract  that  they 
will  indemnify  the  defendant  against  the  causes  of 
action  the  plaintiffs  may  have,  under  the  charter- 
party  of  the  15th  of  June,  1894,  against  the  defend- 
ants ?  I  can  find  no  such  contract.  Messrs.  Dobell 
&  Co.  do  not  undertake  to  pay  any  demurrage  the 
plaintiffEi  may  recover  against  the  defendants  under 
the  defendants'  contract  with  the  plaintiffs  to  unload 
as  customary,  but  they  undertake  to  pay  any  loss, 
demurrage,  or  expenses  which  may  arise  by  reason  of 
their  {i,e,,  Messrs.  Dobell  &  Co.'s)  failure  to  perform 
their  contract  with  the  defendants —viz.,  in  not 
taking  delivery  over  ship's  side  as  fast  as  the  captain 
could  deliver. 

But  it  is  said  that  the  result  is  the  same  as  if  there 
were  a  contract  to  indemnify,  for  unless  the  third 
parties  have  broken  their  contract  with  the  defend- 
ants, the  defendants  cannot  have  broken  their  con- 
tract with  the  plaintiff,  because  the  jrreater  obligation 
undertaken  by  Messrs.  Dobell  &  Co.  with  the 
defendants  must  include  the  lesser  obligation  under- 
taken by  the  defendants  with  the  plaintiffs,  and, 
therefore,  it  is  said  the  third  parties  have,  as  regards 
demurrage,  in  substance  undertaken  to  indemnify  the 
defendants. 

But  this  argument,  ingenious  though  it  is,  does 
not  show  any  contract  to  indemnify,  which  must  be 
proved  to  exist  before  ord.  16,  r.  48,  can  be  made 
available. 

If  the  defendants  sued  Messrs.  Dobell  &  Co.  for  not 
indenuufying  them  they  should  be  nonsuited,  for  the 
only  cause  ofaction  they  could  establish  against  Dobell 
&  Co.is  a  contract,  not  to  indemnify,  but  to  pay 
what  damages  the  defendants  may  have  against  them 
for  not  unloading  in  accordance  with  thtdr  contract 
— I.e.,  from  over  ship's  side  as  fast  as  the  captain 
could  deliver.  It  is  true  that  the  loss,  demurrage, 
and  expenses  Messrs.  Dobell  &  Co.  might  have  to  pay 
the  defendants  might  be  the  same  in  amount  as  the 
damages  the  defendants  might   have   to    pay   the 
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under  oontraot  to  porohase,  see  them.  He  sobse- 
oaently  reoeived  them  back,  and  redelivered  them  to 
Thome.  It  is  said  that  in  this  way  he  did  beoome 
acquainted  with  the  fact  of  this  second  mortgage 
whilst  acting  as  solicitor  in  this  transaction  for  the 
respondents. 

Considering  that  the  solicitor  knew  aliunde  of  the 
existence  of  this  mortgage,  that  it  was  not  necessary 
in  any  way  to  communicate  its  existence  to  the  first 
mortgagees  in  regard  to  their  sale  under  the  powers 
given  by  that  mortgage,  and  seeing  that  all  ne  did 
was  to  make  use  of  the  knowledge  he  had  previously 
acquired  to  ask  for  the  deeds  in  uie  way  I  have  de- 
scribed, I  think  it  may  be  a  matter  open  to  question 
whether  that  would  lie  knowledge  by  their  soHoitor 
which  could  be  imputed  to  the  respondents  so  that  it 
must  be  regarded  as  their  knowledge.  It  is  quite 
unnecessary  to  express  an  opinion  upon  or  to  deter- 
mine that  point.  I  have  only  made  these  observa- 
tions in  order  that  I  may  not  be  supposed  to  assent 
without  further  consideration  to  the  proposition  con- 
tended for  on  behalf  of  the  appellant. 

Now  the  question  arises  wnether  the  Statute  of 
limitations  can  be  pleaded.  First,  it  is  said  that  the 
right  did  not  arise  until  1892  when  the  frmid  was 
discovered— that  there  was  here  a  concealed  fraud, 
and  that  although  there  was  no  fraud  on  the  part  of 
the  respondents  (that  is  not  alleged)  nor  any  conoeal- 
ment  on  their  part,  ^et  that  there  was  fraud  on  the 
part  of  a  person  acting  as  their  agent  (namely  Searle) 
— a  concealment  by  Searle,  who  was  the  agent  for  the 
respondents,  and  that  consequently  it  was  not  until 
the  discoveiy  that  anv  cause  of  action  arose. 

I  am  entirely  unable  to  give  any  countenance  to 
such  an  argument.  It  appears  to  me  perfectly  dear 
that  in  order  to  charge  any  person  with  a  fraud  which 
has  not  been  personally  committed  bv  him,  the  agent 
who  has  committed  the  fraud  must  nave  committed 
it  while  acting  within  the  scope  of  his  authority, 
while  doinff  something  and  jmrporting  to  do  some- 
thmg  on  behalf  of  the  principal.  If  the  person  is 
doing  something  within  the  scoi>e  of  his  authoritv, 
and  purporting  to  do  it  for  his  principal,  although  m 
doing  it  he  commits  a  wronff  which  his  principal 
neither  sanctioned  nor  intended,  the  principal  may  be 
liable.  But  if  the  person,  although  he  has  been 
employed  as  agent,  is  not  in  the  transaction  which 
is  the  wrongful  act  acting  for  or  purporting  to  be 
acting  for  the  principal,  it  seems  to  me  inipossible  to 
treat  that  as  the  fraud  of  the  prmcipal.  ^w  in  this 
case  there  is  no  pretence  for  sayinff  that  in  what  he 
did  that  was  fraudulent,  or  what  he  improperly  con- 
cealed, Searle  was  acting  for  the  respondents.  It 
appears  to  me  that  as  soon  as  th^  had  received  that 
Jbl,000,  leaving  Searle  in  possession  of  the  remainder 
in  which  they  claimed  no  right  or  title,  to  whidi 
they  believed  either  Searle  or  somebody  for  whom  he 
was  acting  was  entitled,  all  agency  on  their  behalf 
by  Searle  in  relation  to  that  surplus  was  absolutely 
at  an  end.  From  that  moment  he  held  it  not  as 
their  agent  at  all ;  it  was  not  intended  that  he  diould 
hold  it  for  them,  they  did  not  contemplate  that  he 
was  holdingit  for  them,  nor  did  he  intend  to  hold  it 
for  them.  To  suppose  that,  in  defiance  of  the  inten- 
tions of  both  the  parties  to  such  a  transaction,  never- 
theless there  was  the  relation  of  agency,  would,  it 
seems  to  me,  be  a  somewhat  extravagant  conclusion. 
I  therefore  can  entertain  no  doubt  that  in  the 
present  case  ^ere  has  been  no  such  fraud  or  con- 
cealed fraud  shown  as  to  prevent  the  statute 
running,  if  the  statute  applies,  from  the  year  1878. 

I  ought  to  notice  one  point  which  was  pressed — 
or  rather  two  points— that  it  was  the  duty  of  the 
respondents  to  find  out  Mr.  Thome,  and  to  see  that 
he  was  paid,  that  that  was  a  continuing  duty  which 


they  have  violated.  If  such  a  doctrine  as  that  wero 
to  be  given  assent  to  in  a  case  such  as  this,  the  value 
of  the  statute  of  1888  would  be  practically  at  an  end. 
It  is  said  that  here  the  respondents  gave  back  to 
Searle  the  appdlant's  deeds,  and  so  enabled  him  to 
commit  the  fraud.  They  only  had  those  deeds  in 
their  possession  by  an  accident.  There  was  nothing 
to  call  their  attention  to  the  fact  that  they  were 
Thome's  deeds.  They  reoeived  them  after  the  sale 
was  completed,  at  a  time  when  they  did  not  believe 
they  had  any  further  interest  in  the  transaction  at 
alL  They  were  asked  to  look  in  a  bundle  of  deeds  to 
see  if  they  had  two  deeds  described  in  a  particular 
way.  They  found  those  deeds  and  returned  them. 
There  was  no  obligation  upon  them  to  see  what  the 
contents  were,  and  there  is  no  reason  to  suppose  that 
they  ever  did  know  the  contents.  To  say  tnat  under 
those  circumstances  the  Act  imposes  any  liability 
upon  them  seems  to  me  a  hopeless  contention* 

The  only  remaining  question  is.  Did  the  statute 
apply  P  It  is  contended  that  it  did  not  because  of 
the  exception  contained  in  the  first  sub-section  to 
section  8,  '<  except  where  the  daim  is  founded  upon 
any  fraud  or  fraudulent  breach  of  trust  to  which  the 
trustee  was  party  or  privy."  It  seems  to  me  to  be 
impossible  seriously  to  say  that  the  respondents  were 
''party  or  privy"  to  the  fraud  in  this  cue.  The 
fraud  was  a  fraud  committed  by  Searle  entirely  sub- 
sequent to  the  transaction  in  which  they  had.  any 
interest  or  any  concern,  and  they  neither  knew  of  it 
nor  assented  to  it  nor  received  any  benefit  from  it 
nor  took  part  in  it  in  any  sort  of  way.  Under  these 
circumstances  I  am  at  a  loss  to  see  how  it  can  be  said 
that  they  were  "  party  or  privy"  to  it. 

But  then  it  is  said  there  is  another  exception.  The 
daim  is  ''  to  recover  trust  property  or  the  prooeeds 
thereof  still  retained  by  the  trustee,"  « still"  of 
course  meaning  at  the  time  when  the  action  is  brought. 
In  spite  of  the  ingenious  ar^pment  addressed  to  us  by 
Mr.  Cozens-Hardy  npon  this  point,  I  romain  uncon- 
vinced. I  have  a  difficulty  in  seriously  grasping  the 
contention.  To  say  that  the  leaving  of  this  sum  of 
money  with  Searle  by  the  reroondents  under  the 
belief  that  it  was  money  which  Searle  was  entitled  to 
keep  and  hold  and  distribute,  in  which  they  had  no 
sort  of  concern,  with  which  tiiey  had  nothing  to  do, 
was  a  retaining  of  the  money  by  them  so  that  it  was 
in  their  hands  at  the  time  when  this  action  was 
brought,  is  a  proposition  I  can  scarody  treat 
serioady. 

For  these  reasons  I  think  that  the  judgment 
of  the  court  bdow  is  right  and  ought  to  be 
affirmed* 

Lord  ASHBOXTBNE. — I  entirely  concur.  I  think 
that  section  8  of  the  Trustees  Act  of  1888  supplies  a 
clear  defence;  and  that  is  the  opinion  of  all  the 
learned  judges  before  whom  this  case  has  come. 
Bomer,  J.,  had  no  doubt  upon  that,  and  the 
three  Lords  Justices  of  Appeal  in  giving  reasoned 
judgments  also  came  deany  to  that  condosion. 
I  really  think  this  section  might  be  nearly  torn 
up  if  it  is  not  to  be  hdd  to  apply  to  a  case  ot 
this  kind.  It  is  difficult  to  imagine  wha^  oaae  it 
would  apply  to  if  it  does  not  apply  to  this. 

It  has  been  urged  in  the  lengthened  arffument 
whidi  has  been  addressed  to  your  lordships  ttiat  the 
section  would  not  apply  because  some  case  of  fraud 
might  be  imagined  or  imputed  or  suggested  ag^ainst 
the  defendants.  It  has  also  been  urged  that  it  might 
be  imputed  that  the j*  still  have  the  fund  under  their 
controL  I  am  unable  to  follow  dther  of  these 
contentions.  I  am  unable  to  see  any  ground  on 
which  it  can  be  suffgested  that  anything  like  £r»ad 
can  be  imputed  to  the  trustees  or  on  which  anything 
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can  be  suggested  bringiDg  them  within  the  exoeptioiis 
in  the  olause  in  regpurd  to  their  action.  That  being 
10, 1  think  the  appeal  entiiely  fails. 

Therefore  I  aiu  dearly  of  opinion  that  the  appeal 
dioiild  be  dismissed  with  oosts. 

Lord  Macnaohten.— I  am  of  the  same  opinion. 
By  a  reoent,  and  I  think  a  very  beneficial  change  of 
the  law,  a  trustee  who  has  committed  a  breadi  of 
trust  is  entitled  to  rely  on  any  statute  of  limitations 
sf  folly  as  anybody  may  do  who  is  not  a  trustee, 
mofided  his  conduct  has  been  free  from  any  taint  of 
Inrad,  and  provided  he  has  not  derived,  and  is  not  in 
a  position  to  derive,  any  personal  benefit  from  the 
transaction  impeached  as  a  breach  of  trust.  I  assume 
that  bat  for  recent  l^;islation  the  respondents 
would  have  been  liable  to  answer  the  appellant's 
daim.  But  I  think  the  Act  of  1888  was  intended  to 
apply  and  does  apply  to  such  a  case  as  this,  and, 
indeed,  I  cannotlimagme  any  case  to  which  the  Act 
opold  more  |»x>perly  or  more  clearly  apply  than  the 
case  which  has  been  discussed  before  your  lordships 
tr-day. 

Lord  Daybt. — I  am  of  the  same  opinion.  It 
wpean  to  have  been  assumed,  or  it  is  stated  in  one 
of  the  judgments  which  have  been  read  to  us  to  be 
not  in  dispute,  that  bat  for  the  Act  of  1888  the 
defendants  would  have  been  liable  in  the  present 
case.  I  do  not  desire  to  dispute  that,  or  to  say  that 
that  is  not  so.  I  only  desire  to  say  that  it  is  not  by 
any  means  clear  to  my  mind  that  such  a  consequence 
would  have  followed  from  the  state  of  facts  which  is 
revealed  in  the  evidence. 

But,  assuming  that  the  constructive  notice  for 
wtdcHi  Mr.  Phillpotts  contended  would  have  brought 
to  tiie  knowledffe  of  Mr.  Heard  that  which  certainly 
he  did  not  in  uct  know  at  the  date  of  the  sale,  that 
Thome  was  an  encumbrancer  upon  this  property  so  as 
to  convert  Mr.  Heard  and  his  co- trustee  into  trustees 
for  TlioTne,  I  am  of  opinion  that  the  statute  of  1888 
forms  a  perfect  answer  to  the  daim. 

Two  questions  have  been  argued — first,  whether 
the  case  is  not  within  one  of  the  exceptions  mentioned 
in  the  early  part  of  the  8th  section ;  and,  secondly, 
it  has  also  been  argued  that,  iudependenUy  of  the 
statate,  the  time  began  to  run  only  at  a  period  less  than 
six  years  before  the  commencement  of  this  action.  I 
do  not  desire  to  say  anything  more  than  has  been 
already  said  by  your  lordships,  or  more  than  is  con- 
tained in  the  judgments  wmdi  have  been  delivered 
in  the  courts  below  upon  this  point.  It  appears  to 
me  to  be  impossible  to  say  that  the  money  was 
"stin  retained"  by  the  trustees,  and  it  must  be 
remembered  that  there  is  no  evidence  of  actual  know- 
ledge, or  rather,  I  should  say,  that  the  evidence  dis- 
proves actual  knowledge  on  tjie  part  of  the  respond- 
ents of  Mr.  Thome's  position,  ^ut  it  is  sou«it  to 
say  (I  am  not  speaking  of  constructive  notice]  that 
they  most  have  acquired  knowledge  of  it  through  the 
receipt  which  was  signed  by  Mr.  Searle,  purporting 
to  act  as  Thome's  agent,  and  put  with  t^e  respond- 
ents papers. 

Now  it  appears  to  me  that  the  appdlant  is  in  this 
dilemma— either  the  respondents  read  that  recdpt  or 
th€7  did  not.  If  they  did  not  read  it,  I  see  no 
evidence  whatever  that  they  acquired  any  knowledge 
of  Thome's  existence  or  of  his  interest  in  the  pro- 
perty. If  they  did  read  that  receipt,  what  did  it  tdl 
them  ?  It  tola  them  that  Searle  was  (I  will  assume 
wrooely)  purporting  to  act  as  Thome's  agent,  and 
that  he  had  given  a  receipt  in  dischuge  of  the 
respondents  in  that  character.  If  they  did  read  this 
rece^ii,  why  were  they  not  at  liberty  to  believe, 
erropeoaaly  as  it  turns  out,  but  still  to  believe,  that 


Searle  was  acting  in  that  character  P  If  so,  it  appears 
to  me  the  case  is  exactly  the  same,  in  fact ;  the  case  is 
that  they  paid  away  upon  that  view  the  money  to 
Searle  erroneously,  believing  that  he  was  Thome's 
agent.  If  that  be  the  state  of  facts,  it  seems  to  me 
i(Ue  to  contend  that  money  which  is  paid  away  by  a 
trustee  to  another  person,  in  the  erroneous  belief  that 
he  fills  a  particular  character  which  it  turns  out  he 
does  not  fill,  is  still  retained  by  the  trustee. 

Upon  the  other  point,  which  was  so  fullv  discussed 
before  your  lordships,  that  the  statute  did  not  begin 
to  run  till  within  six  years  of  the  beginning  of  this 
action,  I  only  desire  to  say  this :  In  my  opinion,  if 
fraud,  or  a  non-discovery  of  fraud,  is  to  be  relied  on 
to  ti^e  a  case  out  of  the  Statute  of  Limitations,  it 
must  be  the  fraud  of  the  person  who  invokes  the  aid 
of  the  Statute  of  limitations.  Now,  the  fraud  which 
is  imputed  to  Searle,  and  apparenUy  iustiy,  is  that  he 
put  Thome  off  his  guard  by  continuing  to  pay  his 
interest  to  him  as  if  his  security  was  stiU  a  subsisting 
one.  It  cannot  be  pretended  for  a  moment  that  he 
was  acting  as  agent  for  the  respondents  in  doing^  that. 
He  did  not  make  the  payments  of  interest  m  his 
character  of  agent  for  the  respondents,  he  made 
them  as  agent  for  the  mortgagor ;  and  I  see  no  foun- 
dation whatever  upon  which  Searle's  fraud  can  be 
attributed  to  the  respondents,  or  can  be  said  to  have 
been  committed  by  him  while  he  was  acting  in  the 
character  of  the  respondents'  agent. 

Upon  that  ground,  and  the  other  grounds  which 
have  been  stated  in  the  judgments  delivered  in  the 
courts  bdow  and  by  your  lordships,  I  hold  that  there 
was  no  fraud  imputable  to  the  defendants  which 
would  prevent  the  running  of  the  Statute  of  Limita- 
tions. 

Judgments  of  the  Court  of  Appeal  and  of  Bomer,  J., 
affirmed^  and  appeal  diemissed,  with  costs. 

Solicitors  for  the  appellants,  Mear  &  Fowler^  for 
G.  H.  Thome,  Nottinglmm. 

Solidtors  for  the  respondents,  Yarde  &  Loader,  for 
Burdf  Pearse,  A  Prickman,  Okehampton. 


Vrtbs  aroututl. 

{From  the  Supreme  Court  of  Queensland.) 

June  29,  1895. 
Bbabant  v.  King. 
Kino  v.  Brabant,  (a.) 

Negligence — Public  body — Nonfeasance — Luibility  to  an 
individual  under  a  contract — Deposit  of  goods  for  safe 
custody— Inspection  of  premises — Risk  of  injury  to 
goods — Duty  of  bailee. 

The  principle  of  exemption  from  liabilities  afforded  to 

Sublic  bodies  for  mere  nonfeasance,  cts  enunciated  in 
lunidpali^  of  Pictou  v.  Gddert,  42  IF.  R.  114, 
[1893]  A.  U.  524,  and  other  cases,  has  tic  application  to 
a  case  in  which  the  parties  charged  with  the  nonfeasance 
are  under  obligations  to  an  individual  member  of  the 
public  to  perform  the  duty,  which  they  have  neglected  to 
his  prejudice,  in  consideration  of  their  being  remuner^ 
(Ueaby  him  for  its  performance, 

A  depositor  of  goods  for  safe  custody,  who  by  himself 
or  his  servants  has  had  an  opportunity  of  observing 
defects  in  the  storehouse,  incurs  no  obligation  from  this 


(a.)  Bepoi-ted  by  C.  H.  GaAPTON,  Esq.,  Barrister- 
at-I^w. 
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will  and  the  codicil  together  as  admittiiig,  of  such  a 
conclusion. 

I  think,  therefore,  there  is  a  revocation  or  substi- 
tution by  the  codicil  of  the  smaller  annuities  for  the 
larger  all  through;  and,  bearing  in  mind  the  rule 
which  was  ioipressed  upon  us  very  properly  by  the 
learned  counsel  for  the  appellants,  wluch  is  laid  down 
in  Doe  v.  Hicks  and  BandJUld  v.  Randfieldt  that  you  are 
not  to  guess  at  the  revocation  or  to  extend  it  further 
than  the  clear  language  of  the  thing  requires  you  to 
do ;  it  does  appear  to  me,  I  confess,  that  we  should 
be  missing  the  real  intention  of  this  testator  if  we 
were  to  adopt  the  construction  contended  for  by  the 
appella,nts.  I  think  the  error  consists  in  not  seeing 
that  that  which  is  revoked  is  the  thing  given,  and 
not  the  interest  of  the  takers. 

I  think,  therefore,  that  both  appeals  ought  to  be 
dismissed. 

Lopes,  L.J. — I  am  clearly  of  the  same  opinion. 
The  rule  which  we  have  to  regard  in  this  case,  I  take 
it,  is  this — ^that  to  cut  down  a  previous  ffift  it  must 
be  reasonably  dear  that  it  was  intended  to  be  cut 
down.  The  words  "  cutting  it  down "  must  not  be 
equivocal,  but  they  must  show  with  a  reasonable 
certainty  that  a  revocation  was  intended.  I  take  it 
that  that  is  the  rule  beyond  all  qnestion  upon  which 
we  have  to  act  in  this  case. 

Now,  the  object  in  construing  all  wills  is  to  ascer- 
tain the  intention  of  the  testator  or  testatrix,  so  far 
as  it  is  expressed  by  the  words  used.  I  do  not  pro- 
pose to  read  the  will  and  the  codicU,  which  have  been 
alreadv  read  by  my  brother  Lindley,  but  I  do  say 
that  wis  passage  in  the  will  seems  very  strongly  to 
show  that  the  view  which  we  take  is  the  correct  one. 
I  mean  these  words :  "  I  give  and  devise  unto  my 
granddaughter  Ellen  Elizabeth,  the  wife  of  Chatham 
Lloyd,  a  like  anntdty  of  £300,  to  be  a  charge  upon 
the  said  propertv  in  John-street  aforesaid."  Then 
come  these  words :  *'  and  to  be  paid  to  her  and  her 
children  in  the  same  manner  in  all  respects  as  the 
annuity  hereinbefore  given  to  my  granddaughter 
Anna  Helena.'*  That  makes  me  think  that  the 
testator,  in  the  will,  was  dealing  with  the  entire 
annuity.  The  result  that  I  arrive  at  is  this,  that  it  is 
reasonably  certain  that  an  entire  revocation  of  the 
devise  was  intended  by  the  codicil,  and  a  substitution 
of  an  annuity  of  £150  payable  to  the  granddaughter's 
appointees  and  children,  instead  of  an  annuity  of 
£300  given  by  the  will. 

Now,  unless  that  is  the  correct  view,  it  appears  to 
me  that  it  would  be  difficult  to  attach  the  power  of 
appointment  given  in  the  will  to  the  codicil.  I  can- 
not construe  the  will  and  the  codicil  together  unless 
I  adopt  the  view  which  I  have  expressed  with  regard 
to  the  effect  of  that  codicil  upon  the  will. 

I  come,  therefore,  to  the  conclusion  that  Kekewich, 
J.,  was  right  in  the  interpretation  that  he  put  upon 
this  will  and  codicil. 

RiOBT,  L.J. — ^I  have  considered  the  will  and  the 
codicil  carefully,  and  I  am  unable  to  arrive  at  the 
sante  conclusion  as  the  Lords  Justices.  The  testator 
by  his  will  gives  in  quite  plain  and  unambiguous 
language  to  Mrs.  Hall,  one  of  his  granddaughters, 
an  annuity  of  £300  a  year.  [His  lordship  read  the 
gift,  and  continued  : — ]  He  then  gave  to  his  grand- 
daughter Mrs.  Lloyd  a  like  annuity  of  £300  to  be  a 
charge  upon  the  same  property,  and  to  be  paid  to  her 
and  her  children  in  the  same  manner  in  all  respects 
as  the  annuity  before  given  to  Mrs.  Hall.  The  two 
latter  gifts  refer  to  the  gift  to  Mrs.  Hall  in  an  in- 
accurate manner,  but  the  inaccuracies  appear  to  be 
mere  slips  of  the  draftsman,  and  from  neither  of 
these  taken  separately,  nor  from  both  taken  together, 
is  there  raised  ULib  slightest  difficulty  as  to  what  is 


really  given  to  the  granddaughter.  The  grand- 
daughters take  under  the  will  annuities  for  their 
respective  lives,  and  nothing  more ;  and  it  is  with  this 
broad  fact  in  view  that  we  must  approach  the 
codicil. 

Now,  the  codicil  is  a  much  better  drawn  instrument 
than  the  will,  and  there  is  not  a  word  in  it  which 
could  raise  any  suspicion  that  the  express  revocation 
of  the  annuities  to  the  granddaughters  was  intended 
to  revoke  the  annuities  to  their  children. 

Direct  revocation  of  the  latter  annuity  there  is 
none,  and  the  only  way  in  which  a  revocation  can  be 
brought  about  is  by  supposing  that  the  language  of 
the  codicil  means  something  different  from  what 
would  be  the  result  of  the  plain  interpretation  of 
words  in  themselves  dear.  The  supposition  must  be 
that  the  draftsman  used  the  plain  words  of  reference 
and  revocation  in  an  inaccurate  manner  because  there 
were  inaccuracies  in  the  will ;  and  I  do  not  think, 
having  regard  to  the  recognized  canon  of  construction 
— ^viz.,  that  a  disposition  in  a  codicil  must  be  a  plain 
revocation  of  a  gift  in  a  will  in  order  to  take  effect  as 
a  revocation,  that  such  a  conjecture  (for  it  seems  to 
me  littie  more)  can  be  founded  upon  it.  In  order  to 
make  the  codicil  a  revocation  of  the  gifts  to  children 
of  grandchildren  it  has  to  be  altered,  for  eveiything  in 
it  shows  careful  drafting.  The  supposed  improba- 
bility of  the  testator  meaning  to  give  a  larger 
annuity  amongst  the  children  of  a  grandchild  than  is 
^ven  to  the  grandchild  herself  weighs  littie  or  noth- 
ing in  my  judgment  against  the  plain  language  of 
the  codicil.  We  can  no  more  tell  the  motives  ope- 
rating upon  the  testator  in  this  case  than  we  can  in  his 
treating  differentiy  the  family  of  one  granddaughter 
and  the  famUy  of  another.  There  may  have  been 
reasons  personal  to  the  grandchildren  whose  annuities 
are  dealt  with  by  the  codicil. 

With  regard  to  the  power  of  appointment  I  find  no 
difficulty.  The  power  of  appointment  arises  under 
the  will,  and,  according  to  my  view,  is  not  interfered 
with ;  and  I  cannot  see  the  slightest  difficulty  in  sup- 
posing that  the  testator  meant  to  give  this  power  of 
appointment  among  the  children,  whatever  the 
annuity  might  happen  to  be,  whether  it  was  a  larger 
or  only  the  same  amount  as  that  which  was  given  to 
the  donee  of  the  power. 

Appeal  dismissed* 

Solicitors,  Botvcliffes,  Bawle,  &  Co»,  for  Holland  4t 
Riifbyt  Ashbourne;  Pater  sons  ^  Snow,  Blaxam,  & 
Kinder,  for  Peele  <fe  PeeU,  Shrewsburv ;  Fidd^  Boacoe, 
&  Co.,  for  Oibhons  ds  Arkle,  LiverpooL 


June  28. 


From  Chan.  Div.     ^ 

(Lindley,  Lopes,  and  > 

Eigby,  L.JJ.)       j 

The  Governments  Stock  Investment  and  othxb 
Seoueities  Co.  (Limitbd}  v.  The  Manila  Bail- 
way  Co.  (a.) 

Company  —  Debentures — Floating  security — Condition 
allowing  company  to  carry  on  business  until  d^auU 
for  certain  period  —  Subsequent  issue  of  bonds  — 
Priority, 

A  company  issued  debentures  "  by  way  of  floatina 
security,**  and  subject  to  certain  conditions,  one  of  which 
was  that,  notwithstanding  the  charge,  the  company 
should  be  at  liberty,  for  the  purpose  of  its  business^  to 
deal  with  any  part  of  its  property  until  default  should 

(a.)  Reported  by  ARNOLD  Glover,  Esq.,  Barrister- 
at-Law. 
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he  made  inpayment  of  any  interest  thereby  secured  for 
a  period  of  three  months^  or  until  the  company  should 
he  compulsorily  or  voluntarily  wound  up.  The  company 
made  default  in  payment  of  interest.  More  than  three 
months  after  such  default^  but  before  the  debenture- 
holders  had  taken  any  active  st^  to  enforce  their 
security,  the  company  issued  bonds  covered  by  a  trust 
detdj  which  recited  the  issue  of  the  debentures  and  the 
fact  that  default  had  been  made  in  the  payment  of 
interest, 

Heldf  reversing  the  decision  of  North,  J.,  that  tlie 
bonds  had  priority  over  the  debentures. 

This  was  an  appeal  from  a  decision  of  North,  J. 

The  Manila  Railway  Co.  was  formed  in  1888,  and 
in  the  same  year  issued  debentures  to  the  extent  of 
£730,000  as  a  floating  security. 

The  words  of  charge  were  as  follow:  **  And  the 
company  hereby  charges  by  way  of  floating  security 
a]l  its  property  whatsoever  and  wheresoever,  both 
present  and  future,  including  its  uncalled  capital  for 
the  time  being." 

The  debentures  were  issued  subject  to  conditions 
iodorsed  thereon,  of  which  the  second  was  as  follows : 
"  Nothwithstanding  the  said  charge,  the  company 
shall  be  at  liberty  in  the  course  and  for  the  purpose 
or  its  business  to  use,  employ,  seU,  lease,  exchange, 
or  otherwise  deal  with  any  part  of  its  property  until 
default  shall  be  made  in  payment  of  any  interest 
hereby  secured  for  the  period  of  three  calendar 
months  after  the  same  shall  have  become  due,  or  until 
an  order  of  some  court  of  competent  jurisdiction  shall 
have  been  made  or  a  special  or  extraordinary  resolu- 
tion shall  have  been  duly  passed  for  the  winding  up 
of  the  company." 

In  1891,  before  any  default  had  been  made  in  the 
payment  of  interest  on  the  debentures,  the  company 
issued  bonds  to  the  amount  of  £229,250,  known  as 
"A"  bonds. 

On  the  Ist  of  January,  1892,  the  company  made 
default  in  paying  interest  on  the  debentures.  The 
ooBpany  then  proposed  to  raise  money  by  the  issue 
of  further  bonds,  and  on  the  1st  of  March,  1892,  a 
covering  deed  was  executed  which  recited  that 
debentures  had  been  issued,  and  recited  the  second 
condition  subject  to  which  thev  were  issued,  and 
recited  that  default  had  been  made  in  the  payment  of 
the  interest  on  such  debentures.  Subsequently  <*  B  ** 
bonds  were  issued  for  £300,000.  There  was  some  dis- 
pute as  to  when  these  bonds  were  issued,  but  for  the 
purpose  of  the  present  case  it  was  assumed  that  the 
issue  took  place  after  the  1st  of  April,  1892 — i.e., 
more  than  three  months  after  default  was  made  in 
paying  the  interest  on  the  debentures.  At  the  time 
when  the  bonds  were  issued  the  debenture-holders 
had  taken  no  active  steps  to  enforce  their  security. 

The  question  was  raided  as  to  whether  the  deben- 
ture-holders or  the  *'  B  "  bondholders  had  priority. 
No  question  was  raised  at  to  the  priority  of  the  *'  A  " 
bondholders. 

The  debenture-holders  moved  for  an  injunction  to 
restrain  the  defendant  company  from  paying  dividends 
to  the  **  B  "  bondholders  which  would  become  due  on 
the  1st  of  July. 

North,  J.,  on  the  27th  of  June,  held  that  the  plain- 
tiffii'  secori^  ceased  to  be  a  floating  security  on  the 
expiration  of  three  months  after  default  had  been 
mide  in  the  payment  of  interest  on  the  debentures, 
and  that  the  plaintJift  were  entitled  to  priority.  He 
therefore  granted  an  injunction. 

The  defendant  company  appealed. 

LtveU,  Q,C,,  and  P.  B,  AbraJtam,  for  the  appellant 
company. — ^Thia  is  a  question  of  tJie  construction  of 
the  debenture.  No  doubt  if  the  debenture-holders 
had  appointed  a  receiver  they  would  have  gained 


priority,  but  having  taken  no  steps  they  have  not 
gained  it.  This  is  on  the  face  of  it  a  floating  security 
and  can  only  be  "crystallized"  by  (o)  the  appoint- 
ment of  a  receiver,  {b)  a  coinpulsory  winding  up,  or 
ic)  a  voluntary  winding  up.  The  decision  of  North, 
r.,  is  inconsistent  with  the  idea  of  this  being  a 
floating  security. 

Whitehomcj  Q,C,,  and  W,  E.  Vernon,  for  one  of  the 
"B"  bondholders. 

C,  E.  E.  Jenkins,  for  the  trustees  for  the  **B" 
bondholders. 

Farwell,  Q,C,,  and  IHstumcU,  for  the  plaintiffii. — A 
floating  security  is  none  the  less  a  chaage  because  it  is 
a  floatmg  one  :  Driver  v.  Broad,  41  W.  K.  483,  [18931 
1  Q.  B.  744.  It  is  a  charge  with  a  contract  attached 
that  the  charge  shaJl  be  a  floating  one  until  default 
has  been  macte  for  three  months.  The  <'  B  "  bond- 
holders advanced  their  money  with  their  eyes  open, 
for  their  trust  deed  recites  the  default  in  payment  of 
interest.  The  appellants  are  obliged  to  contend  that, 
in  spite  of  defaidt  for  three  months  and  the  pendency 
of  a  motion  for  a  receiver,  the  company  might  swamp 
the  debentures  by  issuing  any  number  of  new  bonds. 
We  rely  on  In  re  Home  and  Hellard,  29  Ch.  D.  736, 
33  W.  B.  Dig.  234,  where  Pearson,  J.,  held  that  the 
fact  of  a  charge  on  land  being  a  floating  charge  did 
not  make  it  any  the  less  an  interest  in  land.  [Lind- 
LET,  L.  J. — If  your  are  right,  may  not  the  debenture- 
holders  allow  the  company  to  go  on  contracting 
debts,  and  then  prevent  the  company  from  paying 
them  P] 

Byrne,  Q,C,,  and  E,  Beaumont,  for  other  debenture- 
holders. 
Latham,  Q.O.,  and  Kirby,  for  "A"  bondholders. 
Levett,  Q,0,,  replied. 

LiNDLET,  L.J.— This  is  an  appeal  from  an  order 
made  by  North,  J.,  granting  an  injunction  in  the 
terms  of  the  first  paragraph  of  the  notice  of  motion. 
The  debenture-holders  ask  for  an  injunction  to 
restrain  the  defendants  from  parting  with  any  moneys 
for  the  purpose  of  paying  the  interest  due  on  or 
about  the  1st  of  Julv  next  from  the  railway  company 
upon  what  are  called  "  B  "  bonds.  That  is  the  sub- 
stance of  it,  and  the  question  is,  whether  that  is 
right.  It  is  a  pressing  matter,  because  the  1st  of 
July  is  close  at  hand,  and  the  case  has  been  advanced 
to  be  disposed  of  out  of  ito  order  in  consequence  of 
the  pressmg  nature  of  it;  and,  so  far  as  I  can  judge, 
I  do  not  tmnk  we  shall  gain  anything  by  thinking 
it  over  further. 

I  confess  at  first  I  thought  the  language  was  such 
as  to  render  the  interpretation  put  upon  it  by  North, 
J.,  Uie  correct  one;  but  when  I  thought  that  I  did 
not  see  how  it  would  work,  and  now  that  I  do  see 
how  it  would  work  I  have  come  clearly  to  the 
opinion  that  it  cannot  be  supported,  and  is  wrong. 

The  case  turns  upon  the  true  construction  of  this 
debenture.  The  debenture  is  issued  by  this  rail- 
way company,  and  it  is  a  charge.  There  is  a 
covenant  to  pay  at  certain  dates,  and  to  pay  inte- 
rest at  6  per  cent,  on  certain  other  dates.  Then 
comes  the  clause  in  the  debenture  which  gives 
the  debenture-holder  a  charge  on  the  assete  of 
the  company.  That  clause  runs  thus :  [His  lordship 
read  the  clause  and  the  second  condition,  and  con- 
tinued : — ]  Now,  what  is  the  efPect  of  that  ?  In  the 
first  place,  a  charge  by  way  of  floating  security  means, 
I  suppose,  what  it  says ;  that  is  to  say,  it  is  a  charge. 
It  is  an  equitable  charge,  not  a  legal  mortgage.  It  is 
an  eqtdteble  charge  upon  all  the  assets  of  the  company 
present  and  future;  and  ''by  way  of  floating  se- 
curity "  means  this,  that  the  company  is  to  go  on  not* 
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withstanding  the  oharge,  and  to  oorry  on  its  business. 
Now,  if  it  were  not  for  the  seoond  condition,  what 
would  be  the  position  of  aflEairs  P  The  position  of 
affiiirs  would  be  this,  that  the  moment  there  was  de- 
fault in  payment  of  interest  the  going  on  of  the 
company  could  be  stopped  immediately.  That  is  to 
say,  a  debenture-holder  could  immediately  bring  an 
action  for  a  receiver,  and  so  stop  the  business  of  the 
company.  To  prevent  that  the  second  condition  is 
inserted  for  the  benefit  of  the  company,  to  give  them, 
as  Lopes,  L.J.,  expressed  it,  **  ttiree  months  law." 
"  Notwithstanding  the  said  charge."  What  does  that 
mean  ?  That  means  the  charge  which  is  created  by 
the  debenture,  whatever  it  is — call  it  what  you  like, 
call  it  by  any  name.  It  is  notwithstancUng  that 
charge,  and  no  other,  that  this  company  shall  be  at 
liberty  to  carry  on  its  business.  For  how  long? 
Until  default  uiall  have  been  made  in  payment  of 
interest  for  three  months. 

Now  we  come  to  the  real  crux.  What  is  to  happen 
at  the  end  of  that  three  months  ?  The  condition  does 
not  say  that.  It  says  nothing  about  it.  The  rest  of 
the  condition  "  or  until  an  oraer  "  applies  to  the  event 
of  an  order  of  the  court  being  made  within  tiie  three 
months.  They  could  stop  the  concern  before  the  three 
months,  whether  the  debenture-holders  liked  it  or  not. 
But  the  important  point,  the  point  upon  which  every- 
thing turns  here,  is  that  notmng  is  said  as  to  what  is 
to  happen  at  the  end  of  the  three  months.  Now,  what 
does  that  mean  P  What  is  the  legal  eS&oi  of  that  ? 
From  the  absence  of  expression  as  to  what  is  to  happen 
are  we  to  draw  an  inference  which  will  work  and 
make  the  whole  machinery  produce  the  end  for  which 
it  is  designed ;  or  are  we  to  draw  an  inference,  equally 
consistent  wiUi  the  words,  which  will  scarcely  work 
at  all  as  a  matter  of  business,  and  will  produce  the 
grossest  injustice  P  It  appears  to  me,  when  the  court 
is  in  that  position,  it  has  not  to  grapple  with  words,  it 
has  to  grapple  with  the  absence  of  words,  and  to  draw 
that  inference  which  is  reasonable,  having  regard  to 
the  language  which  is  used  and  the  objects  of  the 
document  in  which  that  language  is  found. 

Now,  according  to  the  construction  put  upon  this 
by  the  learned  judge  this  consequence  would  happen, 
that  the  debenture-holders  could,  if  they  diose, 
allow  this  company  to  go  on  after  the  three  months, 
allow  debts  to  oe  contracted  and  then  say  that  none 
of  them  should  be  paid.  That  would  be  the  legal 
consequence  of  that  inference.  Well,  I  call  that  a 
monstrous  inference.  The  otiier  inference  is  this: 
"  It  depends  upon  you,  the  debenture-  holders,  what  is 
to  be  done.  The  clause  does  not  say  it.  If  you  like 
to  let  the  company  go  on,  your  charge  shall  remain 
a  floating  security.  If  you  don't  like  it,  and  like  to 
stop  it,  you  can,  at  the  end  of  three  months,  get  a 
receiver  and  manager,  or  whatever  redress  you  uke." 
That  appears  to  me  to  be  the  true  inference ;  and  I  am 
not  prepared  to  go  to  the  length  of  holding  that  it  is 
right  to  say  to  the  debenture-holders :  *'  You  can  g^t 
a  receiver  and  stop  payment  of  the  debt,  and  yet  let 
the  company  go  on  and  contract  more  debts."  The 
right  thmg  to  say  is :  <<  If  you  want  to  int^ere,  you 
must  stop  the  company  going  on  and  realize  your 
security ;  if  you  do  not  choose  to  do  that,  you  are  not 
entitled  to  an  injunction."  I  think,  therefore,  the 
appeal  ought  to  succeed.  The  appeal,  therefore,  will 
bie  allowed,  and  the  order  made  by  North,  J.,  will  be  ' 
discharged.  The  costs  of  all  parties  here  and  below 
will,  I  understand,  by  consent  be  costs  in  the 
action. 

LoPBS,  L.J. — I  am  of  the  same  opinion.    I  had 
considerable  doubt  on  the  language,  but    on    the 
whole,  after  careful  consideration,  I  think  the  con- 
struction put  upon  it  by  my  brother  Lindley  is  th 
right  one.    I  think  this  clause  is  inserted   in  th 


interests  of  the  company  in  order  to  give  them  the 
benefit  of  the  three  months  which  they  would  not  have 
had  except  for  this  condition. 

RiOBT,  L.J. — I  am  of  the  same  opinion.  This 
debenture  and  the  condition  attached  to  it  are  not 
expressed  in  the  clearest  possible  lanfl^nage,  but  for 
this  purpose  I  think  they  are  quite  sufficient.  In  the 
body  of  the  debenture  a  charge  is  created  upon  all  the 
property  of  the  company.  But  it  is  a  charge  by  way 
of  floatmg  security.  Now,  whenever  that  duu^  is 
referred  to  again  it  is  a  charge  by  way  of  floating 
security.  Mr.  Farwell  ingeniously  attempted  to  say 
that  the  creation  of  a  charge  was  one  thing,  and  the 
making  of  it  a  floating  security  was  a  differmit  one, 
and  that  you  could  refer  to  the  charge,  leaving  out 
of  view  the  floating  security.  I  do  not  think  that  is 
sound. 

I  will  only  say  a  few  words  about  the  way  in 
which  this  matter  grew  up.  We  know  there  were 
charges  upon  the  undertakmg.  Now,  if  you  charge 
all  your  property,  you  charge  each  individual  item  of 
it.  But  the  courts  at  once  saw  that  if  you  charge  an 
undertaking,  it  is  not  intended  that  that  undertaking 
should  be  immediately  stopped  and  wound  up ;  bat 
it  is  charged  with  this  common  object  in  view,  that 
until  events  happen  which  amount  to  default,  the 
business  shall  be  carried  on;  and  if  ike  business  is 
carried  on,  it  follows  as  a  matter  of  necessity  that 
the  company  must  withdraw  some  part  of  its  assets, 
though  charged,  from  the  general  charge,  sub- 
stituting, of  course,  the  assets  which  are  acquired  in 
place  of  those  which  are  released.  I  do  not  mean 
merely  those  that  cover  the  purchase-money,  but 
those  which,  in  the  course  of  business,  are  added  to 
the  company's  property.  So  we  get  a  very 
adequate  idea,  for  the  purpose  of  this  case  at  any 
rate,  of  what  is  meant  by  floating  security,  the  object 
being  that  the  business  of  the  company  shall  be 
carried  on  for  the  benefit  of  both  parties  until  some 
default  is  made. 

Then  we  come  to  the  second  condition,  and  I  think 
we  are  bound  to  construe  the  charge  as  if  the  words 
were  **  the  said  charge  is  a  charge  oy  way  of  floating 
security,  and  the  company  is  to  be  at  lib^y  notwith- 
standing the  charge."  That  points  to  something 
which,  to  a  certain  extent,  contradicts  the^idea  of 
floating  security.  Notwithstanding  the  floating 
charge,  the  company  shall  be  at  liberty  to  do 
something  which,  but  for  this  clause,  they  would 
not  be  entitled  to  do— that  is,  to  carry  on 
for  a  certain  period.  Now,  what  is  the  point  ? 
As  I  read  the  clause,  I  think  the  fair  way 
to  put  it  is,  for  a  period  hereafter  to  be 
defined,  that  is  to  say,  three  calendar  months 
after  the  interest  has  become  due,  or  (this  will  lessen 
the  period)  until  an  order  of  some  court  or  an  extra- 
ordinary resolution.  It  is  not  a  fixed  period  of  three 
months,  but  it  is  a  period  whose  maximum  is  three 
months,  and  the  minimum  may  be  determined  by  an 
order  of  the  court  or  by  an  extraordinary  resolution 
to  wind  up.  Now,  so  construed,  I  do  not  think  I  am 
travelling  out  of  it  in  the  least,  but  I  am  giving  the 
literal  interpretation  of  the  words.  It  is  a  relaxation 
in  favour  of  the  company,  during  the  period  defined, 
of  the  right  of  the  debenture-holders — sayine  nothhiff 
at  all  as  to  what  is  to  take  place  at  the  expiration  of 
the  period.  Of  course,  if  that  period  were  brought  to 
an  end  by  a  winding  up,  nothmg  requires  to  be  said 
at  all.  The  winding-up  stops  the  business  of  the 
company,  and  makes  the  debenture  charge  a  charge 
upon  the  existing  assets  without  power  to  tiie  com- 
pany to  carry  on.  But  if  it  stops  by  the  effluxion  of 
the  three  months  the  charge  is  to  be  as  ti^ough  this 
had  not  been  contained  in  the  condition.    The  charge 
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18  then  a  simple  ordinary  floating  seciirity.  The 
debeotnre-holders  are  under  no  obligation  to  oome  in 
ind  get  a  receiver  appointed,  and  thereby  pat  an  end 
to  the  business.  They  may  do  so — any  of  them  may 
do  10  if  they  think  it  to  their  advantage.  On  the 
olher  hand,  if  thev  do  not  think  it  to  their  advantage, 
tbej  may  permit  the  floating  security  to  go  on  as  a  float- 
ing security,  with  the  necessary  consequence  that  the 
company  in  the  course  of  its  business  may  mortgage 
that  security  and  give  a  good  title  to  the  mortgagees. 
I  think  that  is  all  that  is  necessary  for  the  determioa- 
tion  of  this  case.  I  do  not  think  we  are  going  con- 
tniy  to  the  case  that  was  cited  before  Pearson,  J. 
{In  rt  Home  and  ffellard),  at  aU.  There  was  a 
totally  different  charge  there,  and  it  was  a  vendor  and 
pnrohaser's  case.  I  do  not  think  it  is  necessary  to  say 
more  about  that  case  except  that  I  am  not  in  the 
lesrt  satisfied  that  we  are  saying  anything  that  would 
infringe  upon  its  authority. 

Appeal  cUlowed, 

Solicitors,  Bompas,  Bischoffy  Dodgson,  Coxe,  <fc  Bom- 
poi ;  AshurBt,  Morris ^  Crisp,  <fe  Co, ;  Murray,  Hut- 
ckiiu,  Stirling,  <fe  Murray;  Davidson  <fe  Morriss; 
Btaumont  A  Son ;  Bireham  &  Co, 


jlQtgd  (Soutt  oC  3wtitt 


Chan.  Div. 
Qiitty,  J. 


Nov.  27. 


Vine  v.  Raleioh.  (a.) 

Settled  land— Act  of  Parliament— Settlement— Tenant 
for  li/e—Thellusson  Act  (39  &  40  Geo.  3,  r.  9H),  «. 
l—Wm—Nexi  of  kin-'Executor  of  deceased  next  of 
Hn—SeUled  Land  Act,  1882  (45  &  46  Vict,  c.  38),  s. 
2,  tub-sections  1,  5;  s.  58,  sub-section  (1)  V. 

The  survivor  of  two  next  of  kin  and  the  executors  of 
the  deceased  next  of  kin  were,  under  the  joint  operation 
of  a  wUl  and  the  Thellusson  Act,  entitled  during  the  life 
of  another  to  receive  the  rents  of  the  property  subject  to 
the  trusts  of  the  will  in  equal  moieties. 

Held,  that,  inasmuch  as  the  definition  of  a  settlement 
in  section  2,  sub-section  (1),  o/  the  Settled  Land  Act, 
1882,  included  a  will  and  an  Act  of  Parliament,  the 
wHi  and  the  Thellusson  Act  together  created  a  settlement 
within  the  meaning  of  the  Act. 

Hdd,  also,  that  the  survivor  of  the  next  of  kin  and  the 
fxecutors  of  the  decreed  next  of  kin  together  either  con- 
diluted  the  tenant  for  life  for  purposes  of  the  Act,  by 
virtue  of  section  2,  stib-section  (6)  of  the  Act,  or  had 
the  powers  of  a  tenant  for  life  under  the  Act  by  virtue  of 
Kdion  58,  9ub'sectionXl)gy;'ofthe  Act. 

oummonf. 

This  wasjjan  application  on  the^part  of  the  trustees 
of  the  will  of  Bdward  Ward  Walter  Baleigh  that 
they  and  the  receiver  in  the  action  might  be  at 
liberty  to  present  to  the  court  a  petition  under  the 
Setded  Estates  Act,  1877,  for  power  to  grant  to  the 
Commissioners  for  executing  the  office  of  Lord  Hish 
Admiral  a  lease  of  part  of  a  certain  estate  called  me 
Mount  Boone  Estate. 

The  testator,  bv  his  will  dated  in  1864,  after 
H»pointing  Sir  Edward  C.  Dering  and  Charles  Vine 
mi  executors,  and  directing  that  all  property  which 
he  might  leave  in  trust  was  to  be  in  their  confidence 
sod  custody,  directed  that  all  the  residue  of  his 
invested  or   moneyed  property   should   eventually, 

(a.)  Beported  by  J.  F.  Walbt,  Esq.,  Barrister-at- 
Law. 


together  with  accumulations,  be  invested  in  landed 
estate,  and  out  of  tiie  interest  derived  on  his  pro- 
perty invested  in  funds  or  on  rental  of  land  he 
directed  that  the  sum  of  £^00  should  be  paid  yearly 
to  his  nephew,  the  plaintiff  Edward  Walter  Baleigh, 
for  his  life,  and  that  the  surplus  should  from  time  to 
time  during  the  lifetime  of  his  nephew  be  expended 
in  the  purchase  of  additional  land,  or  In  the  improve- 
ment of  the  landed  estate  and  the  property,  and 
that  should  his  nephew  marry,  and  at  his  death 
leave  a  son,  such  son  should  inherit  a  life  interest  in 
the  whole  of  the  landed  property,  subject  to  certain 
conditions,  and  that  the  property  under  similar 
engagements  should  pass  on  to  the  lawful  male  heir 
of  his  nephew  in  succession  for  ever,  with  remainder 
over  to  another  nephew,  and  to  his  male  heirs  after 
him,  in  the  event  of  his  nephew  Edward  Walter 
Baleigh  dying  without  male  issue.  The  will  con- 
tained no  powers  of  leasing. 

The  testator  died  on  the  22nd  of  Januarv,  1865, 
and  shortly  afterwards  this  suit  was  instituted  for  the 
administration  of  his  estate,  and  a  receiver  was 
appointed. 

In  1874  the  then  trustees  of  the  will  purchased, 
with  the  approval  of  the  Judse,  the  Mount  Boone 
Estate.  Edward  Walter  Baleigh  was  at  that  time 
married,  and  the  defendant  W.  F.  C.  Baleigh,  who 
was  then  an  infant,  was  his  eldest  son,  and  the 
annuity  of  £500  a  year  was  beine  paid  out  of  the 
income  of  the  estate,  and  the  residue  of  the  income 
was  being  accumulated. 

In  July,  1883,  it  was  ordered  that  the  applicants 
should  be  at  liberty  to  present  such  petition  under 
the  Settied  Estates  Act,  1877,  for  obtaiuing  the 
leasing  powers  thereby  conferred  as  they  might  be 
advised  (31  W.  B.  855,  24  Ch.  D.  238). 

A  petition  was  accordingly  presented,  and  by  the 
order  made  thereon,  dated  tiie  12th  of  July,  1884, 
general  powers  of  granting  occupation  leases  of  a 
portion  of  the  Mount  Boone  Estate  were  vested  in 
the  trustees  of  the  will  and  the  survivor  of  them,  or 
other  the  trustees  or  trustee  for  the  time  being  of  the 
will. 

In  March,  1886,  it  was  ordered  that  the  receiver 
should,  after  keeping  down  the  annuity  of  £500  per 
annum,  and  after  maintaining  in  good  habitaole 
repair  the  houses  and  tenements  on  the  property, 
subject  to  the  trusts  of  the  will,  divide  the  residue  of 
the  balances  which  should  from  time  to  time  be  certi- 
fied to  be  due  from  him,  as  from  the  22nd  of  January, 
1886  (being  twenty-one  years  from  the  death  of  the 
testator),  and  during  the  life  of  the  plaintiff  Edward 
Walter  Baleigh,  or  until  further  order,  into  two 
equal  moieties,  and  should  pay  one  moiety  to  the 
said  plaintiff  as  one  of  the  next  of  kin  of  the 
testator,  and  another  moiety  to  the  defendants  O.  A. 
and  J.  D.  Curtis,  as  executrixes  of  the  other  next  of 
kin  of  the  testator. 

Part  of  the  property  referred  to  in  the  summons 
not  being  included  in  the  order  of  the  12th  of  July, 
1884,  further  powers  of  leasing  became  necessary, 
and  the  question  was  whether,  having  regard  to  the 
order  of  March,  1886,  the  trustees  and  the  receiver 
were  the  proper  persons  to  present  a  petition  under 
the  Settied  Estates  Act,  1877,  or  whether  the  plaintiff 
Edward  Walter  Baleigh,  and  the  defendants  O.  A. 
and  J.  D.  Curtis,  as  executrixes,  were  not  the  proper 
persons  as  constituting  the  tenant  for  life  under  the 
settiement  within  the  meaning  of  the  Settied  Land 
Act,  1882. 

Byrne,  Q.C.,  and  Wace,  for  the  applicants. — The 
will  and  the  Thellusson  kct,  by  the  combined  opera- 
tion of  which  the  land  is  now  settied,  constitute  a 
settiement;  but  the  plaintiff,  the  surviving  next  of 
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kin  of  the  testator,  and  the  executrixes  of  the  deceased 
next  of  kin  have  not  the  powers  of  a  tenant  for  life 
within  the  meaning  of  the  Act. 

Levetty  Q.Cy  and  8,  Dickinson,  for  the  plaintiff,  the 
surviving  next  of  kin  and  his  eldest  son. — The  execu- 
trixes of  the  deceased  next  of  kin  are  persons  benefi- 
cially entitled  within  the  meaning  of  the  Act,  s.  2, 
sub-section  (5). 

Farwell,  Q.C,  and  Yate  Lee,  for  the  executrixes  of 
the  deceased  next  of  kin. — ^We  are  clearly  within 
section  58,  sub-section  (1),  of  the  Act. 

Chittt,  J. — Under  the  will  the  personal  estate  has 
been  laid  out  in  the  purchase  of  real  estate.  The  real 
estate  purchased  was  settled  by  the  will.  The  will, 
however,  directed  that  the  rents  should  be  accumu- 
lated for  a  period  which,  in  the  result,  has  exceeded 
the  twenty-one  years  allowed  by  the  Thellusson  Act. 
That  Act  avoids  the  accumulations  after  the  lapse  of 
that  time,  and  directs  that  the  rents  shall,  so  long  as 
the  same  shall  be  directed  to  be  accumulated  con- 
trary to  the  provisions  of  the  Act,  go  to  and  be 
received  by  such  person  or  persons  as  would  have 
been  entitled  thereto  if  such  accumulations  had  not 
been  directed.  The  period  of  twenty-one  years 
elapsed  in  January,  1886,  and  but  for  the  Act  the 
accumulations  womd  still  be  going  on.  The  persons 
entitled  under  the  statute  are  the  te8tator*8  next  of 
kin,  consisting  of  two  persons,  one  of  whom  is  alive 
and  the  other  is  dead.  The  surviving  next  of  kin  is 
before  the  court,  and  the  executrixes  of  the  deceased 
next  of  kin. 

The  first  question  is  whether  there  is  a  settlement 
affecting  the  rents  in  the  present  circumstances  of 
the  case  within  the  meaning  of  section  2,  sub -section 
(1)  of  the  Settled  Land  Act,  1882,  and  in  my  opinion 
there  is.  Without  reading  the  whole  of  the  definition, 
it  is  enough  to  say  it  includes  a  will  and  an  Act  of 
Parliament,  and  in  my  opinion,  putting  the  will  and 
the  Act  together,  there  is  a  settlement.  It  is  not 
necessary  to  consider  what  would  have  been  the 
result  if  the  Thellusson  Act  had  merely  avoided  the 
direction  to  accumulate,  but  the  Act  goes  beyond 
that,  and  directs  to  whom  the  rents  directed  to  be 
accumulated  contrary  to  the  Act  are  to  go.  I  hold, 
therefore,  that  the  case  falls  within  the  Settled  Land 
Act,  1882. 

Then  it  is  said  that  the  next  of  kin,  that  is,  the  sur- 
vivor and  the  exeouinxes  of  the  deceased  one,  are 
tenants  for  life  within  the  meaning  of  the  Settled 
Land  Act,  1882,  either  by  virtue  of  section  2,  sub- 
section (5),  or  section  58,  sub-section  (1^  V.  In  my 
opinion  it  is  not  necessary  to  say  whetner  the  case 
ffols  under  one  section  or  the  other.  It  is  plainly 
within  section  58,  sub-section  (1)  V.  It  is  quite 
possible  there  may  be  a  question  with  re«:ard  to  the 
executrixes  under  section  2,  sub-section  (5),  whether 
they  are  beneficially  entitled  to  possession.  My 
present  opinion  is  that  for  this  purpose  they  are 
persons  beneficiallv  entitled  to  possession.  I  hold 
accordingly  that  the  surviving  next  of  kin  and  the 
executrixes  of  the  deceased  next  of  kin  have  the 
powers  of  a  tenant  for  life  under  the  Settled  Land 
Act,  1882. 

Solicitors,  Paterson,  Snow,  Bloxam,  &  Kinder; 
Fetch  ik  Smurthumite ;  Peacock  <fc  Goddard, 
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(Yaughan  Williams,  J.) ) 

In  re  DsNNlS. 
Ev^  parte  DENNIS,  (a.) 

Bankruptcy^Reacimon  of  receiving  order — Money  paid 
into  court  to  meet  daim$  of  cr^itora  who  cannoi  be 
found — Statute  of  Limitationa  (21  Jac.  1,  c.  16),  a.  3 
—Bankruptcy  Act,  1883  (46  <fe  47  Vict.  c.  52),  as. 
35,  36. 

When  a  debtor  has  paid  money  into  court  to  meet  the 
claims  of  creditors  who  cannot  be  found,  the  Statute  of 
Limitations  does  not  run  against  such  claims,  and  the 
debtor  is  not  entitled  of  right  to  have  such  money  paid 
out  to  him  after  the  eocpiration  of  six  years  during  which 
no  claim  has  been  made  to  it. 

The  court  may,  however,  as  a  matter  of  grace,  allow 
the  debtor  to  have  the  money  paid  out  to  him,  upon  his 
giving  reasonahle  security  to  repay  the  same  in  the  event 
of  any  creditors  appearing  to  claim  it. 

Application  for  the  pavment  of  a  sum  of  money 
out  of  court  under  the  following  ciroumstances : 

A  receiving  order  was  made  against  the  debtor  in 
November,  1888,  and  upon  the  12th  of  March,  1899, 
he  appUed  to  have  it  rescinded  upon  the  grounds 
that  he  had  paid  all  but  two  of  his  creditors  in 
full. 

These  two  creditors  he  was  unable  to  discover,  and 
he  was  willing  to  lodge  the  amount  of  their  dainis  in 
court. 

The  receiving  order  was  rescinded  upon  his  paying 
the  money  into  court. 

In  April,  1895,  the  official  receiver  wrote  to  inform 
the  debtor  that  there  was  a  sum  of  £51  19s.  7d. 
lying  to  the  credit  of  his  estate,  but  refused  to  pay 
it  over  to  him  without  an  order  of  the  court,  where- 
upon this  application  was  made. 

J.  F.  P.  Bawlinson,  for  the  debtor. — The  debtor  is 
entitled  to  have  this  money  repaid  to  him,  because 
the  Statute  of  Limitations  has  now  run  against  the 
creditors.  [Vaughan  Williams,  J.— The  Statute  of 
Limitations  does  not  run  against  the  crediton,  for 
they  could  not  have  brought  an  actkm  to  recover  the 
money.]  I  submit  that  after  the  rescission  of  the 
receiving  order  they  could  have  brought  an  action, 
and  it  is  now  more  than  six  years  since  the  date  of 
of  the  rescission,  and  no  claim  has  been  made. 
[Vaughan  Williams,  J. — I  think  this  money  is  the 
creditors'  money,  and  liiat  you  cannot  ask  to  have  it 
paid  out  to  you.]  I  submit  that  it  was  paid  in  for 
security,  and  that  the  object  for  which  it  was  paid 
in  has  failed. 

Muir  Mackenzie,  for  the  official  receiver,  left  the 
matter  in  the  discretion  of  the  court. 

(Jur.  adv.  vuU. 

Aug.  12.— Vaughan  Williams,  J.— This  is  an 
application  by  the  debtor  against  whom  a  receiving 
order  was  made  in  1888.  That  receiving  order  was 
rescinded  in  1889,  and  the  order  rescinding  it  recites 
that  the  debtor  has  paid  into  court  the  whole  amount 
of  the  debts  for  which  he  could  not  produce  a 
receipt.  Six  years  having  elapsed,  the  debtor  now 
wants  to  have  those  moneys  paid  out  to  him.  I  ought 
to  deal  with  the  rescission  of  a  receiving  order  in  the 
same  way  as  I  should  deal  with  an  order  of  adjudi- 
cation, adopting  the  provisions  of  sections  35  and  36 
of  the  Bankruptcy  Act,  1883.  Now  section  35 
provides  for  the  annulment  of  adjudication  when  all 

(a.)  Reported  by  P.  M.  F&angke,  Esq.,  Banister* 
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debts  haye  been  paid  in  full,  and  section  36  provides, 
fintly,  that  *'  any  debt  disputed  by  a  debtor  shall  be 
coDBidered  as  paid  in  full,  if  the  debtor  enters  into  a 
bond  in  saoh  smn  and  with  such  sureties  as  the  court 
approyes,  to  pay  the  amount  to  be  recovered  in  any 
proceeding  for  tiie  recovery  of  or  concerning  the  debt 
with  costs " ;  secondly,  that  **  any  debt  due  to  a 
creditor  who  cannot  be  found  or  cannot  be  identified 
■ball be  considered  as  paid  in  full  if  paid  into  court.*' 

With  regard  to  the  first  part  of  this  section,  referring 
to  disputed  debts,  I  think  that  if  the  creditor  made  no 
daim  for  six  years  the  Statute  of  Limitations  might 
ran  against  him ;  but  with  regard  to  the  second  part, 
referring  to  admitted  debts  due  to  creditors  who 
cannot  be  found,  I  think  that  the  Statute  of  Limita- 
tions  does  not  apply,  and  that  the  applicant  in  this 
case  is  not  entitlea  to  have  the  money  paid  out  to 
bim,  although  six  years  have  elapsed  without  the 
creditors  appearing  to  claim  it. 

I  am,  however,  anxious  to  help  the  applicant,  for 
if  no  one  is  really  going  to  claim  this  money,  it  seems 
bard  that  he  cannot  get  it  back.  All  that  I  can  do  is 
tbis,  I  will  not  make  any  order  to  the  official  receiver 
to  pay  this  money  out  to  the  applicant,  but  I  think 
I  may  say  that  if  the  official  receiver  is  really  satisfied 
that  these  creditors  or  their  personal  representatives 
cannot  be  found,  and  reports  to  me  to  t^t  effect,  I 
will  allow  the  applicant  to  have  the  money,  subject  to 
bia  giving  reasonable  security  to  repay  tibe  same 
Bboold  the  creditors  appear  to  daim  it. 

SoUcttors  for  the  applicant,  Motm  <b  Simp$<m, 

Sdioitor  for  the  official  receiver,  Solicitor  to  the 
Board  of  Trade. 
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In  re  PURBBTT. 
Ex  parte  PUBBBTT.  (a.) 

Bankruptcy — Practice — Hecmng  of  petition  —  Attend- 
ance of  petitioning  creditor — Right  of  debtor  to  cross- 
examine- 'Bankruptcy  Act,  1883  (46  <fc  47  Vict.  c.  62), 
8. 1— Bankruptcy  Bales,  1886,  rr.  162,  164. 

Upon  the  hearing  of  a  petition  the  registrar  refused 
to  allow  the  petitioning  creditor  to  be  cross-examined^ 
upon  the  grounds  that,  the  debt  being  based  upon  a 
judgment  and  verified  by  affidavit,  no  right  to  cross- 
examine  arose  until  evidence  had  been  given  to  displace 
ihe  judgment. 

Held  by  the  court,  that  the  grounds  of  the  registrar's 
decision  were  wrong. 

By  Yaughan  Williams,  J.,  that  unless  the  petitioning 
creditor's  attendance  is  dispensed  with  by  the  court 
under  rule  164,  Ae  must  be  present  at  the  hearing, 
whether  he  is  a  witness  to  any  matter  or  not,  and  that 
the  reason  for  such  practice  is  thcU  questions  may  be  put 
to  him. 

By  Wriffht,  J.,  that  it  does  not  follow  from  the 
tkdute  or  the  rules  thcU  the  petitioning  creditor  need  be 
present  unless  required  as  a  witness,  or  that  there  is  any 
right  to  cross-examine  him  unless  he  gives  evidence. 

Appeal  from  a  receiving  order  made  by  the  regis- 
trar of  the  County  Court  at  Luton. 

The  debtor  was  a  tenant  of  Madame  de  Falbe,  who 
obtained  a  judgment  against  him  for  £300  arrears  of 
rent,  upon  which  she  issued  a  bankruptcy  notice,  and 
upon  the  debtor's  failure  to  comply  tiierewitii  pre- 

(a.)  Boported  by  P.  IL  Fbancke,  Esq.,  Barrister- 
at-Law. 


sented  the  petition  upon  which  the  order  appealed 
against  was  made. 

Upon  the  hearing  of  the  petition,  no  application  to 
dispense  with  the  personal  attendance  of  the  petition- 
ing creditor  being  made,  the  debtor's  counsel  desired 
to  cross-examine  her ;  but,  although  she  was  within 
the  precincts  of  the  court,  the  registrar  refused  to 
allow  her  to  be  cross-examined,  upon  the  g^unds  that 
her  debt  being  founded  on  a  judgment  and  verified 
by  her  affidavit  her  presence  was  not  necessary  until 
some  evidence  was  given  to  displace  the  judgment. 

The  debtor  appealed. 

O.  M.  Cohen,  for  the  appellant. — The  petition  was 
disputed,  and  notice  had  been  given  to  the  petitioning 
creditor  to  attend  for  cross-examination.  The  debtor 
was  therefore  entitled  to  insist  that  she  should 
appear  and  submit  to  cross-examination:  Ex 
parte  Dodd,  In  re  Ormston,  25  W.  R.  186,  3  Ch. 
1).  452. 

Reed,  Q.C.,  and  Shearnum,  for  the  respondent. — 
There  was  no  improper  use  of  the  process  of  the 
court ;  the  debt  was  proved  to  have  been  unpaid  down 
to  wiUiin  four  days  of  the  date  of  the  hearing  by  the 
affidavit.  A  debtor  is  not  invariably  entitled  to 
assist  on  the  presence  of  the  petitioning  creditor  :  Ex 
parte  Barrow,  In  re  Irving,  23  W.  R.  432,  L.  B.  10  Ch. 
App.  269. 

G.  M.  Cohen  replied. 

Yauqhak  Williams,  J.— This  case  itself  is  one  of 
no  ^p^t  importance,  but,  having  to  sit  here  and 
administer  the  law  in  bankruptcy,  I  feel  very  strongly 
the  importance  of  the  rules  of  procedure  being  pro- 
perly adhered  to,  and  I  cannot  bring  myself 
to  hold  that  the  rules  were  adhered  to  in  this 
case. 

The  attendance  of  the  petitioning  creditor  upon  the 
hearing  of  the  petition  has  been  the  uniform  practice 
ever  since  the  practice  in  bankruptcy  took  an  estab- 
lished form  at  all.  In  my  judgment  that  practice 
was  right  and  well  founded.  The  consequences  of 
bankruptcy  are  serious,  and  under  those  circumstances 
one  finds  that  in  bankruptcy  practice  the  courts  have 
always  insisted  on  the  strongest  proof  of  the  good 
faith  of  the  petitioning  creditor — for  instance,  where 
the  subject-matter  of  iJie  petition  is  a  legal  debt 
vested  in  trustees,  the  court  will  not  adjudicate  with- 
out the  presence  of  the  cestui  que  trust.  One  knows, 
too,  that  cases  do  occur  where  petitions  are  presented 
for  improper  purposes ;  for  instance,  to  stop  a  prose- 
cution or  get  rid  of  a  partner.  Rule  164  provides 
that  "the  personal  attendance  of  the  petitioning 
creditor  and  of  the  witnesses  to  prove  the  debt  and 
act  of  bankruptcy  or  other  material  statements,  upon 
the  hearing  of  l^e  petition,  may,  if  the  court  shall 
think  fit,  be  dispensed  with  " ;  and  those  provisions 
carry  out  this  practice  well,  for  it  seems  to  me  that 
they  contemplate  the  attendance  of  the  petitioning 
creditor,  whether  he  is  a  witness  to  prove  the  debt  or 
the  act  of  bankruptcy  or  not,  and  I  think  that  the  rea- 
son for  requiring  the  petitioning  creditor's  presence  is 
that  questions  may  be  put  to  him. 

It  is,  however,  withm  the  discretion  of  the  court 
to  dispense  with  the  attendance  of  the  petitioning 
creditor,  and  I  think  that  the  registrar  might  have 
dispensed  with  her  appearance  in  this  case  upon  the 
ground  that  no  useful  purpose  would  be  served  by 
putting  questions  to  her ;  but  it  appears  ^m  his  note 
that  he  dispensed  with  her  attendance  because  the 
debt  was  based  on  a  judgment.  That  reason  I  think 
wholly  wrong,  and  I  am  not  sure  that  the  registrar 
applied  1%  mind  as  to  whether  he  was  satisfied  that 
no  useful  purpose  could  be  served  by  putting  ques- 
tions to  her. 
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It  18  of  the  greatest  importance  to  the  practice  that 
it  should  not  be  thought  that  in  the  case  of  a  debt 
founded  on  a  judgment  the  right  of  cross-examina* 
tion  is  lost  until  evidence  is  given  to  displace  the 
judgment.  The  petition  must  go  back  to  the  regis- 
trar to  be  reheard. 

Wright,  J. — I  am  not  prepared  to  dissent  from  my 
brother  upon  a  question  of  practice,  but  I  do  not 
think  that  it  follows  from  rule  164  that  the  petition- 
ing creditor  is  bound  to  be  present,  whether  he  is  a 
witness  to  prove  the  debt  or  other  material  fact  or 
not.  It  seems  to  me  that  the  rights  of  the  parties 
are  settled  by  section  7  of  the  Bankruptcy  Act,  1883, 
where  in  sub-section  1  it  provides  that  **  a  creditor's 
petition  shall  be  verified  bv  i^davit  of  the  creditor 
or  of  some  person  on  his  behalf  having  knowledge  of 
the  matter."  If  the  creditor  gives  fresh  evidence  at 
the  hearing,  of  course  he  must  be  liable  to  cross- 
examination  ;  but  I  do  not  see  how  the  debtor  can 
have  the  right  to  cross-examine  a  person  who  is  not 
put  in  the  witness-box. 

Appeal  allowed. 

Solicitor  for  the  appellant,  J,  L,  CcUcott 

SoUoitors  for  the  respondent,  Bowcliffes  &  Bawle, 
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May  10. 
Taff  Vale  Railway  Co.  (o) 


Railway  company — Gustomer — Special  Ad — Competing 
railtvays — Excessive  rates. 

By  a  special  Act^  promoted  by  one  railway  company 
and  opposed  by  another^  running  powers  were  given  to 
the  promoters  over  the  line  of  their  opponents,  but  these 
were  to  remain  in  abeyance  so  long  as  they  should  afford 
all  reasonable  facilities  for  goods  and  mineral  traffic 
.  .  .  .  **  at  rates  per  mile  not  greater  than  the 
lowest  rate  "  charged  by  the  opponents  for  like  traffic  to 
or  from  three  distinct  places. 

Held  (Lord  Halsbury,  L.C.,  Lords  Watson,  Ash- 
bourne, Macnaghten ;  Lord  Morris  dissenting),  that  the 
Act  was  for  the  advantage  of  the  public  ;  that  the  rail' 
ivay  company  were  under  a  legal  obligation  to  the 
appellants  as  customers  who  could  insist  on  its  provi- 
sions;  and  that  the  appellants,  therefore,  were  entitled 
to  cucertain  the  mileage  rate  to  each  of  the  three  different 
places,  and  to  take  the  lowest  of  the  three  as  the  basis  of 
the  rate  to  he  charged. 

By  Lord  Watson. — The  provisions  of  a  Railway  Ad, 
even  wJien  they  impose  mutual  obligations,  differ  from 
private  stipulations  in  this  essential  resped,  that  they 
derive  their  existence  and  their  force,  not  from  the 
agreement  of  parties,  but  from  the  will  of  the  Legisla- 
ture, And  when  provisions  of  that  kind  are  not  limited 
to  the  interests  of  the  parties  mutually  obliged,  but 
impose  upon  one  or  other  or  both  of  them  an  obligation 
in  favour  of  third  parties,  who  are  sufficiently  desig- 
nated, I  am  of  opinion  that  the  obligation  so  imposed 
must  operate  as  a  aired  enadment  of  the  Legislature  in 
favour  of  these  parties,  and  cannot  be  regarded  as  a 
mere  stipulcttion  inter  alios  in  which  they  may  have  an 
interest,  but  have  no  title  to  enforce. 

Decision  of  the  Court  of  Appeal  reversed. 

This  was   an  appeal   from   the  Court  of  Appeal 

• • ' • • 

(a.)  Report«Ml  by  C.  H.  Grafton,  Esq.,  fiarrister-at- 
Law. 


(Brett,  M.B.,  and  Lopes  and  Kay,  L.JJ.)  reported 
42  W.  B.  215,  [1894]  1  Q.  B.  43,  where  the  facts 
are  set  out  at  length. 

The  action  was  brought  by  the  respondents  against 
the  appellants  to  recover  the  amount  of  rates  and 
tolls  alleged  to  be  due  in  respect  of  the  carriage  of 
coals  for  the  appellants  upon  the  respondents*  railway. 

The  appellants  alleged  t^t  the  rates  claimed  were 
in  excess  of  the  lowest  rates  for  the  tmie  being 
charged  by  the  restpondents  for  like  traf&c  to  or  from 
the  docks  at  Cardiff,  Penarth,  or  Barry,  in  contraven- 
tion of  the  terms  of  section  23  of  the  Barry  Dock 
and  Railways  Act,  1888,  by  which  the  respondent 
company  were  to  afford  ''facilities  for  goods  and 
mineral  traffic  destined  for  or  coming  from  the 
undertaking  of  .  .  .  the  Barry  Docks  and  Bail- 
way  Co.  ...  at  rates  per  mile  not  greater 
than  the  lowest  rate  which  sl^l  for  the  time  bemg 
be  charged  by  the  Taff  Yale  Bailway  Co.  for  like 
traffic  to  or  £rom  the  dooks  at  Cardiff,  Penarth,  or 
Barry." 

The  appellants  paid  into  coori  so  much  as  thev 
admitted  to  be  due  to  the  respondents,  and  oontendea 
that  the  respondents  were  not  entitled  to  claim 
from  them  rates  in  excess  of  those  permitted  by  the 
section. 

Day,  J.,  dedded  in  favour  of  the  respondents. 
The  Court  of  Appeal  affirmed  the  judgment  of  Day,  J. 

Sir  B,  E,  Webster,  Q,C„  and  J.  Fletcher  MouUon, 
Q,C.,  ( Joseph  Shaw  with  them),  for  the  appellants.— 
The  Barry  Dock  and  Bailway  Act,  1888,  is  not  oon- 
fined  in  its  operation  to  the  two  railway  companies. 
The  fact  that,  as  in  Barry  Bailway  Co,  v.*  Taff  Vale 
Railway  Co.,  43  W.  B.  372,  [1895]  1  Ch.  128.  a 
special  remedy  is  given  for  breach  of  statutory 
obligation  to  one  company  as  against  the  others, 
does  not  take  away  that  of  the  individual  trader. 
The  23rd  section  is  an  express  enactment  in  favour  of 
the  public. 

They  cited  Pryce  v.  Monmouthshire  Canal  and  Bail- 
way  Companies,  27  W.  B.  666,  4  App.  Cas.  197; 
Saunders  v.  Holbom  District  Board  of  Works,  43 
W.  B.  26,  [1895]  1  Q.  B.  64 ;  Berron  v.  Bathmines 
and  Rathgar  Improvement  Commissioners,  [1892]  A.  C. 
498,  41  W.  B.  Dig.  246. 

Balfour  Browne,  Q,C.,  and  W.  J.  Noble,  for  the 
respondents. — It  is  not  a  question  of  rates  paid  by 
the  public.  The  same  question  was  decided  in  the 
Court  of  Appeal  in  Barry  Bailway  Co.  v.  Taff  Vcde 
RailuKty  Co.  The  act  is  simply  a  contract  between 
the  two  companies.  In  Countess  of  Rothes  v.  Kirk- 
caldy Waterworks  Commissioners,  7  App.  Cas.,  at  p. 
707,  Lord  Watson  stated  that  provisions  in  a  low 
and  personal  Act  must  be  considered  a  legislative 
contract. 

Sir  R,  E,  Webster  replied. 

The  House  took  time  for  consideration. 

Lord  Halsbxtrt,  L.C.  —  This  was  an  action 
in  which  the  Taff  Vale  Bailway  Co.  sued  the  con- 
signors of  coal  for  the  carriage  of  coal,  and  there  was 
no  dispute  that  the  amount  of  coal  carried  was 
accurately  claimed  to  have  been  carried,  but  it  was 
contended  on  two  separate  grounds  that  the  rates  at 
which  the  coals  were  charged  were  excessive. 

The  Taff  Yale  Bailway  Co.  had  charged  the  rates 
within  their  maximum  tolls  as  originaJJy  permitted 
by  the  Legislature,  but  beyond  what  was  permitted 
by  a  later  statute,  to  be  presently  stated.  That  statute 
limited  the  power  of  the  Taff  Yale  Bailway  Co.  to 
charge,  provided  that  statute  could  be  insisted  on  by 
the  consignors  of  the  coals. 

The  action  was  tried  before  Day,  J.,  who  decided 
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in  faTour  of  the  Taff  Yale  Bail  way  Co.  upon  two 
grounds. 

FizBt,  that  upon  the  true  oonsirnotion  of  the  Acts 
to  be  presently  referred  to,  the  terminus  ad  quern 
wu  not  to  be  ascertained  by  measuring  the  distance ; 
in  short,  not  by  a  mileage  rate ;  but  that  Cardiff, 
Ptenarth,  and  Barry  were  to  be  treated  as  one  terminus 
as  being  a  grouped  district,  and  that  therefore  there 
was  no  excess  in  the  rate  charged. 

Secondly,  the  learned  judge  held  that  the  Act 
relied  upon  by  the  consignors  was  only  intended  to 
give  legislative  sanction  to  a  contract  between  the 
two  companies  to  which  the  traders,  the  consignors  of 
the  coals,  were  no  parties,  and  that  therefore  they 
conld  not  insist  upon  its  provisions ;  and  that  if  it  did 
give  the  traders  any  ground  of  complaint,  it  must  be 
insisted  upon  before  the  Bailway  Commissioners,  and 
could  not  be  made  the  ground  of  defence  in  a  court  of 
law  against  the  right  of  the  Taff  Yale  Bailway  Co.  to 
charge  their  full  toUs. 

Tl^  Court  of  Appeal  did  not  deal  with  the  first 

r'  t  at  all,  but  they  affirmed  the  judgment  of  Day, 
This  is  an  appeal  to  your  lordships  from  that 
judgment,  and  the  question  nov  in  aebate  seems 
to  me  to  resolve  itself  into  two  somewhat  simple  pro- 
positions. 

While  I  certidnly  do  not  question  what  the  Master 
of  Uie  BoUs  so  emphatically  declares,  that  we  are 
mtitledto  look  at  the  circumstances  (a  proposition 
which  Mr.  Moulton  declares  he  never  questioned),  I 
do  not  see  that  we  gain  very  much  light  here  if  we 
do  look  at  the  circumstances,  beyond  this,  that  two 
possibly  competing  railways  were  before  Parliament, 
and  Parliament  enacted  certain  provisions,  which  it  is 
now  our  task  to  construe. 

The  first  question  which  seems  to  be  involved  in 
the  judgment  of  Day,  J.,  though  the  last  treated, 
is  that,  even  supposing  the  rate  charged  to  be 
excessive,  the  proper  jurisdiction  to  anply  to  is  that 
of  the  Bailway  Commissioners,  and  that  the  excess 
cannot  properly  be  made  the  subject  of  debate  in  an 
ordinary  court  of  law. 

I  notice  this  ground  to  clear  my  way  for  dealing 
with  the  questions  I  have  enumerated,  since  I  think 
it  is  covered  by  authority  which  I  think  your  lord- 
ihipa  would  be  reluctant  to  shake.  Yery  similar  words 
come  under  review  in  The  Great  Western  Railway  Co. 
V.  The  Bailway  Commisaionera,  in  29  W.  B.  901,  7 
Q.  B.  D. ,  at  p.  193.  There  Lord  Bram well,  when  Lord 
Justice  of  Appeal,  pointed  out  that  where  the  com- 
plaint is  that  too  much  had  been  charged  by  the 
carrier  the  ordinary  courts  are  the  proper  tribunal  to 
decide  such  a  question,  and  in  that  case  Field,  J.,  and 
Manisty,  J.,  Lord  Bram  well,  the  present  Master  of 
the  Bolls,  and  Cotton,  L.J.,  actually  restrained  by 
prohibition  the  Bailway  Commissioners  from  enter- 
taining the  matter  where  it  only  raised  the  question 
of  an  exceseive  rate  being  charged,  since  that  was  a 
matter  which  might  and  ought  to  be  determined  in 
an  ordinaiT  court  of  law. 

**  I  think,"  says  Lord  Bram  well,  ''there  is  a  sort 
of  presumption  against  the  Bailway  Commissioners 
having  junsdiotion  in  this  matter,  since  it  is  q*iite 
certain  that  if  there  have  been  overcharges  the  moneys 
paid  in  excess  can  be  recovered  back  by  the  person 
overcharged  by  the  company." 

It  is  obvious  here  to  remark  that  the  company  is 
•uing  for  an  amount  in  a  court  of  law  which,  if  the 
objection  insisted  on  b^  the  trader  is  a  good  one,  is 
not  due,  and  therefore  it  would  be  impossible  to  con- 
tend that,  upon  the  hypothesis  that  the  charge  is  ex- 
cesnve,  ti^  oonrt  had  not  jurisdiction  to  determine 
that  question. 

That  brings  me  to  the  question,  first,  with  reference 
to  the  excess  in  part  of  the  charge.    One  obligation 


of  the  Taff  Yale  Bailway  Co.  is  in  respect  of  the  rates. 
**  They  are  to  afford  facilities  at  rates  per  mile  not 
greater,"  &c.  What  can  be  the  meaning  of  rates  per 
mQe?  The  words  are  inconsistent  with  a  group 
charfi;e  which  shall  be  the  same  to  any  distance 
withm  a  ^proup.  The  two  things  are  absolutely, 
to  my  mmd,  inconsistent  with  each  other.  Of 
course,  it  is  a  totally  different  proposition  to  say 
that  when  the  Legislature  has  fixed  a  terminus  ad 
quern  the  mileage  rate  is  only  supposed  to  extend  to 
that  one  place,  at  whatever  point  of  that  one  place 
the  goods  may  be  delivered.  But  to  me  it  seems  im- 
possible to  contend  that  when  the  Legislature  speaks 
of  Cardiff,  Penarth,  or  Barry,  it  means  to  treat  all  of 
these  places  as  if  they  constituted  but  one  place. 
They  are  three  different  places  ;  they  are  at  various 
distances  from  the  point  from  which  traffic  is  to  be 
carried,  and,  independently  of  the  objection  that  you 
must  strike  the  disjunctive  *'  or  "  out  of  the  statute, 
and  read  **  and  "  instead,  it  seems  an  absurd  incon- 
gruity to  be  applying  a  mileage  rate  to  places  differ- 
ing in  distance.  Assuming  there  is  to  oe  no  group 
charge,  what  part  of  Carmff,  what  part  of  Penarth, 
what  part  of  Barry  is  to  be  taken  as  the  point  of 
arrival  and  delivery  is  not  now  before  us,  and  I  do  not 
express  any  opinion. 

That  brings  me  to  the  question  whether  the  two 
Acts  do  in  truth  constitute  a  contract  between  the 
two  companies  giving  no  right  except  to  each  other, 
and  therefore  not  justifying  the  trader  in  refusing  to 
pay  the  amount  demand^.  Now  it  seems  to  me 
that  there  is  a  very  obvious  answer  to  the  argu- 
ment that  the  23rd  section  of  the  Act  constitutes 
merely  a  contract  between  the  companies.  It  is 
not  a  contract;  it  is  not  to  my  mind  even  like 
a  contract;  it  bears  no  analogy  to  a  contract. 
It  is  an  express  enactment  which  imposes  an  obli- 
gation on  the  Taff  Yale  Bailway  Co.  to  charge  cer- 
tain rates ;  it  is  immaterial  what  the  terms  are  upon 
which  those  rates  are  to  be  charged ;  we  are  now  con- 
struing the  statutory  obligation,  and  if  the  Taff  Yale 
Bailway  Co.  have  done  the  thing  which  the  Legis- 
lature has  contemplated  they  miffht  do,  and  which, 
if  I  am  right  in  what  I  have  said  before,  they  have 
done,  then  their  right  to  charge  more  than  the  lowest 
rate  which  for  the  time  being  they  have  charged  for 
like  traffic  to  or  from  the  Docks  at  Cardiff,  Penarth, 
or  Barry  has  ceased,  and  the  Legislature  has  pro- 
hibited them  from  doing  it.  It  would  be  strange 
indeed  if  this  be  true,  that  a  trader  sued  for  the  higher 
charge  should  not  be  able  to  set  up  the  unlawful 
character  of  the  excess. 

The  words  seem  to  me  to  be  plain,  the  obligation 
is  to  *'  charge  the  rates."  This  is  a  matter  not 
between  the  two  companies,  though,  of  course,  when 
you  are  dealing  with  two  competent  companies  it 
affects  the  two  companies  very  much ;  but  the  obliga- 
tion is  to  charge  the  prescribed  rates  and  no  more, 
and  rates  must  be  charged  to  traders  and  not  to  the 
other  company. 

It  is  said  that  these  are  private  Acts.  So  they  are ; 
they  are  Acts  which  give  great  powers,  and  in  giving 
which  the  Legislature  has  ffeneraUy  been  careful  to 
look  to  the  rights  of  the  public.  It  would  be  a  very 
sing^ular  course  of  legislation  to  commit  the  interests 
of  the  traders  of  the  district  to  be  dealt  with  by  two 
railway  companies,  so  that  if  they  agreed  the  private 
trader  should  have  no  remedy. 

Conveyance  of  goods  by  a  railway  company 
established  by  Act  of  Parliament  is  a  public  right, 
and  the  obvious  meaning,  to  my  mind,  of  the  whole 
of  these  arrangements  is  that  unless  the  Taff  Yale 
Bailway  Co.  carry  at  the  rates  which  I  have  described 
as  the  prescribed  rates,  they  shall  have  a  competing 
line  permitted ;  but  this  does  not  in  the  least  degree 
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interfere,  in  my  mind,  with  the  remedy  of  the  trader 
himself,  who  when  he  has  been  overcharged 
should  refuse  to  pay,  or  reooyer  back  when  he 
has  paid,  an  overcharge  prohibited  by  the  Act  of 
Parhament. 

For  these  reasons  I  move  that  this  appeal  be 
allowed,  that  the  amount  should  be  properly  ascer- 
tained in  the  Queen*s  Bench  Division,  and  that  the 
respondents  should  pay  all  the  costs  both  here  and  in 
the  courts  below. 

Lord  Watson. — Section  23  of  the  Barry  Docks  and 
Bailways  Act,  1888,  enacts,  inter  aiia,  that  the  Taff 
Yale  Co.,  the  respondents  in  this  appeal,  *' shall 
punctuidly  and  regularly  forward  ana  afford  all 
reasonable  facilities  for  goods  and  mineral  traffic 
destined  for  or  coming  from  the  undertaking  of  the 
company  from  or  to  Treforest,  or  any  place  north- 
ward thereof,  at  rates  per  mile  not  greater  than  the 
lowest  rate  which  shall  for  the  time  being  be  charg^ 
by  the  Taff  Yale  Railway  Co.  for  like  traffic  to  or 
from  the  docks  at  Cardiff,  Penarth,  or  Barry,  and 
shall  deliver  all  such  traffic  into  and  take  the  same 
from  the  company's  sidinffs  as  regards  all  traffic 
coming  from  or  destined  for  Hafod,  or  any  place 
westward  thereof,  at  Hafod.*'  It  also  provides  that 
the  Taff  Yale  Co.  shall  receive  from  the  Barry  Co.  a 
bonus,  to  be  fixed  by  agreement  or  arbitration,  in 
respect  of  the  traffic  interoiianged  at  Hafod. 

The  same  clause  enacts  that,  in  the  event  of  its 
being  decided  by  the  Railway  Commissioners  that 
the  Taff  Yale  Co.  have  faQed  to  give  proper 
facilities,  and  have  not  within  reasonable  time  after 
notice  remedied  such  failure,  the  Barry  Co.  shall  have 
the  right  to  exercise  running  powers  over  certain 
portions  of  the  Taff  Yale  system.  During  the  exer- 
cise of  these  powers  the  obligations  of  the  Taff  Yale 
Co.  with  respect  to  interchange  of  traffic  at  Hafod 
are  suspendea. 

The  appellant  firm  have  two  collieries  at  Femdale, 
on  the  Rhondda  Fach  branch  of  the  respondents* 
railway.  They  are  sued  by  the  respondents  for  a 
balance  alleged  to  be  due  upon  an  account  for  car- 
riages of  coal  and  other  articles  from  or  to  their  col- 
lieries, and  exchange  at  EEafod.  There  is  no  con- 
troversy between  the  parties  except  as  to  the  amount 
of  the  rates  charg^.  The  appellants  plead  that  the 
charges  made  by  the  respondents  are  in  excess  of  the 
maximum  rate  sanctioned  by  section  23  of  the  Barry 
Docks  and  Railways  Act  in  the  terms  just  quoted. 
The  respondent  company  do  not  dispute  that  the 
traffic  charged  for  is  traffic  falling  withm  the  descrip- 
tion given  in  section  23 ;  but  they  maintain,  in  the 
first  place,  that  its  enactments  are  only  imperative  as 
between  them  and  the  Barry  Railway  Co.,  and  can- 
not be  enforced  by  the  appellants;  and,  in  the 
second  place,  that,  upon  a  sound  construction  of  the 
statute,  the  rate  charged  is  not  excessive.  Day,  J., 
who  tried  the  cause,  decided  both  points  in  favour  of 
the  respondents ;  and  his  judgment  on  the  first  point 
was  unanimously  affirmed  in  the  Court  of  Appeal  by 
the  Master  of  the  Rolls,  sitting  with  Lopes  and  Kay, 
L. JJ.  Upon  the  second  their  lordships  did  not  find 
it  necessary  to  express  any  opinion. 

If  the  provisions  of  section  23  had  not  been 
statutory,  but  had  simply  been  matter  of  private 
stipulation  between  the  two  railway  companies,  I 
should  have  been  of  opinion  that  the  decision  .of ,  the 
courts  below  upon  the  first  of  i^i^these  Ipoints 
was  right.  The  rmlt  might  have  been  very  different 
aooorcung  to  Scotch  law,  which,  in  ordinary  circum- 
stances, enables  one  who  is  not  a  party  to  the  con- 
tract, and  %ho  gives  no  consideration,  to  enforce  any 
condition  which  is  made  in  his  favour  by  the  parties 
contracting;    see   Finnic   v.    Glasgow    and   Souths 


Western  Railway  Co,,  3  Macq.  76,  6  W.  R.  H.  L.  Dig. 
26.  But  in  England,  where  consideration  is  necessary 
to  the  validity  of  a  mutual  contract,  the  doctrine  oijus 
quoBsitum  tertio,  if  admitted,  at  least  is  not  recognised 
to  the  same  extent. 

In  cases  where  the  provisions  of  ^  a  local  and 
personal  Act  directly  impose  mutual  obligations  upon 
two  persons  or  companies,  such  provisions  may,  in 
my  opinion,  be  fairly  considered  as  having  this 
analogy  to  contract,  that  they  must,  as  between  those 
parties,  be  construed  in  precisely  the  same  way  as  if 
they  had  been  matter,  not  of  enactment,  but  of  pri- 
vate agreement.  It  was  in  that  sense  that  in  Coun- 
tess of  Rothes  V.  Kirkcaldy  Waterworks  Commissioners, 
7  App.  Cas.  707,  I  ventured  to  observe  that  **  such 
statutory  provisions  as  those  of  section  43,  occurring; 
in  a  looiu  and  personal  Act,  must  be  regarded  as  a 
contract  between  the  parties,  whether  made  by  their 
mutual  agreement  or  forced  upon  them  by  the 
Legislature.'*  For  all  purposes  of  construction,  I 
thought  that  the  provisions  which  the  House  had  to 
interpret  might  be  legitimately  viewed  in  that  light. 
But  it  did  not  occur  to  me  then,  nor  am  I  now  of 
opinion,  that  the  analogy  of  contract,  for  it  is 
nothing  more,  could,  in  an  English  case  especially, 
be  carried  farther. 

The  provisions  of  a  railway  Act,  even  when  they 
impose  mutual  obligations,  differ  from  private 
stipulations  in  this  essential  respect,  that  they  derive 
their  existence  and  their  force,  not  from  the  agree- 
ment of  parties,  but  from  the  will  of  the  Legislature. 
And  when  provisions  of  that  kind  are  not  limited  to 
the  interest  of  the  parties  mutually  obliged,  but 
impose  upon  one  or  other  or  both  of  them  an  obliga- 
tion in  favour  of  third  parties,  who  are  sufficiently 
designated,  I  am  of  opinion  that  the  obligation  so 
imposed  must  operate  as  a  direct  enactment  of  the 
Legislature  in  favour  of  these  parties,  and  cannot  be 
regarded  as  a  mere  stipulation  inter  alios,  which  they 
may  have  an  interest  but  have  no  title  to  enforce. 
These  observations  are  not  meant  to  apply  to  any 
case  where  a  private  contract  made  between  two 
companies  is  scheduled  to  and  confirmed  by  the  Act ; 
because,  in  such  a  case,  the  very  form  of  the  enact- 
ment indicates  that  it  is  to  operate  as  a  contract,  and 
not  otherwise. 

In  this  case,  imbedded  in  a  series  of  obligations 
laid  upon  the  Taff  Yale  Co..  there  is  a  positive 
enactment  to  the  effect  that,  for  the  carriage  of  such 
traffic  as  the  appellants',  the  company  shall  not 
charge  more  than  a  certain  rate.  I  am  of  opinion 
that,  so  long  as  the  Barry  Co.  do  not  obtain  running 
powers,  and  these  obligations  continue  to  be 
mcumbent  on  the  respondent  company,  the  appellants 
have  a  good  title  to  insist  upon  their  traffic  being 
carried  at  the  rate  specified  in  section  23  of  the  Act 
of  1888. 

Having  arrived  at  that  conclusion,  I  find  it 
necessary  to  consider  the  second  point  upon  which 
the  respondents  rely. 

The  clause  in  question  requires  that  for  the  carriage 
of  their  traffic  from  Femdale  to  Hafod,  on  its  way 
to  Barry  Docks,  vid  the  Barry  line,  the  appellants 
shall  pay  to  the  respondent  company  a  rate  per  mile 
*'  not  greater  than  the  lowest  rate  which  shall  for  the 
time  being  be  charged  by  the  Taff  Vale  Railway  Co. 
for  like  traffic  to  or  from  the  docks  at  Cwliff, 
Penarth  or  Barry.'*  From  Femdale  or  Hafod  to 
Penarth,  the  distance  is  about  a  mile  longer  than  to 
the  common  point  to  which  the  mean  length  of  the 
transit  to  the  Cardiff  Docks  is  calculated.  Under  the 
provisions  of  various  Acts,  passed  prior  to  1888, 
Cardiff  and  Penarth  Docks  were  grouped,  or,  in 
other  words,  the  same  rate  was  made  chargeable 
between  these  termini  and  other  points  on  the  Taff 
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Bailway.  Notwithstanding  the  uniformity  of  the 
gross  rate  thus  established,  it  is  obvious  thiat,  if  the 
actual  distances  between  the  Cardiff  Dodcs  and  the 
Penarth  Docks  be  taken  into  account,  the  mileage 
rate  to  Penarth  Docks  will  be  the  less  of  the  two. 
The  respondent  company  maintained  successfully 
before  Day,  J.,  that,  as  a  legal  consequence  of  the 
grouping  together  of  Cardiff  and  Penarth  Docks,  the 
mileage  rate  to  Penarth  must  be  ascertained  by 
sMuming  the  distance  to  Penarth  to  be  the  same 
with  the  distance  to  that  which  is  regarded  as  the 
common  terminus  of  the  Cardiff  Docks. 

The  question  thus  raised  upon  the  construction  of 
lection  23  was  subsequently  considered  by  the  Court 
of  Appeal,  consisting  of  the  Lord  Chancellor,  with 
lindley  and  A.  L.  Smith,  L.JJ.,  in  an  action  at  the 
instance  of  the  Barry  Bailway  Co.  against  the  present 
respondents.  Their  lordships  uoanimously  dissented 
from  the  yiew  which  had  been  taken  by  Day,  J.,  in 
Uiis  case.  The  Lord  Chancellor  said :  **  The  Legisla* 
tore  seems  to  me  to  have  provided  that  you  may 
Moertain  either  the  rate  being  charged  to  the  docks  at 
Cardiff,  or  the  rate  being  charged  to  the  docks  at 
Penarth,  or  the  rate  being  charged  to  the  docks  at 
Barry.  Whichever  of  those  is  the  lowest  mileage 
rate  is  the  lowest  mileage  rate  to  the  docks  at 
Cardiff,  Penarth,  or  Barry,  within  the  meaning  of 
this  section ;  and,  of  course,  that  would  be  ascertained 
by  taking  the  charge  from  any  given  colliery  to 
Penarth,  finding  the  mileage  and  the  rate  charged, 
and  then  ascertaining  by  a  comparison  of  Hie  mileage 
and  the  rate  charged  what  was  the  mileage  rate.'* 
I  fully  concur  in  these  observations,  which  appear  to 
inetu  contain  the  true  interpretation  of  the  clause 
before  us. 

At  your  lordships'  bar  the  respondent  company 
raised  another  question,  which  is  not  noticed  by  the 
learned  judges  who  decided  Barry  Bailtuay  Co.  v. 
The  Taff  Vale  Bailway  Co,  The  company  maintained 
that  they  had  power  to  group,  and  had  in  point  of 
fact  grouped,  the  docks  at  Cardiff  and  Penarth,  in 
virtue  of  the  powers  conferred  upon  them  by  section 
29  of  the  Bailway  and  Canal  Traffic  Act,  1888  (51  & 
52  Yict.  c.  25).  It  appears  to  me  to  be  open  to 
doubt  whether  they  have  really  done  so,  because 
the  3rd  sub-section  of  the  clause  provides  tluit,  where 
any  group  rate  is  proposed,  the  railway  company 
must,  after  giving  notice  in  the  prescribed  manner, 
^ply  to  the  Commissioners,  and,  in  the  event  of 
opposition,  the  rate  is  not  effectual  until  it  has  been 
approved  bv  the  Commissioners.  There  is  no 
evidence  before  us  that  these  conditions  have  been 
observed. 

But,  assuming  that  a  group  rate  has  been  duly 
fixed  in  terms  of  section  29,  that  circumstance  cannot, 
in  my  opinion,  aid  the  argument  of  the  respondents. 
The  clause,  no  doubt,  declares  that  such  rate  may  be 
fixed,  "  notwithstanding  any  provision  in  any  general 
or  special  Act  " ;  but  I  do  not  think  that  declaration 
can  affect  any  mileage  rate  which  is  not  converted 
into  a  gross  rate  by  the  grouping.  The  object  of  the 
danae  is  to  enable  rauway  companies  to  relieve 
themselyes  of  complaints  and  claims,  in  respect  of 
unequal  mileage  rating,  from  traders  at  different 
temuni,  by  grouping  these  termini  together,  abolish- 
ing mileage  rates,  and  substituting  a  uniform  gross 
rate.  That  procedure  can,  in  my  opinion,  have  no 
practical  effect  upon  the  rate  chargeable,  under 
express  statutory  provisions,  for  the  conveyance  of 
tnuflfic  to  any  terminus  which  is  not  included  in  the 
group.  In  this  case  the  rate  chargeable  by  the 
respcmdent  compcuiy  for  the  carriage  of  the  appdlants' 
mineral  traffic  from  Femdale  to  Hafod  is  determined 
by  section  23  of  the  Barry  Docks  and  Bailway  Act, 
1888.    And,  in  my  opinion,  that  clause  {must  receive 


the  same  interpretation,  whether  Cardiff  and  Penarth 
Docks  were  grouped  before  the  passing  of  that  Act, 
or  have  been  grouped  since  that  date,  under  the 
powers  conferr^  by  the  Bailway  and  Canal  Traffic 
Act  of  1888. 

For  these  reasons  I  concur  in  the  judgment  which 
has  been  moved  by  the  noble  and  learned  lord  on  the 
woolsack. 

Lord  ASHBOTJBNE.  — This  case  depends  upon  the 
construction  of  section  23  of  the  Barry  Docks  and 
Bailways  Act,  1888,  the  terms  of  which  I  need  not 
repeat.  The  respondent  company  contends  that  that 
section  cannot  be  enforced  by  the  appellants,  and  is 
only  binding  between  them  and  the  Barry  Bailway 
Co. ;  and,  secondly,  that,  from  the  true  point  of 
view,  the  rate  demanded  cannot  be  regarded  as 
excessive. 

The  respondents'  contention  on  the  first  point  pre- 
sente  a  somewhat  narrow,  restricted,  and  illiberal 
view  of  rwlway  Acts.  The  public  have  a  deep 
concern  in  all  such  legislation,  and  their  interests 
require  to  be  regarded  and  protected.  Bailway 
promoters  and  companies  know  that  their  Bills  have 
to  pass  through  a  stringent  Parliamentery  ordeal, 
and  that  the  committees  of  both  Houses  will  scan  the 
proposals  submitted  jealously,  in  order  to  see  that 
the  rights  and  interests  of  the  public  are  duly  safe- 
guard^. The  railway  companies,  when  they  ask  for 
powers  and  concessions,  know  that  they  must  show 
some  public  advantages,  and  that  if  they  seek  to 
ignore  them  Parliament  will  demand  an  account. 

In  this  section  there  is  a  clear  enactment  that  for 
traffic  like  that  in  question  the  company  shall  not 
charge  more  than  a  certain  rate.  Why  should  the 
appdlants  be  debarred  from  the  right  of  relying 
upon  plain  words  contained  in  an  Act  of  Parliament  ? 
It  is  their  goods  which  are  forwarded,  it  is  their 
money  which  pays  the  rates;  why  should  they  be 
excluded  from  the  benefit  of  the  statutory  provision  F 
It  is  the  natural  construction  of  the  words  of  the 
section.  It  violates  no  principle  of  justice  or  fair- 
ness or  convenience.  It  is  too  narrow  a  view  to  seek 
to  dwarf  the  enactment  into  a  rigid  contract  between 
the  companies.  The  rights  and  protection  of  the 
public  compelled  the  companies  to  come  to  Parlia- 
ment, and  then  the  obligations  of  the  companies 
became  stetutory,  and  cannot  be  regarded  as  merely 
contractual. 

I  do  not  deem  it  necessary  to  add  anything  on  the 
second  point. 

I  concur  in  the  opinion  that  the  appeal  should  be 
allowed. 

Lord  Macitaohtbn.— It  seems  that  before  the 
year  1884  the  Taff  Yale  Bailway  Co.  had  esteblished 
a  railway  system  serving  the  mineral  districts  of 
Merthyr  Tydfil,  Aberdare.  and  the  Bhondda  Valley, 
and  bringing  the  collieries  there  into  communication 
with  docks  at  Cardiff  and  Penarth.  In  1884  the 
Barry  Dock  and  Bailways  Co.  were  incorporated  for 
the  purpose  of  constructing  a  dock  at  Barry,  with 
railways  to  connect  it  with  the  Taff  Vale  system  at 
Treforest  and  at  Hafod,  which  is  about  two  miles  to 
the  north  of  Treforest.  The  Taff  Vale  Co.  had  them- 
selves a  communication  with  Barry  by  a  more 
circuitous  route  by  means  of  the  Cardiff,  Penarth, 
and  Barry  Bailway.  In  1888  the  Barry  Co.  ap- 
plied to  Parliament  for  further  powers.  Amongst 
other  things,  they  sought  for  running  powers  over 
the  Taff  Vale  system  northward  of  Treforest— an 
interference  with  the  rights  of  the  Taff  Vale  Co. 
only  to  be  justified  by  considerations  of  public 
interest.  The  Bill  promoted  by  the  Barry  Co. 
passed  into  law,  and  became  the  Barry  Dock  and 
Bulways  Act,    1888.      The  Act   recites    that   it  is 
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expedient  that  running  powers  over  the  Taff  Yale 
Bulway  should  be  oonferred  upon  the  Barry  Go. 
in  certain  events.  Aocordingly,  in  certain  events 
these  running  powers  are  given.  They  are  not  to  be 
exercised  immediately  or  at  any  fixed  and  definite 
time.  They  were  to  remain  in  abeyance  so  long  as 
the  Taff  Vale  Co.  chose  to  observe  certain  terms 
and  conditions  which  are  to  be  found  in  section  23  of 
the  Act.  For  the  purposes  of  this  appeal  it  will  be 
sufficient  to  quote  the  opening  words  of  the  section : 
"  23  (1.)  The  Taff  Vale  Railway  Co.  shall  punctually 
and  regularly  forward  and  afford  all  reasonable 
facilities  for  goods  and  mineral  traffic  destined  for  or 
coming  from  the  undertaking  of  the  company  "  (that 
is  the  Barry  Dock  and  Railways  Co.)  *'  from  or  to 
Treforest  or  any  place  northward  thereof,  at  rates 
per  mUe  not  greater  than  the  lowetit  rate  which  shall, 
for  the  time  being,  be  charged  by  the  Taff  Vale  Rail- 
way Co.  for  the  traffic  to  or  from  the  docks  at  Car- 
diff, Penarth,  or  Barry." 

The  appellants,  D.  Davis  &  Sons  (Limited),  are 
proprietors  or  lessees  of  collieries  in  connection  with 
the  Taff  Vale  Railway  to  the  north  of  Treforest. 
They  have  been  in  the  habit  of  sending  their  coal  to 
Barry  by  Hafod  Junction  and  the  Barry  Railway. 
The  Taff  Vale  Co.  brought  this  action  to  recover  a 
sum  alleged  to  be  due  from  the  appellants  for  the 
carriage  of  their  traffic  on  the  Ti&  Vale  Railway. 
Part  of  the  claim  is  disputed  on  the  ground  that  the 
rates  charged  are  in  excess  of  the  mileage  rate  author- 
ized by  section  23  of  the  Act  of  1888.  The  respon- 
dents' reply  is  twofold.  They  say  that  if  section  23 
is  rightly  understood  it  will  be  found  that  their 
rates  are  not  excessive.  And,  further,  they  contend 
that  the  appellants  are  not  in  a  position  to  complain, 
even  assuming  the  prescribed  limit  to  have  been 
exceeded.  Day,  J.,  decided  both  points  in  the 
respondents*  favour.  The  Court  of  Appeal  dealt  only 
witn  the  second.  On  that  point,  agreeing  with  Day, 
J.,  they  dismissed  the  appe^. 

Now,  it  cannot  be  disputed  that  there  has  been  an 
overcharge  if  the  rate  per  mile  for  the  appellants' 
traffic  to  and  from  Hafod  is  to  be  ascertained  by 
taking  the  gross  rate  to  Penarth,  and  dividing  it  by 
the  number  of  miles  in  the  distance.  But  the 
respondents  insist  that  that  mode  of  calculation  is 
wrong.  They  are  entitled,  they  say,  to  charge,  and 
do  in  fact  charge,  a  group  rate  to  and  from  Cardiff, 
Penarth,  and  Barry,  and  therefore  they  contend 
that  the  appellants  are  not  at  liberty  to  select  one  of 
those  three  places,  and  calculate  the  rate  on  the 
actual  distance  in  miles.  Why  not  ?  The  respondents 
may  be  right  in  grouping  Cardiff,  Penarth,  and 
Barry  for  the  purpose  of  fixing  the  rates  to  be  charged 
between  those  places  and  any  particular  point  of 
destination  or  departure  on  their  line.  They  may 
even  be  bound,  as  they  allege  they  are,  by  statute 
for  some  purposes  to  group  Cardiff  and  Penarth. 
But  grouping  is  beside  the  question  here.  The  thing 
to  be  ascertained  is  the  limit  of  charge  from  or  to 
the  appellants'  collieries  to  or  from  Hafod.  The 
limit  is  to  be  the  lowest  rate  per  mile  for  the  time 
being  *'  charged  for  like  traffic  to  or  from  the  docks 
at  Cardiff,  Penarth,  or  Barry  "  ;  that  is,  to  or  from 
the  docks  at  Cardiff,  or  to  or  from  the  docks  at 
Penarth,  or  to  or  from  the  dock  at  Barry.  You 
have  to  ascertain  the  mileage  rate  to  each  of  those 
differeot  places,  and  take  the  lowest  Qiven  the  gross 
rate  and  the  number  of  miles,  the  calculation  is  easy 
enough.  The  conditions  of  the  problem  are  not 
altered,  the  task  is  not  rendered  more  difficult, 
because  the  dividend — the  gross  rate  to  each  of  the 
three  places — is  the  same.  It  seems  to  me  that  there 
is  no  substance  in  the  respondents'  argument  on  the 
first  point. 


The  second  point,  like  the  first,  depends  on  the 
scope  and  language  of  section  23. 

Speakine  for  myself,  I  am  quite  at  a  loss  to  follow 
the  reasomng  upon  which  it  has  been  held  that  the 
appellants  are  not  at  liberty  to  defend  themselves 
under  the  provisions  of  that  enactment.  At  first 
sight  one  would  suppose  Hiat  those  whose  goods  are 
forwarded  under  statutory  provisions  must  have  the 
right  to  rely  on  those  provisions  so  far  as  they  make 
in  their  favour.  They  are  the  persons  liable  to  pay. 
It  seems  only  reasonable  that  they  should  be  heard 
when  they  complain  that  they  are  charged  too  much. 
The  construction  for  which  the  appellants. contend 
does  no  violence  to  the  language  of  the  section.  It 
leads  to  no  injustice.  It  creates  no  inconvenience. 
The  charge  is  a  simple  matter  of  arithmetic.  The 
persons  to  be    charged   are   ascertained  when  the 

goods  in  respect  of  which  the  charge  is  made  are  de- 
vered  to  the  railway  company.  There  can  be 
nothing  unfair  in  holdine  a  railway  company  to 
terms  which  they  themselves  offered,  or  to  which 
they  profess  to  be  willing  to  suboiit,  as  the  price  of 
escape  from  conditions  more  onerous  or  more  un- 
palatable. 

It  was  contended,  on  behalf  of  the  respondents, 
that  the  only  duty  or  obligation  imposed  by  the  sec- 
tion was  a  duty  or  obligation  as  between  the  two 
rdlway  companies.  The  public,  it  was  said,  were 
not  concerned  in  the  matter  at  all.  Nobody  thought 
of  them.  Their  interests  were  not  regarded  either  by 
the  promoters  of  the  Bill  or  by  Parliament.  I  rather 
protest  against  that  view  of  railway  legislation. 
Ever  since  it  has  become  the  practice  for  promoters  of 
undertakings  of  a  public  nature  to  apply  to  Parlia- 
ment for  exceptional  powers  and  privileges,  the  Acts 
of  Parliament  by  which  those  powers  and  privilegefl 
are  granted  have  been  regarded  as  Parliamentary 
contracts,  as  bargains  between  the  promoters  on  the 
one  hand  and  Parliament  on  the  other,  Parliament 
acting  on  behalf  of  the  public  as  well  as  on  behalf  of 
the  persons  specially  affected.  Those  powers  and 
privileges  are  only  conceded  on  the  footing  that  the 
concession  is  for  the  benefit  of  the  public  who  are 
likely  to  use  the  railway,  as  well  as  for  the  benefit  of 
the  promoters.  As  a  general  proposition  this  was 
not  disputed  by  the  learned  counsel  for  the  respond- 
ents, but  they  pointed  out  that  the  obligation  ia 
section  23  to  forward  goods  at  certain  rates  was  an 
obligation  imposed,  not  on  the  Barry  Co.,  who 
promoted  the  Bill,  but  on  the  Taff  Vale  Co.,  who 
opposed  it.  Can  that  make  any  difference  ?  The 
cmuse  was  accepted  by  Parliament.  In  accepting  a 
particular  clause  in  a  railway  Act  the  governing 
consideration  with  Parliament  must  be  the  same, 
whether  the  proposal  comes  from  one  side  of  ihe 
table  or  from  the  other,  from  the  promoters  of  the 
Bill  or  its  opponents.  In  the  present  case  there  can 
be  no  room  for  doubt.  The  Act  declares  that  it  is 
expedient — expedient,  that  is,  in  the  interests  of  the 


public— that  running  powers  over  the  Taff  VaUey 
Railway  system  should  be  conferred  on  the  Barry 
Co.  in  certain  events.  For  the  present  those  running 
powers  are  held  in  suspense.  Why?  Because  an 
alternative  arrangement  was  proposed  by  the  Taff 
Vale  Co.,  and  accepted  provisionally  by  Parliament. 
Is  it  not  reasonable  to  suppose  that  in  considering 
the  propriety  of  accepting  the  alternative  Parliament 
kept  in  view  the  int^reste  of  the  public,  and  that  the 
alternative  arrangement  was  accepted  because  the 
Legislature  considered  that  the  interests  of  the  public 
would  not  suffer  by  the  alteration  P 

It  was  urged  that  section  23  was  to  be  treated  as  a 
contract  between  the  two  companies,  and  thence  it 
was  argued  that  no  one  could  enforce  the  obligation 
imposed  by  it  but  the  parties  to  the  arraogpement. 
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House  of  Lo&ds. 


Davis  &  Sons  v.  Taff  Vale  Railway  Co. 


House  of  Lords. 


No  doubt  it  is  perfectly  true  that,  as  a  general  rule, 
no  (me  can  enforce  a  contract  who  is  not  a  i>arty  to 
it.  A  third  person,  though  intended  to  be  benefited 
by  a  contract,  cannot  enforce  it,  because  no  considera- 
tion mores  from  him.  But  the  simple  answer  to  the 
ftzgoment  is  that  the  obligations  in  section  23  are 
statutory,  and  not  contractual.  They  are  not  ex- 
pressed in  the  form  of  a  contract,  nor  are  they 
foanded  on  contract  between  the  two  companies. 
Thoe  ifl  no  reason  why  the  peculiar  doctnne  of 
English  law  applicable  to  contracts  should  be  applied 
to  an  enactment  which  speaks  plainly  and  directly 
mthe  language  of  command.  The  argument,  if  I 
miiy  say  so  with  all  deference,  seems  to  be  founded 
on  an  erroneous  assumption  in  point  of  fact,  and  an 
imperfect  analogy  in  point  of  law. 

Then  it  was  said  that  the  statutory  right  of  the 
Ta£F  Yale  BaUway  Co.,  as  between  themselves  and 
the  public,  was  to  charge  for  the  conveyance  of 
traffic  such  tolls  as  they  might  think  fit  within 
the  maximum  allowed  by  their  Acts,  and  it  was 
argued  that  it  would  be  a  strong  thin^  to  hold  that 
that  power  is  interfered  with  or  alterea  by  a  section 
in  an  Act  of  another  railway  company.  But  the 
truth  is  that  the  section  in  question  does  not  interfere 
with  the  power  of  the  Taff  Yale  Co.  to  charge  tolls 
up  to  the  maximum  allowed.  There  is  nothing  in 
this  section  inconsistent  with  that  power.  The  Taff 
Vale  Co.  may  charge  what  tolls  they  please  within 
the  limits  prescribed  by  their  own  Acts.  The  pro- 
vision in  section  23  only  comes  to  this,  that  when 
they  have  exercised  the  power,  when  they  have  fixed 
the  charges,  they  are  not  to  charge  higher  rates  per 
mile  for  traffic  destined  for  or  coming  from  the  under- 
taking of  the  Barry  Co. 

The  suggestion  that  it  really  cannot  matter  to 
traders  who  use  both  lines  whether  they  are  over- 
charged or  not  by  the  Taff  Yale  Co.,  because  the 
Bairy  Co.  will  have  to  make  up  the  loss  if  they  want 
to  keep  their  business,  hardly  seems  to  call  for  a 
serious  reply. 

For  these  reasons  I  am  of  opinion  that  the  appeal 
ought  to  be  allowed. 

Lord  Morris. — ^The  respondents,  the  Taff  Yale 
Bailway  Co.,  sued  the  appellants,  colliery  owners,  for 
the  carriage  of  goods  over  their  railway.  By  the  Taff 
Yale  Bailway  Act  the  company  are  entitled  to  charge 
rates  and  levy  tolls  for  the  carriage  of  goods.  There 
is  no  allegation  that  the  respondents*  claim  is  at  any 

Sher  rate  than  that  authorised  by  their  Act,  as  the 
charged  the  appellants  is  within  the  maximum 
rate  empowered  to  he  charged.  How,  then,  does  the 
rate  beoome  altered  P  The  appellants  say  by  the 
operation  of  section  23  of  the  Barry  Dock  and  Bailway 
Act,  1888. 

The  history  of  that  Act,  so  far  as  material  to  this 
case,  is  that  the  Barry  Dock  Co.  promoted  a  Bill  in 
PariyUunent,  and  sought  for  certain  running  powers 
over  the  Taff  Yale  Bailway.  This  was  granted  by 
the  House  of  Commons,  but  in  the  House  of  Lords, 
in  substitution,  and  as  matter  of  agreement  between 
the  two  railway  companies,  section  23  was  inserted, 
as  follows:— *'(1)  The  Taff  Yale  Bailway  Co.  shall 
punctually  and  regularly  forward  and  afford  all 
reasonable  facilities  for  goods  and  mineral  traffic 
destined  for  or  coming  from  the  undertaking  of  the 
company,  from  or  to  Tref orest  or  any  place  northward 
thereof,  at  rates  per  mile  not  greater  than  the  lowest 
rate  which  shall  for  the  time  being  be  charged  by  the 
Taff  Yale  Bailway  Co.  for  like  traffic  to  or  from  the 
docks  at  Cardiff,  Fenarth,  or  Barry,  and  shall  deliver 
ail  such  traffic  into  and  take  the  same  from  the  com- 
pmy'a  ndzngs,  as  regards  idl  traffic  coming  from  or 
destined  forUafod  or  any  place  westward  thereof  at 


Hafod,  and  as  regards  other  traffic  at  Treforest,  with- 
out any  terminal  or  other  charge  in  respect  thereof, 
but  with  such  bonus  (if  any)  in  respect  of  traffic  ex- 
changed at  Hafod  as,  m  default  of  agreement  between 
the  Taff  Yale  Bailway  Co.  and  the  company,  shall  be 
from  time  to  time  determined,  on  the  application  of 
either  of  them,  by  the  Bailway  Commissioners  sitting 
as  arbitrators,  having  regard  to  all  the  circumstances 
of  the  case."  On  the  construction  of  this  section  a 
question  arises  which  disposes  of  the  case  in  the  view 
I  entertain..  In  my  opinion  the  section  is  only  a 
legislative  sanction  given  to  the  agreement  entered 
into  between  the  two  companies,  and  neither  the  ap- 
pellants nor  any  other  person  has  any  right  conferred 
upon  them  thereby.  The  object  of  the  section  was  to 
benefit  the  Barry  Dock  Co.  by  the  substitution  of 
section  23  for  running  powers.  No  third  party  had 
any  interest  in  the  granting  of  running  powers  to  the 
Barry  Dock  Co.,  who  might  or  might  not  have  sought 
for  them,  as  it  suited  their  interests. 

It  is  now  sought  on  the  part  of  the  appellants 
practically  to  repeal  the  Act  settling  the  rates  and 
tolls  which  the  respondents  were  entitled  to  claim. 
There  is  no  such  express  enactment  in  section  23.  The 
portion  of  the  section  relied  on  by  the  appellants  is 
part  of  a  sentence,  the  whole  sentence  referring  to 
the  ''forwarding  and  affording  facilities''  by  the 
respondents*  company  to  the  Bairy  Dock  Co.,  one 
incident  of  which  is  the  rate  per  mile  relied  upon  by 
the  appellants.  Facilities  for  exchanging  traffic 
appears  to  be  the  object  as  enacted,  and  the  marginal 
note,  whatever  value  majr  be  attached  to  it,  bears  out 
this  view.  There  is  no  nffht  or  privilege  conferred  on 
traders  over  the  respondents*  line,  nor  is  any  duty 
imposed  on  the  respondents  in  relation  to  the  public 
or  to  any  third  party.  In  my  opinion  there  never 
was  any  such  intention,  nor  in  my  opinion  can  the 
section  be  read  as  if  it  simply  and  expressly  enacted 
that  the  rates  for  carrying  traffic  from  Treforest  or 
any  other  place  north  of  it  should  be  at  rates  per  mile 
not  ereater  than  the  lowest  rate  charged  by  the  re- 
spondents from  the  points  named.  If  such  were 
enacted,  it  would  be  the  enactment  of  a  new  rate  of 
tolls  within  certain  limits,  and  would  necessarily  be 
a  repeal  to  that  extent  of  the  old  rates.  But  I  find 
no  such  express  and  simple  enactment,  and  it  would 
be  strange  if  it  could  be  found.  Here  is  an  Act  pro- 
moted by  the  Barry  Dock  Co.  for  their  own  objects 
and  interests.  It  would  be  a  curious  place  to  find  an 
enactment  reg^ating  the  tolls  of  another  railway 
company  as  between  that  railway  company  and  the 
general  public,  when  section  23  is  merely  an  alterna- 
tive for  the  running  powers  sought  for  by  the  Barry 
Dock  Co. 

The  obligation  of  the  Taff  Yale  Co.  is  no  doubt 
statutory,  but  that  only  leads  to  what  does  the  statute 
say ;  in  my  opinion,  it  only  says  that,  as  between  the 
Barry  Dock  Co.  and  the  respondents,  the  respondents 
shall  not  charge  rates  per  mile  greater  than  the  lowest 
rate  charged  by  the  respondents  between  the  points 
referred  to.  It  is  said  this  enactment  of  section  23  is 
not  a  matter  solely  between  the  two  companies.  I 
am  unable  to  concur  in  that  proposition;  it  just  is, 
for  they  are  the  parties  contracting,  and  whose  con- 
tract is  made  statutory.  I  am  also  unable  to  follow 
the  supposed  principles  on  which  Parliament  grants 
powers  to  railway  companies.  Whatever  they  are,  I 
presume  they  are  to  be  collected  from  the  statute 
itself,  and  that  the  interest,  or  aUeg^  interest,  of 
the  public,  if  it  is  intended  to  be  safeguarded  in 
any  special  way,  must  be  found  in  the  statute ;  if 
there  was  any  intention  to  safeguard  colliery 
traders,  or  any  trader,  and  give  them  benefits  of 
lowering  of  rates,  why  does  the  statute  not  say  so  ? 
I  decline  to  torture  a  facility  as  between  two  com- 
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panies,  wrapped  up  with  other  facilities,  into  an  enact- 
ment altering  the  rights  previously  existing  by  statute 
as  between  one  of  the  companies  and  the  general 
public. 

With  all  respect  for  your  lordships*  opinion  to  the 
contrary,  I  aiii  clearly  of  opinion  the  judgment  of 
Day,  J.,  on  the  question  is  right,  and  that  the 
judgment  of  the  Court  of  Appeal  affirming  it  should 
stand. 

Order  of  Court  of  Appeal  and  decision  of  Day^  J., 
reversed,  with  costs  here  and  below*  Case  remitted  to 
Queen*8  Bench  Division. 

Solicitors  for  the  appellants,  Dooming,  Holman,  <fr 
Co.,  for  Downing  &  Hancock,  Cardiff. 

Solicitors  for  the  respondents,  Ince,  Colt,  d:  Ince,  for 
tngledew  tt'  Sons,  Cardiff. 


OTouipt  of  appeal. 


July  18,  19,  1895. 


From  Q.  B.  Div.      \ 
(Lindley,  Lopes,  and  [ 
Rigby,  L.JJ.)       ) 
The  Manchestbe  Thust  (Limited)  v.  Furness, 
Withy,  &  Co.  (Limited),  (a.) 

Admiralty— Ship— Charter -party  —  Bill  of  lading — 
Charter-party  making  the  master  the  agent  of  the 
charterers  for  certain  purposes — Liability  of  owner 
of  chartered  ship  on  bills  of  lading  signed  by  master 
— Constructive  notice, 

A  charter-party  expressly  stimulated  that  the  captain 
and  crew,  although  paid  by  the  owners  of  the  ship, 
should  be  ^*the  agents  and  servants  of  the  charterers  for 
all  purposes,**, and  that  in  signing  bills  of  lading  the 
captain  should  **  only  do  so  as  agent  for  the  charterers,** 
wno  tJiereby  agreed  to  indemnify  the  oiuners  from  all 
consequences  or  liabilities  that  might  arise  from  the 
captain  signing  bills  of  lading.  Goods  were  shipped 
under  a  bill  of  lading  which  made  no  specific  mention  of 
this  stipulation,  but  provided  for  delivery  at  the  port  of 
discharge,  under  certain  conditions,  **  and  all  other  con- 
ditions as  per  charter,** 

Held,  il)  that  such  a  stipulation,  though  valid  as 
between  the  charterers  and  the  owners,  did  not  protect 
the  owners  from  a  claim  by  the  holders  for  value  of  tlie 
bill  of  lading,  founded  on  the  negligence  of  the  master  in 
delivering  tU  goods  to  the  wrong  persons;  and  (2)  that 
the  words  **  all  otlier  conditions  as  per  charter  **  did  not 
incxtrporate  into  the  bill  of  lading  the  above-mentioned 
stipulation  in  the  charter-party  so  as  to  nwike  it  binding 
by  way  of  constructive  notice  upon  a  holder  for  value 
of  the  bill  of  hidiny  who  had  no  aciual  notice  of  such 
stipulation* 

Observations  on  the  undesirability  of  extending  the 
equitable  doctrines  of  constructive  notice  to  commercial 
transactions. 
Decision  o/Mathew,  J.,  affirmed. 

This  was  an  appeal  from  th<)  decision  of  Mathew,  J. 
The  action  was  brought  against  the  owners  of  the 
steamship  The  Boston  City  to  recover  damages  for  the 
non-delivery  of  2,200  tons  of  coal,  shipped  at  Cardiff 
and  deliverable  at  Rio  under  bills  of  kding  signed 
by  the  master  of  the  ship. 

The  owners  denied  liability,  on  the  ground  that  the 
bills  of  lading  had  not  been  signed  by  the  master  as 
their  agent,  but  as  agent  for  the  charterers  of  the 
ship,  Messrs.  Beuchimol  &  Sobrinho. 

(a.)  Reported  by  W.  Shalloross  Goddard,  Esq.. 
Barri8ter>at-Law. 


On  the  completion  of  the  loading  of  the  shh>  ih% 
master,  on  the  27th  of  April,  1893,  signed  bills  of 
lading  in  the  following .  form :  **  Shipped  in  good 
order  and  well  conditioned  by  Cory  Brothers  &  Oo. 
(limited)  for  account  of  Messrs.  Beuchimol  & 
Sobrinho  in  and  upon  the   good  steamship   Boston 

City,  whereof is  master  for  this  present  voyage, 

and  bound  for  Bio  de  Janeiro, tons  of  Cory*t 

Merthyr  steam  coal,  which  are  to  be  delivered  in  Uie 
like  good  condition  at  the  aforesaid  port  of  Bio  de 
Janeiro  (all  and  every  the  dangers  and  accidents  of  the 
seas  and  of  navigation  of  what  nature  and  kind  soever 
excepted)  unto  order  or  to  assigns,  he  or  they  paying 
freight  for  the  same,  and  all  other  conditions  as  per 
charter-party."  After  the  bilk  of  lading  had  been 
deliverea  to  the  charterers,  who  were  also  the 
shippers,  the  master,  at  their  request,  sailed  for 
Buenos  Ayres  instead  of  Rio,  he  accepting  their 
assurance  that  the  coals  belonged  to  them  and  that 
the  bills  of  lading  would  be  forwarded  to  that  port 
Messrs.  Beuchimol  &  Sobrinho  then  endorsed  the 
bills  to  the  plaintiffs  for  an  advance  of  £3,217  lOs. 
Upon  the  ship's  arrival  at  Buenos  Ayres  the  master 
was  told  by  the  agent  of  Messrs.  Beuchimol  & 
Sobrinho  there  that  the  bills  of  lading  were  in  bis 
possession,  and  he  thereupon,  without  demanding 
their  production,  delivered  the  coals.  The  ooaU  were 
sold  and  the  proceeds  received  by  Messrs.  Beuchimol 
&  Sobrinho,  who  subsequently  stopped  payment.  The 
plaintiffs  then  applied  to  the  defendants  for  pay- 
ment of  the  money  they  had  lost  by  the  coals  having 
been  delivered  by  the  master  of  their  ship  without 
the  production  of  the  bills  of  lading.  The  defendants 
denied  their  liability,  on  the  gound  that  under  the 
charter-party  the  master  of  the  ship  was  the  a^ent  of 
the  charterers,  and  not  of  the  owners. 

The  charter-party,  which  was  dated  the  7th  of 
April,  1893,  was  for  the  most  part  in  the  ordinary 
form  of  a  time  charter,  where  possession  of  the  ship  is 
retained  by  the  owners.  The  owners  were  to  let  the 
ship  with  full  complement  of  officers,  seamen, 
engineers,  and  firemen,  and  were  to  provide  and  pay 
for  all  the  provisions  and  wages  of  the  captain, 
officers,  engineers,  firemen,  and  crew.  The  freight 
was  to  be  paid  monthly,  and  the  charterers  were  to 
provide  cash  for  disbursements  as  required  by  the 
master.  The  cargo  was  to  be  laden  and  (or)  dis- 
charged in  any  dock,  or  at  any  wharf  or  place,  that 
the  cnarterers  should  direct,  where  the  vessel  could 
always  safely  lie  afloat,  and  the  whole  reach  of  the 
ship  was  to  be  at  the  charterers*  disposal,  reserving 
proper  space  for  ship's  officers.  The  owners  were  not 
to  m  responsible  for  the  excepted  perils  mentioned, 
and  were  to  have  a  lien  upon  all  caigoes  for  the 
charter  money  due  under  the  charter.  And  the 
charter-party  contained  the  following  further  pro- 
vision, upon  which  the  defendants  relied:  "The 
captain  and  crew,  although  paid  by  the  owners,  shall 
be  the  agents  and  servants  of  the  charterers  for  all 
purposes,  whether  of  navigation  or  otherwise,  under 
this  charter.  In  signing  bills  of  lading  it  is  ezpreosly 
agreed  that  the  captain  shall  only  do  so  as  agent  for 
the  charterers,  and  the  charterers  hereby  agree  to 
indemnify  the  owners  from  all  consequences  or  lia- 
bilities, if  any,  that  may  arise  from  the  captain  si^^ning 
bills  of  lading  or  in  otherwise  complying  with  the 
same.'*  At  the  time  the  charter-party  was  signed  the 
master  of  the  ship  was  admittedly  the  servant  of  the 
owners,  and  he  did  not  at  any  tine  enter  into  any 
express  contract  with  the  charterers.  Nothing  was 
done  to  alter  his  position  as  master  of  the  ship  or  to 
exonerate  him  ^m  his  obligations  as  the  owners' 
agent  and  representative,  but  a  copy  of  the  oharter^ 
party  was  handed  to  him  by  the  owners  with  direo- 
tions  to  carry  it  out. 
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I  Mfttheir,  J.,  held  that  the  special  agreement  in  the 
charter-party,  whioh  piroTided  that  the  captain  should 
oolj  sign  bills  of  lading  as  agent  for  the  charterers, 
did  not  exonerate  the  owners  from  liability  to  the 
plaintiffii;  bat  that  the  trae  meaning  of  the  clause 
was  that  the  charterers  undertook,  as  between  them- 
aelfes  and  the  owners,  to  underwrite,  as  it  were,  the 
risks  of  each  voyage  under  the  charter,  and  that  the 
imdertakiiig  did  not  affect  the  rights  of  those  who 
might  become  holdov  of  the  bills  of  ladinp^  in  the 
beSef  Uiat  the  captain  in  signing  was  exercising  his 
ordinary  aathoriiy.  He  accordingly  gave  judgment 
for  the  plaintiffs  with  costs  on  the  27th  of  May, 
1895. 
The  d^^dants  appealed. 

Sir  IT.  PhtUimoTe  and  Ilulmauy  for  the  appellants. 
—The  special  clause  in  the  charter-party,  whereby  it 
was  agreed  that  the  captain  should  be  tiie  asent  and 
servant  of  the  charterers  for  all  purposes,  and  that  in 
signing  bUls  of  lading  he  should  only  do  so  as  agent 
i^  the  charterers,  showed  that  the  master  had  ceased 
to  he  the  servant  of  the  owner  and  had  become  the 
•orant  of  the  charterers.  The  reference  in  the  bill 
of  lading  to  the  charter-party  gave  notice  to  the  re- 
tpondenta  of  all  the  provisions  of  the  charter-party, 
indiiding  the  clause  in  question. 

They  referred  to  the  following  cases — viz.,  The 
JkuntmooU  Manufadur  von  Carl  Scheibler  v.  Furnesa, 
[1893]  A.  C.  8,  41  W.  R.  Dig.  222 ;  Colvin  v.  New- 
berry, 8  B.  &  C.  166.  7  Bing.  190,  1  01.  &  F.  283 ; 
Frazer  v.  Marsh,  13  East.  238,  2  Camp,  517. 

Joseph  Walton,  Q.C.,  and  Carver,  for  the  respon- 
dents.— ^Before  the  decision  in  The  Baumwoll  Manu- 
fadur  V.  Funiess  there  was  a  difficulty  in  saying 
whether  the  master  was  the  servant  of  the  charterer 
or  of  the  owner,  but  the  difficultv  was  cleared  away 
by  that  case.  It  is  clear  that,  if  the  special  dause 
had  not  been  inserted,  there  could  have  been  no 
qnestioii  but  that  the  master  was  the  servant  of  the 
owner.  The  condition  incorporated  in  the  special 
clause  tdaj  be  binding  as  between  the  owner  ana  the 
charterer,  but  cannot  affect  anV  liability  to  third 
parties  which  the  owner,  as  employer  of  the  master, 
would  have  been  under  had  the  clause  not  been  in- 
serted in  the  charter-party.  The  words  "all  other 
conditions  as  per  charter-party  "  could  not  incorporate 
the  special  clause  into  the  bill  of  lading  so  as  to  affect 
the  respondents  with  notice  of  it :  Serraino  t.  Camp- 
ben,  39  W.  E.  356,  [1891]  1  Q.  B.  283.  Even  if  the 
renyondents  had  notice  of  the  special  clause,  the  ap- 
pellanta  would  still  be  liable  in  tort,  as  the  claim  is  in 
respect  of  the  conduct  of  the  master  as  manager  of 
the  ship,  and  clearly,  in  that  respect,  the  master  was 
the  servant  of  the  owner. 

They  referred  also  to  Fry  v.  Chartered  Mercantile 
Bank  of  India,  14  W.  E.  920,  L.  E.  1  C.  P.  689. 

IdsrsnoEY,  li. J. — ^This  is  an  appeal  by  the  defen- 
dasta  from  a  decision  of  Mathew,  J.,  which  is  in 
favour  of  the  plaintiflFs. 

Hie  plaintiffs  brought  their  action  for  non-delivery 
of  a  cargo,  and  being  holders  for  value  of  the  bill  of 
lading  they  based  thmr  action  partly  on  the  non- 
delrvery  according  to  contract,  and  partly  in  trover, 
taking  their  chance  of  whichever  is  the  best  in 
the  losR  ran.  I  do  not  think  myself  that  it  matters 
from  wiiich' jKHnt  of  view  you  look  at  their  rights. 
Ko«r,  the  bill  of  lading  under  which  the  plaintiffis 
ckun  is  in  the  ordinary  K>rm,  so  far  as  I  know.  It  is 
signed  by  Mr.  Thomas  Clark,  master,  his  principal 
not  being  disclosed ;  it  may  be  the  shipowners,  or  it 
may  be  someone  else,  and  the  bill  of  lading  is  to  the 
effset  that  the  goods  shipped  are  to  be  delivered  to 
the.holder  of  the  bill  of  lading,  '*  he  or  they  paying 


freight  for  the  same  and  other  conditions  as  per 
charter-party."  So  there  is  a  distinct  reference  in 
the  bill  of  lading  to  the  charter-party  to  that  extent. 
In  the  margin  there  is  this — Perils  on  the  sea  and  so 
on  :  **  Ship  not  answerable  for  losses  through  explo- 
sion, bursting  of  boilers,  breakage  of  shafts,  or  any 
latent  defect  in  the  machinery  or  hull  not  resulting 
from  want  of  due  diligence  by  the  owners  of  the  ship 
or  any  of  them  or  by  the  ship's  husband  or 
manager.  *' 

The  oharter-x>arty,  which  was  dated  on  the  7th  of 
April,  1893,  is  a  time  charter,  and  by  it  the  defen- 
dants, who  are  the  owners  of  the  ship  Boston  CUyt 
agree  to  let,  and  the  charterers,  who  are  a  Spanish 
firm  of  Beuchimol  &  Sobrinho,  of  Manchester,  agree 
to  hire,  the  steamship  for  the  term  of  six  months, 
and  so  on ;  the  vessel  to  be  delivered  or  placed  at  the 
disi>08al  of  the  charterers  at  Victoria  I)ock,  Lon- 
don, where  she  then  was.  Then  the  ports  to  which 
she  is  to  go  are  specified — ^nothing  turns  upon  that — 
**  as  the  charterers  or  their  agents  shall  direct."  Then 
there  is  a  clause  (I  will  allude  shortly  to  the  more 
important  ones)  that  the  owners  are  to  provide  and 
pay  for  the  provisions  and  wages  of  the  captain, 
officers,  engineers,  and  so  on ;  that  is  to  say — ^they 
are  to  appoint  them  and  they  are  to  pay  them.  The 
owners  are  to  do  that  much,  and  they  are  to  main- 
tain the  ship  in  a  thoroughly  efficient  state.  Then 
the  charterers  are  to  pay  for  coals,  and  so  on.  The 
charterers  are  to  pay  for  the  use  of  the  ship  8s.  per 
ton  per  calendar  month.  Then  cash  for  disburse- 
ment as  required  by  the  master  free  of  charge.  The 
whole  of  the  ship  is  to  be  at  the  charterers'  disposal, 
reserving  only  a  proper  space  for  ship's  officers,  and 
so  on,  and  for  provisions  and  stores.  There  is  this 
clause  in  it,  which  I  suppose  is  a  common  form  : 
**  The  captain  shall  prosecute  his  voyage  with  the 
utmost  mspatch,  ana  shall  render  all  customary 
assistance  with  ship's  crew  and  boats.  All  salvages 
and  derelicts  for  owners  and  charterers'  mutual  bene- 
fit." 

Then  comes  a  clause  which  is  unusual,  and  whioh 
I  confess  I  never  saw  before,  and  which  I  am 
told  has  given  rise  to  this  controversy.  The  real 
question  we  have  to  determine  is,  What  is  the  effect 
of  the  clause  I  am  going  to  read,  as  between  the 
holder  of  such  a  bill  of  lading  as  I  have  read  and  the 
shipowner?  The  clause  is  a  very  unusual  one.  It 
is  this :  **  The  captain  and  crew,  although  paid  by  the 
owners,  shall  be  the  agents  and  servants  of  the 
charterers  for  all  purposes,  whether  of  navigation  or 
otherwise,  under  the  charter.  In  signing  bills  of 
lading  it  is  expressly  agreed  that  the  captain  shall 
only  do  so  as  agent  for  the  charterers;  and  the 
charterers  hereby  agree  to  indemnify  the  owners  fi*om 
all  consequences  or  liabilities,  if  any,  that  may  arise 
from  the  captain  signing  bills  of  lading,  or  in  other- 
wise complying  with  the  same."  I  do  not  pause  to 
comment  upon  that  for  the  moment ;  I  will  pass  on. 
Then :  **  That  if  the  charterers  shall  have  reason  to  be 
dissatisfied  with  the  conduct  of  the  captain,  officers, 
or  engineers,  the  owners  shall,  on  receiving  particu- 
lars of  the  complaint,  investigate  the  same,  and  if 
necessary  mi^e  a  change  ^i  the  appointment."  Then 
the  master  is  to  be  furnished  from  time  to  time  with 
the  requisite  instructions,  and  so  on,  and  to  keep  a 
log  which  is  to  be  patent  to  the  charterers.  Then 
there  is  a  clause  in  the  event  of  loss  of  time  from 
deficiency  of  men  or  stores,  and  so  on,  the  payment 
of  hire  shall  cease  until  she  be  again  in  an  efficient 
state  to  resume  her  service.  That  is  relied  upon,  and 
that  is  not  unimportant.  Then  there  are  some  excep- 
tions, so  far  as  ^e  same  can  apply — the  act  of  God, 
perils  of  the  sea,  and  -so  on,  and  '*  not  answerable 
for    any    loss    or    damage   uising   from    improper 
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stowage,  explosions,  bursting  of  boilers,  and  so  on." 
Then  there  is  a  clause  of  lien,  which  is  a  common  one : 
«  The  owners  shall  have  a  lien  upon  all  cargoes,  and 
all  sub-freights,  for  freight  or  charter-money  due 
under  this  charter;  and  charterers  to  have  a  lien  on 
the  ship  for  moneys  paid  in  advance  and  not 
earned." 

Now  upon  the  true  construction  of  that  document, 
and  having  regard  to  the  circumstances  to  which  I 
have  alluded,  the  question  arises  whether  the  ship- 
owners are  liable  for  the  non-delivery  of  this  cargo  by 
the  captain.  The  story  of  the  triok  played  upon  the 
captain,  and  how  he  fell  into  the  trap  which  was 
laid  for  him,  was  stated  at  the  bar,  ana  I  need  not 
go  through  it ;  but  the  long  and  the  short  of  it  is  that, 
having  signed  bills  of  lading  for  delivery  of  the  coal 
at  Rio,  he  was  deceived  and  misled,  and  he  took  the 
coals  to  Buenos  Ayres,  and  there  they  were  stolen ; 
that  is  what  it  comes  to,  and  the  question  is  now, 
Who  is  to  bear  the  loss  ? 

The  plaintiffs,  who  are  holders  of  the  bills  of  lading, 
rely  upon  the  general  rule  of  law  that,  primd  facie  at  all 
events,  a  bill  of  lading  signed  by  the  master  is  signed 
by  the  master  as  the  servant  or  agent  of  the  shipowner. 
Of  course,  in  the  ordinary  course  of  business  that 
is  so ;  but  it  may  not  be  always  so ;  it  may  turn 
out  that  the  master  is  not  the  servant  or  agent  of  the 
shipowner,  and  in  the  case  to  which  we  were  referred, 
of  The  Baumwoll  Manu/actur  von  Carl  Scheibltr  y. 
FurneaSy  the  charter  was  such  that  the  master  was 
not  the  servant  of  the  shipowner,  but  was  the  servant 
of  the  charterer.  The  peculiarity  of  that  case  was 
this — that,  although  the  charter-party  there  contained 
a  great  many  clauses  similar  to  those  which  we  find 
in  the  charter-party  in  this  case,  the  hiring  of  the 
master  was  by  the  charterer  and  not  by  the  ship- 
owner. The  charterer  employed  him,  paid  him, 
dismissed  him,  and  upon  the  s&ength  of  that  clause 
the  House  of  Lords  held,  affirming  the  decision  of 
this  court,  that  the  master  was  in  fact  the  servant  of 
the  charterer,  and  was  not  in  fact  the  servant  of  the 
shipowner.  Of  course,  when  you  have  got  to  that  all 
the  rest  follows. 

Now,  it  is  said  that,  notwithstanding  that  case,  the 
peculiar  clause  to  which  I  have  alluded  shows  that  in 
truth  the  master  here  had  ceased  to  be  or  was  not  the 
servant  of  the  owner,  but  had  become  the  servant  of 
the  charterer,  and  the  real  question  we  have  to 
consider  is  what  is  the  effect  of  that  clause  as  between 
the  holder  of  the  bill  of  lading  and  the  shipowner. 
Let  us  look  first  of  all  at  the  true  construction  of  the 
clause  as  between  the  shipowner  and  the  charterer. 
They  are  the  persons  who  make  that  bargain,  and  as 
between  them  the  captain  and  crew,  although  paid 
by  the  owners,  are  to  be  the  agents  and  servants  of 
the  charterer.  Then  the  clause  is  very  significant, 
because  it  does  not  stop  there  by  any  means,  but  it 
contains  an  indemnity  clause,  which,  to  my  mind,  is 
extremely  significant.  It  seems  as  if  these  parties 
felt  that,  notwithstanding  this  clause,  the  owners 
might  be  held  liable  for  the  acts  of  the  master,  and 
they  stipulated  in  that  event,  notwithstanding  the 
previous  bargain,  that  the  captain  is  to  be  the  agent 
aud  servant  of  the  charterer ;  that  the  charterer  shall 
indemnify  the  shipowner.  The  view  taken  by 
Mathew,  J.,  is  that  that  is  a  stipulation  which  is  valid 
enough  as  between  the  charterers  and  the  owners, 
but  which  does  not  affect  the  true  position  of  the 
captain  and  the  crew,  and  has  no  effect  at  all  upon 
the  holder  of  the  bill  of  lading,  although  the  bill  of 
lading  refers  in  terms  to  this  charter-party.  Upon 
reflection,  I  am  of  opinion  that  that  is  the  true  and 
correct  view.  I  cannot  regard  all  these  clauses  taken 
together  without  coming  to  the  conclusion  that  the 
true  view  is  that  the  master  was  and  continued  to  be 


in  fact  the  servant  of  the  owner,  snbject  to  a  stipula- 
tion tJiat  as  between  the  owner  and  the  charterer  the 
charterer  should  treat  the  matter  as  his  servant  and 
indemnify  the  owners  from  the  consequences  of  what 
the  master  might  do  as  regards  signing  Inlls  of 
lading,  and  so  on. 

Now,  if  that  is  the  true  view  to  take,  that  ends  the 
question ;  but  then  we  are  pressed  vrith  the  fact  that 
in  this  case  the  bill  of  lading  referred  to  the  charts- 
party,  and  it  is  said  that  the  holder  of  the  bill  of 
kuling  took  it  with  notice,  at  all  events  of  the  charter- 
party,  and  with  notice,  therefore,  of  this  oontract, 
and  with  notice  that  the  master  was  the  servant  of 
the  charterer. 

That  argument  appears  to  me  to  be  pushing  the 
doctrine  of  constructive  notice  a  great  deal  too  far. 
It  is  quite  true  that  the  bill  of  lading  refers  to  the 
charter-party  to  the  extent  which  I  have  mentioned. 
The  effect  of  that  reference  has  been  considered  more 
than  once;  it  has  been  considered  in  Serraino  v.  Camp' 
belly  and  also  in  Fry  v.  The  Mercantile  Banky  and  the 
effect  of  it  is  to  incorporate  so  much  of  the  charter- 
party  as  relates  to  the  pajrment  of  freight  and  other 
conditions  to  be  performed  on  the  delivery  of  the 
cargo.  But  there  is  no  authority  whatever  for 
carrying  that  doctrine  to  the  extent  necessary  in  this 
case.  What  is  wanted  in  this  case  is  to  say  that  by 
reason  of  that  reference  to  the  charter-party  the 
holder  of  the  bill  of  lading,  and  the  person  who  takes 
it  in  the  ordinary  course  of  business,  is  to  be  treated 
as  having  notice  of  all  the  contents  of  the  charter- 
party.  There  is  no  doctrine  that  goes  to  anything 
like  that  extent,  and  as  regards  the  extension  of  the 
equitable  doctrines  of  constructive  notice  to  commer- 
cial transactions  the  courts  have  always  set  their 
faces  resolutely  against  it.  The  equitable  doctrines  of 
constructive  notice  are  common  enough  in  dealings 
with  land  and  estate,  but  there  have  been  protests 
over  and  over  again  against  the  introduction  into 
commercial  transactions  of  anything  like  an  extensioa 
of  those  doctrines,  and  the  protest  is  founded  on 
perfect  good  sense.  In  dealing  with  legal  estate, 
title  is  everything;  in  commercial  transactions, 
possession  is  everything,  and  title  is  comparatively 
nothing ;  and  if  we  were  to  extend  the  doctrine  of 
constructive  notice  to  commercial  transactions,  we 
should  be  doing  infinite  mischief  by  paralysing  the 
trade  of  t^e  country.  That  I  am  not  going  too  far 
in  making  these  observations  will  be  found  by 
turning  to  what  was  said  by  the  Appeal  Court  about 
constructive^  notice  in  the  case  of  English,  ScoUishy 
&  Mercantile  Investment  Co,  v.  Brunton,  41  W.  R.  133. 
[1892]  2  Q.  B  701.  That  case  had  reference  to  a 
notice  in  respect  of  debentures,  but  whether  commer- 
cial documents  are  negotiable  instruments,  or  whether 
they  are  only  more  or  less  like  them,  is  a  matter  to 
my  mind  of  very  little  importance  as  regards  the 
question  of  constructive  notice.  Again,  Lord  Her- 
sch^ll  said  in  the  case  of  the  London  Joint  Siork 
Bankv.  SimmonSy  41  W.  E.  108,  113,  [1892]  A.  C. 
201,  *'  I  should  be  very  sorry  to  see  the  doctrine  of 
constructive  notice  introduce  into  the  law  of  negoti- 
able instruments."  As  regards  debentures,  therelore, 
and  everything  of  that  ^d,  and  other  commercial 
documents,  the  protest  which  I  have  been  making  has 
been  made  before,  and  I  do  not  think  it  is  likely  to  be 
made  in  vain. 

Now,  having  got  that  far,  we  come  back  to  the 
question.  Whose  servant  was  the  master  in  sifi^ning 
the  bill  of  lading  P  Sir  Walter  PhUlimore  and  Mr. 
Holman  have  exerted  themselves  very  ingeniously  to 
persuade  us,  on  the  strength  of  the  case  of  Coimn  v. 
Newberry y  that  we  ought  to  hold  he  is  the  servant  of 
the  charterer.  I  do  not  think  we  ought.  In  the  first 
place,  the  facts  of  the  two  cases  are  totally  diffbront. 
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The  ocue  of  Colvin  v.  Newberry  was  a  very  oarious 
case.  The  master  there,  so  far  as  I  understand  it, 
bad  no  prindpal  at  all.  He  was  himself  the  charterer, 
ind  he  was  doing  everything  on  his  own  account, 
subject  to  some  payment  to  the  shipowner.  But  the 
true  Tiew  to  take  is,  I  think,  this — ^that,  although  there 
is  a  great  diffionlty  in  reconciling  all  the  earlier  cases 
about  demises  of  ships  and  so  on,  the  test  in  each 
case  is  that  which  was  applied  by  the  House  of  Lords 
in  the  case  of  The  BcutmwoU  Manufticiur  v.  Furnesa, 
"  Whose  servant  is  the  master  ?  **  Who  is  his  undis- 
doeed  principal  when  he  signs  the  bill  of  lading  ? 
My  answer  to  that  question  is  that  upon  the  true 
construction  of  these  documents  he  was  the  servant 
of  the  shipowner. 
The  appeal  will  be  dismissed,  with  costs. 

LoPBS,  L.J. — On  consideration,   I  am   clearly  of 
opinion  that  the  learned  judge  in  the  court  below 
was  right.     The  question  which  we  have  to  decide 
and  which  determines  everything  is  this :  Whose  ser- 
vant was  the  master  when  he  signed  the  bill  of 
lading  ?    Was  he  the  servant  of  the  charterers  or  of 
the  owners  ?    I  have  no  doubt  that,  as  regards  third 
parties,  the  master  was  the  servant  of  uie  owners. 
Tliey  had  hired  him.  they  paid  him,  they  alone  could 
disiniss  him.     I  will  illustrate  it  by  a  case  of  this 
kind.      Suppose    The  Bostcn    City    had    come    into 
collision  with  another  ship  through  the  negligence  of 
the  master,  could  it  be  said  that  the  owners  would 
not  be  liable?    In  my  opinion  such  a  contention 
would  be  impossible.   It  is  conceded  that  if  there  were 
no  such  clause  as  that  novel  and  unusual  one  to  which 
my  brother  Lindley  has  referred,  there  would  be  no 
difficulty   in    this    case.     Therefore   the  important 
matter  to  consider  is,  What  is  the  true  meaning  of 
that  clause  ?     Now,  in  my  opinion  the  meaning  of 
that  clause  is  this,  that  it  protected  the  owners  so  far 
as  the  charterers  are  concerned,  but  it  did  not  protect 
them   against  third  parties.    But  then  it  is  said  in 
this  case  a  notice  was  conveyed  to  the  indorsees  for 
value  of  the  bill  of  lading,  of  what  was  contained 
in  the  charter-party  by   means  of   a  reference  to 
the  charter-party  contained  in  the  bill  of  lading. 
The    words    relied   on    in    the   bill    of   ladine    are 
these,  *' other  conditions  as  per  charter-party,     and 
that  is  all.    Now  these  words,  in  my  judgment,  are 
not  sufficient  to  give  notice  to  the  indorsees  of  a  bill 
of  lading  for  value  of  any  such  special  provision  as 
the  one  relied  upon  in  the  charter-party.     It  would 
require  very  clear  and  very  explicit  words  contained 
in  the  bill  of  lading  to  exonerate  the  owners  from 
liability  to  third  parties,  such  as  the  holders  of  a  bill 
of  lading — to  exonerate  the  owners  from  the  liability 
attaching  to  them  by  the  acts  of  their  master.    The 
holders  of  the  bill  of  lading,  in  the  absence  of  any 
such   explicit  words  as    I   have  mentioned,  would 
natoraUy  believe  and  imagine  that  the  master,  when 
he  signed  the  bill   of   lading,  was  exercising   the 
ordinary  authority   which  attaches    to  him  in  his 
capacity  of  master. 

I^ow,  I  think  that  disposes  of  the  case.  I  would 
only  wish  to  add  this,  that  I  entirdy  agree  with 
ewerv  word  that  has  been  said  by  my  brother 
lin^ey  with  regard  to  constructive  notice.  If  I  am 
oorrect  in  the  view  I  have  taken,  it  is  perfectly  clear 
that  the  judgment  of  the  court  below  was  right ;  that 
the  master  was  the  servant  of  the  owners,  so  far  as 
regards  the  plaintiffs  in  this  action,  and  that  there 
was  nothing  in  the  clause  above  referred  to  which 
reliered  them  from  the  liability  which,  in  ordinary 
drcnm stances,  would  attach  to  them  owing  to  the 
act  of  their  master. 

BlOBT,  L.  J. — I  am  of  the  same  opinion,  and  I  have 
vec7  Httle  to  add.    I  think  the  real  question  here 


may  be  said  to  be — Have  the  shipowners,  by  which, 
of  course,  I  mean  the  permanent  owners — the  absolute 
owners — ^given    up    altogether   the    possession    and 
control  of  the  ship  to  the  charterer  P    I  think  it  is 
impossible  to  read  the  charter  without  seeing  that 
they  had,  in  many  cases  at  any  rate,  reserved  to 
themselves  the  possession  and  control  through  the 
master.    I  will  not  go  through  the  matters  m  par- 
ticular, but,  with  the  exception  of  the  two  lines,  ''  the 
captain  and  crew,  although  paid  by  the  owners,  shall 
be  the  agents  and  pervants  of  the  charterers  for  all 
purposes,  whether  of  navigation  or  otherwise  under 
this  charter,"  I  do  not  think  there  is  anything  at  all  in 
substance  that  could  lead  to  the  conclusion  tihat  the 
possession  and  control  were  given  up  substantially 
and  entirely  to  the  charterers.     I  quite  agree  that  the 
clauses  that  we  find  here  are  not  to  be  taken  to  be 
conclusive  in  a  case  where  the  master  is  actually  and 
de  /ado   and    for    all   purposes  the  agent  of    the 
charterer — that  was  decided  in  the  Baumwoll  case^  in 
the  House  of  Lords — but  it  is  important  to  remember 
them.     Then  we  have  to  consider  a  clause  which 
undoubtedly  is  an  important  one.     **  The  captain,  and 
crew,  although  paid  by  the  owners,   sbau  be  the 
agents  and  servants  of  the  charterers  for  all  purposes, 
whether    of    navigation    or    otherwise,   under   this 
churter."    Can  that  mean  that  for  all  erroi-s  of  navi- 
gation the  shipowners,  as  between  tliemselves  and 
third  parties,  shall  be  free  from  responsibility  P    It 
cannot  mean  that.    I  think  the  fair  meaning  is :  A 
captain  and  crew  are  placed  at  your  disposal,  to  be 
under  your  orders  for  all  purposes  where  there  is  not 
a  reservation  of  the  right  of  the  master,  acting  on 
behalf  of  the  shipowners.;  and  that  comes  to  this, 
that  as  regards  the  liability  between  the  shipowners 
and  the  charterers,  that  shall  be  the  state  oi  things. 
The  acts  of  the  officers,  the  master,  and  others,  shall 
be  the  acts  of  the  charterers,  as  between  the  ship- 
owners and  charterers  themselves.    Then  it  is  a  very 
strong  thing  to  say  that  that  went  the  entire  distance 
of  giving  up  entire  possession  and  control,  especially 
when  we  find  that  clause  about  indemnity  from  all 
consequences  and  liabilities,  if  any.    No  doubt  the 
words  were  cautiously  put  in  because  it  could  not  be 
supposed  that  there  would  ordinarily  be  any  such 
coosequenoes.     But  still  it  contradicts  the  idea  to  a 
certain  extent — I  do  not  say  absolutely — but  it  goes  a 
long  way  to  contradict  the  idea  that  the  shipowners  had 
no  responsibility  as  between  themselves  and  third 
parties  for  the  acts  of  the  master. 

I  will  say  nothing  about  the  question  of  con- 
structive notice,  because  Lindley,  L.J.,  has  already 
expressed,  in  language  which  I  will  not  weaken  by 
any  repetition,  my  entire  feeling  upon  the  matter, 
ana  my  judgment  on  the  matter,  as  regards  the 
introduction  into  commercial  transactions  of  the 
doctrine  of  constructive  notice.  I  will  say  so  much 
for  the  doctrine — that  I  am  satisfied  that  this  would 
be  the  extreme  doctrine  of  equity  as  regards 
constructive  notice. 

Appeal  diemiesed. 

Solicitors  for  the  appellants.  Downing,  HolTnan,  A 
Co. 

Solicitor  for  the  respondents,  Oeorge  Trenam,  for 
Addleshaw  dt  Warhurton,  Manchester. 
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Court  of  Appeal. 


From  Chan.  Diy.      j 
(Lindley,  Lopes,  and  >  Jnne  13,  14,  1895. 

Rigby,  L.JJ.)        ) 

BETJEMA17K  V.  BETJEMANN.  (a.) 

Partnership — AccounU — New  partnership  —  Concealed 
fraud— StattUe  of  Limitations, 

A  father  carried  on  "business  in  partnership  with  his 
two  sons  A.  and  B,  from  1856  until  the  father* s 
death  in  1886,  without  articles  of  partnership.  On 
the  father* s  death  the  partnership  accounts  were  signed 
by  A.  and  J),  for  probate,  and  they  continued  the 
partnership,  sharing  profits  equally,  on  the  same  terms 
as  before,  A.  died  in  1893,  and  his  executrix  brought 
an  action  against  the  surviving  partner.  B,  to  wind 
up  the  affairs  of  the  partnership,  and  for  an  account 
8  in  re  1 886,  the  date  of  the  death  of  the  father,  B, ,  by  way 
of  defence,  alleged  concealed  fraud  on  the  part  of  A,,  and 
counter-claimed  for  an  account  from  1870,  the  date  of 
A,*s  marriage,  when  afresh  arrangement  was  made  by 
the  partners  as  to  their  shares,  and  if  necessary  from 
1856,  the  commencement  of  the  partnership;  the  Statute 
of  Limitations  was  thereupon  relied  on  by  tlie  'plaintiff 
by  way  of  defence  to  tlie  counter-claim. 

Held  (reversing  the  decision  of  Wright,  J.)  tJiat,  the 
concealed  fraud  liaving  been  proved,  the  Statute  of 
Limitations  commenced  to  run  only  from  the  time  when 
tlie  concealed  fraud  had  been  in  fact  discovered,  and 
could  not  be  set  up  as  a  defence  to  the  counter-claim. 

It  is  the  duty  of  a  partner  to  trust  his  co-partner 
without  examining  the  partnership  books  to  ascertain  if 
any  fraud  is  being  committed, 

Kawline  v,  Wiokham,  7  W.  R,  146,  S  De  G,  ^k  J, 
d(H,  followed. 

Appeal  from  a  decision  of  Wright,  J.,  sitting  as  an 
additional  judge  of  the  Chancery  Division. 

Oeorge  Betjemann  carried  on  the  business  of  a 
dreesing-oase  manufacturer  in  partnership  with  his 
two  sons,  John  and  C^rge  William,  from  1856  until 
his  death  in  1886. 

In  1870  John  married,  and  the  business  was  con- 
tinued under  a  fresh  arrangement  as  to  the  shares,  but 
without  any  articles  of  paitnership. 

In  1886  C^rge,  the  father,  died,  and  the  partner- 
ship accounts  were  signed  by  the  two  sons,  the  sur- 
yiring  partners,  for  the  purposes  of  probate. 

The  business  was  continued  by  the  two  sons  as 
before,  each  sharing  the  profits  equally. 

In  1893  John  £ed,  and  the  present  action  was 
brought  b^  his  legal  personal  representative  against 
the  surviving  partner,  who  was  also  an  executor  of 
his  father,  for  the  usual  partnership  account  as 
from  1886,  the  date  of  the  death  of  the  father. 

In  his  defence  the  defendant  alleged  that  John  had 
fraudulentiy  drawn  out  large  sums  of  money  from  the 
partnership  during  his  father's  lifetime,  and  counter- 
claimed  the  return  of  those  sums  to  the  partnership, 
and  asked  that  the  account  should  be  taken  as  from 
1870,  or  even  if  necessary  from  1856. 

The  plaintiff,  in  reply,  set  up  the  Statute  of  Limita- 
tions as  a  defence  to  any  claim  for  partnership 
accounts  before  the  father's  death. 

Wright,  J.,  at  the  trial,  ordered  the  accounts  to  be 
taken  as  from  1886,  and  dismissed  the  counter- 
claim, but  without  costs,  holding  that  by  reasonable 
care  the  fraud  could  have  been  discovered,  and 
therefore  the  Statute  of  Limitations  would  run  as 
against  the  defendant. 

The  defendant  appealed. 

jS'iV    TIcnry    James,    Q.C,    Hopkimon,    Q.C,    and 

(a.)  Reported  by  W.  Shallcross  Goddard,  Esq., 
Banister-at-Law. 


Edward  Ford,  for  the  appellant. — Partners  in  a  bu«i- 
ness  should  hare  implicit  trust  in  each  other,  and  it 
is  not  the  duty  of  one  partner  to  search  the  books  in 
order  to  discover  the  concealed  fraud  of  the  other 
partner :  Rawlin  v.  Wickham,  7  W.  B.  145,  3  De  G. 
&  J.  304.  The  claim  is  brought  within  two  years  of 
the  discovery  of  the  fraud,  and  is,  therefore,  not 
statute-barred. 

Cozens-Hardy,  Q,C,y  and  Fooks,  for  the  respondent 
—  The  moment  the  new  partnership  oame  into 
existence  the  partners  had  rights  which  oame  into 
existence  then,  and  against  which  the  Statute  of 
Limitations  would  run. 

They  referred  to  Oibbs  v.  Guild,  30  W.  R.  407,  8 
Q.  B.  D.  296,  30  W.  R.  591,  9  Q.  B.  D.  59;  Lawrance 
V.  Lord  Norreys,  38  W.  R.  753,  15  App.  Cas.  210; 
MamidY,  Allies,  5  Jur.  860;  Knox  v.  Gye,Jj,  B.  5 
H.  L.  656. 

Ilopkinson,  Q,0,,  in  reply. — ^The  Statute  of  Limita- 
tions does  not  apply  in  the  case  of  an  agent  who  has 
money  in  his  hands  to  invest  for  his  principal. 

He  referred  to  Burdick  v.  Garrick,  18  W.  R.  387, 
L.  R.  5  Ch.  App.  233 ;  Lindley  on  Partnershipe,  p. 
511;  and  Moore  v.  Knight,  39  W.  R.  312,  [1891]  1 
Ch.  547. 

LiKDLEY,  L. J.r-The  question  raised  on  this  appeal 
is  as  to  the  time  from  which  a  partnership  aocoont  is 
to  be  taken.  The  material  facts  are  very  short. 
It  appears  that  there  was  a  father  and  two  sons  who 
commenced  business  and  carried  on  business  in 
partnership  in  1856.  In  1870  one  of  the  sons,  John, 
married,  and  we  are  told  there  was  some  new 
arrangement  come  to  at  that  time.  In  1886  G^eoige, 
the  father,  died,  and  in  1893  one  of  the  sons,  Jonn, 
died.  An  action  has  been  brought  by  John's  legal  per- 
sonal representative  against  the  surviving  son,  who  is 
also  an  executor  of  the  father  George,  for  a  partner- 
ship account,  and  the  plaintiff  has,  of  course,  obtained 
the  usual  decree  for  an  account  of  the  partnership  as 
from  1886,  when  the  father  died.  The  defendant 
does  not  resist  that,  of  course,  but  he  says  the  account 
ought  to  be  taken  from  1870,  and  if  necessary  even 
from  1856.  The  plaintiff  objects  to  that,  and  the 
question  really  is  from  what  time  this  parthership 
account  ought  to  be  taken — whether  it  ought  to  be 
taken  from  1886,  when  the  father  died,  or  from  some 
earlier  time— from  1870,  or  even  1856  if  desired. 

Now,  the  learned  judge  has  directed  the  account 
from  1886,  and  he  has  dismissed,  without  costs,  the 
counter-claim  of  the  surviving  partner  for  tiie 
account  from  an  earlier  time;  and  the  question  on 
the  appeal  is  whether  the  learned  judge  is  right  upoa- 
that  In  my  opinion  he  is  wrong.  There  is  no  doubt 
that  in  1886,  when  the  father  died,  there  was  a 
partnership  of  the  three  which  determined. 

One  died,  and,  to  use  the  expression  of  one  of  the 
witnesses,  the  other  two  sons  went  on  as  before, 
minus  one.  That  is  quite  true ;  and  there  is  no  doubt 
now,  after  the  decision  of  the  House  of  Lords  in  Knox 
V.  Gye,  that  the  executors  of  the  father  George  who 
had  died  could  set  up  the  Statute  of  Limitations  to  an 
action  for  an  account  which  was  brought  more  than 
six  years  after  his  death.  They  do  not  do  anything 
of  the  sort.  The  Statute  of  Limitations  is  set  up  by 
the  plaintiff.  But  what  is  the  plaintiff:'  The  PU^- 
tiff  is  the  executor  of  John  ;  and  John  and  Wuliam, 
the  two  sons,  although,  of  course,  they  continued  the 
partnership  business,  it  was  in  point  of  law  a  different 
partnership — namely,  a  partnership  between  two. 
They  continued  the  partnership  account  as  one 
account,  and  never  broke  it  and  nerer  wound  it  up ; 
they  brought  in  all  the  balances  and  carried  on  the 
balances  at  the  bankers,  carried  on  the  ledgers,  and 
carried  on  the  account  without  a  break. 
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Now,  as  between  persons  who  deal  with  each  other 
T^on  that  footing,  I  fail  to  see  that  the  Statute  of 
Limitations  has  any  application  whatever.  Notwith* 
lUndizig,  therefore,  that  the  partnership  was  deter- 
mined between  the  three,  and  that  there  was  a  new 
partoership  between  the  two,  there  was  no  break  in 
the  aooonnt,  and  the  account  was  never  brought  to  an 
cod. 

M]^  view  is  that  the  learned  pdge  misapplied  the 
dootrine  of  Knox  v.  C^t  in  holding,  as  between  these 
two  brothers,  who  went  on  wiiliout  a  break,  that  the 
iocoimt  could  be  continued  as  severed  in  1886, 
and  that  there  was  a  new  cause  of  action  arising 
tiien. 

Now,  even  if  I  am  wron^  in  that,  it  appears  to  me 
I  confess,  that  the  learned  ^udge  is  wrong  upon  the 
other  pNoint.  The  surviving  partner  then  says : 
'*  Well,  if  the  statute  is  an  answer,  this  is  a  case  of 
concealed  fraud/'  and  he  proves  that  John  unfor- 
toi^tely  did  commit  frauds  m  the  way  which  was  ex- 
plained yesterday,  and  which  is  not  now  disputed. 
The  ^lain tiffs  answer  to  that  is :  '*  Although  John 
committed  these  frauds,  you,  the  surviving  partner, 
bad  every  opportunity  of  discovering  uiem,  and 
under  these  circumstances  this  statute  applies  and  the 
doctrine  of  concealed  fraud  is  exduded.*'  That 
appears  to  me,  I  confess,  to  be  erroneous,  and  con- 
tnrj  to  idl  the  principles  which  the  court  of  equity 
bas  been  in  the  habit  of  applying  as  between  part- 
ners—I  say  nothing  as  between  trustees  and  ceatuis 
we  trusty  although  I  daresay  that  would  be  found  to 
be  based  on  similar  principles.  This  dootrine  of  means 
of  knowled^,  which  is  incorporated  in  terms  in  the 
Statute  of  Limitations,  3  &  4  Wm.  4,  c.  27,  s.  26,  is 
perfectly  reasonable  and  applicable  to  cases  of  eject- 
ment. If  a  man  brings  an  action  of  ejectment  to 
recover  property  after  twenty  jrears'  lapse  of  time,  it  is 
only  reasonable  to  say,  even  m  the  case  of  concealed 
fraud,  the  statute  shall  apply,  if  he  has  means  of 
knowledge  and  has  not  used  them.  That  is  intelli- 
gihle  enough,  but  Field,  J.,  in  Gihhs  v.  Guild  went  a 
utile  too  far  when  he  said  the  26th  section  expressed 
Uie  whole  doctrine  of  equity  applicable  to  concealed 
fraud.  As  between  such  persons  as  vendor  and  pur- 
chaser, where  the  maxim  oicavtat  emptor  applies,  the 
observations  of  the  learned  judge  were  not  open  to 
criticism.  I  am  not  aware  that  there  is  any  differ- 
oice  between  law  and  equity  in  a  case  of  that  kind, 
but  the  learned  judge  was  not  correct  in  applying  it 
to  partners.  What  right  has  a  partner  to  say : 
**  You  bad  no  right  to  trust  me.  You  are  bound  to 
look  at  the  books  and  see  that  I  am  not  cheating 
you."  Such  a  doctrine  as  that  is  unfounded.  I  am 
not  expressing  a  view  of  the  law  for  the  first  time, 
for  the  doctrine  will  be  found  very  well  put  in  the 
leading  case  of  BawHnsT.  Wickham.  There  a  part- 
ner had  been  induced  to  enter  into  a  firm  by  a 
fraudulent  misrepresentation.  He  continued  a  part- 
ner lor  four  years,  he  had  access  to  the  books,  and  he 
had  means  of  knowledge  and  means  of  finding  out 
that  he  had  been  induced  by  those  fraudulent  repre- 
Motations  to  become  a  partner ;  and  that  circumstance 
was  strongly  reHed  upon  as  an  answer  to  the  bill, 
<v  suit  in  equity,  brought  by  him  to  have  the  con- 
tract for  partnership  rescinded,  and  to  be  indemnified 
against  the  liabilities  of  the  firm.  How  did  Knight 
Bruce  and  Turner,  L. JJ.,  deal  with  that  P  I  will 
read  the  margpnal  note  shortiy  before  I  read  the  pas- 
■ace  in  the  jud^ent:  "Where  a  person  has  been 
induced  to  enter  into  a  contract  by  a  material  mis- 
representation  of  the  other  party  he  is  entitled  to 
have  the  contract  set  aside,  and  not  merely  to  have 
the  representation  made  good.  Held  that  the  lapse 
of  time  was  no  bar  to  the  plaintiff;  for  that,  although 
be  bad  means  of  ascertaining  the  representation  to 


be  untrue,  he  was  entitled  as  between  him  and  the 
persons  who  made  it  to  believe  it  to  be  true,  and  was 
not  bound  to  make  inquiry  until  there  was  something 
to  raise  suspicion."    Then  Knight  Bruce,  L.J.,  who 

foes  into  this  matter  with  great  care,  as  does  Turner, 
I.J.,  says  on  p.  313  (3  De  G.  &  J.) :  [His  lordship 
read  the  passage,  and  continued : — ]  and  Turner,  L.  J., 
makes  remarks  to  the  same  effect.  It  appears  to  me 
that  that  is  the  principle  which  is  applicable  to  a  case 
of  this  kind  of  means  of  knowledge ;  unless  suspicion 
is  proved,  and  unless  the  person  complaining,  not 
only  has  means  of  knowledge  but  does  not  choose  to 
avail  himself  of  that  means  when  his  suspicion  is 
aroused,  it  is  not  ad  rem. 

On  that  ground  it  appears  to  me  that  the  defendant 
is  right  in  his  counterclaim.  The  result,  therefore, 
is  that  the  appeal  must  be  allowed.  Instead  of  the 
counterclaim  bein^  dismissed,  without  costs,  an 
account  must  be  directed  as  from  1870,  or  logically, 
if  the  parties  wish  it,  from  1856 — I  leave  them  to 
settie  that — and  as  to  the  costs  I  take  it  that  the 
costs  of  the  coimterclaim  are  rather  material,  and 
they  ought  to  be  the  defendant's  in  any  event,  because 
the  counterclaim  included  the  case  of  fraud.  That 
has  cost  a  great  deal  of  money,  and  the  defendant  is 
right,  in  that  he  has  proved  the  fraud ;  and  he  is 
entitied,  I  think,  to  the  costs  occasioned  by  the 
denial  of  that  fraud.  He  is  also  entitled  to  the  costs 
of  the  appeal.  The  costs  of  the  partnership  suit  will 
be  dealt  with  in  the  ordinary  way,  but  the  costs  of 
the  counterclaim  and  of  the  appeal  ought  to  be  the 
defendant's  in  any  event. 

Lopes,  L.J. — I  am  of  the  same  opinion,  and  I  will 
not  add  anything  further. 

BiGBY,  L.  J.— I  am  also  of  the  same  opinion,  and 
I  should  not  think  it  necessary  to  add  anything  at 
aU,  but  for  the  respect  I  have  for  the  judgment  of 
the  learned  judge,  and  I  will  only  say  shortiy  the 
grounds,  wluch  are  substantially  those  expressed  by 
Lindley,  L.J.,  on  which  I  think  that  this  appeal 
should  be  allowed. 

First  of  all,  there  has  been  a  continuous  account 
from  1856,  through  1870,  down  to  1886.  There  has 
been  nothing  approaching  to  a  settied  account.  The 
account  has  beni  kept  on  from  day  to  day.  When 
the  two  formed  their  new  partnership,  for  it  is  a  new 
partnership,  of  course,  they  did  it  on  the  terms  that 
they  would  not  interfere  with  the  accounts  in  the 
least.  Each  of  the  accounts  with  each  of  the 
customers,  all  the  accounts  of  the  old  firm,  were 
continued  by  the  two  who  formed  the  new  partner- 
ship. Under  those  circumstances,  I  do  not  see  that 
there  is  any  ground  whatever  for  applying  the  Statute 
of  limitations  to  this  case  ;  but  if  you  do  apply  the 
Statute  of  Limitations,  it  is  a  matter  of  essential 
importance  to  call  to  mind  the  doctrine  of  the  court 
of  equity  in  cases  of  concealed  fraud.  That  there  was 
concealed  fraud  here  is  abundantiy  plain.  Apparentiy, 
if  this  gentieman  had  drawn  out  all  these  moneys  in 
his  own  name,  it  might  have  been  discovered;  in 
fact,  when  he  did  that  on  anything  like  a  large  scale 
it  was  discovered,  because  in  that  case  there  was  no 
concealment.  The  device  adopted  was  such  that  on 
examining  the  banker's  passbook  with  the  cheques 
that  were  actually  in  their  possession  I  suppose  they 
found  them  to  correspond  altogether,  and  the  very 
reason  for  drawing  a  cheque  as  if  it  were  for  a  pay- 
ment to  a  customer  was  to  conceal  the  thing  from 
the  partners.  That  concealment  was  effective,  and  it 
continued  to  be  effective  upon  the  evidence  until  a 
time  well  within  the  Statute  of  Limitations.  Now 
that  there  are  means  of  discovering  the  fraud  there 
can  be  no  doubt  at  all.  I  am  not  at  all  sure  that 
that  would  have  been  done  by  anything  Uke  a  cursory 
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inspeotion  of  the  books;  bat  clearly  if  there  had 
been  anything  like  an  audit  the  fraud  must  have  been 
discovered. 

Then  the  question  is  whether  it  is  involved  in  the 
decision  of  the  case  of  Oibba  v.  Ouild,  or  whether  it 
is  shown  to  be  the  doctrine  of  the  court  of  equity 
before  the  Judicature  Act,  that  concealed  fraud 
only  postpones  the  running  of  the  statute  in  cases 
where  there  was  no  sufficient  means  of  discovering 
it,  and  upon  that  point  I  can  entertain  no  doubt. 
First  of  all,  in  Gtbbs  v.  Guild  the  cases  are  gone 
very  carefully  through,  and  I  will  not  attempt  to 
repeat  them,  because  I  adopt  all  that  is  said  by  the 
Court  of  Appeal  in  that  case,  and  as  it  appears 
that  there  are  other  cases,  such  as  Booth  v.  Earl  of 
Warrington,  4  Bro.  P.  C.  163,  to  the  same  effect.  The 
equitable  doctrine  came  to  this,  that  the  statute  did 
not  run,  or  the  law  which  the  court  of  equity  applied 
in  these  cases  did  not  attribute  laches  or  negligence 
untii  the  discovery  of  the  fraud,  and  in  none  of  them, 
8o  far  as  I  recollect,  was  it  part  of  the  defence  that 
there  were  no  reasonable  means  of  knowledge.  What 
is  the  duty  of  a  man  to  inquire  Y  To  whom  does  he 
owe  that  duty  ?  Certainly  not  to  the  person  who 
has  committed  the  concealed  fraud.  For  a  man  in 
that  position  to  come  and  say,  **  You  ought  to  have 
inquired,  and  if  you  had  inquired  you  would  have 
found  me  out,"  is  utterly  opposed  to  everv  piinciple 
of  equity.  I  consider  that  we  ought  to  take  the  law, 
so  far  as  it  is  applicable  to  this  case,  from  the  judg- 
ment of  the  Court  of  Appeal  in  Oibbs  v.  Ouiid,  and 
not  from  the  judgment  of  Field,  J.,  in  that  case 
in  the  court  below,  and  there  they  place  it  entirely  on 
what  I  have  always  understood  to  be  the  old  law,  that 
the  time  runs  against  you  in  the  court  of  equity  from 
the  time  virhen  the  concealed  fraud  has  been  dis- 
covered. I  agree  with  what  Lindley,  LJ.,  has  said 
about  Rawlins  v.  Wickham,  It  is  a  different  case 
entirely,  but  it  contains  the  principle  on  which  I 
believe  the  court  has  always  acted,  and  I  think  it 
ought  to  act. 

I  agree  that  here,  with  core — with  the  usual  care, 
I  may  say — this  ought  to  have  been  discovered  long 
before ;  but  as  regards  the  person  on  whose  behalf  the 
claim  is  set  up  it  does  not  lie  in  his  mouth  to  say, 
**  I  was  fraudulent,  but  you  ought  to  have  found  me 
out,  and  I  will  take  advantage  of  the  fact  that  you 
did  not  find  me  out."  I  agree  with  what  Lindley, 
L.J.,  said  about  the  costs. 

Appeal  allowed, 

Solioitor  for  the  appellant,  E,  H,  Ooddard, 

Solicitors  for  the  respondent,  Bey f  us  <fe  Bey/us, 


i^igj^  Otourt  of  Siwtitt. 


Chan.  Div. 
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Div.  J 
,J.  / 


Nov.  15. 


HiNDSox  V,  Ashby.  (a.) 

Water — River — Bed  of  river  —Riparian  ovmer — Change 
of  bed — Accretion, 

The  bed  of  a  river  is  to  be  ascertained  by  ascertaining 
when  the  presence  and  action  of  water  are  so  common 
usual  and  continued  as  to  mark  upon  the  soil  of  the 
bed  a  character  distind  from  that  of  the  bank's^  in  respect 
to  rcyftation  as  vtU  as  in  respeit  to  the  nature  of  the  soil 
itit'f, 

(a.)  Reported  by  J.  Arthub  Pkice,  Esq.,  Barrister- 
at-Law. 


Trial  of  action. 

This  was  an  action  brought  by  the  trustees  of  the 
church  lands  of  Wyradisbury  in  the  county  of  Bucks, 
for  an  injunction  to  rentrain  the  defendant,  Mr.  John 
Ashby,  from  trespassing  on  the  plaintifiGB*  lands. 

The  facts  of  the  case  were  as  follows :  The  plaintiffs 
and  defendant  were  both  owners  of  adjoining  lands 
on  the  same  bank  of  the  river  Thames,  and  it  was 
admitted  for  the  pukposes  of  the  action  that  the 
defendant  and  his  predecessors  in  title  were  entitied 
to  the  bed,  or  original  bed  of  the  river  at  the  point 
at  which  the  alleged  trespass  was  committed. 

The  course  of  the  river  had,  however,  shifted  and 
left  bare  (except  during  one  or  two  winter  months)  a 
strip  of  land  opposite  to  the  plaintiffs'  land  wluch 
had  originally  formed  part  of  the  old  bed. 

In  1866  a  small  ditch,  seven  inches  in  depth,  had 
been  formed  by  the  defendant's  predecessor  iu  title  on 
this  strip,  which  was  from  time  to  time  cleaned  out. 
The  ditch  was  not,  however,  noticeable  from  the 
plaintiffs'  land.  Trees  had  also  been  planted  here  and 
trimmed  by  the  defendant. 

In  1893  the  defendant  made  a  concrete  path  along 
the  length  of  the  ditch,  which  enabled  his  tenants  to 
pass  from  his  own  land  on  the  bank  to  an  eyot  in  the 
river. 

The  plaintiffs  thereupon  commenced  the  present 
action. 

Fletcher  Moulton,  Q.C.,  A,  a' Beckett  Terrell,  and 
Baden  Fuller,  for  the  plaintiffs. — Assuming  the 
defendant  to  be  entitled  as  he  says  to  the  bed  even 
on  this  statement  of  facts,  there  is  practically  no 
defence.  The  plaintiffs'  land  unquestionably  reaches 
the  river.  If  the  river  moves,  the  plaintiffs  as 
riparian  owners  have  a  right  to  follow  it  by  the  law 
of  accretion. 

Bucknell,  Q.C,  and  Stuart  Moore,  for  the  defendant 
— The  argument  of  the  plaintiffs  comes  to  this,  that 
because  the  river  has  shifted  they  are  entitled  to  claim 
its  boundary  as  their  property.  The  general  rule 
that  the  owner  of  land  adjoining  the  river  may  claim 
the  land  usque  ad  medium  may  be  rebutted  if  it  can 
be  shown  that  another  person  is  owner  of  the  bed. 
To  whom  does  the  land  in  dispute  belong  during 
those  winter  months  in  which  it  is  still  actually 
covered  by  water  ?  In  Hale's  De  Jure  Maris,  p.  371, 
it  is  stated  that  *'  special  usage  may  alter  the  common 
presumption ;  for  one  man  may  have  the  river  and 
others  the  soil  adjacent,  or  one  man  may  have  the  river 
and  soil  thereof  and  another  the  free  or  several  fish- 
ing in  that  river  "  :  Duke  of  Devatishire  v.  Patiinson, 
20  Q.  B.  D.  263,  36  W.  B.  Dig.  217 ;  Smith  v. 
Andrews,  [1891]  2  Ch.  678,  40  W.  R.  Dig.  90. 
Whether  this  is  part  of  the  bed  of  the  river,  or 
whether  it  is  accreted  land  is  a  question  of  fact,  and 
the  evidence  shows  that  it  is  still  part  of  the  bed. 
Further,  we  have  had  possession  for  thirty  years  as 
is  shown  by  our  having  made  the  ditch  and  {Uanted 
the  trees. 

Fletcher  Moulton,  Q.C,  in  reply. — The  very  fact 
that  a  path  has  been  made  shows  Uiat  whatever  may 
have  been  the  case  in  the  past  this  land  is  no  longer 
part  of  the  bed  of  the  river.  There  must  be  a  time 
when  land  is  disputatious  land,  when  it  is  difficult  to 
say  whether  it  is  or  is  not  part  of  the  bed  of  the  river. 
The  argument  from  possession  is  itself  inconsi stent 
with  the  rest  of  the  defendant's  case.  If  the  acts 
done  by  him  were  done  when  the  land  was  overflowed 
there  was  no  call  on  us  to  interfere.  All  the  time 
that  these  acts  were  being  done  the  plaintiffis  were  in 
possession  of  a  field  on  the  bank,  and  this  fact  will 
entitled  them  to  claim  to  the  accretions. 

The  following  were  also  referred  to :  Attorn^' 
Ge7ieral  v.  Chambers,  2  W.  R.  636,  4  De  G.  M.  &  6. 
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206 ;  DvJce  of  Somerset  v.  Fogwell,  5  B.  &  C.  875 ; 
AUomey-Geiieral  v.  Emerson,  [1891]  A.  C.  649,  40 
W.  E.  Dig.  90  ;  Gould  on  Waters,  2  ed.  p.  190.  A 
con  siderable  amount  of  evidence  virae  offered,  the  effect 
of  which  will  be  found  summarized  in  the  judg- 
ment. 

BoM£R,  J. — The  plaintiffis'  case  is  shortly  this. 
They  admit  for  the  purposes  of  this  action  that  the 
defendant  is  entitled  to  the  bed  of  the  river  in  the 
immediate  neighbourhood  of  the  land  in  dispute,  and 
that  at  one  time  the  bed  of  the  river  included  this 
land.  But  they  say  that  by  a  gradual  process  the 
river  has  receded,  and  that  this  £knd  was  added  by 
insensible  degrees  to  the  adjacent  land,  and  ultimately 
ceased  to  be  part  of  the  bed  of  the  river,  and  became 
part  of  the  land  of  the  plaintiffs  as  the  riparian 
owners  at  that  part  of  the  river.  They  say  that  this 
was  the  condition  of  matters  when  the  defendant  did 
that  which  save  immediate  rise  to  this  action — 
namely,  put  down  that  concrete  path  to  afford  his 
tenants  of  a  neighbouring  eyot  a  convenient  path 
and  access  to  that  eyot,  and  they  further  say  that 
this  condition  has  continued  to  the  present  time. 

Now,  if  the  plaintiffs  establish  this,  then,  subject  to 
any  special  defence  the  defendant  may  raise,  they 
would  be  entitled  to  judgment  in  this  case ;  for  it  is 
clearly  settled  that  in  the  ordinary  case  where  two 
different  persons  own  the  opposite  banks  of  a  non-tidal 
river,  and  each  is  entitied  to  the  bed  of  the  river  adjacent 
to  him  up  to  the  centre,  then,  if  the  river,  not  by  any 
sudden  action  or  by  leaps,  but  by  a  gradual  and 
almost  insensible  process,  changes  its  beds  and  adds 
land  to  one  side  or  takes  land  away  from  it,  then  the 
centre  of  the  new  bed  becomes  the  boundary  of 
the  two  properties,  and  each  owner  is  entitied  to 
enjoy  the  gain  or  has  to  bear  the  loss  occasioned  to 
his  land  by  the  shifting  of  the  river:  Foster  v. 
Wright,  4  C.  P.  D.  438,  where  all  the  earlier  authori- 
ties are  dted  and  examined.  And  I  can  see  no  dis- 
tinction in  principle  between  the  ordinary  cases  to 
which  I  have  referred  and  the  somewhat  unusual  case 
before  me,  where  the  river  bed  belongs  to  a  separate 
proprietor,  and  not  to  the  riparian  owners. 

I  proceed  to  consider  the  defences  raised  by  the 
defendant.  The  main  defence  is  that  the  land  in 
dispute  has  never  ceased  to  be,  and  still  is,  part  of 
the  bed  of  the  river. 

Now  in  considering  this  question  there  has  been 
considerable  discussion  as  to  how  the  bed  of  the  river 
is  to  be  ascertained.  Of  course,  if  a  rivor  preserves  a 
tolerably  even  How  and  does  not  fluctuate  in  volume 
much,  except  on  extraordinary  occasions,  there  is  no 
difficulty  in  determining  its  bed.  But  when  the 
river  is  one  like  the  Thames — that  is  to  say,  one 
which,  apart  from  extraordinary  floods  and  draughts, 
changes  considerably  in  volume  in  the  course  of  each 
year,  being,  as  a  rule,  much  higher  in  some  months 
of  the  year  than  in  others,  tiie  question  how  its  bed 
ia  to  be  determined  is  not  so  very  easy.  Among 
others,  the  following  suggestions,  which  have  been 
put  forward,  may  be  considered:  (1)  That  any  land 
which  is  covered  by  the  river  in  the  course  of  its 
flow  at  any  time  during  an  average  or  ordinary  year, 
18  of  necessity  to  be  considered  part  of  the  river ;  (2^ 
that  no  land  is  to  be  considered  as  part  of  the  bea 
which  is  not  always  covered  by  the  river  throughout 
«ny  ordinary  or  average  year ;  and  (3)  that  by  some 
sort  of  analogy  to  the  method  of  fixing  the  margin 
uf  the  bed  of  the  ocean  on  the  seashore,  the  margin 
of  the  river  h  to  be  ascertained  by  taking  a  line 
midway  between  the  margin  of  the  bed  covered  by 
the  average  highest  flow,  and  of  that  covered  by  the 
average  lowest  flow  of  the  river.  But,  in  my 
opinion  none  of  these  suggestions  are  well  founded. 


I  think  that  the  question  whether  any  particular 
piece  of  land  is  or  is  not  to  be  held  part  of  the  bed  of 
a  river  at  any  particular  spot,  at  any  particular  time, 
is  one  of  fact,  often  of  considerable  difficulty,  not  to 
be  determined  by  any  hard  and  fast  rule ;  but  by 
regarding  SkQ  tiie  material  circumstances.  I  know  of 
no  authority  in  English  law  that  has  expressly  de- 
cided this,  but  on  principle  I  think  it  ought  to  be  so 
decided.  In  the  United  States  the  question  has  been 
judicially  considered,  and  a  view  expressed  substan- 
tially in  accordance  with  that  found  by  me.  I  find 
that  in  the  case  of  Howard  v.  IngersoH,  before  the 
Supreme  Court,  Curtis,  J.  (13  Howard's  Rep.  427) 
states  what  (although  his  decision  in  no  way 
binds  our  courts)  is,  I  believe,  in  substance  in 
accordance  with  English  law.  He  says,  "that 
the  banks  of  the  nver  are  those  elevatiops  of 
land  which  confine  the  waters  when  they  rise  out  of 
the  bed ;  and  the  bed  is  that  soil  so  usually  covered 
by  water  as  to  be  distinguishable  from  the  banks  by 
the  character  of  the  soil  or  vegetation  or  both,  pro- 
duced by  the  common  action  and  presence  of  the 
flowing  water.  But  neither  the  line  of  ordinary 
high-water  mark,  nor  of  ordinary  low-water  mark, 
nor  of  a  middle  stage  of  water,  can  be  assumed  as 
the  line  dividing  the  bed  from  the  banks.  This  line 
is  to  be  found  by  examining  the  bed  and  the  banks, 
and  ascertaining  when  the  presence  and  action  of 
water  are  so  common  and  usual  and  so  long  con- 
tinued in  all  ordinary  years  as  to  mark  upon  the  soil 
of  the  bed  a  character  distinct  from  that  of  the  banks  in 
respect  to  vegetation,  as  well  as  in  respect  to  the  nature 
of  the  soil  itself.  Whether  this  line  between  the  bed 
and  the  banks  will  be  found  above  or  below  or  at  a 
middle  stage  of  the  water  must  depend  upon  the 
character  of  the  stream.  The  height  of  a  stream 
during  much  the  lareer  part  of  the  year  may  be 
above  or  below  a  middle  point  between  its  highest 
and  its  lowest  flow.  Something  must  depend  also 
upon  the  rapidity  of  the  stream  and  other  circum- 
stances. But  in  all  oases  the  bed  of  a  river 
is  a  natural  object  and  is  to  be  sought  for,  not  merely 
by  the  application  of  any  abstract  rules ;  but  as  other 
natural  objects  are  sought  for  and  found  by  the  dis- 
tinctive appearances  they  present;  the  banks  being 
fast  land  on  which  vegetation  appropriate  to 
such  land  in  this  particular  locality  grows. 
Wherever  the  bank  is  not  too  steep  to  permit  such 
growth,  and  the  bed  being  soil  of  a  different  character 
and  having  no  vegetation,  or  only  such  as  exists  when 
commonly  submerged  in  water."  On  this  footing  I 
have  now  to  decide  the  question  of  fact,  as  to  the 
piece  of  land  now  in  dispute ;  and  on  the  evidence  I 
find  that  at  the  date  when  the  defendant  made  the 
concrete  path,  and  thenceforth  to  the  present  the  land 
formed  no  part  of  tiie  bed  of  the  river ;  and,  further, 
I  find  that  it  ceased  to  be  part  of  the  bed  of  the  river 
and  became  an  accretion  to  the  adjacent  land  belong- 
ing to  the  plaintifib,  not  by  leaps  and  bounds,  but  by 
a  gradual  and  insensiUe  process.  It  appears  to  me 
impossible  for  the  defendant  to  contend,  looking  at 
the  present  condition  of  the  land  and  his  own  act  in 
puttmg  down  the  concrete  path,  and  his  attempted 
uses  of  it  as  a  way  for  his  tenants,  that  this  land  still 
forms  part  of  the  bed  of  the  river.  It  is  true  that  at 
times  when  the  river  is  full,  and  particularly  in  the 
winter  months,  this  land  is  under  water ;  but  so  is 
much  land  near  the  river,  which,  without  doubt,  forms 
no  part  of  the  bed  of  the  river  ;  and  but  for  the  fact 
that  this  land  did  formerly  form  part  of  the  bed  of 
the  river,  I  doubt  whether  anyone  would  have  had 
the  boldness  to  contend  that  on  its  present  state,  and 
under  its  present  conditions  it  did  form  part.  On  the 
above  findings  of  fact  the  plaintiffs  are  clearly  en- 
titled to  this  land,  subject  only  to  a  consideration  of 
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the    remainmg   defence    raised    on    behalf     of   the 
defendant. 

That  defence  is  in  fact  inconsistent  with  the  first 
and  main  defence  which  I  have  alone  to  deal  with. 
For  by  it  the  defendant  takes  up  this  position.  He 
says  that  the  land  had  ceased  to  be  part  of  the  bed 
of  the  river  for  more  than  twelve  years  before  action 
brought,  and  that  during  all  that  period  he  alone 
has  Deen  in  possession  of  it,  ana  has  thereby 
acquired  a  title  to  it  under  the  l^iatute  of  Limitations. 
In  my  opinion  the  defendant  has  failed  in  substantia- 
ting the  case.  It  is  difficult,  if  not  impossible,  to  say 
exactly  when  this  land  ceased  to  be  TOd  of  the  river 
and  became  part  of  the  adjacent  bank,  but  the 
defendant  has  utterly  failed  in  establishing  before 
me  that  he  has  been  as  against  the  plaintiffs  for 
twelve  years  in  possession  of  this  land,  since  it  ceased 
to  be  part  of  the  river  bed.  Conceding  as  he  does 
that  me  plaintiffs  have  a  right  of  access  over  this  land 
to  the  river,  he  has  rendered  it  almost  impossible  for 
him  to  contend  tiliat  he  has  been  in  x>OBsession  as 
against  the  plaintiffs.  The  fact  is  that  there  has  been 
nothing  done  since  the  land  ceased  to  be  river  bed 
which  would  enable  the  defendants  to  say  that  the 
plainti£b  have  lost  possession  of  their  property  down 
to  the  verge  of  the  river.  The  first  act  of  the 
defendant  which  might,  if  unchallenged,  have 
amounted  to  the  taking  possession  of  this  land  as  dry 
land  forming  part  of  the  bank  was  the  putting  down 
of  the  concrete  path,  and  this  was  immediate^  com- 
plained of  by  the  plaintiffs  and  led  in  fact  to  the 
S resent  action.  As  to  the  other  facts  relied  on  by  the 
efendant  in  support  of  his  claim  to  possession,  it  is 
no  doubt  true  that  he  did  dig  a  small  ditch  in  the 
land  on  the  site  of  which  he  subsequently  put  the 
concrete  and  tom  time  to  time  he  cle>ined  tins  ditch 
out.  But  this  ditch  was  not  noticeable  from  the 
plaintiffs*  land,  and  when  it  was  first  made  and  for 
some  time  afterwards,  the  land  was  in  its  transition 
state,  and  I  think  it  would  be  extremely  hard  on 
riparian  owners  like  the  plaintiffs  if  they  were  to  be 
hSd  excluded  from  their  position  and  no  longer 
entitled  to  the  land  down  to  the  margin  of  the  river 
by  reason  of  acts  of  the  kind  that  I  am  now  consider- 
ing done  on  the  margin  of  the  river  in  its  transition 
state. 

The  only  other  fact  I  need  refer  to  is  the  planting 
of  trees  on  this  land  by  the  defendant  or  his  prede- 
cessor in  title,  and  the  occasional  trimming  of  these 
trees.  But  these  trees  were  planted  at  a  time  when, 
in  my  opinion,  the  land  did  form  part  of  the  river 
bed,  and  the  fact  that  some  trimming  of  the  trees  was 
done  by  the  defendant  or  on  his  behalf  down  to  the 
time  that  I  have  called  the  transition  period,  and 
possibly,  even  for  a  short  time,  even  after  the  land 
passed  into  its  present  condition,  is  not  sufficient  to 
support  the  defendant's  daim. 

As  I  have  already  said,  the  defendant  has  failed  to 
prove  before  me  his  plea  of  possession  for  the  statu- 
tory period  of  this  land  as  land  not  part  of  the  bed  of 
the  nver,  and,  this  being  so,  his  second  defence  also 
fails. 

It  follows  that  the  plaintiffJB  are  entitled  to  succeed, 
and  I  make  the  following  declaration  in  their  favour : 
"  Declare  that  the  land  in  dispute  was  at  the  time 
when  the  defendant  put  down  the  concrete  com- 
plained of,  and  has  since  continued  to  be,  and  now  is, 
land  belonging  to  the  plaintiff,  and  not  part  of  the 
bed  of  the  river."  Then  there  will  be  liberty  given 
to  apply  to  enforce  the  declaration  if  necessary,  and 
liberty  to  apply  generally.  And  I  order  the  defend- 
ant to  pay  tne  costs  of  this  action. 

Solicitors,  S,  Vigera  &  Richardson ;  Soames,  Edward, 
&  SonSj  for  Bowdl  &  Lomaa,  Bickmansworth. 


Chan.  Div.  1  jr       <« 

Vaughan  Williams,  J.  ( 

Bbabouenb  V,  The  Anglo- Austrian  Printino 
AND  Publishing  Co.  (a.) 

Company  —  Windir^  up — Dehenturts  —  Misfeasance — 
Property  of  company — Oosts  of  petition  to  tvind  up— 
Companies  (Winding  up)  Act,  1890  (63  &  54  Vid.  r. 
63),  «•  10. 

In  the  winding  up  of  a  company  ordered  to  be  wound 
up  by  the  court,  misfeasance  proceedings  were  taken  by 
the  official  receiver  and  liquidator  which  resulted  in  an 
order  that  contribution  should  be  made  by  certain 
persons,  officers  of  the  company,  to  the  assets  of  the  com' 
pany,  and  the  liquidator  tliereby,  and  also  by  proceedings 
to  enforce  calls  against  shareJwlders,  realized  certain 
moneys. 

The  company  had  issued  debentures  c/targing  ike 
undertaking  and  property,,  whatsoever  and  wheresoever^ 
both  present  and  future,  of  the  company,  including  its 
uncalled  capital  for  the  time  being.  The  assets  of  the 
company  were  ineuffident  to  pay  the  dtbenture-holders  in 
fulL  The  winding-up  order  directed  the  petitioner's 
costs  to  be  paid  out  of  the  assets  of  the  company,  and  a 
claim  was  made  that  the  costs  of  the  petitioiier  were 
payable  out  of  the  fund  recovered  by  the  liquidator  as 
aforesaid.  It  v)as  not  disputed  that  the  fund  in  ques- 
tion  was  included  in  the  deoenture-holders*  security. 

Held,  that  the  petitioner's  costs  were  not  payable  out  of 
the  fund. 

On  the  2nd  of  May,  1891,  an  order  was  made  for 
the  compulsory  winding  up  of  The  Anglo-Austrian 
Printing  &  Publidiing  Co.  (limited),  which  directed 
that  the  costs  of  the  petitions  should  be  taxed  and 
paid  out  of  the  assets  of  the  company.  The  company 
had  issued  debentures  covering  the  undertaking  and 
property  of  the  company,  whatsoever  and  whereso- 
ever, both  present  and  future,  including  the  uncalled 
capital  for  the  time  being.  The  debenture-holders 
had  commenced  two  actions  in  February  and  March, 
1891,  and  the  offioiEkl  receiver  (who  was  also  liquidator 
in  the  winding  up)  had  been  appointed  receiver  in  the 
debenture-holders*  actions,  lu  June,  1892,  an  order 
was  made  in  the  winding  up  that  the  official  receiver 
and  liquidator  should  be  at  liberty  to  institute 
misfeasance  proceedings  under  section  10  of  the 
Companies  (Winding  up)  Act,  1890,  and  that  be 
should  be  indemnified  against  costs  out  of  the  assets 
of  the  company.  The  official  receiver  had  recovpred 
by  means  of  these  misfeasance  proceedings  and  of 
compromises,  and  in  respect  of  unpaid  calls,  a  sum 
amounting,  after  deducting  the  expenses  of  realisa- 
tion, to  about  £8,780.  This  sum  was  in  court  to  the 
credit  of  the  official  receiver  as  receiver  in  the 
actions. 

The  solicitor  who  acted  for  the  petitioners  in  the 
winding  up,  and  for  certain  parties  who  supported 
the  petition  had  assigned  the  costs  under  the  winding- 
up  order  to  a  Mr.  Mason  by  way  of  mortgage. 

The  assets  were  insufficient  to  pay  the  debenture- 
holders  in  full,  and  the  question  was  raised  whether 
t^e  costs  assigned  to  Mason  were  payable  out  of  the 
fund  in  court. 

Martelli,  for  the  official  receiver  and  liquidator, 
stated  the  facts  to  the  court. 

Muir  Mackenzie,  for  Mason.— The  sums  in  ques- 
tion were  produced  by  means  of  proceedings  ander 
section  10  of  the  Act  of  1890  against  directors  and 
contributories,  and  would  not  have  been  recovered 

(a.)  Reported  by  V.  de  S.  Fowke,  Esq.,  Barrii*..;  - 
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unless  the  winding  ap  had  taken  place.  The  case  is 
analogous  to  a  case  of  salvage.  These  funds  could 
not  have  been  obtained  without  the  petition  for 
winding  up,  and  the  costs  of  obtaining  them  ought 
to  be  paid  to  the  person  who  caused  them  to  be 
obtained.  [Vaughan  Williams,  J.— When  the 
costs  of  the  petition  were  first  incurred,  it  could  not 
have  been  argued  that  I  could  have  made  any  order 
charging  these  assets  for  those  costs  in  priority  to  the 
debenture-holders.  Therefore,  at  one  time  these 
costs  had  been  incurred,  but  no  order  could  have 
been  made  that  they  should  be  paid  out  of  these 
assets.]  There  is  a  distinction  to  be  drawn 
after  the  winding  up.  With  regard  to  sums 
reoovered  from  the  contributories  in  respect  of  calls, 
these  sums  could  not  have  been  reoovered  except  by 
reason  of  the  winding  up.  When  the  winding  up 
ooam  the  power  of  the  directors  to  make  calls  comes 
to  an  end,  and  calls  can  only  be  made  by  the  liquida- 
tor who  is  brou^^t  into  existence  by  the  execution  of 
the  petitioner  in  taking  proceedings  for  winding  up  : 
FinoUr  v.  Broad* 9  FaUnt  Night  Light  Co.,  41  W.  R. 
247,  [1893]  1  Ch.  724.  The  sums  received  for  calls  are 
assets  produced  entirely  by  the  winding  up.  As  to 
the  assets  reoovered  under  section  10  of  the  Act  of 
1890  for  misfeasance,  section  10  shows  what  the  real 
nature  of  these  assets  is.  They  are  assets  which 
come  into  existence  in  consequence  of  the  proceedings 
taken  under  tJie  section,  and  are  no  part  of  the 
property  originally  chaiged  in  favour  of  tihe  deben- 
ture-holders. The  fund  in  court  has  been  produced 
by  the  winding  up  alone,  by  means  of  an  officer  of 
the  court  acting  under  the  court's  order  and  in  the 
courts  procedure. 

JSwtace  Smith,  for  the  debenture-holders,  was  not 
called  upon. 

Vatjghak  Williams,  J.— I  have  no  doubt  that  the 
Tiew  taken  by  Mr.  Mason,  the  mortgagee  of  the 
solicitors  who  acted  for  the  petitioning  creditor  in 
the  matter  of  the  petition,  is  wrong.  I  am  asked  in 
this  case  to  say  that,  because  certain  misfeasance 
proceedings  have  been  tckken  which  resulted  in  an 
order  that  contribution  should  be  made  by  certain 
persons  to  the  assets  of  the  company,  and  because 
the  liquidator  has  realized  some  unpaid  calls,  there- 
fore, me  debenture-holders  are  not  to  be  entitled  to 
enforoe  their  rights  agidnst  tiiese  funds,  which  are 
adnuttedly  included  in  their  security,  without 
payine  the  costs  of  the  petitioning  creditor.  It  is 
said  that  the  case  is  based  on  some  principle  of  sal- 
vage, because  section  10  could  not  have  been  resorted 
to  unless  there  had  been  a  winding-up  order,  and 
there  could  not  have  been  a  winding-up  order  unless 
there  had  been  a  petition.  That  is  quite  true,  but  it 
does  not  bring  these  costs  within  any  such  doctrine 
BS  to  salvage  as  that  contended  for.  If  the  applica- 
tion had  been  that  there  should  be  deducted  from  this 
fund  the  costs  of  recovering  it,  I  could  have  imder- 
stood  the  application ;  but  I  am  not  asked  to  deduct 
any  such  costs.  What  I  am  asked  to  deduct  are  the 
costs  of  the  petition,  and  I  cannot  do  that.  I  wish 
to  say  this : — It  was  not  contended  before  me  that 
the  money  which  has  been  contributed  to  the  assets, 
owing  to  the  proceedings  under  section  10,  is  not 
covered  by  debentures  such  as  these.  I  can  only  say 
that,  spetUdng  for  myself,  I  am  very  sorry  that  such 
Aould  be  the  state  of  the  law  at  the  present  time.  I 
cannot  help  thinking  that  when  the  question  was  first 
raised  a  different  conclusion  might  have  been  arrived 
at,  and  it  might  very  well  have  been  held  that  such 
sums  were  outside  the  security.  However,  the 
c<wtrary  view  has  been  adopted.  It  is  only  to  be 
hoped  uiat  the  Legislature  may  think  fit  to  interfere. 
It  seems  to  me  to  be  an  unwholesome  state  of  things 


that  the  debenture-holders  should  have  the  control  of 
money  which  has  to  be  recovered  from  officers  of  the 
company  by  proceedings  for  misfeasance.  It  con- 
tinuaUy  happens  that  the  debenture-holders  and  the 
persons  mentioned  in  section  10  are  intimately 
associated  with  each  other,  and  then  a  winding  up 
comes  and  there  is  not  sufficient  money  to  pay  the 
debenture-holders  in  full,  and  in  all  probability  the 
debenture-holders  have  acquired  thdr  debentures 
under  such  circumstances  that  they  only  ei^pect  to 
receive  a  percentage  of  their  investment,  and 
frequently,  they  are  satisfied,  as  they  are  making  a 
large  profit.  In  this  state  of  things  a  claim  often 
arises  against  officers  and  promoters  of  the  company 
in  respect  of  what  is  a  fraua  not  only  on  the  company, 
but  on  ^e  unsecured  creditors  of  the  company,  and 
the  debenture-holders  are  so  intimately  connected 
with  the  officers  or  promoters  that  they  often,  when 
proceedings  are  threatened,  step  in  and  say,  **  We  are 
entitled  to  this  security — i.e.,  to  the  claims  against 
these  wrongdoers,  and  we  do  not  think  it  worth  while 
to  enforce  Siese  claims."  This  is  a  very  unwholesome 
state  of  things.  I  hope  the  Legislature  will  prevent 
funds  arising  from  proceedings  for  misfeasance  being 
chargeable  in  favour  of  debenture-holders,  but  will 
leave  them  free  from  the  debentures  and  available  for 
the  benefit  of  the  unsecured  creditors.  But  that  is 
not  the  present  stat«  of  the  law,  and  there  is  no 
ground  for  making  the  order  I  am  now  asked  to 
make. 

Solicitors,    Oush,   Phillips,    WcUterSy   &    Williams; 
Harold'  A,  Farman, 


Dec*  4,  9. 


Q.  B.  Div.  ) 

Commercial  Causes.  > 

(Mathew  J.)       j 
WooDsiDE  &  Co.  v.  The  Globe  Mabinb  Insuranoe 
Co.  (a.) 

Insurance — Marine  insurance-^Valued  policy — Insur^ 
ance  against  fire — Depreciation  hy  stranding — Repairs 
not  done  when  a  suhseqitent  total  loss  occurred  hy  fire — 
Right  of  assured  to  recover  under  fire  policy. 

The  steamship  B.  was  insured  with  certain  under  * 
writers  against  the  perils  of  the  sea,  and  with  the  c£c- 
fendant  company  against  loss  hy  fire  and  explosion  only. 
The  vessel,  through  stress  of  weather,  was  driven  ashore 
and  hecame  a  constructive  total  loss.  While  stranded  she 
was  totally  destroyed  by  fire. 

Held,  that  the  insured  were  entitled  to  recover  from 
the  defendant  company  upon  the  ground  that  the  loss  hy 
stranding  would  only  hecume  a  total  loss  if  due  notice  of 
ahandonment  of  the  ship  vfere  given  ;  if  no  such  notice 
were  given  the  loss  would  be  a  particular  average  only, 
and  that  a  partial  loss,  however  serious,  tvould  not  impair 
the  right  of  the  assured  to  recover  for  a  subsequent  total 
loss  upon  the  basis  of  the  vcduaiion  by  which,  in  case 
of  loss  hyfire,  the  parties  agreed  the  indemnity  was  to  be 
calculated. 

Commercial  cause. 

The  plaintiffs,  Messrs.  W.  J.  Woodside  &  Co.,  of 
Belfast,  were  the  owners  of  the  iron  steamship  Bawn- 
more,  and  this  action  was  brought  on  a  policy  granted 
by  the  defendants  dated  the  10th  of  May,  1896,  for 
£1,000  against  risk  of  loss,  or  damage  by  fire,  or  ex- 
plosion only.  The  vessel  was  valued  at  £20,000,  and 
was  insured  for  about  half  her  value  under  ordinary 
policies  in  addition  to  this  one,  with  other  under- 
writers. Withhi  the  period  covered  by  these  policies 
the  ship  was  stranded  through  stress  of  weather,  and 

(a.)  Beported  by  Ebskine  Beid,  Esq.,  Barrister- 
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beoame  a  constmctiYe  total  loss.  Thirty-six  hours 
after  stranding  her  cargo  of  lime  ignited  and  burned 
for  fourteen  days,  until  the  Bawnmore  was  completely 
gutted. 

The  question  was  whether  the  plaintiffs  were  en- 
titled to  recover  under  their  policy  with  the  defendant 
company  as  to  loss  by  fire. 

Bigham,  Q.C.y  with  him  2>.  C.  Ltck,  for  the 
plaintiffs. — The  two  policies  are  separate  and  inde- 
pendent contracts  made  by  different  firms  of  under- 
writers, and  it  is  not  competent  for  the  defendants  to 
evade  their  liability  under  their  policy  to  indemnify 
the  plaintiffs  in  case  of  loss  by  fire  by  alleging  that  bv 
reason  of  the  happening  of  some  other  perils  by  which 
the  ship  became  a  total  constructive  loss  their  liability 
ceased.  The  fact  that  to  repair  the  vessel  would  have 
cost  more  than  she  would  have  been  worth  when 
repaired  does  not  prevent  the  ship  from  being  in 
existence  mui  ship  after  she  had  gone  on  the  beach. 
After  the  fire  she  was  sold  to  a  salvage  company  for 
£34. 

He  cited  Barker  v.  Jamon,  16  W.  B.  399,  L.  R.  3 
3  C.  P.  303;  Lidgett  v.  Secreton,  19  W.  R.  1088,  L.  R. 
6  C.  P.  616  ;  lonidesv.  The  Universal  Marine  Insurance 
Co.,  11  W.  R.  858,  14  C.  B.  N.  8.  259. 

Joseph  Walton^  Q.C.,  with  him  J.  A,  Hamilto7i,  for 
the  defendant  company. — By  the  perils  of  the  sea  the 
vessel  was  strandea  and  beoame  a  constructive  total 
loss.  It  is  legally  impossible  that  where  a  total  loss 
has  happened  to  a  particular  **  thing  "  that  another 
total  loss  can  subsequently  happen  of  the  same 
<*  thing."  The  ship  having  once  h^come  a  total  loss 
the  defendants  cannot  be  called  upon  in  law  to  make 
ffood  any  subsequent  total  loss  by  fire  at  all.  In 
Uie  alternative,  the  defendants  contend  that  they 
are  Uaible  only  for  a  particular  average  loss.  The 
constructive  total  loss  occurred  while  the  defendants' 
policy  attached,  and,  therefore,  tiie  ease  is  distinguished 
from  Barker  v.  Janson  and  Lidgett  v.  Secretan, 

He  dted  Livie  v.  Janson,  12  East.  648. 


Bigham,  replied. 
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Mathew,  J. — This  is  an  action  brought  by  cer- 
tain shipowners  to  recover  £1,000  in  respect  of  a] 
total  loss  under  a  time  policy  against  loss  or 
damage  by  fire  and  explosion  only.  The  vessel 
was,  by  perils  of  the  sea,  driven  ashore  on  the 
coast  of  Oregon,  and  while  stranded  was  totally 
destroyed  by  fire.  The  defendant  company  denied 
liabili^,  on  the  ground  that  at  the  time  ox  the  fire  the 
ship  was  already  a  constructive  total  loss.  The 
plamtifiGs,  on  the  other  hand,  contended  that  even 
upon  the  assumption  that  there  had  been  a  construc- 
tive total  loss  of  the  ship  by  reason  of  the  stranding 
(which  was  not  admitted)  the  assured,  as  a  matter  of 
law,  were  entitled  to  recover. 

An  order  was  made  at  chambers  tliat  the  question 
should  be  argued  as  a  preliminary  point  of  law  on  the 
assumption  that  the  vessel  when  stranded  was  s1^ 
a  '*ship''  capable  of  bein^  fioated  and  repaired, 
tiiouffh  at  an  expense  exceeding  her  repaired  value ; 
and  tnat  the  case  should  be  argued  as  if  the  owners 
were  their  own  underwriters  against  the  perils  of  the 
sea  which  caused  the  stranding.  The  de^ndants  said 
that  the  ship  being,  at  the  time  of  the  fire,  a  con- 
structive total  loss  a  subsequent  total  loss  was  a  legal 
impossibility.  And,  further,  that  it  was  not  equit- 
able that  the  plaintiffs  should  be  permitted  to  recover 
twice  for  what  was  one  loss. 

The  loss  by  stranding  can  only  become  total  if  the 
assured  gave  timely  notice  of  abandonmAnt.  If  none 
were  given  the  loss  would  be  a  particdar  average 


only ;  and  it  is  dear  that  a  particular  average  loss, 
however  serious,  does  not  impair  the  right  of  tiie 
assured  to  recover  for  a  subsequent  total  loss  upon 
the  terms  of  the  valuation. 

Whether  the  subject-matter  of  insurance  is  ship  or 
goods,  the  valuation  is  the  amount  fixed  by  agreement 
at  whldi,  in  the  case  of  loss,  the  indemnity  is  to  be 
calculated.  Where  goods  are  assured  the  valuation 
may  be  low  when  the  policy  attached,  but  the  value 
to  the  owner  mav  be  enhanced  when  the  goods  have 
nearljr  reached  their  destination  by  the  expenses  of 
transit —and  the  line;  nevertheless  the  valnation  is 
binding.  And  again,  if  the  valuation  is  high,  but  the 
goods  are  deprecated  in  value  from  causes  for  which 
the  underwriters  are  not  liable  in  case  of  loss,  the 
valuation  cannot  be  reopened.  In  the  case  of  a  ship, 
in  the  same  way,  it  may  from  many  causes  be  worth 
much  less  at  the  time  of  loss  than  the  agreed  value ; 
but  the  '^nation  determines  the  amount  of  the  under- 
writers' liability.  That  has  dearly  been  the  law 
since  the  case  of  Shatoe  v.  FeUon,  2  East.  109.  I  £ail 
to  distingmsh  the  loss  in  the  present  case  from  a  loss 
where  the  subject-matter  of  insurance  is  still  existing, 
and  there  being  no  sumestion  of  fraud,  a  diminution 
in  its  value  is  not  rdi^upon  to  exonerate  the  under- 
writers from  the  whole  or  part  of  their  liability.  I 
agree  with  Lord  Kenyon  tniat  it  is  impossible  to  draw 
the  line  between  a  greater  or  less  diminution  of  value. 
My  judgment,  therefore,  must  be  for  the  plaintiffs 
with  costs. 

Solidtors  for  the  plaintiffs,  Lowkss  its  Co. 

Solidtors  for  the  defendants,  Waltons,  Johnson, 
Buhh  &  Whatton. 


Q.  B.  Div.  i 

Commerdal  Causes.  >  Nov.  14. 

(Mathew,  J.)        ) 
Hay  v.  The  Corporation  of  Trinity  House,  (a.) 

Admiralty — Ship — Light  dues— Exemption — Order  in 
Council  of  leth  May,  1893. 

The  mere  fact  that  the  master  of  a  ship  lands  ai  a  port 
a  fe\o  persons  whom  he  had  previously  taken  on  board, 
who  paid  no  passage  money,  but  who  paid  a  «wm  of 
money  each  to  the  master  for  food  provided  by  him,  does 
not  deprive  the  owner  of  the  ship  of  the  exemption  from 
light  dues  which  he  wotdd  be  entitled  to  under  the  Order 
in  Council  of  the  \%th  May,  1893,  when  the  ship  touches 
at  that  port  merely  for  the  purpose  of  obtaining  bunker 
coals. 

Action  tried  by  Mathew,  J.,  in  the  Commercial 
Court,  upon  an  agreed  statement  of  facts. 

The  facts  were  as  follow :  The  Chelona  was  a  British 
steamship  bdonging  to  the  port  of  Sunderland. 
The  plaintiff,  Hay,  was  manaffing  owner,  and  he  sued 
on  behalf  of  himRalf  and  ot£ers,  the  owners  of  the 
veesd. 

The  defendants  were  the  general  lighthouse  autho- 
rity for  {inter  alia)  the  port  of  Portland. 

In  July,  1894,  The  Chelona,  in  the  course  of 
a  voyage  ^m  Eupatoria  to  Aarhuus,  laden  with  a 
cargo  of  barlev,  called  at  Malta  for  the  purpose  of 
obtaining  bunxer  coals.  While  there — namely,  on 
the  22nd  of  July,  1894— the  master  of  the  ship,  at  the 
request  of  a  friend,  took  on  board  three  persons  who 
wished  to  return  to  En^and.  The  ship  then  pro- 
ceeded on  her  voyage.  The  said  three  persons  were 
charged  no  passage  money,  and  did  not  in  fact  pay 

(a.)  Beported  by  Sir  Sherston  Baker,  Bart,, 
Barrister-at-Lai(r# 
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any  paasage  money,  or  render  «ny  servioee  on  board 
theveMel. 

The  master  of  the  yessel  provided  and  paid  for  the 
food  oonsumed  by  the  said  three  persons  on  the 
▼oysfe  in  question,  and  charged  the  said  three  per- 
sons £4  a  head  for  the  same,  which  sum  was  received 
by  the  master,  and  was  not  accoimted  for  by  liini  to 
the  plaintiff. 

On  the  2nd  of  August,  1894,  The  Chelomi,  in 
aoeordanoe  with  instructions  received  at  Malta, 
touched  at  Portland  for  the  purpose  of  obtaining 
\mkei  coals.  While  at  that  port  the  master  landed 
the  Mid  three  persons. 

The  defendants  thereon  demanded  the  sum  of 
£16  188.  4d.  from  the  plaintiff  for  light  dues  alleged 
to  have  been  incurred  by  the  owners  of  the  vessel,  in 
consequence  of  her  calUng  at  Portland  and  landing 
the  three  persons  there.  This  sum  the  plaintiffs 
refosed  to  pay,  contending  that  The  Chehna  was 
exempted  from  paying  light  dues  by  the  terms  of  an 
Order  in  Council,  dated  Sie  16th  of  May,  1893,  made 
in  pursuance  of  section  398  of  the  Merchant  Shipping 
Act,  1854  (now  section  646  of  the  Merchant  Shipping 
Act,  1894).  The  plaintiff,  in-order  to  avoid  a  dis- 
ttess  or  the  arrest  of  The  Chelona,  paid  the  sum  of 
£16  18s.  4d.  to  the  defendants  under  protest,  and 
now  sought  to  recover  the  same  in  this  action. 

The  question  for  the  decision  of  the  court  was 
whether  the  plaintiff  was  liable  in  the  circumstances 
to  pay  to  the  defendants  the  said  .sum  for  light 
dues. 

The  Order  in  Council  of  the  16th  of  May,  1893,  is 
ai follows:  *'A11  steamships  which  shall  put  into  or 
touch  at  any  port  in  the  United  Kingdom  or  in  the 
Isle  of  Man  for  the  purpose  of  filling  up  with  coal 
their  permanent  bunkers,  in  which  cargo  is  never 
canriea,  shall  be  exempted  by  the  said  general  light- 
house authorities  from  the  payment  of  the  light  dues 
receivable  at  such  port,  notwithstanding  that  such 
steamships  shall  also  take  on  board  at  the  port  afore- 
said provisions  to  be  consumed  on  board,  or  stores 
required  for  the  proper  navigation  or  equipment  of 
the  vessel  during  the  voyage  in  which  she  is  engaged  ; 
provided,  nevertheless,  that  the  said  exemption  shall 
be  subject  to  the  terms  or  conditions  following — that 
is  to  say,  that  the  said  exemption  shall  not  apply  to 
any  such  steamship  as  aforesaid,  unless  the  person  or 
persons  liable  to  pay  light  dues  in  respect  thereof 
shall  satisfy  the  person  appointed  to  collect  the  same 
that  such  steamship  has  not  taken  on  board  at  the 
port  aforesaid  a  larger  quantity  of  coal  than  was 
sufficient  with  the  coal  already  on  board  the  same  to 
fill  up  her  said  permanent  bunkers  in  which  cargo  is 
never  carried,  and  that  such  coal  has  been  plac^  in 
such  permanent  bunkeiv,  .  .  .  and  that  such 
steamship  has  not  called  for  or  received  orders,  or 
broken  bulk,  or  taken  on  board  mails,  cargo,  or  pas- 
sengers at  the  x>ort  aforesaid.*' 

B,  Aapinallf  for  the  plaintiff,  was  stopped. 

H.  F,  Boydt  for  the  defendants. — Under  the  Order 
in  Council,  if  a  ship  touches  at  a  port  merely  to  obtain 
banker  coals  it  is  exempted  from  light  dues,  and  the 
exemption  remains  if  provisions  or  stores  are  taken 
CO  board.  The  plaintiff  does  not  come  within  the 
exemption  unless  ne  can  show  that  the  only  object  iu 
going  into  the  port  was  to  obtain  bunker  coals.  He 
cannot  show  that  here,  as  the  ship  really  went  into 
the  port  to  land  passengers.  It  is  said  that  there 
were  only  three  persons;  but  if  he  is  exempted  on 
linding  three,  the  exemption  would  obtain  for  any 
nnmber.  It  is  said  in  the  proviso  the  ship  must  not 
*'bred£  bulk."  Hare  the  ship  has  broken  bulk,  as 
that  expression  would  cover  the  landing  of  passengers 
or  goods.    The  landing  of  these  persons  prevents  the 


case  coming  within  tiie  exemption,  so  that  the  plain- 
tiff was  liable  to  these  li^t  dues,  and  he  cannot 
recover  his  money  back. 

Aspinall,  in  reply,  referred  to  the  case  of  The 
Neptune  Steam  Navigation  Co,  v.  The  Corporation  of 
Trinity  House,  3  Times  L.  R.  615. 

Mathew,  J. — Judgment  in  this  case  must  be  given 
for  the  phuntiff,  as  I  think  this  case  is  within  the 
exemption  referred  to  in  the  order.  Under  a  previous 
order  ships  which  put  into  a  port  for  the  purpose  of 
obtaining  bunker  coals  were  exempt  from  light  dues, 
but  many  ships  took  advantage  of  being  in  port  for 
that  purpose  to  obtain  stores,  and  light  dues  were 
claimed  against  them.  A  new  order  expressly  pro- 
vided for  this,  and  gave  an  exemption  in  such  a  case, 
but  that  order  is  subject  to  the  conditions  at  the  end 
of  the  order. 

Here  by  agreement  the  master  took  on  board  three 
persons ;  the  ship  was  to  touch  at  an  English  port  to 
take  on  board  bunker  coals,  and  the  three  persons 
were  landed  at  that  port.  The  defendants  say  they 
are  entitled  to  light  dues  by  reason  of  the  landing  of 
these  three  persons,  and  they  contend  that  the  plain- 
tiff is  bound  by  the  master's  act  in  so  landing  them. 
They  also  contended  that  if  the  plaintiff  could  land 
three  persons  without  being  liable,  he  oould  land  a 
hundred  persons  equally  without  being  liable.  But 
in  the  latter  case  it  might  well  be  said  tnat  the  object 
in  calling  at  the  port  was  not  to  obtain  coals,  but  to 
land  passengers.  The  present  case,  however,  is 
similar  to  the  captain  taking  a  friend  on  board  and 
landing  him  at  some  particular  place,  in  which  case  it 
is  perfectly  clear  he  would  come  within  the  exemp- 
tion. Here  the  three  persons,  so  far  as  the  plaintiff  is 
concerned,  were  really  taken  on  board  as  the  friends 
of  the  master,  and  this  does  not  bring  upon  the  plain- 
tiff the  liability  to  these  light  dues.  He  is  withm  the 
exemption,  and  judgment  must  be  given  for  him. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  Botterell  &  Roche, 

Solicitors  for  the  defendants,  Sandilands  &  Co, 


Q.  B.  Div.  \ 

(Lord  Russell  of  Killowen,  |  Oct  25. 

C.J.,  and  Cave,  J.)        ) 

BiSGHOP  V,  ToLEB  (a.) 

Margarine — "  Le  Danak  " — FaUe  trade  description — 
Flace  of  manufacture — Merchandise  Marks  Act,  1887 
(50  <fc  51  Vict,  c,  28),  s,  2,  subsection  (2) ;  s.  3,  sub- 
section 1  (e)  (d). 

At  a  factory  in  Paris  margarine  was  manufactured, 
which  foas  sent  to  a  branch  factory  at  Southampton, 
There  th^.  margarine  went  through  a  process  in  which  10 
per  cent,  of  Danish  butter  and  milk  were  added.  This 
compound  was  then  sent  to  London,  to  a  shop  on  the  out- 
side of  which  appeared  the  words  **  French  Factory, 
Le  Dansk,*'  and  was  retailed  to  customers  under  the 
imme  of  **  Le  Dansk," 

Held,  that  the  substance  was  of  English  manufacture, 
and  that  the  setting  0/  the  compound  in  cardboard  boxes 
on  which  the  words  '*  French  Factory,  Le  Dansk " 
were  printed  was  a  false  trade  description  calculated  to 
deceive  the  public  as  to  the  place  or  country  where  the 
substance  was  manufactured. 

Special  case  stated  by  Mr.  Newton,  a  metropolitan 

(a.)  Reported  by  Erskine  Reid,  Esq.,  Bafnster- 
at-Law. 
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police  magistrate,  sitting  at  Marlboroogh-street 
Polioe  Oot^. 

In  this  case  Samuel  Bischop  was  summoned  in 
January  for  selling  margarine  to  which  a  false 
description  was  applied,  contrary  to  the  provisions  of 
the  Merchandise  Marks  Acts,  1887. 

On  March  30  Bischop  was  convicted  and  fined, 
subject  to  the  decision  of  this  court  upon  a  case 
stated. 

From  the  special  case  it  appeared  that  the  appel- 
lant was  manager  of  a  shop,  No.  69,  Oxford-street, 
for  M.  Auguste  Pellerin,  of  Paris,  which  is  used 
exclusively  for  the  sale  of  a  class  of  margarine  to 
which  the  name  of  **Le  Dansk*'  is  applied.  **Le 
Dansk  "  is  a  material  of  which  the  foun&tion  is  made 
in  France,  and  is  known  by  the  name  of  ^*  Oleomar- 
garine.** This  is  sent  over  to  Southampton,  and 
there  it  goes  through  a  process  in  which  10  per  cent, 
of  Danish  butter  and  milk  is  added,  and  it  is  then 
consigned  to  the  London  shop,  where  it  is  retailed 
to  customers  in  cardboard  boxes  on  which  appear  the 
words  *'  French  Factory.  Le  Dansk.'*  Before  a  box 
is  handed  to  a  customer  the  word  '* Margarine**  is 
stamped  on  it.  The  window  of  the  shop  was  filled 
with  a  pile  of  these  boxes  on  which  the  word 
«  Margarme  '*  was  not  printed,  and  outside  the  shop 
appeared  the  words  *'  Le  Dansk.    French  Factory.'* 

The  conviction  was  based  on  two  grounds— first, 
that  the  words  '*Le  Dansk*'  were  a  false  trade 
description  as  to  the  material  of  which  the  goods 
were  composed  within  the  meaning  of  section  2  (2) 
and  section  3  (r)  {e)  and  (d)  of  the  Merchandise 
Marks  Act,  1887,  the  substance  called  *<Le  Dansk*' 
being,  in  fact,  margarine;  and  secondly,  that  the 
words  "  Le  Dansk.  French  Factory  **  on  the  outside 
and  inside  of  the  shop  and  on  the  cardboard  boxes 
were  a  false  trade  description  as  to  the  place  or 
country  in  which  the  margarine  was  produced  within 
section  3  (i)  (6)  of  the  Act. 

H,  D,  Bonaey,  for  the  appellant. — I  submit  that  the 
words  **  Le  Dansk,*'  with  or  without  the  words 
**  French  Factory,*'  are  not  a  trade  description  within 
the  meaning  of  the  Act.  *'Le  Dansk"  is  a  mere 
fancy  name,  and  there  is  no  evidence  that  it  is  a 
trade-mark,  nor  is  there  evidence  that  if  that  name  is 
recognized  as  a  trade-mark  that  the  description  would 
be  a  false  one.  It  is  wrong  to  contend  that  the  words 
'*Le  Dansk**  and  "French  Factory**  necessarily 
mean  that  the  article  is  solely  of  French  manufac- 
ture. Moreover,  no  evidence  has  been  given  to  show 
that,  in  fact,  the  public  have  been  defrauded  by  the 
words  and  bought  the  article  as  one  wholly  of  foreign 
make.  Before  1887  the  name  was  lawfuUy  and  gene- 
rally applied  to  this  particular  kind  of  margarine. 

MouUon,  Q.C7.,  and  Morton  Smithf  for  the  respond- 
ent.— ^The  words  **  Le  Dansk  **  are  a  false  description 
within  the  meaning  of  section  2  (2)  («)  and  {d)  of  the 
Act,  the  substance  oeing  margarine.  There  are  only 
two  classes  of  ** butter"  recognized  in  the  trade. 
Pure  butter  is  one,  and  margarine,  sold  under  any 
name  you  like  to  call  it,  the  other.  The  words 
**  French  Factory "  used  on  the  boxes,  &c.,  are  a 
false  trade  description  as  to  the  place  of  manufacture 
within  the  meaning  of  section  3  (i.)  (6),  as  this  mar- 
garine is,  in  fact,  manufactured  at  Southampton. 

Bonsey  replied. 

The  Court  affirmed  the  conviction. 

Lord  BdSSBLL,  C.J.~I  do  not  think  that  the  first 
ground  of  complaint  alone  would  have  been  sufficient 
to  support  the  conviction,  because  the  words  '*  Le 
Dansk  "  do  not  sufficiently  by  themsdves  convey  the 
idea  of  what  was  meant  to  mislead  people  into  buy- 
ing this  material  as  something  different  and  better 


than  ordinary  margarine.  But  on  the  second  ground 
— nainely,  that  the  article  is  represented  as  being  of 
foreign  make — ^the  conviction  must  be  affirmed.  The 
fact  is  that  the  margarine  mannfactnred  in  Paris  is 
mixed  up  with  fresh  ingredients  at  Southampton. 
The  new  product  is  a  compound  substance  which  then 
becomes  a  finished  product,  and  receives  as  such  the 
name  of  '*  Le  Dansk."  The  false  description  consists 
in  this,  that  by  the  words  printed  on  the  boxes  and 
painted  on  the  shop  it  is  suggested  to  the  customer 
that  this  article  was  made  as  a  finished  article  in 
France,  which  is  not  the  case. 

Cave,  J.— I  concur. 

Appeal,  dismissed. 

Solicitors  for  the  appellant.  Neve  tk  Becic, 

Solicitor  for  the  respondent,  C,  Urquhart  Fisher. 


XlSidti  July  29,  1895. 

The  Mayor,  &c.,  of  Bradford  v.  Pickles,  (a.) 

Water — Watercourse — Water  percolating  underground — 
Malicious  intention — Bradford  Waterworks  Ad  (17 
A  18  Vict.  c.  cxxiv.),  s.  49. 

The  legal  right  of  a  landowner  to  divert  or  Uike  water 
which  percolates  underground  in  undefined  channeh  into 
adjoining  land  is  not  affected  by  his  motive  for  doing  so. 

The  Bradford  Waterworks  Act,  1854  (17  &  18  Vict.  c. 
cxxiv.)f  s.  49,  held  to  preserve  these  rights  of  the 
respondent. 

Decision  of  the  Court  of  Appeal,  43  W.  R,  189, 
[1895]  1  Ch.  145,  affirmed. 

This  was  an  appeal  by  the  plaintiffs  from  a  decision 
of  the  Coutt  of  Appeal  (Lord  Hersghsll,  L.C., 
LixDLEY  and  A.  L.  Smith,  L.J  J.),  reported  43  W.  E. 
189,  [1895]  1  Ch.  145. 

ThQ  statement  of  the  facts  as  given  by  Lord 
Watson  is  as  follows  : — 

The  appellants  have  purchased  under  statutory 
powers,  and  are  now  vested  with  the  whole  under- 
taking of,  the  Bradford  Waterworks  Co.,  incorporated 
by  an  Act  passed  in  1854  (17  &  18  Vict.  c.  124). 
which  transferred  to  that  company  the  undertaking 
of  a  corporation,  having  the  same  name,  created  by 
statute  m  1842  (5  Yict.  Sess.  2,  c.  6),  together  with 
all  rights  and  privileges  thereto  belonging.  The 
older  of  these  companies  acquired  for  the  purposes  of 
their  undertaking  a  parcel  of  land  known  as  Trooper 
Farm,  and  also  certiun  springy  and  streams  arising  in 
or  flowing  through  the  farm.  From  these  springs 
and  streams  the  appellants  and  their  predecessors 
have  hitherto  obtained  a  valuable  supply  of  water  for 
the  domestic  use  of  the  inhabitants  of  Bradford. 

Trooper  Farm  is  bounded  on  the  west  and  north 
by  lands  belonging  to  the  respondent,  which  are 
about  140  acres  m  extent.  The  first  of  these 
boundaries,  on  the  west,  which  is  alone  of  importance 
in  the  present  case,  is  a  public  highway  called  DoUs- 
lane.  The  respondent's  land  to  the  west  of  that 
boundary  is  on  a  higher  level  than  Trooper  Furm, 
and  has  a  steep  slope  downwards  to  the  lane.  Its 
substrata  are  intersected  by  two  faults  running  from 
east  and  west,  one  from  each  end  of  the  boundary, 
which  prevent  the  escape  of  percolating  water  either 

{a.)  Reported  by  Charles  H.   Graftow,   Baq., 
Barrister-at-Law. 
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to  the  north  or  south;  and  the  nature  and  the 
inclination  of  the  strata  is  such  that  the  sub- 
temoean  water  which  they  contain  must,  by  the 
natural  force  of  gravitation,  eventu^y  find  its  way 
to  Trooper  Farm. 

The  sources  from  which  the  appellants  derive  a 
tagpty  of  water  near  to  the  western  boundary  of 
Trooper  Farm  are  two  in  number.  The  first  of  these 
is  a  large  spring,  known  as  Many  Wells,  which  issues 
irom  t£eir  g^und  twenty  or  thirty  yards  to  the  east 
of  Dolls-lane.  The  second  is  a  stream  to  tiie  south 
of  Many  Wells,  which  has  its  origin  in  a  smaller 
apnng  on  the  respondent's  land,  close  to  Dolls-lane, 
at  a  point  known  as  the  Watering  Spot,  from 
iHuch  the  water  runs  in  a  definite  channel  into 
Trooper  Farm. 

It  is  an  adndtted  fact  that  neither  the  appellants 
nor  either  of  the  companies  whose  undertaking  is 
now  vested  in  them  ever  acquired  from  the  respondent 
or  his  predecessors  in.  title  any  part  of  their  legal 
right  to  or  interest  in  the  water  in  their  land,  whether 
above  or  below  the  ground;  and  also  that  the 
itamtes,  to  the  benefit  of  whose  provisions  the 
appellants  are  now  entitled,  make  no  provision  for 
compensating  the  respondent  in  the  event  of  such 
right  or  interest  being  prejudicially  affected  by  the 
^pellants'  undertaking. 

In  the  year  1892  the  respondent  began  to  sink  a 
ihaft  on  the  other  side  of  the  lane,  and  to  tke  west 
of  the  Many  Wells  Spring,  and  also  to  drive  a  level 
through  his  land  adjoming  the  lane  for  the  professed 
poTDOse  of  draining  the  strata,  with  a  view  to  the 
woning  of  his  minerals.  These  operations  had  the 
effect  of  occasionally  discolouring  the  water  in  the 
¥any  Wells  Spring,  and  idso  of  diminishing  to  some 
extent  the  amount  of  water  in  that  spring,  and  in  the 
stream  coming  from  the  Watering  Spot;  and  it 
became  apparent  that,  if  persevered  in,  they  would 
result  in  a  considerable  and  permanent  diminution  of 
the  water  supply  obtainable  from  these  sources.  The 
a|q)ellant8  then  brought  the  present  suit,  in  which 
they  crave  an  injunction  to  restrain  the  respondent 
from  continuing  to  sink  the  shaft  or  drive  the  level, 
and  from  doing  anything  whereby  the  waters  of  the 
spring  and  stream  might  be  drawn  off  or  diminished 
in  quantity,  orx)olluted,  or  injuriously  affected. 

The  ^pellants  alleged  in  their  statement  of  claim 
that  the  respondent  had  not  a  bond  fide  intention  to 
work  his  minerals,  and  that  his  intention  was  to  in- 
jure the  i^pellants,  and  so  to  endeavour  to  induce 
them  either  to  purchase  his  land  or  to  give  him  some 
other  compensation. 

North,  J.,  was  of  opinion  that  the  respondent's 
acts  were  forbidden  by  statute,  and  granted  an 
injunction:  42  W.  E.  697,  [1894]  3  Ch.  53.  The 
Court  of  Appeal  reversed  this  decision. 

The  Bradiord  Waterworks  Act  of  1854  incorporated 
the  Waterworks  Clauses  Act,  1847. 

Section  49  of  the  Act  of  1854,  which  was  identical 
m  terms  with  section  234  of  the  Bradford  Waterworlu 
Act  of  1842.  was  as  follows : — 

**  It  shall  not  be  lawful  for  any  person  other  than 
the  company  to  divert,  alter,  or  appropriate,  in  any 
other  manner  than  by  law  they  may  be  legally 
entitled,  any  of  the  waters  supplying  or  flowing  from 
certain  streams  and  springs  called  'Many  Wells/ 
arising  or  flowing  in  and  through  a  certain  farm  called 
'  Troc^per '  or  Many  Wells  Farm  in  the  township  of 
Wilsden,  in  the  parish  of  Bradford,  or  to  sink  any  well 
or  pit,  or  do  any  act,  matter,  or  thing  whereby  the 
«]atera  of  the  said  springs  might  be  drawn  off  or 
diminished  in  quantity;  and  if  any  person  shall 
illegally  divert,  alter,  or  appropriate  the  said  waters 
or  any  part  thereof,  or  unk  any  such  well  or  pit,  or 
ihaU  do  any  such  act,  matter,  or  thing,  whereby  the 


said  waters  may  be  drawn  off  or  diminished  in  quan- 
tity, and  shall  not,  immediately  on  being  requirod  so 
to  do  by  the  company,  repair  the  injury  done  by 
him,  so  as  to  restore  the  said  springs  and  the  waters 
thereof  to  the  state  in  which  tney  were  before  such 
illegal  act  as  aforesaid,  he  shall  forfeit  to  the  com- 
pany any  sum  not  exceeding  five  pounds  for  every  day 
during  which  the  said  supply  of  water  shall  be 
diverted  or  diminished  by  reason  of  any  work  done  or 
act  performed  by,  or  by  the  authority  of,  such  per- 
son, in  addition  to  the  damage  which  the  company 
may  sustain  by  reason  of  their  supply  of  water  being 
diminished.'' 

Cozens'ffardt/,  Q.C,  and  B,  Et/re,  for  the  appel- 
lants.— ^The  respondent,  in  diverting  the  water,  is 
acting  maliciously,  the  object  being  to  injure  another, 
which  is  unlawful:  Keeblev,  Hickeringilly  11  East. 
574.  In  Acton  v.  Blunddl,  12  M.  &  W.  324,  Tindal, 
C.J.,  at  p.  353,  quotes  Marcellus :  ''Si  non  animo 
vicini  nocendi,  sed  suum  agrum  meliorem  faciendi  " ; 
and  the  same  is  quoted  by  Lord  Wensley^lein  Ghase^ 
more  v.  Richards,  7  W.  R.  685,  7  H.  L.  Cas.  349,  387. 

Smith  V.  Kenrtckf  7  C.  B.  515,  559,  and  Mogul 
Steamship  Co,  v.  Macgregor^  Oow,  <k  Co.,  37  W.  R. 
756,  23  Q.  B.  D.  598,  were  also  referred  to. 

EveriU,  Q,C.,  Tindal  Atkinson,  Q.C,  Butcher, 
and  A,  P.  Longstaffe,  for  the  respondents,  were  not 
heard. 

The  House  took  time  for  consideration. 

Lord  Halsbury,  L.C. — In  this  action  the  plain- 
tiffs seek  to  restrain  the  defendant  from  doing  certain 
acts  which  they  allege  will  interfere  with  the  supply 
of  water  which  they  want,  and  which  they  are  in- 
corporated to  collect  for  the  purpose  of  better  sup- 
plying the  town  of  Bradford.  North,  J.,  ordered 
the  injunction  to  issue ;  but  the  Court  of  Appeal,  con- 
sisting of  Lord  HerscheU,  L.C,  Lindley  and  A.  L. 
Smith,  L.J  J.,  reversed  his  judgment. 

The  facts  that  are  material  to  the  decision  of  this 
question  seem  to  me  to  lie  in  a  very  narrow  compass. 
The  acts  done,  or  sought  to  be  done,  by  the  defen- 
dant were  all  done  upon  his  own  land,  and  the 
interference,  whatever  it  is,  with  the  flow  of  water 
is  an  interference  with  water  which  is  underground, 
and  not  shewn  to  be  water  flowing  in  any  defined 
stream,  but  is  percolating  water,  which  but  for  such 
interference  would  undoubtedly  reach  the  plaintiffs' 
works,  and  in  that  sense  does  deprive  them  of  the 
water  which  they  would  otherwise  get.  But,  al- 
though it  does  deprive  them  of  water  which  they 
would  otherwise  get,  it  is  necessarv  for  the  plaintiffis 
to  estebUsh  that  they  have  a  right  to  the  flow  of 
water,  and  that  the  defendant  has  no  right  to  do 
what  he  is  doing. 

I  am  of  opinion  that  neither  of  those  propositions 
can  be  established.  Apart  from  the  consideration  of 
the  particular  Act  of  Parliament  incorporating  the 
plaintiffs,  which  requires  separate  treatment,  the 
Question  whether  the  plaintiffs  have  a  right  to  the 
now  of  such  water  appears  to  me  to  be  covered  by 
authority.  In  the  case  of  Chasemore  v.  Richards  it 
became  necessary  for  this  House  to  decide  whether 
an  owner  of  land  had  a  right  to  sink  a  well  upon  his 
own  premises,  and  thereby  abstract  the  subterranean 
water  percolating  through  his  own  soil,  which  would 
otherwise,  by  the  natund  force  of  gravity,  have  found 
its  way  into  springs  which  fed  the  river  Wandle,  the 
flow  of  which  the  plaintiff  in  that  action  had  enjoyed 
for  upwards  of  sixty  years. 

The  very  question  was  then  determined  by  this 
House,  and  it  was  held  that  the  landowner  had  a 
right  to  do  what  he  had  done,  whatever  his  object  or 
purpose  might  be,  and  although  the  purpose  might 
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be  wholly  unooimected  with  the  enjoyment  of  his 
own  estate. 

It  therefore  appears  to  me  that,  treating  this 
question  apart  from  the  particular  Act  and,  indeed, 
apart  from  the  49th  section  of  the  Bradford  Water- 
works Act,  1854,  upon  which  the  whole  question  turns, 
it  would  be  absolutely  hopeless  to  contend  that  this 
case  is  not  governed  by  the  authority  of  Chasemnre  v. 
Jticharda, 

This  brings  me  to  the  49th  section  of  the  Act  of 
1854,  17  &  18  Vict.  c.  124,  upon  which  reliance  has 
been  placed.     [His  lordship  read  it.] 

Whatever  may  be  said  of  the  drafting  of  this  sec- 
tion, two  things  are  clear ;  first,  that  the  section  in 
its  terms  contemplates  that  persons  other  than  the 
company  may  be  legally  entitled  to  divert,  alter,  or 
appropriate  the  waters  supplying  or  flowing  fro;u  the 
streams  and  springs ;  and,  secondly,  that  the  acts 
against  which  the  section  is  directed  must  be 
illegal  diversion,  alteration,  or  appropriation  of  the 
said  waters. 

The  natural  interpretation  of  such  language  seems 
to  me  to  be  this :  that  where  the  generality  of  the 
language  of  the  section  might  apply  to  any  alteration 
or  appropriation  of  waters  supplying  or  flowiog  from 
the  streams  and  springs  called  '*Many  Wells,"  the 
section  only  intended  to  protect  such  streams  and 
springs  and  supplies  as  the  company  should  have 
acquired  a  right  to  by  purchase,  compensation,  or 
otherwise;  but  in  such  wise  as  should  vest  in  them 
the  proprietorship  of  the  waters,  streams,  springs, 
&c.  And,  lest  the  generality  of  the  language  should 
give  them  more  than  that  to  which  tliey  had  ac- 
quired the  proprietary  right,  the  legal  rights  of 
all  other  persons  were  expressly  saved;  and  upon 
this  assimiption  the  latter  part  of  the  section 
makes  penal  the  illegal  diversion,  alteration,  or 
appropriation  of  any  streams,  &c.,  of  which,  by 
the  hypothesis,  the  comj^any  had  becoms  the  pro- 
prietor. 

I  do  not  think  that  North,  J.,  does  justice  to  the 
language  of  the  section  when  he  says  that  *'  the 
section  enacts  that  a  man  is  not  to  do  certain  specified 
things  except  so  far  as  he  may  lawfully  do  them.** 
The  faUacy  of  that  observation  (with  all  respect  to 
North,  J.)  resides  in  the  phrase  ''certain  specified 
things.*'  If  my  reading  of  the  section  be  correct, 
the  thing  that  is  prohibited  is  taking  or  diverting 
water  which  has  been  appropriated  and  paid  for  by 
the  company ;  but  the  thmg  which  is  not  prohibited 
is  taking  water  which  has  not  reached  the  company's 
premises,  to  the  propertv  in  which  no  title  is  given 
by  the  section,  and  which,  by  the  very  act  complained 
of,  never  can  reach  the  com])any's  premises  at  all. 
To  use  popular  language,  therefore,  what  is  prohibited 
is  taking  what  belongs  to  the  company,  and  what  is 
not  prohibited  is  talang  what  does  not  belong  to  the 
company. 

I  nave  used  popular  language  because  I  have  no 
doubt  that  the  draftsman  who  drew  the  section  was 
encountered  with  the  proposition  in  his  own  mind 
that  you  could  not  absolutely  assert  property  of  per- 
colating water  at  all.  You  may  have  a  right  to  the 
fiow  of  water — you  may  have  a  property  in  the 
water  when  it  is  collected  and  appropriated  and 
reduced  into  possession;  but,  in  view  of  the  par- 
ticular subject-matter  with  which  the  draftsman 
was  dealing,  it  seems  to  me  intelligible  enough 
why  he  adopted  the  phraseology  now  imder  con- 
struction. 

It  appears  to  me  that  this  is  the  true  construction 
of  the  section  from  the  language  itsdf.  But  I  confess 
I  can  entertain  no  doubt  thiat  tibe  mere  fact  that  t^e 
section,  as  oonstrued  by  the  plaintiffs,  affords  no  right 
to  compensation  to  those  whose  rights   might  be 


affected,  is  conclusive  against  the  construction  con- 
tended for  by  the  plaintiffis. 

The  only  remaining  point  is  the  question  of  fact 
alleged  by  the  plaintiffs,  that  the  acts  done  by  the 
defendant  are  done,  not  with  any  view  which  deals 
with  the  use  of  his  own  land  or  the  percolating  water 
through  it,  but  is  done,  in  the  language  of  the 
pleader,  **  maliciously.**  I  am  not  certain  that  I  can 
understand  or  give  any  intelligible  construction  to  the 
word  so  used.  Upon  the  supposition  on  which  I  am 
now  arguing,  it  comes  to  an  allegation  that  the 
defendant  did  maliciously  something  that  he  had  a 
right  to  do.  If  this  question  were  to  have  been  tried 
in  old  times  as  an  injury  to  the  right  of  the  plaintiff 
in  an  action  on  the  case,  the  })laintiff  would  have  bad 
to  allege,  and  to  prove,  if  traversed,  that  he  wa« 
entitled  to  the  flow  of  the  water,  which,  as  I  have 
already  said,  was  an  allegation  he  would  have  failed 
to  establish. 

This  is  not  a  case  in  which  the  state  of  mind  of  the 
person  doing  the  act  can  affect  the  right  to  do  it.  If 
it  was  a  lawful  act,  however  ill  the  motive  might  be, 
he  had  a  right  to  do  it.  If  it  was  an  uulaw  f ul  act, 
however  good  his  motive  might  be,  he  would  have  no 
right  to  do  it.  Motives  and  intentions  in  such  a 
question  as  is  now  before  your  lordships  seem  to  me 
to  be  absolutely  irrelevant.  But  I  am  not  prepared 
to  adopt  Lindley,  L.  J.*s  view  of  the  moral  obliquity 
of  the  person  insisting  on  his  right  when  that  right  is 
challenged.  It  is  not  an  imcommon  thing  to  stop 
up  a  path  which  may  be  a  convenience  to  everybody 
else,  and  the  use  of  which  may  be  no  inconvenience 
to  the  owner  of  the  land  over  which  the  path  goes. 
But  when  the  use  of  it  is  insisted  upon  as  a  right,  it 
is  a  familiar  mode  of  testing  that  right  to  stop  the 
permissive  use,  which  the  owner  of  the  land  would 
contend  it  to  be,  although  the  use  may  form  no  incon- 
venience to  the  owner. 

So,  here,  if  the  owner  of  the  adjoining  land  is  in  a 
situation  in  which  an  act  of  his,  lawfully  done  on  his 
own  land,  may  divert  the  water  which  would  other- 
wise go  into  the  possession  of  this  trading  company, 
I  see  no  reason  why  he  should  not  insist  on  their 
purchasing  his  interest  from  which  this  trading  com- 
pany desires  to  make  profit. 

For  these  reasons  I  am  of  opinion  that  this  appeal 
ought  to  be  dismissed,  with  costs,  and  that  the  plain- 
tiffs should  pay  to  the  defendant  the  costs  both  here 
and  below. 

Lord  Watson  [after  stating  the  facts:—]  It  is 
clear  that,  apart  from  any  privilege  which  may  hav<* 
been  conferred  upon  them  by  statute,  the  respondent, 
as  in  a  question  with  the  appellants,  hiis  a  legal  right 
to  divert  or  impound  the  water  percolating  beneath 
the  surface  of  his  land,  so  as  to  prevent  its  reaching 
Trooper  Farm,  and  feeding  or  assisting  to  feed  the 
Many  Wells  Spring  or  the  stream  flowing  from  the 
Watering  Spot.  Upon  that  point  there  can  be  no 
doubt  since  Ohnaemore  v.  Rkharda  was  decided  by 
this  House  in  the  year  1859.  But  the  appellants 
pleaded  at  your  lordships*  bar,  as  they  did  in  both 
courts  below,  that  the  principle  of  Chasemore  v. 
Bichards  is  inapplicable  to  the  present  case,  because, 
in  the  first  place,  the  operations  contemplated  and 
commenced  by  the  respondent  are  by  statute  expressly 
prohibited ;  and,  in  the  second  place,  these  operotians 
were  designed  and  partly  carried  out  by  the  reeptm- 
dent,  not  with  the  honest  intention  of  improving 
the  value  of  his  land  or  minerals,  but  with 
the  sole  object  of  doing  injury  to  their  under- 
taking. 

The  statutory  provisions  upon  which  the  appellants 
rely  as  supporting  the  first  of  these  pleas  ate  to  be 
found  in  section  234  of  the  Act  of  1842,  and  in  1 
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tion  49  of  the  Act  of  1854,  which  is  a  mere  repetition 
of  the  mevious  enactment.  The  cause  relates  to  the 
Uany  Wells  ^rings,  an  expression  which,  as  the 
context  shows,  mdudes  the  stream  coming  from  the 
Watering  Spot.  It  contains  two  separate  enactments, 
the  one  of  them  prohibitory  and  the  other  penal. 
First  of  all,  it  dedares  that  it  shall  not  be  Lawful 
"for  any  person  other  than  the  said  company  to 
divert,  altco',  or  appropriate,  in  any  manner  other 
thin  by  law  th^  may  be  le^^y  entitled,"  any  of  the 
waters  "  supplymff  or  flowmg  from  "  these  springs, 
or  to  sink  any  weU  or  pit,  or  to  do  any  act,  matter, 
or  thing  whcoeby  *'  the  waters  of  the  said  springs  " 
msT  be  drawn  off  or  diminished  in  quantity,  ^fiiat 
deoWation  is  followed  by  the  provision  that  **  if  any 
penon  shall  illegally  divert,  alter,  or  appropriate  the 
njd  water,  ac  any  part  thereof,  or  sink  any  such  well 
or  pit,  or  shall  do  any  such  act,  matter,  or  thing 
wliereby  the  said  waters  shall  be  drawn  off  or  dimin- 
iihed  in  quantity,"  and  shall  not,  on  being  required 
todo  ao  b¥  the  company,  immediately  restore  the 
RiringB  and  waters  to  the  same  condition  in  which 
they  were  before  the  illegal  act,  they  shall  be  liable  to 
pay  five  pounds  to  the  company  for  each  day  until 
restoration  is  made,  besides  compensating  the  com- 
pany for  any  damage  sustained  through  their  illegal 
set. 

The  ^mellants  endeavoured  to  construe  the  pro- 
hibitory clause  as  effectang  a  virtual  confiscation  in 
their  favoor  of  ^U  water  rights  in  or  connected  with 
the  respondent's  land  lying  to  the  west  of  Trooper 
Fana.  It  appears  to  me  to  be  exceedingly  improb- 
ahle  that  the  Legislature  should  have  intended  to 
deprive  a  landowner  of  part  of  his  property  for  the 
bmefit  of  a  ooomieroial  company  without  any  pro- 
vision for  compensating  him  for  his  loss.  But  it  is 
not  necessary  to  rely  upon  probabilities,  because,  in 
my  opinion,  the  language  ox  the  clause  is  incapable 
of  beerinff  such  an  interpretation.  I  think  the  plain 
object  of  the  statutory  prohibition,  which  has  two 
dtsonot  branches,   was  to   give   protection  to  the 

pply  of  water  which  had  been  acquired  by  or 


_  to  the  company  for  the  time  being ;  and 
that  it  was  not  meant  to  forbid,  and  does  not  pre- 
vsnt,  any  legitimate  use  made  by  a  neighbouring 
nrqpffietor  of  water  running  upon  or  percolating 
wow  his  land  before  it  reached  the  company's 
smply  and  became  part  of  their  ondertaldng. 

xLe  first  branch  makes  it  unlawful  for  any  person 
other  than  the  company  to  divert,  alter,  or  appro- 
priate any  of  the  **  waters  now  supplying  "  the  Msmy 
W^Oa  Sj^nn^,  which  appear  to  include  sources  of 
snp^y  existmg  upon  hmds  adjacent  to  Trooper 
farm*  Had  the  prohibition  been  absolute,  it  would 
have  stmdk  against  the  operations  of  the  respondent ; 
but  it  is  subject  to  the  qualification  that  the  respon- 
dent, or  any  landowner  similarly  situated,  may  taw- 
folly  divert  those  waters  which  ultimately  feed  the 
Many  Wells  Springs,  so  long  as  he  does  so  in  any 
mamwr  which  is  not  in  excess  of  his  common  law 
rights.  The  renKmdent's  opNsrations,  of  which  the 
sfyeTlfcTits  oomiuain,  are  within  his  proprietary  right, 
and  are  therefore  not  obnoxious  to  that  part  of  the 
prc^ubition. 

The  second  branch,  which  prohibits  the  sinking  of 
wells  and  other  operations,  has  no  reference  to  out- 
side waters  more  or  less  distant  which  might  ulti- 
mately find  their  way  to  the  Manjr  Wells  Springs. 
It  relates  to  "the  waters  of  the  said  springs"— an 
•■tHeeaion  which,  in  my  opnion,  can  only  denote  the 
Winers  which  have  aottudly  reached  the  Many  Wells 
SpcnBgSy  or  some  channel  or  reservoir  which  has  been 
prepared  for  Uieir  reception  upon  their  issuing  from 
these  qffinps.  Hie  prohibitaon  gives  effective  pro- 
tection against  the  withdrawal  or  diminution,  either 


by  an  adjacent  proprietor  or  any  other  person,  of 
waters  wluch  have  come  within  the  domimon  of  the 
appellants.  But  it  does  not  prevent  the  diversion  or 
impounding  by  an  adjacent  proprietor  of  water  in 
his  own  land  which  has  never  reached  that  point,  so 
long  as  his  operations  are  such  as  the  law  permits. 
For  these  reasons,  in  so  far  as  concerns  the  first  plea 
urged  for  the  appellants,  I  concur  in  the  judgment  of 
the  Court  of  Appeal. 

The  second  jUea  urged  by  the  appellants,  which 
was  rejected  by  both  courts  below,  was  founded 
upon  the  text  of  the  Roman  law  (Dig.  lib.  39,  tit.  3, 
art.  1,  s.  12),  and  abo,  somewhat  to  my  surprise, 
upon  the  law  of  Scotland.  I  venture  to  doubt 
whether  the  doctrine  of  MarceUus  would  assist  the 
appellants'  contention  in  this  case;  but  it  if 
unnecessary  to  consider  the  point,  because  the  noble 
and  learned  lords  who  took  part  in  the  decision  of 
Cfhasemore  v.  Bicharda  held  that  the  doctrine  had  no 
place  in  Hie  law  of  England. 

I  desire,  however,  to  say  that  I  cannot  assent  to 
the  view  as  to  the  law  of  Scotland  laid  down  by 
Lord  Wensleydale  in  Chasemare  v.  Richards.  The 
noble  and  learned  lord  appears  to  have  accepted  a 
passage  in  Mr.  Bell's  Principles  (section  966),  which 
is  expressed  in  very  general  terms,  and  is  calculated 
to  nuslead  unless  it  is  read  in  the  light  of  the 
decisions  upon  which  it  is  founded.  I  am  aware 
that  the  phrase  in  cemukUionem  vicini  was  at  one 
time  frequently,  and  is  even  now  occasionally,  very 
loosely  used  by  Scottish  lawyers.  Bat  I  know  of  no 
case  in  which  the  act  of  a  proprietor  has  been  found 
to  be  illegal,  or  restrained  as  being  in  csmulcUionem, 
where  it  was  not  attended  with  offence  or  injury  to 
his  neighbour.  In  oases  of  nuisance  a  degree  of 
indulgence  has  been  extended  to  certain  operations, 
such  as  burning  limestone,  which  in  law  are  regarded 
as  necessary  evils.  If  a  landowner  proceeded  to 
bum  limestone  close  to  his  march  so  as  to  cause 
annoyance  to  his  neighbour,  there  being  other  places 
on  his  property  where  he  could  conduct  the  opera- 
tion with  equal  or  greater  convenience  to  himself 
and  without  giving  cause  of  offence,  the  court  would 
probably  grant  an  interdict.  But  the  principle  of 
(gmulaiio  has  never  been  carried  further.  The  law 
of  Scotland,  if  it  differs  in  that,  is  in  all  other 
respects  the  same  with  the  law  of  England.  No 
use  of  property  which  would  be  legal  u  due  to  a 
proper  motive  can  become  illegal  because  it  is 
prompted  by  a  motive  which  is  improper  or  even 
malicious. 

I  therefore  concur  in  the  judgment  which  has  been 
moved  by  the  Lord  Chancellor. 

Lord  AsHBOTTBNE. — I  concur^  To  my  mind  the 
case  is  clear,  and  turns  upon  considerations  sufB.- 
dently  simple  and  far  from  obscure. 

The  plaintifiiB  have  no  case  unless  they  can  show 
that  they  are  entitled  to  the  fiow  of  the  water  in 
question,  and  that  tiie  defendant  has  no  right  to  do 
what  he  is  doing.  Patting  aside  the  statutes,  the 
defendant's  rights  cannot  be  seriously  contested. 
The  law  stated  by  this  House  in  Chasemore  v. 
Bicharda  cannot  be  questioned.  Mr.  Pickles  has 
acted  within  his  legal  rights  throughout ;  and  is  he  to 
forfeit  those  legal  rights  and  be  punished  for  their 
legal  exercise  b^use  certain  motives  are  imputed  to 
him  ?  If  his  motives  were  the  most  generous  and 
philanthropic  in  the  world,  they  would  not  avail 
him  when  his  actions  were  illej^.  If  his  motives  are 
selfish  and  mercenary,  that  is  no  reason  why  his 
rights  should  be  confiscated  when  his  actions  are 
legal. 

It  is  to  be  noted  that  tiie  defendant  or  his  pre- 
decessors in  title  neve):  parked  with'any  of  thenr'legal 
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rights;  it  is  not  suggested  that  the  phiintiffs,  by 
agreement  or  othermse,  ever  acquired  them ;  and  no 
indication  is  given  that  there  is  any  int^tion  to 
compensate  the  defendant  for  his  legal  rights  sought 
to  be  appropriated  or  injuriously  affected  by  the 
plaintiffs. 

The  appellants'  contention  on  the  construction 
of  the  statutes  would  practically  confiscate 
the  defendant's  water  rights.  I  see  nothing  in  the 
statutes  to  interfere  with  or  prejudice  his  leg^  rights. 
Very  dear  words  would  be  required  to  support  the 
contention  that  legal  rights  have  been  swept  away 
without  compensation.  Waters  that  have  come  under 
the  control  of  the  appellants  are  fully  protected ; 
but  there  is  not  a  word  to  hinder  or  cramp  the  action 
of  Mr.  Pickles,  unless  he  acts  **  illegally,"  or  proceeds 
*'  in  any  manner  other  than  by  law  he  maybe  legally 
entitled." 

I  therefore  concur  in  the  order  proposed* 

Lord  Maonaghtbn.— For  fifty  years  the  Corpora- 
tion of  Bradford  have  supplied  their  town  with  water. 
They  were  empowered  to  do  so  by  an  Act  of  Parlia- 
ment passed  in  1854,  which  authorized  and  required 
them  to  purchase  the  undertaking  of  a  then  existing 
company  called  **  The  Bradford  Waterworks  Ck>." 

The  chief  source  of  their  water  supply  was  taken 
over  from  the  company.  It  comes  from  a  duster  of 
springs  known  as  *'The  Many  Wells."  These 
springs  issue  from  the  lower  slope  of  a  hillside  some 
mstance  from  the  town.  Above  them,  in  the  imme- 
diate neighbourhood,  there  is  a  tract  of  land 
bdonginff  to  Mr.  Pickles,  the  respondent.  Owing 
to  the  fau  of  the  ground  and  the  nature  and  He  of  the 
strata  beneath  the  surface,  Mr.  Pickles'  land  forms  a 
sort  of  gathering-room  or  reservoir  for  subterranean 
water.  Two  faults,  nearly  paralld  to  each  other, 
run  downwards  through  it,  and  there  is  a  bottom  of 
impermeable  day.  At  present  there  is  no  way  of 
escape  for  the  imprisoned  waters  except  by  the  Many 
WdlB  Springs.  Within  the  ambit  of  his  own  land 
Mr.  Pickles  has  set  about  making  a  tunnel  or  drift 
which,  apparently,  is  intended  to  pierce  one  of  the 
two  faults  that  keep  the  underground  water  within 
bounds.  If  this  is  aone,  the  result,  it  is  said,  wiU  be 
to  allow  the  water  to  run  off  in  some  other  direction 
The  Coiporation  claim  an  injunction  to  restrain  Mr. 
Pickles  from  going  on  with  the  proposed  work.  They 
put  their  case  in  two  ways.  They  say  that  under  the 
circumstances  the  operation  which  Mr.  Pickles 
threatens  to  carry  out  is  something  in  excess  of  his 
rights  as  a  landowner.  Failing  that  ground,  they 
maintain  that  his  proceedings  are  in  contravention  of 
the  express  terms  of  their  special  Act. 

As  regards  the  first  point,  the  position  of  the 
appdlants  is  one  which  it  is  not  very  easy  to  under- 
stand. They  cannot  dispute  the  law  laid  down  by 
this  House  in  Chaaemore  v.  Bichards,  Thev  do  not 
suggest  that  the  underground  water  witn  which 
Mr.  Pickles  proposes  to  deal  flows  in  any  defined 
channeL  But  they  say  that  Mr.  Pickles'  action  in 
the  matter  is  malidous,  and  that,  because  his  motive 
is  a  bad  one,  he  is  not  at  liberty  to  do  a  thing  which 
every  landowner  in  the  country  may  do  with 
impunity  if  his  motives  are  good.  Mr.  Pickles,  it 
seems,  was  so  alarmed  at  this  view  of  the  case  that 
he  tried  to  persuade  the  court  that  all  he  wanted  was 
to  unwater  some  beds  of  stone  which  he  thought  he 
could  work  at  a  profit.  In  his  innocent  enterprise 
the  court  found  a  sinister  design.  And  it  may  be 
token  that  his  real  object  was  to  shew  that  he  was 
master  of  the  situation,  and  to  force  the  Corporation 
to  buy  him  out  at  a  price  satisfactory  to  himself. 
Well,  he  has  something  to  sell,  or,  at  any  rate,  he  has 
something   which   he   can    prevent     other   people 


enjo3ring  unless  he  is  paid  for  it.  Why  should  he, 
he  may  think,  without  fee  or  reward,  keep  his  land 
as  a  store-room  for  a  commodity  which  the  corpora- 
tion dispense,  probably  not  gratuitously,  to  the 
inhabitants  of  Bradford?  fie  prefers  his  own 
interests  to  the  public  good.  He  may  be  churli^, 
selfish,  and  grasping.  His  conduct  may  seem 
shocking  to  a  moral  philosopher.  But  where  ii  the 
malice  P  Mr.  PicUes  has'  no  spite  against  the  people 
of  Bradford.  He  bears  no  ill  will  to  the  corporation. 
They  are  wdcome  to  the  water,  and  to  his  land  too, 
if  they  will  i>ay  the  price  for  it.  So  much,  perhaps, 
might  be  said  in  defence  or  in  palliation  of  Mr. 
Pickles'  conduct.  But  the  real  answer  to  the  claioi 
of  the  Corporation  is  that  in  such  a  case  motives  are 
immaterial.  It  is  the  act,  not  the  motive  for  the  act, 
that  must  be  regarded.  If  the  act,  apart  from 
motive,  gives  rise  merdy  to  damage  widiout  legal 
injury,  the  motive,  however  reprehensible  it  may  be, 
wul  not  supply  that  element. 

On  this  point,  both  North,  J.,  and  the  Court  of 
Appeal  decided  against  the  Corporation.  And  the 
decision,  as  it  seems  to  me,  is  plainly  right 

On  the  second  point  on  which  North,  J.,  was  in 
favour  of  the  Corporation  and  the  Court  of  Appeal 
against  them,  there  is  certainly  more  to  be  said.  I 
quite  agree  with  the  Court  of  Appeal  in  the  result  at 
which  ttiey  have  arrived.  But,  speakine  for  myself, 
I  rather  take  leave  to  doubt  whether  the  section  of 
the  special  Act  on  which  the  question  turns  is  so  un- 
satisnu)tory,  so  ill-drawn,  and  so  difficult  to  construe 
as  it  seemed  to  be  to  the  Court  of  Appeal. 

The  old  waterworks  company  was  incorporated  by 
an  Act  passed  in  1842.  It  was  dissolved  and  re- 
incorporated in  1854  in  view  of  the  immediate  transfer 
of  tiie  undertaking  to  the  Corporation. 

In  the  Act  of  1854,  the  provisions  of  which  were 
kept  in  force  for  the  benefit  of  the  Corporation,  the 
section  in  question  is  the  49th.  But  that  section  is 
merely  a  reproduction  of  section  234  in  the  Act  of 
1842.  And  it  will  be  more  convenient  to  deal  with 
the  earlier  Act. 

The  Act  of  1842  scheduled  certein  lands  which  the 
company  were  empowered  to  teke.  Amoiiff  them 
was  part  of  a  farm  belonging  to  one  Seth  Wright, 
which  was  known  as  Trooper  or  Many  Wella  Farm. 
By  section  233  the  company  were  authorized  to  divert 
or  alter  the  course  of  a  certain  beck  called  Hewenden 
Beck,  which  is  a  tributary  of  the  Biver  Aire,  "  and 
also  to  divert  and  teke  the  water  from "  the  Many 
Wells  Sprinffs,  described  as  *'  the  springs  and  streams 
of  water  cculed  Many  Wells,  arismg  or  flowing  in 
and  through  .  •  .  Trooper  or  Many  Wells 
Farm." 

At  the  date  of  the  passing  of  the  Act  Uie  waten 
issuing  from  the  Many  Wdls  Springs  in  Trooper 
Farm,  and  a  stream  which  rose  in  the  adjoining  land, 
flowed  in  several  defined  channels  through  Trooper 
Farm  into  Hewenden  Beck,  which  forms  one  of  the 
boundaries  of  the  farm.  The  scheduled  portion  of 
the  farm  comprised  apparently  some,  but  not  all,  of 
those  channels.  However,  after  the  Act  was  passed, 
the  company  purchased  the  whole  of  Trooper  Farm ; 
and,  as  required  by  the  Act,  they  made  oompoiaa- 
tion  to  the  millowners  on  Hewenden  Beok  for 
the  loss  of  the  waters  of  the  Many  Wells  Springs. 

Section  234  is  a  protective  clause  corresponding  in 
the  main  with  section  14  in  the  Waterworks  Clauses 
Act,  1847.  It  was  to  come  into  operation  after  the 
purchase  of  the  Many  Wells  Springy. 

According  to  the  ordinary  course  of  lenslatioii  in 
this  country,  a  clause  of  that  sort  is  intended  to  pro- 
tect property,  rights,  and  interests  which  liave  been 
acquired  by  purchase,  not  to  transfer  arlntrarily 
from  one  person  to  another  property  and  rights  for 
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wbioh  nothing  has  been  paid,  and  for  whidh  no  oom- 
penaation  is  provided. 

Section  234  prohibita  in  terms  two  classes  of  Acts, 
and  it  imposes  a  penalty  not  exceeding  £5  per  day 
<m  any  person  inninffing  its  provisions  so  long  as  the 
iDJory  lasts.  One  of  these  classes  is  treated  as  legal 
or  illc|^  according  to  drciunstances ;  the  other  is 
boated  as  ill^^  under  all  circumstances. 

In  the  first  place,  the  section  says  that  *'  after  the 
Many  Wells  Springs  have  been  purchased  by  the 
company,  it  shall  not  be  lawful  for  any  person  other 
than  the  said  company  to  divert,  aJter,  or  appropriate 
in  any  other  manner  than  by  law  they  may  oe  legally 
entitled  any  of  the  waters  now  supplying  or  flowing 
from  the  same."  Both  as  legaraa  the  undergroimd 
Bourcea  of  the  springs  and  as  regards  the  streams 
flowing  from  them  in  their  natural  course,  it  forbids 
any  act  by  any  person  in  excess  of  his  legal  rights. 
At  that  tune  it  must  be  remembered  that  the  rights  of 
landowners  in  regard  to  underground  water  had  not 
been  finally  determined.  If  the  view  which  com- 
mended itself  to  the  Court  of  Exchequer  in  Dickin- 
mn  T.  Grand  Junction  Ckinai  Co,,  7  Ex.  282,  had 
been  established,  the  proposed  action  of  Mr.  Pickles 
would,  no  doubt,  have  been  illegal.  As  it  is,  there  is 
nothing  in  the  first  part  of  the  prohibition  to  restrict 
or  curtail  his  rights  as  a  landowner  in  dealing  with 
ondeiground  water  percolating  through  his  land  in 
unknown  channels. 

In  the  second  place,  the  section  declares  that  no 
penoD,  but  the  company  is  '<  to  sink  any  well  or  pit, 
or  do  an^  act,^  matter,  or  thing  whereby  the  waters 
of  the  said  springs  may  be  drawn  off  or  diminished  in 
quantity."  What  is  the  meaning  of  the  expression 
"  the  water  of  the  said  springs  "  ?  The  natural  and 
obvious  meaning  seems  to  me  to  be  the  waters  issuing 
from  the  springs,  such  as  tibey  happen  to  be  in 
quantity  and  volume,  at  the  point  of  issue,  or  in  one 
case  at  the  point  of  entry,  into  Trooper  Farm.  The 
expression  cannot  include  the  undern'ound  sources 
wnioh  serve  to  feed  the  sprinffs.  Otherwise  you 
would  have  this  singular  result,  Siat  things  which  by 
reason  of  the  saving  of  existing  rights  are  treated  as 
legal  and  permissime  in  one  part  of  the  dause  are 
treated  as  illegal  and  prohibited  by  another.  It 
must  mean  the  water  which  the  company  were 
authoriased  to  <<  divert  and  take  from  "  those  springs 
i^ndi  the  section  at  its  commencement  assumes  the 
ocnnpany  to  have  purchased— not  the  waters  which 
snp^y  the  springs,  out  the  watOTS  which  the  springs 
suMftly.  A  comparison  of  other  sections  in  the  Act 
wuf  confirm  this  view,  if  any  confirmation  is  required. 
The  expression,  "the  waters  of  the  said  *Many 
Wdls '  "  occurs  in  section  275,  and  then  it  is  evidently 
synonymous  with  the  following  words  in  a  parallel 
passage  in  section  238 :  '<  The  water  issuing  from  the 
springs  of  water  before  mentioned  call^  'Many 
Wells/  and  which  is  hereby  authorized  to  be  taken 
and  diverted  for  the  purposes  of  this  Act." 

After  the  company  bad  compensated  the  mill- 
owneirs  on  Hewniden  Beck  and  purchased  Trooper 
Farm,  the  waters  of  the  Manv  Wells  Springs  at  and 
from  tlie  point  of  issue  in  ^nropper  Farm,  and  the 
water  of  the  stream  which  rose  in  the  adjoining  land 
at  and  from  the  point  of  its  entry  into  Trooper  Farm, 
became  the  absolute  property  of  the  company,  and  it 
was  the  duty  of  the  oompany  to  carry  those  waters  to 
Bradford.  No  one  was  to  interfere  with  them.  Any 
SBch  interference  is  characterized,  in  a  later  part  of 
the  section,  as  an  illegal  act  And,  indeed,  it  seems 
to  me  very  difficult  to  conceive  how  such  an  act 
oonld  in  any  case  be  legal,  unless  the  company 
oonstracted  their  works  in  a  perverse  and  fooHsh 
maimer.  Ko  one  from  whom  the  company  acquired 
land  or  even  an  easement  for  the  purposes  of  their 


works  could  lawfully  let  down  those  works.  No  one 
else,  it  may  be  assumed,  would  be  in  a  position  to  do 
so.  No  one  could  lawfully  tap  their  aqueducts  or 
conduits. 

I  am  of  opinion  that  the  act  which  Mr.  Pickles 
proposes- to  do  is  not  within  either  of  the  two  classes 
of  prohibited  acts  mentioned  in  section  234.  It  is  not 
within  the  first  dass,  because  at  the  time  of  the 
passing  of  the  Act  his  predecessor  was  lesally  en- 
titled, and  he  is  now  legally  entitled,  to  do  the  thing 
which  is  complained  of.  It  is  not  within  the  second 
class,  because  Mr.  Pickles  does  not  propose  to  do  any- 
thing which  can  have  the  effect  of  drawing  off  or 
diminishing  in  quantity  the  waters  of  the  Many  Wells 
^rings,  Booh.  as  they  may  be  at  the  point  of  issue  in 
Irooper  Farm,  or  as  regards  the  stream  which  does 
not  rise  in  Trooper  Farm  at  the  point  of  its  entry 
into  that  farm. 

It  was  argued  somewhat  faintly  that  section  49  of 
the  Act  of  1854  must  have  a  wider  meaning  than  that 
which  I  think  oueht  to  be  attributed  to  section  234  of 
the  Act  of  1842,  because  the  Act  of  1854  incorporates 
the  Waterworks  Clauses  Act  of  1847,"  and  section  14  of 
that  Act  covers,  it  is  said,  ev^ything  which  is 
covered  by  section  234  of  the  Act  of  1842,  if  it  be 
construed  as  it  seems  to  me  it  ought  to  be  con- 
strued. There  would  be  very  little  in  such  an  argu- 
ment under  any  circumstances,  because  it  is  only 
natural  that  the  promoters  of  the  legislation  of  1854 
would,  on  ihe  reconstxuotion  of  the  company,  desire 
to  retain  or  re-enact  every  clause  in  the  former  Act 
which  could  make  for  their  protection.  But  the 
truth  is  that  the  section  of  the  Waterworks  Clauses 
Act  of  1847,  which  corresponds  with  section  49  of 
the  Act  of  1854,  does  not  apply  to  the  Many  Wells 
Springs,  which  were  purchased  under  the  Act  of  1842. 
The  Act  of  1854,  which  incorporates  the  Waterworks 
Clauses  Act,  1847,  declares  that  in  construing  that 
Act  t^e  expression  **  the  special  Act "  shall  mean 
the  Act  of  1854.  It  does  not  mean  or  include  the 
Act  of  1842. 

I  am,  therefore,  of  opinion  that  this  appeal  should 
be  dismissed  with  costs. 

Order  appealed  from  affirmed,  and  appeal  diamisaed 
with  costs  ;  action  dismissed  with  costs. 

Solicitors  for  the  M>pellants,  Oann  &  8on,  agents 
for  W.  T,  McOowen,  Bradford. 

Solicitors  for  the  respondent,  Ullithorne,  Carrey, 
&  Carrey,  agents  for  IF.  db  G.  Burr  &  Co.,  Keighley. 


Otourt  of  UpptaU 

From  Chan.  Div.       ) 
(lindley,  A.  L.  Smith,  {  Dec.  5. 

and  Bigby,  L.JJ.)      ) 
In  re  Lord  and  Fullerton's  Contract,  (o.) 

Trustee — Disclaimer— ^Partial  disclaimer — Vendor  and 
purchaser — Will — Trust  for  sale, 
A  person  resident  abroad,  who  has  been  nominated  as 
trustee,  cannot  refuse  to  act  as  trustee  for  any  part  of 
the  trust  property  situate  without  the  bounds  of  the 
country  where  lie  is  resident^  and  at  the  same  time 
intermeddle  in  the  trusts  of  that  part  of  the  trust  prO" 
perty  situate  in  that  country,  A  document  containing 
such  a  refusal  is  a  partial   disclaimer  only,   of  the 

(a.)  Reported  by  W.  Shalloross  Goddard,  Esq., 
Barrister-at-Law* 
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office  of  trmtUy  and  U  nugnUory,     The  disdaimert  in 
order  to  be  vdUd^  must  he  of  the  whole  of  the  trusts. 

Appeal  from  the  Yioe-Chanoellor  of  the  County 
Palatine  Oourt  of  Lanoaster. 

By  hit  will,  dated  the  26th  of  September,  1888, 
Samuel  Lord  appointed  five  gentlemen  as  executors 
and  trustees  of  his  will,  and  devised  the  whole  of  his 
estate  to  them  upon  trust  to  sell.  The  testator  died 
on  the  2drd  of  May,  1889,  and  his  will  was  proved 
on  the  15th  of  July,  1889,  by  three  out  of  the  five 
named  executors,  power  being  reserved  for  the  other 
two,  Samuel  Lord  (the  son)  and  John  S.  Lyle,  to 
come  in  and  prove,  ^j}^*  ^7  deed,  subsequently 
renounced  probate  and  nisclaimed  all  the  trusts  of 
the  will.  Lord,  bv  deed  poll,  dated  the  18th  of 
February,  1890,  declared  that  he  had  refused  to  act 
as  trustee  for  any  propertv  dtdate  without  the  bounds 
of  the  United  States  of  America,  he  being  then 
resident  in  the  United  States. 

The  three  trustees  who  had  proved  the  will  con- 
tracted to  sell  part  .of  the  property  to  Hugh  Fuller- 
ton  on  the  22nd  of  Maroh,  1895.  Objection  was 
taken  on  the  purchaser's  part  that  a  good  title  was 
not  disclosed  in  the  vendors,  and  that  the  concurrence 
of  Samuel  Lord,  junior,  was  necessary. 

After  correspondence,  a  summons  was  taken  out, 
by  arrangement,  under  the  Vendor  and  Purchaser 
Act,  1874  (37  &  38  Yict.  c.  78),  for  the  opinion  of  the 
court  on  the  title.  The  Yice-Ohancellor  found,  on 
the  cocstruction  of  Lord's  disclaimer,  that  it 
amounted  to  a  general  disclaimer  of  the  office  of 
trustee ;  and  that  therefore  a  good  title  was  disclosed 
in  the  vendors. 

The  purchaser  appealed. 

Farwellt  Q.C,  and  Norris^  for  the  appellant. — 
There  is  no  distinction  in  law  between  property  in 
one  put  of  the  world  and  property  in  another  pEurt. 
There  is  a  dear  statement  on  the  oisdaimer  of  Lord 
that  he  has  intermeddled  both  as  trustee  and  as 
executor  as  to  the  property  situate  in  America.  On 
the  authorities  this  so-called  disclaimer  is  absolutely 
nuffatory.  See  Ward  v.  BuUer,  2  MoU.  533 ;  Mucklow 
V.  Fuller^  Jac,  198 ;  In  re  Gordon,  Roberts  v.  Gordon, 
6  Ch.  D.  531,  26  W.  R.  Dig.  281;  Cummins  v. 
Cummins,  3  J.  &  Lat.  64,  at  p.  92 ;  Urch  v.  Walker, 
3  M.  &  Cr.  702.  There  is  a  dear  intention  to  dis- 
claim the  English  estates,  and  to  act  in  the  trusts  of 
the  American  estates.  A  trustee  cannot  get  rid  of 
part  of  his  estate;  he  must  disclaim  the  whole  or 
none. 

Warmington,  Q*0,,  and  W.  H,  Cochrane,  for  the 
respondents. — There  is  no  evidence  that  this  trustee 
has  intermeddled.  The  exdusion  of  immovable  real 
estate  situate  abipad  will  not  hdp  one  way  or  the 
other;  presumably  it  follows  the  law  of  uie  place 
where  it  is  situate.  The  trustee  does  not  daim 
administration  to  any  property  induded  in  the  pro- 
bate. In  form  the  msdaimer  is  a  complete  renuncia- 
tion of  the  offices  of  trustee  and  executor,  and  the 
true  construction  of  the  deed  is  that  Lord  was  in 
doubt  as  to  the  trust  property  sit9ate  in  America,  but 
had  made  up  his  mind  not  to  intermeddle  in  the 
English  estate.  See  In  re  BirchcUl,  Birchall  v. 
Ashton,  37  W.  B.  387,  40  Ch.  D.  436. 

Farwell,  Q.C,  in  reply,  referred  to  Upperton  v. 
NickoUon,  19  W.  B.  733.  L.  B.  6  Ch.  App.  436 ;  In  re 
Hargreaves  and  Thompson's  Contract,  34  W.  B.  708,  32 
Ch.  D.  454. 

LiNDLBY,  L.  J. — The  point  raised  by  this  appeal  is 
a  short  one,  but  it  is  important.  [His  h)rd8hip 
stated  the  facts,  and  referred  to  the  deed  of  dis- 
claimer of  the  18th  of  February,  1890,  and  con- 
tinued:—]   The   purchaser's  position  is  this.     He 


says :  *'  Here  is  a  devise  of  real  estate  to  five  persons. 
The  property  has  been  put  up  for  sale  by  three  of 
them.  I  require  that  aU  the  five  shidl  either  concur, 
or  that  you  three  who  are  acting  in  this  country  shall 
produce,  instead  of  the  concurrence  of  the  other  two, 
such  deeds  of  disclaimer  as  show  that  you  three  alone 
can  deal  with  the  property  properly  according  to  the 
trusts  of  the  will."  As  to  one  of  the  absentees  tibie 
purchaser  is  satisfied ;  but  as  to  the  other,  Mr,  Lord, 
the  son,  he  is  not  satisfied,  because  he  says  this  dis- 
claimer of  the  18th  of  February,  1890,  is  inoperative, 
and  he  puts  the  case  in  this  way.  First  of  aU  he 
says :  **  upon  the  true  construction  of  this  document 
it  cannot  be  regarded  as  a  disclaimer  of  the  office  of 
trustee  and  executor  senerally,  but  must  be  read  as 
a  disclaimer  of  that  ofuce  limited  to  such  property  as 
is  without  the  boimds  of  the  United  States."  Now, 
if  this  document  could  be  fairly  read  as  an  absolute 
disclaimer  of  the  office  of  trustee  and  executor,  I 
think  that  the  purchaser's  objection  would  be 
untenable ;  and,  as  I  understand  ike  learned  judge  in 
the  court  bdow,  he  read  this  document  as  a  general 
disclaimer  of  the  office  of  trustee.  But  I  think  that 
that  is  not  in  accordance  with  the  true  construction 
of  the  language.  It  is  obvious  to  me  that  when  this 
gentleman  says  that  he  has  refused  to  act  as  a  trus- 
tee or  executor  of  the  will  so  far  as  the  same  rdates 
to  property  real  and  personal  without  the  bounds  of 
the  United  States,  and  then  goes  on  to  disclaim  and 
renounce  the  said  office  of  trustee  and  executor  and 
all  interest  in  and  power  over  the  real  and  personal 
estate  without  the  oounds  of  the  United  States,  it  is 
impossible  to  take  the  words  **  disclaim  and  renounce 
the  office  of  trustee  and  executor"  without  the 
limiting  words  which  confine  it  to  the  real  and  per- 
sonal estate  without  the  bounds  of  America.  There- 
fore I  do  not  think  that  the  view  of  the  construction 
taken  by  the  learned  judge  is  in  accordance  with  the 


btinff  this  therefore   as   a    partial  disclaimer 

— as  a  oisdaimer  of  the  office  of  trustee  and 
executor  so  far  as  the  propertv  in  this  country  is 
concerned — ^the  point  is  reduced  to  this:  Will  that 
enable  the  three  trustees  who  are  the  vendors  to 
ms^e  a  good  title  P  Now,  although  the  point  so  far 
as  I  know  is  new  in  spedes,  I  think  the  purchaser  is 
right ;  that  is  to  say,  that,  according  to  our  law  it  is 
not  competent  for  a  trustee  to  execute  or  to  rdy  on  a 
partial  disclaimer  of  the  office,  dther  of  executor  or 
of  trustee.  Let  us  consider  what  his  condition  is  in 
this  case.  It  is  remarkable,  because  he  is  executor 
as  wdl  as  trustee.  What  would  be  his  poaiticm 
under  the  document  if  he  remitted  personal  estate 
from  America  to  this  country  P  Would  not  he  be 
responsible  for  itP  Would  this  disclaimer  by  him 
affect  him  in  any  way  P  I  should  say  obviously  not. 
He  would  be  dearly  responsible  for  it  as  regards  the 
duties  of  the  office,  if  he  accepts  the  office  at  all ;  in 
other  words,  from  a  purchaser's  point  of  view,  if  he 
is  not  proved  to  have  disclaimed  he  must  be  deemed 
to  have  accepted  the  office  of  the  trust,  and  then  the 
ordinary  prindple  applies  that  it  is  not  competent  for 
a  man  to  do  that  partially ;  he  must  dUier  do  it 
altogether  or  not  at  all.  The  cases  which  have  been 
referred  to  by  counsel  for  the  appellant  bear  that  out, 
so  far  as  property  within  the  jurisdiction  is  con- 
cerned. 

But  it  is  said  that  if  a  trustee  disclaims  his  trostee- 
ship  of  all  the  property  in  this  country,  that  disclaimer 
will  be  operative,  altiiough  he  may  still  retain  the 
administration  of  other  property  out  of  the  country, 
and  be  responsible  here  for  the  rents  of  that  property 
if  he  comes  here.  I  do  not  think  that  can  be  so  when 
the  trusts  of  the  real  estate  are  so  mixed  up  with  the 
trusts  of  the  personal  estate  as  they  are  in  this  par- 
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ticiikr  case.  I  do  not  see  how  it  is  possible  to  give 
effect  to  that  argument,  seeing  that  it  would  be  abso- 
lutely dear  according  to  our  law  that  this  disclaimer 
would  not  shield  this  gentleman  from  a  suit  here  to 
make  him  liable  as  executor. 

But,  even  if  there  were  no  mixing  up  of  the  personal 
estate  and  the  real  estate,  I  do  not  thmk  that  counsel 
for  the  respondent  have  given  any  sufficient  answer  to 
this  objection.  I  do  not  think  that  anybody  could 
say  that  a  trustee,  even  of  land,  in  this  oount^  could 
get  lid  of  his  duty  as  regards  other  lands  vested  in 
mm  as  a  trustee  if  he  remained  a  trustee  at  aU.  A 
testator  intends  when  he  makes  such  a  will  as  this 
that  his  cestutB  ^e  trust  shall  have  the  joint  judgment 
of  all  the  trustees  upon  all  the  property  subject  to  the 
trusts  of  the  will,  whether  it  is  in  this  country  or 
abroad ;  and  I  think  that  it  is  not  competent  for  a 
trustee  to  say,  **  I  will  attend  to  some  of  the  trusts, 
and  I  will  not  attend  to  others."  It  is  competent  for 
him  to  say  that  he  will  have  nothing  to  do  with  the 
trusts  at  all ;  otherwise,  a  testator  would  be  able  to 
saddle  people  with  duties  of  an  onerous  description  with- 
out their  having  any  opportunity  of  getting  rid  of  them. 

But  unless  he  protects  himsdf  to  that  extent  I  do 
not  think  it  is  competent  for  an  executor  or  trustee  to 
say,  '*  I  will  accept  the  office  as  to  some  purt  of  the 
estate,  and  not  accept  it  as  to  the  rest."  I  thinkthat 
that  principle  appkes  here.  It  is  said  that  that  is 
rather  hard  and  mconvenient,  and  leads  to  coiaplica- 
tion ;  and  so  it  does,  but  the  answer  to  that  is  that  a 
testator  who  has  property  in  the  colonies  or  abroad 
and  property  here  wiD,  if  he  is  a  wise  man,  have  two 
sets  of  trustees,  and  devise  his  colonial  property  to 
persons  in  the  colony,  and  devise  his  English  property 
to  persons  in  this  oountiy.  But  if  he  says,  as  the 
testator  in  this  case  has  said,  *'  I  intend  to  have  five 
trustees,  and  I  intend  that  they  sh^  protect  my 
ccftMis  que  trust,'*  1  do  not  think  it  is  competent  for 
one  of  those  trustees  to  sav,  '*  I  will  accept  the  office 
as  to  forei^  or  as  to  oolonial  property,  and  I  will 
have  nothmff  to  do  with  it  as  regards  English 
property."  it  appears  to  me,  therefore,  that  the  ap- 
peal most  be  allowed,  that  the  purchaser's  objection 
u  a  good  one,  and  that  the  proper  order  to  make  is 
an  order  in  the  form  of  the  order  in  In  re  Hargreavee 
and  Thcmpeon's  Ccntrady  that  is  to  say,  that  the  pur- 
chaser is  to  receive  back  his  deposit  and  the  costs  of 
investigating  title,  and  so  on.  [His  lordship  then 
dealt  with  a  point  raised  by  the  vendor's  counsel  that 
the  purchaser's  objection  was  out  of  time,  but  this 
paort  of  the  case  does  not  call  for  a  report,  the  point 
being  completely  covered  by  Upperton  v.  NickoUon,  19 
W.  B.  733,  L.  B.  6  Ch.  App.  436.] 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
[His  lordship  stated  the  facts,  and  referred  to  the  dis- 
daimer  of  the  18th  of  February,  1890,  and  con- 
tinued : — ]  The  question  arises  whether  this  is  such 
a  disclaimer  as  would  render  it  unnecessary  that  Mr. 
Samuel  Lord  should  be  made  a  party  to  the  purchase. 
A  great  deal  has  been  said  about  the  construction  of 
this  disclaimer.  I  have  not  the  slightest  doubt  upon 
the  construction.  Putting  it  as  shortly  as  I  can,  the 
efbct  ia  this.  Mr.  Samuel  Lord  says :  **  With  regard 
to  the  real  and  personal  estate  in  England  I  disdaim, 
but  I  do  nothinp^  of  the  sort  as  rega^s  the  real  and 
personal  estate  in  America."  That  is  ^  true  read- 
mg  of  that  document,  and  it  shows  that  it  was  his 
intention,  if  he  had  not  done  so  already,  to  inter- 
meddle as  trustee  with  the  American  affiEtirs,  but  that 
it  was  not  his  intention  to  intermeddle  with  the 
matters  which  are  in  England. 

The  ptoint  remains :  &n  a  trustee  do  that  ?  The 
authorities  that  have  been  cited  are  all  on  one  side. 
There  are  no  authorities  except  those  cited  by  the 


counsel  for  the  appellant.  A  trustee  cannot  accept  a 
portion  of  a  trust,  and  disclaim  the  other  portion.  He 
must  disclaim  in  toto,  or  he  remains  trustee  as  to  alL 
The  authorities  are  dear  upon  that.  Putting  this 
construction  on  the  disdaimer  of  Mr.  Lord,  the 
younger,  I  think  that  he  did  not  disdaim  the  whole 
of  the  trust  which  was  committed  to  him  in  con- 
junction with  the  four  other  trustees.  Therefore  the 
purchaser  is  right  in  saying :  *'  Tou  have  not  shown 
me  a  good  title,  because  you  have  not  shown  me  that 
Mr.  Samuel  Lord,  the  younger,  is  out  of  the  trust, 
and  therefore  he  ought  to  be  a  party  to  the  convey- 
ance." It  is  said  that  this  was  a  most  important 
point  to  the  public  and  to  gentlemen  living  in 
Lancashire,  man^  of  whom  have  estates  in  Lancashire 
and  also  estates  m  America.  I  wish  to  point  out  that 
I  do  not  think  there  is  much  in  that  observation,  for 
the  simple  reason  that  a  testator  in  the  happy  position 
of  having  real  and  personal  estate  both  in  Ijancashire 
and  America  could,  if  he  were  so  minded,  obviate  the 
difficulty  which  has  arisen  in  this  case  by  creating 
two  sets  of  trustees,  English  trustees  and  American 
trustees.  [His  lordship  then  dealt  with  the  objection  as 
to  time,  and  hdd  that  the  appeal  ought  to  be  allowed.] 

BiOBT,  L.J.— I  entirdv  agree  with  the  reasons 
already  given,  and  I  will  say  nothing  about  those 
parts  of  Sie  case  which  appear  to  be  setSed  by  autho- 
rity, the  authority  being  uiat  you  cannot  disclaim  in 
part.  But  it  is  said  that  there  is  a  special  circum- 
stance here  which  comes  within  no  decisions  that 
have  yet  been  arrived  at  by  the  court,  and  that  is  that 
there  is  a  disclaimer  of  everything  within  the  juris- 
diction of  this  court — ^in  fact  of  everything  that  is  out- 
side the  bounds  of  the  United  States  of  America.  It 
is  said  that  that  makes  a  broad  distinction.  I  cannot 
see  it.  It  is  no  doubt  true  that  we  have  no  jurisdic- 
tion over  Ismd  in  America,  in  the  sense  that  we  cannot 
make  orders  which  of  their  own  force  will  affsct  that 
land ;  but  we  have  jurisdiction  over  the  trustees  in 
this  country,  and  by  service  out  of  the  jurisdiction 
we  should  be  able  to  act  upon  a  trustee  out  of  the 
jurisdiction  if  the  case  were  otherwise  proper  in 
respect  of  that  land.  Similarly  the  Ck>urt  of  Probate 
cannot  of  its  own  authority  enable  the  executors  who 
get  probate  here  to  get  in  the  assets  in  America. 
Neverthdess  the  jurisdiction  over  the  person  of  the 
executors  remains,  and  the  trustees  and  executors  in 
this  double  capadty  are  responsible  here  equally  in 
relation  to  the  real  estete  and  to  the  personal  estate 
in  America  as  in  relation  to  real  estete  and  personal 
estete  within  our  own  jurisdiction. 

The  argument  of  inconvenience  really  comes  to 
nothing.  I  have  known  of  many  cases  where  that  has 
been  easUy  met ;  cases,  for  instance,  where  a  testetor 
is  domiciled  in  France  and  has  property  in  Ens^land. 
He  may  easily,  if  he  diooses,  have  one  will  with 
regard  to  the  French  property,  and  one  will  with 
regard  to  the  English  property ;  or  even,  without 
havinff  two  wills,  he  mignt  have  one  set  of  trustees  as 
regards  one  property,  and  a  separate  set  of  trustees  as 
regards  the  other.  Then  the  difficulty  which  is  sup- 
p<Med  to  exist  is  at  once  got  over.  I  am  not  sure  that 
m  every  case  it  would  not  be  better  to  adopt  that 
course— in  some  cases  oertainly  it  would  be.  1  see  no 
hardship,  and  I  see  no  real  difference  between  the 
ordinary  cases  of  partial  disdaimer  and  the  case  of 
trying  to  disclaim  a  part,  and  a  part  only,  of  the  trust 
on  the  ground  that  the  part  disclaimed  extends  to 
everything  within  the  jurisdiction  of  the  conrt» 

Appeal  cUUnved, 

Solictors  for  the  appellant,  Ford  A  Ford,  agente 
for  Richard  Eigham,  Manchester. 

Solidtors  for  the  respondente,  Field,  BoBcoe,  db  Co,, 
agente  for  Tatee,  Johnson,  A  Leach,  liverpooL 
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C.A.  Shelfeb  v.  City  of  London  ELBcrrBic  LiGHrmo  Co.— Muegateoyd  v.  Old  Silkstonb,  &o.,  Co.  BLC 


From  Chan.  Div.  ^ 

(Lindley,  Lopee,   f  June  12,  1895. 

andRigby,L.JJ.)) 
Shelfbr  V,  City  of  London  Eleoteio  Liohtino  Co. 
Mbux's  Beeweey  Co.  v.  The  Same,  (a.) 

Pradice — Injunction — Suspension  of  injunction  by  Court 
of  Appeal  —  Further  suspension  —  Court  to  which 
application  should  he  made. 

In  an  action  commenced  in  the  Chancery  Division  an 
injunction  which  was  asked  for  was  re/used,  and  an 
inquiry  as  to  damages  was  ordered.  On  appeal  the 
Court  of  Appeal  varied  such  order  and  granted  an 
injunction,  but  suspended  its  operation  for  six  months. 

An  application  to  further  suspend  the  operation  of  the 
injunction  was  made  to  the  court  of  first  instance  : 

Heldf  that  such  application  had  been  properly  made  to 
the  court  of  first  instance. 

The  trial  of  these  actions  was  heard  by  Kekewioh, 
J.,  in  April,  1894  (42  W.  B.  644),  when  he  refused  an 
injunotion,  but  granted  an  inquiry  as  to  damages. 
The  Court  of  Appeal  in  December,  1894,  granted  an 
injunction  (see  43  W.  B.  238),  but  suspended  its 
operation  for  six  months  so  as  to  allow  ^e  defendants 
time  to  consider  the  advisability  of  an  appeal  to  the 
House  of  Lords. 

The  appeal  to  the  House  of  Lords  having  been 
abandoned,  the  defendants  applied  to  Kekewioh,  J., 
for  a  suspension  of  the  operation  of  the  injunction 
for  a  further  period,  so  as  to  enable  them  in  the 
meantime  to  replace  the  engines  which  created  the 
nuisance  by  others  which,  it  was  alleged,  would  cause 
no  vibration.  Kekewich,  J.,  refused  the  application, 
on  the  ground  that,  as  the  Court  of  Appeal  had 
granted  the  injunction,  that  court  was  tne  proper 
tribunal  to  grant  a  further  stay. 

The  defendants  appealed. 

Moulton,  Q,C,,  Benshaw,  Q,C,y  and  W,  C.  Braith- 
waitCy  for  the  appellants. 

Warmington,  Q.Cy  and  Waggett,  for  the  plaintifBs  in 
the  first  action ;  Warmington,  Q,C,,  and  Badcock,  for 
the  plaintiffi)  in  the  second  action. 

The  Coubt  (Lindley,  Lopes,  and  Bigby,  L.JJ.) 
granted  a  further  stav,  and  expressed  the  opinion 
that  the  application  for  an  extension  of  time  had 
been  properly  made  to  the  judffe  of  first  instance, 
and  might  have  been  disposed  of  oy  him. 

Solicitors  for  the  appellants,  Ashurst,  Morris,  Crisp, 
<fe  Co.  ^ 

Solicitors  for  the  first  respondents,  Parry  d:  Gibson, 

Solicitors  for  the  second  respondents.  Hunters  A 
Haynes, 


W^  ®ourt  of  Su0ti(t 

MlFEGATROYD    V.    OlD    SiLKSTONB,    &C.,    COAJ,   AND 
IBON  Co. 

Ex  parte  Chableswobth.  (6.) 

Landlord  and  tenant — Agreement  for  lease  of  colliery — 
Action  for  specific  performance — Tenant  in  possession 

(o.)  Beported  by  W.  Shallceoss  Goddabd,  Esq., 
Barrister-at-Law. 

(6.)  Beported  by  J.  F.  Waley,  Esq.,  Barrister- 
at-Law. 


— Order  to  give  up  possession — Entry  under  order^ 
Right  to  distrain. 

In  an  action  by  0,  for  spedfic  performance  of  an 
agreement  for  a  lease  of  a  coUiery  the  defendant  company, 
who  were  in  possession  and  cutually  working  the  colliery, 
were  orderea  to  pay  certain  arrears  of  rent,  and  in 
default  to  give  up  possession  to  C,  D^auit  being  after- 
wards  made,  the  defendant  company  accordingly  gave  up 
possession  to  C,  The  question  was  raised  whether  C,  was 
entitled  to  distrain  on  goods  upon  tJie  colliery  which 
were  admitted  to  be  the  property  of  the  debenture-holden 
of  tJie  defendant  company,  ana  in  the  possession  of  the 
debenture-holders^  recover. 

Held,  that  C,  by  taking  the  above-mentioned  order 
and  insisting  on  his  right  of  taking  possession  under  it, 
had  elected  to  treat  the  defendant  company  cts  purchasers, 
and  had  obtained  an  equitable  remedy  inconsistent  with  the 
continuance  of  the  relation  of  landlord  and  tenant; 
that  0,  was  now  in  possession  as  vendor,  and  not  as 
landlord ;  and  consequently  that  the  principle  of  Walsh 
v.  Lonsdale,  31  W.  R  109,  21  Ch,  D.  9,  did  not  apply 
to  the  case,  and  C,  was  not  entitled  to  distrain  on  the 
goods. 

Summons* 

This  was  an  application  by  the  Messrs.  Charles- 
worth,  as  intendmg  landlords,  and  the  defendant 
company,  as  intending  tenants,  under  an  agreement 
of  the  6tii  of  April,  1892,  for  a  lease  of  a  colliery. 

At  the  time  of  this  agreement  the  defendant  com- 
pany were  in  possession  and  working  the  colliery  as 
sub- lessees  under  the  original  lessees  from  the  appli- 
cants. 

The  substance  of  the  agreement  was  ttiat  the 
defendant  company  were  to  have  a  lease  for  fifteen 
years  from  the  3rd  of  May,  1892,  at  certain  annual 
rents,  with  a  minimum  rent  of  £1,200,  and  the 
original  lessees  were  to  be  released  from  their  obliga- 
tions under  their  leases. 

The  original  lessees  were  released  on  the  28ih  of 
May,  1892. 

In  March.  1893,  the  defendant  company  oeased 
working,  and  in  June,  1893,  went  into  liquidation. 
In  the  same  month  a  receiver  was  appointed  in  the 
above  action,  which  was  a  debenture- holder's  action, 
and  took  possession  of  the  mines  and  the  defendant 
cooipany's  effects  on  behalf  of  the  debenture- 
holders  ;  working  was  resumed  by  him  in  November, 
1893. 

The  applicants  having  brought  an  action  for  spe- 
cific pmormance  of  the  above  agreement,  an  oiaer 
was  made  in  January,  1894,  for  the  company  to  pay 
certain  sums  for  arrears  of  rent,  and,  in  default  of 
such  paymeut,  for  delivery  of  possession  to  the 
applicants  (see  38  Solioitobs'  Joubnal,  216).  A 
portion  of  tiie  arrears  was  paid,  but,  default  having 
been  made  as  to  the  remainder,  the  receiver,  m 
October,  1894,  duly  gave  up  possession  of  the  mines 
to  the  applicants  in  compliance  with  the  order  afore- 
said. 

A  summons  was  afterwards  taken  out  by  the  appli- 
cants for  payment  of  the  arrears  or  leave  to  distxain. 
The  summons  ntood  over  from  time  to  time,  and 
proceedings  in  the  specific  performance  action  were 
also  suspended,  negotiations  for  transfer  of  the 
agreement  of  lease  l^ng  stated  to  be  pending.  The 
summons  now  coming  on  for  hearing,  the  applioation 
for  payment  of  arrears  of  rent  was  treated  as  aban- 
doned, and  the  question  for  the  decision  of  the  oourt 
was  whether,  under  these  circumstances,  the  appli- 
cants were  entitled  to  distrain  on  the  premiaes  in 
respect  of  these  arrears. 

FarweU,  Q.C,  and  MacSwinney,  for  the  applicants. 
— ^The  fact  of  our  being  in  possession  is  immaterial. 
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HlOH  COUBT. 


MlTBOATROYD  V,  OlD  SILKSTOKE,  &0.,  COAL  AND  IRON  Co. 


HiOH  Court. 


We  are  not  in  as  on  a  re-entry  under  a  lease,  but 
onder  the  order  of  the  court,  and  we  hold  by  way  of 
fecnrily  only  under  our  eauity  as  unpaid  vendors. 
The  relation  of  landlord  and  tenant  between  us  and 
the  oompany  or  its  nominees  is  still  subsisting.  We 
have  therefore  the  right  to  distrain  as  landlords. 
WaUh  ▼.  Lonsdale,  31  W.  B.  109,  21  Ch.  D.  9,  shows 
that  since  the  Judicature  Act  our  right  is  the  same  as 
if  a  lease  had  been  actually  granted.  What  the 
right  of  distress  depends  on  is  privity  of  estate  and 
ooDtinuanoe  of  the  term,  and  it  aoes  not  matter  who 
is  in  possession. 

They  also  referred  to  Bullen  on  Distress,  ed.  1842, 
pp.  1,  33,  79;  Woodf all's  Landlord  and  Tenant,  13th 
ed.,  p.  420,  and  the  cases  of  Lowiher  ▼.  Heaver,  37 
W.  B.  465,  41  Oh.  D.  248,  p.  254,  and  AUhu$en  v. 
Brooking,  32  W.  B.  657,  26  Ch.  D.  559,  p.  565. 

Levett,  Q,C,,  and  0.  Leigh  Clare,  for  the  debenture- 
holders. — There  is  no  tenant  in  possession  here,  nor 
anyone  claiming  possession  under  the  agreement. 
The  applicants  comd  have  come  forward  as  vendors 
or  landlords  originally,  but  having  elected  to  act  as 
Tenders,  and  to  insist  on  their  rights  as  vendors,  they 
wfll  not  now  be  allowed  to  exercise  a  right  as  land- 
lords to  distrain.  After  invoking  their  equity  to 
turn  us  out,  they  now  want  to  t^t  us  in  equity  as 
tenants  in  possession.  Wcdeh  v.  Lonsdale  only  applies 
where  there  is  a  tenant  holding  imder  an  agreement 
for  a  lease,  and  here  there  is  none. 

FarwU,  in  reply.—The  term  remains.  The  order 
only  interferes  with  the  possession.  [Chitty,  J., 
referred  to  Dart  on  Vendofs  and  Purchasers,  6th  ed., 
pp.  1217-19.] 

CHrrrr,  J.,  after  staling  the  above  facts,  and 
pointing  out  that  the  l^gpreement  was  capable  of 
specific  performance,  continued  as  follows: — The 
qoisstion,  which  I  am  now  asked  to  decide  is 
whether,  under  these  circumstances,  the  applicants 
have  a  right  to  distrain.  Ilie  argument  for  them  is 
founded  on  the  decision  of  the  Court  of  Appeal  in 
Walsh  T.  Lonsdale,  Jessel,  M.B.,  during  the  argument 
there  stated  that  **  a  tenant  holdmg  under  an 
agreement  for  a  lease  of  which  spedfic  performance 
would  be  decreed  stands  in  the  same  position  as  to 
liafaili^  as  if  the  lease  had  been  executed.  He  is  not. 
since  the  Judicature  Act,  a  tenant  from  year  to  year ; 
he  holds  under  the  agreement,  and  every  branch  of 
the  court  must  now  give  him  the  same  rights"  (21 
Ch.  D.  at  p.  14),  and  those  propositions  were  ex- 
ploded by  him  in  his  judgment.  Mr.  McSwinney 
said  that  there  was  a  right  to  distrain  apajrt  ^m 
Walsh  V.  Lonsdale,  on  the  ground  of  there  being  a 
tenancy  from  year  to  year  at  law,  but  that  is  incon- 
sistent with  the  main  argument  for  the  applicants,  and 
I  need  notice  it  no  further  than  to  say  that,  in  mv 
opinion,  it  cannot  be  supported  consistently  with 
Walsh  ▼.  Lonsdale.  [His  lordship  then  read  the 
judgment  of  Jessel,  M.B.,  down  to  the  words 
"signed  or  sealed"  (21  Ch.  D.  pp.  14,  16}].  The 
ICaster  of  the  Bolls  was  expressly  dealing  with  a  case 
where  possession  was  held  under  the  agreement.  In 
the  circnmstances  there  he  treated  uie  person  in 
possession  under  an  agreement  capable  of  specific 
performance  as  lessee  in  equity  for  the  term  specified 
in  and  on  the  conditions  of  the  agreement.  Cotton, 
XfeJ.,  in  Lowiher  v.  Heaver,  approved  of  the  judgment 
of  the  Master  of  the  Bolls  in  Walsh  v.  Lonsdale,  and 
I  am  bound  by  that  case. 

The  main  argument  for  the  applicants  is  that  the 
relation  of  landlord  and  tenant  subsists  between  the 
applicants  and  the  company,  and  that  the  oompany 
are  still  to  be  treated  as  lessees  in  possession  or  en- 
titled to  possession  by  vittue  of  the  agreement,  and  it 


^s  said  that  it  is  immaterial  who  is  in  actual  posses- 
sion, that  under  the  old  law  the  landlord  can  take  the 
goods  of  strangers,  and  that  therefore  the  applicants 
are  entitled  to  distrain  on  goods  which  are  aamitted 
(and  in  my  opinion  rightly  admitted)  for  the  purpose 
of  this  application  to  be  the  property  of  the  deben- 
ture-holders, and  in  the  virtual  possession  of  their 
receiver. 

If  a  common  law  lawyer  before — or,  I  think,  since — 
the  Judicature  Act  had  been  asked  if  a  landlord  in 
possession  of  demised  premises  could  distrain  on  the 
goods  of  strangers  there,  he  would  not  have  known 
what  to  say.  Ko  authority  has  been  discovered,  in 
spite  of  full  research  by  the  applicants'  counseL  The 
common  law  lawyer  would'^nave  been  at  least  as 
puzzled  as  was  the  Bruges  professor  who  issued  a 
challenge  to  dispute  with  any  person  in  omni  scibili  et 
de  miolihet  ente,  when  Sir  Thomas  More,  then  a  student 
on  nis  traveb,  sent  up  this  question  referring  to  the 
law  of  distress,  Utrum  averia  canicas  oapla  in  vetito 
namio  sint  irreplegibilia,  whether  beasts  of  the  plough 
taken  in  withernam  (by  way  of  reprisal)  are  incapable 
of  being  replevied:  see  1  Bteph.  Comm.,  1st  ea.,  p. 
523.  It  was  needless  to  say  that  no  answer  was  given 
to  that  question.  So,  too,  if  the  question  above  re- 
ferred to  had  been  asked  of  a  common  law  lawyer,  he 
would  have  been  at  a  loss  to  understand  how  the  land- 
lord could  be  in  possession  of  demised  premises  with 
the  tenancy  still  subsisting* 

I  think  there  is  a  necessary  inconsistency  in  the 
Question  itself,  by  the  fact  of  his  possession  beinff 
destructive  of  ii»  NlMionship  of  landlord  and 
tenant. 

The  real  question  is  to  be  determined  by  thoroughly 
understanding  the  effect  of  the  court's  order  in  the 
specific  performance  action.  By  taking  the  order  and 
asking  and  obtaining  under  it  possession  the  appli- 
cants have  asserted  an  equitable  right  founded  on  the 
relation  of  vendor  and  purchaser,  the  agreement  for 
the  lease  being  regarded  in  specific  performance  as  an 
agreement  for  sale  and  puromtse. 

Hiey  have  got  a  remedy  inconsistent  with  the 
relation  of  landlord  and  tenant.  Lawful  entry  by 
the  limdlord  puts  an  end  to  the  term.  The  order  is 
not  final,  but  is  made  by  way  of  equitable  relief  to 
secure  to  the  vendor  the  benefit  of  his  contract,  to 
enable  him  to  get  his  money  and  prevent  the  pur- 
chaser from  remaining  in  possession  and  wasting  the 
inheritance  in  a  case  like  this  without  paying  the 
purchase-monejr.  The  effect  of  the  order  is  to  sus- 
pend the  relations  of  landlord  and  tenant,  and  the 
vendor  landlords  are  now  in  possession  as  vendors  and 
not  as  landlords,  and  the  representatives  of  the 
company  or  of  those  claiming  under  them  have  been 
turned  out  not  as  tenants  but  as  purchasers.  It  may 
be  that  hereafter  the  vendors  will  have  to  restore 
possession  to  the  purchasers,  or  the  vendors  may  (as 
seems  more  likelv  at  present)  elect  to  rescind  the  con- 
tract. Having  msisted  on  this  right  to  which  they 
were  entitled  as  vendors,  and  that  deliberately,  by 
taldng  an  order  on  motion,  as  described,  they  have 
elect<^  for  the  present  to  treat  the  company  as  pur- 
chasers, and  it  would  be  inconsistent  with  their 
possession  and  ike  benefit  which  they  have  obtained 
mm  tke  order  to  allow  them  to  apply  Walsh  v. 
Lonsdale  to  a  case  not  within  the  purview  of  the  Court 
of  Appeal  there. 

For  these  reasons  I  think  the  application  cannot  be 
sustained. 

Application  dismissed. 

Solicitors,  Prior,  Church,  <k  Adams,  for  Bury  db 
Walker,  Barnsley ;  Grundy,  Kershaw,  cfc  Co, 
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High  Court. 


Htjdbok  v.  Cmpps.— In  bb  PmiAiBN. 


High  Ooubt. 


Deo.  13. 


Chan.  Div.  i 
North,  J.  ) 

HuDsoK  V.  Cmpps.  (a.) 
Landlord  and  tenant— Residential  flats— Common  scheme 
— Implied  contract— Ir^'unction. 

A  general  scheme  for  the  management  of  a  set  of 
residential  flats  conducive  to  the  benefit  and  convenience 
of  .the  tenants,  and  contained  in  the  tenancy  agreemenU, 
implies  a  contract  on  the  part  of  the  lessor  not  to  alter 
the  private  residential  character  of  the  building,  and  a 
breach  of  such  implied  contract  may  be  restrained  by 
injunction, 

Spicer  v.  Martin,  37  W,  R.  689,  14  App.  Cos.  12, 
applied. 

Motion. 

The  plaintiff  was  lessee  of  a  flat  in  a  set  of 
mansions. 

The  whole  of  the  building,  with  the  exception  of  a 
few  business  offioes  on  the  around  floor,  nad  been 
originally  let  out  in  residential  flats. 

The  defendant  was  the  landlord  of  the  mansions, 
and  from  time  to  time  had  entered  into  agreements 
with  the  various  tenants.  These  agreements  were  in 
a  printed  form,  and  had  been  used  for  all  the  tenants 
alike.  They  contained  a  clause  providing  that  the 
tenant  should  not  use  his  flat  for  business  or  trade 
purposes  or  otherwise  than  as  a  dwelling-house  or  so 
as  to  cause  a  nuisance  to  the  landlord  or  his  temuits. 
Annexed  to  the  agreements  were  certain  regulations 
and  conditions  relative  to  the  general  management  of 
the  mansions,  the  user  of  the  lift,  the  provision  of 
latchkeys,  &c.,  and  the  agreements  providBd  that  the 
tenant  should  observe  and  perform  these  conditions 
and  rules.  The  agreements  also  contained  a  covenant 
on  the  part  of  the  landlord  for  quiet  enjoyment. 

The  mansions  were  built  in  the  shape  of  a  quad- 
rangle, with  only  one  entrance,  but  by  means  of  a 
verandah  staircase  access  to  the  top  stories  could  be 
gained  without  the  necessity  of  entering  the  inter- 
mediate floors.  The  defendant  had  begun  recently 
to  roof  over  the  quadrangle  up  to  the  first  floor  wid 
alter  the  unoccupied  lower  part  of  ttie  buildii^  with 
the  object  of  constructing  smoking,  billiard,  ana  other 
rooms  for  the  use  of  a  dub,  and  the  evidence  showed 
that  he  intended  further  alterations  on  the  second  and 
third  floors  for  the  purpose  of  providing  the  club 
with  one  hundred  bedrooms.  The  plaintiff's  flat  was 
on  the  fourth  floor,  and  her  tenancy  had  several 
years  to  run.  It  was  not  proved  that  the  entrance 
to  her  flat  would  be  materially  affected  by  the 
contemplated  alterations.  The  plaintiff  moved  for 
an  injunction  against  the  continuance  of  the  noise 
and  vibration  caused  by  the  execution  of  the  structural 
alterations  and  also  to  restrain  the  defendant  £rom 
altering  the  character  of  the  building. 

Swinfen  Eady,  Q.C.,  and  Job  Bradford,  for  the 
plaintiff.— We  say  that  the  defendant's  acts  are  a 
breach  of  his  covenant  for  quiet  enjoyment.  We  also 
contend  that  the  terms  of  the  tenants'  agreements 
constitute  a  general  scheme  for  the  management  of 
the  mansions,  and  such  scheme  implies  a  contract  on 
the  part  of  both  the  landlord  and  tenants  not  to 
alter  the  character  of  the  building. 

They  referred  to  Spicer  v.  Martin,  87  W.  B.  689, 
14  App.  Cas.  12 :  Davis  v.  Corporation  of  Leicester,  42 
W.  R.  362  and  610,  [1894]  2  Ch.  208  ;  and  Ryan  v. 
Mutual  Tontine  Westminster  Chambers  Association, 
41  W.  B.  146,  [1893]  1  Ch.  116, 

Buckmaster,  for  the  defendant.— Unless  the  de- 
fendant is.  committing  a  common  law  nuisance,  or 

(a.)  Eeported  by  B.  Sillbm,  Esq.,  Barrister-at-Law. 


doing  some  act  which  affects  the  stability  of  the 
builmng,  no  action  will  lie  on  the  covenant :  Jenkins 
V.  Jackson,  37  W.  B.  253,  40  Ch.  D.  71;  Grosvenor 
Hotel  Co.  V.  Hamilton,  42  W.  B.  626,  [1894]  2  a  B. 
836;  and  Tucker  v.  Vowles,  41  W.  B.  156,  [1893]  1 
Ch.  195.  The  cases  of  Spicer  v.  Martin  and  Davis  v. 
Corporation  of  Leicester  do  not  apply,  because  in  those 
cases  there  was  an  estate  plan  and  a  building  scheme, 
and  the  property  was  subject  to  the  covenants  of  the 
vendor. 

Swinfen  Eady,  Q.C.,  replied* 

NOETH,  J.— In  this  case  I  will  grant  an  injunction 
in  the  form  hereafter  expressed.  The  covenant  for 
quiet  enjoyment  is  not  a  covenant  against  noise,  but 
a  covenant  for  title.  I  think,  however,  that  the 
plaintiff  is  entitled  to  relief,  on  the  ground  of  an 
unplied  covenant  on  the  part  of  the  delendant 
not  to  alter  the  character  of  the  building.  I 
think  the  agreement  is  an  agreement  which  shows  on 
its  face  that  it  was  made  in  respect  of  a  certain  part 
of  a  large  set  of  flats  which  were  all  subject  to  sinu- 
lar  agreements,  [ffis  lordship  here  read  the  form  of 
agreement,  and  continued :— J  This  agreemoit  con- 
tains a  general  scheme  for  the  management  of  the 
buildings  for  the  benefit  and  convenience  of  all  per- 
sons who  are  tenanU,  and  whether  these  fiats  were 
built  originally  with  such  a  scheme  as  this  seems  to 
me  to  be  immaterial.  I  think  this  is  a  case  to  which 
the  principle  in  Spicer  v.  Martin  applies.  No^» 
what  has  the  def  endUmt  done  in  this  case  that  is  in- 
consistent with  such  a  scheme?  He  is  converting 
the  ground  floor  and  roofing  over  the  quadrangle, 
and  it  is  evident  that  he  intends  to  devote  the  upper 
fioors  to  dub  purposes.  What  he  proposes  to  do  is, 
in  reality,  to  convert  the  building  into  a  large  club  to 
be  occupied  by  members  by  day  and  night,  and  the 
plaintiffs  fiat,  instead  of  bemg  a  private  residence,  is 
to  be  in  the  middle  of  what  is  to  be  a  fashionable 
dub.  I  will  therefore  grant  an  injunction 
restraining  the  defendant  from  uting  the  premises,  or 
permitting  them  to  be  used,  as  a  dub,  or  othorwise 
than  as  residential  fiats,  or  from  making,  or  perodtting 
to  be  made,  any  alteration  of  the  same  with  a  view  to 
using  the  same  for  any  of  the  purposes  ho^ein 
restrained ;  such  injunction,  however,  is  not  to  pre- 
vent the  use  of  the  offices  on  the  ground  fioor  as 
heretofore,  nor  to  continue  after  the  plaintiff's 
tenancy  has  determined. 

Solidtors  for  the  plaintiff,  Walter  Webb  A  Co. 

Solidtor  for  the  defendant,  A.  Toovey. 


Nov.  5. 


Chan.  Div. ) 
North,  J.  ) 

In  re  PiTOAlBN. 
Brandbsth  V,  CoLvnr.  (a.) 
WiU— Conversion— Reversionary  irUerest—DiscreHoH  of 
trustees—Intention— Rule  in  Howe  v.  Lord  Dart- 
mouth. 

Where  a  testator  bv  his  wiU  has  given  his  trusiees 
power,  if  and  when  Aey  consider  it  expedient,  to  sell  all 
or  any  part  of  his  estate,  he  has  shown  an  intention 
that  a  conversion  of  his  estate  {which  included  a  revere 
sionary  interest)  shall  take  place  at  some  time  which 
need  not  be  that  at  which  the  rule  of  the  court,  as 
laid  down  in  Howe  v.  Lord  Dartmouth,  7  Ves.  137, 
would  make  conversion  necessary,  and  the  rule  of  the 
court  has  accordingly  no  application. 

(o.)  Beported  by  B.  Sillbm,  Esq.,  Barristw^at-S 
La^ 
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In  re  Sewell,  19  W.  B.  220,  L.   R.  11  Eq.   80, 

Originating  summons  taken  out  by  the  executor  of 
the  ^nll  of  Mrs.  Pitoaim,  to  which  the  executors  and 
tmstoee  of  the  will  of  C.  C.  Pitoaim  (her  son),  were 
defendants,  to  have  it  determined  whether  the 
plaintiff  was  entitled  to  a  payment  out  of  the  estate 
of  G.  C.  Pitcaim  in  respect  of  income  which  Mrs. 
Pitcftim  would  hare  received  had  certain  reversionary 
interests  been  sold  immediately  after  the  death  of 
C.  G.  Pitcaim,  and  whether  the  amount  of  such 
payment  was  to  be  ascertained  according  to  the  rule 
Uddown  in  Chesterfidds  Trusts,  32  W.  B.  361,  24 
GL  D.  643. 

G.  O.  Pitcaim  by  his  wiU,  dated  the  3rd  of 
November,  1876  (which  is  more  fully  set  out  in  the 
judgment),  gave  the  whole  of  his  property  to  trustees 
upon  trust  to  pay  his  debts,  funeral  expenses,  and 
the  expenses  of  the  trust,  and  then  to  pay  over  to  or 
allow  his  mother,  Mrs.  Walker  Pitcaim,  to  receive 
the  income  during  her  life,  and  after  her  death  to 
pay  oertain  legacies,  and  to  pay  over  the  residue  to 
diarity. 

The  testator  died  on  the  3rd  of  February,  1880.  His 
estate  consisted  of  a  reversionary  interest,  expectant 
on  his  mother^s  death,  in  settled  funds  to  the 
amount  of  about  £30,000,  of  which  his  mother  was 
toiant  lor  life,  and  of  a  sum  of  about  £13,000. 
The  mother  died  on  the  17th  of  October,  1894. 

EveriU,  Q.C.,  and  Howard  Wright,  for  plaintiff. 

Haldane,  Q.O,,  and  B.  Campbell,  for  defendant. 

Besides  the  cases  noticed  in  the  judgment  the  fol- 
lowing were  cited  for  the  plaintiff:  Johnson  v.  BoiUh, 
6  W.  B.  6,  27  L.  J.  Ch.  305 ;  Harrington  v.  Atherton, 
13  W.  B.  62,  2  De  G.  J.  &  Sm.  352  ;  and  for  the 
defoidant :  Wright  v.  Lambert,  26  W.  B.  206,  6  Ch. 
D.  649;  Daniel  v.  Warren,  2  Y.  &  C.  Ch.  290; 
Skirving  v.  WiUiams,  24  Beav.  275,  6  W.  B.  Ch.  Dig. 
114;  ChUins  t.  CoUins,  2  Myl.  &  K.  703;  Pickering  v. 
Pickering,  4  Myl.  &  Cr.  289. 

NoBTH,  J.^The  point  in  this  case  is  a  short  one 
and  interesting,  and  not  free  from  difficulty.  [His 
lordshq>  stated  the  facts,  and  continued: — ]  The 
mother  has  recently  died,  and  her  representatives 
maintain,  now  that  the  reversion  has  fallen  in,  that 
they  are  entitled  to  so  much  of  the  proceeds  of  keeping 
the  reveralon,  that  is  to  say,  so  much  of  the  proceeds 
of  the  settled  fund  as  represents  the  income  that 
would  have  been  received  if  the  reversion  had  been 
realised  under  the  son's  will,  the  proceeds  of  realiza- 
taon  invested,  and  the  income  paid  to  the  mother  for 
hie. 

Tlie  question  is  whether  her  estate  is  entitled  to 
have  cot  of  the  settled  fund  something  to  represent 
tiie  inoome  of  the  reversion  during  the  fourteen  years 
iduch  she  survived  her  son. 

The  mle  of  the  court  is,  I  think,  very  clearly  settled, 
ind  it  will  be  sufficient  if  I  refer,  at  first,  at  any  rate, 
to  the  well-known  case  of  Hovoe  v.  Dartmouth,  where 
Lord  Eldon  says  (7  Yes.,  at  p.  148),  speaking  of  the 
wiU:  **  It  is  given  as  all  his  personal  estate ;  and  the 
mode  in  which  he  says  it  is  to  be  enjoyed  is  to  one  for 
life,  and  to  the  other  afterwards.  Then  the  court  says 
it  is  to  be  construed  as  to  the  perishable  part  so  that 
0D»  diall  take  for  life,  and  the  others  afterwards ;  and, 
imless  the  testator  directs  the  mode  so  that  it  is  to 
eontinxie  as  it  was,  the  court  understands  that  it 
shall  be  put  in  such  a  state  that  the  others  may 
flijoy  it  after  the  decease  of  the  first ;  and  the  thing 
is  quite  equal,  for  it  might  consist  of  a  vast  number 
ef  particiiJars^for  instance,  a  personal  annuity,  not 


to  commence  in  enjoyment  till  the  expiration  of 
twenty  years  from  the  death  of  the  testator,  payable 
upon  a  contiogency  perhaps."  He  might  have  taken 
the  case  of  a  policy  on  a  life  in  being,  or  a  reversion 
pure  and  simple,  as  it  was  here.  The  judgment  pro- 
ceeds :  ''  If  in  this  case  it  is  equitable  that  long  or 
short  annuities  should  be  sold,  to  give  every  one  an 
equal  chance,  the  court  acts  equally  in  the  other  case ; 
for  those  future  interests  are  for  the  sake  of  the  tenant 
for  life  to  be  converted  into  a  present  interest,  bcdng 
sold  immediately  in  order  to  yield  an  immediate 
interest  to  the  tenant  for  life.  As  in  the  one  case 
that  in  which  the  tonant  for  life  has  too  great  an 
interest  is  melted  for  the  benefit  of  the  rest,  in  the 
other  that  of  which,  if  it  remained  in  specie,  he  might 
never  receive  anything  is  brought  in,  and  he  has 
iomiediately  the  interest  of  its  present  worth."  That 
deals  shortly  with  a  case  in  which  there  is  a  wasting 
security  in  which  the  tenant  for  life  enjoying  it  in 
specie  would  receive  more  than  his  share,  or  a  rever- 
sionary interest  when  the  tenant  for  life  would 
receive  less  than  his  share,  if  he  received  any 
income  from  it,  while  the  reversion  was  still  a  rever- 
sion. 

Then  in  the  case  of  Morgan  v.  Morgan,  14  Beav.  72, 
Sir  J.  Bomilly,  M.B.,  says  on  page  81 :  "  Now  the 
rule  of  law  as  applicable  to  these  cases  is  not,  I  think, 
open  to  doubt,  although  the  application  of  the  rule  to 
particular  cases  may  be,  and  frequently  is,  a  matter 
of  very  considerate  difficulty."  Then  he  refers  to 
the  rule  laid  down  in  Howe  v.  Dartmouth*  He  then 
proceeds :  ''  This  rule  has  been  since  affirmed  as  often 
as  it  has  been  referred  to,  and  is  unquestionably  the 
law.  But  the  testator  may  take  the  case  of  any  par- 
ticular bequest  out  of  the  rule,  and  the  effect  of 
the  latter  cases  has  been  to  allow  small  indications 
of  intention  to  prevent  the  application  of  the 
rule.  The  question  here,  as  m  similar  cases, 
is  one  of  construction,  whether  the  testetor  has 
in  this  will  expressed  his  intention  that  this 
rule  shall  not  apply  to  this  particular  case.  It 
is  urged  by  the  petitioners  that  the  burden  of 
proof  does  not  lie  upon  them  more  than  on  the  er- 
spondents,  and  that  being  a  question  of  construction 
it  is  for  the  court  to  look  into  the  will  and  discover 
the  testator's  real  meaning.  In  one  sense,  this  is 
certainly  true ;  but  still,  in  my  opinion,  the  rule  of 
law  is  that,  unless  there  can  be  gathei^ad  from  the 
will  some  expression  of  intention  that  the  pr^>erty  is 
to  be  enjoyea  in  specie,  the  rule  in  Hou)e  ▼.  The  Earl 
of  Dartmouth  is  to  prevail.  It  is  therefore  incum- 
bent upon  the  persons  contesting  the  application  of 
that  nue,  and  on  the  oourt  which  forbids  the  applica- 
tion, to  point  out  the  words  in  the  will  which  exclude 
it,  and  if  this  cannot  be  done  the  rule  must  apply. ' 
The  reported  decisions  on  the  subject  are  useful,  as 
they  form  a  guide  to  enable  the  court  to  ascertain 
what  directions  contained  in  a  will  are  properly  con- 
sidered to  be  an  expression  by  the  t^ator  of 
his  intention  that  this  rule  is  not  to  apply.  In 
no  case  that  I  have  been  able  to  find  has  the 
mere  absence  of  any  direction  to  convert  his  property 
been  construed  to  mean  that  it  should  be  enjoyed  in 
specie  by  the  legatees  in  succession ;  and  the  contrary 
must  have  beoi  decided,  though  not  expressly  so 
stated,  in  Johnson  v.  Johnson,  2  ColL  441.  There 
are  several  cases  in  which  the  court  held  that 
the  rule  was  excluded  where  the  testator  has  fixed 
the  period  of  conversion;  as,  for  instance,  where 
he  has  given  the  property  to  one  for  lif e^  and,  after 
the  death  of  that  person,  has  directed  the  property  to 
be  sold  and  divided."  And  then,  after  referring 
to  one  or  two  cases,  Sir  J.  Bomilly,  M.B.,  says 
(14  Beav.,  at  p.  84]:  «I  think,  therefore,  that 
the  absence  of  this  direction  "-^that  is,  a  direction  to 


202 


THE  WEEKLY  REPORTER.       [Jaa.a5.i8B6.]      ^ToL  3tLiV. 


High  Cottbt. 


In  BE  PiTOAIBN. 


High  Cottbt. 


convert — "  oannot  be  treated  as  an  expression  of  in- 
tention on  the  part  of  the  testator  that  his  property 
was  not  ever  to  be  converted ;  it  would,  I  thins,  be 
unreasonable  if  it  were  so  held.  By  law  the  property 
must  be  converted ;  a  testator  may  not  unreasonably 
be  supposed  to  be  cognizant  of  that  law,  and  to  have 
given  no  direction  on  the  subject,  because  he  may 
have  supposed  that  it  would  be  mere  surplusage  so  to 
do." 

Then  there  are  two  cases  laying  down  the  general 
rule.  One  of  them  is  Hinves  v.  Hinves,  3  Hare  609. 
The  judgment  of  Wigram,  V.C.,  in  that  case  refers 
to  the  rule  of  the  court  in  the  absence  of  any  expres- 
sion of  intention;  and  then  comes  this  passage  (3  Ha., 
at  p.  611),  which  seems  to  me  very  much  in  point: 
"  But  if  the  will  expresses  an  intention  that  the  pro- 
perty as  it  existed  at  the  death  of  the  testator  shaU  be 
enjoyed  in  specie,  although  the  property  be  not  in  a 
technical  sense  specifically  bequeathed,  to  such  a  case 
the  rule  does  not  apply.  The  rule  is  settled  with 
sufficient  clearness ;  the  difficulty  arises  only  in  its 
application  to  particular  cases,  where  the  inten- 
tion of  the  testator  is  expressed  with  more  or  less 
distinctness." 

Then  in  Pickup  v.  Atkinson,  4  Hare  624,  the  same 
learned  judge  puts  it  very  shortly.  He  says  on  p. 
628  :  <'  Cases  calling  for  a  decision  on  this  question 
have  arisen  in  each  branch  of  the  court  within  the 
last  few  years,  and  in  each  brandi  of  the  court  the 
rule  seems  to  have  been  stated  in  the  same  way.  If 
the  will  manifests  an  intention  that  the  general  resi- 
due of  the  estate  shall  be  enjoyed  by  different  persons 
in  succession,  and  there  is  nothing  to  qualify  that 
simple  intention,  the  court,  in  order  to  dSectuate  it, 
converts  so  much  of  the  testator's  estate  as  is  of  a 
perishable  nature  (imder  which  head  leasehold  pro- 
perty falls)  into  investments  of  a  permanent  kind  "  ; 
and,  of  course,  although  he  does  not  state  the  alter- 
native, it  converts  reversionary  property  on  similar 
principles.  Then  he  says :  y  But  if  the  intention  of 
the  testator  appears  to  be  that  the  first  taker  shall 
enjoy  the  property  in  that  state  in  which  it  exists  at 
his  death,  the  court  is  bound  to  give  effect  to  that 
intention." 

I  take  it,  therefore,  that  it  is  dear  from  those 
and  numerous  other  cases  that  the  question  is 
what  the  testator  intends,  and  his  intention  must  be 
Pothered  from  his  will.  He  has  a  right  to  say  what 
IS  to  be  done,  and  his  intention  as  expressed  or  to  be 
deduced  from  the  terms  of  his  will  must  be 
followed. 

Now,  looking  at  the  present  will,  the  testator  first 
of  all  devises  to  certam  trustees  whom  he  names 
**  all  and  sundry  my  whole  means  and  estate,  heri- 
table and  movable,  real  and  personal,  wherever 
situated  or  addebted,  presently  bielonging  or  which 
shall  belong  or  be  addebted  to  me  at  &e  time  of  my 
death.  Together  with  the  whole  titles,  writs, 
evidents,  vouchers,  and  instiuctions  of  my  estate  and 
effects  hereby  generally  conveyed.  And  I  nominate 
and  appoint  my  trustees  to  be  my  sole  executors,  but 
declaring  always  that  these  presents  are  granted  by 
me  in  trust  only,  and  for  the  uses  and  purposes  after- 
mentioned."  Then  the  testator  proceeds  to  declare 
the  trusts.  It  is  apparent  that  this  will  was  prepared 
by  some  one  who  was  more  familiar  with  Scotch 
forms  than  English,  but  there  is  no  difficulty  in 
following  it.  Then  the  testator  directs,  first,  that 
**  my  trustees  shall,  from  the  produce  of  my  means 
and  estate,  pay  all  my  just  and  lawful  debts  and 
funeral  e^peaaaeB  and  the  expenses  of  executing  the 
trust."  ms  ''means  and  estate"  there,  of  course, 
denote  everything  of  which  he  died  possessed — every- 
thing that  came  to  the  trustees  under  the  wilL  Then 
it  was  argued  that  that  direction  was  to  be  carried  out 


at  once.    Of  course,  the  debts  and  funeral  exposes 
must  be  paid  at  once,  and  certain  expenses  of  execut- 
ing the  trusts;    idthough,  of  course,  those  expenses 
could  not  all  be  disponed  of  in  the  first  instance. 
Thej  would   continue  imtil  the  estate  was  wound 
up  and   distributed   among  the  persons  ultimately 
entitled.    Then  the  next  direction  is  this :  "  Second, 
that  my  trustees  shall  pay  over  to  Mrs.  Walker  Pit- 
caim,  my  moiher,  in  uie  event  of  her  surviving  me, 
during  all  the  days   of  her  life  after  my  decease  the 
whole  interests,  dividends,  and  other  annual  produce 
and  profits  of  the  trust  estate  under  their  manage- 
ment for  her  alimentary  use ;  and  that,  half-yearly  or 
as  the  same  shall  accrue  and  be  received  by  them  or 
otherwise,   my  trustees   shall   permit,    or  suffer  or 
legally  authorize  and  empower,  my  said  mother  to 
uplift  and  receive  the  said  into^sts,  dividends,  and 
other  annual  produce  and  profits  of  the  said  trust 
estate   during  all  the  days    of   her   life   after  my 
decease,   in  the  event  of  her  surviving  me."    [Wa 
lord^p,  after  referring  to  various  other  directions 
in  the  will,  which  are  not  material,  proceeded:—] 
The  testator  continues:    ''I  hereby  confer  on  my 
trustees  the  following  powers  and  privileges,  viz., 
...    to  enter  into  the  possession  and  management 
of  my  said  estate  and  effects."     He  is  dealing  with  a 
trust  to  be   exercised  and  executed  by  the  trustees 
during  the  continuance  of  the  trust,  and  here  he  uses 
this  ]^ase,  "  of  my  said  estate  and  effects,"  which 
is  the  same  phrase  used  in  the  beginning  of  the  will 
with  reference  to  what  his  debts  and  funeral  expenses 
were  to  be  paid  out  of.    There  he  calls  it "  my  means 
and  estate,"  here  he  calls  it  "  my  estate  and  effects." 
Then  he  gives  power  to  the  trustees  **  to  enter  into 
the  possession  and  management  of  my  said  estate  and 
effects,  and  to  call,  sue  for,  uplift,  receive,  and  dis- 
charge the  rents,  maills  and  duties,  interest^  divi- 
dend, and  annual  profits  arising  from  the   same," 
and  to  make  titles,  and  so  on,  and  to  employ  factors, 
agents,  or  cashiers  '*  for  managing  my  said  means  and 
estate."     That  is  referring  to  what  is  to  take  place 
during  the  continuance  of  the  trust.  Therefore  they  are 
to  manage  here  what  was  clearly  an  unconverted  estate. 
Then,  further  on,   there  is  this  power :    "  with  full 
power  to  sell  and  dispose  of  all  or  any  part  of  my  said 
estate  and  effects  hereby  conveyed,  and  that  either 
by  public   roup   or  private  bargain,  and    at   such 
price  or  prices  as  they  may  think  proper."       Then 
there  is   a  direction  as  to  the  securities  in  which 
funds  may  be  invested. 

That  clause  which  I  read  last  seems  to  me  to  be 
the  due  to  the  meaning  of  the  will;  and  I  think 
that  this  power  given  by  the  testater  to  his  trustees 
to  sell  and  dispose  if  and  when  they  think  it 
expedient  means  that  they  are  to  have  the  power  of 
sefiing  and  disposing  of  it  if  they  think  it  expedient, 
or  when  they  think  it  expedient.    If  they  nave  the 

Sower  to  do  it  if  they  think  fit  and  when  they  think 
t,  tiiere  is  necessarily  the  power  not  to  do  it  unless 
they  think  fit ;  and  that,  in  my  opinion,  is  only  an 
express  power  given  to  the  trustees  to  convert  the 
estate  or  not,  as  they  think  fit. 

It  seems  to  me,  upon  the  authorities,  that  there 
are  several  cases  which  show  that  where  a  testator 
has  intended  that  a  conversion  is  to  take  place  at  some 
time  oUier  than  that  at  which  the  rule  of  the  court 
woidd  make  conversion  necessary,  he  has  dealt  with 
the  question  of  conversion,  and  the  rule  of  the  oonrt  has 
no  application.  I  read  the  passage  just  now  in 
Morgan  v.  Morgan  in  which  that  was  pointed  out 
Now,  in  tiie  present  case  the  testator  has  not  fixed 
the  period  in  the  sense  of  that  passage,  bat  he  has 
given  the  option  to  some  other  person  of  saying  when 
the  conversion  is  to  take  place,  which  seema  to  me 
to  be  equally  effective  in  negativing  what  is  oalled 
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the  rule  of  the  oonrt,  requiring  conyersion  to  take  plaoe 
immediately  or  as  soon  as  possible  after  the  death  of 
the  testator.  No  doubt,  in  the  illustration  giyen  in 
that  case,  a  time  is  fixed  at  the  death  of  a  purticular 
person,  but  there  are  two  or  three  oases  in 
which  the  same  rule  has  been  applied  where 
a  particular  time  is  not  fixed.  One  of  those 
was  Alcock  ▼.  Sloper,  2  Myl.  &  K,  699,  where  the 
testator  gave  the  residue  of  his  estate  to  executors 
upon  trust  for  his  wife  **  to  receive  the  rents,  profits 
dividends,  and  annual  proceeds  thereof,"  ana  after 
her  death  *'then  upon  trust  to  sell  my  freehold 
house  in  Oxford-street,  and  also  my  leasehold  house, 
by  auction,  and  it  is  my  desire  that  Mr.  Edwiml 
ii>bott  be  employed  as  auctioneer  to  convert  the 
whole  of  my  estate  and  effects  into  money,  and  to 
distribute  the  same  in  equal  shares  and  propor- 
tions." Then,  in  the  judgment,  Sir  John  Leach, 
M.B.,  says  (2  Myl.  &  K.,  at  p.  702),  after  referring 
to  Howe  V.  The  Earl  of  Dartmouth :  "  It  is  with  a 
view  to  this  principle  that  the  present  will  is  to  be 
examined.  Tne  testator  gives  the  residuary  estate  to 
trustees  *  upon  trust  to  permit  his  wife  to  receive  the 
rents,  profits,  dividends,  and  annual  proceeds  thereof, 
to  and  for  her  own  sole  use  and  benefit,  during  her 
Hfe.'  There  is  here  no  intimation  of  an  intention 
that  any  part  of  the  property  should  be  immediately 
converted  by  the  trustees ;  but  the  inference  rather 
is  that  the  trustees  during  the  life  of  the  wife  were 
to  be  merely  passive ;  and  the  term  *  dividends ' 
has  reference  to  the  long  annuities.  After  the  death 
of  his  wife  he  directs  his  trustees  to  sell  his  freehold 
house  in  Oxford-street,  and  also  his  leasehold  houses, 
by  auction.  The  leasehold  houses,  like  the  long 
snnuities,  were  a  wasting  property ;  and  he  has 
plainly  expressed  his  intention  that  they  should  not 
be  sold  during  the  life  of  his  wife ;  and  that  is  mani- 
festly inconsistent  with  the  general  notion  on  his 
part  that  the  wasting  portion  of  his  residuary  estate 
was  immediately  to  oe  converted  into  permanent 
property."  Then  he  quotes  a  passage  relatingjto 
the  employment  of  Mr.  Abbott,  and  says:  *'The 
testator  oould  not  have  meant  that  'Mx.  Abbott  should 
convert  the  whole  of  his  property  after  the  death  of  his 
wife,  if  he  had  intended  that  any  part  of  it  should  be 
converted  during  the  life  of  his  wife.  The  widow  is 
therefore  entitled  to  enjoy  for  her  life  the  income  of 
the  long  annuities." 

^en,  in  Burton  v.  Mount,  2  De  G.  &  Sm.  383,  there 
was  a  general  gift  of  the  testator's  real  and  personal 
estate  to  trustees  upon  trust  to  pay  the  income  to  his 
son  for  life  and  after  his  death  for  his  children,  and 
the  testator  empowered  his  trustees,  notwithstanding 
the  devise  and  bequest  of  his  freehold  and  leasehold 
estates  respectively,  at  any  time  or  times,  or  from  time 
to  time,  at  their  discretion  to  make  sale  and  dispose 
of  the  freehold  and  leasehold  estates,  or  any  of  them, 
or  anv  part  or  parts  thereof  (other  than  and  except 
the  dwelling-house  in  Newington-place  during  ms 
wife's  estate  and  interest  therein)  by  public  auction 
or  piiTate  contract,  and  so  on.  There  Knight  Bruce, 
T.C.,  oame  to  the  conclusion  that,  as  there  was  this 
discretion  given  to  the  trustees  as  to  the  time  at 
which  they  were  to  sell,  it  was  inconsistent  with  any 
intention  of  the  testator  that  the  property  should  lie 
sold  immediately  under  the  rule  of  the  court,  and  he 
decided  the  pomt  both  as  to  the  leaseholds  and 
the  long  annuities  in  favour  of  the  tenant  for 
life. 

The  case  of  In  re  SewtU  seems  to  me  to  be  exactly 
in  point  as  to  this :  that  when  the  time  of  sale  is  fixed 
duer  by  reference  to  a  given  number  of  years  after 
the  testator^s  death,  or  by  reason  of  the  faUing  in  of 
a  Hie,  or  anything  of  that  kind,  or  when  it  is  left  to 
the  discretion  of  somebody  else  to  say  when  the  sale  is 


to  take  place,  the  testator  has  by  his  will  provided  for 
that  sale,  and  therefore  there  is  no  rule  of  the  court 
requiring  the  sale  in  a  different  way,  or  under 
different  circumstances  than  those  indicated  by  the 
testator's  will. 

I  find  here  a  direction  that  the  trustees  are  to  have 
full  power  if  and  when  they  consider  it  expedient  to 
sell  or  dispose  of  all  or  any  part  of  the  estate  and 
effects ;  and  it  seems  to  me  that  that  gives  them  a 
discretion,  in  the  exercise  of  that  power,  to  reg^ulate 
the  time  of  sale,  which  is  inconsistent  with  and  nega- 
tives any  intention  that  the  court  should  realize  3ie 
reversion  in  the  way  in  which  it  would  do  if  th^re  had 
been  no  such  direction. 

In  my  opinipn,  therefore,  the  trustees  did  in 
fact  allow  uie  reversion  to  remain  unsold,  and  the 
tenant  for  life  is  not  entitled  to  any  part  of  the  pro- 
ceeds of  sale. 

Solicitors,  Freshfidda  <k  WilliamB  ;  NtchoU,  Manisty, 
&  Co. 


Chan.  Div.  \  Dec.  5,  6,  7,  8,  11.  12,  1894 ; 

North,  J.  /  Aug.  9,  1895. 

Cbiohtok  v.  Criohtok  (a.) 
Satisfaction — Advancement — Breach  of  trust, 

A  fatJier  obtain^  the  control  of  a  trust  fund  in  which 
his  sons  had  an  interest  in  remainder,  and  made  con-- 
siderable  advances  to  his  sons. 

Held,  thai  such  advances  were  no  satis/action  of  the 
father*  s  liability  to  account  for  the  trust  funds. 

Where  the  proceeds  of  securities,  part  of  the  trust 
fundi  y^^^  traced  to  the  hand  of  one  of  the  sons,  it  was 
held  that  he  could  not  claim  that  sum  over  again,  but 
must  be  treated  as  having  received  that  amount. 

There  is  no  resulting  trust  in  favour  of  a  father,  of 
land  purchased  by  him  in  his  son^s  name  to  qualify  the 
son  to  a^  as  a  justice  of  the  peace,  because  beneficial 
occupation  is  necessary  for  such  qualijicatioti. 

Action. 

Bv  a  settlement  dated  the  8th  of  February,  1832, 
on  the  marriage  of  W.  J.  Crichton  and  Ann  Clutter- 
buck,  £10,857  13s.  7d.  3  per  cent.  Beduced  Annuities 
and  £9,746  13s.  4d.  Consols  were  vested  in  trustees 
upon  trust  to  pay  the  income  to  the  wife  for  life  for 
her  separate  use  without  power  of  anticipation,  with 
remainder  to  her  husband,  and  after  the  death  of  the 
survivor,  as  the  husband  and  wife  by  deed,  or  the 
survivor  by  deed  or  will  should  appoint,  and  in 
def aidt  of  appointment  for  the  children  of  the  mar- 
riage in  equal  shares. 

There  were  two  children  oi  the  marriage,  Arthur 
William  Criditon,  bom  1833,  and  Henry  Benyou 
Crichton,  bom  in  1836. 

Two  of  the  four  trustees  of  the  settlement  died 
soon  after  1852,  and  the  third  in  1863.  John  Clutter- 
buck,  the  surviving  trustee,  died  in  1863,  having 
appointed  his  widow  and  the  said  W.  J.  Crichton  his 
executors.  The  widow  consented  to  the  realization 
of  the  whole  of  the  trust  funds  and  the  receipt  of 
the  proceeds  by  W.  J.  Crichton. 

On  the  25th  of  August,  1863,  one  of  the  sons, 
Henry  Crichton,  was  married  to  a  Miss  Llewellyn, 
and  W.  J.  Crichton  transferred  to  the  trustees  of 
the  settlement  £4,100  Lidia  10^  per  cent.  Stock, 
which  he  had  purchased  with  his  own  money. 

On  the  19th  of  Februaiy,  1864,  the  Consols 
subject  to   the  settlement  of    1832  were    sold   for 

(a.)  Beported  by  G.  B.  Hamilton,  Esq.,  Barrister" 
at-Law. 
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£8,869  98.  6d.,  which  was  iiiTested  in  the  purchase,  in 
the  names  •!  W.  J.  Crichton  and  his  wife,  of  £2,500 
India  5  per  cent.  Stock  and  £5,000  Russian  5  per 
cent  Stock,  costing  £8,871  58. ;  W.  J.  Crichton  pro- 
viding the  difference.  On  the  29th  of  July,  1865, 
the  Keduced  Annuities  were  sold,  and  realized 
£9,744  12s.  Id.,  which  was  invested  in  £3,000 
Brazilian  4}  per  cent.  Bonds,  costing  £2,403  15s., 
in  the  names  of  W.  J.  Crichton  and  his  wife; 
£4,000  India  5J  per  cent.  Stock,  costing  £4,459  Is.  lid., 
and  £4,000  London  and  St.  Katharine's  Dock  Stock, 
costing  £2,885,  in  the  names  of  W.  J.  Crichton  and 
Arthur  Crichton.  On  the  4th  of  August,  1864, 
W.  J.  Crichton  transferred  £5,000  Bussian  5  per  cent. 
Bonds,  purchased  with  his  own  moneys,  mto  the 
joint  names  of  himself  and  Arthur  Crichton.  The 
dividends  were  received  by  Arthur  Crichton,  as  also 
of  the  £4,000  India  Stock,  as  part  of  an  allowance 
of  £300  a  year  made  to  each  son.  In  1879  the 
£4,000  India  Stock  was  sold,  and  the  proceeds 
received  by  W.  J.  Crichton. 

In  May,  1867,  on  the  marriage  of  the  other  son, 
Arthur  Crichton,  £^,500  India  3  per  cent.,  £7,500 
London  and  St.  Katharine's  Bock  Stock,  £2,500  4^ 
per  cent.  Preference  Stock  of  the  same  company, 
and  £3,600  in  shares  of  the  Grand  Junction  Canal 
Co.,  worth  in  all  £15,490,  were  transferred  to  the 
trustees  of  Arthur  Crichton's  settlement. 

W.  J.  Crichton  originally  intended  to  settle  £10,000 
only  on  Arthur,  but  after  correspondence  had  passed 
agreed  to  increase  the  amount.  There  was  no 
evidence  that  Arthur  Crichton  knew  the  source  from 
which  the  ^rice  of  the  stocks  was  derived. 

W.  J.  Cnchton  transferred  various  sums  to  his  son 
Henry  jointly  with  himsdLf,  and  some  to  Henry's 
wife  jointly  with  Henry  and  himself;  but  the  total 
amount  was  less  than  half  the  value  of  the  Consols 
and  Beduced  Annuities  included  in  the  settlement  of 
1832. 

In  April,  1870,  W.  J.  Crichton  drew  up  a  document 
headed  **  Instructions  to  my  executors,'^  giving  par- 
ticulars of  his  dealings  with  the  funds. 

Arthur  Crichton  £ed  in  1882,  and  Mrs.  Crichton, 
the  tenant  for  life,  in  1887.  In  1886  W.  J.  Crichton 
conveyed  to  Henry  an  estate  called  Broadwood  Hall, 
in  Shropshire,  to  qualify  him  to  act  as  a  justice  of  the 
peace,  in  consideration  of  '*  natural  love  and  affection." 
After  Henry's  death  this  was  sold  for  £7,000. 

In  Juljr,  1888,  W.  J.  Crichton  married  again,  and 
Henry  Crichton  died  in  1889. 

In  July,  1891,  the  executors  of  Arthur  and  Henry 
Crichton  brought  an  action  against  W.  J.  Crichton 
for  administration  of  the  trusts  of  the  settlement  of 
1832  and  for  an  account  of  the  proceeds  of  the  sale  of 
Consols  and  Beduced  Annuities.  W.  J.  Crichton  died 
on  the  8th  of  December,  1891,  and  the  action  was 
continued  against  his  executors. 

BvertU,  Q.O.,  and  Stock,  for  the  plaintiff9.~As 
W.  J.  Crichton  received  the  trust  funds,  his  estate  is 
answerable  for  them.  There  is  no  satisfaction  when 
the  amount  given  is  less  than  the  debt.  Moreover, 
Henry's  settlement  was  made  before  there  was  any 
debt.  The  amount  transferred  to  Arthur  was  given 
under  circumstances  sufficient  to  rebut  the  presump- 
tion of  satisfaction.  The  doctrine  of  satisfaction  by 
advancement  only  applies  for  the  benefit  of  children : 
Let  V.  Heady,  3  W.  B.  591 ;  Meinertihagen  v.  Walters, 
20  W.  B.  918.  The  conveyance  of  Broadwood  Hall 
cannot  be  treated  as  a  trust  for  W.  J.  Crichton. 
18  Geo.  2,  c.  20,  requires  the  ownership  to  be  beneficial, 
and  to  presume  a  resulting  trust  would  be  a  fraud  on 
the  policy  of  the  law:  Curtis  v.  Perry,  6  Ves.  739; 
Braacenhury  v.  Brackenbury,  2  Jac.  &  W.  391. 

They  also  cited  PlunkeU  v.  Lewis,  3  Hare  316; 


Tolson  V.  Collins,  4  Ves.  483;  BeUasis  v.  UthtvaU, 
1  Atk.  426;  BaUtone  v.  Salter,  23  W.  B.  816,  L.  B. 
10  Ch.  App.  431 ;  Davys  v.  Boucher,  3  Y.  &  C.  Ex. 
397 ;  Lee  v.  Head,  3  W.  B.  591.  1  K.  &  J.  620;  Ford 
V.  TynU,  2  H.  &  M.  324,  13  W.  B.  Ch.  Dig.  4 ;  Nod 
V.  WalsingJuim,  2  Sim.  &  St.  99. 

Cozens-Hardy,  Q.C,  S  win  fen  Eady,  Q,C.,  and 
Micklem,  for  the  executors  of  W.  J.  Crichton. — ^W.  J. 
Crichton  on  making  the  settlement  upon  Henry's 
marriage  contemplated  the  receipt  of  trust  funds.  It 
was  all  one  transaction.  The  instructions  to  executors 
are  admissible  as  being  a  declaration  against  interest, 
and  show  this.  As  to  Arthur,  the  circumstances  do 
not  rebut  the  legal  presumption  of  satisfaction.  The 
sons  acquiesced,  and  cannot  ask  for  the  money  over 
again :  Seed  v.  Bradford,  1  Yes.  Sen.  501.  At  all 
events  they  cannot  claim  over  agun  what  actually 
went  into  their  hands :  Evans  v.  Benyon,  37  Ch.  D. 
329,  36  W.  B.  Dig.  208.  The  interest  of  the  sons 
under  the  settiement  of  1832  are  portions,  and  a  gift 
of  a  less  amount  is  a  satisfaction  pro  tanto :  Kirky. 
Eddowes,  3  Hare  509.  There  is  a  resulting  trust  in 
favour  of  the  father  of  the  estate  in  Shropshire,  or 
in  the  alternative  it  is  a  part  satisfaction :  Bengough 
V.  Walker,  15  Yes.  507 ;  Lawes  v.  Idzwes,  30  W.  B. 
33,  20  Ch.  D.  81 ;  Vickers  v.  Vickers,  36  W.  B.  545,  87 
Ch.  D.  525. 

S,  Hall,  Q.C.,  and  Curtis  Price,  for  another  executor 
of  W.  J.  Crichton. 

EveriU  replied. 

Cur*  adv,  vtdL 

Aug.  9,  1895.~NoBTH,  J.,  after  dealing  at  length 
with  the  facts  of  the  case,  said  : — 

So  far  as  Arthur  is  concerned,  the  question  of  satis- 
faction rests  on  the  settiement  made  upon  his 
marriage,  and  the  investments  in  £5,000  Bussian 
Bonds  and  £4,000  India  51  per  cent.  Stock  made  in 
1864  and  1865.  As  regards  the  two  latter,  I  do  not 
see  how  the  dealings  with  those  can  possibly  amount 
to  a  satisfaction  of  the  liability  of  W.  J.  Crichton. 

There  are  numerous  cases  which  show  that  the  debt 
of  a  father  to  a  child  may  be  satisfied  by  an  advance 
to  the  child  of  an  equal  or  greater  amount,  whether  in 
the  father's  lifetime  or  by  will :  PlunkeU  v.  Lewis,  a 
case  of  a  debt  being  satisfied  by  a  marriage  portion ; 
Talbot  V.  Shrewsbury,  Free,  in  Ch.  394,  a  case  of  satis- 
faction by  a  legacy.  But  there  is  a  leaning  against 
any  presumption  of  satisfaction  in  such  cases,  and 
there  are  many  exceptions  to  this  general  rule. 

If,  for  instance,  the  amoimt  advanced  is  less  than 
the  debt,  as  in  the  present  case,  there  is  no  satisfac- 
tion even  pro  tanto:  Cranmer^s  case,  2  Salk.  608; 
Oraham  v.  Graham,  1  Yes.  Sen.  263;  Thynne  v. 
OlengaU,  2  H.  L.  Cas.  131. 

Each  of  these  sums  was  less  than  the  liability; 
therefore,  even  if  they  had  been  advanced  to  Arthur 
irrevocably,  they  would  not  have  been  any  satisifttc- 
tion.  Again,  there  is  another  exception  to  that  rule 
within  which  the  present  case  falls— namely,  where 
the  debt  is  certain  and  the  alleged  satisfaction  is  con- 
tingent or  uncertain,  even  though  of  greater  amount 
thasx.  the  debt—  a  fortiori,  1  may  add,  if  the  contin- 
gency does  not  take  place. 

There  are  many  illustrations  of  this  in  cases  where 
ajleffacy  made  payable  after  the  death  of  a  testator  is 
held  not  to  be  a  satisfaction  of  a  debt  payable  on  the 
testator's  death,  as  to  which  see  t^e  recent  deoisioii 
of  Stirling,  J.,  in  In  re  Horlock,  43  W.  B.  410,  [1895] 
1  Ch.  516,  and  the  cases  there  cited.  I  also  desire  to 
refer  to  Mathews  v.  Mathews,  2  Yes.  Sen.  635,  and 
Talbot  V.  Shrewsbury.  These  authorities,  with  many 
others,  seem  to  me  conclusive  upon  the  present  qnet* 
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tiozL  I  cannot  understand  how  the  father's  debt  or 
liabflity  to  the  son  could  be  satisfied  by  investments 
in  the  joint  names,  which  ultimately  came  not  to  the 
•on,  bat  to  the  iather,  the  debtor ;  nor  how  the  son's 
certainty  of  succeeding  ultimately  to  a  moiety  of  the 
wttled  funds  in  default  of  an  appointment  which 
never  was,  and  which  the  father  contemplated  never 
would  be,  made  could  be  satisfied  by  giving  him  a 
chance  of  succeeding  to  something  else  of  a  smaller 
smount. 

But,  though  I  think  it  dear  that  Arthur's  settle- 
ment was  not  a  satisfaction  in  whole  or  in  part  of  the 
isUier's  liability,  the  fact  that  £4,000  of  the  London 
tnd  St.  Katharine's  Dock  Stock  settled  arose  from 
the  inTeetment  of  £2,885,  part  of  the  proceeds  of  the 
Reduced  Annuities  is  not  immaterial.  The  sons  Arthur 
and  Henry,  and  their  representatives,  complaining  of 
the  conversion  and  appropriation  by  their  father  of 
the  proceeds  of  the  securities  originally  settled,  are 
entitled  to  follow  the  proceeds  of  the  conversion,  and, 
•0  far  as  such  proceeds  cannot  be  traced,  to  recover 
from  the  fath^s  estate  the  loss  arising  from  their 
misappropriation;  and  as  it  has  been  proved  that  this 
part  of  the  proceeids  of  the  improper  conversion  came 
to  Arthur's  hands,  his  representatives  cannot  claim  it 
oret  again  from  the  father's  estate,  but  must  be 
treated  as  having  received  that  amount:  Nail  v. 
Punter,  5  Sim.  555 ;  Evans  v.  Benyon, 

[His  lordship,  after  giving  his  reasons  for  holding 
that  the  transfers  of  stocks  into  the  joint  names  of 
W.  J.  Criohton,  Henry,  and  Henry's  wife  did  not 
^fect  satifliaction,  proceeded :] 

lliere  is  one  other  important  matter  to  which  I 
have  not  yet  alluded.  On  the  29th  of  September, 
1886,  after  the  death  of  his  son  Arthur,  the  'father 
conveyed  to  his  son  Henry  an  estate  called  Broad  wood 
Hall,  in  Shropshire,  for  the  purpose  of  giving  him  a 
qualification  to  act  as  a  justice  of  the  peace.  After 
Henry's  death,  the  estate  was  sold  by  his  executors, 
with  the  father's  concurrence,  for  £7,000,  which  the 
executors  of  Henry  claim  to  retain.  The  defence 
alleges  that  this  estate  was  held  by  Henry  as  a 
trustee  of  his  father,  and  that  any  part  of  the 
proceeds  of  sale  which  the  executors  can  retain  must 
be  taken  in  satisfaction  or  part  satisfaction  of  any 
claims  of  Henry  under  the  original  settlement.  The 
deed  recited  the  father's  desire  to  convey  the  fee,  and 
the  consideration  was  expressed  to  be  *'  natural  love 
and  affection."  This  latter  droumstance,  though 
not  conclusive,  is  entitled  to  serious  consideration 
when  the  value  of  the  propertv  is  not  shown  to 
exceed  the  amount  of  the  debt  alleged  to  be  satisfied 
by  tiie  transaction :  PlunkeU  v.  Lewis,  Lawes  v.  Lawes. 
Again,  there  is  no  memorandum  in  writing,  and  no 
evidence  of  any  express  trust,  which  would  mdeed  be 
somewhat  at  variance  with  the  terms  of  the  deed,  and 
on  a  Toluntary  conveyance  by  a  father  to  a  son  no 
trust  results  by  operation  of  law.  Again,  in  order  to 
confer  a  qualification  to  act  as  justice  of  the  peace  a 
beneficial  occupation  is  necessary,  and  not  merely  a 
l^B^  title,  ana  the  defendant's  counsel  have  admitted 
that  Heiury  did  have  such  beneficial  occupation. 
Under  these  circumstances,  the  creation  of  such  a 
trust  a«  is  alleged  would  have  been  a  fraud  upon  the 
law,  and  the  father  could  not  be  heard  to  aver  its 
existence:  Curtis  v.  Perry,  Brackenhury  v.  Bracken^ 
bury,  Cecil  ▼.  Butcher,  2  Jac.  &  W.  565,  and  Childers  v. 
Childer0,  5  W.  B.  586,  3  K.  &  J.  310,  though  that  case 
was  rerersed  on  appeal,  on  the  ground  that  for  the 
qnalifiication  then  in  question  a  beneficial  occupation 
was  not  requisite. 

It  is  luurdly  necessary,  therefore,  to  consider 
the  point  whether  a  conveyance  of  land  could 
be  presumed  to  be  a  satisfaction  of  a  debt.  As 
reguds  the  difficulty  of  asoertaimng  the  value  of  the 


land,  it  was  said  that  this  was  no  greater  than  in  the 
case  of  a  residue,  and  the  defendant's  counsel  relied 
on  the  cases  of  Bengougk  y.  Walker,  Lawes  v.  Lawes, 
and  Vickers  v.  Vickers;  but  those  cases  were  all  as  to 
the  satisfaction,  not  of  debts,  but  of  portions,  which 
stand  on  a  different  footing.  I  have  referred  to  a 
great  many  authorities  in  connection  with  this  case, 
but  have  not  found  one  in  which  a  debt  has  been 
treated  as  satisfied,  in  whole  or  in  part,  either  Inr  a 
conveyance  of  land  or  by  a  gift  of  residue.  The 
result  is  that  the  sift  of  Broadwood  Hall  was  not  a 
satisfaction,  and  uiat  no  part  of  the  purchase-money 
can  be  taken  into  account  in  discharge  or  reduction  of 
the  liability  of  the  father's  estate. 

I  must,  therefore,  declare  that  the  father's  estate 
is  liable  to  make  good  to  the  estates  of  each  of  his 
sons  the  sum  of  J^,873  6s.  8d.  Consols,  with  interest 
thereon  at  the  rate  of  2f  per  cent.,  being  the  Consols 
rate  of  interest  from  the  8th  of  December,  1891,  the 
date  of  his  death. 

Before  the  father's  death  Beduced  Annuities  had 
been  paid  off,  or  converted  at  par,  and  ceased  to 
exist,  so  I  must  further  declare  that  the  father's 
estate  is  liable  to  make  good  to  the  estate  of  Henry 
Crichton  the  sum  of  £5,428  16s.  9d.,  with  interest 
thereon  at  4  per  cent,  from  the  8th  of  December, 
1891,  and  is  liable  to  make  good  to  the  estate  of 
Arthur  W.  Crichton  the  sum  of  £2,214  6s.  lOd.,  with 
like  interest.  This  sum  is  the  value  at  par  of  one 
moiety  of  the  Beduced  Annuities,  after  deducting  there- 
from the  £3,214  10s.  Beduced  Annuities  realized  to 
raise  the  £2,885  cash  invested  in  the  purchase  of 
£4,000  London  and  St.  Katharine's  Docks  Stock 
forming  part  of  that  transferred  to  the  trustees 
of  Arthurs  settlem^t.  The  costs  must  follow  the 
event. 

Solicitors,  Mullens  &  Bosanqud ;  Nidd  &  Stronls  ; 
Nye  &  Moretan, 


a  B.  Div.  \ 

(LordBussellofKillowen,C.J.,  f  Nov.  11,  12; 

Ghmntham  and  Yaughan  Wil-  (  Dec.  7. 

liams,  JJ.)  ) 

SOTTTTEB  V,  BODERIOE.  (a.) 
Election  lauf-^Parliameniary  franchise— Registraium^ 
Occupation  elector  —  Claim  for  vote  in  boroughs- 
Description  of  qualification— Two  dwelling-houses— 
Omission  in  daim  of  the  word  "  successive  " — Power 
to  amend— Parliamentary  and  Municipal  Registration 
Ad,  1878  (41  iSb  42  Vict.  c.  26),  ss,  24,  28  (13)— 
Begietrati^m  Order,  1895,  Schedule  3,  Part  L,  para- 
graph 17  (b). 

A  notice  of  daim  to  have  daimanfs  name  inserted 
in  the  list  of  occupation  electors  for  a  borough  was  in 
the  following  terms: — *^  {third  column)  Nature  of 
qualification  —  Dwdling-house  :  {fourth  column)  De- 
scription  of  qualifying  property — ^9,  Richmond-road  ; 
3,  Hamilton-square,**  The  claimant  had  in  fact  occupied 
during  the  qualifying  period  in  immediate  succession  the 
two  Jwuses  set  out  in  the  fourth  column.  The  daim  toas 
objected  to  on  the  grounds,  first,  that  it  was  not  a  daim 
for  successive  occuvation,  the  word  ''successive**  not 
being  inserted  in  the  third  column ;  and,  secondly y  that 
the  revising  barrister  had  no  povoer  to  amend  the  claim 
by  inserting  the  word  **  successive.**  The  barrister 
overruled  the  objections,  and  amended  and  allowed  the 
daim. 
Held,  (1)  (Yaughan  Williams,  J.,  dubitante)  that 

(a.)  Beport^  by  Bbbkinb  Bbu),  Esq.,  Barrister- 
at-Law. 
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High  Cottbt. 


SOTTTTSB  V.  BODEBIOK. 


High  Coubt. 


the  notice  of  claim,  on  the  retntonable  conatrudion  of  its 
terms,  must  be  taken  to  be  a  daim  for  successive  occupa~ 
tion ;  (2)  that  having  regard,  however,  to  the  Registrar 
tion  Order,  1895,  Schedule  3,  Part  L,  'paragraph  17  (i) 
(b),  the  qualification  was  not  sufficiently  described  in  the 
daim,  which  ovtght  to  have  contained  the  word  **  («mc- 
cessive) "  in  the  third  column  ;  and  (3)  that  the  barrister 
had  power  under  section  28,  sub'StSction  (13),  of  the 
Registration  Act,  1878,  to  amend  the  daim  by  inserting 
therein  the  word  "  {successivey* 

QiUBie,  whether  there  is  any  power  to  amend  a  claim 
which,  on  the  reasonable  construction  of  its  terms,  is 
equivocal, 

Hitohins  v.  Brown.  2  (7.  B,  25;  Poakettv.  Kauf- 
man, 34  W,  R.  90,  le  Q,  B.  D.  279 ;  and  Plant  v. 
Potts,  [1891]  1  Q.  B.  261,  39  W.  R.  Dig.  142,  dis- 
cussed. 

Appeal  by  the  plaintiff  (the  party  objecting  to  the 
claims  of  A.  Le  Blonde  and  others,  claiming  to  be 

S laced  on  the  list  of  occupation  electors]  from  a 
ecision  of  the  the  revising  barrister  for  the  Borough 
of  Southwark  (BermondMy  Division),  allowing  the 
claims. 

The  facts  and  arguments  are  sufficiently  stated  in 
the  judgments  of  £e  court. 

By  the  registration  order  of  the  8th  of  March,  1895 
(made  under  the  power  conferred  by  section  76,  sub- 
section (7),  of  the  Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41),  it  is  (inter  alia)  provided  in 
schedule  3,  part  1,  paragrapn  17  (t),  as  follows : 
<*  The  nature  of  the  qualmoation  should  be  entered  " 
— (in the  voters  lists  and  in  the  daim  lists) — ''as 
nearly  as  possible  in  accordance  with  the  words  of 
the  statute  conferring  the  franchise ;  for  instance — 
(()  the  nature  of  a  household  qualification  should  be 
stated  thus:  'dwelling-house,'  or  in  the  case 
of  successive  occupation  J  dwelling-house  (suc- 
cessive).' " 

Costdlo,  for  the  appellant. 

R,  Heber  Jones,  for  the  respondent. 

Cur,  adv,  vult. 

Dec.  7.— Lord  Bussell  of  Killowbn,  C.J.— This 
is  an  appeal  from  the  revising  barrister  of  Southwark, 
who  had  allowed  the  name  of  the  claimant,  Alfred 
George  Le  Blonde,  and  those  of  seventeen  other  voters 
to  be  inserted  in  the  list  of  occupiers  for  the  borough. 
His  claim  was  in  the  following  form :  (first  column). 
Name  of  claimant  in  full,  surname  beine  first — Le 
Blonde,  Alfred  (George ;  (second  column),  place  of 
abode — 3,  Hamilton-square;  (third  column}, nature 
of  qualification— dwelling-house;  (fourth  column), 
description  of  qualifying  proj^erty — 69,  Bichmond- 
road,  Stamford-hill;    3,  Hamilton-square.    It  was 

§  roved  that  the  claimant  had  occupied  the  two 
welling-houses  set  out  in  the  fourikh  column  in 
immediate  succession  and  for  the  qualifying  period. 
It  was  objected  by  the  appellant  that  the  daim  was 
invalid  by  reason  of  the  omission  of  the  word  "  suc- 
cessive "  in  the  third  column,  and  that  the  revising 
Ixmrister  had  no  power  to  amend  the  daim  by 
inserting  the  wora  "successive,"  because,  it  was 
contended,  it  gave  another  and  a  different  qualifica- 
tion. The  revising  barrister  overruled  both  objec- 
tions, and  from  that  decision  this  appeal  is  brought. 

The  first  question,  therefore,  is  whether  the  daim 
as  it  orimiaily  stood  was  suffident.  The  appellant 
contended  that  by  reason  of  the  instructions  to  over- 
seers in  the  registration  order  of  the  8th  of  March, 
1895,  schedule  3,  part  1,  paragraph  17  (6),  the 
qualification  should  have  beoi  stated  as  "  dwelling- 
house  (successive)."  The  respondent  relied  on  the 
case  of  Hitchins  v.  Brown,  2  C.  B.  25«  as  eetaUiflhing 


the  suffidency  of  his  daim.  In  that  case  "  house  " 
only  appeared  in  the  third  column,  but  in  the  fourth 
column  both  were  fully  described  with  the  word 
"previously"  before  one  of  them.  The  barrister  in 
that  case  amended  the  claim  by  inserting  '*  houses 
occupied  in  immediate  succession " ;  and  the  court 
held  on  appeal  that  the  daim  was  originally  suffi- 
dent, but  that  the  amendment  made  it  more  accurate. 
Since  that  case,  however,  was  decided  the  registra- 
tion order  above  referred  to  has  been  issued,  and  I 
think,  having  regard  to  the  instructions  it  contains, 
that  tixe  quc£fication  was  not  suffidently  described. 

The  real  question  in  the  case  is  the  second  one— 
viz.,  Had  the  barrister  power  to  amend  the  statement 
of  the  qualification  as  he  did  P    It  was  contended  on 
behalf  of  the  appellant  that  he  had  not,  because  it 
gave  the  claimant  a  different  qualification  from  that 
stated.    If  that  really  is  the  result  of  the  amendment, 
then  the  barrister  clearly  had  not  the  power  to  make 
the   amendment,  and  for  authority  on   this  point 
it  is  sufficient  to  refer  to  the  cases   of  Barilett  v. 
Gibbs,  5    M.   &    G.   81,  and    FoskeU  v.   Kaufman, 
But  is  that  the  effect    of   the    amendment?      To 
answer  this  question  it  is  important  to  see  what  was 
exactly  the  qualification  stated.    It  seems  to  me  that, 
giving  to  it  a  reasonable  construction,  the  qualifica- 
tion  stated   must   be   taken   to  be  for   sucoessive 
occupation.     The   claimant   could   not  qualify   by 
occupation  of  two  houses  except  by  reason  of  succes- 
sive occupation,  and  therefore  the  fair  interpretation 
of  the  ckim  seems  to  me  to  be  that  it  is  one  for 
successive   occupation.  It   was  contended  that  the 
claim  might  be  regarded  as  beinff  for  occupation  of 
one  or  other  of  the  two  houses  during  the  qualify- 
ing period.    But,  even  if  that  be  so  (which  I  do  not 
think),  then  one  or  other  of  the  two  houses  is  sur- 
plusage, and  the  barrister  would  have  to  amend  by 
striking  out  one  or  other,  so  as  to  make  it  dear  in 
respect  of  which  the  qualification  was  claimed.     The 
hi^est  at  whidi  the  appellant's  argument  can,  in  my 
judgment,  be  put  is  that  the  i&ature  of  the  qualifica- 
tion is  insuffidently  stated,  and  in  that   case  the 
barrister  had  power,  as  it  seems  to  me,  under  section 
28  (13)  of  41  &  42  Vict.  c.  26,  to  amend  the  descrip- 
tion of  the  qualification  "  for  the  purpose  of  more 
dearly  and  accuratdy  defining  the  same."     I  do  not 
think  that  the  case  of  Foster  v.  Kaufman  assista  the 
appellant  on  this  point,  because  on  the  faoe  of  the 
daim  in  that  case  there  was  no  ambiguity.     It  was  a 
daim  for  occupation  of  one  house,  and  it  was  sought 
to  amend  it  into  a  daim  for  successive  occupation  of 
two  houses.    The  case  of  Hitchins  v.  Brown,  which  I 
have  already  mentioned,  dosdy  resembles  the  present 
case,  the  only  difference  being  the  insertion  of  the 
word  "  previously  "  in  the  fourth  column  in  the  claim 
in  that  case.    It  was  argued  that  this  made  an  im- 
portant difference,  but  I  do  not  think  so.    The  idea 
of  "  successive "  occupation  is  not  necessarily  con- 
veyed by  the   statement  that    another   house    was 
occupied  "previoudy,"   and   it   might   have    been 
argued  in  that  case,  too,  that  the  daim  was  soacepti- 
ble  of  being  regarded  as  a  daim  for  occupation  of  one 
or  other  of  the  two  houses.    I  think  that  case  was 
rightlv  dedded,  but  my  condusions  in  this  case  would 
have  been  the  same  apart  from  it.    I  think  the  re- 
vising barrister  ought  fredy  to  exercise  the  very 
ample  powers  of  amendment  given  to  him  by  section 
28  of  the  Begistration  Act  of  1878  to  correct  any  hcmd 
fide  mistake  made  in  the  list  or  in  any  daim  or  notice 
of  objeclion ;  and  while  (apart  from  section  24  of  that 
Act)  he  cannot  so  alter  a  cudm  as  to  make  the  qualifi- 
cation a  new  or  different  one  from  that  in  the  olaim,  he 
ought,  following  the  words  of  section  28  (13),  to  make 
sudi  change  in  the  description  of  the  daim  as  may  be 
necessary  "for  the   purpose  of   more  dearly   and 
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aoourately  defining  the  same."  I  think  the  amend- 
ment made  in  the  present  case  falln  within  that  de- 
•onption.  For  the  reasons  I  have  given  I  think  this 
^sal  must  be  dismissed  with  costs. 

Gbantham,  J. — In  this  case  we  are  asked  to  say 
whether  the  revising  barrister  was  right  in  amending 
the  daim  of  the  respondent  wh^re,  in  a  claim  for 
SQOoessive  occupation,  the  respondent  had  omitted  to 
add  the  word  *'  successive  "  after  the  word  *'  dwelling- 
house,"  though  he  properly  inserted  the  names  of  the 
hoosee  of  his  successive  occupation  in  the  fourth 
oolumn. 

In  my  judgment  the  barrister  was  right  in  so 
amending.  What  is  the  nature  of  the  qiudification 
for  which  the  respondent  claims  ?  It  is  "  occupation  *' 
as  distanguished  from  **  ownership  **  or  any  other 
qualification,  and  it  is  still  more  definitely  described 
as  occupation  of  a  dwelling-house.  The  respondent 
has  described  all  that  gives  him  the  right  to  vote — 
namely,  the  "occupation"  of  a  dwelling-house,  and 
the  dwelling-house  which  he  occupied.  First  one 
dwelling-house  and  then  the  other  during  the  pre- 
scribed period. 

By  the  statutory  rules  and  orders  of  March,  1895, 
recently  published,  it  is  apparent  that  it  is  correct  to 
■peak  of  the  qualification  aerived  from  the  successive 
occupation  of  two  or  more  dwelling-houses  as  the 
occupation  of  a  "dwelling-house"  m  the  singular, 
and  as  the  respondent  has  so  claimed  in  the  third 
oolomn,  and  has  in  the  fourth  column  correctly 
described  the  qualifying  property — namely,  the  two 
houses — it  seems  to  me  that  he  has  done  all  that  the 
Act  requires  him  to  do,  and  that  the  word  "suc- 
cessive" is  really  surplusage;  but,  whether  so  or 
not,  the  absence  of  the  word  cannot  disqualify,  and  if 
it  is  necessary  to  be  inserted  to  comply  with  the 
rules,  then  the  revising  barrister  was  justified  in 
adding  it  by  way  of  amendment  for  the  purpose  of 
more  accurately  describing  the  qualification. 

I  am  aware  that  the  Court  of  Appeal  in  Plant 
V.  PcUs,  the  case  most  relied  on  by  the  appellant  did 
not  agree  with  the  liberal  construction  X  had  put  in 
that  case  upon  the  amending  clauses  of  the  Begis- 
tration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  28,  and  I 
XoyaUy  bow  to  their  better  judgment ;  but  the  judg- 
ments of  the  Court  of  Appeal  in  that  case  do  not 
compel  me  to  apply  a  still  narrower  construction  than 
has  yet  been  given  to  the  Act,  to  a  case  differing 
essentially  from  that  one. 

Prior  to  Plant  v.  PotU  no  one  had  suggested  that 
the  decision  of  the  court  in  ffitchins  v.  Brown, 
decided  in  1847,  was  incorrect ;  and  as  that  case  was 
not  mentioned  bvthe  Court  of  Am)eal  in  Plant  v. 
PdUj  and  as  the  ractsin  the  case  of  Bitching  v.  Brown 
are  almost  identical  with  the  present  case,  and  not 
with  Plant  v.  Potts,  I  cannot  consider,  in  dealing  with 
the  present  case,  that  Hitchins  v.  Brown  has  been 
overraled.  In  fact,  if  I  am  wrong  in  that  view,  then 
it  seems  to  me  that  the  special  power  of  amendment 
given  in  the  Begistration  Act,  1878,  will  be  a  dead 
ktter.  If  we  examine  the  judgment  of  the  Court  of 
Appeal  in  Plant  v.  Potts,  I  think  their  lordships  clearly 
intended  to  exclude  such  a  case  as  this  from  the  effect 
of  Uieir  dedsion.  On  p.  262,  [1891]  1  Q.  B.,  the 
Master  of  the  Bolls  says:  "In  other  words,  a 
revising  barrister  can  only  amend  an  insufficient 
description  of  the  qualification,  but  cannot  alter  the 
description  into  a  description  of  another  qualifica- 
tion." Again,  Lopes,  L.J.,  says,  at  p.  264 : 
"After  careful  consideration,  I  have  come  to  the 
ooncdiasion  that  they  (sub-sections  (12)  and  (13)  of 
section  28  of  the  Act  of  1878^  empower  a  revising 
bantfter  to  oorrect  an  iusumcient  or  inaccurate 
at  of  qualification  in  the  third  column^  pro- 


vided such  a  correction  does  not  involve  a  change 
or  alteration  of  the  qualification  as  it  appears  in  the 
list." 

On  authority,  therefore,  of  previous  decisions,  as 
well  as  on  what  I  believe  to  be  a  proper  construction 
of  the  Act,  my  judgment  must  be  in  favour  of  the 
respondent. 

Yaxtghak  Williams,  J. — In  this  case  Lord 
Bussell,  C.J.,and  Orantham,  J.,  have  arrived  at  the 
conclusion  that,  giving  to  the  qualification  stated  a 
reasonable  construction,  it  must  be  taken  to  be  for 
successive  occupation,  and  that  it  cannot  reasonably 
be  read  as  being  for  occupation  of  one  or  other  of  the 
two  houses.  I  am  not  at  all  sure  myself  that  many  a 
reasonable  man  would  not  read  this  qualification  as 
beiog  a  qualification  by  occupation  of  a  dwelling- 
house  at  69,  Bichmond-road,  Stamford-hill,  by  a 
person  occupying  at  the  date  of  the  daim  3,  Hamilton- 
square.  I  cannot  but  thick  that  if  the  evidence 
had  shown  a  sufficient  qualification  by  reason  of 
occupation  of  69,  Bichmond-road,  and  no  sufficient 
successive  occupation  of  the  two  houses  mentioned  to 
give  a  qualification  in  respect  of  successive  occupation, 
the  statement  of  qualincation  would  have  been 
properly  argued  to  have  been  a  reasonably  clear 
statement  of  a  qu^ification  by  occupation  of  a  single 
dwelling-hoase.  If  so,  the  qualification  as  stated 
might  reasonably  be  read  as  referring  to  either  one  of 
two  different  qualifications,  and  in  that  case  I  should 
doubt  the  power  of  the  revising  barrister  to  anoend. 
He  would  in  such  case,  by  amending,  not  merely  be 
more  clearly  and  accurately  defining  the  qualification 
stated;  he  would  by  the  amendment  exdude  from 
the  statement  one  of  the  qualifications  possibly 
induded,  and  therefore  would  be  altering  the  descrip- 
tion of  the  qaaliflcation,  while  the  equivocal  daun 
capable  of  meaning  either  one  of  two  qualifications 
would  have  been  unfair  to  the  objector  as  throwing 
on  him  the  necessity  of  making  two  set  of  inquiries. 
Fairness  to  the  objector  seems  to  be  a  matter  which 
should  be  taken  into  consideration.  [See  the  judgment 
of  Lord  Esher,  M.B.,  in  Dashwood  v.  Ayles,  34  W.  B. 
53,  16  Q.  B.  D.  298.1 

If  the  daim  could  equally  wdl  describe  either 
franchise,  I  should  say  it  ought  not  to  be  amended. 
But  inasmuch  as  both  my  learned  brothers  think  the 
qualification  stated,  reasonably  read,  means  "  succes- 
sive occupation "  and  not  a  claim  for  occapation  of 
one  dwelling-house  for  the  requisite  period,  I  am  not 
prepared  to  differ  as  to  the  construction  of  this 
particular  daim,  which  is  not  a  matter  of  principle  or 
of  any  importance  except  to  this  particular  claimant 
and  objector.  But  I  wish  to  record  m^  dissent  from 
the  proposition  that  where  the  description  of  the 
daim  is  equally  applicable  to  one  qualification  as  to 
another,  the  revising  banister  has  power  to  amend  or 
ought  to  amend.  Subject  to  these  observations,  I 
concur  in  the  result  and  judgment. 

Appeal  dismissed.    Leave  to  appeal  granted. 

SoUdtor  for  appellant,  Chalton  Hubbard, 

Solicitors  for  the  respondent,  Franks  &  TimbrelL 


Q.  B.  Div.  ) 

Commercial  Causes.  >  Dec.  3,  5. 

(Mathew  J.)       j 

Ttseb  and  Othebs  v.  The  Shifownebs*  Syndicate 
(Bsassubed)  and  Othebs.  (a.) 

Insurance  —  Marine  insurance  —  Syndicate  of  under ~ 

(a.)  Beported  by  Sir  Shebston  Bakeb,  Bart., 
Baxrister-at-Law. 
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ivriters  —  Policy  signed  by  manager  of  syndicate  — 
Joint  or  several  liability  of  members — Partnership* 

The  manager  of  a  syndicate  of  underwriters^  which 
had  been  formed  under  an  agreement,  entered  into  a 
policy  of  reinsurance  on  ships  valued  at  £79,300.  The 
subscription  form  was  signed  by  the  manager  as  manager 
for  the  syndicate,  and  the  proportion  which  each  member 
underwrote  was  written  opposite  his  name.  The  agree- 
ment authorized  the  manager  to  sign  policies  on  behalf 
of  the  syndicate,  and  under  it  no  liability  was  to  attach 
to  any  member  beyond  his  own  proportion  set  opposite 
to  his  name,  and  the  profits  or  losses  were  to  be  divided 
amongst  or  to  be  borne  by  the  members  in  proportion  to 
the  amounts  subscribed  by  each. 

Held,  that  the  liability  on  the  policy  was  not  a  joint, 
but  a  several  liability,  and  that  the  agreement  did  not 
constitute  the  members  partners  in  the  business. 

Action  tried  by  Mathew,  J.,  in  the  Commercial 
Court. 

The  action  was  brought  to  recover  a  total  loss 
upon  a  policy  of  marine  insurance  effected  by  the 
defendants  upon  the  steamship  Brunswick  for  £500, 
and  for  return  of  premiums. 

The  plaintiffJB  were  underwriters  at  Lloyd's,  and  the 
defendants  were  a  syndicate  of  underwriters,  con- 
sisting of  twenty  members — not  members  of  Lloyd's 
— of  which  John  M.  Corderoy  was  the  manager,  and 
he  underwrote  for  the  members  of  the  syndicate. 

The  syndicate  was  formed  under  an  agreement, 
dated  the  28th  of  February,  1894,  between  John  M. 
Corderoy,  insurance  broker,  called  the  manager, 
Thomas  B.  Miller,  manager  of  certain  mutual  insur- 
ance clubs,  and  the  several  persons  whose  names  were 
written  in  the  schedule  to  the  agreement,  and  who 
formed  the  syndicate. 

This  agreement  was  to  last  for  twelve  months,  and 
at  the  end  of  that  time  it  was  renewed  for  another 
twelve  months. 

By  a  policy  dated  the  4th  of  March,  1895,  the 
manager,  on  behalf  of  the  syndicate,  reinsured  a  risk 
which  the  plaintiffs  had  underwritten  for  £79,300,  on 
the  hulls  and  machinery  of  certain  ships,  of  which 
the  Brunswick  was  one,  valued  as  per  original 
policies  or  policy.  This  policy  of  the  4th  of  March, 
1895,  was  in  the  ordinary  form  of  a  Lloyd's  policy, 
and  contained  this  special  clause :  **  The  Shipowners' 
Syndicate  (Beassured) — special  clause :  It  is  n>eciaUy 
agreed  that  the  assured  are  hereby  entitled,  by  way 
of  further  security  for  the  performance  of  the  obliga- 
tions of  the  subsmbing  underwriters,  and  of  each  and 
every  of  them,  to  the  benefit  by  way  of  first  charge 
of  the  policies  ot  reinsurance  effected  or  to  be  effect^, 
and  all  moneys  received  thereunder. — John  M. 
Corderoy,  manager."  Then  the  subscription  to  the 
policy  was;  "The  Shipowners'  Syndicate  (Be- 
assured)—John  M.  Corderoy,  manager:  John  M. 
Corderoy,  6^  thirtieths,  Thomas  B.  Miller,  1^  thir- 
tieths," and  the  names  of  the  other  members  of  the 
syndicate  followed,  with  the  amounts  in  thirtieths 
set  opposite  the  name  of  each,  TnalHng  in  all  thirty 
thirtieths  on  tiie  £79,300.  The  subscription  form 
ended:  *'The  Shipowners'  Syndicate  (Beassured)— 
John  M.  Corderoy,  manager." 

By  clause  11  of  the  agreement  tfie  manager  was 
bound  forthwith  as  risks  wei-e  accepted  to  reinsure 
the  whole  of  the  total  loss  risks,  and  by  clause  16  <*  all 
policies  of  reinsurance  and  all  moneys  received  there- 
under shall  be  held  in  trust  by  ^e  manager  and  the 
said  T.  B.  Miller,  and  such  tlurd  party  as  they  may 
appoint,  primarily  as  security  as  the  assured  under 
each  pohcy  the  risk  of  which  is  reinsured,  and  by 
way  of  further  security  the  following  special  clause  is 
to  be  inserted  in  every  policy  "  :  [Tms  special  clause 
was  the  same  as  that  set  out  in  the  policy.]    Under 


this  provision  Mr.  Corderoy  forthwith  reinsured  in  the 

g resent  case  in  two  clubs — ^namely,  the  Uniform  Lone 
teamship    Insurance    Association    and    the   New 
Marine  Mutual  Insurance  Association. 

There  was  a  total  loss  of  the  vessel  while  Uiis 
policy  was  in  force,  and  the  present  claim  having 
been  brou^ti  the  following  were  the  questions  to  be 
tried :  f  1)  Whether  the  liability  of  the  members  upon 
the  policy  was  a  joint  or  several  liability;  {2) 
whether,  in  the  event  of  a  loss  a4id  any  inGUvidual 
members  being  unable  to  pay,  the  assured  are  en- 
titled to  recover  from  the  tnistees  the  proportion^  of 
reinsurance  actually  received  from  the  dubs  to  which 
such  individual  member  is  entitled,  or  whether  the 
whole  amoimt  received  from  the  dub  is  to  be  applied 
to  cover  the  assured  against  any  defidency  throuffh 
default  of  an^  member  or  members ;  (3)  whether  the 
polides  of  remsurance  are  to  be  retained  by  the  trus- 
tees or  handed  over  to  the  assured. 

The  dauses  of  the  agreement  relied  on  by  the 
parties  are  referred  to  in  the  judgment. 

Herbert  Reed,  Q,C,,  and  Scrutton,  for  the  plaintiffs. 

Joseph  Walton,  Q.C,  and  Manisty,  for  the  syndi- 
cate. 

Warmington,  Q.C.,  Lewis  TJiomas,  and  W.  de  B, 
Herbert,  for  the  defendant  Hedges,  a  member  of  the 
syndicate. 

Qore-Browne,  for  the  defendant  Pattenden,  a  mem- 
ber of  the  syndicate. 

Scott  Fox,  for  the  defendant  Wheatley,  a  member 
of  the  syndicate. 

Cur,  adv,  vult, 

Dec.  5.--MATHSW,  J.,  read  the  following  judg- 
ment : — ^This  action  was  brought  to  recover  for  atotol 
loss  of  the  ship  Brunsunck,  The  plaintiflfs  were 
underwriters  at  Lloyd's,  who  had  reinsured  with  other 
underwriters,  described  in  the  writ  as  the  *' Ship- 
owners' Syndicate  (Beassured)."  The  writ  was  issued 
on  tiie  22nd  of  November,  and  an  application  was 
made  for  an  early  trial  on  the  ground  that  several 
actions  were  pending,  and  that  it  was  of  great 
importance  that  the  rights  of  the  parties  shoukl  be 
speedily  ascertained.  It  was  arransed  that  state- 
ments of  the  points  in  dispute  should  be  exchanged 
and  the  cause  entered* 

The  trial  took  place  on  the  3rd  of  December,  and  I 
have  now  to  ddiver  judgment.  The  defendants  are  a 
group  of  underwriters,  not  members  of  Uovd's,  who, 
under  the  terms  of  an  agreement  which  will  be  more 
fully  referred  to  hereafter,  had  authorized  a  manager 
named  Corderoy  to  underwrite  polides  of  marine 
insurance  on  account  of  the  several  persons  forming 
the  syndicate.  The  plaintiffs'  policy  had  been  effected 
with  Corderoy  as  manager.  It  was  in  the  ordinary 
form  of  a  Lloyd's  poUcy,  and  was  described  as  a  re- 
insurance on  ships  to  the  amount  of  £79,300,  valued 
as  per  original  polides.  The  usual  clause  provided 
that  the  assurers  promised  and  bound  themsdves, 
each  one  for  his  own  part,  for  the  true  performanoe 
of  the  contract  in  the  policy,  confessing  the  considera- 
tion paid.  At  the  end  of  the  policy  me  subscription 
was  m  the  following  form :  [His  lordship  then  read 
from  the  subscription  form  of  the  poUcy  as  stated 
above.]  The  first  point  raised  with  reference  to  this 
policy  was  whether  the  liability  of  the  members  d 
the  syndicate  was  joint  or  severaL  For  the  plain- 
tiffs it  was  contended  that  the  s^dioate  was  in  point 
of  fact  a  firm  or  partnership;  that  the  name 
**syn<Uoate"  imported  combination  for  purposes  of 
profit,  and  that  there  was  therefore  a  jomt  liability 
upon  the  policy.  The  question  was  stated  to  be  d 
great  importance  because  the  operations  of  the  ayndx* 
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oate  had  been  very  eztenaTe,  and  had  lesulted  in 
oonaiderable  loasee,  and  if  each  member  of  the  syndi- 
cate were  liable  for  the  whole  of  the  losses  the  result 
m]|^ht  prove  most  disastroos  to  individoals.  For  the 
defendants  it  was  argued  that  upon  the  face  of  the 
policy  the  lialnlity  was  seyeral,  and  not  joint. 

It  was  said  to  be  in  the  ordinary  oonrse  of  business 
that  one  underwriter  should  act  for  a  number  of 
other  underwriters  at  Lloyd's,  and  should  subscribe 
policies  for  each  member  of  the  ffroup ;  and  in  support 
of  that  position,  which  was  really  not  disputed,  atten- 
tion was  called  to  the  original  p<dicy  e£Pected  by 
^^^■er  &  Go^  at  Lloyd's,  from  which  it  appeared  that 
insurances  had  been  effected  for  eight  gentlemen 
whoBe  names,  as  in  this  case,  were  stampled  on  the 
X>olioy,  and  who  insured  in  different  proportions  a 
sum  of  £100.  It  was  said  when  the  terms  of  the 
Bubsoripiion  to  this  policy  were  examined  that  the 
same  principle  was  fdlowed,  and  that  each  member 
of  the  syndicate  made  himself  responsible  in  the  same 
way  for  the  proportion  which  he  underwrote  of  the 
amount  insured. 

Then  the  plaintiffs*  counsel  called  attention  of  the 
special  dause  in  the  policy  under  which  **  the  assured 
became  entitledtothebeneifit,  by  way  of  first  charge, 
of  the  policies  of  reinsuranoe  effected  or  to  be  effected 
by  the  subscribing  underwriters  and  all  moneys 
reoeiired  thereunder."  It  was  said  that  if  it  were  left 
in  doubt  1^  the  form  of  the  subscription  whether  the 
liability  were  joint  or  several,  this  clause  showed  an 
intention  to  enter  into  a  joint  undertaking,  for  it  pro- 
vided that  there  should  be  a  '*  further  security  for  the 
obligations  of  the  subscribing  underwriters  and  of 
each  and  every  of  them.*'  This  proved,  it  was  said, 
that  "syndicate"  meant  something  equivalent  to 
firm,  company,  or  partnership.  But,  on  the  other 
handy  the  word  ''syndicate'  does  not  indicate  in 
what  way  the  members  are  acting  together,  and  they 
are  described  in  the  clause  as  "subscribing  under- 
wxiten."  I  see  no  ground  for  thinking  that  it  was 
intended  by  this  provision  in  the  policy  to  enlarge  the 
oUigations  of  the  underwriters  or  to  extend  the 
■ecnrity  which  this  special  dause  was  intended  to 
afford.  If  each  underwriter  was  responsible  onlyf or 
the  obligation  created  hv  his  own  subscription,  it  was 
nnlikely  that  he  should  extend  his  liability  to  the 
obligations  of  his  fellows ;  and  the  reasonable  construc- 
tionseemstome  to  be  that  each  underwriter  under- 
took that  the  benefit  of  any  reinsurance  to  which  he 
was  entitled  should  be  avauable  for  the  assured.  The 
elanse  seemed  to  be  intended  to  prevent  the  loss  of 
ihe  aeoority  1^  the  insolvency  of  any  of  the  under- 
vmters,  and  the  soffKeetion  that  the  object  was  to  pro- 
vide against  a  possime  loss  of  the  security  by  bank- 
mptcy  seems  to  me  improbable 

I  am  therefore  of  opinion  that  the  liabilit^r  upon 
the  polioy  is  several,  and  not  joint.  If  this  view  be 
oomot,  uie  case  would  seem  to  be  concluded.  But 
the  case  was  fnrtiier  u'gued  for  the  plaintiffs  on  the 
ground  that  the  agreement  under  whidi  the  syndicate 
was  formed  and  carried  on  business,  of  itself  oon- 
■titoted  a  partnership ;  and,  as  this  point  was  dis- 
eoaaed  at  considerable  len^,  it  ma^  be  desirable  that 
I  should  eroress  my  opinion  upon  it.  The  syndicate 
was  originafiy  formed  on  the  28th  of  Februaiy,  1894, 
md  vras  to  last  for  a  year.  At  the  end  of  that  time 
the  syndicate  was  continued  for  another  year,  the 
members  being  the  penons  whose  names  appeared  at 
Ihe  loot  of  the  ptaintiffs'  policy.  The  agreement 
was  between  John  Matthew  Oorderoy,  the  manager, 
l^oimaa  Bobson  Miller^  the  manager  of  certain  mutual 
reinsurance  dubs,  and  the  several  persons  whose 
nnmes  appeared  in  the  sdiedule  thereto,  thereinafter 
oalled  the  syndicate.  After  redting  that  the 
syndicate  hud  ananged  with  the  manager  that  he 


should  be  authorized  to  underwrite  poUdes  in  the 
names  of  the  persons  forming  the  syndicate,  power 
was  ^ven  to  the  manager  to  insure  steamers  by  time 
policies,  either  on  the  terms  of  Lloyd's  policies  or 
on  dub  terms.  Clause  4  provided  as  an  mducement 
to  insurers  that  the  manager  should  be  at  liberty  to 
return  208.  per  cent,  on  the  amount  covered  in  the 
event  of  the  vessels  incurring  no  acddent  during  the 
currency  of  the  policy.  Clause  5  provided  that  the 
manager  was  empowered  to  sign  policies  on  behalf  of 
the  syndicate,  and  in  the  individual  names  of  the 
members  thereof,  the  manager  affixing  oppodte  the 
name  of  each  member  on  each  and  every  policy  the 
respective  proportions  of  risk  taken  oy  such 
in<uvidual  member.  Clause  6  provided  that  no  liabili- 
ties should  attach  to  any  member  of  the  syndicate 
beyond  his  own  proportion  of  the  risk  accepted  in  his 
name,  the  members  not  being  liable  for  one  another  or 
in  any  way  guaranteeing  the  solvencv  the  one  of  the 
other.  Upon  these  clauses  there  would  seem  to  be  no 
foundation  whatever  for  the  argument  of  the  existence 
of  a  partnership,  but  great  rdmnoe  was  placed  on  the 
dauses  that  foUow.  By  clause  7  the  manager's  re- 
muneration was  to  be  5  per  cent,  upon  the  gross  pre- 
miums and  10  per  cent,  upon  the  profits,  if  any,  avail- 
able for  distribution  among  the  members.  By  dause  8 
the  manager  was  at  his  own  expense  to  keep  proper 
books  for  the  syndicate  accounts  and  the  accounts  of 
the  members  thereof.  He  was  to  provide  offices  and 
necessary  staff  for  the  conduct  of  the  business  in  the 
City,  and  to  issue  accounts  of  the  working  thereof  to 
tiie  members.  By  dause  9  the  manager  was  to  debit 
against  the  syndicate  account  the  necessary  subscrip- 
tion to  lioydV  These  clauses,  it  was  said,  showed 
that  a  joint  business  was  contemplated,  with  a  com- 
mon fimd  for  expenses  and  an  ultimate  distribution 
of  the  net  jwofits  among  the  members.  But  all  these 
provisions  are  analogous  to  the  arrangements  that 
might  be  made  with  uie  manager  of  an  underwriting 
account  at  Uoyd's  for  several  underwriters.  The 
provision  for  the  creation  of  a  fund  out  of  moneys 
belonginff  to  aJl  the  underwriters  is  in  no  way  incon- 
sistent with  the  obligation  of  each  underwriter  to 
subsmbe  pro  rcOa  for  any  expenses  incidental  to 
insuring. 

Very  great  reliance  was  placed  by  the  plaintiffs' 
counsd  on  dause  11,  by  which  the  manager  was 
bound,  as  risks  were  accepted  on  behalf  of  the  mem- 
bers of  the  syndicate,  to  reinsure  the  whole  of  the 
total  loss  risks.  It  was  said  that  what  was  contem- 
plated was  a  reinsurance  on  behalf  of  the  members  of 
the  syndicate  jointiy ;  and  it  was  said  that  in  com- 
pliance with  that  provision  a  reinsurance  had  been 
effected  with  two;  dubs— the  Uniform  line  Steam- 
ship Insurance  Association  and  the  New  Marine  Mutual 
Insurance  Association,  and  when  the  poUdes  came 
to  be  examined  it  appeared  that  they  had  been  issued 
by  name  to  the  "  Shipowners'  Syndicate  (Beassured)  " 
in  each  case.  But  the  effect  of  these  reinsurances  is 
perf  eoUy  dear.  The  assiued  were  the  members  of  the 
syndicate.  The  tiUe  of  the  syndicate  was  descriptive 
only ;  and  if  it  had  been  necessary  to  proceed  against 
tiie  dubs  on  their  poUdes  the  interest  must  have 
been  averred  in  the  members  individually,  and  for 
contribution  to  losses  the  individual  membm  would 
have  been  liable  (see  OrecU  Britain  100  A  1  Steamship 
Insurance  Association  v.  Wyllie,  37  W.  E.  407,  22 
Q.  B.  D.  710).  It  is  difficult  to  see  how  a  joint 
insurance  could  be  effected,  for  each  underwriter 
must  reinsure  his  own  risk.  A  polioy  by  all  to  cover 
the  risk  of  one  would  not  oe  a  valid  contract 
of  insurance,  from  the  absence  of  interest  in  all 
but  the  one.  An  insurance  bv  all  to  cover  the  risk 
of  eadi  is  open  to  the  same  observation.  The  true 
meaning  of  the  dauee  eeems  to  me  to  be  that  where 
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the  manager  aooepted  risks  on  behalf  of  the  members 
he  was  bound  to  reinsure  each  of  them.  Thus 
construed,  the  clause  works  easily.  Upon  the  plain- 
tifib*  construction  it  would  give  rise  to  considerable 
difficulty.  The  fact  that  for  convenience'  sake  the 
name  ox  the  s^nidioate  was  used  for  the  purposes  of 
reinsurance  with  the  dubs  does  not,  and  could  not, 
alter  the  real  nature  of  the  contract.  Clause  12  was 
also  relied  upon  by  the  plaintiflfs,  for  it  enabled  the 
manager,  on  oehalf  of  the  syndicate,  to  undertake  the 
management  of  collision  and  salvage  cases,  &c.,  and 
also  to  make  advances  to  owners  to  meet  average 
expenses,  &c.  But  this  was  doing  no  more  th^ 
permitting  the  manager  to  do  what  the  Salvage 
Association  does  for  the  underwriters  at  Lloyd's,  and 
is  no  more  inconsistent  with  the  several  liabilities  of 
the  members  of  the  s^dicatethan  is  the  employment 
of  the  Salvage  Association  with  the  several  liabilities 
of  the  underwriters  who  emplov  it.  Clauses  13  and 
14  and  the  final  clause  15  strongly  favour  the  conten- 
tion of  the  defendants  that  the  agreement  was  not 
intended  to  create  a  partnership ;  and  my  judgment, 
therefore,  upon  the  construction  of  the  agreement, 
as  well  as  upon  the  construction  of  the  policy,  is  for 
the  defendants.  The  further  question  was  raised  as  to 
whether  the  syndicate  jointly  or  the  individual  members 
were  bound  to  return  premiums  for  short  interest. 
I  am  of  opinion  that  it  is  in  each  case  a  liability  of 
the  individual  members  in  the  proportion  of  the 
amounts  subscribed  by  each  of  them.  Mr.  Beed  also 
contended,  though  not  very  strenuously,  that,  even 
thouffh  there  was  no  partnership  in  fact,  the  members 
had  held  themselves  out  as  partners,  and  he  relied 
upon  tiie  fact  that  an  office  had  been  opened  where 
the  name  "  Shipowners'  Syndicate  (Keassured) " 
appeared  upon  the  door ;  also  that  the  same  name 
was  stamped  on  the  paper  used  by  the  manager. 

These,  with  the  other  facts  in  ihe  case,  were  relied 
upon.  They  are  clearly  insufficient  to  justify  me  in 
coming  to  any  such  conclusion. 

Judgment  for  defendants. 

Solicitors  for  the  plaintiffo,  WaiUone,  Johnstm^  Buhh^ 
&  Whatton. 

Solicitors  for  the  syndicate  generally,  W,  A.  Crump 
&  Son. 

Solicitor  for  the  defendant  Hedges,  W*  H,  Herbert, 

Solicitor  for  the  defendant  Pattenden,  A,  J,  Oliver, 

Solicitors  for  the  defendant  Wheatley,  Steavenaon 
&  CotUdwelL 


OCoutt  of  Appeal* 


!han.  Div.  ) 

tell ;  and  A.  L.  > 
ligby,L.JJ.)     ) 


Nov.  22. 


From  Chan.  Div. 
(Lord  Herschell 
Smith  and  Bigby, 

In  re  Kingston  Cotton  Mill  Co   (Limited),  (a.) 

Company  —  Winding  up  —  Auditor  —  Misfeaeance  — 
**  Officer  "  of  company  ^Tahle  A — Companies  (Wind- 
ing-up)  Act,  1890  (53  <fe  54  Vict.  c.  63),  s.  10. 

Where  the  articles  of  association  of  a  company  ^  so  far 
OS  they  relate  to  the  auditing  of  accounts,  are  suhstan" 
iiaUy  the  same  as  those  contained  in  Table  A,  and  as  the 
articles  relating  to  audit  in  In  re  London  and  General 
Bank,  43  W,  B.  481,  [1895]  2  Ch.  166,  the  auditor  is 
an  ** officer  of  tfie  company"  within  the  meaning  of 
section  10  of  the  Companies^Winding-up)  Act,  1890. 

(a.)  Beported  by  Arnold  Glovbb,  Es^.,  Barrister- 
at-X^w. 


Appeal  from  the  decision  of  Yauffhan  Williams,  J. 

A  summons  was  taken  out  against  the  directors 
and  auditors  of  the  Kington  Cotton  Mill  Go. 
(Limited)  by  the  official  receiver  and  liquidator  for  a 
direction  that  they  were  liable  to  pay  certain  sums  of 
money  which  were  alle^ped  to  have  been  improperly 
applied  in  payment  of  dividends  upon  certain  prefer- 
ence shares,  and  that  they  were  guilty  of  misfeasance 
or  breach  of  trust  in  relation  to  the  company  in  that 
they  authorized,  sanctioned,  partidpatedu  or  reoom- 
mended,  or  permitted  the  issue  of,  reports  and  state- 
ments of  accounts  containing  folse  and  misleading 
entries  with  respect  to  the  value  of  the  company? 
property,  stock-m-trade,  and  reserve  fund. 

Tne  auditors  moved  to  stay  all  proceedings  under 
the  summons  as  against  the  appUoants  on  the  ground 
that  they  were  not  officers  of  the  company  within 
the  meaning  of  section  10  of  the  Companies  (Wind- 
ing-up) Act,  1890.  That  section  provides  that 
''where,  in  the  winding-up  of  a  company  under  the 
Companies  Acts  it  appears  that  any  person  who  has 
taken  part  in  the  formation  or  promotion  of  the  com- 
pany, or  any  past  or  present  director,  manager, 
uquidator,  or  other  officer  of  the  company,  has  mis- 
applied or  retained,  or  become  liable  or  accountable 
for,  any  moneys  or  property  of  the  company,  or  been 
guiltj  of  any  misfeasance  or  breach  of  trust  in 
relation  to  the  company,  the  court  may,  on  the  appli- 
cation of  the  official  receiver  or  of  the  liquidator  of 
the  company,  or  of  an^  creditor  or  contributory  of 
the  company,  examine  mto  the  conduct  of  such  pro- 
moter, director,  manaffer,  liquidator,  or  other  officer 
of  the  company,  and  compel  him  to  repay  any 
moneys  or  restore  any  property  so  misapplied  or 
retained,  or  for  which  he  has  become  liable  or  account- 
able, together  with  interest  after  such  rate  as  the 
court  thuiks  just,  or  to  contribute  such  sums  of  money 
to  the  assets  of  the  company  by  way  of  compensation 
in  respect  of  such  misapplication,  retainer,  mis- 
feasance, or  breach  of  trust  as  the  court  thinks 
just." 

The  articles  of  association  dealing  with  auditors 
were  as  follow : — 

"  129.  Once  at  least  in  every  year  the  accounts  of 
the  company  shall  be  examined,  and  the  coireotneas 
of  the  balance-sheet  ascertained  by  one  or  more 
auditor  or  auditors. 

"  130.  The  first  auditors  shall  be  appointed  1^  the 
directors.  Subsequent  auditors  shall  be  appointed  by 
the  company  in  general  meeting. 

**  131.  If  one  auditor  only  is  appointed,  all  the  pro- 
visions herein  contained  relating  to  auditors  snail 
apply  to  him. 

"  132.  The  auditors  may,  but  need  not,  be  members 
of  the  company,  but  no  person  shall  be  eligible  as  an 
auditor  who  is  interested  otherwise  than  as  a  member 
in  any  transaction  of  the  company,  and  no  direotor 
or  otiier  officer  of  the  company  shall  be  eligible 
during  his  continuance  in  office. 

'*  133.  The  appointment  of  the  auditors  shall  be 
made  by  the  company  at  their  ordinary  meeting  in 
each  year. 

**  134.  The  remuneration  of  the  first  auditon  shall 
be  fixed  by  the  directors,  and  of  subsequent  auditors 
shall  be  fixed  by  the  company  in  general  meetiiig. 

"  135.  Any  auditor  shall  be  re-eligible  on  bis 
quitting  office. 

**  136.  If  no  auditor  shall  be  appointed  at  any 
ordinary  meeting,  or  if  any  casual  vacancy  ocean  m 
the  office  of  any  auditor  appointed  by  the  company, 
the  directors  shall  forthwith  appoint  an  auditor  to 
act  until  the  next  ordinary  meeti^. 

"  137.  If  no  appointment  of  auditors  is  made  in 
manner  aforesaid,  the  Board  of  Trade  may,  on  tbe 
application  of  not  less  th^n  flvo  members  of  tb« 
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oompany,  appoint  an  anditor  to  act  nntU  the  next 
Ofdinaiy  meetixig,  and  fix  the  remuneration  to  be 
paid  to  him  by  the  company  for  his  services. 

'*  138.  Every  auditor  shall  be  supplied  with  a  copy 
of  the  balance-sheet,  and  it  shall  be  his  duty  to 
examine  the  same  with  the  aooounts  and  vouchers 
relating  thereto. 

"  189.  Bveiy  anditor  shall  have  a  list  delivered  to 
him  of  all  books  kept  1^  the  company,  and  shall  at 
all  reasonable  times  have  access  to  tiie  books  and 
aooonnta  of  the  company.  He  may,  unless  he  him- 
■df  is  an  accountant,  employ  accountants  or  other 
persons  at  the  expense  of  the  company  to  assist  him 
in  investigating  such  accounts,  and  he  may,  in 
relation  to  su(£  accounts,  examine  the  directors  or 
any  other  officer  of  the  company. 

"  140.  The  auditors  shall  make  a  report  to  the 
members  upon  the  balance-sheet  and  accounts,  and 
in  every  sudi  report  they  shall  stale  whether  in  their 
cmimon  the  balance-sheet  is  a  full  and  fair  balance- 
neet,  containing  the  particulars  required  by  these 
artudes  and  properly  dnwn  up  so  as  to  exhilnt  a  true 
and  correct  view  of  the  state  of  tiie  company's  affiurs ; 
and  in  case  they  have  called  for  any  explanation  or 
information  from  the  directors,  whether  such  expla- 
nation or  information  has  been  given  hj  the  directors, 
and  whether  the  same  has  been  satisfactory;  and 
■noh  report  shall  be  read  together  with  the  report  of 
the  directors  at  the  ordinary  meeting." 

Article  124  nrovided  tliat  the  accounts  of  the 
company  should  be  kept  **  in  such  manner  and  upon 
sooh  principle  as  shall  oe  decided  by  the  auditors." 

Yanghan  Williams,  J.,  held  that  the  auditors  were 
'*  officers  of  the  company"  within  the  meaning  of 
section  10  of  the  Companies  (Winding-up)  Act,  1890. 

The  auditors  appealed* 

Swin/en  Eady,  Q.O.,  and  Eve,  Q.C.,  for  the 
appellants. — ^It  may  be  that  if  auditors  are  rulty  of 
ne^igence  in  the  performance  of  their  auty,  an 
action  will  lie  against  them  as  affainst  any  other 
professional  person  who  is  guilty  of  neglijg^ce,  but 
they  are  not  amenable  to  the  summary  jurisdiction 
oonfened  by  the  Act  of  1890.  An  auditor  is  not  an 
** officer  of  ithe  company"  within  the  meaning  of 
section  10  of  that  Act  That  section  is  levelled  at 
those  persons  who  conduct  the  affiurs  of  the  company 
and  have  control  of  its  funds.  ''  Misfeasance  "  in  the 
section  means  misfeasance  in  the  nature  of  a  breach 
of  trost,  and  an  auditor  is  not  a  person  who  can  be 
gwlfy  of  misfeasance  of  that  kind :  In  re  Canadian 
Land  Co.,  Coventry  and  Dixon^s  ca$e,  28  W.  B.  775, 
14  Ch.  D.  660.  It  is  not  compulsory  to  have  an 
andttor  at  all,  if  the  articles  exclude  the  obligation 
imposed  1^  Table  A ;  and  except  in  the  case  of  a 
bank,  the  officer  aimed  at  by  section  10  must  be  an 
offioer  efuedam  generis  with  those  enumerated.  In 
In  re  Great  Western  {Forest  of  Dean),  Ac,  Co.,  Carter*$ 
corny  34  W.  IL  516,  31  Ch.  D.  496,  it  was  held  that 
a  solicitor  was  not  an  officer  of  the  company,  and  in 
In  re  Ifnperial  Land  Co.  of  MarseiUea,  In  re  National 
Bank,  18  W.  IL  661,  L  B.  10  Eq.  298,  that  a 
banker  was  not.  [B^gbt,  L.J.,  referred  to  In  re 
Patent  Bread  Machinery  Co,,  Ex  parte  Valpy  and 
ChapUn,  20  W.  B.  347,  L.  B.  7  Ch.  App.  289.] 
ICo^nsSardy,  Q.C7.— That  is  over-ruled  by  Wright 
T.  fforton,  36  W.  B.  17,  12  App.  Cas.  371.]  Ilie 
eases  were  referred  to  in  7n  re  Liberator  Permanent 
Benefit  Building  Society,  71  L.  J.  N.  S.  406, 43  W.  B. 
Dig.  43.  In  re  The  London  and  General  Ba/rik,  43 
W.  B.  481,  [1895]  2  Ch.  166,  was  decided  upon  the 
drcomstances  of  the  case  and  the  Act  of 
Qt»  and  Kay,  L.J.,  was  careful  to  ^^nard 
liiiiisnlf  from  holding  that  in  every  case  of  a  joint- 
atodc  company   the  auditor  is  an    officer  of  the 


company.  [Lord  Hersohell. — If  we  hold  in  your 
favour  m  this  case,  we  should  do  so  on  a  very  thin 
and  narrow  distinction  from  that  case.  His  lordship 
referred  to  In  re  Native  Iron  Ore  Co,,  24  W.  B.  503, 
2  Ch.  D.  345,  and  In  re  South  Durham  Iron  Co., 
8mUh*e  case,  27  W.  B.  845,  11  Ch.  D.  579,  where 
VaipyU  caee  was  discussed.]  It  was  also  discussed  in 
Inre  International  Ptdp  and  Paper  Co,,  Knowlee*  Mort- 
gage, 25  W.  B.  822,  6  Ch.  D.  556. 

Cozena-Hardy,  Q,0.,  and  W,  D,  Bawline,  for  the 
official  receiver. — ^This  case  has  really  been  decided 
by  the  Court  of  Appeal  in  In  re  London  and  General 
Bank,  That  case  was  decided  under  the  Companies 
Act,  1879,  which,  by  section  7,  introduced  provisions 
with  regard  to  audits  which  are  practically  identical 
with  those  contained  in  Table  A,  and  in  the  present 
case  it  is  admitted  that  the  articles  of  association 
dealing  with  auditors  are  substantially  the  same  as 
those  of  Table  A.  That  case,  therefore,  cannot  be 
distinguished. 

Lord  Hsbsohbll. — In  this  case  an  application  is 
made  under  the  10th  section  of  the  Companies  (Wind- 
ing-up) Act,  1890,  to  proceed  against  the  directors 
and  the  auditors  of  the  company  on  the  ground  that 
they  have  been  fpaalty  respectively  of  misfeasance 
within  the  meaning  of  that  section.  We  have  not 
here  to  determine  whether  they  have  been  guilty  of 
such  misfeasance.  We  have  not  the  facts  before  us. 
We  have  not  even  to  determine  whether  the  allega- 
tions in  the  summons  show  a  primd  fade  case  of  what 
would  be  misfeasance  under  the  statute.  All  that 
we  have  to  determine  is  whether  the  auditors  in  the 
present  case  are  persons  in  such  a  position,  coming 
within  the  meaning  of  the  word  *'  officers  "  in  section 
10,  as  to  entitie  the  liquidator  to  proceed  against 
them. 

Now,  a  question  very  similar  to  this  came  before 
the  Court  of  Appeal  in  the  case  of  In  re  London  and 
General  Bank,  The  question  there  was  whether  the 
auditors  of  the  London  and  (General  Bank  were 
''officers"  within  the  meaning  of  the  section  in 
question.  This  court  held  that  they  were,  and  I  can 
see  no  substantial  distinction  between  that  case  and 
the  present.  I  will  allude  in  a  moment  to  the  dis- 
tinctions which  have  been  suggested,  but  it  seems 
to  me  that  it  would  be  frittmng  away  the  case 
altogether  if  we  were  to  rest  our  determination  upon 
any  of  the  distinctions  which  alone  can  be  made  in 
the  present  case. 

Now,  I  desire  to  express  no  opinion  whatsoever 
whether  the  London  and  (hneral  Bank  case  was 
righti;jr  or  wrongly  decided.  It  may  be  that  the 
reasoning  in  that  case  is  open  to  criticism.  It  maybe 
that  some  considerations  which  bear  upon  the  ques- 
tion were  not  referred  to  or  had  not  full  effect  given 
to  them.  Upon  all  that  I  express  no  opinion  at  alL 
I  desue  to  retain  absolute  liberty  of  action,  in  case  it 
should  hereafter  become  necessary,  on  the  question 
whether  In  re  London  and  General  Bank  was  rightiy 
decided. 

Now  let  us  see  what  In  re  Londonand  (hneral  Bank 
did  decide.  It  decided  that  the  auditors  appointed 
in  that  case  were  "officers"  within  the  meaning  of 
the  section.  On  what  ground  P  Under  the  Act  of 
1879  certain  articles  contained  in  Table  A,  which  it 
had  been  open  to  companies  either  to  adopt  or  to 
reject  as  they  pleased,  became  by  statute  absolutely 
binding  on  banking  companies.  They  had  to  appoint 
auditors,  and  certain  provisions  were  made  a^lic- 
able  to  them  which  were  in  substance  the  provisions 
of  Table  A,  so  far  as  auditors  are  concerned,  in  the 
Act  of  1862.  I  say  *'  in  substance,"  and  so  far  as  it 
is  material  to  the  present  case.  Now,  that  companv 
—the  banking  company— besides  what  I  may  caU 
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these  oompolsory  aitioles,  had  alao  artioles  of  its  own. 
The  reasoning  in  In  re  London  and  General  Batik  was 
lested  iM-gely,  I  may  say  mainly,  on  this,  that  the 
auditors  were  by  the  provisions  of  the  Act  of  1879, 
whidi  were  made  applicable  to  the  bank,  made 
officers  of  the  company.  The  language  of  those 
provisions  was  dwelt  upon  as  showing  that  they  were 
officers  of  the  company.  It  is  true,  and  here  comes 
the  cUstinction  sug^ted,  that  in  that  case  they  were 
so  denominated  in  an  indemnity  dause  in  the 
articles,  whereas  in  the  present  case  they  are  not  so 
denominated ;  and  an  argument  might  be  based  on 
the  indemnity  (dause  with  the  view  of  su^portinff 
the  contention  that  they  are  not  officers*  But  it  would 
be  far  too  narrow  a  distinction  upon  which  to  rest 
any  difference  of  decision. 

In  the  present  case  the  articles  are,  in  substance, 
the  same.  Hie  auditors  are  created  officers,  if  they 
are  officers,  in  precisely  the  same  way  in  the  present 
case  as  in  tiie  London  and  General  Bank  caee,  I  can 
see  no  substantial  distinction  between  the  two.  If 
misfeasance  of  officers  extended  to  the  auditors  in 
that  case,  it  seems  to  me  that  no  substantial  reason 
can  be  given  why  misfeasance  of  officers  should  not 
extend  to  auditors  in  the  present  case.  That  reaUv 
is  aJl  I  need  say.  I  cannot  in  substance  distingnish 
the  two  cases.  The  reasoning  which  led  to  the  con- 
clusion in  the  one  case  seems  to  me  logically  and 
necessarily  to  lead  to  it  in  the  other. 

But,  of  course,  all  that  we  decide  is  that  in  a  case 
identical  with  the  London  and  General  Bank  case,  as  I 
take  this  to  be  in  substance,  the  auditor  is  an 
<«  officer."  We  decide  that,  as  bound  by  the  London 
and  General  Bank  caee.  Beyond  that  our  decision 
does  not  go.  I  say  this  because  some  general  obser- 
vations were  made  by  the  learned  judge  in  the  court 
below,  and  I  am  not  going  to  express  any  opinion  at 
all  on  any  of  the  points  to  which  allusion  was  made. 
Those  are  not  determined  by  the  present  case.  All 
that  is  determined  is  this,  that  where  the  facts  in  sub- 
stance are  identical  (and  I  have  shown  that  I  think 
them  identical  here)  between  the  London  and  General 
Bank  caee  and  any  case  that  arises  the  London  and 
General  Bank  com  must  be  treated  as  an  authority. 
For  these  reasons  I  think  that  this  appeal  must  be 
dismissed. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
There  cannot  be  a  doubt  that  we  are  bound  oy  the 
London  and  General  Bank  case,  and  the  real  question 
to-day  is  whether  or  not  the  present  case  can  be  dis- 
tingmshed  from  the  London  and  General  Bank  case  in 
suMtance,  and  from  the  reasoning  whi<^  was  given  by 
the  learned  Lords  Justices  in  coming  to  the  conclusion 
that  the  auditor  was  an  "  officer  **  of  the  company. 
There  are  three  points,  I  understand,  which  are  alluded 
to.  The  first  is  that  in  the  London  and  General  Bank 
case  the  auditors  were  **  officers  "  by  statute.  It  was 
pointed  out  by  Mr.  Cosens-BEardy  that,  although  l^t 
was  so.  Table  A  was  in  substance  incorporated  in  that 
case  in  the  articles  of  the  bank.  The  next  thing  that 
was  poiuted  out  was  that  in  i^ke  London  and  General 
Bank  case  there  was  a  definition  clause  which  alluded 
to  auditors  as  "  officers,"  which  is  not  present  here ; 
and  the  third  distinction  which  was  pointed  out  was 
that  in  the  indemnity  clause  "auditor"  was  men- 
tioned, in  the  present  case  '* officer"  is  mentioned 
and  not  **  auditor."  Except  those  three  distinctions 
that  have  been  pointed  out,  the  rest  of  the  case  is 
absolutely  identical.  In  my  opinion  we  should  be 
frittering  away  the  judgment  in  the  London  and 
General  Bank  case  altogetner  if  we  were  to  try  and 
distinguish  the  present  case.  Being  bound  by  the 
London  and  General  Bank  case,  1  say  that  in  any  case 
which  comes  within  the  terms  of  it  the  auditor  is  an 


**  officer  "  of  the  company,  and  further  than  that  I  am 
not  prepared  to  go  on  the  present  occasion. 

BiGBY,  L.  J. — I  arrive  at  the  same  conclusion— that 
is  to  say,  that  we  are  in  this  case  bound  by  the 
decision  in  the  London  and  (hneral  Bank  case,  I 
cannot  see  any  substantial  distinction  between  Uiose 
clauses  with  regard  to  auditors  that  were  made  com- 
pulsory on  the  company  by  the  Act  of  1879  and  the 
clauses  in  the  present  case,  although  in  the  articles  of 
association  there  are  minor  differences.  I  do  not 
think  they  are  sufficient  to  differentiate  the  two 
cases,  and  we  are  bound  loyally  to  follow  that  case. 
I  give  no  kind  of  opinion  one  wav  or  the  other 
whether  in  support  of  or  against  the  general  ques- 
tion, and  especially  I  give  no  kind  of  opinion  witii 
reffard  to  other  questions  which  are  raised  in  the 
judgment  of  Yaughan  Williams,  J.,  which  xm^ht 
seem  to  have  a  more  general  effect  than  the  dedmon 
in  the  London  and  General  Bank  case. 

Solicitors,  Collyer-Brisiow,  Bussdl,  Hill,  A  Oo, ; 
Bobbins,  Billing,  Jk  Co, 


^} 


Nov.  21, 


From  Q.  B.  Div. 

(Lord  Esher,  M.B.,  and  Lopes, 

and  Kay,  L.J  J.) 

Colonial  Sboubitibs  Tbust  Co.  v,  Massbt.  (o.) 

Pradice— 'Appeal — Action  tried  withotUjury — Issues  of 
fad — BuU  of  Court  of  Appeal, 

Per  Lord  Esher,  M.B.,  and  Lopes,  luJ,—TVhere  an 
action  is  tried  by  a  Judge  without  a  jury,  the  presump- 
tion is  that  his  decision  on  the  facts  vhu  right,  and  that 
ftrest^mption  must  be  displaced  by  the  appellant,  and 
vnless  he  can  satisfactorily  make  out  that  the  decision 
of  t?^  jtidge  was  wrong,  the  appeal  wUl  be  dismissed  ; 
and  this  rule  applies  also  to  the  case  where  the  witnesses 
have  not  been  examined  brfors  the  judge  in  the  court 
below. 

Per  Kay,  L.J. — The  appeal  being  in  the  nature  of  a 
rehearing,  it  is  the  duty  of  the  Court  of  Apoeal,  where 
the  witnesses  ?Mve  not  been  examined  before  the  judge  in 
the  court  below,  to  try  the  case  Uself,  and  to  pronounce 
the  judgment  which  it  thinks  that  the  judge  ought  to 
have  pronounced. 

Appeal  of  the  defendants  from  the  judgment 
of  Day,  J.,  at  the  trial  of  the  action  without  a  jury. 

The  questions  at  the  trial  were  questions  of  net, 
the  material  evidence  being  that  talcen  on  oommia- 
sion.  The  case  is  only  reported  for  the  observations 
of  the  court  with  regard  to  appeals  on  questions  of 
fact  from  the  decisions  of  judges  when  trying  aotioiis 
without  juries. 

C.  A,  Cripps,  Q,C.,  Edward  Pollock,  and  P.  Boee- 
Innes,  for  the  defendants. 

Bompas,  Q.C,  and  T.  W.  ChiUy,  for  the  plaintiffs 

Lord  ESHBB,  M.B.— We  must  first  consider  what 
is  the  rule  of  conduct  of  this  court  when  hearing  an 
appeal  on  the  facts  from  the  decision  of  a  judge 
trying  an  action  without  a  jury.  It  must  be  based 
upon  the  rule  of  conduct  of  the  old  Court  of  Appeal 
in  Chancery.  In  Chancery  the  appeal  was  oaUeda 
rehearing,  because  the  Court  of  Appeal  oould  set 
aside  the  decree  of  the  Tice-Chancellor  and  pronounce 
the  decree  that  he  ought  to  have  pronouuMd  on  the 
facts.  At  common  law  no  such  thmg  as  a  rehearing 
was  known.  The  Court  of  Appeal  in  Chancery*  how- 
ever, acted  on  this  rule  of  conduct,  that  they  would 

(a.)  Beported  by  W.  F.  Barby,  Bsq.,  Barriater- 
at-Law. 
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not  aUow  the  appeal  unless  they  were  satisfied  that 
the  judge  below  was  wrong.  If  they  were  left  in 
doubt  whether  he  was  right  or  wrong,  they  would 
say  that  the  appellant  had  not  discharged  the  burden 
th&t  was  upon  him  of  proving  that  the  judge  was 
wrong,  and  would  dismiss  tiie  appeal.  The  Court  of 
Appeal  would  be  more  unlikdy  to  disturb  the  judg- 
ment if  the  witnesses  had  been  before  the  judge  than 
if  they  had  not.  Still  the  same  rule  applies,  though 
not  so  strongly  in  the  latter  as  in  the  former  case ; 
and  this  court  will  not  set  aside  the  judgment  unless 
it  is  satisfied  that  it  is  wrong.  I  have  often  exj^essed 
this  Tiew,  and  it  has  been  well  expressed  by  Ijopes, 
luJ.,  in  Savage  v.  Adam,  W.  N.  (1895)  109: 
"  Where  a  case  tried  by  a  judge  without  a  jury  comes 
to  the  Court  of  Appeu  the  presumption  is  that  the 
decision  of  the  court  below  on  the  facts  was  right, 
and  that  presumption  must  be  displaced  by  the 
appellant.  If  he  satisfactorily  makes  out  that  the 
judge  below  was  wrong,  then,  inasmuch  as  the  appeal 
18  in  the  nature  of  a  rehearing,  the  decision  should 
be  reyened ;  if  the  case  is  left  in  doubt,  it  is  dearly 
the  duty  of  the  Court  of  Appeal  not  to  disturb  the 
decision  of  the  court  below.''  [His  lordship  then 
reriewed  the  eridence,  and  came  to  the  conclusion 
that  the  appeal  should  be  dismissed.] 

IjDPBS,  Ii.J.,  concurred. 

Kay,  L.J.— This  is  an  appeal  from  a  judffe  sitting 
without  a  jury.  By  ord.  68,  r.  1,  the  appeu  is  in  the 
nature  of  a  rehearing.  Some  of  the  witnesses  were 
examined  before  the  ludge,  but  the  case  does  not  de- 
pend upon  their  evidence  at  all,  but  upon  the  evi- 
dence  taken  on  commission.  So  far  as  this  latter 
evidence  is  ooncemed,  we  haye  the  same  means  of 
judging  of  it  as  the  learned  judge,  and  we  must  see 
whether  we  take  the  same  yiew  of  the  evidence  as  he 
does ;  and  if  we  do  not,  we  must  respectfully  difiEer 
from  him,  and  pronounce  the  judgment  that  we 
think  he  ought  to  have  pronounced.  We  must,  in 
fact,  try  the  case  ourselves.  I  quite  agree  that  in  a 
case  of  difficulty,  where  this  court  cannot  come  to  the 
oondusion  that  the  judge  was  wrongs  it  must  give 
foil  weight  to  the  decision  of  the  judge.  But  I  con- 
ceive it  to  be  the  duty  of  the  Court  of  Appeal  to  ti^ 
the  case  and  to  pronounce  the  judgment  which  it 
thinks  that  the  judg^e  ought  to  have  pronounced. 
[His  lordship  then  reviewed  the  evidence,  and  said :]  I 
agree  that  in  a  case  of  such  doubt  and  difficulty  great 
importance  should  be  given  to  the  decision  of  the 
leacned  judge,  but  having  done  so  I  have  arrived  at 
a  di&rent  conclusion,  and  feel  it  my  duty  to  express 
it. 

Appeal  dUmis»ed. 

Solicitors  for  the 
Co. 


plaintifBs,  Bompas,  BUchoff,  A 


Solicitors  for   the   defendants,  IngU,  Hchne$t    A 
8on» 


June  28;  July  1,2; 
Aug.  7,  1895. 


From  Frob.  Div.  &  Adm.  Div, 

(lindley,  Lopes,  and 

Bigby,  L.JJ.) 

Bussell  v.  Bussell  (a.) 

Divorce — CrueUy—Hu$hand  charged  by  wife  wUh  com' 
miUing  an  unnatttrctl  offence — Charge  persisted  in 
after  verdict  of  jury  acquitting  husband — Restitution 
of  ocn^ugaX  righte-— Judicial  separation — Matrimonial 
Causes  Act,  1884  (47  &  48  Vict.  c.  68),  s.  5. 

Per  Lindley  and  Lopes,  L.JJ. — To  constitute  legal 

(a«)  Beported  by  Ajutold  Glotbe,  Esq.,  Barrister- 
at-Law. 


crueUy  there  must  be  danger  to  life,  limb,  or  health 
bodily  or  mental,  or  a  reasonable  apprehension  of  it. 

Per  Bigby,  Ij.J,— There  may  oe  exceptional  cases  in 
which,  without  bodily  injury  or  threat  of  it,  the  injury 
to  mental  feelings  may  be  legal  cruelty. 

Where  a  wife  persisted  in  charging  her  husband  with 
having  committea  an  unnatural  offence  of  which  he  had 
been  acquitted  by  the  verdict  ofaiury. 

Held  (Bigby,  L.J.,  dissenting),  that  such  conduct  on 
the  part  of  the  wife  did  not  amouaii  to  legal  cruelty,  and 
f(yrmed  no  ground  for  granting  the  husband  a  decree  of 
judicial  separation  ;  but. 

Held  also  {by  Lindley,  Lopes,  and  Bigby,  L.JJ.), 
thai  the  wife^s  conduct  disentitled  her  to  a  decree  for 
restitution  of  conjugal  rights,  inasmuch  as,  since  the 
Matrimonial  Causes  Act,  1884,  the  court,  by  necessary 
implication,  had  power  to  rrfuse  a  decree  for  restitution 
wherever  the  result  wUl  be  to  compel  the  court  to  treat 
one  of  the  spouses  as  deserting  the  other  tvithout  reason- 
able cause,  contrary  to  the  real  truth  of  the  case. 

Appeal  of  the  Countess  Bussell,  the  petitioner, 
from  an  order  of  Pollock,  B.,  made  on  the  24th  of 
Arail,  1894. 

In  1890  the  petitioner  brought  a  suit  against  the 
respondent  for  ludidal  separation,  and  therein 
charged  him  with  having  committed  an  unnatural 


The  jury  in  that  suit  found  a  verdict  in  favour  of 
the  respondent,  and  the  suit  was  dismissed. 

The  petitioner  subsequently,  in  conversation,  in 
letters,  and  in  an  interview  with  the  editor  of  a  news* 

gaper  called  the  Hawk,  repeated  the  charge  against 
er  husband. 

In  ithe  present  suit  the  petitioner  sought  restitu* 
tion  of  conjugal  rights,  and  the  respondent  counter- 
claimed  for  judicial  separation  on  the  ground  of 
cruelty  on  the  part  of  the  petitioner  in  making  and 
persisting  in  such  charges. 

At  the  trial  of  the  suit  before  Pollock,  B.,  the  jury 
found  that  the  petitioner  had  been  guilty  of  cruelty, 
and  also  that  in  her  conduct  and  correspondence 
since  the  former  trial  she  had  not  acted  bond  fide. 

XJ^n  these  findings  Pollock,  B.,  dismissed  the 
petiuoner's  suit,  and  decreed  judicial  separation  in 
favour  of  the  respondent. 

The  petitioner  appealed. 

Murphy,  Q.O.,  and  Barnard,  for  the  appellant. — 
There  is  no  evidence  of  1^^  cruelty,  and  the  judge 
misdirected  the  jury.  That  being  so,  there  is  no 
answer  to  the  wife's  petition.  To  constitute  legal 
cruelty  there  must  be  injury  to  health,  present  or 
proximate.  There  is  an  unbroken  line  of  authorities 
m  favour  of  that  proposition ;  and  if  the  courts 
are  once  driven  on  tiiat  ground,  where  are  they 
to  stop?  The  Divorce  Court  must  administer 
the  ecclesiastical  law,  and  under  that  law  the  only 
answer  to  an  action  for  restitution  is  the  commission 
of  a  matrimonial  offence. 

They  referred  to  Holmes  v.  Holmes,  2  Lee  116; 
Evans  v.  Evans,  1  Hagg.  Cons.  35 ;  Milner  v.  Milner, 
4  Sw.  &  T.  240,  10  W.  B.  Div.  Dig.  16;  PaUrson  v. 
Paterson,  3  H.  L.  Cas.  308 ;  Otway  v.  Otway,  2  Phil. 
95;  BarUe  v.  Barlee,  1  Add.  301;  Westmeath  v. 
Westmeath,  2  Hagg.  Ecc.  Supp.  1,  57 ;  Bray  v.  Bray, 
1  Hagg.  Ecc.  163 ;  DysaH  v.  DysaH,  3  Notes  of  Cas. 
324 ;  Furlonger  v.  Furlonger,  5  Notes  of  Cas.  422 ; 
Oale  V.  Oale,  2  Bob.  Boo.  Bep.  421 ;  Curtis  v.  Curtis, 
1  Sw.  &  T.  192 ;  Burroughs  v.  Burroughs,  9  W.  B. 
680,  2  Sw.  &  T.  303 ;  Pichard  v.  Pichard,  13  W.  B. 
188,  33  L.  J.  P.  &  M.  158 ;  8cott  v.  8ooU,  34  L.  J. 
P.  &  M.  22 ;  Cousen  v.  Cousen,  4  Sw.  ft  T.  164,  13 
W.  IL  Dig.  13;  Milfordv.  MUford,  15  W*  B.  319, 
L.  B.  1  P.  &  D.  295;  Forth  v.  FoHh,  15  W.  B.  1091, 
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BUSSELL  V.  BUBSELL. 


OouKT  OF  Afpbal. 


86  L.  J.  P.  &  M.  122 ;  8tace  v.  Stace,  16  W.  B.  1176, 
37  L.  J.  P.  &  M.  51 ;  KeUy  v.  Kdly,  18  W.  B.  767, 
L.  B.  2  P.  &  D.  59 ;  Birch  v.  Birch,  21  W.  B.  463, 
42  L.  J.  P.  &  M.  23 ;  BippingaU  t.  BippingaU,  24 
W.  B.  967 ;  MytUm  t.  MyUon,  35  W.  B.  368,  11  P.  D. 
141 ;  Henderson  v.  Broomhead,  7  W.  B.  492,  28  L..  J. 
Ex.  360;  Seaman  v.  Neiherdifi,  24  W.  B.  884,  1 
C.  P.  D.  540;  Oliver  r.  Oliver,  1  Hagg.  Cons.  361; 
Neeld  v.  Neeld,  4  Ha«g.  Boo,  263;  Qremway  v. 
Oreenwayy  6  Notes  of  Gas.  221 ;  Tamkins  y.  TonJkna, 
1  Sw.  &  T.  168,  6  W.  B.  Div.  Dig.  12;  Duplany  v. 
Duplany,  [1892]  P.  53,  40  W.  B.  &g.  77 ;  SuUivan 
V.  Sullivan,  2  Add.  299 ;  Mike  v.  Chilton,  6  Notes 
of  Gas.  636;  Andrews  v.  Bo»$,  37  W.  B.  239,  14  P.  D. 
15 ;  and  Mackenzie  t.  Mackenzie,  [1894]  A.  0.  384,  43 
W.  B.  Dig.  161. 

Bobeon,  Q.C,  and  Bargrave  Deane,  for  the  respon- 
dent.— ^There  oan  be  no  offenoe  of  a  more  serious 
oharaoter  than  this,  to  make  deliberately  a  lalse 
allegation  with  the  ulterior  motive  Of  getting  money. 
The  oases  cited  merely  refer  to  omelty  of  the  ordi- 
nary oharaoter.  In  Bray  v.  Bray  the  parties  were 
living  together,  and  it  was  a  mere  domestio  quarrel. 
[LoPB8»  L.J. — Is  there  any  ease  in  the  books  in  whioh 
mere  words  have  been  held  to  amount  to  omelbr  ?] 
Milner  v.  Milner  and  Kelly  v.  Kelly  [LOFBS,  L.J  .— 
There  what  was  done  injured  the  lady's  health.]  The 
violence  was  not  the  substance  of  the  case.  [Ix>fb8, 
L.J.— Can  you  produce  any  case  in  whidi  there  was 
not  some  violence  and  injury  to  health.] 

They  referred  to  D^AguHar  v.  D'Aguilar,  1  Hagg. 
Eoc  775 ;  Saundare  v.  Saundare,  5  Notes  of  Gas.  408 
at  pp.  418,  419;  Stace  v.  Stace;  Forth  v.  Forth; 
Woodeyy  Woodey,  23  W.  B.  386,  31  L.  J.  N.  S.647; 
Patereon  v.  Patereon;  and  Mackenzie  v.  Mackenzie. 

Murjahy,  Q.C,  in  reply,  referred  to  Ottmiy  v.  Otway, 
13  P.  t>.  141,  37  W.  B.  Dig.  84,  and  Wddon  v.  Wd- 
don,  32  W.  B.  231,  9  P.  D.  52. 

Cur.  adv,  vuU, 

LoPBS,  L.J.,  read  the  following  pigment,  in 
whioh  LiNDLBY,  L.J.,  concurred.— ^This  is  a  most 
important  case,  and  admittedly  one  of  first  impres- 
sion; it  is,  therefore,  with  anxious  care  that  the 
court  approaches  its  consideration  and  determination. 
It  is  a  smt  l>y  the  wife  for  the  restitution  of  conjugal 
rights,  which  the  reanpondent  resists  on  the  ground  of 
his  wife's  cruelty.  Tne  j  ury  found  that  the  petitioner 
had  been  guilly  of  cruelty  towards  the  respondent, 
and  that  in  her  conduct  ana  correspondence  since  the 
first  trial  she  had  not  acted  bond  fide — whioh  means 
that  she  did  not  believe  the  charge  made  against  her 
husband.  The  cruelty  set  up  may  be  thus  stated — 
viz.,  that  the  wife,  who  had  for  two  ^earsbeen  living 
apart  from  her  husband,  persisted  m  charging  him 
with  the  commission  of  an  unnatural  offence,  of  whioh 
he  had  been  acquitted  by  the  verdict  of  a  jury,  and 
which  charge  sue  had  refused  to  apologize  for  or 
retract. 

Two  questions  arise— (1)  Was  legal  crueltv  estab- 
liahed  P  If  it  was,  the  respondent  is  entitled  to  a 
judicial  separation,  and  the  wife  fails  in  the  suit  for 
restitution  of  conjugal  rights.  (2)  If  it  was  not,  is 
the  petitioner,  in  tne  circumstances  of  this  case, 
entitled  to  a  decree  for  restitution  of  conjugal  rights  P 
The  facts  of  the  case,  so  far  as  concerns  the  present 
inquiry,  are  not  largely,  if  at  all,  in  dispute.  It  is 
necessary,  however,  to  state  some  of  them,  in  order 
to  make  the  judgment  of  the  court  intelligible.  The 
petitioner  and  respondent  were  married  in  February, 
1890,  and  they  separated  in  the  following  May. 
Thev  then  lived  together  again  for  a  short  time,  but 
in  June  they  separated  again  lor  a  period  of  three 
months*    The  three  months  went  by,  and  they  never 


cohabited  again.  In  November,  1890,  the  wife  filed 
her  petition  for  a  judidal  separation,  charg^ing  her 
husband  with  many  acts  of  cruelty  towards  her,  and 
amongst  them  with  having  oommitted  an  unnatural 
offence. 

In  December,  1891,  that  ^tition  was  tried.  The 
jury,  after  a  long  trial,  acqmtted  the  husband  of  the 
cruelty  aUeg[ed,  and  his  oharaoter  was  thereby 
completely  vmdioated.  Then  oommenoed  the  oourse 
of  conduct  on  the  put  of  the  mfo  of  whioh  the 
respondent  now  oompiains.  It  may  be  thus  described 
— tnat  she  deliberately  persisted  in  ohar^png  him 
with  the  criminal  o£Eeince  of  which  the  jury  had 
acquitted  him.  She  did  this  on  several  occasions  by 
word  of  mouth,  and  by  letters  addressed  to  members 
of  his  ftunily  and  others,  and  would  not  retract  or 
a^logize.  In  an  interview  which  the  petitioner  had 
with  Sie  editor  of  the  Hawk  she  reiterated  her  charge 
against  her  husband,  and  intimated  that  had  Vie 
opportunity  been  afforded  her  she  could  have 
established  it.  The  jurv  have  found  that  the 
petitioner  did  not  believe  the  charge  to  be  true.  If 
she  did  not,  her  repeating  it  is  the  more  reprehensible. 
If  she  did,  her  desire  now  expressed  to  return  to 
cohabitation  with  her  husband  is  incredible.  How- 
ever, that  she  oonduoted  herself  in  the  way  we  have 
described  is  indisputable.  Is  this  legal  crue%  P 
This  is  the  question  the  oourt  has  to  determine.  The 
learned  judge  in  the  oourt  below  has  not  defined 
legal  cruelty,  and  has  left  it  somewhat  at  large  to  the 
jury.  The  courti  in  our  judgment,  ought  to  define 
it — ^we  will  not  say  exhaustively,  but,  at  any  rate, 
sufficiently  for  the  purposes  of  this  case.  We  define 
it  thus:  There  must  be  danger  to  Ufe,  limb,  or 
health,  bodily  or  mental,  or  a  reasonable  apprehension 
of  it,  to  constitute  legal  cruelty. 

We  propose  to  test  the  definition  by  some  of  the 
more  important  oases  that  have  been  decided  on  the 
subject.  Section  22  of  the  Divorce  and  Matrimonial 
Causes  Act,  1857  (20  &  21  Yict.  c  85),  says:  *<In 
all  suits  and  proceedings  other  than  proceeidinffs  to 
dissolve  any  marriage  the  oourt  shall  proceed  on 
principles  and  rules  which,  in  the  opinion  of  the  court, 
shall  be  as  nearly  as  may  be  oonformable  to  the 
principles  and  rules  on  wluch  the  ecclesiastical  courts 
have  hitherto  acted,  but  subject  to  the  provisions 
herein  contained  and  to  the  lules  and  orders  under 
the  Act."  It  is  material,  therefore,  to  consider  what, 
in  the  view  of  the  ecclesiastical  courts,  constituted 
legal  cruelty  for  which  a  divorce  a  menaa  et  thoro  oould 
be  obtained.  Evane  v.  Evane,  decided  by  Lord 
Stowell  in  1790,  is  the  leading  case  on  the  subject 
As  we  read  that  case,  no  husband  oould  be  found 
g[iiilty  of  legal  crudtv  towards  his  wife  unless  he  had 
either  infiioted  bodily  injurv  upon  her,  or  had  so 
conducted  himself  towarcU  her  mental  or  bodily 
health  as  to  raise  a  reasonable  apprehension  that  he 
would  either  infiiot  actual  bodily  mjurv  upon  her  or 
cause  actual  injury  to  her  mental  or  boddy  health. 
In  a  word,  he  must  so  have  conducted  himself  towards 
her  as  to  render  future  cohabitation  more  or  less 
dangerous  to  her  Hfe,  or  limb,  or  mental  or  bodily 
health.  There  are  some  expressions  in  that  most  admir- 
able judgment  of  Lord  Stowell  to  which  we  would 
wish  to  refer.  At  p.  38  (1  Hagg.  Oons.)  the  learned 
jud^  says:  '*What  merely  wounds  the  mental 
f eehngs  is  in  few  oases  to  be  admitted,  when  they  are 
not  accompanied  with  bodily  injury,  either  actual  or 
menaced.  Mereausterityoftemper,  petulance  of  man- 
ners, rudenessof  language,  anda  want  of  dvil  attention 
and  accommodation,  even  occasional  sallies  of  passion, 
if  they  do  not  threaten  bodily  harm,  do  not  amount 
to  le^  cruelty ;  they  are  hign  moral  offianoes  in  the 
mamage  state  undoubtedly-«»notinnooent,  sorely^  in 
any  state  of  life— but  they  are  not  that  onielty  agauut 
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wbich  the  law  can  reliere."     At  p.  39  the  learned 
jiid^  muDB  np  what  he  had  previously  aaid  thus 


nese  are  negMYe  descriptuma  of  onielty,  they 
■how  only  what  is  not  oruel^ ;  and  yet,  perhaps,  the 
safest  definitions  which  can  he  given  under  the  infinite 
▼anety  of  possiUe  cases  that  may  come  before  the 
court.  But  if  it  were  at  aU  necessary  to  lay  down  an 
affirmative  rule,  I  take  it  that  the  rules  cited  by  Dr. 
Bever  from  Clarke  and  the  other  books  of  practice  are 
a  ^food  general  outline  of  the  canon  law,  the  law  of 
this  countrr,  upon  this  subject.  In  the  older  cases  of 
this  sort  which  I  have  had  an  opportunity  of  looking 
into,  I  have  observed  that  the  danger  of  nfe,  limb,  or 
health  is  usually  inserted  as  the  ground  upon  which 
the  court  has  proceeded  to  a  separation.  This  doc- 
tdne  has  been  repeatedly  ap^i^  by  the  court  in  the 
cases  that  have  been  dted.  The  court  has  never  been 
driTen  off  this  ground.  It  has  been  always  jealous  of 
the  inconvenience  of  departing  from  it ;  and  I  have 
heard  no  one  case  dted  in  which  ^e  court  has 
granted  a  divorce  without  proof  given  of  a  reasonable 
mppirfheDMicm  of  bodily  hurt.  I  say  an  apprdiension, 
because,  assuredly,  the  court  is  not  to  wait  till  the 
hurt  is  actually  done ;  but  the  apprehension  must  be 
reasonable."  This  was  the  state  of  the  law  in  1790, 
and  we  venture  to  say  that  the  doctrine  there  enun- 
ciated as  to  what  constituted  legal  cruelty  has  never 
been  materially  altered.  At  that  time  no  amount  of 
want  of  dvility,  rudeness,  insult,  or  abuse,  however 
gross,  which  did  not  affect  life,  limb,  or  mental  or 
bodily  health,  or  where  there  was  not  a  reasonable 
^jpr^ension  of  its  so  doing,  was  considered  by  the 
ecclesiastical  tribunals  to  amount  to  legal  crueltsr,  and 
that  though  the  parties  were  at  the  time  cohauting. 
8o  far  as  we  can  ascertain,  the  authority  of  the  case 
of  Evans  v.  Evana  has  never  been  questioned.  It 
would  be  superfluous  to  dte  the  long  course  of 
decisions  with  regard  to  cruelty  which  have  been  de- 
cided sinoe  Evaiu  v.  Evana.  Bsfore  the  Divorce  and 
Katrimonial  Act,  1867,  and  since  the  passing  of  that 
Act,  the  same  rule  with  regard  to  what  constitutes 
lesnd  cruelty  has  been  mamtained,  and  has  been 
followed  by  Sir  Oresswell  Cresswell,  Lord  Penzance, 
and  Sir  James  Hannen;  and  Sir  Charles  Butt,  in 
December,  1891,  at  the  trial  of  the  case  of  Busaell  v. 
Rmndl^  when  the  present  petitioner  sued  for  a  judicial 
aeparation  on  the  ground  of  cruelty,  said,  in  laying 
down  the  law  to  the  jury,  that  cruelty  had  been  very 
often  defined  as  injury  causing  danger  to  life,  or  limb, 
or  health,  or  causing  reasonable  apprehension  of 
>  to  Hfe,  or  limb,  or  health ;  and  it  is,  generally 
^,  where  the  continuation  of  the  conduct 
would  be  likely  to  produce  injury,  dther 

VSj  or  physical,  or  injury  to  health  without  any 
physical  violence,  that  this  court  interposes  to  protect 
tlie  wif  a  There  is  no  case  in  the  boon  where  words 
alone,  however  violent,  however  galling,  and  even  if 
impotinff  a  crime  of  the  most  disgracc3nl  kind,  have 
been  held  per  m  to  constitute  lej|;8a  cruelty,  and  this 
when  the  parties  were  cohabiting  as  husband  and 
wife. 

The  case  of  Bray  v.  Bray  is  a  case  which,  so  far  as 
we  can  discover,  has  never  been  dted  or  followed  as 
an  antfaoritnr,  and  is  contrary  to  Oale  v.  Oale,  subse- 
quently [referred  to.  Bray  v.  Bray  was  a  decision 
only  with  regard  to  adultery.  In  MUner  v.  Milner 
the  assault  was  quite  suffident  to  show  that  the  hus- 
band was  unable  to  control  himself,  and  could  not  be 
tmsted  not  to  break  out  into  violence  towards  his 
wife.  In  Popkin  v.  Pofkin,  1  Hagg.  Ecc.  76dn,  a 
husband's  attempt  to  debauch  his  own  female  ser- 
▼mnts,  and  io  Durant  v.  Dwrani,  1  Hags.  Ecc  733, 
the  bringing  by  him  of  groundless  and  malidous 
^larges  agunst  his  wife's  <£asti^  were  only  held  to 
be  acii  of  legal  cruelty  to  the  extent  that  it  was  said 


of  them  that  they  would  weigh  with  the  court  in 
conjunction  with  other  charges.  In  Popkin  v.  Pop- 
Knit  was  said :  ''The  attempts  to  debauch  his  own 
women  servants  was  a  strong  act  of  crudty ;  perhaps 
not  alone  suffident  to  divorce,  but  which  nu«ht 
weigh,  inconjnnction  with  others,  asan  act  of  connder^ 
able  indignify  and  outrage  to  his  wife's  feelinffs." 
And  in  Durant  v.  Durant  the  court  said:  **Ix  a 
person  who  had  ill-treated  his  wife,  and  had  been 
ffuilty  of  acts  of  violence  and  words  of  menace,  and 
finally  made  a  charge  of  misconduct  and  criminality 
which  he  had  not  attempted  to  allM;e  nor  to  prove, 
and  under  that  pretence  had  shut  his  door  against 
her,  it  cannot  be  aoubted  that  such  conduct  would  be 
admissible  matter  in  a  suit  for  separation  by  reason 
of  crudty."  By  some  authorities  in  the  dvil  law 
this  was  hdd  to  be  a  distinct  ground  of  separation, 
and  passages  were  quoted  in  the  argument  to  that 
effect,  which  it  is  unnecessary  again  to  state.  These 
courts,  and  the  law  of  this  countnr,  have  not  gone 
the  lenp^  of  recognizing  it  as  a  substantive  ground, 
but  it  IS  a  fact  amongst  others  fer  ^[uod  eonaortium 
amiUUur.  In  Oliver  v.  Oliver  it  is  said :  **  Words  of 
menace  importing  the  actual  danger  of  bodily  harm 
will  justify  the  interpodtion  of  the  court,  as  the 
court  ouffht  not  to  wait  until  the  misdiief  is  actually 
done.  But  the  most  innocent  and  deserving  woman 
will  sue  in  vain  for  the  interference  for  words  of  mere 
insult,  however  galling."  Again,  in  Oale  v.  Oale  a 
charge  of  incest  per  ae  was  hdd  to  be  insuffident  to 
constitute  le^  crudty.  Sir  John  Dodson,  in  his 
judgment,  said :  **  Undoubtedly  the  charge  of  having 
committed  incest  is  not  cer  ae  suffident  to  constitute 
lesal  crudty ;  but  coupled  vrith  other  averments  of  a 
siuwtantial  character,  1  think,  on  the  authority  of  the 
cases  dted,  that  charge  may  form  a  part  of  thelibeL" 
Birch  V.  Birch  is  worthy  of  notice.  It  was  the 
petition  of  the  wife  for  dissolution  of  the  marriaae  on 
the  ground  of  adultery  coupled  vrith  orudjhr,  and  was 
dedded  by  Sir  James  Hannen  in  1873.  The  crudty 
relied  on  was  of  this  nature.  The  husband  frequently 
beat  one  of  the  children  vrith  great  violence  in  the 
wife's  presence,  swore  at  and  abused  her,  and  refused 
her  deucades  which  her  state  of  health  required.  She 
did  not  allege  that  she  had  ever  been  struck  by  her 
husband,  or  that  any  act  of  violence  had  been  com- 
mitted by  him  towaras  her.  Sir  James  Hannen  says : 
"  I  cannot  hold  consistently  with  the  authorities  tnat 
legal  crudty  is  establidied.  I  must  hold  to  those 
views  which  seem  to  have  been  taken  by  my  pre- 
decessors, that  the  crudty  must  be  of  such  a 
character  as  to  endanger  the  life,  the  limbs,  or  the 
health  of  the  party  daiming  relief.  In  saying  this 
it  must  be  such  as  to  endanger  the  health  of  the 
complaining  party ;  it  does  not  follow  that  it  should 
be  snok  as  actually  to  reach  that  point  so  as  to  cause 
injury  to  health.  If  there  be  reasonable  ground  to 
believe  that  it  will  be  persevered  in  so  as  to  cause 
misdiief ,  then  the  compaining  part^  mav  bring  it 
before  the  court  as  constituting  legal  cruelty,  for  it 
is  not  necessary  that  he  or  she  should  wait  until  the 
mischief  is  done.  But  I  cannot  come  to  the  condu- 
don  in  this  case  that  ^e  vrif  e  had  any  apprehendon 
of  personal  violence." 

We  proceed  to  deal  with  the  cases  upon  which  the 
respondent  relies.  We  sdect  the  stronjgest  of  them : 
Pateraon  v.  Pateraon,  has  been  mainly  relied  upon 

ar  the  respondent.  It  was  a  Scotoh  case,  and, 
though  it  was  said  that  the  general  prindple  of  the 
law  as  to  divorce  a  menaa  et  ihcro  was  the  same  in 
England  and  Scotland,  Lord  Brougham,  at  the  end 
of  ms  judgment,  says :  **  I  will  not  say  that  the  law 
of  Scotland,  as  far  as  dedded  cases  go,  may  not  extend 
somewhat  further  than  our  laws  in  fi^vour  of  the 
remedy."   Lord  Brougham  at  p.  337  (3  H.  L.)  says  :-* 


216 


THE  WEEKLY  REPORTER.        tf^t^tm.}     Vol,  XUV. 


CoTTBT  OP  Appeal. 


Bttssell  v.  Bxtsssll. 


OOXTBT  OF  APPIAL. 


**  Sappose  a  man  were  contmually  oharging  hia  wife 
with  every  sort  of  immorality  and  orimimS  oonduot 
and  there  were  not  a  shadow  of  foundation  for  those 
charges,  made  before  her  family,  her  friends,  relatives, 
and  servants,  and  in  face  of  the  world,  there  is  little 
doubt  that  what  now  rests  only  upon  opinions  woold 
ultimately  assume  the  form  of  decisions,  and  that  to 
such  injurious  treatment,  malring  the  marriage  state 
impossible  to  be  endured  and  rendering  life  almost 
unbearable,  the  courts  of  the  country  would  extend 
the  remedy  of  a  divorce  a  merua  ei  ihoro."  These, 
however,^  were  obiter  dicta,  and  were  not  neoessanr  for 
the  decision,  and  it  is  to  be  observed  that  the  Mouse 
of  Lords,  the  Court  of  Session  having  pronouncedf  or 
a  divorce,  reversed  the  interlocutor.  Again,  at  p. 
318,  Lord  Brougham  says :  "  That  the  ^ound  of  the 
remedy  is  confined  to  personal  violence  is  not  the  law 
of  England,  and  certainly  not  the  law  of  Scotland. 
The  law  is  nearly,  if  not  altogether,  the  same  in  the 
two  countries.  It  is  not  true  that  the  law  of  Bngland 
either  requires  actual  injury  to  the  person  or  threat  of 
such  iniury.*'  We  presume  that  this  means  that  a 
reasonable  apprehension  of  danger  to  life,  limb,  or 
health,  bodily  or  mental,  will  suffice  wiUiout  any 
actual  personal  injury  or  the  threat  of  it,  because  at  p. 
309  Lord  Brougham  had  said:  '* Separation  of 
married  persons  is  not  justified  by  conduct  on  the 
part  of  the  husband  rendering  the  wife's  life 
miserable  and  uncomfortable,  unless  such  conduct 
is  accompanied  by  violence,  actual  or  menaced, 
to  her  life,  limb,  or  heidth,  or  by  orueltj  and 
maltreatment  rendering  it  impossible  for  her  to 
live  with  him."  We  cannot  think  this  case  can 
be  relied  upon  as  a  decision  making  the  conduct  of 
the  wife  in  this  case  sufficient  to  constitute  legal 
cruelty.  Nor  do  we  find  in  subsequent  cases  that  it 
has  been  cited  or  allowed  to  prevail  as  establishing 
such  an  extension  of  the  remedy.  Then  there  is  the 
case  of  Kelly  v.  KeUy,  which  has  gone  as  far  as  any 
case  has  gone  in  the  direction  contended  for  by  the 
respondent.  It  was  decided  by  the  Judge  Ordinary, 
Lord  Penzance,  and  was  in  1870  appealed  to  the  fiul 
court,  consisting  of  Channel,  B.,  and  the  Judge 
Ordinary.  And  it  was  held  that  if  force,  whether 
physical  or  moral,  is  systematically  exerted  to  compel 
the  submission  of  a  wife  to  such  a  degree  and 
during  such  a  length  of  time  us  to  injure  her 
health  and  render  a  serious  midady  imminent, 
'  although  there  be  no  actual  physical  violence  such 
as  would  justify  a  decree,  it  is  legal  cruelty,  and 
entitles  her  to  a  judicial  separation.  Previous  cases 
were  carefully  considered,  and  Channel,  B.,  after 
reviewing  the  evidence,  says  at  page  71  (L.  B.  2 
P.  &  D.) :  *'  In  conclusion,  we  have  no  doubt  what- 
ever that  the  law  was  correctly  laid  down  on  the 
hearing  of  this  case,  that  the  evidence  warranted  the 
conclusion  of  legal  cruelty  drawn  from  it;  and,  satis- 
fied as  we  are  of  the  extreme  peril  to  which  Mrs. 
Belly's  health  was  exposed  without  any  adequate 
fault  of  her  own,  we  think  that  the  interference  of  ti^ 
court  was  justified  and  necessary,  and  the  appeal 
should  be  dismissed."  The  Judge  Ordinary,  at  p. 
72,  says :  **  These,  then,  are  the  grave  misdeeds  which, 
according  to  the  argument  of  the  impellant,  are  to 
warrant  this  court  in  deciding  that  iurs.  Kdly  is  to 
return  to  her  husband  and  be  subject  again  to  that 
discipline  which,  in  the  opinion  of  all  who  saw  her 
when  she  last  escaped  from  it  (an  opinion,  be  it 
remembered,  that  I^.  Kelly  does  not  even  in  argu- 
ment question),  would  end  in  her  paralysis  or  mad- 
ness." Again,  at  p.  76 :  *'  The  health  and  safety  of 
the  wife  is  no  doubt  the  leading  consideration,"  and 
**  so  much  injustice,  so  much  perversion  of  mind,  such 
abiding  rancour  for  so  trifling  a  cause,  so  much 
deliberate  oppression  under  provocatioii  so  slight, 


moral  chastisement  so  severe,  administered  with  so 
much  system,  maintained  with  such  tenacitv  up  to 
the  blink  of  so  perilons  a  danger  to  health,  with 
so  utter  a  disregard  of  consequences,  and  all  to 
extort  confession  of  motives  of  which  there  is  no 
proof,  and  force  repentance  vrithout  consoiousness  of 
wrong,  will  probably  never  be  exhibited  again." 
That  the  decree  proceeded  on  the  ground  of  the 
great  danger  to  the  health  of  Mrs.  S!elly  is  beycmd 
controversy. 

In  the  case  we  are  now  considering  no  injuiv  to 
health  or  reasonable  apprehension  of  it  is  alleged,  or 
proved,  or  even  suggested.  If  the  point  had  been 
raised,  the  jury  ought  to  have  dealt  with  it,  and  it 
should  have  been  left  to  thenu  This  court  cannot 
now  say  that  there  must  be  iigury  to  the  husband's 
health,  and  act  upon  any  such  inference.  Kelly  v. 
Kelly,  therefore,  cannot  be  relied  upon  by  the  respon- 
dent We  do  not  know  of  any  other  case  to  which  it 
is  necessary  to  refer.  The  present  case  is  a  case  where 
the  cruelty  alleged  is  cruelty  by  the  wife  towards  the 
husband.  The  diffidence  of  the  sexes  makes  no  essen- 
tial difference  in  the  principles  applicable  to  the  case. 
Dr.  Lushington  said,  in  FurUmger  v.  Fwrlonger: 
**  (Generally  speaking,  that  would  be  cruelty  if  prac- 
tised by  a  wife  towuds  her  husband  which  would  be 
held  to  be  cruelty  if  done  by  him  towards  her.  I 
say  generally  speaking,  for  I  think  there  must  be 
some  distinctions  necmarily  founded  on  the  |?reat 
difference  between  tiie  sexes,  and  the  power  of  the 
husband  in  ordinary  circumstances  to  protect  him- 
self from  the  viife^s  violence ;  still  the  same  great 
rule  of  danger  to  life  or  limb  must  prevail.  In  these 
as  in  all  other  cases  of  the  same  genus  necessary  pro- 
tection is  the  foundation  of  all  separation." 

Mr.  Deane  in  his  very  able  argument  for  the 
respondent  ventured  on  a  definition  of  legal  cruelty. 
He  said  the  test  was  **  whether  the  spouse  complained 
of  had  so  treated  the  oomplaininff  spouse  and  so  mani- 
fested his  or  her  feelings  towards  her  or  him  as  to 
cause  a  reasonable  apprehension  that  the  duties  of 
married  life  could  not  be  discharged,  but  married  life 
must  be  unbearable  if  an  order  was  made  that  mar- 
ried life  should  be  resumed."  Mr.  Deane  admitted 
that  there  was  no  case  in  the  books  which  had  so  far 
extended  the  doctrine  of  legal  cruelty.  We  are  not 
prepared  in  the  face  of  such  a  consistent  body  of 
authority  arrayed  against  it,  proceeding  from  the 
most  eminent  jud^  who  have  ever  adorned  the 
tribunals  deaUng  with  the  subject,  to  authorise  such 
a  departure.  iJ  such  an  ext^ision  of  the  remedy  is 
to  be  allowed,  it  seems  to  us  that  it  is  for  the 
Legislature,  or  at  any  rate  for  the  ultimate  court 
of  appeal,  to  take  this  important  step  in  ad- 
vance. 

It  is  said  this  is  an  exceptional  case,  and  so  it  may 
be ;  but  if  it  is  held  that  the  conduct  of  the  wife  heore 
constitutes  le^  cruelty,  it  would  be  difficult  losio- 
aUy  to  sav  that  any  spouse  who  leaves  the  ouier 
spouse  and  charges  him  or  her,  and  persists  in  so 
doing,  with  an^  serious  criminal  offence— vis.,  murder 
or  larceny — without  any  justification  for  so  doing, 
was  not  gmlty  of  legal  cruellnr  for  words  used  without 
any  suggestion  of  danger  to  ufe,  limb,  or  health,  and 
thereby  entitled  to  a  cQvoroe  a  menaa  et  thoro,  and,  if 
coupled  with  the  adultery  of  the  husband,  to  a 
divorce  a  vinculo.  Adhering  to  the  definition  of  leg^ 
cruelty  which,  for  the  purposes  of  this  case,  we  have 
laid  down — vis.,  that  tnere  must  be  danger  to  life, 
limb,  or  health,  present  or  proximate,  by  which  we 
mean  a  reasonable  apprehension  of  it^  to  oonstitate 
legal  cruelty,  we  come  to  the  conclusion  that  there 
was  in  this  case  no  evidence  of  legal  cruelty  which 
ought  to  have  been  left  to  the  jury,  and  that  tibe 
respondent  is  not  therefore  entitiea  to  tiie 
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We  oome  now  to  the  qaestion  of  the  wife's  right  to 
a  decree  for  restitution  of  oonjugal  rights.    Her  ease 
iisimnly  this— Tia.,  that,  unless  her  husband  is  entitled 
to  a  decree  for  divoroe  or  separation,  she  is  entitled, 
as  a  matter  of  course,  to  a  decree  for  restitution. 
She  ocmtends  that  the  court  has  no  discretion  in  the 
matter,  and  cannot  by  law  refuse  her  relief  in  the 
oaie  supposed,  however  detestable  her  conduct  may 
have  beoL,  and  although  it  is  plain  that  her  real 
objeot  is  not  to  live  with  her  husoand,  but  to  procure 
a  separation  from  him,  and  to  compel  him  to  make 
her  an  allowance.      These  are  starthng  propositions, 
lod  they  require  careful  examination.     It  will  be 
conyeiiient,  first,  to  ascertam  the  ecclesiastical  law 
on  the  subject  before  the  passing  of  the  Diyorce  Act, 
and  then  to  inq  uire  what  moiufications  in  that  law 
were  introduced  by  that  Act,  or  have  been  made 
since.     By  the  ecclesiastical  law  of  this   country, 
whioh  was  founded  on  the  canon  law,  marriage  has 
long  been    considered    indissoluble.      But   judicial 
BMwation    could  be  obtained  by  either   pa^  for 
adultery  or  cruelty  on  the  part  of  the  other.    Unless, 
bowerer,  a  judicial  senaration  could  be  pronounced, 
the  obligation  of  botn  husband  and   wife  to  live 
together  was  inyariably  recognised  and  was  vigor- 
oosly  enforced.     There  are  numerous  cases  in  the 
books  in  which  restitution  of  conjugal  rights  has  been 
decreed  at  the  instance  of  sometimes  a  husband  and 
sometimes.awife  whose  conduct  was  unbearable,  though 
falling  short  of  cruelty  in  the  technical  sense  of  the 
word.    (See,  inter  alia,  Holmea  v.  Holmes,  Oliver  v. 
Oliver,   Dywrt  v.  Dysart,  8immon»  v.   Simmons,   1 
Boberteon  666 ;  Hatfward  v.  Hay  ward,  1  Sw.  and  Tr. 
81 ;  BimingaU  v.  BippingaU.)     The  law  on  this  sub- 
ject will  be  found  carefully  investigated  in  Dysari  v. 
Ihfsari    and  in  a  case  which  arose  in   Lreland   in 
1846,  and  to  which  we  will  refer.     It  is  Seaver  v. 
Seaver,  2  Sw.  and  Tr.  665,  which  was  decided  first 
in  the  Consistory  Court  of  Dublin,  and  afterwards, 
on  sroeal,  in  the  Court  of  Delegates.      In  tins  case 
both  nnsband  and   wife  had  committed  adultery. 
Xeither,  therefore,  could  obtain  a  divorce  a  mensa  et 
tkoro  from  the  other,  and  it  was  held  that  the  wife 
was  entitled  to  a  decree  for  restitution  of  conjugal 
rights.      All  the  older   authorities  were  there  ex- 
amined, and  it  was  laid  down  in  the  clearest  language 
that  the  eodesiastioal  law  of  England  recognized  no 
middle  state  in  the  relation  of  husband  and  wife 
between  that  of  consortium  vita  and  divorUtim  a  mensa 
d  ihcro.    It  was  in  vain  contended  that  in  sud^  a 
case  as  that  before  it  the  court  ought  not  to  intrafere 
at  the  instance  of  either  party  against  the  other.  The 
court  held  that,  although  the  wife  had  committed 
adultery,  yet  she  was  entitled  to  a  de<nree  for  restitu- 
tion of  oonjugal  rights  so  long  as  the  relation  of  hus- 
band and  wife  subsisted  and  no  decree  for  separation 
couM  be  pronounced  against  her.    Such  we  take  to 
have  been  settled  law  previously  to  1857,  when  the 
Divorce  Act  was  passed.     Cases  were  referred  to  in 
which  tlie  court  allowed  facts  to  be  pleaded  in  answer 
to  a  salt  for  restitution  of  conjugal  rights,  although 
those  facts  would  not  have   justified  a  decree  for 
separation  (Moore  v.  Moore,  3  Moore  P.  C.  84 ;  Stace 
V.  Stace^  Woodey  v.   Woodey),     But,  although  there 
are  expressions  in  the  judgments  in  those  cases  whioh 
p(nnt  to  a  difference  between  suits  for  restitution  and 
suits  for   separation,  as  regards   particularity  and 
certainty  of  pleading,  and  even  cogency  of  evidence 
i^Simmans  v.  Simmons),  those  cases  do  not  warrant  the 
inferenoe  that  the  court  could  or  would  refuse  to 
decree  restitution  by  reason  of  conduct  falling  short 
id  adnltei^  or  emeUy  in  the  *^*>"fW  sense*     Sbs 
question  whether  the  ecclesiastical  court  had  a  dis- 


cretion to  refuse  a  decree  for  restitution  on  the  flTOund 
of  misconduct  short  of  adultery  or  cruelty  smncient 
to  warrant  a  decree  for  separation  has  been  more  than 
once  considered,  and  we  can  find  no  case  in  which  the 
court  ever  did  refuse  a  decree  for  restitution  where 
there  was  no  sufficient  ground  for  separation.    In 
Seaver  v.  Seaver  the  court  considered  it  had  no  dis- 
cretion.   (See  also  Westmeath  v.  Wsstmeath,  Simmons 
V.  Simmons,  BippingtUl  v.  Bippingdll).    In  Dysari  v. 
Dysari  Dr.  Lushington  would   not   go   so  far   as 
to  stiy  that  extraorainary  and  unforeseen  combina- 
tions of  circumstances  might  not  justifjr  the  court 
in  holding  its  hand  and  not  assisting  either  nart^, 
but  he  said  in  effect  that  such  a  course  could  only 
be  justified    on    the    improbability    of    safe   co- 
habitation.    Improbability  of  peace  and  happiness 
would  not  be  sufficient     In  none  of  the  cases  to 
which  we  have  alluded  did  the  question  arise  as  to  the 
right  of  husband  or  wife  to  a  decree  for  restitution 
where  the  petitioner  did  not  bond  fide  desire  to  resume 
cohabitation.      The  observations  of  Dr.  Lushington 
in  Simmons  v.  Simmons  and  in  DysaH  v.  Dysart  on 
the  motives  of  the  petitioner  do  not  touch  this  point, 
which  we  pass  over  for  the  present,  although  we 
shall  return  to  it.    We  pass  now  to  the  Divorce  and 
Matrimonial  Causes  Act,   1857.     Sections  2  and  6 
transfer  the  jurisdiction  previously  exercised  by  the 
eodesiastioal   courts    in  matrimonial  matters  to  the 
new  court  created  by  that  Act,  and  called  the  Court 
for  Divorce  and  Matrimonial  Causes.    A  new  ground 
for  separation— viz.,  desertion  without  cause  for  two 
vears  and  upwards — was  introduced  by  section  16  and 
by  section  17.    The  new  court  is  empowered  upon 
petition  to  make  a  decree  for  restitution  of  coniugal 
rights  or  judicial  separation  on  being  satisfied  of  the 
truth  of  the  allegations  contained    in   the  petition 
and  that  there  is  no   legal    ground  why  the  same 
should  not  be  granted.      The   use  of    the  words 
"may  decree,"  and  not  *' shall    degree,"  suggests 
an  intention  on  the  part  of  the  Legislatiue  to  confer 
on  the  court  a  discnretion  as  well  as  a  power ;  but 
section  22  shows,  we  think,  that  no  discretion  which 
was  not  possessed  by   the  ecclesiastical  courts  was 
intended  to  be  conferred  on  the  new   court.     The 
effect  of  that   section  is  that   the    principles   and 
rules  acted  on  by  the  old  courts  in  cases  of  restitution 
and  separation  are  to  be  followed  by  the  new  court, 
subject  to  the  creation  of  the  new  ground  for  scftara- 
tion  by  section  16,  and  to  the  new  procedure  bv  petition 
introduced  by  section  17,  and  to  any  rules  which  may 
be    made  under   the   authority  of   the  Act.    This 
constructiim  of   the  sections  is   in  accordance  with 
Julius  V.  The  Bishop  of  Oixford,  28  W.  B.  726,  5 
App.  Cas.  214,   and  with  decisions  since  the  Act 
in  suits   for   restitution   of     conjugal  rights.      In 
Burroughs  v.  Burroughs,  Sir  Qresswdl  Cresswell,  and 
in  ScoU  V.  Scott,  Lord  Penzance,  held  that  in  a  suit 
for  restitution  nothing  short  of  a  ground  for  separa- 
tion   afforded  a   defence   to    the    reepondent.    In 
the     recent     Scotch     appeal      of     Machefme     v. 
Mackenzie,  Lord    HersoheU   expressed  great   doubt 
whether  the  rule  not  to  refuse  a  de(»ee  for  restitution 
of  conjugal  rights  where  no  separation  could  be  de- 
creed was  as  inflexible  and  free  nx>m  exception  as  the 
ecclesiastical  courts  held  it  to  be.    But,  having  regard 
to  the  numerous  and  weighty  decisions  in  those  courts, 
and  to  section  22  of  the  Divorce  Act,  and  to  the 
decisions  u[>on  it,  we  are  not  prepared  to  say  that  the 
law  can  be  judicially  held  to  be  less  rigid  than  we  have 
stated,  except  in  some  cases  which  will  be  noticed 
presentiy .    The  only  other  alterations  which  have  been 
made  in  the  old  law  relating  to  suits  for  restitution  of 
oonjugal  rights  have  been  made  by  the  Judicature 
Acts  and  by  47  ft  48  Vict  c.  68.     The  sffsot  of  the 
Judicature  AcU  iias  been  indirect,  but  at  the 
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time  very  important.  It  is,  however,  oonfined  to 
Bepantion  deeids.  These,  as  is  well  known,  were 
treated  as  illegal  aod  Toid  by  the  eodesiastioal  courts. 
(See  Westmeath  v.  Weskneath.)  But  when  it  was 
settled,  as  it  ultimately  was  (see  Beiant  y.  YFood,  12 
Ch.  D.  605,  27  W.  B.  Dig.  95),  that  the  Court  of 
Ohancery  would  restrain  a  suit  for  restitution  of  con- 
jugal lights  if  brought  contrary  to  a  covenant  not  to 
mstitute  such  a  sui^  and  when  the  Judicature  Acts 
made  the  Divorce  Court  a  division  of  the  Hish  Court 
and  abolished  injunctions  to  stay  actions,  and  substi- 
tuted in  all  branches  of  the  High  Court  defences 
instead  of  such  injunctions,  it  followed  that  a  separa- 
tion deed  containinR  a  covenant  not  to  sue  for  restitu- 
tion of  conju^  ngkta  became  a  defence  to  a  suit  for 
such  restitution.  (See  MtMrBhaU  v.  MarBhaU,  27 
W.  B.  399,  5  P.  D.  19 ;  Clark  v.  Clark,  33  W.  B. 
405,  10  P.  D.  188.)  The  Judicature  Acts,  how- 
ever, have  not  altered  the  general  principles  on 
which  the  ecclesiastioal  courts  acted  in  suits  ror  resti- 
tution except  in  the  particular  to  which  we  have 
aUuded ;  and  the  alteration  in  the  law  as  to  separa- 
tion deeds  has  really  no  bearing  on  the  present  case. 
We  have  alluded  to  it  simply  to  show  that  we  have 
not  overlooked  it. 

There  remains  for  consideration  the  Act  of  1884 
(47  &  48  Vict,  c  68),  which  was  passed  enressly 
to  amend  the  law  as  to  the  restitution  of  con- 
jugal rights  in  England.  The  Act  in  terms  relates 
oni^  to  the  consequences  of  not  obe^g  a  decree  of 
restitution  when  made ;  it  does  not  in  terms  refer  in 
any  way  to  the  grounds  upon  which  such  a  decree  can 
be  ref  Qsed.  The  old  process  of  attachment  for  enforcing 
obedience  to  such  a  decree  when  pronounced  is 
abolished  (section  2).  In  lieu  of  that  process  the 
court  is  empowered,  if  the  respondent  refuses  to  ob^ 
the  decree,  to  order  a  proper  provision  to  be  made 
for  the  wife  if  she  is  the  petitioner  (section  2),  or  for 
the  husband  if  he  is  petitioner  (section  3).  In 
addition,  however,  to  this,  it  is  enacted  by  sec- 
tion 5  that  a  respondent  who  refuses  to  obey  the 
decree  shall  be  deemed  gmlty  of  desertion  without 
reasonable  cause,  and  that  a  suit  for  separation  may 
be  forthwith  instituted,  although  two  years  may  not 
have  elapsed  since  ftulure  to  comply  with  the  decree. 
It  becomes  most  important,  therefore,  to  consider 
what  is  the  e£Eeot  of  section  5  of  the  Act  of  1884.  In 
our  judgment  it  has  materially  altered  the  old  law 
as  to  restitution  of  conjugal  rights,  and  has  ffiven 
the  court  a  power  to  refuse  a  deoree  which  it  had  not 
before. 

By  section  16  of  the  Matrimonial  Causes  Act  of 
1857  desertion  is  the  first  time  made  a  ground  for 
judicial  separation,  and  is  not  governed  oy  the  old 
ecclesiastical  law ;  but  it  is  no  ground  for  a  sentence 
of  judicial  separation  unless  the  desertion  is  wiiliout 
cause.  If  the  wife  were  petitioning  for  a  judicial 
separation  here  on  the  ground  of  desertion  against 
her  husband,  her  conduct  towards  him  would  disable 
her  from  contending  that  the  desertion  was  without 
cause,  and  she  would  fail  in  the  suit. 

By  section  5  of  the  Act  of  1884  disobedience  to  a 
decree  for  restitution  of  conjugal  rights  is  made 
equivalent  to  desertion  without  cause.  If,  therefore, 
the  petitioner  obtains  a  decree  for  restitution  of  con- 
jugal rights,  she  will  be  at  once  entitled  to  institute 
a  suit  for  judicial  separation  for  the  statutory  desertion 
created  by  the  Act  of  1884,  idthough  she  could  not, 
under  section  16  of  the  Matrimonial  Causes  Act, 
1857,  have  obtained  such  a  decree  unless  it  had  been 
desertion  without  cause.  We  cannot  ihink  that  such 
a  result  was  ever  intended,  or  that  the  necessity  of 
prcmng  absence  of  reasonable  cause  was  intended 
to  be  taken  away.  It  seems  to  us  that  since  1884, 
and  by  necessary  implication,  the  court  must  have 


power  to  refuse  a  decree  for  restitution  wherever 
the  result  will  be  to  compel  the  court  to  treat  one  of 
the  spouses  as  desertinff  the  other  without  reason- 
able cause  contrary  to  we  real  truth  of  the  case.  The 
practical  consequence  of  this  view  of  the  Act  of  1884 
IS  that  neither  party  obtains  relief.  Not  the  wife, 
because  her  conduct  justifies  the  husband  in  saying 
that  he  has  reasonable  cause  for  refusing  to  live  with 
her ;  not  the  husband,  because  his  wife's  conduct,  bad 
as  it  has  been,  does  not  amount  to  cruelty  in  the  legal 
sense  of  that  term  when  speaking  of  grounds  for 
divorce  or  separation.  Tnis  state  of  things  is 
anomalous,  for  oefore  1884  it  was  well  settled  that  a 
respondent  to  a  petition  for  restitution  of  conjugal 
rights  was  entitled  to  a  separation  if  the  petitioner 
faUed  to  obtain  relief.  But  this  was  because  the  only 
ground  for  failure  was  cruelty  or  adultery  by  the 
petitioner. 

Now  there  is  another  ground  introduced  by 
necessary  implication  ^m  the  language  of  the  Act 
of  1884,  and  analogy  to  the  prindpTes  on  whish  the 
ecclesiastioal  courts  acted  at  first  sight  requires  us 
to  hold  that  as  the  petitioner  fails  in  ner  apj^cation 
the  respondent  ought  to  succeed  in  his.  The  lan- 
ffua^  of  the  Act  of  1884  does  not,  however,  warrant 
Sie  inference  that  such  a  consequence  as  this  was 
intended,  and  to  hold  that  a  respondent  to  a  petition 
for  restitution  of  conjugal  rights  is  entitled  to  a 
judicial  separation  whenever  the  petitioner  is  refused 
relief  would  be  so  seriously  to  warge  the  grounds 
for  separation  that  we  do  not  feel  justified  in  g<Hng 
so  far.  We  are  satisfied  that  such  a  result  as  that 
was  never  intended  by  Parliament.  The  court  is 
bound  to  see  that  the  Act  is  not  used  for  a  purpose 
for  which  it  was  never  intended,  and  this  principle, 
although  it  introduces  an  anomaly,  compels  us  to 
refuse  relief  both  to  the  wife  and  to  the  husband,  even 
at  ike  risk  of  being  thought  somewhat  iUogicaL 

The  petition  of  the  wile  for  restitution  of  conju^ 
rights  and  the  counter-claim  of  the  husband  praying 
for  a  judicial  separation  must  both  be  dismissed  with 
costs,  the  costs  of  the  one  to  be  the  set  off  against 
the  costs  of  the  other  in  the^court  below,  and  there 
will  be  no  costs  of  appeaL 

BlOBT,  L.J.— The  alleged  cruelty  in  the  case 
consists  of  charges  of  criminal  oflfonces  of  an 
infamous  kind,  persisted  in  after  they  had  been 
found  by  the  vermct  of  a  juiy  to  be  untrue,  and,  as 
to  tiie  most  important  of  them,  brought  forward  and 
maintained  under  such  droumstanees  as  to  prscdnde 
the  belief  that  it  was  really  thought  by  the  wife 
to  be  true.  No  such  case  has  ever  before  been 
brought  before  a  court.  For  myself  I  can  imagine  no 
case  of  repeated  insult  or  indigni^  more  atrocious,  and 
the  question  is  whether  it  constitutes  a  case  of  legal 
cruelty.  The  judgment  of  Sir  William  Scott  in  Evans 
V.  Evans  is  the  lesSing  authority  on  the  subject.  It 
has  heexk  quoted  and  relied  upon  from  time  to  time, 
and,  so  far  as  I  know,  its  accuracy  has  never  been 
questioned  as  to  any  part  of  it,  but  it  must  be  taken 
as  a  vdiole,  and  no  one  part  can  safely  be  left  out  of 
consideration.  Sir  William  Scott  begins  by  declining 
to  define  cruelty,  and  stating  that  it  is  the  duty  of 
the  courts  to  keep  the  rule  extremely  strict ;  that  the 
causes  must  be  grave  and  wdghty,  and  such  as  to 
show  an  absolute  impossibilihr  that  the  duties  of 
married  life  can  be  cuscharged;  that  in  a  state  of 
personal  danger  no  duties  can  be  disohaiged,  "  but 
what  falls  short  of  this  is  with  great  caution  to  be  ad- 
mitted." It  is  important  to  notice  that  he  does  not 
say  that  personal  danger  is  absolutely  necessary,  and 
that  nothing  short  of  it  can  be  admitted,  but  only 
that  whMt  mils  short  is  to  be  admitted  wxtti  great 
caution.    It  is  dear  that  he  thinks  that  there  may  be 
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I  where  there  is  no  perBOnal  daofer,  thooghBooh 
would  be  Tery  exoeptional.    Lower  down  he 
Bays :  **  Whaimerelpr  wounda  the  mental  feeliags  is  in 
few  cases  to  be  adnutted,  where  they  are  not  accom- 
panied with  bodily  injury,  either  actual  or  menaced." 
This   mvolyee  that,  in  his  opinion,  there  may  be 
ezoepticmal  oases  in  which,  without  bodily  injury  or 
threat  of  it,  the  injury  to  the  mental  feelmgs  may  be 
1ml  cruelty.    He  does  not,  of  course,  attempt  to 
indicate  those  cases,  but  I  cannot  doubt   that   he 
would  haye  included  a  case  like  the  present,  since  I 
am  unable  to  imagine  a  case  where  the  injury  to  the 
mental  feeling  could  possibly  be  ^;reater.    Further  on 
he  refers  to  the  case  of  woundmg,  not  the  natural 
feelings,   but   the   acquired    feelings   arising   from 
particular    rank    and    situation,    and   states    that, 
thoujg;h     the    courts    will   not    absolutely   exclude 
considerations  of  that  sort  where  they  are   stated 
merely  as  matter  of  aggravation,  yet  thev  cannot  con- 
stitute cruelty  where  it  would  not  otherwise  have 
existed.    He  niade  no  such  statement  with  reference 
wounding   of    ordinary   mental   fedings, 
difference  of  treatment  of  the  two  classes 
is,  i]t  my  judgment,  significant  and   im- 
He  then  refers  to  the  decided  cases,  saying : 
"  In  the  older  cases  of  this  sort  which  I  have  had 
an  opportunity  of  looking  into  I  have  obserred  that 
tiie  danger  of  life,  limb,  or  health,  is  usually  inserted 
as  tiie  ground  upon  which  the  court  has  proceeded  to 
a  s^Mffation.     This  doctrine  has   been   repeatedly 
applied  by  the  court  in  the  cases  that  have  been  cited, 
^nle  court  has  nerer  been  driven  off  this  ground.    It 
has  always  been  jealous  of   the   inconyenience   of 
departing  from  it,  and  I  have  heard  no  one  case  cited 
in  which  the  court  has  granted  a  divorce  without 
proof  given  of  a  reasonable  apprehension  of  bodily 
hurt.''    Now,  as  a  description  of  the  cases  actually 
decided,  this  may  be,  and  doubtiess  is,  an  accurate 
description.    But  it  is  certain  that  Sir  THlliam  Scott 
did  not  intend  to  define  legal  cruelty ;  he  expressly 
disdaima  such  an  intention.     If,  indeed,  there  had 
been  any  decided  case  in  which  such  charges  as  in  the 
present  case  or  verbal  outra^  of  a  similar  nature 
had  been  considered  before  his  time  and  treated  as 
not  coDstitnting  legal  crueltY>  the  words  used  in  this 
part  of  the  judgment  might  be  considered  as  a  with- 
drawal of  what  he  had  before  said.    But  no  such  case 
has  been  cited,  and,  indeed,  since  the  time  of  Sir 
William  Scott  there  have  been,  so  far  as  I  can  find, 
only  two  cases  in  which  verbal  outrages  of  a  nature 
at  sol  oomparable  to  those  charged  and  proved  in  this 
case  have  oeen  dealt  with.    I  mean  the  cases  of  Bray 
V.  Sray,  decided  by  Sir  John  NichoU  in  1828,  and 
€hUe  ▼.  (hUe,  in  which  verbal  charges  of  incest  were 
made  by  a  husband  against  a  wife.    In  the  first  case 
Sir  John  NichoU  says :   '*  It  is  not,  I  think,  possible 
to  conceive  cruelty  of   a   more  grievous  character 
(except,  perhaps,  s^reai  personal  violence)  than  the 
aocoaatioQ  (of  incest)  maae  by  this  husband  against 
his  wife."    Here  it  is  important  to  observe  that  the 
referenoe  to  great  personal  violence  makes  it  im- 
poaaiUe  to  contend  that  Sir  John  IHcholl  was  not 
uflins^  the  word    "cruelty"  in  the  sense  of   legal 
croetty.     In  Oale  v.  Gale,  which  was,  like  Bray  v. 
Bray,  a  case  for  divorce  a  mensa  d  thoro  brought  oy  a 
wife  against  a  husband,  where  a  charge  of  incest  with 
a  stepfather  was  made  by  the  husband,  Sir  John 
Dodson  aaid  that  '*  the  chiurge  of  having  committed 
incest  ia  not  per  $e  sufficient  to  constitute  legal  cruelty," 
unless  conpled  with  substantial  acts  of  violence.    I  am 
altogether  unable  to  reconcile  that  case  with  Bray  v. 
Bra^f  and,  for  myself,  I  consider  the  earlier  case  as 
more  in  accordance  with  Evan*  v.  Evans  than  the 
later.    Of  course  there  are  nnmerous  oases,  including 
I  daoided  by  Sir  ynSliua  Scott  himself,  in  which 


a  general  rule  appears  to  have  been  laid  down  in-> 
volving  the  necessity  of  violence  or  injury  to  health 
reasonably  to  be  apprehended  as  a  minimum  for  the 
establishment  of  legal  cruelty,  and  there  cannot  be 
the  slightest  doubt  that,  as  a  eeneral  rule,  covering 
the  great — ^it  may  be  the  overwhelming — ^majority  of 
cases,  this  is  so.    It  appears  to  me  that  the  existence 
of  this  general  rule,  which  is  pointed  out  by  Sir 
William  Scott  as  a  good  general  outline  of  the  canon 
law,    as  duBtinguished  from  a  definition,    accounts 
suffioientiy  for  all  the  decisions  and  judgments  re- 
ferred to  which  must  be  considered  with  reference 
to  the  nature  of  the  cases  before  the  court.    Nowhere 
do  I  find  that  a  single  judge  has  denie<1  in  direct 
lA&gna«;e  the  possibility  of  extreme  cases  arising  as 
pointed  out  in  Evans  v.  Evans.     1  do  not  think  that 
it  is  necessary  for  me  to  mention  more  than  two 
other  cases.      The  first  is  Faterson  v.  PaUrson,    This 
was  a  Scotch  case ;  but,  although  it  was  said  that  in 
some  decided  cases  the  Scotch  courts  might  have  gone 
somewhat  further  than  the  English,  the  courts  of  both 
countries  apply  the  same  principles  of  the  canon  law, 
and  I  see  no  reason  to  question  the  statement  of  Lord 
Brougham  that  the  law  of  both  countries,  so  far  as  it 
is  material  for  the  present  purpose,  is  the   same. 
Lord  Brougham's  own  opinion  is  plainly  show  by  his 
observations  (3  H.  L.  C,  at  pp.  328-9)  to  the  effect 
that  "  if  a  husband,  without  any  violence  or  threat  of 
violence   to   the  wife,  without    any   maltreatment 
endangering  life  or  health,  or  leading  to  an  apprehen- 
sion of  danger  to  life  or  health,  were  to  exercise  mere 
tyranny,    to   utter   constant    insults,    vituperation, 
scornful  language,  charges  of  gross  offences  (utterly 
groundless)    ...    if  such  a  case  were  to  be  made 
out,  or  even  short  of  such  a  case — viz.,  injurious  treat- 
ment which  would  make  the  married  state  impossible  to 
be  endured,  renderinglife  itself  almost  unbearable,  then 
I  think  the  probability  is  very  high  that  the  Consistory 
Oourts  of  this  country  woula  so  ^far  relax  the  rigour 
of  their  negative  rule,  at  present  somewhat  vague,  as 
to  extend  tiie  remedy  of  a  divorce  a  mensa  et  inoro  to 
a  case  such  as  I  have  put."    But  I  wish  particularly 
to  call  attention  to  the  actual  order  of  the  House. 
The  Lord  Ordinarv  had  dismissed  the  action  ''in 
reroect  the  Ubel  is  laid  upon  a  series  of  insults  and 
indiffnities  said  to  have  been  offered  by  the  defender 
to  &e  pursuer,  unaccompanied  with  personal  vio- 
lence, or  any  menace  thereof;  and  that,  without  an 
allegation  to  that  effect,  it  appears  to  be  settied,  on 
authorities  which  the  Lord  Ordinary  is  not  eutitied 
to  question,  that  a  libel  at  the  instance  of  a  wife 
against  a  husband   founded  on  such  averments  as 
those  now  urged  is  not  relevant."     Lord  Brougham 
said,  vnth  reference  to  this:   ''That,  mv  lords,  is 
not  the  law  of  Scotland;    it   is   not   the   law   of 
England ;  it  is  an  inaccurate  statement  of  the  law  in 
both  countries  ;  though  I  will  not  say  that  the  law 
of  Scotland,    as  far  as  decided  cases  ^,  may  not 
extoid  somewhat  further  than  our  law  in  favour  of 
the  remedy."    The  words  quoted  were  ordered  to  be 
struck  out  of  the  finding  of  the   Lord  Ordinary, 
whidi  was  otherwise  confirmed.    They  appear  to  me 
to  raise  the  very  question  whether  there  mi^  not  be 
a  series  of  insults  and  indignities,  independently  of 
violence  or  the  menace  thereof,  capable  m  themsdves 
of  amounting  to  legal  cruelty.    The  other  case   to 
which  I  wish  to  refer  is  Milner  v.  Milner,  decided  by 
Sir  0.  Cresswell  in  1862.    There,  no  doubt,  there  had 
been  an  assault,  but  not  one  of  an  aggravated  nature 
such     as    to    create    pain    or    injury   to   health. 
The  gravamen  of  the  charge  was  the  indignity  to 
the  wife  of  treating   her  publicly  as   a  prostitute, 
and    it     is    this,    to    my    mind,    which    Sir    C. 
Oresswell    characterises    as    "PTOss    and   abomin- 
able cruelty."    That    gi-oss  ttud  thbuminable  insnlt 
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can  only  be  called  **  craelty  "  when  it  is  aocompanied 
by  an  assault  not  in  itself  sufficient  to  constitute  le^al 
craelty  appears  to  me  so  reyolting  a  conclusion  tnat 
I  am  glad  that  I  do  not  feel  mvself  constrained  by 
authority  to  support  it.  In  words  taken  from  the 
judgment  of  Sir  W.  Scott  in  Evans  y.  Evans^  I  say 
that  the  charges  established  are  grave  and  weighty, 
and  such  as  to  show  an  absolute  impossibility  that  the 
duties  of  married  life  can  be  discharged.  Disputes 
would  ineyitably  arise  between  this  ill-assorted  pair, 
and  I  haye  no  confidence  or  belief  that,  under  proyo- 
cation,  a  wife  of  the  temper  of  the  petitioner  for 
restitution  would  not  repeat,  while  I  teel  certain  that 
the  husband  would  be  under  the  constant  and  reason- 
able apprehension  of  the  repetition  of ,  the  infamous 
charges  already  made.  I  see  no  possibility  under 
such  circumstances  of  the  duties  of  married  life  being 
fulfilled.  It  is  about  as  dear  as  anything  future  can 
be  that  this  husband  and  wife  will  neyer  Hye  together, 
eyen  though  a  decree  for  restitution  were  granted. 
But  the  om^  hypothesis  on  which  such  a  decree  can 
be  granted  IS  that  the^  are  to  do  so,  and  I  see  no 
possibility  of  that  takmg  place  with  safety  to  either 
the  one  or  the  other.  I  go  further,  and  say  that  to 
force  the  husband  and  wife  into  the  intimacy  of  mar- 
ried life  with  such  charges  existing,  and  not  unlikely 
to  be  repeated — for  I  siye  no  weight  to  withdrawals 
by  counsel  at  the  crisis  of  a  case— would  raise  a  state 
of  personal  danger  to  one  or  the  other  of  the  parties, 
it  matters  not  which. 

I  think  that  the  jury  had  good  ground  for  the  con- 
clusion at  which  uiey  arrived,  that  there  was  craelty 
on  the  part  of  the  wife  entitling  the  husband  to  a 
judicial  separation. 

Solicitors,  VcUpy,  Chaplin,  &  Peckham;  Vandercom, 
Hardy,  Oaiway,  A  DouUon. 


l^tiA  ®outt  of  S^sAxtt. 


Aug.  1 ;  Dec  7. 


Q.  B.  Diy.  } 

(Lord  Bussell  of  Killowen,  ( 

C.J.,  Pollock,  B.,   andr 

Wright,  J.)  ) 

BxroELEB  (AppelkMt)  v.  Wilson  {Respondent),  (a.) 

AdtUteration — Maraarine — Sale  oonirary  to  section  6— 
Article  not  purchased  for  test  purposes — Delivery  to 
purchaser  in  borough — Jurisdidion  of  county  justices 
— Time  for  service  of  summons — Margarine  Act, 
1887  (50  &  61  Viet.  c.  29),  ss.  6,  17,  12— /Safe  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  ss. 
6,  12,  14,  20,  21,  2S— Sale  of  Food  and  Drugs  Act 
Amendment  Act,  1879  (42  A  43  Vict.  c.  30),  s.  10— 
Poor  Law  Amendment  Act,  1867  (30  <fc  31  Vict.  c. 
106).  s.  21-'Municipal  Corporations  Act,  1882  (45  dt 
46  Vict,  c  50),  s.  154. 

B.  contracted  to  supply  tJie  Guardians  of  the  Poor  of 
the  Louth  Union  with  **  good  fresh  butter,^*  and  on  the 
lOth  of  December,  1894,  delivered,  under  such  contract, 
butter  at  the  union  workhouse.  On  the  following  day  it 
was  examined  by  the  committee,  and,  in  the  absence  of 
the  defendant,  one  pound  of  it  was  divided  into  three 
parts,  of  which  one  part  was  sent  to  an  analyst,  one 
part  was  kept  by  the  UuardiaM,  and  one  pari  was  taken 
to  B.*s  shop,  and  left  there  tvith  a  letter  notifying  whai 
had  been  done.  Both  B.  and  the  purchciers  resided 
within  the  borough  of  Louth,  which  is  one  of  the  parishes 

(a.)  Beported  by  B.  G.  Stillwxll,  Esq.,  Banister- 
at»Law. 


in  the  Louth  Union,  and  does  not  possess  a  separate 
court  of  quarter  sessions. 

The  analyst  to  whom  one  part  of  the  butter  was  sent 
certified  that  it  contained  25  per  cent,  of  margarine. 
An  information  was  preferred  against  B.  for  seUing 
margarine  otherwise  than  as  prescribed  by  section  6  of 
the  Margarine  Act,  1887.  The  case  was  heard  and 
determined  by  the  county  justices,  who  convicted  B. 

Hdd,  that  as  the  article  in  question  was  not  purchased 
**  with  the  intention  of  submitting  the  same  to  analysis,** 
but  was  sold  and  delivered  for  consumption  under  a 
contract,  compliance  witif  section  14  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  was  not  necessary  as  a  condition 
precedent  to  the  prosecution  under  the  Margarine  Ad, 
1887. 

Held  also,  that  tJie  cotmty  justices  had  jurisdiction  to 
hear  and  determine  the  case  under  30  <fe  31  Vict,  c  106, 
s.  27,  and  5  <fc  6  WiU.  4,  c.  76,  s.  Ill  {now  in  substance 
section  154  of  45  d!  46  Vict.  c.  50);  and  that  section  20 
of  the  Food  and  Drugs  Act,  1875,  merelv  says  that  the 
person  "may**  take  proceedings  **»n  the  joiace  where 
the  article  or  drug  sold  was  actually  delivered  to  the 
purcJiaser.** 

Held  further,  that  as  the  justices  had  found  as  a  fad 
that  margarine  is  not  a  perishable  artide,  and  that  it 
was  not  purchased  for  test  purposes,  it  was  not  necessary 
that  the  sitmmons  should  have  been  served  under  section 
10  of  the  Food  and  Drugs  Act,  1879,  within  twenty- 
eight  days  from  the  time  of  the  purchase. 

Parsons  v.  Birmingham  Dairy  Oo.,  30  W.  B.  748, 
9  Q.  B.  D.  172,  dissented  from. 

Guardians  of  Enniskillen  v.  Hilliard,  14  L.  B.  Ir. 
214,  approved. 

Case  stated  by  justices. 

At  a  court  of  summary  jurisdiction  at  Louth,  in  the 
county  of  Lincoln,  on  the  23rd  of  January,  1895,  an 
information  dated  the  18th  of  January,  1895,  pre- 
ferred by  Porter  Wilson,  derk  to  the  Guardians  of 
Louth,  and  who  is  the  respondent  in  this  case, 
against  H.  Buckler,  a  grocer,  the  appellant,  was 
heard  and  determined. 

The  information  stated  <*  that  the  appellant,  on  the 
8th  of  December,  1894,  did  unlawfully  sell  marga- 
rine by  retail  otherwise  than  in apadket  duly  branded 
or  durably  marked  in  the  manner  presmbed  by 
section  6  of  the  Margarine  Act,  1887,  and  did  not 
ddiyer  the  same  to  the  purdiaser  in  or  with  a  paper 
wrapper  on  which  was  printed  .  .  .  'Margarine' 
contrary  to  the  form  of  the  statute  in  such  oaae  made 
and  proyided." 

The  appellant  was  conyicted,  and  fined  £d  and 
costs. 

The  facts  of  the  case  as  set  out  in  the  judgmentaie 
as  follow : — 

Upon  the  hearing  of  the  information  it  was  proved 
that  ^e  appellant  bad  entered  into  a  contract  with 
the  Guardians  of  the  Poor  of  the  Louth  Union  for 
the  supply  of  **  good  fresh  butter,  EngUsh  *' ;  that  on 
Satur^y,  the  8Ui  of  December,  1894,  the  iqppellant, 
under  his  contract,  deliyered  391b.  of  butter  (or  mar- 
garine^ at  the  union  workhouse  in  Louth;  that  on 
the  following  Monday,  the  10th  of  December,  1894, 
the  butter  {or  margarme)  was  examined  by  the  work- 
house yisitmg  committee,  and  lib.  of  it  was  osi  the 
same  day,  in  the  absence  of  ihe  defendant*  diyided 
into  three  parts,  each  part  being  wrapped  ia  a  a^M- 
rate  paper.  One  part  was  taken  by  the  master  of  the 
workbouse  to  the  appellant's  shop  at  Louth*  and,  the 
appellant  not  being  there  at  the  time,  the  maater  left 
it  with  a  letter,  of  which  the  following  is  a  oopy : 
<*  December  10,  1894.— At  a  meeting  of  the  house 
committee  of  the  Louth  Union  this  morning  the 
butter  supplied  by  you  was  examined,  and  a  poond 
of  itcut  mto  three  parts;  one  of  such  parts  will  be 
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sent  to  an  analyst,  one  will  be  kept  by  the  Chiardians, 
and  the  third  I  have  been  instraoted  ro  bring  to  you. 
I  am,  sir,  most  respeotfolly  yonrs,  John  T.  Crow- 
son,  Master."  The  batter  or  margarine  was  sold  by 
retail  otherwise  than  in  a  paokage  duly  branded  or 
dnrably  marked  in  the  manner  presoribed  by  section 
6  of  the  Margarine  Act,  1887,  and  the  appellant  did 
not  deliver  the  same  to  the  purchaser  in  or  with  a 
paper  wrapper  on  which  was  printed  in  capital  letters, 
not  lees  than  a  quarter  of  an  inch  square,  "Mar- 
garine." It  was  also  proved  that  by  the  directions  of 
the  Ghiardians  one  of  the  sealed  samples  of  butter 
(or  margarine)  was  sent  by  post  (registered)  to 
Dr,  Muter,  public  analyst  for  the  administrative 
county,  and  a  oertificate  from  him  was  produced  in 
which  he  stated  that  the  sample  of  butter  received 
from  the  Guardians  of  the  Louth  Union  for  analysis, 
in  his  opinion,  contained  seventy-five  parts  of  butter 
and  twenty-five  parts  of  margarme. 

It  was  oontended  before  the  justices  on  the  part  of 
the  appelant  that  they,  being  county  justices,  had 
no  jurisdiction  to  hear  and  determine  the  case  on  the 
ground  that  the  workhouse  of  the  Louth  Union  and 
the  place  where  the  goods  were  supplied  from  and 
delivered  to  the  purchasers  and  the  places  where 
the  defendant  lived  and  carried  on  business  were 
sttoated  within  the  borough  of  Louth,  and  that  the 
proceedings  should  have  been  commenced  before  the 
magistFates  for  the  borough  of  Louth,  and  that 
section  20  of  3d  &  39  Vict  c  63  appUed. 

On  the  part  of  the  reei)ondent  it  was  contended  that 
the  justioes  had  jurisdiction  on  two  distinct  grounds : 
(1)  tiiat  the  borough  of  Louth  being  one  of  the 
parishee  comprised  in  the  Louth  Union,  section  27  of 
30  &  31  Tict.  c.  106  applied  to  these  proceedings ; 
and  (2)  that  as  no  separate  court  of  queurter  sessions 
had  been  granted  to  the  borough  of  Louth  the  county 
justices  had  concurrent  jurisdiction  (5  &  6  Will.  4,  c. 
76,  8.  111).     [Now  section  154  of  45  ic  46  Vict.  c.  50.] 

It  was  also  contended  on  the  part  of  the  appelUmt 
that  the  summons  had  not  be^  legally  issuMl,  and 
that  the  Margarine  Act,  1887,  requiri^  the  same  steps 
to  be  taken  as  were  required  in  proceedings  under  the 
Food  and  Drugs  Acts,  1875  and  1879 — namely,  the 
service  of  the  summons  within  twenty-eight  days 
from  the  time  of  the  purchase  for  test  purposes — and 
that  tbiM  had  not  been  done,  as  the  cdleged  offence 
was  committed  on  the  8th  of  December,  1894,  and 
Uie  summons  was  issued  and  served  on  the  18th  of 
January,  1895,  and  returnable  and  heard  on  the  23rd 
of  January,  1895. 

On  the  part  of  the  respondent  it  was  contended 
(I)  that  section  10  of  42  and  43  Vict.  c.  30  (Food 
and  Drugs  Act,  1879)  did  not  apply  to  proceedings 
under  the  Margarine  Act,  1887 ;  (2)  that  butter  is  not 
A  perishable  article  within  the  meaning  of  the  Food 
and  Drugs  Acts ;  and  (3)  that  the  butter  (or  margarine) 
the  subject  of  the  proceedings  was  not  purchased  for 
"test  purposes." 

It  was  also  contended  on  the  part  of  the  appellant 
that  it  was  necessary  to  the  proceedings  that  there 
should  be  notification  forthwith  as  required  by  section 
14  of  38  &  39  Vict.  c.  63  (Food  and  Drugs  Act,  1875), 
and  also  that  there  ought  to  have  been  an  offiar  to 
divide  in  the  presence  of  the  defendant  or  his  agent 
then  and  there,  that  each  part  should  be  marked  and 
sealed,  and  that  the  letter  of  the  10th  of  December, 
1894,  was  not  a  su£Boient  notification  as  to  analysis. 

On  the  part  of  the  respondent  it  was  contended  (1) 
that  section  14  did  not  apply  to  these  proceedings, 
inasmuch  as  the  butter  (or  margarine)  was  not  pur- 
chased "  with  the  intention  of  sm>mitting  the  same  to 
sittlysis." 

The  justioes  were  of  qpinion  (1)  that  as  justices  of 
fl»e  peace  acting  in  ana  for  the  Parts  of  landsey,  in 


the  county  of  Lincoln,  they  had  concurrent  jurisdic- 
tion with  the  borough  justices  in  the  borough  of 
Louth  (such  borough  not  having  a  sej^arate  court  of 
quarter  sessions);  (2)  that  jurisdiction  was  given 
them  to  adjudicate  in  this  case  by  section  27  of  30  & 
31  Vict.  c.  106 ;  (3)  that  the  Margarine  Act,  1887, 
does  not  require  the  same  steps  to  be  taken  as  are 
required  in  proceedings  under  the  Food  and  Drugs 
Acts,  1875  and  1879;  (4)  that  butter  is  not  «a 
perishable  article  "  within  the  meaning  of  the  Food 
and  Drugs  Act;  (5)  that  the  butter  (or  margarine) 
was  not  purchasea  for  **test  purposes";  (6;  that 
section  14  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
does  not  apply  to  these  proceedings  for  the  reason 
that  the  article  was  not  purchased  "  with  the  intention 
of  submitting  the  same  to  analysis." 

The  questions  for  the  opinion  of  the  court 
were  : — 

(1)  Whether  the  county  justices  had  jurisdiction  to 
hear  and  determine  the  case. 

(2)  Whether  the  Margarine  Act,  1887,  requires 
the  same  steps  to  be  taken  as  are  required  in 
proceedings  under  the  Food  and  Drugs  Acts,  1875  and 
1879. 

(3)  Whethw  section  14  of  38  &  39  Vict.  c.  63  (Food 
and  Drugs  Act,  1875)  is  applicable,  the  article  not 
having  been  purchased  vnth  tiie  intention  of  sub- 
mitting the  same  to  analysis* 

H.  D,  Bonsey,  for  the  appellant. 
Stanger,  O.C,  for  the  respondent. 

The  arguments  sufficiently  appear  in  the  judg- 
ment. 

Our.  adv.  vuU. 

Dec.  7.— Lord  Bvssell  of  Eillowbn,  OJ.,  after 
stating  the  facts  of  the  case,  read  the  following  judg- 
ment : — ^The  first  point  raised  by  the  appellant  was  that 
the  justices,  bemg  county  justices,  had  no  jurisdiction 
to  hear  and  determine  the  case,  on  the  ground  that 
under  section  20  of  the  Food  and  Drugs  Act,  1875, 
the  proceedings  should  have  been  commenced  before 
the  magistrates  for  the  borough  of  Louth,  in  which 
was  situate  the  workhouse  <*  where  the  artide  sold 
was  actually  delivered  to  the  purchaser."  The  sec- 
tion runs  thus :  "  When  the  analyst,  having 
analyzed  any  article,  shall  have  given  his  certificate  of 
the  result,  from  which  it  may  appear  that  an  offance 
against  some  one  of  the  provisions  of  this  Act  has 
been  committed,  the  person  causing  the  analysis  to 
be  made  mtkj  take  proceedings  for  the  recoverv  of  the 
penalty  herein  imposed  for  sucl^  offence  bei6re  any 
justices  in  petty  sessions  assembled  having  jurisdiction 
in  the  place  where  the  article  or  drug  sold  was 
actually  delivered  to  the  purchaser,  in  a  summary 
manner."  It  should  first  of  all  be  noticed  that  the 
section  merely  says  **  may  take  proceedings,"  but, 
further,  I  think  that  under  section  27  of  30  &31  Vict 
c.  106,  and  section  111  of  5  &  6  WilL  4,  c  76*  the 
justices  clearly  had  jurisdiction. 

The  second  point  raised  by  the  appellant  was  that 
margarine  was  a  perishable  article  vnthin  the  mean- 
ing of  section  10  of  the  Food  and  Drugs  Act  Amend- 
ment Act,  1879,  and  that  under  that  section  the 
summons  should  have  been  served  within  twenty-eight 
days  from  the  time  of  the  purchase  for  test  purposes. 
The  magistrates,  however,  have  found  as  facts  that 
margarine  is  not  a  perishable  article,  and  that  ^e 
purchase  was  not  nuide  for  test  purposes.  We  cannot 
set  aside  these  findings,  as  there  is  no  evidence  before 

*5  &  6  Will.  4,  c.  76,  has  been  repealed,  but  the  sub- 
stance of  section  111  has  been  re-enacted  in  section 
154  of  the  Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  0.  50). 
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OS  on  whioh  we  oonld  say  they  were  wrong.  It 
follows  that  the  summons  need  not  have  hwa  served 
within  twenty-eight  days  under  section  10,  and  no 
contention  was  made  before  the  magistrates  that  it 
wasnotseryedwithin  a  reasonable  tim&  Itis,  moreoyer, 
at  least  doubtful  whether  section  10  of  the  Act  of 
1879  applies  to  proceedings  under  the  Margarine  Act. 
I  now  come  t  >  the  substantial  question  raised  by  the 
appellant — ^viz.,  whether  compliance  with  section  14 
of  the  Food  and  Drugs  Act,  1875  (38  &  39  Vict  c. 
63),  is  necessary  as  a  condition  precedent  to  a  prose^ 
cution  under  the  Act.  Proceedings  under  the 
Margarine  Act,  1887,  are  by  section  12  of  that  Act  to 
be  the  same  as  prescribed  by  sections  12  to  28  inolu- 
sive,  of  the  Food  and  Drugs  Act,  1875.  Section  14  of 
the  latter  Act  is  as  follows :  *'  The  person  purchasing 
any  article  with  the  intention  of  suomitting  the  same 
to  analysis  shall,  after  the  purchase  shall  nave  been 
completed,  forthwith  notify  to  the  seller,  or  his  agent 
selling  the  article,  his  intention  to  have  the  same 
analyzed  by  the  public  analyst,  and  shall  offer  to 
diyiae  the  article  into  three  parts,  to  be  then  and 
there  separated,  and  each  part  to  be  marked  and  sealed 
or  fastened  up  in  such  manner  as  its  nature  will  permit, 
and  shall,  if  required  to  do  so,  proceed  accordingly,  and 
shall  deliyer  one  of  the  parts  to  the  seller  or  his  afi;ent." 
Now  it  is  dear  that  if  that  section  is  appUoable  to 
this  case  its  provisions  were  not  complied  with,  and 
the  conviction  by  the  magistrates  is  wrong.  But  is  it 
so  applicable?  I  think  not,  for  the  magarine  in 
question  was  not  purchased  by  the  Ghiardians  *'  with 
the  intention  of  submitting  the  same  to  analysis." 
It  was  delivered  to  them,  as  the  case  states, 
under  a  contract  for  the  regular  supply  to  them  of 
good  fresh  butter.  But  the  appellant's  contention 
is  that  a  prosecution  for  an  offence  against  the 
Act  can  only  be  maintained  where  a  sample  has 
been  purchased,  whether  by  an  officer  under  the 
Act  or  by  a  private  individual,  with  a  view  of  sub- 
mitting the  same  to  analysis.  With  this  contention  I 
do  not  agree,  though  it  must  be  confessed  the  question 
is  by  no  means  free  from  the  difficulty  which  con- 
stantly arises  in  construing  man^  Acts  of  Parliament — 
namely,  the  difficulty  of  reconciling  several  difiisrent 
and  loosely  drawn  sections.  I  cannot  think,  having 
reg^ud  to  the  scope  of  the  Margarine  Act  and  of  the 
FM>dand  Drugs  Act  and  to  the  ofliances  set  out  in 
section  6  of  the  latter  and  sections  6  and  7  of  the 
former  Act,  that  it  was  the  intention  of  the  Le^sla- 
ture  that  a  prosecution  should  be  confined  within 
such  narrow  limits  as  those  contended  for.  For 
example,  hj  section  7  of  the  Margarine  Act,  "  every 
person  dealing  with,  selling,  or  exposing,  or  offaring 
for  rale,  or  having  in  his  possession  for  the  purpose 
of  rale  any  quantity  of  margarine  contrary  to  the 
provisions  of  the  Act  shall  be  liable  to  conviction  for 
an  offance  a^^ainst  the  Act."  Could  anything  be 
wider  than  this  P  And  yet  can  it  in  reason  be  said  to  be 
necessary  that,  for  the  purposes  of  a  prosecution  for '*  ex- 
posing, orofferinff  for  rale,  or  forhavmff  in  his  possession 
for  the  purpose  c3  sale,"  a  sample  shiul  have  been  pur- 
chased for  the  purpose  of  analysis  and  analyzed  as  de- 
scribed in  the  Food  and  Drugs  Act,  1875  (section  14)  P 
l^e  Act  does  not  limit  the  initiation  of  a  prosecution 
to  the  purchase  of  a  sample  with  a  view  to  analysis ; 
and,  having  regard  to  the  offisnoes  the  Margarine  Act 
was  aimed  at  and  to  its  preamble,  I  cannot  think  it 
was  so  intended.  The  onief  difficultjr  is  raised  by 
sections  20  and  21  of  the  Food  and  Drugs  Act,  1875, 
whidi,  dealing  generally  with  proceedings  under  that 
Act,  certainly  at  first  sight  seem  to  imply  that  the 
formalities  prescribed  by  section  14  haye  taken  place. 
It  seems  to  me,  however,  that  the  effsot  of  section  21 
is  merely  to  make  the  production  of  a  certificate  of  an 
analysis  under  section  14  of  itself  sufficient  evidenge 


of  the  facts  therein  stated.  There  is  nothing  in  the 
Act  to  prevent  the  proof  of  an  offence  bv  other 
satisfactory  evidence,  nor  is  it  necessary  tnat  the 
purchaser  should  obtain  the  certificate  of  the  '*  public 
analjTst"  except  where  he  purchases  "with  tax 
intention'*  of  submitting  to  analysis.  Section  12 
merely  gives  him  the  right  on  certain  payments  to 
claim  an  analysis  from  the  pubUc  analysts.  Finally, 
it  m^  be  pointed  out  that  by  section  28  of  the  Food 
and  Drugs  Act,  1875,  nothing  in  the  Act  is  to  *'  take 
away  any  other  remedy  af^unst  an  offender  under 
tiiis  Act.''  On  this  part  of  the  case  two  deoiaoiis 
were  dted  to  us — one,  Parsons  y.  Birmingham  Dairy 
Co.,  30  W.  B.  748 ;  9  Q.  B.  D.  172,  in  which  Fidd  and 
Oave,  JJ.,  not  expressly,  but  inferentially,  decided  that 
section  14  applies  to  every  purchaser,  whether  pur- 
ohasinff  with  me  intention  obtaining  an  analysis  or  not; 
the  o&er,  Ouardians  of  Enni^eMen  y.  BiUiard,  14 
L.  B.  Ir.  214,  33  W.  B.  Diff.  6,  in  which  Dowse, 
B.,  and  Andrews,  J.,  expresuy  dissented  from  that 
decision.  I  wish  to  ray  tnat  I  agree  with  the  reason- 
ing of  the  learned  judges  in  the  Irish  case,  and  I 
entirely  adopt  tiie  view  of  the  Act  expressed  by  them. 
It  seems  to  me  that  to  adopt  the  contention  of  the 
appellant  in  ttds  case  would  be  to  largely  restrict  the 
operation  of  a  salutary  Act,  and  to  exclude  that 
dass  of  cases  of  which  the  present  is  an  example, 
where  there  is  a  contract  for  the  delivering  oiE 
provisions  withm  the  Act  whioh  mav  extend  over  a 
considerable  period  of  time,  and  also  the  dlass  of 
cases  in  whioh  provisions  are  purchased  from  time  to 
time  in  small  bulk  without  any  suspicion  at  the  time 
of  4>urohase  of  any  deceit  being  practised  by  the 
seller.  I  cannot  thmk  this  is  the  true  construction  of 
the  Act. 
The  appeal  will  therefore  be  disnussed,  with  costs. 

Pollock,  B.,  and  Wbioht,  J.,  concurred. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  appellant,  E,  H,  WyUs,  for  John 
Barker^  Great  Grimsby. 

Solicitors  for  the  respondent,  Kime  &  Hammond, 
for  Wilson  A  Sons,  Louth« 


Noy.  27,  28;  Dec  2. 


Q.  B.  Diy.  I 

Oommeroial  Causes.  > 

(Mathew,  J.)       ) 

F&AKOIS  V.  BOITLTON.  (a.) 

Insurance — Marine  insurance — Goods — Partial  or  total 
loss—How  partial  loss  oalculaUd — Costs  of  condition- 
ing— Average. 

A  cargo  of  rice  on  hoard  a  lighier  was  insured  5y  a 
policy  wherein  the  rice  was  valued  at  £450.  WhUe  the 
policy  was  in  force  the  lighter  was  sunk  by  perils  inewrei 
against,  and  the  rice  damaged.  The  damaged  rice  was 
afterwards  kiln-dried  at  a  cost  of  £68,  trnd  odd  as 
damaged  rice  for  £111,  being  almost  one-third  of  its 
sound  value. 

Held,  that  the  rice  was  not  a  total  loss,  but  a  partial 
loss  only  ;  and  that  the  mode  of  ascertaining  the  partial 
loss  was  to  obtain  t?ie  difference  between  the  sound  valme 
and  the  price  which  the  damaged  rice  cKtuaUy /etched, 
witJiout  deducting  the  cost  of  the  kiln-drying ;  ihepro^ 
portion  of  this  loss  to  the  sound  value  is  the  proportion 
of  the  value  in  the  policy  to  which  the  aeeured  is 
entitled. 

Commercial  cause. 

(a.)  Beported  by  Sir  Shebston  Baxbb,  Bart, 
Barrister-at-Law* 
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The  foUowiiig  gtatement  of  the  facts  is  taken  from 
the  written  judgment  of  the  learned  judge. 

The  action  was  an  action  brought  against  an 
underwriter  on  a  policy  of  marine  insurance,  dated 
the  18th  of  May,  1892,  to  reooyer  for  a  loss  of  goods 
oooaaioned  by  the  sinking  of  a  lighter  in  the  Biver 
Thames. 

The  plaintiff,  who  was  a  lighterman,  had  effected 
a  poHoy  at  Lloyd's  on  goods,  as  interest  might  appear, 
to  cover  the  risks  of  transit  in  his  lis'hters  between 
TQbury  and  Hammersmith.  The  pcmcy  contained 
the  following  clause :  **  Warranted  free  from  parti- 
eular  average,  unless  the  vessel  or  craft  is  stranded, 
ionk,  on  fire,  or  in  collision.  The  collision  to  be  of 
such  a  nature  as  may  reasonably  be  considered  to 
have  occasioned  damage  to  cargo.  Each  cargo  on 
lighter  to  be  deemed  a  separate  insurance,  but  to 
pay  warehousinff,  forwarding,  and  special  charges  if 
mcnrred,  as  welTas  partial  loss  arising  from  tranship- 
ment.^ 

On  the  30th  of  January,  1893,  the  plaintiff's  barffe, 
the  Intent^  took  on  board  630  bags  of  rice  to  be 
carried  to  Hammersmith,  and  a  decwation  was  made 
xsptm  the  policy,  and  the  rice  valued  at  £450. 

The  lighter  m  the  course  of  her  transit  to  Hammer- 
smith, and  while  the  goods  were  covered  by  tiie 
poHoy,  came  into  collision  with  the  steamer  UUeswater, 
and  was  in  danger  of  sinking.  An  attempt  was 
made  to  beach  her,  but  she  filled  and  sank,  and  the 
lioe  remained  under  water  for  two  tides.  Notice  was 
at  once  given  to  the  underwriter,  and  Mr.  l^rost,  the 
repreeentative  of  the  Salvage  Association,  was 
ernxdoyed  to  attend  to  the  matter  on  his  behalf. 

The  lighter  was  fioated,  and,  after  temporary 
repairs,  proceeded  to  her  destination,  where  the  cargo 
was  tenoered  to  the  owners.  They  refused  to  accept 
it.  An  offer  was  made  to  purchase  the  damaged  rice 
for  about  £50,  but  this  offer  was  refused ;  and  under 
the  advice  of  Frost,  and  with  the  approval  of  the 
underwriter,  it  was  determined  that  tne  rice  should 
be  kili^-dried  and  sold. 

The  kiln-drying  cost  £68  lis.  8d.,  and  the  rice 
was  sold  as  '*  river*damaged,  kiln-dried,  rough, 
broken  zice,"  and  fetched  £111  4s.  2d. 

The  present  action  was  brought  to  settle  disputes 
which  arose  between  the  plaintiff  and  his  under- 
writer (1)  as  to  whether  there  had  been  a  total  loss 
of  the  goods  or  only  a  partial  loss;  (2)  as  to  the 
mode  in  which  the  partial  loss  should  be  ascertained. 
(There  was  also  a  third  question  as  to  the  costs  of  an 
unaoccoesful  action  by  the  plaintiff  against  the 
UUeswaler). 

Lawson  WaUan,  Q.C.,  and  C.  C.  8coU,  for  the 
plaintiff — ^The  rice  was  completely  damaged  and  had 
lost  its  merchantable  character  as  rice,  l^ere  was 
therefore  a  total  loss,  and  not  a  partial  loss  merely : 
A$far  V.  BlundeU,  ante,  p.  130;  Boux  v.  Salvador, 
3  Bin*.  N.  C.  266 ;  LidgeU  y.  Seerdan,  19  W.  B. 
1068,  li.  B.  6  C.  P.  616.  As  to  the  second  point, 
how  the  partial  loss,  assuming  that  there  was  only  a 
paitiBl  loss,  is  to  be  estimatea,  our  contention  is  that 
we  are  entitled  to  deduct  the  cost  of  conditioning  the 
rioe — ^namely,  the  £68,  and  the  partial  loss  is  to  be 
estimated  on  the  basis  of  contrasting  the  sound  value 
with  the  damaged  value  of  the  rice,  that  is,  its  vslue 
on  arrival  in  its  then  damaged  condition.  We  have 
to  contrast  the  sound  value  of  the  goods  upon  their 
arrival  with  what  the  ^;oods  would  have  actually 
fetched  if  sold  on  arrival  m  their  damaged  condition, 
wilhoiit  taUng  into  account  the  cost  of  condition- 
ing, ^nie  rioe,  after  being  conditioned,  was  sold  for 
£111.  We  have  to  deduct  the  cost  of  the  kiln-drying, 
and  we  get  about  £40  odd,  which  we  say  is  the 
daoiag^  value. 


Jo8^h  WaUan,  Q,C,,  and  J.  A.  HamUtan,  for  the 
defendant. — ^There  was  a  partial  loss  only  of  the  rice, 
and  not  a  total  loss.  The  case  of  Aa/ar  v.  BlundeU 
entirely  supports  the  view  that  there  was  here  only  a 
partial  loss.  There  it  was  held  that  there  was  a  total 
loss  of  the  goods,  which  were  dates,  upon  the  ground 
that  the  dates  had  completely  lost  their  merdiantable 
character  as  dates,  and  that  that  character  could  not 
have  been  restored  by  any  conditioning.  Here  the  rice 
was  still  rice,  although  damaged,  and  it  arrived  in 
specie  as  rice,  which  is  the  test  whether  the  loss  is 
total  or  partial :  Bouos  v.  Salvador ;  Amould  on  Marine 
Insurance,  p.  1011 ;  Olennie  v.  The  London  Assurance 
Co.,  2  Mau.  &  8.  371.  The  second  point  is  as  to  tiie 
mode  of  calculating  a  partial  loss,  assuming  that  there 
was  a  partial  loss  only.     We  submit  that  the  true 

Srindple  for  estimating  a  partial  loss  is  that  laid 
own  in  Johnson  v.  Sheddon,  2  East  581,  which  has 
ever  since  been  followed  by  average  adjusters  in 
practice.  That  principle  is  to  con&ast  uie  sound 
value  of  the  goods  with  the  value  which  the  goods 
have  actually  fetched  when  sold  in  their  damaged 
condition.  In  this  case  we  have,  according  to  that 
principle,  to  contrast  the  sound  value  with  the  £111, 
which  the  dama^;ed  rioe  was  actually  sold  for ;  and 
the  cost  of  conditioning  ought  not  to  be  deducted. 
The  difference  between  the  sound  value  and  the 
damaged  value  so  estimated,  without  deducting  the 
cost  of  the  kiln-drying,  is  the  proportion  of  the  value 
in  the  policy  which  is  payable  by  the  underwriter : 
Amould,  p.  930. 

Lawson  WaUon,  Q.C,  replied. 

Cur.  adv.  vuU. 

Dec  2. — Mathbw,  J.,  read  the  following  judg- 
ment. [Having  stated  the  facts  his  lordship  pro- 
ceeded:—] It  was  agreed  by  counsel  that  the 
principles  upon  which  the  claims  in  this  action  should 
be  dealt  with  should  be  decided  by  me,  and  that  the 
figures  should  be  settled  in  accordance  with  the  judg- 
ment by  the  average  adjusters  for  the  plaintiff  and 
defendant  respectively.  With  respect  to  the  first 
question — ^namely,  whether  there  was  a  total  loss  of 
the  goods,  reliance  was  placed  on  the  evidence  of  the 
plaintiff  and  Mr.  Frost,  who  described  the  rice  after 
it  had  been  immersed  for  two  tides  as  unmerchantaUe 
as  sound  rice,  smeUine  offensively,  and  as  unfit  for 
food.  But  as  against  ttiis  the  defendant  relied  on  the 
fact  that  the  offer  for  the  purchase  of  the  damaged 
rice  had  been  refused,  and  that  Frost  and  the  plaintiff 
had  sanctioned  the  kiln-dying  of  the  rice  as  tiie  best 
course  to  be  taken  in  the  interest  of  all  concerned. 
The  plaintiff  relied  upon  the  judgment  of  Lord 
Esher,  M.B.,  in  As/ar  v.  BlundeU,  and  on  the 
cases  of  Boux  v.  Salvador,  and  LidgeU  v.  Secretan; 
while  on  the  other  hand,  reliance  was  placed 
for  the  defendant  on  the  dass  of  cases  of  which 
Olennie  v.  TJie  London  Assurance  Go.  most  closely 
resembled  the  present.  I  am  of  opinion  that  there 
was  not  a  totsl  loss  of  the  rice,  and  that  the  loss 
was  partial  only.  The  case  is  distinguished  from 
As/ar  V.  BlundeU  by  the  fact  that  the  rice  was  capable 
of  being  conditioned,  and  that  when  kiln-dried  it  was 
sold  as  rice  and  fetched  about  a  third  of  its  sound 
value. 

The  second  question — ^namely,  the  principle  upon 
which  the  amount  of  the  partial  loss  was  to  be 
ascertained,  gave  rise  to  considerable  argument.  The 
plaintiff's  case  was  that  his  claim  in  respect  of  the 
partial  loss  amounted  to  77  per  cent,  of  the 
sum  insured,  while  the  underwriters  assessed  the  claim 
at  about  57  per  cent.  It  was  hardly  disputed 
that  the  right  mode  of  ascertaining  the  percentage  of 
liability  in  this  case  w^^  by  contrasting  the  sound 
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value  with  the  damaged  value  at  the  date  of  loss ; 
and  it  was  said  for  the  plaintifP  that  the  damaged 
value  was  the  amount  which  the  goods  would  fetch  if 
sold  on  arrival  in  their  then  condition.  In  other 
words,  that  the  damM^  value  should  be  taken  to  be 
what  the  goods  would  have  fetched,  less  the  costs  and 
. charges  of  kiln-drying,  which  would  work  out  at  about 
£40.  The  def e  ndant  relied  on  the  principles  laid  down 
in  Johnson  v.  Sheddon^  and  insisted  that  the  correct 
mode  of  calculating  the  partial  loss  was  by  ascer- 
taining the  percentage  of  difference  between  the 
ffross  value  of  the  goods  when  sound  and  when 
damaged,  and  that  the  sound  value  in  this  case  should 
be  compared  with  £111  4s.  2d.,  the  sum  which  the 
dama^^  goods  actually  fetched.  Three  gentlemen  of 
eigpenence  as  average  adjusters  gave  evidence  that 
this  was  the  method  of  adjusting  such  a  loss 
invariably  adopted ;  and  I  am  satisfied  that  in  prin- 
ciple the  practice  of  average  adjusters  in  this  respect 
is  right.  It  is  to  be  borne  in  mind  that  under  the 
suing  and  labouring  clause  the  underwriter  is  liable 
for  costs  reasonably  incurred  in  conditioning  the 
damaged  goods,  and  therefore  it  would  not  be  just, 
as  between  him  and  the  assured,  to  calculate  the  loss 
for  which  he  was  liable  on  the  value  of  the  goods 
when  unconditioned.  Thus,  suppose  the  sound  value 
of  the  goods  to  be  £1,000,  their  damaged  value  un- 
conditioned £500,  and  their  value  when  conditioned 
£750;  as  the  underwriters  would  have  to  pay  the 
cost  of  conditioning,  the  loss  to  the  owners  would  be 
25  per  cent,  of  the  insured  value;  but  if  the 
argument  for  the  plaintiff  was  right,  the  loss  would  be 
50  per  cent.  upon  this  second  question  my 
judgment  is  therefore  in  favour  of  the  defendant. 

Judgment  for  d^mdant. 

Solicitors  for  Hke  plaintiff,  Drake^  Son^  &  Parton. 

Solicitors    ioi    the    defendant,     TTumaa     Cooper 
A  Co. 


July  29,  1895. 


Q.  B.  Div.       ) 

(Pollook,  B.,  and } 

Wright,  J.)      ) 

Thb  Bbitish  Inbttulted  WntE  Co.  (Limited)  v. 
The  Pbesoot  Ubban  Distbiot  Cottnoil.  (a.) 

Local  government — Illegal  contract — Contract  wUh  local 
autnoriiy — No  penalty  dauee  —  Bight  of  ciction — 
Public  HeaUh  Act,  1875  (38  d:  39  Vict.  c.  55),  s. 
174  (2). 

The  Public  HeaUh  Act,  1875,  $.  174  (2),  enaete  that 
with  reapect  to  contracts  mc^  by  an  urban  authority 
under  that  Act  the  contract  sluill  specify  some  pecuniary 
penalty  to  be  paid  in  case  the  terms  of  the  contract  are 
not  duly  per/ormed. 

Held,  that  this  provision  is  not  directory,  but  is 
peremptory.  An  action  wUl  therefore  mcA  lie  against  a 
local  authority  for  money  due  under  a  contract  which 
does  not  contain  a  penalty  clause. 

Special  case  stated  in  an  action,  and  raising  ques- 
tions of  law  for  the  opinion  of  the  court. 

On  the  12th  of  November,  1892,  an  agreement  was 
entered  into  between  the  Local  Board  for  the  district 
of  Prescot,  in  the  county  of  Lancaster,  and  the  plain- 
ts company,  whereby  it  was  agreed  that  the  plain- 
tiff company  should  effioienUy,  by  means  of  elec- 
tricil^,  for  the  period  of  five  years  from  the  1st  of 
January,  1893,  l^ht  the  streets,  courts,  alleys,  and 
places   in  the  Baaa  district   theretofore  lighted  by 


(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Bairister- 
at-Law* 


means  of  gas.  The  agreement  provided  for  the 
number  of  lamps  to  be  supplied  by  the  plaintiff  com- 
pany, and  the  payment  to  be  made  oy  the  Local 
Board  therefor,  and  the  agreement  further  provided 
that  if  the  Local  Board  desured  to  extend  the  lighting 
of  the  streets  in  any  part  of  their  district  theretofore 
not  lighted  by  gas,  ^e  plaintiff  company  should  pro- 
vide the  light  in  consideration  of  an  additional 
annual  payment  to  be  agreed  upon,  or  in  default  of 
agreement  to  be  fixed  by  arbitration.  The  agree- 
ment provided  that  all  disputes  arising  thereunder 
should  be  settled  by  arbitration. 

The  agreement  was  sealed  by  both  parties  thareto 
with  their  respective  seals,  but  the  agreement  oon- 
tained  no  penalty  clause. 

The  phuntiff  company  carried  out  the  agreement  by 
supplying  dectric  lignt  from  the  1st  of  January, 
1893,  until  the  31st  of  March,  1895,  and  were  paid 
the  amounts  payable  in  accordance  with  the  terms  of 
the  agreement  for  the  supply  of  light  to  the  end  of 
the  quarter  ending  on  the  30th  ox  June,  1894.  The 
amount  so  paid  was  £553  Is.  3d.  in  all. 

This  action  was  brought  to  recover  the  sum  of 
£278  9s.  9d.  claimed  to  be  payable  under  the  agree- 
ment for  the  supply  of  electric  light  from  the  let  of 
July,  1894^  to  the  31st  of  March,  1895«  The  plaintiff 
company  had  duly  supplied  the  lights,  &o.,  atipu- 
latea  for  by  the  agreement,  and  also  the  extra  lampa 
claimed  for ;  and  if  the  contract  was  valid  and  binding 
upon  the  defendants  and  enforceable  mdnst  them, 
the  plaintiff  company  would  be  entitled  to  the  said 
sum  of  £278  9s.  9d. 

The  Prescot  Local  Board  was  an  urban  authority 
under  the  Public  Health  Act,  1875,  and  the  agree- 
ment  was  a  contract  made  under  that  Act. 

By  virtue  of  sections  21  (1)  and  85  (5)  of  the  Local 
Gfovemment  Act,  1894,  the  aefendants  were  the  same 
corporate  body  as  the  Prescot  Local  Board,  under  a 
new  name. 

The  question  for  the  opinion  of  the  court  was 
whether  the  agreement  was  void  or  not  binding 
upon  or  not  enforceable  against  the  defendants  by 
reason  that  the  agreement  did  not  specify  soiiie 
pecuniary  penalty  to  be  paid  in  case  the  terms  of  the 
agreement  were  not  duly  performed.  It  was  agreed 
that  the  court  should  |;ive  judgment  in  the  action  in 
accordance  with  its  opinion  on  this  question  of  law. 

The  Public  Healtih  Act,  1875,  s.  174,  enacts  that 
"with  respect  to  contracts  made  by  aa  urban 
authority  under  this  Act,  the  following  regulations 
shall  be  observed— namely :  (2)  Every  such  contsaot 
shall  specify  the  work,  materials,  matters,  or  thix^ 
to  be  furnished,  had,  or  done,  the  price  to  be  pauU 
and  the  time  or  times  within  which  the  oontrmot  is 
to  be  performed,  and  shall  specify  some  peomiiary 
penalty  to  be  paid  in  case  the  terms  of  the  oontract 
are  not  duly  performed." 

ArJde  (^Lawson  Walton  Q.O.,  with  him),  for  the 
plaintiff  company,  contended  that  the  provisions  of 
section  174  (2)  of  the  Public  Health  Act,  1875»  were 
merely  directory,  and  not  peremptory.  The  intention 
of  the  Legislature  was  that  the  contract  should 
contain  some  provision  for  the  pur^se  of  liquidating 
damages.  That  was  provided  for  in  this  case  hj  iba 
arbitration  dause. 

He  referred  to  MeUiss  v.  Shirley  Local  Boards  ^ 
W.  B.  187,  16  a  B.  D.  446;  NouM  v.  Mayer.  <£«., 
of  Worcester,  9  Ex.  457,  2  W.  B.  Dig.  190 ;  T<nmg  t. 
Mayor,  Ac,  of  Boyal  Leamington  Spa,  31  W.  H.  925, 
8  App.  Oas.  517. 

Wbioht,  J.,  veiened  to  Attorney-General  r.  CfoAsU, 
31  W.  B.  135,  22  Oh.  D.  537. 

Danckwerts,  for  the  defendants,  was  not  osUed 
upon  to  argue. 
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PoiJX>CK,  B.— I  am  of  opinion  that  in  this  oas^  our 
judgment  must  be  for  the  defendants.  The  pro- 
Tiflions  in  snb-section  2  of  section  174  of  the  Public 
Health  Act,  1875,  are  not  merely  directory,  but  are 
essential  to  every  contract  entered  into  bv  an  urban 
authority.  No  valid  reason  has  been  shown  why 
when  the  Legislature  has  expressly  required  certain 
things  to  be  done  we  are  to  construe  that  as  a 
ydnntary  matter.  It  is  quite  true  that  it  has  been 
held  that  sub-sections  3  and  4  of  section  174  are 
directory  only.  But  tiiere  is  a  distinction  between 
these  sub-sections  and  sub-section  2,  for  they  relate 
to  the  things  to  be  done  before  any  contract  is 
entered  into,  and  done  by  the  urban  authority  only 
Uie  contractor  haying  nothing  to  do  with  the  matters 
mentioned. 

W&iOHT,  J. — I  am  of  the  same  opinion. 

Judgment /or  t?ie  defendanU* 

Solicitors  for  plaintiff  company,  MorriSt  Aliens,  Jk 
Chapman 9  iorF.  J,  Leslie  &  Co,,  liyerpool. 

Solicitors  for  defendants,  Cheiter,  Mayhew,  Broome, 
is  Qriffiihsy  for  Henry  Crose,  liverpool. 


Dec.  5. 


3i$ou0e  of  ILorti0. 

From  C.  A.  \ 
(England),  j 

Tbboo  and  Akothxr  v.  Hunt,  (a.) 

Partnership  —  Goodwill  —  Vendor  and  purchaser  — 
Making  list  of  customers  with  view  to  use  after  expira- 
tion of  partner ship^Inj unction. 

Although  a  person  who  has  sold  the  goodwill  of  his 
hunness  is  not  thereby  precluded  from  starting  a  similar 
huiness,  yet  he  is  not  at  liberty  to  solicit  custom  from 
the  old  customers  specifically.  And  this  is  equally  so 
when  partners  have  agreed  that  the  goodwill  shaU  on 
ike  expiration  of  the  partnership  belong  exclusively  to  one 
of  the  partners. 

lAbouchere  v,  Dawson,  20  W.  R.  309,  L.  R.  13  Eq. 
922,  followed. 

Pearson  v.  Pearson,  32  W,  R.  1006,  27  Ch.  D.  145, 
overryded. 

Decision  of  the  Court  of  Appeal,  43  W.  R.  371, 
[1895]  1  Ch.  462.  reversed. 

This  was  an  appeal  by  the  plaintifb  from  the  Court 
of  A^ipeal  (43  W.  R.  371,  [1895]  1  Ch.  462)  affirming 
a  decision  of  Stirling,  J.  (reported  43  W.  R.  263). 

The  facts  were  shortly  as  follows.  The  appeUanta, 
Mrs.  Trego,  W.  W.  Smith,  and  the  respondent  were 
partners  under  a  partnership  agreement,  dated  the 
13th  of  FebruaiT,  1889,  which  proyided  that  the 
^pellants  and  the  respondent  should  carry  on  the 
bosiiieas  under  the  old  style  of  Tabor,  Trego,  &  Co. 
for  a  term  of  seven  years,  and  also  that  the  goodwill 
should  nevertheless  be  and  remain  the  sole  property 
of  Mrs.  Treffo. 

In  December  of  last  year  it  came  to  the  knowledge 
of  the  appellants  that  Uie  respondent  had  employed  a 
derk  of  the  firm,  out  of  office  hours,  to  copy  for  him 
ihe  names,  addresses,  and  businesses  of  all  the  firm's 
customers. 

The  appellants  brought  this  action,  and  moved 

*Aiig.  9. — The  plaintifb  appealed,  but  after  the 
^peal  had  been  opened  the  court  suggested  a  settle- 
ment, and  the  case  was  accordingly  seUled. 

(a.)  Reported  by  C.  H.  Gbafton,  Esq.,  Barrister-at- 
Law. 


for  an  injunction  to  restrain  the  respondent  from 
making  copies  of  or  extracts  from  the  partnership 
books  for  any  purpose  other  than  the  business  of  the 
partnership. 

It  was  admitted  by  the  respondent  that  his  object 
in  having  the  copy  made  was  to  acquire  information 
which  would  enable  him  to  canvass  the  custoniers  of 
the  firm  for  his  own  rival  business  when  the  partner- 
ship came  to  an  end. 

Stirling,  J.,  and  the  Court  of  Appeal  refused  the 
injunction,  following  Pearson  v.  Pearson,  32  W.  R. 
1006,  27  Cb.  D.  115,  which  was  binding  upon 
them. 

Oraham  Hastings,  Q.G.,  and  H.  H.  Cozens-Hardy, 
Q.C.  {0.  Leigh  Clare  with  them)  for  the  appellants. — 
Lahourherev.  Dawson,  20  W.  R.  309,  L.  R.  13  Eq. 
322,  is  good  law,  and  Pearson  v.  Pearson,  32  W.  R. 
1006,  27  Ch.  D.  145,  is  wrong :  Labouchere  v.  Dawson 
was  approved  in  Oinesi  v.  Cooper,  14  Ch.  D.  596,  28 
W.  R.  6ig.  109 ;  LeggoU  v.  Barrett,  28  W.  R.  962.  15 
Ch.  D.  306;  Mogford  v.  Courtenay,  29  W.  R.  864; 
Walker  v.  MoUram,  SO  W.  R.  165,  19  Ch.  D.  355. 

They  also  cited  Shackle  v.  Baker,  14  Yes.  468; 
CruUwell  v.  Lye,  17  Yes.  335  ;  Kennedy  v.  Lee,  3 
Mer.  452 ;  Churton  v.  Douglas,  7  W.  R.  365,  Johns. 
174  ;  Cook  v.  Collingridge,  Jac.  607,  CoUyer  on  Part- 
nership, 2nd  ed.,  p.  209 ;  and  Johnson  v.  Helleley,  13 
W.  R.  220,  2  De  G.  J.  &  S.  446. 

Sir  R.  E.  Webster,  Q.C,  and  Buckley,  Q.C,  (G.  Hen- 
derson  with  them),  for  the  respondent. — Pearson  v. 
Pearson  is  in  accordance  with  CruUwell  v.  Lye  and 
the  earlier  authorities.  Labouchere  v.  Dawson  went 
far  beyond  what  had  previously  been  held. 

They  also  cited  Dawson  v.  Beeson,  31  W.  R.  537, 
22  Ch.  D.  504,  and  Hall  v.  Barrows,  12  W.  R.  322, 
4  De  G.  J.  &  8.  150. 

CozenS'Hardy  replied. 

The  House  took  time  for  consideration. 

Cur.  adv.  vult. 

LoBD  Hebschell. — A  veiy  iznportant  question, 
which  has  given  rise  to  much  difference  of  judicial 
opinion,  presents  itself  for  decision  in  the  present 
case.  For  some  years  prior  to  1876  William  Henry 
Trego,  the  husband  of  the  appellant  Anna  Trego, 
had  carried  on  business  as  a  varnish  and  japan  manu- 
facturer, at  Bow  and  in  London,  under  the  name  of 
Tabor,  Trego,  &  Co.  In  that  year  he  took  the 
respondent  into  partnership,  but  upon  the  terms  that 
the  goodwill  of  the  business  should  be  and  remain 
the  sole  property  of  William  Henry  Trego.  The 
partnership  continued  until  his  death.  In  February, 
1889,  a  partnership  agreement  was  made  between  the 
appellants  and  the  respondent  that  they  should  carry 
on  the  business  under  the  old  style  of  Tabor,  Trego, 
&  Co.,  for  a  term  of  seven  years.  The  agreement 
provided  that  the  goodwill  should  nevertheless  be  and 
remain  the  sole  property  of  Anna  Trego.  In  Decem- 
ber of  last  year  the  appellants  found  that  the 
respondent  had  employed  a  clerk  of  the  firm,  out  of 
office  hours,  to  copy  for  him  the  names,  addresfies, 
and  businesses  of  all  the  firm's  customers.  The 
respondent  admits  that  his  object  in  having  the  copy 
made  was  to  acquire  information  whidi  would  enable 
him,  when  the  partnership  comes  to  an  end,  to  can- 
vass these  persons,  and  to  endeavour  to  obtain  their 
custom  for  himself.  The  appellants  accordingly 
brought  this  action,  and  moved  for  an  injunction  to 
restrain  the  respondent  from  making  copies  of  or 
extracts  from  the  partnership  books  for  any  purposes 
other  than  the  business  of  the  partnership. 

Stirling,  J.,  in  the  course  of  his  judgment,  said  : 
*'  It  has  been  admitted  in  the  argument,  and  for  the 
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House  op  Loeds. 


Trego  and  Anothes  v.  Hnrr. 


House  of  Lords. 


purposes  of  it,  that  the  defendant  intends,  in  the 
event  of  the  x>artner8hip  coming  to  an  end  at  the 
beginning  of  next  Tear,  to  use  this  list  for  the  pur- 
pose of  soliciting  the  customers  of  the  present  firm. 
Me  proposes  then  to  engage  in  a  business  of  a  similar 
nature  to  that  carried  on  by  the  firm,  and  the  question 
which  I  have  to  decide  is  whether  he  is  entitled  to 
make  such  a  use  of  the  list/'  It  seems  clear,  there- 
fore, that  the  point  in  contest  before  the  learned 
judge  who  heard  this  motion  was  whether  the 
respondent  was  entitled  to  make  use  of  the  list  of  the 
customers  of  the  firm  which  he  had  obtained  in  order 
to  canvass  them  when  he  started  business  on  his  own 
account.  I  mention  this  because  it  may  have  been 
open  to  contention  on  behalf  of  the  respondent  that 
he  was  at  all  events  entitled,  whilst  he  remained  a 
partner,  to  make  copies  of  the  partnership  books,  and 
that  it  was  premature  to  come  to  the  court  to  restrain 
the  use  of  these  copies,  even  if  he  were  not  entitied 
when  he  ceased  to  oe  a  partner  to  canvass  the  cus- 
tomers of  the  firm ;  but  in  view  of  the  fact  that  the 
respondent  threatened  to  use  the  list  for  the  purpose 
of  canvassing  the  persons  named  therein,  and  having 
regard  to  the  course  taken  before  the  learned  judge, 
I  think  it  would  have  been  open  to  him  to  grant  an 
injunction,  though  not  in  the  terms  prayed  for,  if  the 
canvassing  of  those  customers  would  be  a  wrongful 
act  on  the  part  of  the  respondent.  Stirling,  J.,  and 
the  Oourt  of  Appeal  had,  I  think,  no  alternative  but 
to  refuse  to  grant  any  injunction.  They  were  bound 
by  the  decision  of  the  Court  of  Appeal,  in  the  case  of 
Pearson  v.  Pearson,  that  even  though  the  goodwill 
belongs  to  one  of  the  partners,  it  is  lawful  for  the 
other,  on  the  termination  of  the  partnership,  to  can- 
vass the  customers  of  the  firm.  Consistentiy  with 
that  decision,  I  think  it  would  have  been  impossible 
to  hold  that  the  appellants  were  entitled  to  an 
injunction ;  that  case  is,  however,  open  to  review  by 
your  lordships,  and  the  real  question  in  the  present 
case  is  whether  it  was  well  decided. 

The  question  whether  a  person  who  had  sold  the 
goodwill  of  his  business  was  entitied  afterwards  to 
canvass  the  customers  of  that  business  came  first 
before  the  courts  for  decision  in  the  case  of  Lahouchere 
V.  Dawson.  Lord  Bomilly,  M.R.,  answered  in  tiie 
negative.  He  was  of  opinion  that  the  principles 
of  equity  must  prevail,  and  that  persons  are  not  at 
liberty  to  depreciate  the  thing  which  they  have  sold. 
He  considered  that  the  defendant  was  not  entitled 
persooally,  or  by  letter,  or  by  his  agent  or  traveller, 
to  go  to  any  one  who  was  a  customer  of  the  firm, 
and  to  solicit  him  not  to  continue  business  with  the 
old  firm,  but  to  transfer  it  to  him — that  this  was  not 
a  fair  and  reasonable  thing  to  do  after  he  had  sold 
the  goodwill.  He  accordingly  granted  an  iu junction 
to  restrain  the  defendant,  his  partners,  servants,  or 
agents,  from  applying  to  any  person  who  was  a 
customer  of  the  old  firm  prior  to  the  date  of  the 
sale,  privately,  by  letter,  personally,  or  by  a  traveller, 
asking  such  customers  to  continue  to  deal  with  the 
defendant,  and  not  to  deal  with  the  plaintiffs. 

In  the  case  of  Oinesi  v.  Cooper  Sir  George  Jessel, 
M.R.,  followed  the  decision  in  Lahouchere 
V.  Dawson,  and  expressed  in  very  strong  terms 
his  concurrence  with  it.  He  granted  an  injunction 
restrainiug  the  defendants,  their  clerks,  servants, 
agents,  workmen,  or  others  from  soliciting  or  in  any 
way  endeavouring  to  obtain  the  custom  of  or  orders 
for  goods  similar  in  character  to  those  dealt  in  by  the 
old  firm  from  8uch  of  the  customers  as  were  cus- 
tomers of  the  old  firm,  or  from  attempting  to  take 
away  any  portion  of  the  business  bought  by  the 
plaiDtiff.  This  was  all  the  plaintiff  in  that  case 
asked  for ;  but  the  learned  judge  went  further,  and 
expressed  a  strong  opinion  that  a  man  who  sold  the 


goodwill  of  his  business  must  not  only  retrain  from 
soliciting  the  old  customers  to  deal  with  him,  but 
must  not  deal  with  them.      It  was  not,  he  said, 
necessary  to  decide  it  on  that  occasion,  but  he  stated 
it  because  he  thought  what  the  meaning  of  selling 
the  goodwill  of  a  trade  or   business  is  should  be 
thoroughly  understood.     In  the  case  of  LeggoU  v. 
Barrett,  which  came  before  the  same  learned  judge 
shortiy  afterwards,   he  acted  upon  the  same  view, 
and  extended  the   injunction    to  restrain    the  de- 
fendant from  dealing  with  the  customers  of  the  old  firm. 
From  the  judgment  in  that  case  there  was  an  appeal ; 
but  the  appellant  confined  his  appeal  to  that  part  of 
the  order  which  restrained  him  from  dealing  witii  the 
customers  of  the  old  firm.     He  made  no  objection  to 
the  injunction  so  far    as  it  restrained    mm    from 
canvassing  those  customers.      The  Court  of  Appeal 
dissolved  that  part  of  the  injunction  of  which  the 
appellant  complained.    They  thought  they  could  not 
on  any  just  principle  prevent  the  defendant    from 
supplying  a  man  with  goods  if  he  applied  to  him ; 
that  there  was  no    implied    obligation    upon    him 
either  legal  or  moral  to   shut  his    door  a^^ainst  a 
customer  who  came  to  him  of  his  own  free  will ;  that 
a  sale  of  goodwill  did  not  involve  an  implied  con- 
tract not  to  deal  with  any  customers    of  the  old 
business  tiie  goodwill  of  wmch  was  sold.     The  case 
is  chiefiy  important  for  present  purposes  in  so  far  as 
it  discloses  the  view  taken  by  the  learned  judges  who 
on  that  occasion  constituted  the  Court  of  Appeal  on 
the  point  now  under  consideration.      In  the  oase  of 
Pearson  v.  Pearson,  to  which  I  shall  have  occasion  to 
refer    immediately.    Cotton,    L.J.,    stated  that  the 
decision    in  Lahouchere  v.  Dawson  was    doubted  in 
LeggoU  v.  Barrett  by  James,  L.J.,  and  himself.     This 
is  no  doubt  correct  so   far  as  Cotton,  L.J.,  is  con- 
cerned ;  but  I  am  unable  to  find  any  very  clear  indi- 
cation that  this  was  the  view  of  James,  L. J.      It  is 
quite  true  that  in  an  early  part  of  his  judgment  be 
said  :  "I  do  not   like  going   much   into  the    case 
because  what  I  should  say  might,  perhaps,  be  con- 
sidered to  mean  that  the  injunction  which  is  sub- 
mitted to  is  too  wide."      But  in  a  later  part  of  the 
judgment  he  says :  '*  At  first  it  did  appear  to  me  that 
we  might,  from  the  equity  view  of  tiie  case,  say  that 
the  defendant  should  be  prevented  from  dealing  with 
any  customer  or  customers  whom  he  had  so  solicited ; 
but  it  appears  to  me  that  was  too  vague  and  too  wide.'* 
He  pointed  out  that  a  man  might  give  the  order 
afterwards  without  any  reference  to  previous  solioita- 
tion.    Further  on,  when  discussing  the  effect  of  the 
agreement,  and  showing  that  there  was  no  implied 
obligation  not  to  deal  with  the  customer,  he  says :  "  It 
means  that  you  are  not  to  solicit  customers.*'     The 
impression  produced  upon  my  mind  by  the  whole  of 
the  judgment  is  that  the  learned  judge  had  not  arrived 
at  the   conclusion   that  Lahouchere  v.   Dawson  was 
wrone.    Brett,  L.J.,  expressed  a  decided  approval  of 
that  decision.    He  was  of  opinion  that  on  the  sale  of 
a  goodwill  for  a  valuable  consideration  there  was  an 
implied  contract  that  the  vendor  would  not  soUcit 
former  customers,  who  were  really  the  people  who 
formed  the  goodwill. 

The  next  case  in  which  the  matter  was  brought 
nnder  consideration  of  the  Court  of  Appeal  was  t£at 
of  Walker  v.  Mottram,  In  that  case  the  goodwill  of 
the  business  carried  on  by  a  bankrupt  had  been  sold 
by  his  trustees  in  bankruptcy.  It  was  sought  after- 
wards to  restrain  the  bankrupt  from  soliciting  the 
customers  of  that  business.  Sir  George  Jessel,  3CIL, 
refused  to  ^^rant  an  injunction,  on  the  ground  that  the 
doctrine  laid  down  in  Lahouchere  v.  Dawson  did  not 
apply  to  the  case  of  a  bankrupt  whose  business  had 
been  sold  by  his  trustees.  This  judgment  was 
affirmed  by  the  Court  of  Appeal.      Of  the   Lords 
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Jiutioes  who  then  constitated  the  court,  Baggallay, 
L.J.,  enreued  a  strong  doubt  as  to  ihe  correctness 
of  the  decision  in  Labouchere  t.  Dawson,  He  said 
that  it  appeared  to  him  as  at  present  advised  that  it 
went  far  beyond  what  any  of  the  previous  decisions 
would  have  sanctioned.  Lush  and  Lindley,  L.J  J., 
the  other  members  of  the  court,  said  that  the  rule 
had  down  in  Labouchere  v.  Dawson  had,  it  was 
believed,  been  recognized  and  acted  upon  in 
practice,  and,  whatever  else  might  be  said  of  it,  the 
role  was  in  accordance  with  the  general  opinion  of 
what  was  fair  and  right,  and  was  easily  applied  in 
practice. 

In  the  case  of  Pearson  v.  Pearson  the  question 
came  again  before  the  Court  of  Appeal.  The  facts 
were  there  less  favourable  to  the  plaintiff  than  in 
the  case  of  Laho^Achere  v.  Dawson  ^  and  Baggallay 
and  Lindley,  L.JJ.,  both  considered  that,  even  if 
Labouchere  v.  Dawson  were  rightly  decided,  the  case 
then  before  them  was  not  governed  by  it.  Baggallay 
and  Cotton,  L.JJ.,  however,  distinctly  rested  their 
judgments  on  the  ground  that  the  decision  in 
Labouchere  v.  Dawson  was  wrong,  and  ought  to  be 
overruled.  Lindley,  L.J.,  on  l^e  other  hand,  was  of 
opinion  that  it  was  rightiy  decided.  The  reason  of 
Baggallay,  L.J.,  for  dissenting  from  Ldbouchei^e  v. 
Dcf  tpson,  so  far  as  it  is  disclosed  by  the  report  of  his 
judgment,  appears  to  be  that  it  went  beyond  a  num- 
ber of  decisions  of  a  higher  court,  and,  as  he  thought, 
without  sufficient  reason.  Even  assuming  that  the 
decision  in  Labouchere  v.  Dawson  went  beyond  pre- 
vious decisions,  this  does  not  seem  to  me  to  afford 
any  indication  that  it  was  wrong,  unless  it  can  be 
shown  that  it  was  in  conflict  with  the  principles 
involved  in  those  earlier  decisions.  Cotton,  L.J., 
examined  the  earlier  decisions,  and  arrived  at  the 
conclusion  that  Lord  EUdon  was  against  the  notion 
that  the  vendor  of  the  goodwill  of  a  business  was,  in 
the  absence  of  express  contract,  to  be  restrained  from 
carrying  on  a  similar  business  in  the  way  in  which  he 
might  lawf ullv  carry  it  on  if  there  had  been  no  sale 
of  the  goodwill.  The  learned  lord  justice  pointed  out 
that  Lord  Bomilly  rested  his  decision  in  Labouchere  y, 
Daiwsmi  on  the  principle  that  a  man  could  not  dero- 
gate from  his  grant.  *  <  But, "  he  said, ' '  it  is  admitted 
that  a  person  who  has  sold  the  goodwill  of  his  busi- 
neasmay  set  up  a  similar  business  next  door,  and  say 
that  he  is  the  person  who  carried  on  the  old  business ; 
yet  such  proceedings  manifestly  tend  to  prevent  the 
old  customer  from  goins^  to  the  old  place.  I  cannot 
see  where  to  draw  the  Ime.  If  he  may,  by  his  acts, 
invite  the  old  customers  to  deal  with  him  and  not 
witii  the  purchaser,  why  may  he  not  apply  to  them 
and  ask  them  to  do  so  ?  I  think  it  would  be  wrong 
to  put  such  a  meaning  on  '  goodwill '  as  would  five 
a  ri^t  to  sudi  an  injunction  as  has  been  granted  in 
the  present  case." 

I  propose  now  to  examine  the  older  authorities. 
I  may  state  at  once,  however,  that  I  can  And  nothing 
in  them  inconsistent  with  the  decision  in  Labouchere 
▼.  Dawson,  It  no  doubt  went  beyond  them,  inas- 
much as  it  dealt  with  a  question  not  determined  by 
them,  but  this  seems  to  me  to  be  no  demerit,  nor  to 
i^ord  any  indication  that  it  was  wrong.  The  earliest 
case  whi<^  has  any  bearing  upon  the  point  is  that  of 
CyuUwdl  V.  Lycy  before  Lord  Eldon.  The  business 
of  a  bankrupt,  who  was  a  carrier  between  Bristol  and 
London,  had  been  sold  by  his  assignees  in  bankruptcy. 
He  afterwards  commenced  carrying  on  the  trade  of  a 
carrier  between  Bristol,  Bath,  and  London,  but 
though  the  termini  were  the  same  the  route  employed 
waa  different.  He  addressed  direct  solicitation  to  the 
pnblio  for  the  carriage  of  their  g^ds,  stating  that  he 
had  been  reinstated  in  his  business,  and  there  was 
further,  in  the  opinion  of  the  Lord  Chancellor,  so 


much  probabilitv  of  direct  solicitation  to  the  cus- 
tomers of  the  old  concern,  in  some  few  instances,  that 
the  fact  might  fairly  be  assumed.  Under  these  cir- 
cumstances, the  purchaser  of  the  bankrupt's  business 
applied  for  an  injunction.  The  case  was  therefore 
the  same  as  WaUcer  v.  MoUram^  where  Sir  Qeorge 
Jessel,  than  whom  no  one  has  more  strongly  insisted 
upon  the  propriety  of  the  decision  in  Labouchere  v. 
Dawson t  was  of  opinion  that  no  injunction  should  be 
granted.  The  bemkrupt  was  no  party  to  the  contract 
of  sale;  there  could,  therefore,  be  no  implied  con- 
tract on  his  part  to  be  derived  from  it.  It  is  most 
material  also  to  observe  what  was  tiie  nature  of  the 
injunction  then  in  question.  It  was  whether  the 
bankrupt  was  to  be  restrained  from  carr3ring  on  the 
trade  which  he  was  pursuing  of  carnring  goods  be- 
tween Bristol,  Bath,  and  London.  The  Lord  Chancellor 
held  that  he  could  not  be  so  restrained,  and  I  think  it 
must  now  be  taken  as  settled  that  the  sale  of  the 
goodwill  of  a  business,  even  when  the  vendor  himself 
is  a  party  to  the  contract,  does  not  impose  upon  him 
any  obligation  to  refrain  from  carrying  on  a  trade  of 
the  same  nature  as  before.  But  Lord  Eldon  certainly 
did  not  decide  that  such  a  vendor  was  entitled  to 
solicit  the  customers  of  the  old  firm.  He  was  not 
asked  for  an  injunction  to  restrain  the  defendant 
from  so  doing.  It  was  sufficient  for  the  decision  of 
that  case  that,  in  the  opinion  of  the  Lord  Chancellor, 
there  was  no  principle  arising  out  of  the  provisions  of 
the  banlmiptcy  law  upon  wmch  the  court  could  hold 
that  the  bimkrupt  ought  not  to  engage  in  the  same 
trade  and  by  the  same  road  as  before,  though  I  think 
that,  so  far,  the  opinion  of  the  Lord  Chancellor  would 
have  been  the  same  if  the  sale  of  the  business  had 
been  effected  by  the  bankrupt  himself,  and  not  by  his 
assignees.  The  importance  of  the  case  consists  in  the 
definition  which  Lord  Eldon  gave  of  the  goodwill 
there  sold.  He  said  :  *'  The  goodwill  which  has  been 
the  subject  of  the  sale  is  nothing  more  than  the 
probability  that  the  old  customers  will  resort  to  the 
old  place.  Fraud  would  form  a  different  considera- 
tion ;  but  if  that  effect  was  prevented  by  no  other 
means  than  those  which  belong  to  the  fair  course  of 
improving  a  trade  in  which  it  was  lawful  to  engage,  I 
should  in  imposing  it  carry  the  effect  of  my  injunc- 
tion to  a  much  greater  length  than  any  decision  has 
authorized  or  imagination  ever  suggested.*'  These 
observations  were  much  relied  on  by  Cotton,  L.J.,  in 
Pearson  v.  Pearson.  If  the  language  of  Lord  Eldon 
is  to  be  taken  as  a  definition  of  goodwill  of  general 
application,  I  tliink  it  is  far  too  narrow,  and  I  am  not 
satisfied  that  it  was  intended  by  Lord  Eldon  as  an 
exhaustive  definition.  '* '  (Goodwill,'  I  apprehend," 
said  Wood,  V.C.,  in  Churton  v.  Douglas,  "  must  mean 
every  advantage,  every  possible  advantage,  if  I  may 
so  express  it,  as  contrasted  with  the  negative  advan- 
tage of  the  late  partner  not  carrying  on  the  business 
hitnufllf,  that  has  been  acquired  by  the  old  firm  in 
carrying  on  its  business,  whether  connected  with  the 
premises  in  which  the  business  was  previously  carried 
on,  or  with  the  name  of  the  late  firm,  or  with  any  other 
matter  carrying  with  it  ^e  benefit  of  the  business." 
The  learned  yice-Chancellor  pointed  out  in  this 
connection  that  it  would  be  absurd  to  say  that  when 
a  large  wholesale  business  is  conducted  the  public 
are  mindful  whether  it  is  carried  on  in  Fleet-street 
or  in  the  Strand.  The  question.  What  is  meant  by 
*'  goodwill"  F  is,  no  doubt,  a  critical  one.  Sir  (George 
Jessel,  discussing  in  Qinesi  v.  Cooper  the  lan- 
guage of  Wood,  y.C,  which  I  have  just  quoted, 
said :  '*  Attracting  customers  to  the  ousiness  is  a 
matter  connected  with  the  carrying  on  of  it.  It  is 
the  formation  of  that  connection  which  has  made  the 
value  of  the  thing  that  the  late  firm  sold,  and  they 
really  had  nothing  else  to  sell  in  the  shape  of  good- 
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will."  He  pointed  out  that  in  the  case  before  him 
the  connection  had  been  formed  by  years  of  work. 
The  members  of  the  firm  knew  where  to  sell  the 
stone,  and  he  asks :  ''  Is  it  to  be  supposed  that  they 
did  not  sell  that  personal  connection  when  they  sold 
the  trade  or  business  and  the  goodwill  thereof?" 
The  present  Master  of  the  Bolls  took  much  the  same 
view  as  to  what  constitutes  the  goodwill  of  a 
business.  I  cannot  myself  doubt  that  they  were 
right.  It  is  the  connection  thus  formed,  together 
witih  the  circumstances,  whether  of  habit  or  other- 
wise, which  tend  to  make  it  permanent,  that  con- 
stitutes the  goodwill  of  a  business.  It  is  this  which 
constitutes  the  difPerence  between  a  business  just 
started,  which  has  no  goodwill  attached  to  it,  and  one 
which  has  acquired  a  goodwill.  The  former  trader 
has  to  seek  out  his  customers  from  among  the 
community  as  best  he  can.  The  latter  has  a  oastom 
ready  made.  He  knows  what  members  of  the 
communiiy  are  purchasers  of  the  articles  in  which  he 
deals,  and  are  not  attached  by  custom  to  any  other 
establishment.  What  obligations,  then,  does  the  sale 
of  the  goodwill  of  a  business  impose  upon  the  vendor  ? 
I  do  not  think  they  would  necessarily  be  the  same 
under  all  droumstances.  In  the  case  of  Cook  ▼. 
Collingridge^  Eldon,  L.C.,  had  to  determine  what 
orders  were  to  be  given  where  a  partnership  had 
expired  by  effluxion  of  time,  and  where  the  goodwill 
had  to  be  valued.  He  declared  that  there  existed 
no  obligation  upon  the  partners  to  restrain  them 
from  carrying  on  the  same  trade,  or  any  of  them 
wanting  to  do  so ;  that  a  claim  to  have  an  estimated 
value  put  upon  any  subject  that  could  be  considered 
as  described  by  the  term  '*  goodwill  "  could  not  be 
supported  upon  the  same  grounds  or  principles  as 
those  in  which  a  value  was  received  from  a  partner 
buying  the  share  of  the  partner  going  out  of  the 
business  and  retiring  from  the  trade  altogether.  He 
thought  that  all  that  could  be  valued  was  the  chance 
of  the  customers  adhering  to  the  old  establishment, 
notwithstanding  that  the  previous  partners  or  any  of 
them  carried  on  a  similar  business  elsewhere. 

In  JohfiBon  v.  ffelhley  a  bill  was  filed  by  the  surviving 
partner  to  wind  up  the  business  of  the  partnership. 
The  usual  decree  was  made.  The  chief  derk 
certified  that  it  was  most  beneficial  that  the  business 
should  be  sold  as  a  going  concern.  The  Master  of 
the  Bolls  ordered  it  to  be  stated  in  the  advertisement 
and  particulars  that  the  surviving  partner  would  be 
at  Hoerty  to  continue  carrying  on  the  business  of 
a  wine  merchant  in  the  same  town  and  place. 
This  judgment  was  affirmed  by  the  lords  justices. 
In  Hall  V.  Barrows  Westbury,  L.C.,  said  :  **  I  think 
the  direction  to  value  the  goodwill  should  be  accom- 
panied by  a  declaration  defining  what  is  meant  by  it, 
at  least  negatively ;  that  is  to  say,  that  a  declaration 
that  the  goodwill  is  not  to  be  valued  upon  the  prin- 
ciple that  the  surviving  partner,  if  he  were  not  the 
purchaser,  will  be  restrained  from  setting  up  the 
same  description  of  business."  In  cases  of  this  des- 
cription, where  a  partnership  has  been  dissolved  by 
effluxion  of  time  or  death,  the  goodwill  is  regarded  as 
a  part  of  the  assets,  and  subject,  therefore,  toreidiza- 
tion  on  winding  up  the  partnership;  but  it  would 
obviously  be  absurd  that  because  a  partnership 
becomes  thus  dissolved  those  who  formerly  consti- 
tuted the  firm,  or  the  survivors  thereof  where  the 
dissolution  has  been  due  to  death,  should  thereafter 
be  restrained  from  carrying  on  what  trade  they 
pleased.  Whatever  restriction  the  sale  of  the  good- 
will may  impose,  it  is  clear  that  in  this  class  of  oases 
it  could  not  extend  to  prevent  the  former  partners 
carrying  on  a  similar  trade  to  that  in  which  they 
were  previously  engaged.  It  is  noteworthy  that  in 
Johnson  v.  ffelleley  it  was  thought  necessary  to  warn 


intending  purchasers  that,  though  the  goodwill  was 
being  sold,  one  of  the  persons  who  had  previously 
carried  on  the  business  might  continue  to  trade  in  the 
same  town,  and  Lord  Westbury  thought  it  necessary 
to  give  the  same  warning  to  the  person  who  was  to 
value  the  goodwill  in  Hall  v.  Barrows,  These  circum- 
stances appear  to  me  to  afford  an  indication  that  the 
courts  recognized  that  their  view  of  what  was  meant 
by  **  goodwill "  and  the  effect  of  a  sale  of  it,  differed 
from  the  popular  conception. 

Where   the    goodwill  of  a  business  is  not  sold 
under  circumstances  such  as  I  have  been  discuss- 
ing, but    the    sale    is    the    voluntary   act    of    Uie 
vendors,  I  am  by  no  means  satisfied  that  a  differ- 
ent effect  might  not  have  been  given  to  the  sale 
and  the  obligations  which   it  imposed.    It  mi<ht 
have  been  held  that  the  vendor  was  not  entitled  to 
derogate  from  his  grant  by  seeking  in  any  manner  to 
withdraw  from  the  purchaser  the  customers  of  the  old 
business,  as  he  would  do  by  setting  up  a  business  in 
such  a  place  or  under  such  circumstances  that  it  would 
immediately  compete  for  the  old  customers.    It  is 
now,  however,  too  late  to  make  any  such  distinction. 
I  think  it  must  be  treated  as  settled  that  whenever 
the  goodwill  of  a  business  is  sold  the  vendor  does  not. 
by  reason  only  of  that  sale,  come  under  a  restriction 
not  to  carry  on  a  competing  business.    This  is  really 
the  strong  point  in  the  position  of  those  who  main- 
tain that  Ldbouchere  v.  Dawson  was  wrongly  decided. 
Cotton,  L.J.,  says:   ''It  is  admitted  that  a  person 
who  has  sold  the  goodwill  of  his  business  may  set  up 
a  similar  business  next  door,  and  say  that  he  is  the 
person  who  carried  on   the  old  business.    Tet  such 
proceedings  manifestly  tend  to  prevent  the  old  cus- 
tomers from  going  to  the  old  premises.    I  cannot  see 
where  to  draw  the  line.    If  he  may  by  his  acts  invite 
the  old  customers  to  deal  with  him  and  not  with  the 
purchaser,  why  may  he  not  apply  to  them  and  ask  them 
to  do  so  ?  "  I  quite  feel  the  force  of  this  argument,  but 
it  does  not  strike   me  as  conclusive.      It  is  often 
impossible  to  draw  the  line,  and  yet  to  be  perfectly 
certain  that  particular  acts  are  on  one  side  of  it  or 
the  other.    It  does  not  seem  to  me  to  follow  that 
because    a    man  may    by  his    acts  invite  all  men 
to  deal  with  him,  ana  so,  amongst  the  rest  of  man- 
kind, invite  the  former  customers  of  the  firm,  he  may 
use  the  knowledge  which  he  has  acquired  of  whi^ 
persons  were  customers  of  the  old  firm,  in  order,  by 
an  appeal  to  them,  to  seek  to  weaken  their  habit  of 
dealing  where  they  have  dealt  before,  or  whatever 
dse  binds  them  to  the  old  business,  and  so  to  secure 
their  custom  for  himself.    This  seems  to  me  to  be  a 
direct  and  intentional  dealing  with  the  goodwill,  and 
an  endeavour  to  destroy  it.      If  a  person  who  has 
previously  been  partner  in  a  firm  sets  up  in  business 
on  his  own  account  and  appeals  generally  for  custom, 
he  only  does  that  which  any  member  of  the  public 
may  do,  and  which  those  carrying  on  the  same  trade 
are  already  doing.    It  is  true  &at  those  who  were 
former  customers  of  the  firm  to  which  he  belonged 
may  of  their  own  accord  transfer  their  custom   to 
him;  but  this  incidental  advantage  is  unavoidable, 
and  does  not  result  from  any  act  of  his.    He  only 
conducts  his  business  in  precisely  the  same  way  as  he 
would  if  he  had  never  been  a  member  of  the  firm  to 
which  he  had  previously  belonged.      But  when  he 
specifically  and  directly  appeals  to  those  who  were 
customers  of  the  previous  nrm  he  seeks  to  take  ad- 
vantage of  the  connection  previously  formed  bj  his 
old  firm,  and  of  the  knowledge  of  that  conneotion 
which  he  has  previously  acquir^,  to  take  that  ivhich 
constitutes  the  goodwill  away  from  the  persons  to 
whom  it  has  been  sold,  and  to  restore  it  to  hims^. 
It  is  said,  indeed,  that  he  may  not  represent  hitrfciy^lf 
as  a  successor  of  the  old  firm,  or  as  carryin^^  on  a 
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contintiatioii  of  their  business;  but  this,  in  many 
cases,  appears  to  me  of  little  importance  and  of  small 
practical  advantage  if  canvassing  the  customers  of  the 
old  firm  were  allowed  without  restraint.  I  do  not 
think  that  in  cases  where  an  injunction  was  granted 
in  the  terms  employed  in  Lahouchere  v.  Dawson  there 
would  be  any  real  difficulty  in  drawing  the  line  and 
determming  whether  there  had  been  a  breach  of  it  or 
not.  In  several  cases  such  injunctions  were  granted, 
and  there  is  nothing  to  show  that  any  practical  diffi- 
culty arose  in  enforcing  them. 

It  is  not  material  to  consider  whether,  on  the 
sale  of  a  goodwill,  the  obligation  on  the  part  of 
the  vendor  to  refrain  from  canvassing  the  cus- 
tomers is  to  be  regarded  as  based  on  the  principle 
that  he  is  not  entitled  to  depreciate  that  which 
he  has  sold,  or  as  arising  from  an  implied  contract 
to  abstain  from  any  act  intended  to  deprive  the 
purchaser  of  that  which  has  been  sold  to  him,  and 
to  restore  it  to  the  vendor.  I  am  satisfied  that  the 
obligation  exists,  and  ought  to  be  enforced  by  a  court 
of  equity.  I  have,  so  far,  dealt  with  the  case  as  if 
the  goodwill  had  been  sold,  but  I  think  the  rights 
and  obligations  must  be  precisely  the  same,  for 
present  purposes,  when  on  the  creation  of  a  part- 
nership it  has  been  agreed  that  the  goodwill  shall 
belong  exclusively  to  one  of  the  partners. 

For  these  reasons  I  think  the  judgment  must  be 
reversed,  and  that  an  injunction  should  be  granted 
in  the  form  adopted  in  Lahouchere  v.  Daweon,  with 
the  modification  rendered  necessary  by  the  circum- 
stance that  here  the  partnership  has  not  yet  expired. 
The  respondent  nust  repay  to  the  appellants  the  costs 
which  the  Court  of  Appeal  orderea  them  to  pay  to 
him. 

Liord  Maonaghten. — ^The  question  for  the  House 
to  determine  is  this :  Is  a  person  who  has  sold  the 
goodwill  of  his  business,  or  one  in  the  position  of  the 
respondent,  who  has  been  taken  into  partnership 
upon  the  terms  that  on  the  expiration  of  the  partner- 
ship the  goodwill  shall  belong  solely  to  his  partner, 
at  liberty  to  solicit  the  old  customers  of  tiie  businAss 
to  give  their  custom  in  preference  to  him  P  In  1872 
liord  Bomilly,  M.B.,  decided  the  question  in  the 
negative  in  Lahouchere  v.  Dawson.  In  1884  the 
question  was  determined  the  other  way  by  the  Court 
of  Appeal  in  Pearson  v.  Pearson  ;  and  Lahouchere  v. 
Dawson  was  overruled  by  Baggallay  and  Cotton, 
Ij.JJ.,  differing  from  lindley,  L.J.,  who  thought 
Lord  Bomilly*s  decision  right.  In  Lahouchere  v. 
Dawson  the  question  arose  out  of  a  sale  of  goodwill. 
In  the  present  case  there  is  a  subsisting  partnership 
between  the  appellants  and  the  respondent  in  the 
business  of  varnish  manufacturers.  One  of  the  terms 
of  the  partnership  is  that  tibe  goodwill  '*  shall  be 
and  remain  the  sole  property  "  of  the  appellant  Anna 
Trego.  The  partnership  will  expire  on  the  1st  of 
January,  1896.  The  business  is  extremely  lucrative, 
the  connection  very  large.  The  respondent  is,  or 
was  when  the  action  was  commenced,  employing  one 
of  the  clerks  in  copying  out  the  names  and  addresses 
of  the  customers  of  the  firm,  with  the  avowed  inten- 
tioii  of  soliciting  their  custom  as  soon  as  the  partner- 
ship expires.  The  object  of  the  action  was  to  obtain 
«n  injunction  to  restrain  this  proceeding  on  the  part 
of  the  respondent.  It  is  not  necessary  to  consider 
whether  the  action  at  the  outset  was  or  was  not 
open  to  objection  on  technical  or  other  grounds. 
For  this  much,  at  least,  is  to  be  said  in  favour  of  the 
respondent — that  he  met  the  case  fairly  and  frankly 
from  the  very  first,  without  any  attempt  to  embarrass 
the  plaintiff  or  to  conceal  hLs  own  object.  His  case 
was,  "  The  law  allows  it."  There  was,  indeed— or 
tbere  seemed  to  be  at  the  last  moment,  if  I  am  not 


doing  injustice  to  the  respondent — an  attempt  rn  his 
part  to  recede  from  the  position  which  up  to  that  time 
he  had  maintained,  and  to  suggest  difficulties  in  the 
way  of  any  judgment  in  favour  of  the  appellants. 
But  I  am  quite  sure  that  your  lordships  will  not  for  a 
moment  listen  to  such  a  suggestion  after  the  case  has 
been  fought  out  in  all  the  courts  on  the  real  issue 
between  the  parties. 

After  the  observations  of  my  noble  and  learned  friend 
I  do  not  think  it  necessary  to  deal  with  the  question 
at  any  length.  The  arguments  on  the  one  side  and  on 
the  other  are  summed  up  in  Lahouchere  v.  Dawson  and 
Pearson  v.  Pearson,  and  little  remains  but  to  choose 
between  the  confficting  views  of  very  eminent  law- 
yers. Nor  do  I  think  it  necessary  to  do  more  than 
allude  to  the  case  in  which  Sir  Qeorge  Jessel,  M.B., 
held  that  a  person  who  had  sold  the  goodwill  of  his 
business  could  not  even  deal  with  his  former  cus- 
tomers. There  I  think  the  Master  of  the  Bolls  went 
too  far.  The  decision  trenched  on  the  rights  of  the 
public.  On  the  other  hand,  the  Master  of  the  Boils 
was,  I  thmk,  clearly  right  in  refusing  to  extend  the 
principle  of  Lahouchere  v.  Dawson  to  a  sale  in  bank- 
ruptcy. There  is,  I  think,  all  the  difference  in  the 
world  between  the  case  of  a  man  who  sells  what 
belongs  to  himself  and  receives  the  consideration  and 
a  man  whose  property  is  sold  without  his  consent  by 
his  trustee  in  bankruptcy,  and  who  comes  under  no 
obligation,  express  or  implied,  to  the  purchaser  from 
the  trustee.  **  A  person  not  a  lawyer,"  said  Plumer, 
V.C,  in  Harrison  v.  Gardner,  2  Madd.  219,  in  1817, 
**  could  not  imagine  that  when  the  goodwill  and  trade 
of  a  retail  shop  were  sold  the  vendor  mif^ht  the  next 
day  set  up  a  shop  within  a  few  doors  and  draw  off  all 
the  customers.  The  goodwill  of  such  a  shop  in  good 
faith  and  honest  understanding  must  mean  all  the 
besiefit  of  the  trade,  and  not  merely  a  benefit  of  which 
the  vendor  might  the  next  day  deprive  the  vendee. 
The  authorities,  however,  are  strong  to  show  that  the 
sale  of  a  goodwill  does  not  import  restraint,  and  that 
a  person  selling  the  goodwill  of  a  business  for  how- 
ever large  a  consideration  is  not  prevented  setting  up 
the  trade.*'  I  agree,  in  substance,  with  the  Vice- 
Chancellor's  observations. 

What  <* goodwill"  means  must  depend  on  the 
character  and  nature  of  the  business  to  which  it  is 
attached.  Generally  speaking,  it  means  much  more 
than  what  Lord  Eldon  took  it  to  mean  in  the  parti- 
cular case  before  him,  in  Oruttwell  v.  Lye,  where  he 
says :  "  The  goodwill,  which  has  been  the  subject  of 
sale,  is  nothing  more  than  the  probability  that  the 
old  customers  will  resort  to  the  old  place."  Often  it 
happens  that  the  goodwill  is  the  very  sap  and  life  of 
the  business,  without  which  the  business  would  yield 
little  or  no  fruit.  It  is  the  whole  advantage,  what- 
ever it  may  be,  of  the  reputation  and  connection  of 
the  firm,  which  may  have  been  built  up  by  years  of 
honest  work,  or  gained  by  lavish  expenditure  of 
money.  I  do  not  think  that  **  a  person  not  a  lawyer/' 
to  use  the  Vice-Chancellor's  phrase,  would  suppose 
that  a  man  might  sell  the  goodwill  of  his  business  and 
then  set  to  work  to  withdraw  from  the  purchaser  the 
benefit  of  his  purchase.  However,  authorities  which 
it  is  now  too  late  to  question  do  undoubtedly  show 
that  a  man  who  has  sold  the  goodwill  of  bis  business 
may  do  much  to  regain  his  former  position,  and  yet 
keep  on  the  windy  side  of  the  law.  The  common  law 
has  always  been  jealous  of  any  interference  with 
trade.  It  was  a  lighter  matter  to  interfere  with  free- 
dom of  contract  and  avoid  covenants  imder  seal. 
And  so,  the  common  law  being  the  final  arbiter  on 
these  questions,  too  littie  attention  perhaps  was  paid 
<  to  what  was  fair  and  just  between  man  and  man.  A 
person  who  has  sold  the  goodwill  of  his  business  is 
under  no  obligation  to  retire  altogether  from  the 
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field.  Trade  he  undoubtedly  may,  and  in  the  very 
8ame  line  of  business.  If  he  has  not  bound  himself 
by  special  stipulation,  and  if  there  is  no  evidence  of 
the  imderstanding  of  the  parties  beyond  that  which  is 
common  to  all  cases,  he  is  free  to  set  up  in  bixsiness 
wherever  he  chooses.  But,  then,  how  far  may  he  go  ? 
He  may  do  everything  that  a  stranger  to  the  business,  in 
ordinary  course,  would  be  in  a  position  to  do.  He  may 
set  up  where  he  will.  He  may  push  his  wares  as  much 
as  he  pleases.  He  may  thus  interfere  with  the  custom 
of  his  neighbour  as  a  stranger  and  an  outsider  might 
do  ;  but  he  must  not,  I  think,  avail  himself  of  his 
special  knowledge  of  the  old  customers  to  regain, 
without  consideration,  that  which  he  hsis  parted  with 
for  value.  He  must  not  make  his  approaches  from 
the  vantage  ground  of  his  former  position.  He  may 
not  sell  the  custom  and  steal  away  the  customers. 
That,  at  all  events,  is  opposed  to  the  common  under- 
standing of  mankind  and  the  rudiments  of  commercial 
morality.  Is  it  conceivable  that  the  respondent 
would  ever  have  been  taken  into  partnership  if  he  had 
hinted  at  such  a  mancBuvre  while  negotiations  for  a 
partnership  were  pending  Y  It  was  said  that  you 
cannot  draw  the  line ;  but  I  think  the  line  may  be 
drawn  at  this  point.    It  is  quite  true  that  you  cannot 

?rotect  the  purchaser  completely.  With  Lindley, 
I.J.,  I  regret  it.  It  is  quite  true  that  it  would  be 
better  that  he  should  protect  himself  by  taking  apt 
covenants  from  the  person  with  whom  he  is  dealing. 
But  this,  I  think,  is  rather  a  counsel  of  perfection 
than  a  reason  for  leaving  the  purchaser  entirely  at 
the  mercy  of  the  vendor.  The  principle  on  which 
Labouchere  v.  Dawson  rests  has  been  presented  in 
various  ways.  A  man  may  not  derogate  from  his 
own  grant ;  the  vendor  is  not  at  liberty  to  destroy  or 
depreciate  the  thing  which  he  has  sold ;  there  is  an 
implied  covenant  on  the  sale  of  goodwill  that  the 
vendor  does  not  solicit  the  custom  which  he  has 
parted  with  ;  it  would  be  a  fraud  on  the  contract  to 
do  so.  These,  as  it  seems  to  me,  are  only  different 
turns  and  glimpses  of  a  proposition  which  I  take  to 
be  elementary.  It  is  not  right  to  profess  and  to 
purport  to  sell  that  which  you  do  not  mean  the 
purchaser  to  have;  it  is  not  an  honest  thing  to 
pocket  the  price,  and  then  to  recapture  the  subject  of 
sale,  to  decoy  it  away  or  call  it  back  before  the 
purchaser  has  had  time  to  attach  it  to  himself  and 
make  it  his  very  own.  I  am  of  opinion  that  the 
appellants  are  entitled  to  judgment. 

Lord  Da  VET,— This  appeal  comes  before  your  lord- 
ships in  a  somewhat  unsatisfactory  form.  The  plain- 
tiffs and  the  defendant  are  partners  together  for  a 
term  which  will  expire  on  the  1st  of  January,  1896. 
On  the  expiration  of  the  partnership  the  goodwill  of 
the  trade  or  business  will  be  the  sole  property  of  the 
plaintiff  Anna  Trego.  The  notice  of  motion  asked 
that  the  defendant  might  be  restrained  from  making 
any  copy  or  extract  from  the  books  of  the  partnership 
for  any  purpose  other  than  the  business  of  the  part- 
nership.' In  my  opinion,  the  relief  asked  for  was 
misconceived.  As  well  under  the  general  law  as 
under  the  express  provision  of  the  articles  of  partner- 
ship the  defendant  was  entitied  during  the  partnership 
to  have  access  to  the  books  and  to  make  copies  there- 
of or  extracts  therefrom.  It  is  conceivable  that,  if 
the  defendant  proposed  to  use  such  extracts  for  pur- 
poses injurious  or  hostile  to  the  interests  of  his  firm, 
he  might  be  restrained  from  so  doing.  But  in  such 
case  it  would  not  be  the  obtaining  of  tiie  information, 
but  the  use  the  partner  proposed  to  make  of  it 
when  obtained,  which  would  be  restrained.  In  my 
opinion,  the  plaintiffs  have  no  right  to  prevent  the 
defendant  from  making  any  extracts  from  the  books 
he  thinks  fit.    Indeed,  in  the  present    case,  as  was 


observed  at  the  bar,  the  list  of  the  creditors  of  the 
firm  would  be  of  service  to  the  defendant  if  the  law 
as  laid  down  in  Laboiichere  v.  Dawson  be  main- 
tained, in  order  to  enable  him  to  know  whom  he  may 
not  solicit,  and  to  keep  himself  within  the 
law.  It  was,  however,  admitted  that  the  defendant 
intends  after  the  expiration  of  the  partnership  to 
set  up  a  business  on  his  own  account  similar  to  that 
carried  on  by  his  firm,  and  he  claims  the  right,  if  he 
thinks  fit  to  do  so,  to  solicit  custom  for  his  own  busi- 
ness^ from  the  customers  of  his  present  firm.  The 
question  which  has  been  argued  before  your  lordships 
is  whether  he  hsis  any  such  right.  Upon  this  question 
there  has  been  a  remarkable  difference  of  judicial 
opinion.  The  defendant  has  contracted  for  valuable 
consideration  that,  at  the  expiration  of  the  partner- 
ship, the  goodwill  shall  belong  to  tiie  plunt&  Aima 
Trego.  To  the  lay  mind  it  would  undoubtedly  seem 
a  remarkable  state  of  the  law  that  a  person  who  has 
entered  into  such  a  contract  should  be  at  liberty  to 
go  to  the  customers  of  the  old  firm  and  solicit  them 
not  to  deal  with  the  plaintiff,  but  to  deal  with  him, 
and  thus  endeavour  to  secure  for  himself  the  business 
connection  which  he  has  contracted  shall  belong  to 
the  plaintiff.  But  it  would  probably  seem  to  tiie  lay 
mind  equally  remarkable  that  a  man  who  has  sold  a 
business  and  goodwill  to  another  should  be  at  liberty 
to  set  up  a  similar  business  on  his  own  acoount  in  the 
same  street,  next  door,  or  opposite  to  the  premises 
on  which  the  business  he  has  sold  wsis  and  is  carried 
on;  nay,  more,  that  he  may  advertise  himself  as 
having  been  a  partner  in  or  the  founder  or  manager 
of  the  business  which  he  has  sold,  provided  he  does 
not  represent  that  the  business  whicm  he  is  carrying 
on  is  the  same  or  identical  business  with  that  which 
he  has  sold.  Yet  it  is  well  settled  that  he  may  do  all 
this.  It  has  been  established  by  a  series  of  cases  that 
in  the  sale  of  a  goodwill  or  business  no  covenant  is 
implied  that  the  vendor  will  not  start  a  new  business 
in  opposition  to  the  purchaser  of  the  old  business. 
It  is  enough  to  refer  to  CrtUtwdl  v.  Lye,  Churton  v. 
DouglaSy  Johnson  v.  Hellellevt  and  the  duia  in  Hook- 
ham  V.  PoUage,  21  W.  R.  47,  L.  R.  8  Ch.  App.  91. 
An  express  covenant  not  to  carry  on  business  would 
be  incapable  of  being  enforced  as  a  restraint  of  trade 
if  it  were  larger  than  the  necessity  of  the  case,  having 
regard  to  the  particular  character  of  the  business, 
demanded,  or,  perhaps,  unless  it  was  restricted  in 
some  way  either  in  time  or  space.  It  seems  to  follow 
that  a  general  covenant  not  to  carry  on  business 
in  competition  with  the  purchaser,  which  would  be 
invalid  if  expressed,  cannot  be  implied.  I  think  it  is 
to  be  gathered  from  dicta  and  expressions  used  by 
learned  judges  in  the  Court  of  Chancery  that  the 
idea  of  goodwill  and  of  what  is  comprised  in  the  sale 
of  a  business  has  silently  been  developed  and  grown 
since  the  days  of  Lord  Eldon,  who,  in  one  passage  of 
his  judgment  in  Oruttwdl  v.  Lye,  seemed  to  regard 
goodwiU  as  only  the  habit  of  customers  to  resort 
to  the  old  premises.  In  Labouchere  v.  Dawson 
Lord  Bomilly  granted  an  injunction  against  the 
vendor  of  the  goodwill  of  a  brewery  from  ap|^ying 
to  any  person  who  was  a  customer  of  the  old  firm 
prior  to  the  date  of  the  sale  **  privately  by  letter, 
personally,  or  by  a  traveller,  asking  such  customer  to 
continue  to  deal  with  the  vendor,  or  not  to  deal  with 
the  purchasers.  '*  The  judgment  was  based  on  the  prin- 
ciple that  a  man  cannot  derogate  from  his  own  grant; 
that  he  cannot  sell  a  thing,  and  destroy  the  vidue  of 
it.  It  was  admitted  in  the  judgment  that  a  man  may 
solicit  customers  generally  in  any  public  mann^  he 
pleased.  It  is  agreed  on  all  hands  that  the  deoisioii 
in  Lahouchtre  v.  Dawson  went  considerably  beyond 
the  cases  relating  to  goodwill  decided  before  that 
time.     In  Qinm  v.  Cooper  Sir  George  Jessel  < 
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hiiDBelf  aa  prepared  to  extend  the  injunction  bo  as  to 
prohibit  the  Tendor  from  dealing  with  the  customers ; 
and  in  LeggoU  v.  Barrett  he  granted  an  injunction  to 
that  effect,  but  that  part  of  the  order  was  reversed  in 
the  Court  of  Appeal,  and  I  understand  that  no  such 
order  is  now  asked  for  at  the  bar.  I  may  remark,  in 
passing,  that  the  injunction  in  Oinesi  v.  Cooper  went 
(bt  beyond  the  order  in  Lahouchere  v.  Dawson,  and  to 
an  extent  which,  in  my  opinion,  cannot  in  any  event 
be  supported.  It  restrained  the  defendant  **  £:om  in 
any  way  endeavouring  to  obtain  the  custom  of  such 
of  the  customers  of  the  petitioner  as  were  customers 
of  the  old  firm,  or  from  attempting  to  take  away  any 
portion  of  the  business  bought  by  the  petitioner.*' 
This  form  of  order  would  prevent  the  defendant 
from  issuing  public  advertisements  or  carrying  on 
business  in  oompetitioD  with  the  petitioner,  as  it  is 
admitted  he  may  do.  In  the  case  of  Ltggott  v. 
Barrett  there  was  no  appeal  against  so  mucn  of  the 
order  as  simply  follow^  Lahouchere  v.  Dawson,  It 
was  therefore  unnecessary  for  the  court  to  express  any 
opinion  upon  it  The  present  Master  of  the  Rolls, 
howerer,  expressed  his  approval  of  the  doctrine. 
James  and  Cotton,  L.JJ.,  did  not  express  any 
approval  of  it,  and  I  think  it  may  be  inferred  from 
the  judgments  that  Cotton,  L.J.,  certainly,  and 
James,  Cj.,  possibly,  were  not  prepared  to  do  so.  In 
Pear»on  ▼.  Pearson  Baggallay  and  Cotton,  L.JJ., 
expressed  their  dissent  from  Lahouchere  v.  Dawson, 
and  overruled  it,  while  lindley,  L.J.,  expressed  his 
approval  of  it.  This  is  in  substance  an  appeal  from 
Pearson  v.  Pearson.  On  the  argument  of  tms  case  at 
your  lordships'  bar  it  certainly  appeared  to  me  that 
the  logical  result  of  the  principle  upon  which  I 
undentand  the  case  of  Luhmchere  v.  Dawson  to  be 
founded  would  be  to  restrain  the  vendor  of  the  good- 
will of  a  business  from  carrying  on  business  in  com- 
petition with  the  purchaser  at  all.  Your  lordships 
were  not  asked  to  take  that  course.  And,  having 
regard  to  the  well-established  doctrine  against 
restraint  of  trade,  it  would  be  impossible,  as  I  have 
already  said,  to  imply  such  a  general  covenant.  I 
doubted  whether  it  was  right,  if  you  allowed  the 
vendor  to  trade  in  competition,  to  impose  fetters  upon 
him  which  might  prevent  his  doing  so  effectually  or 
siiccesafnUy.  I  was  also  struck  with  the  vagueness 
and  difficulty  of  applying  the  injunction  as  granted  in 
Lahouchere  v.  Dawson,  Questions  may  arise  as  to  the 
persons  to  be  comprised  under  the  designation  of  cus- 
tomers. The  injunction  also  may  operate  most 
unequally.  In  a  business  of  a  special  character  it 
might  practically  prevent  the  defendant  from 
€:«rrying  on  business  at  all,  whereas  in  a  business  of 
m  different  character  it  might  have  very  little  effect. 
Forther  consideration,  however,  has  satisfied  me  that 
the  decision  in  Lahouchere  v.  Dawson,  although  it  does 
not  go  so  far  as  I  think  would  be  abstractedly  just, 
is  founded  on  a  right  principle ;  and  the  difficulty  of 
dc»ng  complete  justice  should  not  prevent  us  from 
meting  out  such  scantv  measure  of  protection  to  the 
purchaser  of  a  goodwill  as  the  circumstances  permit 
erf  ;  and  although  the  difficulties  I  have  pointed  out 
exist,  they  are  not  insuperable  or,  probably, 
fdrmidable  in  practice.  The  question  whether  any 
person  is  a  customer  within  the  meaning  of  the 
injunction  is  one  of  fact,  to  be  ascertained  when  it 
I  have  had  the  opportunity  of  reading  the 


judgment  which  has  been  delivered  by  my  noble  and 
leamed  friend  (Lord  Herschell),  and  I  desire  to 
express  my  concurrence  in  the  reasoning  upon 
^rhich  it  is  founded.  In  particular  I  think  that 
the  principle,  on  which  the  injunction  asked  for 
tamy  he  supported,  is  that  the  defendant  is  avail- 
ing^ himself  of  the  knowledge  of  the  connection 
formed  by  his  old  firm  to  take  away  or  to  depreciate 


the  value  of  the  goodwill  and  connection  which  he 
has  contracted  sh^  belong  to  the  plaintiff.  I  agree 
as  to  the  form  of  the  injunction,  and  also  as  to  the 
costs. 

Lord  Herschell  stated  that  Lord  Ashbourne 
concurred. 

Orders  of  Chancery  Division  and  Court  of  Appeal 
reversed.  Declaration  thai  the  appellants  were  en- 
titled  to  an  injunction  restraining  the  defendant,  his 
partners,  servants,  or  agents,  from  applying  privately, 
by  letter,  personally,  or  hy  a  traveller,  to  any  person 
who  was,  prior  to  the  dissolution  of  the  partnership  of 
Tahor,  Tregor,  &  Co,,  a  customer  of  that  firm,  asking 
such  customer  to  continue,  after  the  dissolution,  to  deal 
with  him  {the  defendant)  or  not  to  deal  with  the  plains 
tiffs  ;  and  that  the  respondent  do  repay  to  the.  appellants 
the  costs  of  the  Court  of  Appeal  which  have  heen  paid  to 
him. 

Solicitors  for  the  appellants,  Miller,  Wiggins,  A 
Naylor, 

Solicitor  for  the  respondent,  H,  J,  Mannings, 


Otoutt  o{  appeal* 

From  Chan.  Div.       ) 
(Lindley,  A.  L.  Smith,  [  Dec.  6. 

and  Bigby,  L.JJ.)      ) 

Dttnhill  v,  Korth-Eastern  Railway  Co.  (a.) 

Lands  Clauses  Acts — Superfluous  lands^-Pre^emption — 
Compulsory  sale  hy  railway  company — Lands  Clauses 
Act,  1845  (8  cfe  9  Vict,  c,  18),  ss,  127,  128. 

It  is  not  to  he  inferred  from  the  compulsory  sale  hy 
one  railway  company  to  another  of  lands  which,  if  not 
sold,  might  have  heen  required  for  tJie  purposes  of  the 
selling  company,  that  the  lands  are  superfluous  laiids  in 
the  hands  of  that  company. 

Under  the  powers  of  a  special  Act  passed  in  1863  the 
defendants  acquired  certain  lands  from  the  plaintiffs 
predecessors  in  title.  Under  the  powers  conferred  hy  a 
special  Act  passed  in  1883  the  Lancashire  and  Yorkshire 
Railway  Co,  acquired  compulsorily,  among  other  lands, 
part  of  the  lands  acquired  hy  the  defendants  from  the 
plaintiffs  predecessors  in  title.  The  Act  contained  a 
proviso  that  the  enactment  should  not  affect  or  prejudice 
any  estate,  right,  title,  interest,  or  advantage  of  the 
plaintiff,  his  heirs  or  assigns.  The  evidence  showtd 
that  the  lands,  if  they  had  not  heen  sold  to  the  Lancashire 
and  Yorkshire  Railway  Co,,  might  have  heen  required 
for  the  purposes  of  the  defendants*  undertaking. 

Held  {reversing  the  decision  of  Kekewich,  J.),  that 
the  lands  sold  to  the  Lancashire  and  Yorkshire  Railway 
Co,  could  not  he  treated  as  superfluous  lands  of  the 
defendants, 

Hobbs  v.  Midland  Railway  Co.,  30  W.  R,  516,  20 
Ch,  D,  418,  approved. 

Lord  Caring  ton  v,  Wycombe  Railway  Co.,  16  W,  R, 
494,  L,  R,  3  Ch,  App,  377,  distinguished. 

By  the  North-Eastern  Railway  Co.'s  (Hull  and 
Doncaster  Branch)  Act,  1863,  the  defendants  were 
authorized  to  tsike,  for  the  purposes  of  a  railway 
therein  described,  certain  lands  shown  on  the  deposited 
plans.  The  Act  contained  the  following  provision : 
*'  The  railways  by  this  Act  authorized  shall  be  com- 
pleted within  five  years  from  the  psissing  thereof,  and 
on  the  expiration  of  that  period  the  powers  of  this 

(a.)  Reported  by  Aritold  Qloyer,  Esq.,  Barrister- 
at-Law. 
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Act,  or  the  Acts  incorporated  herewith,  granted  for 
executing  the  same,  or  otherwise  in  relation  thereto, 
shall  cease  to  be  exercised,  except  as  to  so  much  of 
those  railways  as  shall  then  have  been  completed,  and 
also  except  those  powers  which  are  by  the  same  Acts, 
or  any  of  them,  declared  to  be  continued  or  which 
may  lawfully  be  exercised  for  a  longer  period." 

The  defendants,  in  exercise  of  their  powers  under 
the  above-mentioned  Act,  bought  from  the  plaintifiTs 
predecessors  in  title  about  57  acres  of  land  in  the 
parish  of  Snaith,  in  the  county  of  York.  The  de- 
fendants constructed  a  part  of  their  Hull  and  Don- 
caster  Branch  Bailway  across  the  lands  so  acquired. 
They  used  only  about  11  acres  for  the  purposes  of 
their  railway,  leaving  about  46  acres  which  were  never 
used  for  the  purposes  of  the  defendants'  under- 
taking. 

By  section  40  of  the  Lancashire  and  Yorkshire  Bail- 
way  Act,  1883,  the  Lancashire  and  Yorkshire  Bailway 
Co.  were  authorized  to  purchase  certain  lands  at  Qoole, 
in  the  parish  of  Snaith,  which  included  the  57  acres 
which  had  been  originally  purchased  by  the  defendants 
from  the  plaintifiTs  predecessors  in  title.  The  section 
contained  a  proviso  *'that  nothing  in  this  section 
contained  shall  alter  vary,  lessen,  abridgCt  or  in  any 
manner  afiEect  or  preiucUce,  any  estate,  right,  title, 
interest,  or  advant^e^*  of  the  plaintifiT,  William  Henry 
Carter  Dunhill,  his  heirs  or  assigns.  The  plaintiff 
had  opposed  the  Act,  and  the  proviso  was  mserted 
for  his  protection*  The  Act  was  not  opposed  by  the 
defendtmt  company. 

In  pursuance  of  the  powers  granted  by  their  Act 
the  Lancashire  and  Yorkshire  Bailway  Co.  purchased 
from  the  defendants  7  acres  or  thereabouts  of  the  said 
lands,  and  paid  to  the  defendants  for  the  same 
£2,247  lOs. 

By  various  Acts  of  Parliament,  and  ultimately  by 
the  North-Eastem  Bailway  Act,  1891,  the  period 
within  which  the  company  might  sell  and  dispose  of 
any  superfluous  lands  was  extended  until  the  28th  of 
July,  1894,  when  it  expired. 

^e  evidence  showMl  that  if  the  7  acres  had  not 
been  sold  to  the  Lancashire  and  Yorkshire  Bailway 
Co.  they  would  have  been  required  for  the  purposes 
of  the  defendants'  undertaking,  and  this  view  was 
adopted  b^  Kekewich,  J. 

The  plamtiff  contended  that  the  lands  purchased  by 
the  Lamcashire  and  Yorkshire  Bailway  Co.  were  at 
the  time  of  the  sale  superfluous  lands  of  the  de- 
fendants, and  ought  to  have  been  offered  to  him  in 
accordance  with  section  128  of  the  Lands  Clauses 
Act,  1845.  He  claimed  the  difference  between  the 
sum  of  £2,247  10s.,  the  proceeds  of  sale,  and  the  fair 
value  of  the  lands  at  the  time  of  the  sale  as  between 
the  plaintiff  and  the  defendants,  or,  alternatively, 
damages  in  respect  of  the  sale. 

The  Lands  Clauses  Act,  1845,  provides  as  follows 
with  regard  to  lands  acquired  by  the  promoters  of  the 
undertaking  and  not  required  for  the  purposes 
thereof : — 

•*  127.  Within  the  prescribed  period,  or  if  no  period 
be  prescribed  within  ten  years  after  the  expiration  of 
the  time  limited  by  the  special  Act  for  the  completion 
of  the  works,  the  promoters  of  the  undertaking  shall 
absolutelv  sell  and  dispose  of  such  superfluous  lands, 
and  apply  the  purchase-money  arising  from  such 
sales  to  tiie  purposes  of  the  special  Act;  and  in 
default  thereof  all  such  superfluous  lands  remaining 
unsold  at  the  expiration  of  such  period  shall  there- 
upon vest  in  and  become  the  property  of  the  owners 
of  the  lands  adjoining  thereto  in  proportion  to  the 
extent  of  their  lands  respectively  adjoining  the 
same. 

'*  128.  Before  the  promoters  of  the  undertaking  dis- 
pose of  any  such  superfluous  lands  they  shall,  unless 


such  lands  be  situate  in  a  town,  or  be  lands  built 
upon  or  used  for  building  purposes,  flrst  offer  to  sdl 
the  same  to  the  person  then  entitled  to  the  lands  (if 
any)  from  which  the  same  were  orisinally  severed ;  or 
if  such  person  refuse  to  purchase  the  same,  or  cannot 
after  diUgent  inquiry  be  found,  then  the  like  offer 
shidl  be  made  to  the  person  or  to  the  several  persons 
whose  lands  shall  immediately  adjoin  the  lands  so 
proposed  to  be  sold,  such  persons  being  capable  of 
entering  into  a  contract  for  the  purchase  of  such 
lands ;  and  where  more  than  one  such  person  shall 
be  entitled  to  such  right  of  pre-emption  such  offer 
shall  be  made  to  such  persons  m  succession,  one  after 
another,  in  such  order  as  the  promoters  of  the  under- 
taking shall  think  fit." 

Kekewich,  J.,  decided  that  the  lands  sold  were 
superfluous  lands  of  the  defendants,  and  that  the  plain- 
tiff was  entitled  to  the  difference  between  £2,247  lOi. 
and  the  fair  value  of  the  lands  as  between  the  plaintiff 
and  the  defendants. 

The  defendants  appealed. 

Benahaw,  Q,C.,  W.  Baker,  and  E.  B.  P.  Moony  for 
the  appellants. — It  cannot  be  said  that  these  are 
superfluous  lands  simply  because  we  sold  them.  We 
were  compelled  to  sell  them,  and  the  case  is  therefore 
even  stronger  than  Hobhs  v.  Midland  Bailvoay  Go,,  30 
W.  B.  516,  20  Ch.  D.  418.  If  the  plaintiff  has  any 
rights,  they  are  against  the  Lancashire  and  Yorkshire 
Bailway  Co.  As  to  Lord  Carington  v.  Wycombe  Bail- 
way  Co.,  16  W.  B.  494,  L.  B.  3  Ch.  App.  377,  relied 
upon  by  the  learned  judge,  that  is  a  different  case 
altogether.  In  that  case  the  company  never  wanted 
the  uaid  at  all,  and  there  was  moreover  no  statutory 
obligation  to  sell.  So  far  as  the  action  daims 
damages  it  is  barred  by  the  Statute  of  Limitations. 

They  referred  to  Bo$$  v.  Bugge-Price,  24  W.  B.  786, 
1  Ex.  D.  269. 

Warrington,  Q.O.,  and  E,  Ford,  for  the  respondent 
— Assuming  that  the  land  was  within  section  128  of 
the  Lands  Clauses  Act,  1845,  it  should  have  been 
offered  to  us  first,  and  is  subject  to  that  binding 
obli^tion.  We  were  entitled  to  be  the  vendors  to 
the  Lancashire  and  Yorkshire  Bailway  Co.  after 
giving  a  fair  price.  The  difference  between  the  two 
prices  is  trust  property.  As  to  whether  the  land  is 
within  section  128,  the  Legislature  has  permanently 
dedicated  these  7  acres  to  purposes  which  are  not 
those  of  the  North-Eastem  Bailway  Co.,  and  by  so 
doing  has  made  them  superfiuous  lands  in  the  hands 
of  that  company :  Lord  Beauchamp  v.  Great  Western 
Bailway  Co.,  16  W.  B.  241,  1155,  L.  B.  3  Ch.  App.  745. 
[BiOBY,  L.  J.—- Your  argument  would  be  the  same  if 
the  luid  at  the  time  of  the  sale  were  actually  being 
used,  say,  for  example,  for  a  station.]  It  is  sufficient 
for  us  to  show  that  as  a  fact  the  lands  are  superfluoos. 
Hohbs  V.  Midland  Bailway  Co.  was  a  different  case, 
for  there  the  company  sold  the  land  under  stipulations 
for  its  own  bcoiefit.  In  the  present  case  there  is  not 
a  word  saving  the  rights  of  the  defendants.  The 
proviso  in  the  Act  of  1883  has  the  effect  of  transferring 
the  plaintiffs  rights  to  the  purchase  money.  That 
Act  was  not  opposed  by  the  North-Eastern  Bailway 
Co.  Moreover,  it  does  not  follow  from  the  Act  that 
the  Lancashire  and  Yorkshire  Bailw^  Co.  should  buy 
the  land  from  the  North-Eastem  Bailway  Co.  If 
the  land  had  been  offered  to  the  plaintiff,  they  would 
have  bought  from  him,  and  in  that  oase  he  woold 
have  realized  the  difference  between  the  two  prices. 

LiKDLEY,  L.J. — This  case  has  been  very  ingeniously 
argued,  and  we  have  had  the  opportunity  of  consider- 
ing the  judgment  of  the  learned  judg^  who  decided 
the  matter.  The  point  is  a  very  short  one,  and  it 
appears  to  me,  I  confess,  free  from  any  real  difficulty. 
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It  appears  that  prior  to  the  Act  of  Parliament  of  1883 
the  plaintiff,  "Nb,  Donhill,  or  his  predecessor  in  title 
(it  is  not  necessary  to  distingoish  between  the  two), 
sold  some  land  to  the  North-Eastern  Bailway  Co.,  for 
the  purpose  of  their  railway.  The  land  which  was  so 
sold  consisted  of  57  acres,  and  amongst  the  hmd  so 
sold  was  a  piece  of  7  acres,  which  is  the  snbject 
matter  of  the  present  proceedings.  In  the  year  1883 
this  piece  of  7  acres  luul  been  conveyed  to  the  North- 
Eastern  Railway  Co.  by  a  deed  of  May,  1871,  which 
vested  the  lands  in  the  North-Eastem  Railway  Co. 
The  North-Eastem  Railway  Co.  owned  them.  They 
wero  the  owners  in  every  sense  of  the  word  of  those 
7  acres.  The  evidence  shows  that  in  1883  the  lands 
were  not  superfluous  lands,  that  is  to  say,  they  were 
not  within  the  sections  127  and  128  of  the  Lands 
Clauses  Act,  nor  could  anybody  then  say  that  they 
were  not  required  for  the  purposes  of  the  North- 
Eastem  Railway.  The  evidence  is  that  they  were 
required.  The  time,  the  ten  years  referred  to  in  the 
Tarious  statutes,  had  not  expired,  and  Mr.  Dunhill 
was  not  in  a  position  to  say  to  the  North-Eastem 
Bailway  Co. :  "  The  time  has  come  for  me  to  assert  my 
lights  under  the  sections  127  and  128,  and  I  require 
you  to  sell  this  land  and  to  give  me  the  right  of  pre- 
emption to  which  I  am  entitled."  Mr.  Dunhill  had 
in  1883  the  chance  or  possibility  of  acquiring  the 
7  acres,  if  at  the  end  of  ten  years  they  diould  not  be 
required  for  the  purposes  of  the  North-Bastem 
Railway  Co.,  or  if  he  could  prove  that  even  be- 
fore the  end  of  ten  years  they  were  not  so  re- 
quired. 

Now,  that  was  the  position  of  affairs  when  the 
Lancashire  and  Yorkshire  Railway  Act  of  1883  was 
passed.  At  that  time  it  is  important  to  bear  in  mind 
that  Mr.  Dunhill  had  no  riffht  whatever  and  no 
interest  whatever  in  these  hmds,  unless  they  became 
Biq>erfluous  lands,  or  lands  not  required  for  the  pur- 
poses of  the  North-Eastem  Railway,  in  which  case  he 
got  a  right  of  pre-emption  under  the  Lands  Clauses 
Act.  In  1883  the  Lancashire  and  Yorkshire  Railway 
Co.  obtained  an  Act  which  enabled  them  to  obtain 
compulsorily  the  7  acres  for  the  purpose  of  their 
undertaking.  Parliament  gave  them  that  power  by 
tiie  40th  section  of  the  Act  of  1883,  which  simply 
says  this— that  the  **  company,"  that  is  the  Lancashire 
and  Yorkshire  Railway  Co.,  may  purchase  or  take  by 
compulrion  or  agreement  certain  lands  in  Goole  which 
iudude  the  7  acres.  Now,  what  was  the  position  of 
afCuTS  then  ?  I  will  not  allude  to  the  proviso  for  the 
moment,  but  what  was  the  position  of  affidrs  tiien  P 
Kekewich,  J.,  has  held,  and  the  plaintiff  contends, 
that  by  that  very  circumstance  these  lands  must  be 
treated  as  no  longer  wanted  for  the  purpose  of  the 
North-Eastem  Railway  Co.  That  appears  to  me  to 
be  an  inference  which  it  is  impossible  to  draw  from 
any  language  contained  in  the  Act  of  Parliament. 
What  does  the  Legislature  say  P  It  does  not  say : 
"  You  do  not  want  these  lands."    It  says :  •*  Whether 

Sn  want  them  or  not,  the  Lancashire  and  Yorkshire 
lilway  Co.  are  entitled  to  have  them."  It  does  not 
say  :  **  You  do  not  want  them  for  the  purpose  of  your 
undertaking  "  in  this  case,  any  more  than  it  says  to  a 
{Kivate  owner :  *•  You  do  not  want  your  land,  the  rail- 
way compauT  does ;  the  railway  company  shall  have 
it."  What  the  Act  says  to  a  private  owner  is :  '*  You 
may  want  your  land,  but  public  reasons  and  conve- 
nienoe  are  such  that  it  justifies  us  in  making  you  part 
with  it,  however  much  you  want  it,  for  public  pur- 
posea."  That  is  what  Parliament  has  said  to  the 
North-Eastem  Railway  Co.  Whether  the  North- 
Eaatem  Railway  Co.  opposed  the  Bill  or  not  I  do  not 
know;  but  here  is  this  Act  of  Parliament,  which 
clearly  enables  the  Lancashire  and  Yorkshire  Railway 
Co.  to  take  these  lands,  however  much  the  North- 


Eastem  Railway  Co.  may  want  them.  How  can  it  be 
said  under  the  ciroumstimces,  and  how  are  we  to  infer 
either  as  a  matter  of  fact,  or  to  hold  as  a  matter  of 
law,  that  the  mere  circumstance  that  Parliament 
forces  the  North-Eastem  Railway  Co.  to  give  up  this 
piece  of  land  to  the  Lancashire  and  Yorkshire  Rail- 
way Co.  is  equivalent  to  saying :  **  You,  the  North- 
Eastem  Railway  Co.,  do  not  want  it,  and  because  you 
do  not  want  it  you  shall  part  with  it "  P  Such  a  con- 
struction seems  to  me  to  be  impossible.  But  that  is 
really  the  root  of  the  decision  ox  Kekewich,  J.,  which 
is  appealed  against.  I  cannot  help  thinking  that 
Kekewich,  J.,  has  got  rather  confused  by  the  other 
cases.  Certainly  the  case  of  Lord  Carington  v.  The 
Wycombe  Bailway  Co.  does  not  touch  this  at  all.  In 
that  case  the  land  obviously  was  land  not  required  for 
the  purpose  of  the  railway  company,  and  in  that  case 
there  was  no  siich  element  as  we  have  here  to  deal  with 
-^that  is  to  say,  an  Act  of  Parliament  passed  compel- 
ling the  railway  company  to  part  with  its  luid. 
With  regard  to  the  case  of  Hobbs  v.  The  Midland 
Railway  Co,  I  think  the  view  taken  by  Manisty,  J., 
was  right — ^that  if  you  find  the  railway  company 
selling  land  before  the  ten  years  has  expired  the  prima 
facie  inference  is  that  the  company  does  not  want  the 
land.  That  is  only  a  prima  facie  inference;  you 
must  look  at  the  facts  to  see  whether  the  land  is  or  is 
not  wanted  for  the  purpose  of  the  railway.  If  you 
find,  as  Manisty,  J.,  found  in  Hobba  v.  The  Midland 
Bailway  Co.,  that  the  land  was  wanted,  and  was  sold 
nevertheless  by  an  ultra  virea  proceeding,  you  cannot 
infer  from  the  sale  itself,  what  is  contrary  to  the  fact, 
that  the  land  is  superfluous  land.  Therefore  I  think 
that  the  decision  was  perfectly  right,  and  the  prin- 
ciple upon  which  the  decision  proceeded  was  also 
perfectly  right.  Kekewich,  J.,  thought  the  case  of 
Lord  Carington  v.  The  Wycombe  Bailway  Co,  was  op- 
posed to  the  case  of  Hobbs  v.  The  Midland  Bailway 
Co, ;  but  I  think  it  is  to  be  entirely  distinguished  from 
that  case,  and  also  from  this  case. 

Now,  if  that  view  is  well  founded,  and  I  have  not 
the  slightest  doubt  about  it  myself,  what  becomes  of 
this  litigation  P  It  ends  in  this,  that  the  plaintiff  is 
entirely  in  the  wrong,  and  I  think  he  is  in  the  wrong 
from  beginning  to  end. 

Now  I  will  say  a  word  or  two  about  the  proviso, 
because  in  the  clause  which  authorizes  the  Lanca- 
shire and  Yorkshire  Railway  Co.  to  take  the  7  acres 
there  is  this  proviso :  [His  lordship  read  the  proviso, 
and  continned :]  I  have  poioted  out  what  in  my  opinion 
the  plaintiff's  rights  exactly  were  when  this  Act  of 
Parliament  was  passed;  and  it  appears  to  me,  although 
the  language  is  not  so  expUcit  as  it  might  be,  to 
follow  from  this  that  if  the  7  acres  had  become 
superfluous  lands  in  the  bauds  of  the|  Lancashire  and 
Yorkshire  Railway  Co.,  Mr.  Dunlull  might  have  had 
the  benefit  of  this  proviso,  and  might  have  been  able 
to  say  to  them  if  that  happened:  ''Treat  me  as  a 
person  who  sold  those  lands  to  you,  and  give  me  the 
right  of  pre-emption  under  the  Lands  Clause  Act 
which  I  should  have  had  against  the  North-Eastem 
Railway  Co.  if  they  had  not  required  them."  That, 
it  seems  to  me,  is  the  true  effect  of  the  proviso.  It 
seems  to  me  it  has  no  other  operation,  but  of  course 
that  may  be  an  iinportant  operation.  It  may  not  be 
important  to  Mr.  Dunhill  as  matters  are ;  but  if  these 
lauds  should  become  superfiuous  lands  in  the  hands  of 
the  Lancashire  and  Yorkshire  Railway  Co.,  that 
proviso  might  be  of  use  to  Mr.  Dunhill.  Apart  from 
that,  it  appears  to  me  that  is  the  only  effect  the  proviso 
can  have.  It  appears  to  me  that  to  ask  us  to  hold 
that  this  proviso  gives  him  a  right  to  say,  contrary  to 
the  fact,  Va&t  these  lands  are  to  be  treated  as  super- 
fiuous lands  in  the  hands  of  the  North-Eastem  Rail- 
way Co.,  is  to  ask  us  to  say  that  which  is  not  war- 
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ranted  either  by  the  language  of  the  section  or  by  the 
real  truth. 

Therefore  I  think  this  appeal  must  be  allowed,  and 
judgment  must  be  given  for  the  defendants,  with  costs 
both  here  and  below. 

A.  L.  Smith,  L.J.— In  or  about  the  year  1863  Mr 
Dunhill  sold  certain  land  to  the  North-Eastem  Rail- 
way Co.,  for  the  purpose  of  their  undertaking.  There 
were  7  acres  of  it  that  in  1883  had  not  been  utilized 
by  the  North-Eastem  Bailway  Co.  for  the  purpose  of 
their  undertaking.  At  that  time  the  ten  years 
mentioned  in  the  Lands  Clauses  Act  had  not  run  out, 
because  there  had  been  various  prolongations  of  time ; 
and  in  the  year  1883,  beyond  all  question,  the  ten 
years  had  not  run  out,  and  those  ten  years  by  reason 
of  subsequent  prolongations  did  not  run  out  till  the 
year  1894.  As  a  matter  of  fact,  in  tlie  year  1883  these 
lajids  de  facto  were  not  superfluous  lands  within  the 
meaning  of  the  section  in  the  hands  of  the  North- 
Eastem  Eailway  Co.  It  was  admitted  by  Mr.  War- 
rington Talthough  he  said  he  did  not  agree  with  what 
Kekewich,  J.,  said)  that  they  were  not,  that  it  was 
impossible  on  the  evidence  to  hold  that  they  were 
superfluous  lands  at  that  date.  Now,  I  have  looked 
through  the  evidence  in  consequence  of  what  Mr. 
Ford  has  said,  not  adopting  tiie  remarks  of  his  leader, 
and  I  find  there  are  two  or  three  passages  in  the 
evidence  of  Mr.  Gtibb,  who  is  the  general  manager  of 
the  railwa^r  company,  which  bear  upon  this  point. 
[His  lordship  referred  to  the  evidence,  and  continued :] 
Therefore  c2e /ado  this  land  in  1883  was  not  super- 
fluous land  in  the  hands  of  the  North-Eastem  Bailway 
Co. 

Now,  what  has  happened  ?  Have  the  North-East- 
em Bailway  Co.  sold  this  land,  before  the  expiration 
of  what  I  will  call  the  ten  years,  within  the  meaning 
of  the  sections  127,  128,  and  129  P  In  my  judgment 
they  have  done  nothing  of  the  sort.  Those  sections 
apply  to  voluntary  sales  by  a  railway  company,  and 
not  to  a  case  where  the  Lci^lature  has  thought  fit  to 
intervene  and  compulsoniy  take  lands  out  of  Ihe 
hands  of  a  railway  company.  The  object  of  those 
sections  is  well  known.  In  the  yeai-  1845  it  was  con- 
templated that  unless  railway  companies  were  com- 
peUed  to  sell  their  superfiuous  lands  they  might 
become  large  landowners  with  large  powers,  and 
might  become  holders  of  land  greatly  in  excess  of 
what  was  requisite  and  necessary  for  their  under- 
taking. If  one  reads  sections  127, 128,  and  129  care- 
fully, in  my  judgment  they  apply  to  the  case  only  of 
a  voluntary  sale  by  a  railway  company  of  its  own 
land. 

Now,  what  has  happened?  In  1883— the  de- 
fendant company  not  at  the  moment  requiring 
these  lands,  but  before  ever  the  lands  did  be- 
come superfluous  lands  within  the  meaning  of  the 
Act  —  the  Lancashire  and  Yorkshire  Bailway  Co. 
wanted  these  lands  for  the  purpose  of  their  under- 
taking. In  those  circumstances  tiie  Legislature 
intervened,  and  in  1883  the  Legislature  insisted 
that  the  Lancashire  and  Yorkdiire  Bailway  Co. 
should  purchase,  and  were  entitled  to  purchase  by 
compulsion,  these  7  acres  from  the  North-Eastem 
Bailway  Co.  Under  these  circumstances  what  is  the 
result  Y  It  is  said,  because  the  North-Bastem  Bail- 
way  Co.  have  been  compelled  by  the  Legislature  to 
sell  lands  which  were  not  superfluous  lands,  the  Act 
of  the  Legislature  constituted!^ them  superfluous  lands, 
although  they  were  not  so  de  facto,  m  the  hands  of 
the  North-Eastem  Bailway  Co.,  and  that  therefore 
the  plaintiff  had  a  right  of  pre-emption,  and  that  the 
lands  ou^ht  to  have  been  offered  to  him  before  the 
Lancashire  and  Yorkshire  Bailway  Co.  were  entitled 
to  purchase  these   lands   from   ttie   Nortli-Eastem 


Bailway  Co.  Now,  I  cannot  see  how  that  can  be  at 
all.  In  my  judgment  a  compulsory  purchase  under 
the  Act  of  Faniament  cannot  be  held  to  be  any 
evidence,  and  is  no  evidence  at  all,  that  lands  whidi 
are  not  de  facto  superfluous  lands  at  the  time  become 
superfluous  by  reason  of  the  existence  of  the  legis- 
la&ve  power  empowering  the  company  to  purchase 
land.  Kekewich,  J.,  wiUi  all  submission  to  him,  has 
gone  wrong  in  trying  to  Apply  either  of  the  two  cases 
—viz.,  the  case  of  Hobbs  v.  The  Midland  BailwayCo, 
and  Lord  Carington  v.  Wycombe  Bailway  Co.  With 
all  submission  to  the  learned  judge,  they  have  nothing 
to  do  with  this  case.  There  was  no  taking  by  com- 
pulsion by  the  Act  of  the  Legislature  in  either  ot 
those  cases.  In  those  cases  there  was  a  voluntary 
sale ;  and,  if  I  may  be  allowed  to  say  so,  I  think 
Manisty,  J.,  was  quite  right  in  holding  that  a  valid 
sale  by  a  railway  company  of  lands  which  had  been 
in  the  company's  possession  prior  to  the  expiration  of 
the  ten  years  was  something  from  which  you  might 
infer  that  those  lands  were  superfluous  lands — for 
this  reason,  if  they  were  not  superfluous  lands,  what 
right  had  tiie  company  to  sell  those  lands  at  all  ?  In 
the  case  of  Lord  Carington  v.  Wycombe  Railway  Co. 
the  railway  company  had  bought  land  in  the  first  in- 
stance, not  for  the  purpose  of  its  own  undertaking* 
but  for  the  purpose  of  selling  it  immediatelv  after- 
wards at  a  profit  to  another  purchaser,  and  that  wa« 
set  aside ;  and  Manisty,  J.,  set  aside  the  conveyance 
in  the  case  of  Hobbs  ▼.  Midland  Bailway  Co.,  and  so 
relegated  the  parties  to  their  original  rights.  It 
seems  to  me  that  neither  of  those  cases  touches  the 
point  which  we  have  to  dedde  here — namely,  whether 
the  compulsory  power  of  purchase  which  was  given  by 
the  Legislature  bv  the  Act  of  1883  to  the  Lancashire 
and  Yorkshire  Bailway  Co.  converted  lands  which  were 
not  de  facto  superfluous  lands  into  superfluous  lands.  I 
confess  I  cannot  follow  the  learned  judge  in  hia 
decision  upon  the  point,  and  I  think  he  waa  wrong ; 
and  I  think  he  was  wrong  because  he  missed  the 
point. 

Then  with  regard  to  the  other  question,  about  the 
proviso,  I  have  nothing  to  add  to  what  has  fallen 
from  my  brother  Lindley.  I  should  like,  however,  to 
point  out  this— that  when  the  Act  of  Parliament  of 
1883  was  passed  on  the  facts  of  the  case  there  was 
no  right  with  regard  to  the  North-Eastem  Bailway 
Co.  which  could  be  preserved,  as  to  these  superfluous 
lands,  to  Mi.  DunhiD ;  for  the  best  of  all  reasons,  that 
at  that  time  they  were  not,  and,  as  it  is  proved,  they 
never  would  have  been,  superfluous  luids  in  the 
hands  of  the  North-Eastem  Bailway  Co.  to  which 
Mr.  Dunhill  could  have  any  right  at  alL  It  is  trae 
that,  as  these  lands  were  transferred  by  oompulnon 
to  the  Lancashire  and  Yorkshire  Bailway  Co.,  it 
might  be  possible  that  they  might  become  s^Derfluona 
lands  in  the  hands  of  the  Lancashire  and  Yorkshire 
Bailway  Co. ;  and  that  might  have  been  the  idea  of 
the  draftsman  and  of  ^e  Legislature  when  they  in- 
serted this  proviso  in  favour  of  Mr.  Dunhill.  But  in 
my  judgment  that  proviso  in  no  way  alters  this  oase, 
or  converts  lands  which  were  not  superfluous  into 
being  de  facto  superfluous  lands.  Therefore  I  am 
opimon,  for  these  reasons,  the  appeal  must  be 
aUowed. 

BiOBT,  L.J.— The  question  arises,  first  of  all* 
independently  of  the  proviso*  As  pointed  out  by  my 
brother  Lindley,  the  Act  of  1883  does  not  prove  that 
the  Legislature  thought  the  land  was  not  required  for 
the  purposes  of  the  North-Eastem  Bailway  Go. ;  it 
does  prove  that  the  Legislature  thought  it  might  be 
better,  for  public  purposes,  to  place  it  in  the  hands  of 
the  LEtncashire  and  York^iiire  Bailway  Co.  That  10 
all  it  proves,  according  to  my  mind. 
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Now,  what  has  happened  P  In  1883  it  is  plain  that 
the  period  had  not  arrived  when  the  railway  company 
were  bound  to  say  definitely  whether  the  lands  were 
raperfluous  lands  or  not,  and  the  time  was  ultimately 
extended  to  the  year  1894 ;  at  any  rate,  in  1883  it 
was  not  incumbent  on  the  North-Eastem  Bailway 
Co.  definitely  to  make  up  their  minds  upon  the 
question.  In  other  words,  the  vendor,  the  plaintiff, 
had  no  existing  right  whatsoever  with  regard  to  the 
Isnd.  Ultimately  he  might  become  entitled  to  the 
land  in  default  of  the  company  dealing  with  it,  if  it 
really  was  land  not  required  for  the  purposes  of  their 
railway.  That  was  all  the  right,  apparently,  that  he 
had. 

Now  let  us  follow  out  the  consequences  of  the  sale. 
Before  notice  to  treat  was  given  them  the  railway 
company  was  under  no  obligation  to  offer  it  to  the 
plaintiff.  When  notice  to  treat  was  given  that  formed 
a  statutory  contract,  and  they  were  bound.  They  were 
DO  longer  in  equity  the  owners  of  the  land  at  idl.  A 
conveyance  had  to  take  place,  and  that  was  all.  How 
<»m  a  man  who  has  no  equitable  interest  in  land,  and 
which  he  is  selling  in  obedience  to  a  statute,  go 
through  the  form — ^because  it  must  be  a  form  only — 
of  saying :  '*  I  will  sell  you  the  land  "  ?  He  had  no 
power  to  do  so ;  he  could  not  have  done  it.  I  think 
that  conclusively  shows  that  the  sections  which  have 
been  referred  to  under  the  Lands  Clauses  Consolida- 
tion Act,  namely,  sections  127  and  128,  cannot  have 
been  intended  to  deal  with  such  a  case  at  all.  It  is 
idle  for  an  Act  of  Parliament  to  say :  **  You,  who,  by 
reason  of  the  notice  to  treat  which  has  been  legally 
served  upon  you,  have  no  longer  any  equitable 
interest  in  the  laud,  shall  sell  it."  It  cannot  mean 
tiiat. 

Now  look  at  the  proviso.  As  I  have  said,  all  the  right 
the  plaintiff  had  was  a  contingent  right,  a  right  arising 
at  a  future  time,  in  case  it  turned  out  that  the  lands 
were  lands  which  were  not  required  for  the  purpose 
of  the  North-Eastem  Bailway.     Now,  the  evidence  as 
to  that  shows  conclusively  what  would  have  been  the 
position  of  the  land,  namely,  that  the  land  at  the 
expiration  of  the    time    in   1894  would  have  been 
required  for  the  purpose  of  the  North-Eastem  Bail- 
way.    Therefore  Mr.  Dunhill's  rights  were  nothing 
at  alL    I  cannot  understand  how  under  those  circum- 
stances the  cases  referred  to  have  any  application. 
I  can  understand  when  a  railway  company  sells,  and 
it  is  recited  that  the  lands  are  superfluous  lands, 
which  means  the  same  thing  as  saying  they  are  not 
required  for  the  purposes  of  the  Act,  that  as  between 
themt^ves  and  the  adjoining  owners  they  are  bound. 
The  case  of  Lord  CaringUm  v.  The  Wycombe  Bailtvay 
Co.  would  be  sufficient  authority  for  that.  I  agree  with 
Manisty,  J.,  that  it  is  not  condusive  evidence,  and  it 
does  not  operate  by  way  of  an  estoppel,  so  as  to  make 
a  railway  company  say  what  they  never  intended  to 
say,  that  the  land  was  not  required  for  the  purpose  at 
all.     In  my  judgment  there  is  nothing  in  eitiier  of 
tiieee  authorities  to  lead  to  the  conclusion  that  a  sale 
of   tfaifl   land   under   compulsory   powers  given  to 
another  railway  company  has  any  effect  in  diowing 
that  the  lands  were  not  required,  and  would  not  have 
been  required  before  the  end  of  the  term,  for  the  pur- 
pose of  the  railway  company. 

Solicitors,   WiHiamBon,  Hill,  A    Co^t  for  A,  Kaye 
BuUerwcfihy  York ;  Beyfm  &  Deyfua, 


From  Chan.  Div.        i 

(LindJey,  Lopes,  and  >  May  22,  1895. 

Kay,  L.JJ.)  ) 

In  re  Stone. 
Baker  r.  Stone,  (a.) 
Will— Construction — Bequest  per  stirx)es  or  per  capita. 

A  testator  bequeathed  the  income  of  his  property  to 
his  wife  for  li/e,  and  after  her  death  «/aa//^  between 
his  brother  atid  sisters,  and  **  at  the  decease  of  either 
of  my  be/ore-named  brother  or  sisters,  their  interest 
herein  to  be  equally  divided  anwnyst  their  children,  and 
after  the  decease  of  all  I  desire  the  whole  of  my  pro^ 
perty  to  be  sold  ,  .  .  and  to  be  equally  divided 
between  the  children  of  the  aforesaid,  share  and  share 
alike:* 

The  testator^ s  wife  survived  all  the  brothers  and  sitttrs. 
Upon  her  death; 

Held  {reversing  the  decision  of  Stirling,  J.),  that 
the  proceeds  were  divisible  amongst  the  children  per 
capita,  and  not  per  stirpes,  notwithstanding  the  fact 
that  the  division  was  per  stirpes  so  long  as  any  brother 
or  sister  was  living. 

Appeal  from  Stirling,  J. 

Tne  testator,  John  Stone,  by  his  will,  dated  the 
10th  of  January,  1841,  gave  and  .bequeathed  all  his 
property  to  his  wife  for  her  life,  and  after  her 
decease  the  income  was  to  be  equally  divided  between 
his  brother  and  sisters,  and  **  ac  the  decease  of  either 
of  my  before-named  brother  or  sisters  their  interest 
herein  to  be  equally  divided  amongst  their  children, 
and  after  the  decease  of  all  I  desire  the  whole  of 
my  property  to  be  sold,  moneys  called  in,  &c.,  &c.,  and 
to  be  equally  divided  between  the  children  of  the  afore- 
said, share  and  share  alike." 

The  widow  survived  the  brother  and  sisters,  each  of 
whom  left  children.  On  the  widow's  death  the 
estate  was  divisible,  and  the  question  arose  whether 
the  children  took  per  stirpes  or  per  capita. 

Stirling,  J.,  on  the  authority  of  Brett  v.  Horton,  4 
Beav.  239,  held  that  the  children  of  the  testator's 
brother  and  sisters  living  at  his  death  were  eutitied 
per  stirpes,  and  not  jter  capita. 

The  children  who  wished  for  a  distribution  per  ca/>i  to 
appealed. 

Ingle  Joyce,  for  the  appellants. — There  is  no 
ambiguity  in  the  context,  and  there  will  be  nothing 
irrational  or  unjust  in  carrying  out  the  testator's 
intentions.  Stirling,  J.,  felt  himself  bound  by  Brett 
V.  Horton,  which,  however,  does  not  govern  this  case, 
for  there  the  division  was  between  individuals  and  a 
class  of  individuals. 

He  referred  to  Nockolds  v.  Locke^  b  W.  B.  3,  3  K.  & 
J.  6,  and  In  re  CampbelVs  Trusts,  34  W.  B.  629,  33 
Ch.  D.  98. 

Vernon  Smith,  QM,,  for  the  respondents. — Brett  v. 
Horton  has  never  been  doubted,  and  is  still  treated 
as  good  law.    It  governs  this  case. 

LiNDLST,  L.J.-^The  question  arises  whether  the 
declaration  of  Stirling,  J.,  that  the  proceeds  are 
divisible  amongst  thfi  children  of  the  brother  and 
sisters  of  the  teBtAtot  per  stirpes,  and  not  per  capita,  is 
correct.  That  depends  upon  the  language  of  the 
will.  [His  lordship  read  the  will,  and  said  that  the 
expression  *'  proceeds  arising  from  my  aforesaid  pro- 
perty "  did  not  mean  the  proceeds  arising  from  sale 
and  conversion,  but  the  income  of  the  property  after- 
wards directed  to  be  sold,  and  continued:—] 
Obviously  the  division  is  to  be  per  capita,  and  not  per 

(a.)  Beported  by  W.  SuALLCKOst)  Goddakd,  Esq., 
Barrister-at-Law. 
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In  re  Somes. 


High  Court. 


stirpes  ;  the  language  is  not  open  to  ambiguity.  It 
is  said  that  there  is  no  sufficient  expression  of  inten- 
tion to  alter  the  shares  after  the  deaths  of  the  brother 
and  sisters.  I  think  that  the  testator  directed  a 
division  of  the  income  per  stirpes  because  he  meant 
that  the  shares  of  his  brother  and  sisters  in  the  in- 
come should  not  be  interfered  with.  I  cannot  see 
any  reason  for  not  giving  effect  to  the  plain  intention 
of  the  testator.  I  decline  to  go  into  the  cases,  seeing 
as  I  do  an  intention  clearly  expressed  in  the  will,  and 
finding  no  rule  of  law  opposed  to  giving  effect 
to  it. 

The    declaration    must    be    that    the   proceeds 
of  sale  are  divisible  per  capita,  and  not  per  stirpes. 

Lopes  and  Kat,  L.JJ.,  gave  jndgment  to  the  same 
effect. 

Appeal  allowed. 

Solicitors,  liawdiffes,  Bawle,  &  Co.,  for  Hippisley, 
Bristol. 


1^(8$  (Soun  of  S^uistice. 


Chan.  Div.  1 
Chitty,  J.  I 


Jan.  21. 


In  re  SoMES. 
Smith  v.  Somes. 


(a.) 


Power  —  Extinction  —  Release  —  Benefit  to  releasor  — 
Validity — Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Vict.  c.  41),  s.  52. 

The  principles  of  the  law  relating  to  fraudulent 
appointments  do  not  apply  to  the  release  of  a  power. 
Such  a  release  will  not  be  invalidated  by  a  benefit 
resulting  to  the  releasor. 

The  ratio  decidendi  of  Smith  v.  Houblon,  26  Beav. 
482,  8  W.  R.  Ch,  Dig,  53,  and  In  re  Eadcliffe,  Ead- 
cliffe  V.  Bewes,  40  W.  R.  323,  [1892]  1  Ch.  227, 
explained. 

Originating  summons. 

Under  a  marriage  settlement  of  1862,]and  a  convey- 
ance and  appointment  of  1887,  certain  estates  stood 
vested  in  trustees  upon  trust  for  a  father  for  life  with 
remainder  to  the  trustees  upon  trust  for  Sfde,  the 
proceeds  of  sale  to  be  held  upon  such  trusts  for  the 
benefit  of  his  daughter  and  her  issue  bom  in  his  life- 
time as  he  should  by  deed  appoint ;  and  in  default  of 
and  subject  to  any  such  appointment  in  trust  for  the 
daughter  absolutdy. 

In  September,  1893,  the  father  released  his  power 
of  appointment,  to  the  intent  that  the  settied  property 
might  become  vested  in  the  daughter  as  in  default  of 
appointment. 

In  December,  1893,  the  father  and  daughter  mort- 
gaged their  interests  for  £10,000,  which  was  paid  to 
the  father  and  applied  by  him  for  his  own  pur- 
poses. 

The  father  subsequently  became  bankrupt,  and  the 
trustees,  at  his  request  and  with  the  consent  of  his 
trustee  in  bankruptcy,  and  at  the  request  of  the 
daughter,  and  with  the  concurrence  of  the  mortgagee, 
sold  the  property  for  £16,500,  which  sum  was  paid  to 
the  trustees. 

The  (question  arising,  how  this  fund  ought  to  be 
dealt  with,  the  trustees  took  out  this  summons  to 
determine  whether  they  could  or  ought  properly  to 
distribute  the  proceeds  of  sale  as  the  daughter,  the 
father's  trustee  in  bankruptcy,  and  the  mortgagee 
might  direct. 

(a.)   Beported   by   G.   Bowlaiyd  Alston,    Esq., 
fiarrister-at-Law. 


Farwell,  Q.C,  and  Dauney,  for  the  trustees. — The 
real  question  is,  "  Can  there  ever  be  such  a  thing  as  a 
fraudulent  release  of  a  power  P  *'  If  there  can,  this  is 
a  case  of  it,  as  it  is  absolutely  dear  that  the  release 
was  made  with  a  view  to  the  father's  benefit.  If  the 
father  had  appointed  the  fund  to  the  daughter  with  a 
like  view,  the  appointment  would  have  been  clearly 
bad.  Does  not  tiie  same  rule  apply  to  releases  ?  The 
court  is  not  bound  to  assist  such  a  release :  Cunyng- 
hame  v.  Thurlow,  1  Buss.  &  M.  436n. ;  In  re  Little, 
Harrison  v.  Harrison,  37  W.  E.  289,  40  Ch.  D.  418. 
The  cases  of  Srriith  v.  Houblon,  26  Beav.  482,  8  W.  B. 
Ch.  Dig.  53,  and  In  re  Radcliffe,  Raddiffe  v.  Bewe*, 
40  W.  B.  323,  [1892]  1  Ch.  227,  do  not  say  that  all 
releases  are  necessarily  valid.  Again,  although  the 
Conveyancing  Act,  1881,  s.  52,  has  enabled  powers 
simply  collateral  to  be  released,  a  power  coupled  with 
a  duty  cannot  be  released— /n  re  Eyre,  Eyre  v.  Eyre, 
49  L.  T.  259,  32  W.  E.  Dig.  148 ;  Saul  v.  PaUinson, 
34  W.  B.  561 — any  more  than  it  could  before  the  Act : 
In  re  Dunne's  TrusU,  1  L.  B.  Ir.  516,  27  W.  B.  Dig. 
242.  In  this  case  it  was  the  father's  duty  to  pre- 
serve his  power  of  givine  a  direct  interest  to  the 
daughter's  issue,  umess  ne  chose  to  exercise  his 
power  by  a  bond  fide  appointment  to  the  daughter. 
He  cannot  escape  the  auty  of  acting  hand  fide  by 
releasing  the  power. 

Byrne,  Q.C,  and  R.  F.  Norton,  for  the  daughter 
and  the  mortgagee. — ^The  case  is  on  all  fours  with 
Smith  V.  Houblon,  and  the  present  state  of  the  law 
cannot  be  more  clearly  stated  than  in  Farwell  on 
Powers,  pp.  11,  12,  438,  439,  where  all  the  cases  dted 
are  discussed  and  explained. 

C.  E.  E.  Jenkins,  for  the  father's  trustee  in  bank- 
ruptcy. 

Chitty,  J.— The  objection  of  the  trustees  is  baaed 
on  the  fact  that  the  father  obtained  a  benefit  by 
releasing  the  power.  It  is  contended  that  a  release  is 
subject  to  the  same  rules  as  an  appointment.  It  is 
well  settled  that  a  power  of  this  class  can  be  released : 
Smith  V.  Houblon.  In  that  case  the  father  bad  a 
power  of  appointment  among  children  over  a  fund 
which,  in  default  of  appointment,  was  limited  to 
them  equally.  Being  b^efidally  entitled  in  default 
of  appointment  to  one-third  of  the  fund  as  repre- 
sentative of  a  deceased  child,  he  assigned  thai  one- 
third  share  to  his  mortgagees  and  released  his  power. 
It  was  held  tiiat  this  power  was  effectoaUy  released. 
Now,  the  very  same  objection  arose  in  that  case  as  is 
suggested  here — ^viz.,  that  the  person  releasing 
acquired  a  benefit.  If  the  fraudulent  appointment 
rules  apply  to  releases,  that  case  was  wrongly  dedded. 
But  the  point  was  considered  in  In  re  Raddiffe,  in 
which  case  the  Court  of  Appeal  foUowed  Smith  ▼. 
Houblon  and  rejected  Cunynghame  v.  Thurlow.  In  In 
re  Raddiffe  the  father,  who  executed  the  release,  was 
entitled  as  administrator  to  the  interest  of  a  deceased 
son.  I  am  informed  by  two  of  the  counsel  in  that 
case  that,  though  a  point  was  mentioned  in  the  report 
as  to  the  father's  hie  interest  and  the  son's  reversion 
being  held  by  the  father  in  different  rights,  in  point 
of  fact  ^ere  were  no  substantial  debts  for  the  son's 
administrator  to  pay.  It  is  therefore  ^lain  on  the 
facts  of  In  re  Raddiffe  that  the  father,  in  executing 
the  release,  was  augmenting  the  beneficial  interest 
which  he  already  took  under  the  settlement  That 
case  appears  by  itself  a  suffident  authority  to  justify, 
or  more  properly  speaking  to  bind,  me  in  holding 
that  the  release  of  a  ^wer  is  not  invalidated  by  the 
fact  of  a  benefit  resulting  to  the  person  rdeasing.  If 
it  is  necessary  for  me  to  express  a  broader  opinioa,  it 
appears  to  me  that  there  is  a  fallacy  in  applying  the 
prmdples  of  fraudulent   appointments   to  relaueo. 
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The  donee  of  a  power  like  this  is  under  no  duty  to 
exerdse  it.  There  is  no  fiduciary  relation  between 
him  and  the  objects  of  the  power,  except  that  if  he 
exerdfles  the  power  he  must  exercise  it  honestly  for 
the  benefit  of  those  objects.  I  cannot  find  any  ground 
for  Implying  that  doctrine  to  the  release  of  a  power. 
Two  cases,  viz.,  Saul  v.  PaUinaon  and  In  re  Eyre, 
Eyre  T.  Eyre,  were  cited  to  show  that  the  release 
ooold  not  stand.  But  in  each  of  those  cases  tiie 
power  was  coupled  with  a  duty,  and  was  part  of  the 
trust,  so  that  the  trustees  could  not  get  rid  of  it.  I 
have  nothing  to  say  about  those  decisions  except  to 
obserre  that  they  haTe  no  application  to  the  present 


I  therefore  answer  the  question  in  the  affirmative. 

Solicitors,  Street,  Poynder,  &  Whatley ;   Saxton  & 
Son  ;  Trinder  &  Capron, 


May  29,  1895. 


Chan.  Div.      ) 
Kekewich,  J.    j 

Thomson  v.  Trustees,  Executors,  and  Securities 
Insurance  Corporation,  (a.) 

Company  —  Company  formed  to  carry  on  financial 
opercUions — Capital — Assets — Investment —  Surrender 
of  pari  to  improve  remainder — Reduction  of  capital 
— Ultra  vires — Memorandum  of  association — Com- 
panics  Jets,  1867  (30  &  31  Vict,  c.  131),  s,  9,  and 
1877  (40  <fc  41  Vict.  c.  26),  s.  3. 

The  surrender  by  a  limited  financial  cx>mpany  of  a 
part  of  a  security,  constituting  one  of  its  assets,  for  the 
purpose  of  improving  the  remainder,  where  the  company 
is  acting  wUhin  the  scope  of  its  business  as  set  forth  in 
the  memorandum  of  association,  is  not  a  reduction  of 
capital  within  the  Companies  Ads,  1867  and  1877,.  re- 
quiring  the  sanction  of  the  court. 

Motion. 

The  defendant  corporation  was  incorporated  in  1887 
under  the  Companies  Acts,  1862-1886,  with  a  nominal 
c^tal  of  £2,000,000,  divided  into  200,000  shares  of 
£10  each. 

By  the  memorandum  of  association  the  objects  were 
declared,  inter  alia,  to  include  the  receiving  of  money 
on  deposit,  making  loans  on  security,  and  **  generally 
of  lending  money  on  such  terms  as  might  seem 
expedient,  and  the  carrying  on  of  financial  operations 
of  every  land,  the  borrowmg  of  money  and  giving 
security,  the  investing  of  money,  the  munaging, 
disposing  of,  or  otherwise  dealing  with  all  or  any  part 
of  the  property  of  the  company,  and  the  doing  of  all 
things  conducive  to  the  attainment  of  such 
objects.** 

The  corporation  held  6,325  fully  ]^aid-up  £5  shares 
in  a  company  formed  for  constructing  a  railway  in 
Spain  under  a  concession  granted  by  the  Spanish 
Government. 

Bjy  an  agreement  dated  the  14th  of  May,  1895,  and 
mam  between  the  corporation  and  the  said  railway 
company,  after  reciting  that,  owing  to  lack  of  funds, 
the  company  were  unable  to  complete  their  line,  and 
consequently  were  likely  to  forfeit  their  concession, 
and  that,  it  being  impossible  to  ndse  further  capital,  a 
bonk  would  advance  the  requisite  money  on  the 
guanmtee  of  approved  g^uarantors,  and  that  in  con- 
siderstion  of  giving  the  guarantee  the  guarantors 
should  have  transferred  to  them  by  the  shareholders  a 
part  of  the  issued  share  capital  in  proportion  to  their 
holdings,  it  was  agreed  that  the  corporation,  on 
being:  satisfied  that  me  scheme  had  become  binding 

(a.)  Beported  by  C.  G.  Hensley,  Esq.,  Barrister- 
at-Law. 


on  all  parties,  would  at  the  request  of  the  railway 
company  transfer  2,000  shares,  of  the  nominal  value 
of  £10,000,  being  part  of  the  6,325  shares  held  by 
them,  as  the  railway  company  might  direct. 

The  plaintiff  thereupon,  on  the  23rd  of  May,  1895, 
issued  a  writ,  on  behafi  of  himself  and  all  other  share- 
holders in  the  corporation,  against  the  corporation 
claiming  a  declaration  that  the  agreement  was  ultra 
vires,  and  an  injunction  preventing  it  from  being  car- 
ried into  effect.  The  plaintiff  also  served  notice  of 
motion  to  the  same  effect,  on  the  ground  that  the 
corporation  would  derive  no  benefit  from  the  transfer, 
that  it  therefore  amounted  to  a  surrender  of  assets, 
and  was  consequently  uUra  vires. 

By  the  affidavit  of  its  ^neral  manager  the  cor- 
poration stated  that  the  object  of  the  proposed  trans- 
fer was  to  assist  the  railway  company  in  completing 
its  line,  and  thus  to  give  a  real  value  to  the  rest  of 
the  shares  held  by  the  corporation,  and  that  unless 
this  was  done  the  whole  agreement  would  fall  through, 
and  by  the  affidavit  of  the  chairman  of  the  railway 
company  it  was  shown  that  if  the  agreement  fell 
through  the  line  would  remain  uncompleted,  and  that 
total  loss  would  result. 

By  consent  the  motion  was  treated  as  the  trial  of 
the  action. 

E,  B,  Cooper,  for  plaintiff. — By  section  9  of  the 
Companies  Act,  1867,  no  reduction  of  capital  such  as 
is  here  proposed  by  the  surrender  of  a  part  of  the 
assets  of  the  corporation,  can  be  made  without  an 
order  of  the  court  obtained  as  prescribed  by  the 
Act.  Section  3  of  the  Companies  Act  extends  the 
meaning  of  **  capital.'*  It  is  uUra  vires,  not  being 
sanctioned  by  the  memorandum  of  association. 

Renshaw,  Q,C,,  and  Kirby,  for  defendant  corpora- 
tion.— As  a  financial  company  the  corporation  may  do 
what  it  thinks  best  to  protect  assets.  The  memoran- 
dum covers  what  is  proposed,  and  the  court  will  not 
interfere  with  the  corporation  in  the  carrying  on  of 
its  business:  Taunton  v.  Royal  Insurance  Co,,  12 
W.  E.  519,2  H.&M.  135. 

Kekewich,  J. — I  think  that  what  is  proposed  to  be 
done  by  the  corporation  cannot  be  called  a  '*  reduc- 
tion of  capital,**  and  if  this  is  so  it  is  clearly  within 
their  powers.  It  is  true  that  the  rules  enacted  by  the 
Legislature  to  be  followed  in  a  case  of  reduction  of 
capital  are  very  strict,  but  they  were  never  intended 
to  paralyse  the  ordinary  business  of  a  company,  and 
in  reference  to  that  busmess  they  must  be  somewhat 
elastically  construed. 

Were  I  to  hold  this  to  be  "  a  reduction  of  capital  *' 
I  should  be  obliged  to  say  that  whenever  a  company 
parts  with  any  of  its  assets — e,g,,  investments  or 
securities — that  is  a  reduction  of  capital.  In  one 
sense  it  is,  but  not  in  the  sense  of  reducing  the 
capital  of  a  trading  corporation. 

Suppose,  for  instonce,  a  company  allowed  to  invest 
on  mortgage  of  land  invests  £10,000  on  such  a  mort- 
gage, and  &at  the  land  becomes  depreciated  and  impos- 
sible to  let,  and  the  company  cannot  and  apparentiy 
never  will  get  anything  out  of  their  mortgage,  and 
suppose  the  mortgagor  were  to  sajr  to  them,  *'  If  you 
wuf  release  a  few  acres  here,  I  thmk  I  should  lay  out 
some  roads  and  so  forth,  and  in  a  few  years  the  value 
of  the  whole  estate,  and  consequently  of  your  security, 
will  be  much  improved,"  and  the  company  think  it  is 
worth  trying,  and  honestiy  think  that  by  giving  up 
part  of  their  security  they  may  obtain  a  benefit, 
would  it  not  be  utterly  absurd  to  hold  in  such  a  case 
that  this  was  a  reduction  of  capital,  needing  the 
sanction  of  the  court  on  a  petition  and  the  writing  of 
the  words  "  and  reduced  *^?  Now,  this  is  a  case  on 
similar  lines.    This  is  an  investment  or  security  form- 
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ing  part  of  tlie  assets  of  the  company.  The  company's 
assets  are  employed  in  business,  and  this  being  a 
financial  company  has  a  right  to  advance  its  basiness 
in  any  manner  within  what  an  ordinary  business  man 
might  do  in  the  ordinary  way  of  advancing  his 
basiness.  This  motion  is  treated  as  the  trial  of  the 
action,  and  I  give  judgment  for  the  defendants,  the 
judgment  to  be  prefaced  by  the  words  "the  court 
being  of  opinion  that  there  is  nothing  to  prevent  the 
defendant  company  from  entering  into  and  carrying 
out  the  agreement  of  the  14th  of  May,  1895."  The 
plaintiff  to  pay  all  costs  of  the  action. 

Solicitors,  Ashurat,  Morris,  Crisp,  &  Co. ;  Slaughter 
&  May. 


Q.  B.  Div.  \ 

(Lord  Russell  of  Killowen,  C.J.,  {  Deo.  21. 

and  Wills  and  Wright,  JJ.)      ) 

Ex  parte  Arton  (No.  1).  (a.) 

Ejiradition  —  Requisition  by  foreign  Government  — 
**  Offence  of  a  political  character** — Bon^  fides  of 
foreign  Government — Jurisdiction  of  court — Extra- 
dition Act,  1870  (33  &  34  Vict  c,  52),  s,  3. 

Upon  an  application  by  the  accused  for  a  writ  of 
habeas  corpus,  the  court  has  no  jurisdiction  to  entertain 
or  deal  with  the  qu/'ntion  whether  the  foreign  Govern- 
meut  in  demanding  the  surrender  was  acting  in  good 
faith  and  in  the  interests  of  justice. 

Application  for  a  rule  nisi  for  a  habeas  corpus. 

The  application  was  made  on  behalf  of  Emile 
Arton,  now  a  prisoner  in  Her  Majesty's  Prison,  Hollo- 
way,  and  it  called  upon  the  Secretary  of  State  for  the 
Home  Department,  Sir  John  Bridge,  and  the  Govern- 
ment of  the  French  Republic  to  show  cause  why  a 
writ  of  habeas  corpus  should  not  issue  to  bring  up. the 
body  of  Eroile  Arton,  against  whom  an  order  of 
extradition  had  been  made  by  Sir  John  Bridge, 
sitting  at  Bow-street  Police  Court. 

The  offences  in  respect  of  which  the  order  of  com- 
mittal had  been  made  were  six  in  number :  (1)  Falsifi- 
cation of  accounts  and  using  falsified  accounts;  (2) 
fraud  as  agent  or  trustee ;  (3)  obtaining  money  and 
goods  by  false  pretences;  (4)  crimes  against  the 
bankruptcy  laws ;  (5)  larceny ;  (6)  embezzlement. 

The  application  for  the  rule  was  made  upon  four 
grounds,  namely— first,  that  the  magistrate  com- 
mitted the  accused  for  an  oftence  which  is  not  within 
the  Extradition  Treaty ;  secondly,  that  the  deposi- 
tions did  not  disclose  a  primd  facie  case  in  support  of 
the  charges;  thirdly,  that  the  demand  for  Arton*s 
surrender  was  not  made  in  good  faith ;  and,  fourthly, 
that  the  demand  was  made  for  political  purposes. 

The  Extradition  Treaty  with  France,  made  in  1878, 
provides,  in  clause  3,  that  the  crimes  in  respect  of 
which  extradition  is  to  be  granted  are  the  following : 
(18)  \*Fiaud  by  a  bailee,  banker,  agent,  factor, 
trustee  or  director,  or  member  or  public  officer  of 
any  company,  made  criminal  by  any  Act  for  the  time 
bemg  in  force*';  and  section  3  of  the  Extradition 
Act.  1870(33  &  34  Vict.  c.  32),  provides  that  **the 
following  restrictions  shall  be  observed  with  respect 
to  the  surrender  of  fugitive  criminiJs :  (1)  A  fugi- 
tive criminal  shall  not  be  surrendered  if  the  offence 
in  respect  of  which  his  surrender  is  demanded  is  one 
of  a  political  character,  or  if  he  prove  to  the  satisfac- 
tion of  the  police  magistrate,   or  the  court  before 

(o.)  Reported  by  Sir  Sherston  Baker,  Bart., 
Barrister-at-Law. 


whom  he  is  brought  on  habeoB  corptis,  or  to  the  Secre- 
tary of  State,  that  the  requisition  for  his  surrender  hat, 
in  fact,  been  made  with  a  view  to  try  or  punish  him 
for  an  offence  of  a  political  character.*' 

G,  W.  Mathews,  in  support  of  the  ^plication.— 
With  regard  to  the  first  ground  of  the  applioation, 
the  crime  of  **faux,**  which  is  included  in  the  order 
of  committal,  and  which  is  translated  as  ''falsifica- 
tion of  accounts  and  using  falsified  accounts,*'  is  not 
a  crime  within  the  meaning  of  the  Extradition  Treaty 
with  France,  and  therefore  it  is  not  a  crime  with 
respect  to  which  extradition  can  be  granted.  [A  rule 
was  in  the  result  granted  upon  this  ground.]  With 
regard  to  the  second  ground  of  application,  that  tlie 
depositions  do  not  disclose  a  primd  facie  case  against 
the  prisoner,  as  this  applies  to  two  only  of  the  offences 
charged,  and  as  there  b  a  primd  facie  case  with 
regara  to  the  other  offences,  it  would  be  useless  to 
insist  further  upon  the  point.  [Lord  Busssll,  C.J. 
— The  court  wish  you  to  pass  over  the  third  ground 
for  the  present,  and  deal  with  the  fourth  and  last 
ground.]  By  dealing  with  the  third  ground  and 
going  through  the  facts  of  the  case  as  disclosed  in 
Arton's  affidavit,  the  argument  in  support  of  the 
fourth  ground  would  have  been  very  mudi  strensrtii- 
ened.  The  fourth  ground  is  that  the  requisition  was 
made  for  politics!  purposes.  I  submit  that  the 
demand  for  tho  surrender,  although  ostensibly  made 
for  crimes  of  fraud,  is  in  reality  m^e  for  the  parpose 
of  obtaining  political  secrets.  The  surrender  of  the 
prisoner  is  demanded  with  a  view  to  try  or  punish 
him  for  an  offence  of  a  political  character  witoin  the 
meaning  of  section  3  of  the  Extradition  Act,  1870. 
If  surrendered  upon  these  charges,  he  will  be  placed 
on  his  trial  ostensibly  for  these  charges,  but  certaiii 
questions  will  be  put  to  him  relating  to  political 
matters,  and  if  he  refuses  to  answer  and  disclose 
these  political  secrets  he  will  be  in  contempt,  and  will 
be  punished  for  contempt  of  court,  and  may  be 
imprisoned  until  he  answ3r8.  This  is  punishing  htm 
for  an  offence  of  a  political  character.  The  case  of  Ex 
parte  Castioni,  39  W.  R.  202,  [1891]  1  Q.  B.  149, 
shows  that  the  court  can  go  into  fdl  the  facts  to 
enable  them  to  judge  whether  there  has  btien  a  poli- 
tical offence.  [The  Court  refused  to  hear  any  argu- 
ment on  the  third  ground.] 

Lord  BussELL  of  Killowen,  C.J.  —  It  is  not 
necessary  that  the  court  should  consider  the 
general  law  of  extradition,  except  to  point  out 
the  distinction  between  its  political  and  its  strictiy 
judicial  aspect,  with  the  latter  of  which  alone 
we  have  to  deal.  Extradition  is  founded  upon 
the  broad  principle  that  it  is  in  the  interests  of 
civilized  communities  that  crimes,  acknowledged  by 
civilized  communities  to  be  such,  should  not  go 
unpunished,  and  it  is  part  of  the  comity  of  nations 
that  one  State  shaU  assist  another  to  bring  those  who 
commit  such  crimes  to  justice.  But  the  appUoation 
of  that  principle,  and  the  conditions  under  which 
extradition  shcJl  be  granted,  and  the  formalities  to  be 
observed  in  the  obtaming  of  extradition,  are  all  matters 
primarily  for  the  two  political  Powers  in  question  to 
arrange  in  the  first  instance  by  treaty,  and  then  to 
put  into  law  by  a  legislative  enactment  what  are  the 
conditions,  the  limitations,  and  the  dass  of  crimes  for 
which  extradition  will  be  granted.  It  is  to  the 
expression  of  the  Legislature  in  Acts  of  Parliament, 
and  to  that  alone,  that  judicial  tribunals  can  refer. 
The  Act  or  Acts  of  Parliament  are  at  once  the  sole 
source,  and  at  the  same  time  the  strict  limitation,  of 
the  judicial  functions  of  the  court.  We  are  sitting 
here  as  I'udges,  and  as  judges  only,  and  we  have 
nothing  to  do  with  political  questions  or  politiotl 
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oooaideratioiis,  except  in  so  far  as  they  are  iQtroduoed 
into  the  Act  or  Acts  we  are  called  upon  to  construe. 

The  first  ground  on  which  this  motion  was  made 
was  that  the  person  in  custody  has  heen  committed 
for  crimes  not  within  the  Extradition  Treaty.  That 
applies  to  one  only  of  the  six  charges  on  which  the 
order  of  committal  has  heen*  mhae,  namely — the 
crijie  of  faux,  or  "  falsification  of  accounts  and  ofdng 
falsified  accounts/'  It  has  heen  argued  that  that 
does  not  come  withio  the  enumeration  of  offences 
described  in  the  Treaty,  and  there  is  no  doubt  that  to 
justify  a  committal  for  any  crime  it  must  come 
wiUun  the  Treaty  and  come  within  the  Act  of  Parlia- 
ment. 7  he  only  category  in  the  Srd  article  of  the 
Treaty  which  caa  be  said  to  relate  to  it  is  the  one 
which  deals  with  '*  fraud  by  a  bailee,  banker,  agent, 
factor,  trustee,  or  director,  or  member  or  public 
oflBcer  of  a  company,"  within  the  meaning  of  the 
18th  category  of  the  Treaty.  The  court  think  that 
there  is  sufficient  in  this  point  to  graut  a  rule  upon 
Uie  point ;  and  if,  upon  argument  of  the  rule,  those 
who  represent  the  Crown  are  unable  to  satisfy  the 
court  that  it  is  properly  included,  then  steps  will  be 
taken  to  prevent  the  man  committed  being  charged 
with  that  offence. 

The  next  point  is  that  the  accused  has  been  com- 
mitted for  offences  of  which  there  is  no  primd  facie 
proof,  and  no  doubt  the  contention  on  this  second 
point  is  quite  right,  namely— that  the  court  is  enti- 
tled, and  is  bound,  to  see  whether  or  not  there  has 
been  made  out  before  the  magistrate  such  a  pHmd 
facie  case  of  guilt  as  would  entitle  him  in  the  ordi- 
nary case  of  a  crime  committed  against  the  municipal 
laws  of  this  country  to  commit  the  person  charged  to 
take  his  trial  for  that  offence.  The  allegation  of  the 
want  of  sufficient  proof  is  restricted  to  two  of  the 
charges  out  of  six,  namely — fraud  by  an  agent  within 
category  18  of  clause  3  of  the  Treaty,  and  the  obtain- 
ing money  and  goods  by  false  pretences;  but  it  is 
admitted  that  both  these  are  within  the  Treaty  and 
the  Act  of  Parliament  as  an  offence  in  respect  of 
which  an  extradition  may  properly  be  made.  It  is 
also  conceded  that  as  regards  the  remaining  offences 
it  could  not  be  successfully  contended  that  there  was 
not  ample  evidence  to  justify  the  committal.  In 
view  of  that  fact,  the  point  has  not  been  insisted  upon 
as  to  the  alleged  sufficiency  of  the  evidence  of  the 
two  charges,  fraud  by  an  agent  and  obtaining  money 
and  gooOB  by  false  pretences. 

The  third  grouna  urged  is  that  the  demand  for  an 
oxtradition  is  not  made  in  good  faith  and  in  the  inte- 
rests of  justice.  I  will  pass  by  that  for  the  present, 
aod  come  to  the  fourth,  which  is  that  the  offences 
for  which  the  prisoner  is  committed  are  political  in 
their  character,  and  that  the  surrender  has  been 
demanded  from  political  motives. 

There  is  no  doubt  that  if  it  had  been  shown  that 
the  surrender  was  demanded  for  an  offiBnce  of  a 
politioal  character,  or  that  the  surrender  was  de- 
manded with  a  view  to  try  or  punish  the  accused 
for  an  offence  of  a  political  character — ^if  either  of 
those  alternative  propositions  could  have  been  estab- 
lished— it  would  furnish  a  ground  either  for  the  inter- 
▼eotion  of  this  court,  or  for  a  declaration  by  this 
court  that  for  such  an  offence  no  extradition  could 
le^^y,  under  the  Act  of  Parliament,  be  made.  Is 
there  any  real  ground  for  either  of  these  suggestions  ? 
First,  is  this  an  offence  of  a  political  character,  or 
is  any  one  of  the  offences  an  offence  of  a  political 
character  ?  The  bare  enumeration  of  them  seems  to 
be  an  answer  to  that  suggestion.  The  bare  enumera- 
tion of  them  shows  that  they  are  completely  divested 
of  any  offence  of  a  political  character.  Then  can  it  be 
said  that  the  requisition  b  made  with  a  view  to  try  or 
punish  him  for  an  offence  of  a  political  character  ? 


It  seems  to  me  to  be  perfectly  dear  that  what  that 
means  is  this — that,  with  regard  to  a  person  whose  ex- 
tradition is  demanded,  for  having  committed  an  offence 
of  a  political  character,  the  pretence  of  a  charge  of 
another  and  a  different  crime  which  does  come  within 
the  Extradition  Act  and  the  Treaty  is  resorted  to  as 
a  pretence  and  excuse  for  demanding  the  extradition, 
in  Older  that  he  may  be  tried  and  punished  for  a 
politioal  offence  which  he  has  already  coiumitted. 
The  learned  counsel  was  pressed  as  to  what  was  the 
political  offence,  or  the  offence  of  a  poHtical  character, 
which  it  can  be  alleged  this  man  has  committed. 
The  answer  was  that  it  is  impossible  to  give  it  a  name 
or  to  describe  it.  I  therefore  come  to  the  conclusion, 
as  regards  that  fourth  point,  that  there  is  no  evidence 
to  warrant  us  in  coming  to  the  conclusion  either  that 
the  offence  in  respect  of  which  surrender  is  demanded 
is  one  of  a  political  character,  or  that  the  requisition 
for  his  surrender  has  been  made  to  punish  him  for  an 
offence  of  a  politioal  character. 

The  third  ground  was  that  the  demand  was  not 
made  in  good  faith  and  in  the  interests  of  justice.  I 
pointed  out  that  this  was  in  itself  a  very  grave  and 
serious  statement  to  put  forward,  and  one  which 
ought  not  to  be  put  forward  unless  there  are  very 
strong  grounds  for  supporting  it.  It  means  to  con- 
vey not  only  a  reflection  of  the  gravest  kind  upon  the 
motives  and  actions  of  the  responsible  Government 
of  a  neighbouring  and  friendly  Power,  but  also  a 
very  grave  imputation,  not  lightly  to  be  made,  upon 
the  judicial  authorities  of  that  friendly  Power.  But 
is  this  a  matter  open  to  us  at  all  ?  In  my  judgment 
it  is  not.  This  bears  upon  the  political  aspect  of  the 
question.  Into  its  consideration  matters  enter  of 
which  this  court  is  incompetent  to  judge,  and  of 
which,  as  I  conceive,  it  has  no  authority  to  judge. 
They  are  considerations,  if  they  exist  at  all,  to  be 
addressed  to  the  Executive  of  this  country,  and  they 
cannot  enter,  and  ought  not  to  enter,  into  the  judicial 
consideration  of  this  question,  which  to  my  mind 
turns  solely  upon  the  terms  of  the  Act  of  Parliament 
and  the  Treaty  on  which  that  Act  was  made.  Upon 
these  grounds  there  will  be  no  rule  granted,  except  on 
the  first  point. 

Wills,  J. — I  am  entirely  of  the  same  opinion. 
With  regard  to  the  point  that  Arton*s  surrender  has 
been  demanded  with  the  view  to  try  or  punish  him 
for  an  offence  of  a  political  character,  I  think  it  is 
impossible  to  doubt,  applying  the  ordinary  principles 
of  construction,  that  the  offence  of  a  political 
character  of  which  the  Act  speaks  must  be  one  which 
has  been  already  committea.  It  is  admitted  that 
there  is  no  conduct  of  the  prisoner  which  can  be  so 
described,  or  which  can  fulfil  that  condition,  that  the 
prisoner  has  already  committed  a  political  offence 
against  the  laws  of  France ;  but  it  is  said  that  if  he 
be  surrendered  he  will,  when  he  gets  into  the  hands 
of  the  French  judicial  authorities,  be  compelled 
either  to  disclose  matters  which  he  knows  or  to 
undergo  indefinite  imprisonment  until  he  does  answer 
the  questions.  The  same  considerations  prevail  here 
which  induce  us  to  say  that  we  cannot  enter  into  the 
question  whether  the  £!xecutive  of  a  foreign  counlry 
at  peace  with  us  is  honest  or  dishonest  in  the  dis- 
charge of  its  dutv,  and  these  considerations  lead  us  to 
refuse  to  entertam  the  question  whether  it  is  probable 
that  the  French  courts  will  depart  from  their  own 
laws.  We  must  assume  that  the  French  courts  will 
administer  justice  accordingi  to  their  own  laws ;  but, 
whether  they  do  that  or  not,  we  have  no  right  to 
interfere  beforehand  to  prevent  them  from  exercising 
in  this  case  the  kind  of  procedure  which  they  exer- 
cise with  rep^rd  to  any  criminal  who  may  come 
within  their  jurisdiction.    That  seems  to  me  to  be  an 
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absolute  and    complete    answer   to    the   argament 
addressed  to  us. 

Wbight,  J.,  concurred. 

Application  re/tMed,  except  on  the  first  ground. 

Solicitor  for  the  accused,  Arthur  Newton. 


IN  BANKRUPTCY. 

Q.  B.  Div.  )  J.      3 

(Vaughan  Williams,  J.)  }  ^^'  '^' 

In  re  Bassett. 
Ex  parte  Lewis,  (a.) 

Bankruptcy — Costs — Set  off  of  costs  of  an  appeal  to  a 
Divisional  Court  of  the  Queen's  Bench  Division 
against  costs  of  an  appeal  to  the  Divisional  Court  in 
Bankruptcy — Bankruptcy  Bales,  1886,  r.  353. 

The  costs  of  an  appeal  to  a  Divisional  Court  of  the 
Queen's  Bench  Division  cannot  be  set  off  against  the 
costs  of  an  appeal  to  the  Divisional  Court  in  Bank- 
ruptcy, 

Application  by  Mr.  Lewis,  liquidator  of  Bassett  & 
Co.  (Limited),  for  the  payment  out  of  court  of  a 
sum  of  £20  lodged  by  him  as  security  for  costs  of  an 
appeal  to  the  Divisional  CJcurt  in  Bankruptcy,  under 
the  foUowing  circumstances. 

Mr.  Lewis,  shortly  after  his  appointment  as  liqui- 
dator of  Bassett  &  Co.  (Limited),  brought  a  mis- 
feasance summons,  under  the  Companies  (Winding- 
up)  Act,  1890,  against  Mr.  Bassett,  a  director  of  the 
company,  in  the  Birmingham  County  Court.  Mr. 
Lewis  succeeded  on  the  summons,  and  Mr.  Bassett 
appealed  to  the  Queen's  Bench  Division,  where  his 
appeal  was  dismissed  with  costs. 

Mr.  Lewis  then  presented  a  bankruptcy  petition 
against  Mr.  Bassett  in  the  same  county  coiu*t,  and 
the  petition  was  dismissed.  Mr.  Lewis  appealed  to 
the  Divisional  Court  in  Bankruptcy,  but  the  appeal 
was  dismissed  with  costs  (see  43  W.  B.  427). 

Mr.  Lewis  now  applied  for  the  payment  out  of 
court  of  the  sum  of  £20  lodged  by  him  as  security 
for  the  costs  of  his  appeal,  upon  the  ground  that  he 
was  entitled  to  set  off  the  costs  of  the  appeal  to  the 
Queen's  Bench  Division,  in  which  he  had  succeeded, 
against  the  costs  of  the  Appeal  to  the  Divisional 
Court  in  Bankruptcy,  in  which  he  had  failed. 

Muir  Mackenzie,  for  Mr.  Lewis. — In  the  case  of 
Ex  parte  Griffin,  Be  Adams  {No,  2),  28  W.  R.  714,  14 
Ch.  D.  37,  it  was  held  that  costs  in  the  High  Court 
could  not  be  set  off  against  costs  in  bankruptcy,  but 
where  that  case  is  cited  in  Williams  on  Bankruptcy, 
6th  ed.,  p.  128,  it  is  stated  that  this  can  hardly  be  so 
now  that  bankruptcy  matters  are  assigned  to  the 
Queen's  Bench  Division. 

F.  C.  Willis,  for  Mr.  Bassett^In  Robson  on 
Bankruptey,  7th  ed.,  p.  373,  it  is  stated  that  the  costs 
of  proceedings  in  the  High  Court  not  in  bankruptey 
cannot  be  set  off  against  the  coste  of  proceedings  in 
bankruptey,  and  Barker  v.  Hemming,  28  W.  R.  764, 
is  cited  in  support  of  that  proposition. 

The  cases  of  Pelton  v.  Harrison  {No.  2),  [1892]  1 
Q,  B.  118,  40  W.  R.  Dig.  181,  and  Blakey  v.  Latham, 
38  W.  R.  193,  43  Ch.  D.  23,  were  also  referred  to. 

Vauqhan  Williams,  J.— In  my  judgment  I  ought 
not  to  allow  these  coste  to  be  set  off.  I  should  Uke 
to  do  so  if  I  could  see  my  way  to  it,  because  I  think 


(a.)  Reported  by  P.  M.  Fbanoke,  Esq.,  Barrister- 
at-Law. 


that  in  the  present  case  such  a  set-off  would  be  just 
and  equiteUe  between  the  parties.  It  is,  however, 
clear  that  up  to  the  date  of  the  passing  of  the  Judi- 
cature Act  coste  of  an  appeal  on  the  chancery  side 
could  not  be  set  off  against  an  appeal  on  the  bank- 
ruptey side;  the  question,  up  to  that  date,  was 
altogether  unarguable.  Now,  it  must  be  seen 
whether  there  is  anything  in  the  Judicature  Aot  to 
alter  this  stete  of  things,  and  I  cannot  discover  that 
there  is  anything  express  on  this  point  to  be  found  in 
the  Act  itself.  The  rules  which  give  power  to  a 
taxing  master  to  set  off  relate  only  to  the  common 
law  side — or  rather,  to  the  Queen's  Bench  Division. 
Therefore,  as  there  is  no  express  enactment  or  role 
allowing  the  set-off  in  such  a  case  as  the  present,  it 
must  be  seen  whether  there  is  anything  in  the  fact 
that  these  judg^ente  are  hofh  of  them  judgmente  of 
Divisional  Courte,  which  pointe  to  the  oondosion 
that  one  set  of  coste  may  be  set  off  against  the  other. 

I  think  that  there  is  nothing  at  all  in  this  fact 
which  can  lead  me  to  such  a  conclusion,  and  I  am 
therefore  of  opinion  that  the  coste  of  the  appeal  from 
the  county  court  to  the  Queen's  Bench  Division 
cannot  be  set  off  against  or  deducted  from  the  costs 
of  the  appei^  from  the  county  court  to  the  Divisional 
Court  in  Bankruptcy.  There  are  many  and  good 
reasons  for  keeping  coste  in  bankruptey  distinct  from 
other  coste.  Proceedings  in  bankruptey  are  in  them- 
selves of  a  very  special  nature,  and  are  teken  against 
a  man  with  a  view  of  altering  his  status,  and,  in  my 
opinion,  coste  in  such  proceedings  ought  not  to  be 
set  off  against  or  deducted  from  coste  in  other  pro- 
ceedings. 

Application  dismissed. 

Solicitors  for  the  applicant,  Harvey s  &  Capron, 

Solicitor  for  the  respondent,  F,  Hatton. 


Prob.  DW^&A^,  Div.  ^  j^^^  g^  jg^^^ 

In  the  Qoods  of  Ponsonby,  Deceased,  (a.) 
Probate^ Administration — Bodily  incapacity  of  executor 
— Grant  during  incompetency  for  use  and  benefit. 

Where  a  sole  executor  was  bodily  incapaMe  of  acting, 
and  likely  to  remain  so  for  some  time,  the  court  granted 
letters  of  administration  with  the  will  ann^ced  to  a 
residuary  legatee  for  life,  for  the  executor's  use  and 
benefit  during  his  incompetency. 

Motion  for  a  grant  of  letters  of  administration  of 
the  personal  estete  of  Q^orgina  Melite  Maria  Pon- 
sonby, with  will  dated  the  17th  of  May,  1877,  and 
codi<nl  dated  the  17th  of  December,  1894,  to  Harriet 
JuUa  Frances  Ponsonby,  one  of  the  residuary  lesatees 
for  life,  for  the  use  and  benefit  of  Sir  Henry  Frederiok 
Ponsonby,  the  surviving  executor,  during  his  incom- 
petency. 

The  deceased  died  on  the  18th  of  February,  1895, 
having  by  her  said  will  and  codicil  appointed  Sir 
Henry  Frederick  Ponsonby  and  the  Rev.  Frederick 
John  Ponsonby  her  executors  and  trustees,  and  in  the 
evente  which  had  happened  leaving  her  sister,  the 
said  Georgina  MeUte  Maria  Ponsonby,  residuary 
legatee  for  life  of  two-thirds  of  the  estate,  and 
another  sister,  SeUna  Barbara  Barinff,  residuary 
legatee  for  life  of  the  remaining  one-third.  The  Rev. 
Frederick  John  Ponsonby  predeceased  the  testatrix. 
Sir  Henry  Frederick  Ponsonby  was  dangerously  ill, 

(a.)  Reported  by  J.  Geeakd  Lainq,  Esq.,  Banister- 
at-XiSW. 
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totally  unable,  and  not  likely  lor  a  long  time,  aooord- 
ing  to  the  doctor's  affidavit,  to  be  able  to  nnderatand 
or  attend  to  business  mattes. 

The  sister  SeUna  Barbara  Baring  had  given  her 
written  consent  to  the  present  appHoation. 

B.  A*  PrUehard  and  PrieUley,  in  support  of  the 
motion,  applied  for  a  grant  either  under  section  73  of 
the  Court  of  Probate  Act,  1857  (20  &  21  Vict.  c.  77), 
to  the  residuary  legatee  as  such,  or  for  a  grant  in  the 
termii  of  the  motion  without  reference  to  section  73, 
referring  to  Williams  on  Executors,  9th  ed.,  p.  441. 
Where  th)B  executor  is  disabled  from  acting  or  be- 
comes incapable  of  legal  acts  as  here,  then  there 
should  be  a  grant  of  temporary  administration,  as 
put  in  1  Oughton's  Oido  Judiciorum,  tit.  219,  In  (a  2), 
jhurante  corporis  aut  animi  vitio, 

JsDVB,  P. — I  think  the  nassage  in  Oughton  in- 
dndee  bodilT  incapacity,  ana  the  grant  should  go  in 
the  terms  of  the  motion. 

Mo^onaUowecU 

•    SolidtorB,  Leman  A  Co. 


Dec.  2. 


|gou0e  Of  ^(^tbn. 

Prom  C.  A*    A 
Bngland.     ) 

Fobd'8  Hotsl  Co.  v.  Ba&tlett.  (a.) 
Arhiiraii4m — Stay  of  proceedinga—**  Step  in  proceed- 
inffs  ^'-^ArbOraiion  Act,  1889, «.  ^--PracHce-— Appeal 
^-Judicature  Ad,  1894,  s.  1. 

A  defendant  hy  taking  out  a  aummone  for  obtaining 
an  order  for  an  exteneion  of  time  for  delivery  of  defence 
fajfces  a  '*  $tep  in  the  proceedings  "  toithin  the  meaning 
of  eecHon  4  of  the  Arlntruti4m  Act,  1889. 

Defdeion  of  the  Court  of  Appeal,  43  W.  B.  453, 
[1805]  1  Q.  B.  850,  affirmed. 

Section  1  of  the  Judicature  Ad,  1894,  applies  only  to 
appeals  from  the  High  Court  to  the  Court  of  Appeal. 

This  was  an  appeal  from  the  Court  of  Appeal 
fLopes  and  Big^,  L.JJ.)  reported  43  W.  B.  453, 
[1895]  1  a  B.  850. 

The  action  was  brought  to  recover  the  balance  of 
monej  alleged  to  be  due  for  work  done  under  a 
building  contract,  which  contained  a  stipulation  that 
any  disputes  arising  between  the  parties  out  of  the 
oootract  should  be  referred  to  arbiteution. 

The  defendants,  the  present  appellants,  entered  an 
Miance,  and  on  three  occasions  obtained  from  the 
atiff  written  consents  to  extensions  of  time  for 

J  their  defence.    The  defendants  took  out  a 

■nznmons  asking  for  further  time  for  delivery  of 
defence,  and  obtained  from  the  master  a  further 
aOowanoe  of  fourteen  days. 

The  defendants  then  applied  at  chambers  under 
BUJtinn  4  of  the  ArUtration  Act,  1889,  for  a  stay  of  all 
proceedings  in  the  action. 

tftCc^Una,  J.,  made  the  order.  This  was  reversed  by 
ibe  Conrtof  AppeaL 

The  defendants  appealed. 

Edufard  Boyle  {J.  P.  Murphy,  Q.C.,  with  him),  for 
the  respondent,  uiged  a  preliminary  objection.  By 
section  1  of  the  Judicature  Act,  1894,  no  appeal  lies 
from  an  interlocutory  judgment  or  order  without  the 
Itfttve  of  the  oomt. 

[The  House  was  of  opinion  that  the  section  only 

(a.)  Beported  by  Chablbs  H.  Gbapton,  Esq., 
Barrister-at-Law. 


appHed  to  appeals  from  the  court  of  first  instance 
to  the  Court  of  AppeaL] 

Cyril  Dodd,  Q.C.,  Bad  Arnold  Siatham{W.  H.  Naale 
with  them),  for  the  appellants. — An  application  for 
an  extension  of  time  is  not  a  *'  step  in  the  proceedings 
within  the  meaning  of  the  Arbitration  Act :  ChappeU 
V.  North,  40  W.  B.  16.  [1891]  2  Q.  B.  252 ;  Brighton 
Marine  Palace  and  Pier  Co,  v.  Woodhouse,  41  W.  R. 
488.  [1893]  2  Ch.  486 ;  Ives  v.  WiUans,  42  W.  B. 
396,  483.  [1894]  1  Ch.  68 ;  2  Ch.  478 ;  Bein  v.  Stein, 
66  L.  T.N.  8.  470,  40  W.  R.  Dig.  192;  Youngs. 
Buckett,  30  W.  B.  511 ;  Spincer  v.  WaUs,  37  W.  B. 
676.  23  a  B.  D.  350 ;  Bichards  v.  Culleme,  7  Q.  B. 
D.  623,  30  W.  B.  Dig.  103. 

Murphy,  Q.Ct  and  Edward  Boyle,  for  the  respon* 
dents,  were  not  heard. 

Lord  Halsbubt,  C. — I  think  this  is  a  very  plain 
case.  The  4th  section  of  the  Arbitration  Act,  1889, 
provides  that  a  person  who  has  by  any  contract 
affreed  to  go  to  arbitration  may  be  compelled  to 
observe  that  contractual  obli^tion  if  some  proceed- 
ing before  the  court  is  taken  m  order  to  stay  the  pro- 
ceedings. In  this  provision  there  come  the  words 
which  your  lordships  have  to  construe— vis.,  <*  before 
delivermg  any  pleadings  or  taking  aoy  other  steps  in 
theprocMdinn." 

Now,  the  defendants  took  out  a  summons  in  this 
form :  "  Let  all  parties  concerned  attend  the  master 
at  chambers  ...  on  the  hearing  of  an  applica- 
tion on  the  part  of  the  defendants  that  they  may 
have  one  month's  further  time  to  deliver  aefence 
therein." 

Upon  thb  summons  the  master  made  an  order  that 
the  defendants  should  have  fourteen  days'  further 
time  for  delivering  their  defence.  The  sole  question 
upon  which  we  have  been  engaged  so  long  is  whether 
this  is  a  step  in  the  proceedings.  It  seems  to  me  that 
it  is.  I  am  not  going  to  give  any  definition  of  what  a 
'*  step  in  the  proceedings  "  may  be ;  it  is  enough  f o  r 
this  case  to  say  that  this  is  a  "step  in  the  proceed- 
ings." 

There  can  be  no  doubt  that  what  was  in  the  mind 
of  the  Legislature  was  this — one  of  the  great  scandals 
which  induced  the  Legislature  to  interfere  by  statu- 
tory provision  was  the  delay ;  and  another  was  the 
costs  mcurred.  notwithstanding  that  the  proceedings 
did  not  go  on,  so  that  there  were  a  great  number  of 
proceedinp^  for  which  the  parties  had  to  pay,  although 
they  furnished  no  ultimate  decision  of  their  rights. 
The  intention  of  the  Leg^islature  in  giving  effect  to  the 
contract  of  the  parties,  and  saying  that  one  of  them 
should  be  entitled  to  make  an  aoplication  to  insist 
that  the  matter  should  be  referred  aooording  to  the 
original  agreement,  was  that  they  should  at  once,  and 
before  any  further  proceedings  were  taken,  specify  the 
terminus  a  quo,  and  that  if  an  application  to  stay  pro- 
ceedings was  made  under  those  circumstances  then 
that  the  court  should  enforce  the  contractual  obliga- 
tion to  go  to  arbitration.  That  seems  to  me  a  very 
wise  provision — that  costs  should  not  be  thrown  away 
in  beginning  to  litigate. 

I  have  designedly  avoided  saying  anything  about 
the  other  point  which  one  of  the  appellant's  counsel 
attomptea  to  argue,  namely — that,  independently  of 
the  Act  of  1889,  Sie  court  has  an  inherent  jurisdiction 
to  stay  proceedings  in  an  action.  Nothing  appears  to 
me  more  mischievous  as  a  precedent  than,  when  a 
case  of  this  sort  involving  a  question  simply  upon 
procedure  is  taken  and  appealed  from  court  to  court 
on  one  ground,  for  the  parties  when  they  come  before 
the  last  court  of  appeal  to  attempt  to  raise  a  question 
dependent  on  a  wholly  different  ground,  and  one 
which  has  not  been  considered  by  any  one  of  the 
learned  judges  before  whom  the  case  had  come. 

16 
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Under  these  oiroamstanoes  I  apprehend  yonr  lord- 
ships will  not  think  it  right  to  consider  such  a  point 
at  all.  Confining  ourselves  to  the  one  point  which 
has  been  litigated  here,  I  entertain  no  dooot  whatever 
that  the  appeal  ought  to  be  dismissed  with,  costs,  and 
I  move  your  lordsmps  according. 

Lord  Watson. — I  am  of  the  same  opinion.  The 
only  question  raised  by  this  appeal  is  an  exceedingly 
small  one,  and  in  my  opinion  it  has  been  lu^htly 
decided  by  the  learned  judges  in  the  Appeal  (x>urt. 
I  see  no  reason  to  doubt  tnat  an  order  obtained  upon 
a  summons  for  extension  of  time  for  delivery  of 
defence  is  a  "  step  in  the  proceedings  '*  by  the  defen- 
dant within  the  meaning  of  section  4  of  the  Arlutra- 
tion  Act. 

Lord  Maonaohten  and  Lord  Morris  concurred. 

Lord  Shand. — I  am  also  of  opinion  that  the 
application  by  the  appeUants  for  an  extension  of 
time  to  deliver  their  defence,  upon  which  an  order 
giving  fourteen  days  was  obtained,  was  a  step  in  the 
proceedings.  The  proceediug  in  question  was  unlike 
that  in  the  cases  wrdch  have  been  mentioned,  where 
agents  without  coming  into  court  at  all  had  given  an 
extra-judicial  and  voluntary  consent,  because  this 
proceeding  took  place  judicially  in  chambers,  which 
was  the  same  as  if  in  court.  It  is  true  the  application 
came  before  a  master,  and  not  before  the  ju(^ ;  but 
he  was  sitting  as  representing  tiie  judse,  and  the 
proceeding  was  therefore  unquestionably  judicial 
and  a  proceeding  in  the  cause.  I  think  further  that 
the  proceeding  of  presenting  such  a  summons  and 
supporting  it  before  the  master  implied  a  statement 
to  the  effect  that  the  appellants  were  to  defend  the 
action.  It  was  on  that  representation  only  that  the 
order  of  court  was  obtained.  Having  regard  to  the 
provisions  of  the  Arbitration  Act,  this  appears  to 
me  to  have  been  in  effect  an  abandonment  of  the 
proposal  to  have  the  subject  of  the  cause  disposed  of 
by  arbitration.  On  these  grounds  I  am  of  opinion 
with  your  lordships  that  ike  appellants'  summons 
with  what  followea  on  it,  was  a  step  in  the  proceed- 
ings, and  that  the  judgment  of  the  Court  of  Appeal 
ought  to  be  affirmed. 

Lord  Davby. — I  concur. 

Order  appealed  from  affirmed,  and  appeal  diemissed 
with  costs. 

Solicitors  for  the  appellants,  W.  L.  Cooper,  for 
Morgan  &  Co,^  Chepstow. 

Solicitors  for  the  respondent,  Munns  <b  Longden. 


Coutt  Of  Appeal* 

From  Chan.  IHv.       ] 
(lindley,  A.  L.  Smith,  }  Dec.  18. 

and  Rigby,  L.JJ.)     ) 

In  re  Harvey. 
Harvxt  v.  Hobday,  (a.) 
Mortgage— Settlement — Charge  on  inheritance— Payment 
by  tenant  for  life — Presumption  of  intention  for  oum 
benefit — Relation  of  parent  and  child. 

The  fact  that  the  relationship  of  parent  and  child 
eooists  between  a  tenant  for  life  and  remaindermen, 
though  not  immaterial,  is  not  of  itself  sufficient  to  rebut 
tJie  presumption  that  a  tenant  for  life  who  pays  off  a 

(o.)  Beported  by  W.  Shallcross  QopDABp,  Esq.. 
Bapi^ter-at-I^w, 


charge  Mpon  tJie  inJieritance  intends  to  keep  the  charge 
alive  for  his  oum  benefit,  and  not  for  the  benefit  of  ^ 
remaindermen. 

Appeal  by  the  plaintiff  from  a  refusal  of  Eekewidh, 
J.,  to  vary  the  chief  clerk's  certificate. 

The  plaintiff,  a  son  of  Charlotte  Emily  Harvey, 
widow  of  Charles  Bloomfield  Harvey,  took  out  a 
summons  in  November,  1894,  to  have  it  determined 
whether  he,  as  executor  of  his  mother,  who  was 
tenant  for  life  under  her  husband's  will,  was  entitled 
to  be  paid  by  the  trustees  of  the  will  out  of  the  oorput 
of  the  estate  an  amount  which  had  been  applied  by 
the  trustees  out  of  the  income  of  the  widow  as  tenant 
for  life  in  order  to  pay  off  a  mortgage  iq>on  the  in- 
heritance. The  testator  left  all  his  property  (exc^t 
a  pair  of  houses  in  Western-road,  Bomford,  which 
were  not  to  be  sold  during  the  widowhood  of  his  wife, 
and  which  were  subject  to  a  mortgage)  to  his 
executors  upon  trust  to  sell  and  to  pay  &e  income  of 
the  proceeds  to  his  wife  during  widowhood,  and  Met 
her  death  or  second  marriage  to  divide  the  cornui 
equally  amongst  his  children  who  should  be  then 
living. 

The  two  houses  in  Westem^road,  Bomford,  were 
mortgaged  to  a  building  society,  the  principal  money 
and  interest  bein^  repayable  by  monthly  instalments. 
The  trustees  apphed  the  rents  of  one  of  the  houses  for 
the  monthly  repayments,  and  by  the  addition  of  a 
further  sum  from  the  testator's  estate  finally  paid  off 
the  mortgage  in  June,  1882. 

Mrs.  Harvey  died  in  March,  1891,  having  never  re- 
married. The  houses  were  sold  in  May,  1893,  for 
£1,225,  and  the  plaintiff  claimed  so  much  of  this 
amount  as  represented  capital  in  the  monthly  pay- 
ments to  the  building  society.  An  inquiry  was 
directed  as  to  what  amount  (if  any)  was  due  to  the 
plaintiff  as  executor  of  the  widow  and  tenant  for  life 
m  respect  of  money  expended  out  of  the  widow's 
income  in  paying  off  the  incumbrances.  The  chief 
derk  bv  his  corticate  found  that  nothing  was  due, 
and  Kekewich,  J.,  affirmed^this  decision. 

The  plaintiff  appealed. 

Warrington,  Q,C.,  and  O,  Curtis  Price,  for  the 
appellant. — ^The  question  is  whether  there  is  any 
different  presumption  of  law  where  the  relationship 
of  parent  and  child  exists  between  the  tenant  for  lira 
and  the  remaindermen. 

They  referred  to  BurreU  v.  Earl  of  Egremant,  7 
Beav.  205;  Morley  v.  Morley,  4  W.  B.  75,  5  DeG.  M. 
&  G.  610;  and  Topham  v.  Booth,  35  W.  B.  716,  35 
Ch.  D.  607. 

Benahaw,  ^'C.,  and  Marcy,  for  the  respondents. — 
The  law  on  the  subject  is  clearly  laid  down  in  Adams 
V.  AngeU,  25  W.  B.  139,  5  Ch.  D.  634,  ^5  W.  R.  Dig- 
163. 

They  also  referred  to  Jones  v.  Morgan,  1  Br.  C  C 
206. 

Lindley,  L  J. — I  think  it  is  established  by  the 
evidence  beyond  any  reasonable  doubt  that,  as  a 
matter  of  fact  (whatever  the  explanation  of  it  may 
be),  the  rents  of  one  of  the  two  mort^paged  houses 
were  applied  by  the  trustees  of  the  will  in  paying  the 
instalments  which  became  due  under  the  mortgage  to 
the  building  society.  Then,  as  re^^ards  the  law,  I 
think  Mr.  Warrington  is  right  in  saymg  that  the  onus 
is  upon  the  defendants  to  prove  that  the  ordinary 
legal  presumption  does  not  apply,  that  is,  that  a 
tenant  for  life  who  pays  off  an  incumbrance  upon  the 
inheritance  does  so  for  his  own  ben^t.  The  fact  that 
the  tenant  for  life  and  the  remaindermen  stood  in  the 
relation  of  parent  and  child  is  no  doubt  a  material 
circumstance,  and  if  there  were  anything  else  to  rebut 
the  presumption  that  fact  would  be  <S  importaaoa. 
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But  I  do  not  think  any  of  the  authorities  goes  the 
length  of  saying  that  the  existence  of  that  rolation- 
ship  standing  alone  is  snffident  to  rebnt  ^e  presump- 
tion. We  must  therefore  look  at  the  oiromnstanoes 
to  see  what  there  is  to  rebut  the  presumption.  [His 
lordship  stated  the  facts,  and  continued: — ]  The 
tenant  for  life  had  no  option  about  paying  off  the 
mortgage  debt ;  indeed,  it  was  rather  to  her  interest 
that  it  should  be  paid  off.  And  it  is  one  important 
fmot  that  no  other  property  but  these  two  houses  was 
subject  to  the  mortgage.  The  fact  that  some 
arrangement  was  made  that  the  rent  of  one  of  the 
bouses  should  be  applied  in  paying  off  the  mortgage 
debt  does  not  throw  any  light  upon  the  question 
whether  the  tenant  for  life  intendea  that  it  should  be 
paid  off  for  the  benefit  of  her  children.  Then,  putting 
all  the  facts  together,  it  comes  to  this :  on  the  one 
side  is  the  legal presomption  which  I  have  mentioned, 
and  on  the  ouier  side  there  is  nothing  to  rebut  it  but 
the  relationship  between  the  parties ;  and  that,  as  I 
have  already  said,  is  not,  in  my  opinion,  sufiScient  to 
rebut  the  presumption.  I  think  that  tiie  appeal  must 
be  allowea.  The  costs  of  all  parties  will  come  out  of 
the  fund. 

A.  L.  Smith,  L.  J. — I  am  satisfied  by  the  evidence 
that  the  rents  of  the  one  house  were  applied  in  payine 
off  the  building  society's  mortgage.  What,  then,  is 
the  presumption  of  law  when  such  a  payment  is  made 
by  a  tenant  for  life?  I  cannot  do  better  than  read 
what  was  said  by  Lord  Langdale  in  Burrdl  v.  The 
Earl  of  Egremord,  7  Beav.,  at  p.  232 :  **  A  simple  pay- 
ment of  the  charge,  witiiout  more,  is  sufficient  to 
estaUiah  the  right  of  the  tenant  for  life  to  have  the 
charge  raised  out  of  the  estate.  He  has  no  obligation 
or  duty  to  make  a  declaration,  or  to  do  any  act 
demonstrating  his  intention.  The  burden  of  proof 
is  upon  these  who  allege  that  in  paying  off  the 
chane  he  intended  to  exonerate  the  estate."  The 
bnr£n  of  proof,  therefore,  is  upon  the  respondents. 
Have  they  discharged  it  ?  It  is  said  on  tiieir  behalf 
that  the  tenant  for  life  is  a  mother  and  the  remainder- 
men are  her  children.  It  seems  to  me  that,  according 
to  the  authorities  which  have  been  dted,  tiiat  of  itsdf 
is  not  sufficient  to  rebut  the  presumption,  and  there  is 
nothing  else  to  rebut  it.  In  my  opinion,  ti^erefore, 
thepreaumption  has  not  been  rebutted,  and  the  decision 
of  ^ekewion,  J.,  was  erroneous. 

BiOBY,  L.J. — ^I  have  arrived  at  the  same  conclusion. 
The  case  is  in  some  respects  one  of  importance.  Pro- 
bably it  was  never  explained  to  the  tenant  for  life 
that  if  she  paid  off  the  mortgage  debt  she  would  be 
entitlfld  to  a  char^  upon  the  inheritance  to  the 
extent  of  the  principal.  The  voluntary  relinquish- 
ment of  that  which  the  law  allowed  her  to  receive  is 
not  so  strong  an  indication  as  the  payment  of  a  lump 
sum  would  have  been ;  and  if  in  the  ordinary  case  of 
payment  of  a  mortgajge  debt  by  a  tenant  for  life  the 
lemL  presumption  arises,  then  in  this  case,  where  the 
debt  was  payable  by  instalments  consisting  of  prin- 
cnpal  and  interest,  and  probablv  all  that  the  tenant  for 
hie  knew  was  that  if  the  instalments  were  not  punc- 
tually paid  the  building  sodetv  would  come  down  on 
tiie  property,  I  think  it  would  require  more  than  a 
mere  suggestion  of  some  arrangement  that  ^e  should 
pay  off  the  mortgage  debt  for  the  benefit  of  her 
children,  to  rebut  the  presumption  that  she  did  not 
ntend  to  relinquish  her  right  to  a  charge  upon  the 
qxroperty.    The  appeal  must  be  idlowed. 

Appeal  aUowecL 

Solicitors  for  the  appellant,  A»  H.  Hunt  &  Co. 
Solicitors  for  the  respondent,    Walker   A   BattU- 
eombe* 


Prom  Q.  B.  Div.        ) 
(Lord  Esher,  M.B.,  Lord  [  Dec.  13. 

HerscheU,  &  Kay,  L.J.)  I 

Dunn  v.  Beg.  (a.) 

Oroion — Prerogative — Servant  of  the  Crown — Civil  $er- 
vant — Contract  for  pereoncU  service — Appointment  held 
dvHng  plecuure. 

The  prerogative  of  the  Crown  to  dismiss  its  servants 
at  pleasure  applies  to  all  public  servants  under  the 
Croum,  whether  military  or  civil,  unless  there  be  some 
statutory  provision  for  a  higher  tenure, 
.  Where  an  authority  representing  the  Crown  appoints  a 
person  as  a  servant  of  the  Crown  in  terms  for  a  certain 
number  of  years,  there  must  be  taken  to  be  imported  into 
such  appointment  the  right  of  the  Croum  to  dismiss  at 
pleasure,  and  no  petition  of  right  lies  against  the  Orown 
in  respect  of  such  dismissal. 

If  any  authority  representing  the  Croum  were  to 
exclude  such  right  by  express  stipulcUion,  it  would  be  a 
violation  of  public  policy,  and  could  not  derogate  from 
the  power  of  the  Crown, 

This  was  an  appeal  by  the  petitioner  from  the 
decision  of  Day,  J.,  given  on  the  hearine  of  a  petition 
of  right  for  a  new  trial  on  the  eround  of  misdirec- 
tion, the  learned  judge  having  oirected  the  jury  to 
return  a  verdict  for  the  Crown  on  the  ground  that 
all  contracts  of  service  held  under  the  Orown, 
whether  milita^  or  dvil,  are  determinable  at  the 
pleasure  of  the  Grown. 

The  petitioner  alleged  that  in  January,  1892,  he 
entered  the  service  of  her  Majesty's  Ni^  Coast 
Protectorate  under  a  contract  made  with  him  by  Sir 
Claude  Macdonald,  Commissioner  and  Consul  Choral 
for  the  I^teotorate.  The  terms  of  the  alleged 
contract  were  that  the  petitioner  was  to  serve  for  a 
term  of  three  years,  and  was  engaged  for  a  term  of 
three  years  certain,  at  a  salary  of  £200  for  the  first 
year,  increasing  £50  a  year  to  £350. 

The  drcnmstances  under  which  this  alleged 
contract  was  entered  into  were  as  follows.  Sir  C. 
Macdonald,  being  then  in  Africa,  was  desirous  of 
finding  men  willing  to  enter  the  service  of  the 
Protectorate,  and  conse<^uentl^  wrote  to  Major 
Yemer  in  England,  requestmp^  him  to  engage  men  fit 
and  suitable  for  the  service.  In  tMs  letter  he 
communicated  the  terms  of  the  service,  stating  that 
the  engagement  would  be  for  three  years  certain. 
Major  Yemer  communicated  with  the  petitioner, 
who  alleged  that  the  said  Major  Yemer  read  tiie 
said  letter  over  to  him  and  engaged  him  on  behalf 
of  Sir  C.  Macdonald.  The  petitioner  accepted  the 
engagement,  and  on  the  29th  of  January,  1892, 
entered  the  service  of  the  Protectorate  as  consular 
agent.  On  the  9th  of  October,  1893,  the  petitioner 
received  a  letter  written  by  direction  of  Sir  C. 
Macdonald  informing  him  that  his  services  were  no 
longer  required.  The  petitioner  thereupon  claimed 
to  be  paid  his  salary  up  to  the  end  of  the  three  ^ears 
aooortung  to  |the  aUeged  contract,  or,  alternatively, 
for  damages  for  breach  and  non-performance  ox  tne 
said  contract. 

W,  H,  Stevenson,  for  the  appellant. — The  Crown 
had  not  \he  power  in  this  case  to  dismiss  the 
petitioner,  because  it  had  engaged  him  for  a  term  of 
three  years  certain.  Sir  C.  Macdonald  acted  with 
the  authority  of  the  Cro¥m.  [Kay,  L.J.— He  had 
not  any  authority  to  engage  uie  petitioner  except 
during  pleasure  of  the  Crown.]  [Lord  Esheb, 
M.B. — AIL  servants    of    the    Crown  are    appointed 

(a.)  Beported  by  E.  Q.  Stillwell,  Esq.,  Barrister- 
at-Law. 
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dorinff  her  Majesty's  pleasure,  except  certain  peo- 
l^e  wno  for  the  good  of  the  country  are  by  Act  of 
Parliament  appointed  for  a  certain  time.  That 
doctrine  is  laid  down  in  Shenton  ▼.  Smithy  43  W.  B. 
637,  [1895]  2  A.  C.  229.  A  petition  of  rij^ht  will 
lie  for  a  breach  of  contract  resoltinff  in  unliquidated 
damages :  Thomas  v.  The  Queen,  23  W.  B.  176,  L.  B. 
10  Q.  B.  31.  The  Grown  is  held  now  to  be  liable  for 
breadhes  of  contract.  [Lord  Esheb,  M.B. — ^If  the 
Grown  can  dismiss  when  it  likes,  there  was  no  breach 
of  contract]  H^jord  Hebsohbll. — In  Ghitty  on  the 
Prerogatives  of  the  Grown  it  is  in  substance  laid 
down  that  the  servants  of  the  Grown  are  divided  into 
two  classes,  those  who  hold  during  pleasure,  and  those 
who  hold  during  g^ood  behaviour  or  under  some 
statutory  tenure.  J 

Gounsel  further  cited  In  re  Tu/nell,  24  W.  B.  915, 
3  Gh.  D.  164;  The  Queen  v.  Mitchell,  6  T.  L.  B.  332; 
Cooper  V.  The  Queen,  28  W.  B.  611,  14  Ch.  D.  311. 

Sir  E.  FifOay,  Q.C.,  8.G.  {Sutton  with  him),  for  the 
Grown. — The  general  rule  is  that  all  servants  of  the 
Grown  hold  at  the  pleasure  of  the  Grown,  unless  pro- 
vision has  been  made  to  the  contrary  by  statute.  The 
ground  of  public  poUcy  is  just  as  appucable  to  other 
forms  of  employment  as  it  is  to  military  service.  Sir 
G.  Macdonald  neld  his  office  himself  omy  during  tiie 
pleasure  of  the  Grown,  and  could  not  make  a  contract 
on  behalf  of  the  Grown  for  a  certain  time  without 
power  of  dismissal.  Such  a  contract  would  be  uncon- 
stitutional. The  rule  which  applies  to  soldiers  is 
equally  applicable  to  civil  servants.  This  was 
expreraly  laid  down  by  Lord  Esher,  M.B.,  in  the 
Gourt  of  Appeal,  and  by  Lord  Watson  in  the  House 
of  Lords  in  the  case  of  De  DoheS  v.   The   Queen. 

(This  case  was  decided  in  1886,  but  is  not  reported.) 
Gounsel  read  from  shorthand  notes  extracts  from  the 
judgments ;  these  appear  in  the  following  judgment.] 

Lord  Esheb,  M.B. — In  this  case  a  relation  was 
instituted  between  the  petitioner,  under  this  petition 
of  right,  and  the  Grown  in  respect  of  the  public  ser- 
vice; that  relation  was  that  the  petitioner  should 
become  a  servant  of  the  Grown,  and  that  he  should  be 
paid  a  salary.  There  is  nothing  express  in  his  appoint- 
ment with  regard  to  the  lengui  of  time  during  whidi 
his  service  should  continue ;  but  that  seems  to  me,  in 
my  view  of  the  matter,  immaterial.  It  seems  to  me 
that  the  point  in  this  case  is  one  which  I,  in  the  case 
that  has  been  referred  to  (Z>e  Dohai  v.  The  Queen), 
foresaw  would  some  day  come  before  the  court  to  be 
determined,  and  I  cannot  help  thinking  that  in  what 
has  been  quoted  I  foresaw  what  would  be  the  decision 
of  this  court  when  the  question  should  come  before 
it ;  but  it  was  not  thought  expedient  to  determine  it 
then,  because  the  case  was  one  of  military  service. 
These  are  the  words :  '<  Admitted,  therefore,  that  no 
person,  whether  called  a  (Government  or  anything 
else,  could  make  a  contract  for  seven  years  for  mili- 
tary service.  Now,  whether  tiiat  doctrine  with 
regard  to  the  Grown  is  confined  to  military  service  or 
not  need  not  be  decided  to-day,  in  my  opinion.  I 
take  leave  to  say  that  I  do  not  accept  at  all  that  the 
doctrine  is  confined  to  military  service  under  the  Grown. 
All  service  under  the  Grown  itself  is  public  service, 
and  to^  my  mind  it  is  most  likely  that  the  doctrine 
which  is  said  to  be  confined  to  military  service  applies 
to  iJl  public  service  under  the  Grown,  because  all 
public  service  under  the  Grown  is  for  the  pubUc 
benefit,  and  therefore  it  may  be  that  the  Grown  has 
despotic  authority  to  get  rid  of  those  servants  who 
are  employed  for  pubUc  purposes  and  for  tiie  benefit 
and  advantage  of  the  pubUc." 

That  is  wluit  I  seem  to  have  said  would  probably  be 
the  decision  of  the  court  in  acase  where  the  service  is  a 


civil  service  for  public  purposes.  Instead  of  saving 
it  is  probable,  I  have  now  only  to  say  it  is  an  abso- 
lute doctrine.  That  suggestion  of  mine  was  before  the 
House  of  Lords  in  the  case  that  has  been  cited  to  us, 
and  it  seems  to  me  that  the  judgment  of  Lord  Watson 
has  almost  in  terms  declared  that  what  I  said  would 
be  my  opinion  if  the  case  arose,  is  a  right  opnion,  and 
that  he  has  said  that  it  is  an  absolute  decision,  and 
must  be  made  a  decision.  Let  us  see  how  he  follows 
that :  **  In  the  first  place,  it  appears  to  me  that  no 
concluded  contract  is  disclosed  in  the  statement  con- 
tained in  the  petition  of  right ;  and  in  the  second 
place  I  am  of  opinion  that  such  a  concluded  contract, 
li  it  had  been  made,  must  have  been  held  to  have 
imported  into  it  the  condition  that  the  Grown  has  the 
power  to  dismiss."  I  entirely  think  that  is  right. 
<<  Further,  I  am  of  opinion  that  if  any  authcmty 
representing  the  Grown  "—that  is,  ii  any  officer  of 
(Government  of  the  highest  kind — **  were  to  exclude 
such  a  power  by  express  stipulation,  that  would  be  a 
violation  of  the  pubUc  policy  of  the  country,  and 
could  not  derogate  from  the  powerof  the  Grown.'*  That 
is,  could  not  derogate  from  tiie  power  of  the  Griown  to 
dismiss  at  pleasure.  Anything  more  condunve  than 
that  doctrine  it  seems  to  me  could  not  be  cited.  I 
take  that  to  be  the  rule  laid  down  in  the  House  of 
Lords.  It  is  in  consonance  with  what  I  expressed  I 
thought  would  be  the  rule  to  be  laid  down  in  this 
court.  But  I  think  myself  that  the  case  of  Shenton  v. 
Smith  is  equally  decisive.  I  think  that  one  cannot 
read  the  judgment  of  ihe  Privy  Goundl  in  that  case 
without  seeing  that  it  was  meant  to  express  precisely 
the  same  doctrine  which  has  been  more  concisely  and 
more  clearly  stated  by  Lord  Watson  in  the  House  of 
Lords.  I  think  both  authority  and  principle  alike 
are  to  the  ^ect  of  what  Lord  Watson  has  stated,  and 
that  therefore  this  petition  was  wrongly  conceived, 
and  cannot  be  supported. 

Lord  Hebsghxll.— lam  of  the  same  opinion.  The 
petitioner  was  appointed  by  Sir  Glaude  Macdonald  as 
consular  agent  or  vice-consul  in  the  Niger  Protec- 
torate. 

The  question  is  whether  he  can  maintain  a  petition 
of  right  in  respect  of  his  services  being  put  an  end  to 
when  tiiey  were.  His  case  is  that  he  was  engaged 
for  three  years  certain,  and  that  therefore  there  was 
no  right  in  the  Grown  to  put  an  end  to  his  services 
before  that  period,  and  that  if  the  Oown  does  so  it 
must  be  Uable  for  an  action  for  damages  for  breach  of 
contract.  Now,  persons  employed  in  the  service  of 
the  Grown  in  tlds  way  are,  I  take  it,  unless  there  be 
some  statutory  provision  for  a  higher  tenure,  ordinarily 
engaged  on  the  understanding  that  they  hold  during 
themeasure  of  the  Gro¥m. 

"mien,  therefore,  the  petitioner  here  was  ai)pointed 
by  Sir  (3laude  Macdonald,  although  the  appointment 
was  in  terms  for  three  years,  there  must  be  taken  to 
be  imported  into  it  the  right  of  the  Grown,  which  i^ 
plies  m  the  case  of  all  (Ml  servants,  to  put  an  end  to 
that  employment  at  the  pleasure  of  the  Grown.  Most 
unquestionably  there  is  here  not  a  tittie  of  evidence  to 
warrant  a  suggestion,  even  were  it  possible,  that  Snr 
CHaude  Macdonald  had  authority  to  employ  this 
petitioner  on  any  other  terms  tluui  those  whi(^  are 
applicable  to  the  service  of  the  Grown.  The  pubhc 
interest  is  what  has  led  to  those  being  the  tenns  upon 
which  persons  are  employed  in  the  public  service.  It 
has  been  pointed  out  in  tiie  cases  to  which  referenos 
has  been  made  that  i^e  appointment  being  for  the 
public  good  it  is  essential  to  the  public  gfood  thai 
there  should  be  a  power  to  determine  that  appoint- 
ment at  pleasure,  except  where  it  has  been  ooiiflid»ed 

more  for  the  pul^  good  that  there  should  be  i *^-" 

tenure.  ..    -    .  . 
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SjiT,  L.J. — I  shall  assume  in  this  case  that  Sir 
COaade  Maodonald  did  definitely  engage  the  petitioner 
to  be  a  dTil  servant  of  the  Crown  at  a  certain  siJary 
for  a  term  of  three  years  certain,  and  the  question  is 
whether,  if  he  did  so  engage  him,  that  prerented  the 
Crown  from  exercising  its  ordinary  right  of  dismissing 
him  at  pleasure. 

Now,  in  the  first  place,  one  cannot  help  being 
struck  by  this,  that  Sir  Claude  Macdonald's  own 
appointment,  as  stated  by  the  Solicitor-General,  was 
during  the  pleasure  of  the  Crown,  and  it  certainly 
would  seem  very  strange  if  Sir  Claude  Macdonald, 
who  was  appointed  during  the  pleasure  of  the  Crown, 
should  have  power  to  bind  the  Crown  by  an  appoint- 
ment for  three  years,  durinp^  which  the  Crown  would 
not  be  able  to  dispense  with  the  services  of  a  sub- 
ordinate so  engaged.  But  I  take  it  the  general  prin- 
ciple is  satisfactorily  established  by  the  cases  which 
have  been  referred  to.  Some  of  them  were  cases  of 
miHtazy  employment,  and  it  was  sought  to  say  that 
in  cases  of  military  emj^loyment  other  considerations 
entered,  and  that  it  might  be  very  much  indeed  for 
the  advantage  of  the  public  service  that  the  Crown 
should  have  this  power  of  dismissal  at  pleasure  in 
the  oase  of  militaiy  appointments,  but  that  such 
considerations  did  not  i^ply  to  the  case  of  the 
appointment  of  a  civil  servant.  But  that  does  not 
convince  me  at  alL  It  seems  to  me  that  in  many 
cases  the  continued  employment  of  a  oMl  servant 
would  be  just  as  detrimental,  or  even  more  detri- 
mental, to  the  public  interest  of  this  country  than  the 
empkyyinent  of  a  military  officer,  (hie  cannot  help 
weexnf  that  in  distant  parts,  and  in  places  where  our 
frontiers  closely  approach  those  of  other  Powers,  a 
question  of  peace  or  war  might  be  determined  by  the 
action  of  a  dvil  servant  upon  the  spot,  and  therefore 
it  seems  to  me  that  the  same  consideration  applies 
with  at  least  as  much  force  in  the  case  of  a  civil 
servant  as  it  does  in  the  case  of  a  military  servant, 
tor  maintaining  the  power  of  the  Crown  to  dismiss  its 
servant  upon  its  pleasure.  Then  when  we  turn  to  the 
authorities  they  seem  to  me  decisive.  Besides  the 
case  of  De  DohiS  v.  The  Queens  in  the  House  of  Lords, 
in  which  the  words  used  by  the  noble  lords  are  per- 
feotlj  general,  and  not  confined  to  the  case  of  military 
service  at  all,  there  is  the  case  in  the  Privy  Council  of 
ShtnUm  V.  Smithy  which  was  not  the  case  of  military 
service,  but  was  the  appointment  of  a  man  who  was  a 
doctor  in  a  part  of  the  British  dominions.  That  was 
an  appointment  clearly  of  a  man  as  a  civil  servant, 
and  yet  it  was  distincuy  held  that  that  appointment 
was  subject  to  the  power  of  the  Crown  to  oiBmiss  at 
the  pleasure  of  the  Crown.  In  my  opinion  Sir  Claude 
Macdonald  had  not,  any  more  thim  amr  other  servant 
of  the  Crown  in  his  position  could  have,  power  to 
Mipoint  a  ctvfl  subordinate  servant  of  the  Crown  for  a 
diemdte  term  so  ss  to  bind  the  Crown  not  to  dismiss 
him  before  that  term  had  expired. 

GRiat  point  is  the  principal  question,  and  it  must  be 
decided,  I  think,  against  the  plaintiff  in  this  petition 
of  right^  and  therefore  the  appeal  must  be  dismissed. 

Appeal  diemiued. 

SoHoitors,  A.  S.  Dunn;  Solicitor  to  the  Treaeury. 


From  a  B.  Div.  ) 

(Lord  Bsher,  M.B.,  and  Lopes  [  Dec.  4. 

and  Eay,  L.JJ.)  ; 

GODFBEY  V.  Gbobgb.  (a.) 

PracUce  —  Execution  —  Order  for  payment  of  coets — 
Solicitor — Attachment  —  Disciplinary  jurisdiction  of 
the  court — Order  in  a  criminal  matter — Election  in 
favour  of  one  of  two  remedies— B.  8.  (7.,  1883,  ord. 
42,  r.  24. 

A  person  is  not  precluded  from  bringing  <m  action  to 
enforce  an  order  of  the  court  for  the  payment  of  ooets^ 
under  Ord,  42,  r.  24,  by  reason  only  that  he  has  a 
remedy  by  attachment  under  the  order. 

Where  there  is  a  remedy  by  action  and  also  a  remedy 
by  attachment  in  respect  of  tne  same  mattery  the  plaintiff 
is  not  precluded  from  exercising  the  one  remedy  by 
having  made  an  unsuccessful  attempt  to  enforos  the 
other. 

But,  semble,  per  Lord  Esher,  M.B.,  and  Lopes, 
L.J.,  that  if  the  plaintiff  had  obtained  a  writ  ofattach* 
ment,  and  the  wfendant  had  been  taken  under  it,  the 
plaintiffs  remedy  by  action  would  have  gone. 

An  order  for  the  payment  of  t?ie  costs  of  proceedings 
taken  to  have  the  name  of  a  solicitor  struck  off  the  roUs 
is  not  an  order  in  a  criminal  matter. 

Appeal  from  the  Queen's  Bench  Division. 

The  action  was  brought  to  recover  £317,  money 
and  interest  payable  under  an  order  of  the  court. 
The  defendant  was  a  solicitor. 

In  1884  he  owed  various  sums  of  money,  amount- 
ing to  £514  Is.  8d.,  to  Mr.  Stuckey  Wood,  who  was 
a  client  of  the  defendant. 

In  November,  1884,  Mr.  Wood  assigned  the  debt  to 
the  plaintiff,  who  was  also  a  solicitor. 

On  the  24th  of  January,  1885,  £100  of  the  debt 
was  paid  off;  but  in  February  the  plaintiff,  being 
unable  to  obtain  further  payment,  commenced  pro- 
ceedings against  the  defendant  to  have  his  name 
struck  off  the  rolls. 

On  the  17th  of  February  an  order  was  made,  by 
which  £200  was  ordered  to  be  paid  forthwith  to  the 
plaintiff,  and  £131  13s.  lOd.  to  bis  paid  into  court,  it 
being  referred  to  the  master  to  ascertain  the  exact 
amount  of  the  defendant's  indebtedness  to  the  plain- 
tiff. The  £200  was  duly  paid  to  the  plaintiff,  and 
the  £131  13s.  lOd.  was  paid  into  court. 

On  the  3rd  of  August,  1885,  a  further  order  was 
made  by  consent,  by  which  it  was  ord^^sd  that  the 
£131  13s.  lOd.  should  be  paid  out  of  court  to  the 
plaintiff,  that  the  balance  of  £102  78.  lOd.  should  be 
secured  by  bills  drawn  by  the  defendant  on  his  wife, 
and  that  the  costs  of  the  proceedings  should  be  taxed 
and  paid  to  the  plaintiff.  The  taxed  costs  amounted 
to  £142  2s.  6d.  No  bills  were  given,  and,  with  the 
exception  of  £29,  no  money  was  paid  under  the  order 
of  the  3rd  of  August. 

In  1886  the  plaintiff  issued  an  execution  under  the 
order,  the  return  to  which  was  nulla  bona. 

In  1895  the  Divisional  Court  were  moved  for  a  writ 
of  attachment  asainst  the  defendant  for  disobedience 
to  the  order;  out  the  court  declined  to  issue  the 
writ. 

The  plaintiff  then  brought  the  action  to  enforce 
the  order,  and  to  recover  the  balance  of  £102  78.  lOd. 

Wright,  J.,  gave  judgment  in  favour  of  the 
plaintiff  for  the  costs  payable  under  the  order ;  but 
with  regitfd  to  the  £102  78.  lOd.  he  said  that  that 
debt  was  merged  in  the  order  of  the  3rd  of  August, 
which  only  provided  for  security  being  given,  and 

(a.)  Beported  by  C.  G.  Wilbraham,  Esq.,  Bar- 
rister-at-Law. 
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did  not  order  the  payment  of  the  money ;  and,  the 
original  debt  beinff  barred  by  the  Statute  of  Limita- 
tions, he  gave  judgment  for  the  defendant  on  that 
part  of  the  claim. 

Both  parties  appealed. 

Ord.  42,  r.  24,  provides  that  "every  order  of  the 
court  or  judge  in  any  cause  or  matter  may  be  en- 
forced against  all  persons  bound  thereby  in  the 
same  manner  as  a  judgment  to  the  same  effect.'* 

Crump f  Q.Ct  and  Lewis  Thomas^  for  the  defendant. 
— ^The  plaintiff  could  not  bring  an  action  on  such  an 
order  as  this  was.  His  only  remedy  was  by  writ  of 
attachment.  Ord.  42,  r.  24, .  does  not  apply  where 
there  is  a  remedy  by  attachment :  PhilpoU  v.  Lehain^ 
35  L.  T.  N.  8.  865,  25  W.  E.  Dig.  134;  Norton 
V.  Gregory,  73  L.  T.  N.  S.  10.  In  the  latter 
case  Lord  Esher,  M.B.,  said:  "Some  orders,  in- 
deed, are  enforceable  by  attachment,  upon*  which, 
perha]^,  no  action  can  be  brought."  Moreover,  the 
order  m  this  case,  being  made  on  an  application  to 
strike  a  solicitor  off  the  rolls,  was  an  order  in  a 
criminal  matter:  In  re  Dudley y  32  W.  B.  264,  12 
Q.  B.  D.  44;  InreFreeton,  31  W.  E.  681,  804,  11 
Q.  B.  D.  646 ;  and  was  therefore  not  enforceable  by 
action.  Even  assuming  the  plaintiff  to  have  had 
both  remedies,  his  election  in  moving  for  an  attach- 
ment precluded  him  from  pursuing  his  other  remedy. 

Marshall,  Q^O.  {Pollard  with  him).— The  plaintiff 
desires  to  issue  a  bankruptcy  notice.  This  could  not 
be  done  on  the  order.  Therefore  the  plaintiff  was  com- 
pelled to  sue  for  judgment  on  the  order.  If  the  plain- 
tiff made  any  election,  it  was  in  favour  of  civil  pro- 
ceedings, for  in  1886  he  issued  a  fi,  /a.  An  dection 
which  is  to  preclude  him  from  a  further  remedy 
must  be  an  effectual  one.  An  attachment  is  not  a 
remedy,  but  a  punishment  for  misconduct. 

Lord  EsHEB,  M.E. — ^In  this  case  the  plaintiff  claims 
to  recover  money  from  the  defendant  upon  an  order 
made  by  the  court  that  the  defendant  should  pay  the 
costs  of  certain  proceedings.  But  it  is  said  that  the 
court  have  no  power  to  entertain  such  a  claim.  Let 
us  see  what  the  order  was.  There  was  a  motion 
against  the  defendant,  who  was  a  solicitor,  to  have 
his  name  struck  off  the  rolls  on  the  ground  of  mis- 
conduct in  misappropriating  money  belonging  to  a 
client.  The  court  made  an  order  commanding  him  to 
pay  costs  to  the  phdntiff.  That  order  Uierefore 
became  an  order  for  the  payment  of  the  amount  of 
the  costs.  That  was  in  1886.  It  is  said  that  it  was 
not  such  an  order  as  came  within  ord.  42,  r.  24, 
because  it  was  an  order  made  in  a  criminal  matter. 
Li  re  Hardwick,  32  W.  E.  191,  12  Q.  B.  D.  148,  is  an 
express  authority  that  an  order  made  by  the  court  in 
the  exercise  of  its  jurisdiction  over  its  officers  is  not 
an  order  in  a  criminal  matter.  If  it  had  been,  there 
could  have  been  no  appeal  to  this  court.  In  that 
case  the  point  was  specially  raised  as  to  the  right  of 
appeal,  and  the  whole  court  came  to  the  conclusion 
that  the  api>eal  was  good,  because  the  order  was  not 
one  in  a  criminal  matter.  There  have  been  many 
appeab  from  orders  of  the  Divisional  Court  of  this 
kmd,  and  the  appeab  have  been  heard  in  this  court, 
nnd  sometimes  this  court  has  disagreed  with  the 
Divisional  Court.  In  re  Hardwick  is  a  decision  that  an 
appeal  lies  because  it  is  not  an  order  in  a  criminal 
matter.  It  is  an  order  in  a  civil  matter,  and  it  is  for 
the  payment  of  money.  It  is  therefore  within  the 
woros  of  ord.  42,  r.  24. 

But,  it  is  said,  the  solicitor  might  be  attached.  So 
he  might.  That  is  under  tiie  general  jurisdiction  of 
the  court  over  its  officers,  it  having  been  an  order 
made  for  misconduct  in  his  professional  character. 
Because  he  may  be  attached,  can  it  be  said  that  an 


action  cannot  be  brought  against  him  F  Several 
authorities  show  that  an  action  will  lie.  Therefore 
he  may  be  attached,  or  an  action  on  the  order  as  if  it 
were  a  judgment  may  be  brought.  Then,  it  is  said, 
assuming  that  to  be  true,  the  plaintiff  must  elect 
which  of  tiie  remedies  he  ?rill  adopt.  I  can  see  no 
ground  for  saying  that  before  he  has  done  anything 
—that  is  to  say,  suppose  he  has  commenced  an  action 
and  has  also  given  notice  of  a  motion  for  an  attach- 
ment— he  can  be  put  to  his  dection.  I  know  of  no 
authority  for  it.  If  he  had  moved  for  an  attach- 
ment, and  an  order  had  been  made  and  the  defendant 
had  been  taken  under  the  order  and  put  into  prison, 
then,  in  my  opinion,  the  plaintiff  could  not  have 
maintained  his  action ;  for  his  legal  claim  would  have 
been  satisfied.  But  if  the  attachment  had  issued  and 
the  defendant  had  escaped  before  it  was  executed, 
then,  the  plaintiff's  claim  not  having  been  enforced, 
his  light  of  action  would  remain. 

It  has  been  the  constant  practice  of  the  courts  that 
if  a  person  has  two  remedies  for  the  same  matter  he 
may  proceed  on  either  until  his  claim  is  satisfied  by 
one  of  them.  Therefore,  if  the  plaintiff  fails  in  his 
motion  for  an  attachment,  he  still  has  his  remedy  by 
action.  The  plaintiff  in  the  present  case  did  endeavour 
to  enforce  his  remedy  by  attachment ;  but  the  court 
refused  to  issue  the  writ.  How  can  it  be  said  that  his 
claim  was  satined?  His  remedy  by  attachment 
having  failed,  he  is  entitled  under  those  circumstances 
to  resort  to  his  other  remedy. 

It  seems  to  me,  therefore,  that  judgment  on  this 
point  ought  to  be  for  the  plaintiff. 

[ffis  lordship  then  dealt  with  the  plaintiff's  appeal 
as  to  the  £102  7s.  lOd.,  which  he  allowed,  saying 
that  the  learned  judge  was  wrong  in  holding  that 
the  debt  was  merged  in  the  order  and  that  it  was 
barred  by  the  Statute  of  limitations.] 

Lopes,  L.J. — It  is  said  that  an  action  will  not 
lie  on  the  order  of  the  3rd  of  August,  1886,  because 
it  was  an  order  in  a  criminal  matter,  and  was 
consequently  not  governed  by  ord.  42,  r.  24.  In  In 
re  Hardwick  it  was  held  that  a  proceeding  of  the  kind  in 
which  this  order  was  made  was  not  a  proceeding  of  a 
criminal  nature,  and  that  an  appeal  would  therefore 
lie.  The  action  was  brought  upon  an  order  for  the 
payment  of  costs  by  the  defendant  to  the  plaintiff. 
For  such  an  action  being  maintainable  PnilpoU  v. 
Lehain  and  Norton  v.  Gregory  are  authorities.  It  is 
dear  that  an  action  may  be  brought  on  any  order. 
Then  it  is  said  that,  because  there  was  also  a  remedy 
by  attachment  and  that  the  plaintiff  had  moved  for  a 
writ  of  attachment,  he  was  ousted  from  his  remedy 
by  action.  It  is  important  to  notice  that  the  court 
refused  to  issue  the  writ,  and  so  the  proceeding  was 
abortive.  If  it  had  not  been  abortive,  in  all 
probability  his  remedy  by  action  would  have  been 
ousted,  on  the  analogy  of  a  ca.mi*\  for  if  in  former 
times  a  writ  of  ca.  $a»  issued  and  the  debtor  was 
taken,  that  was  a  satisfaction  of  the  creditors'  claim,  bat 
if  the  debtor  escaped  the  ca.  m.  did  not  operate  as  a 
discharge  of  the  ordinary  remedy.  But  here  the 
motion  for  attachment  failed.  It  seems  to  ina, 
therefore,  that  under  those  circumstances  the  plaintiff 
was  at  liberty  to  bring  his  action.  He  could  not 
have  obtained  satisfaction  by  means  of  both  remedies, 
but  he  was  entitied  to  do  so  by  one  or  the  other,  and 
if  not  by  one,  then  by  the  other. 

The  plaintiff's  cross  appeal  was  not  resisted  by  Mr. 
Crump. 

Kay,  L.J.,  after  stating  the  facts,  proceeded: — ^It 
is  quite  clear  that  an  action  may  be  brought  upon  an 
order  of  this  kind.  It  is  not,  indeed,  a  judgment,  bnt 
it  may  be  enforced  as  if  it  were  a  judgment.  It  was 
argued  that  the  plaintiff  could  not  succeed  in  the 
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precent  oaae,  beoause  he  had  already  made  an  unsuo- 
oeesful  attempt  to  get  the  defendant  oommitted.  His 
motion  for  that  purpose  did  not  succeed,  and  no  order 
was  made.  I  do  not  like  to  speak  of  the  jurisdiction 
of  the  oourt  to  punish  its  officers  as  a  remedy  for  the 
reoovery  of  money.  It  is,  rather,  the  mode  m  which 
the  court  deals  with  ito  officers  with  the  object 
of  preventing  a  recurrence  of  misconduct.  No 
doubt,  the  e&ct  of  its  exercise  often  is  to  obtain 
the  payment  of  mon^ ;  but  it  should  not  be  treated 
•8  though  that  were  the  real  object.  The  disciplinary 
jurisdiction  of  the  court  may  be  put  into  action  by  no 
matter  whom.  The  right  to  put  it  into  action  is  not 
confined  merely  to  those  who  are  aggrieved.  There- 
fore the  power  to  move  for  a  writ  of  attachment  is 
not  a  remedy  to  recover  the  money.  But  when  that 
course  has  been  resorted  to,  are  all  other  remedies 
done  away  with  P  I  do  not  think  so.  The  appli- 
cation to  get  the  defendant  committed  failed. 
Thereopoii  Qna  action  was  brought  to  enforce  the 
order  as  if  it  were  a  judgment,  and  to  recover  the 
balance  for  which  security  was  to  be  given  under  the 
order,  together  with  the  taxed  costs. 

I  think  the  learned  judge  was  right  as  far  as  the 
oosts  were  concerned,  and  that  what  had  been  done 
did  not  bar  the  plaintiff's  daim.  It  is  not  necessary 
to  decide  whether,  if  an  attachment  had  been  ob- 
tained, the  plaintiff  would  have  been  ousted  of 
his  civil  remedy.  I  reserve  my  opinion  on  that 
point. 

De/endanf$  ctppeal  diBmissed,  and  plainHJTB  appeal 
dUcwed, 

Solicitors  for  the  defendant,  Foss  &  LedBom. 

Solicitors  for  the  plaintiff,  Mar$haU  &  MarsJuUl. 


Nov.  27. 


Stgi)  (Sourt  of  SwUtt. 

ChasL'Div.} 
North,  J.  j 

In  re  Bbbman. 
Fowlbb  v.  James,  (a.) 

Adminieiraiion — Insolvent   estate — Annuity — RigJU   of 
retainer — Judicature  Act,  1875,  «.  10. 

An  administratrix  is  not  entiUed  to  retain  out  of  the 
estate  when  insolvent  the  estimated  value  of  an  annuity 
covenanted  to  be  paid  to  her  by  the  deceased.  Her  only 
right  is  to  prove  with  the  other  creditors.  Arrears  due 
at  <Ae  dec^n  can  be  retained. 

Summons  taken  out  in  the  action  by  the  defendant, 
Mrs.  James,  to  have  it  determined  whether  she,  as 
adnunistratrix  of  the  estate  of  her  son,  T.  G.  Beeman, 
was  entitled  to  retain  out  of  the  estate  a  sum  repre- 
senting the  estimated  value  of  an  annuity  of  £6  per 
week,  covenanted  to  be  paid  to  her  by  T.  G.  Beeman 
by  indenture  of  the  lOtn  of  October,  1891,  and  by 
which  she  released  to  T.  G.  Beeman  her  life  interest 
in  certain  trust  funds. 

T.  G.  Beeman  died  on  the  22nd  of  September,  1894, 
intestate.  Letters  of  administration  were  granted  to 
Mrs.  James.  The  estate  proved  insolvent,  and  on  the 
application  of  a  creditor  tne  usual  order  for  accounts 
and  inquiries  was  directed  on  the  6th  of  April,  1895. 
It  was  conceded  that  as  regards  the  arrears  due 
at  the  death,  Mrs.  James  would  have  a  right  of 
retainer. 


Gatey,  for  the  defendant. — Locme  v.  Casey ,  2  W.  Bl* 
965,  covers  this  case.  There  an  executor  was  held 
entitled  to  retain  in  respect  of  instalments  of  an 
annuity  not  due  till  after  the  death  of  the  testator. 
A  ri^ht  of  retainer  attaches,  although  the  amount  has 
not  oeen  ascertained :  In  re  Morris*  Estate,  23  W.  B. 
120,  L.  B.  10  Oh.  App.  68.  In  bankruptcy  the  right  to 
prove  for  the  value  of  future  instalments  is  recognized, 
and  therefore  the  administratrix  must  be  able  to  retain 
to  the  extent  of  such  value. 

Gann,  for  plaintiff. — ^The  right  exists  only  in  respect 
of  an  actual  debt.  The  right  has  never  been  recog- 
nized in  bankruptcy,  and  is  not  affected  by  the  10th 
section  of  the  Judicature  Act,  1875.  In  re  Ha/rgreaves, 
44  Ch.  D.  236,  38  W,  B.  Dig.  3,  shows  that  a  person 
who  is  to  be  paid  in  the  future  is  not  a  creditor  so 
as  to  be  able  to  commence  administration  proceed- 
ings :  In  re  Compton,  30  Ch.  D.  15. 

ChUey,  in  reply,  cited  Hochster  r.  De  la  Tour,  1 
W.  R.  469,  2  B.  &  B.  678. 

NOBTH,  J. — I  think  the  administratrix  is  entitled 
to  retain  the  arrears  of  the  annuity  up  to  the  death, 
but  I  do  not  think  that  she  is  entitled  to  retain  out  of 
the  estate  the  amount  of  the  estimated  value  of  her 
future  annuity.  If  the  estate  were  solvent,  she  could 
not  do  so,  and  it  would  be  giving  her  at  once  what 
she  is  not  yet  entitled  to.  The  statute,  no  doubt, 
does  allow  a  person  making  a  daim  in  respect  of  an 
annuity  in  arrear  to  prove  u>r  the  estimatea  amount, 
but  it  does  not  enable  him  to  take  all.  The  person  is 
not  thereby  made  a  creditor  for  smoh  sum. 

When  the  annuity  is  not  in  arrear  there  is  no  right 
to  administration,  as  is  shown  by  In  re  Hargreaves  ; 
but  if  there  is  an  administration  decree,  ti^en  the 
annuitant  is  allowed  to  prove.  The  administratrix 
will  be  allowed  to  prove  for  the  value  of  her 
future  annuity  in  competition  with  the  other 
creditors. 

Solicitors  for  the  plaintiff,  Maoarthur  &  Co. 

Solicitor  for  the  defendant.  Boiling  Smith, 


(a.)  Beported  by 


B.  SiLLBH,  Esq.,   Barrister-at- 
Iaw. 


g-Jfj:}  Dec.  12.  19.  21. 

In  re  PO0O0K*8  CONTRAOr.  (a.) 

Settled  land  —  Married  woman  —  Person  having  the 
pouters  of  a  tenant  for  life— Settled  Land  Act,  1882 
(45  A  46  Vict.  c.  38),  ss.  2  (1),  58  (1)  (i«.). 

Under  a  wiU  land  was  limited  to  the  use  of  trustees 
during  the  life  of  a  married  woman  upon  trust  to  pay 
the  income  to  Jier/or  her  separate  use  without  power  of 
atdidpation,  tvith  remainaer  to  such  uses  as  she  should 
by  unil  appoint,  and  in  default  of  such  appointment  to 
the  use  of  herself  in  fee. 

Held,  that  by  virtue  of  section  58  (1)  {ix.)  of  the 
Settled  Land  Act,  1882,  the  married  woman  was  entitled 
to  exercise  the  power  of  sale  conferred  by  that  Act  upon 
tenants  for  life. 

This  was  a  summons  under  the  Vendor  and  Pur- 
chaser Act,  1874,  raifdng  the  question  whether  the 
vendors  respectively  had  the  powers  of  a  tenant  for 
life  under  ^e  Settled  Land  Act,  1882,  under  the  fol- 
lowing circumstances. 

Under  the  will  dated  the  1st  of  June,  1881,  of 
Mfl^  Ann  Collins,  land  stood  limited  unto  and  to  the 
use  of  trustees  and  their  heirs  upon  trust  as  to  one 
equal  moiety  to  pay  the  rents  and  profits  thereof  to 

(a.)  Beported  by  Wm.   Soott  Thompson,  Esq., 
Barrister-ai-lAW. 
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In  be  Pooock*8  Contraot. 


HighOoxtbt. 


Mary,  the  wife  of  Samuel  John  Pooock,  for  her  life 
for  her  separate  use  and  benefit,  but  with  a  restraint 
on  anticipation,  and  from  and  after  the  decease  of 
the  said  Mary  Pocock  to  the  use  of  such  person  or 
persons  for  such  interest,  and  generally  in  such 
manner  in  all  respects  as  the  said  Mary  Pocock, 
whether  covert  or  sole,  should  by  will  appoint,  and 
in  default  of  appointment,  and  subject  to  any  partial 
appointment,  to  the  use  of  the  said  Mary  Pocock,  her 
heirs  and  assigns.  And  the  other  moiety  of  the  same 
hereditaments  was  thereby  limited  to  similar  uses  in 
favour  of  Elizabeth  Prankerd,  the  wife  of  Arthur 
Prankerd. 

The  said  Mary  Ann  Collins  died  on  the  6th  of 
January,  1894,  and  her  will  was  duly  proved. 

By  a  contract  in  writing,  dated  the  17th  of  October, 
1894,  and  made  between  the  said  Mary  Pocock 
and  Elizabeth  Prankerd,  hereinafter  called  the 
vendors,  of  the  one  part,  and  the  governors  of  the 
Wisbech  Grammar  School,  hereinafter  called  the  pur- 
chasers, of  the  other  part,  it  was  agreed  {inter  alia) 
that  the  vendors,  as  tenants  for  life  respectively  of 
equal  moieties  of  the  said  hereditaments,  would  sell, 
and  the  purchasers  would  purchase,  the  fee  simple 
in  possession  free  from  incumbrances  of  the  said 
hereditaments. 

The  purchasers  objected  to  the  title  on  the  ground 
that  it  was  doubtful  whether  the  vendors  had  any 
power  to  sell  under  the  Settled  Land  Act,  1882 ;  and 
ultimately  the  vendors  issued  the  present  summons 
under  the  Vendor  and  Purchaser  Act,  1874,  asking  to 
have  the  validity  of  the  above  objection  determmed 
by  the  court 

The  summons  was  heard  on  the  12th  of  December, 
1895. 

IngU  Joyce,  for  the  vendors,  argued  that  the  case 
fell  within  the  definition  contained  in  section  2,  sub- 
section 1,  of  the  Settled  Land  Act,  1882. 

E.  M,  Jackson,  for  the  purchasers. 

His  lordship  reserved  judgment. 

On  the  19th  of  December  his  lordship  mentioned 
the  case  in  court,  and  stated  that  he  had  not  been  able 
to  satisfy  himself  that  the  will  constituted  a  settle- 
ment within  the  meaning  of  section  2,  sub-section  1, 
of  the  Settled  Land  Act,  1882 ;  but  he  wished  to  call 
the  attention  of  the  parties  to  section  58  of  that  Act, 
and  directed  the  summons  to  be  put  into  the  paper 
for  the  21st  of  December,  in  order  that  the  parties 
might  have  an  opportunity  of  considering  the  effect 
of  section  58. 

The  case  was  according  reargued  on  the  21st  of 
December  by  the  same  counsel. 

Stiblino,  J. — I  am  much  obliged  to  Mr.  Jackson 
for  the  argument  he  has  offered  on  this  point,  but  I 
confess  I  do  not  see  any  reason  why  this  case  does 
not  fall  within  the  provisions  of  section  58  of  the 
SetUed  Land  Act,  1882. 

Now,  the  short  facts  are  these.  Under  a  will  made 
in  the  exercise  of  a  limited  power  of  appointment  the 
real  estate  now  stands  limited  unto  and  to  the  use  of 
trustees  during  the  life  of  a  married  woman,  to  her 
separate  use  without  power  of  anticipation,  with 
remainder  to  such  uses  as  she  should  by  will  appoint, 
and  with  remainder  to  the  use  of  herself  in  fee.  The 
legal  estate,  therefore,  is  in  the  trustees.  The 
equitable  interest  is  in  the  married  woman  during  her 
life,  fettered  by  the  restraint  on  anticipation,  and 
then  she  takes  a  fee  liable  to  be  defeated  by  the 
exercise  of  the  power  of  appointment. 

Now,  it  was  contended  that  that  constituted  a 
settlement  within  the  meaning  of  section  2,  sub- 
section 1,  being  an  instrument  under  or  by  virtue  of 
which  the  land  stands  for  the  time  being  limited  to 


or  in  trust  for  any  persons  by  way  of  succession.  I 
have  a  difficulty  in  adoptinp^  that  view,  because  it 
seems  to  me  hardly  to  fail  within  the  woids.  This  is 
an  instrument,  no  doubt,  by  which  the  land  stands 
limited  to  or  in  trust  for  one  and  the  same  person  for 
various  estates  and  interests  by  way  of  succession. 
That  is  not  the  language  of  the  Act.  What  the  Act 
deals  with  is  an  instrument  under  which  the  land 
stands  for  the  time  being  limited  to  or  in  trust  for  any 
persons,  being  more  than  one,  by  way  of  succession. 

But  section  58,  sub-section  1,  provides  this :  **  Each 
person,  as  follows,  shall,  when  the  estate  or  interest  of 
each  of  them  is  in  possession,  have  the  powers  of  a 
tenant  for  life  under  this  Act  as  if  each  of  them  were 
a  tenant  for  life  as  defined  in  this  Act."  Then 
clause  ix.  includes  amongst  tho^e  persons  "  a  person 
entitled  to  the  income  of  land  under  a  trust  or  direc- 
tion for  payment  thereof  to  him  during  his  own  or 
any  other  life,  whether  subject  to  expenses  of 
management  or  not,  or  until  sale  of  the  lana,  or  until 
forfeiture  of  his  interest  therein  on  bankruptcy  or 
other  event."  Therefore  a  person  entitled  to  the 
income  of  land  under  a  trust  or  direction  for  pay- 
ment to  him  during  his  own  life  is  plainly  within 
that  class ;  and  here  the  trust  is  to  pay  the  rents  and 
profits  to  the  lady  for  her  life.  She  is  exactly  such  a 
person  as  is  there  designated.  But  then,  no  doubt, 
one  has  to  consider  whether  this  is  a  settlement. 
Sub-section  2  provides  for  that:  "In  every  anoh 
case  the  provisions  of  this  Act  referring  to  a  tenant 
for  life,  either  as  conferring  powers  on  him  or  other- 
wise, and  to  a  settlement  and  to  settled  luid,  shall 
extend  to  each  of  the  persons  aforesaid,  and  to  the 
instrument  under  which  his  estate  or  interest  arises, 
and  to  the  land  therein  comprised." 

Now,  it  seems  to  me  plain  that  that  was  meant  to 
extend  the  definition  of  a  settlement  to  instruments 
not  included  under  section  2  of  the  Act,  and  that  is 
very  well  illustrated  by  the  case  which  immediately 
precedes,  namely,  a  tenant  by  the  courtesy.  If  either 
by  conveyance  or  otherwise  a  married  woman  was 
entitled  absolutely  in  fee  to  an  estate  in  land,  upon 
her  death  leaving  her  husband  surviving  and  an  heir, 
it  is  the  obvious  intention  that  the  husband,  as  being 
tenant  by  the  courtesy,  should  be  treated  as  a  tenant 
for  life  and  have  the  powers  of  a  tenant  for  life ;  bat 
unfortunately  the  words  of  sub-section  2  were  not  apt 
to  tiiat  case,  because  the  right  of  the  husband  was  not 
derived  under  an  instrument,  but  under  the  law. 
Therefore  the  words  of  section  2  were  not  wide 
enough  to  include  that  case,  because  the^r  only  ex- 
tendi the  definition  of  a  settlement  to  the  instrument 
under  which  the  estate  or  interest  arose,  and  if  the 
estate  or  interest  of  the  husband  did  not  arise  under 
an  instrument,  but  arose  by  the  operation  of  the  law, 
there  was  a  difficulty  in  applying  it  to  that  case. 
But  that  was  set  right  by  the  Settled  Land  Aot  of 
1884,  which  said  that  for  the  purposes  of  the  Aot  of 
1882  the  estate  of  a  tenant  by  the  courtesy  should  be 
deemed  an  estate  arising  under  a  settlement  made 
by  the  wife.  That  seems  to  me  to  prove,  if  there 
were  any  doubt  about  it  before,  that  tne  meaning  of 
the  Act  of  1882  was  to  embraoe  under  sub-section  2 
of  section  58  instruments  that  did  not  fall  wiidtin  the 
definition  of  settlements  in  the  earlier  part  of  the 
Aot.  There  is  nothing  said  as  regards  to  ^Hiom  the 
remainder  is  to  go  in  cUuse  ix.  of  sub-section  1 ;  and, 
as  it  seems  to  me  that  the  present  case  falls  within 
the  exact  langua^  of  section  58,  sub-section  1,  daiise 
ix.,  and  as  this  is  an  Aot  which  ought  oertainly  not 
to  receive  a  narrow  construction,  I  think  a  title 
may  be  made  by  the  married  woman  as  tenant  lor 
life  by  virtue  of  the  powers  vested  io  her. 

Solicitors,  Peake,  Bird,  CoUin$,  A  Peake;  Wing  <ft 
Du  Cane* 
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In  Kb  Stasfobd  (Eakl  of). 


HlOH  OOTTBT. 


Stizliiig,  j!  /  Dec  3,  4, 

In  re  Stahfobo  (Eabl  of). 
Paynb  v.  Staicfobo.  (a.) 

Trutiee — New  trustee— Appointment — Trustee  resident 
"  abroad  ''—Solicitor  for  the  tenant  for  life— Settled 
Land  Acts,  1882,  1890. 

The  tenant  /or  life  under  a  wiU  was  empowered 
to  appoint  a  new  trustee  of  the  will  in  the  place  of 
any  trustee  thereof  who  shoM  (inter  aUa)  he  "  abroad*' 
In  1893  P.,  a  trustee  of  the  wiU,  went  to  live  at 
Lisieuxy  in  Normandy,  a  place  within  sixteen  hours' 
raU  of  London,  He  continued  to  attend  meetings  of 
the  trustees,  with  rare  exceptions;  and  declared  his 
intention  of  returning  to  ruide  in  England  in  1898. 
In  1896  the  tenant  for  life,  in  exercise  of  her  power, 
appointed  her  solicitor  a  new  trustee  of  the  will  in  the 
jiace  of  P.,  on  the  ground  that  P.  uxu  ** abroad" 
within  the  meaning  of  that  power. 

On  a  summons  taken  out  by  the  trustees  to  test  tlie 
validity  of  the  new  appointment, 

Held,  that  P.  was  "  abroad  "  within  the  meaning  of 
tie  power,  and  that  the  tenant  for  life  was  consequently 
efdUled  to  appoint  a  new  trustee  in  his  place. 

Held  also,  that  though  the  court  would  not  itself 
appoint  or  confirm  the  appointment  of  the  tenant  for 
liff^s  solieitor  as  a  trustee  of  a  settlement,  yet  it  would 
wA  interfere  with  such  an  appointment  when  made  by 
the  tenant  for  life  in  good  faith. 

This  was  a  summons  taken  out  by  the  trustees  of 
the  will  of  the  late  Barl  of  Stamford  to  determine 
whether  or  not  a  certain  indenture,  dated  the  28th  of 
August,  1895,  and  made  by  the  Countess  of  Stamford, 
the  tenant  for  life  under  the  said  will,  and  being  a 
deed  of  appointment  of  a  new  trustee  in  the  place  of 
a  trustee  who  had  gone  abroad,  was  a  Talid  appoint- 
ment under  the  circumstances  of  the  case,  which  were 
as  follows. 

The  late  Earl  of  Stamford  died  on  the  2nd  of 
January,  1883,  haying  made  his  will  on  the  26th  of 
January,  1875,  whereby  he  i^pointed  Arthur  F. 
Payne,  Bobert  Cooks,  and  Henry  m11  executors  and 
trustees  thereof.  The  will  was  duly  proved  by  these 
three  persons,  who  were  still  aUve.  The  trusts  of  the 
wiU  were  extremely  lon^  and  complicated,  but  were 
shortly  stated  by  Stirlmg,  J.,  in  his  judgment,  as 
follows.  The  testator  deraed  four  estates,  in  Staf- 
fordabire,  Leicestershire,  Cheshire,  and  Lancashire 
respeotiTely,  to  tlie  use  of  his  trustees,  their 
executors,  administrators,  or  assigns,  during  the  life 
of  the  countess  upon  certain  trusts  for  her  benefit, 
and  he  directed  the  said  trustees  to  set  apart  out  of 
the  rents  and  profits  of  these  estates  tne  sum  of 
£12,009  P^  annum,  to  be  applied  on  account  of  his 
penonal  estate  in  or  towaras  the  discharge  of  his 
debts  and  the  legacies  and  annuities  given  by  his  will, 
such  payment  and  application  to  be  in  the  absolute 
disoKTOon  of  his  said  trustees.  After  the  death  of 
the  oountess  the  said  estates  were  devised  to  uses  in 
faroor  of  difliarent  families,  but  in  respect  of  the 
Lancaahire  estates  the  testator  created  a  term  therein 
of  1,000  years,  and  limited  the  same  to  the  trustees 
upon  trust  to  apply  the  rents  and  profits,  firstly  in 
payment  of  debts,  amd  then  in  redeeming  the  mort- 
gages on  the  four  estates.  The  residuary  estate 
was  bequeathed  to  the  trustees  upon  trust  to  convert 
the  same  into  money,  to  pav  thereout  funeral 
irgpsnses,  debts,  and  legacies,  and  then  to  apply  the 
SQ^ns  f if  any)  towara  the  discharge  of  the  mort- 
,  with  remainder  to  the  countess  absolutely.  The 


(a.)  Beported  by  Abthub  Mobton,  Esq.,  Batriiter- 
at-Law. 


testator,  after  giving  various  legacies  general  and 
specific,  then  declared  that  if  either  of  his  trustees  or 
any  trustee  thereafter  appointed  should  die  in  his 
lifetime,  or  decline  to  act,  or  having  survived  him 
should  die,  or  be  abroad,  or  desire  to  be  discharffed, 
or  refuse  or  become  incapable  to  act,  then  ana  in 
every  such  case  it  should  be  lawful  for  the  countess 
during  the  continuance  of  the  estates  limited  in  trust 
for  her  benefit,  and  afterwards  for  t^e  surviving  or  con- 
tinuing trustee,  or  the  executors  of  the  last  surviving 
or  continuing  trustee,  to  appoint  a  new  trustee  or 
new  trustees. 

The  personal  estate  was  insufficient  to  pay  the 
debts  in  fidl,  and  had  long  since  been  exnausted. 
All  the  simple  contract  debts  had  been  paid,  but 
there  remamed  mortgages  to  the  amount  of 
£800,000  and  annuities  of  nearly  £4,000  still  undis- 
chaij^ed.  Hie  executors  had  assented  to  the. 
specific  legacies  and  had  paid  all  the  pecuniary  ones, 
but  no  personal  estate  remained  in  their  hands 
available  for  distribution. 

Up  to  the  29th  of  July,  1895,  all  the  three 
trustees  had  acted  together,  but  on  the  8th  of 
August  the  countess's  solicitor.  Sir  Thomas  Wright, 
forwarded  to  the  trustees'  solicitors  a  draft  ap- 
pointment of  himself  as  trustee  in  the  place  of 
Arthur  Pavne,  who  it  was  therein  alleged  had  gone 
to  reside  abroad.  Owing  to  the  absence  from  town 
of  the  member  of  the  firm  who  attended  to  the  trusts, 
this  communication  was  merely  acknowledged, 
whereupon  without  further  correspondence  with  the 
trustees  or  their  solicitors  the  countess  executed  the 
said  indenture  of  the  28th  of  August,  and  appointed 
Sir  Thomas  Wright  as  trustee  as  aforesaid  in  place  of 
Mr.  Payne.  It  was  the  validity  of  this  appomtment 
which  was  now  in  qnestion. 

From  tiie  evidence  it  appeared  that  Mr.  Payne 
had  from  the  commencement  of  the  trust  acted  in 
conjunction  wiili  his  co-trustees  in  the  administra- 
tion and  management  of  the  testator's  estates,  but 
that  in  1893,  in  consequence  of  his  wife's  ill  health, 
he  went  to  reside  at  Lisieux,  in  Normandy.  He  had, 
however,  been  constantly  in  communication  with  the 
trustees  and  their  solicitors,  and  had  attended  all  the 
meetings  of  the  trustees  with  few  exceptions. 

The  special  management  of  the  Lancashire  and 
Cheshire  estates  had  been  left  entirely  to  Mr.  Hall 
and  Mr.  Cocks  respectivdy,  the  reason  for  this  being 
that  they  had  been  the  agents  thereof  during  the 
lifetime  of  the  late  earl.  The  Leicestershire  estates 
had  been  manaeed  by  Sir  Thomas  Wright,  a  solicitor 
of  Leicester,  wno  was  appointed  ag^t  a  few  years 
after  the  earl's  death.  Mi,  Payne,  in  his  affidavit, 
stated  that  it  had  never  been  alleged  until  the  10th 
of  August,  1895,  that  his  residence  abroad  in  any 
way  interfered  with  the  due  administration  of  the 
trusts  of  the  will  or  rendered  it  desirable  that  he 
shotdd  cease  to  be  a  trustee.  From  where  he  resided 
he  could  reach  England  in  sixteen  hours,  and  letters 
posted  in  London  on  any  given  day  would  be 
received  by  him  the  following  day.  He  had  taken 
his  house  at  Lisieux  on  a  lease  which  would  expire  in 
three  years'  time,  when  he  intended  to  return  to 
England. 

BuckniU,  Q,C,,  and  Cartmdl,  for  the  applicants. — 
The  appointment  of  Sir  Thomas  Wright  in  place  of 
Mr.  Payne  is  improper.  In  the  first  place,  Mr.  Payne 
is  not  "  abroad ''  within  the  meaning  of  the  power  of 
appointment.  The  word  means  "  permanently 
abroad  " — so  as  to  interfere  with  the  penormance  of 
the  duties  of  the  office:  In  re  Moravian  Society,  6 
W.  B.  851,  26  Beav.  101;  In  re  Arbib  A  Clast^ 
Contract,  30  W.  B.  305,  [1801]  1  Ch.  001,  see  p.  806  ; 
Bkeats  V.  Evans,  42  Ch.  D.  522,  38  W.  B.  D^.  202. 
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High  Goubt. 


In  SB  Staicfobo  (Eabl  of). 


High  Ootjbt. 


In  the  next  plaoe,  the  appointment  of  Sir  The  mas 
Wright  is  open  to  objection,  on  the  ground  that  he  is 
the  solicitor  for  the  countess,  the  tenant  for  life. 
Now,  the  trustees  will  be  trustees  for  the  purposes  of 
the  Settled  Land  Acts,  and  the  court  has  declined 
either  to  appoint  or  to  sanction  the  appointment  of 
the  tenant  for  life's  solicitor  as  a  trustee  when  tiiat  is 
the  case,  because  the  interests  of  the  tenant  for  life 
may  conflict  with  those  of  the  remaindermen :  In  re 
Kemp,  31  W.  E.  930,  24  Ch.  D.  485 ;  Wheeltmght  v. 
Walker,  31  W.  B.  363,  716,  23  Ch.  D.  762;  In  re 
Tempest,  14  W.  E.  850,  L.  R.  1  Ch.  App.  485 ;  Sugden 
V.  Orosland,  4  W.  B.  343,  3  Sm.  &  Giff.  192.  This 
last  case  shows  the  deed  is  void. 

Henry  Fellows,  for  the  Buncombes. 

Borthwick,  for  J.  F.  Lambert. 

W,  A.  Peck,  for  Lady  Lambert. 

MonningUm,  for  Lord  Stamford. 

Hastings,  Q.G.,  and  Fossett  Lock,  for  Lady  Stam- 
ford.— There  has  been  no  decree  for  administration, 
and  there  is  nothing  to  interfere  with  the  exercise  of 
the  power ;  In  re  Norris,  32  W.  B.  955,  27  Ch.  D.  333. 
Being  "abroad'*  is  prima  facie  a  disqualification: 
O'Reilly  v.  Alderson,  8  Hare  101.  The  court  will  not 
appoint  the  tenant  for  life's  solicitor  as  trustee,  but 
it  does  not  follow  that  a  person  haying  an  independent 

Sower  of  appointment  cannot  do  so :  Skeats  y.  Evans 
oes  not  apply  here,  as  in  that  case  the  person  who 
made  the  appointment  submitted  the  propriety  of  the 
appointment  to  the  court,  thus  giying  it  jurisdiction. 

Orosvenor  Woods,  Q.G.,  and  Blakesley,  for  Sir  Thomas 
Wright. 

CarimeU  replied. 

Stibling,  J.,  stated  the  facts  as  aboye  set  out,  and 
continued: — ^Without  attributing  any  blame  to  the 
countess  or  her  adyisers,  I  think  it  is  a  matter  of 
regret  that  the  execution  of  the  deed  of  appointment 
was  not  post^ned  until  the  trustees  had  been  con- 
sulted and  their  yiews  ascertained.  Howeyer,  what  I 
haye  to  decide  now  is  whether  the  appointment  is  a 
yalid  one.  Tlie  first  question  which  arises  is  one  of 
fact — I.e.,  whether  or  not  Mr.  Payne  was  "  abroad  " 
at  the  date  of  the  appointment  within  the  meaning  of 
the  power  in  the  will  contained,  and  which  I  haye 
already  read.  I  think  the  question  may  be  decided 
without  any  difficulty  upon  Mr.  Payne's  own 
eyidence,  and  I  am  of  opinion  that  he  was  **  abroad  " 
within  the  meaning  of  the  power.  He  has  been 
residing  abroad  since  1893,  and  does  not  intend  to 
return  until  the  expiration  of  his  lease — i,e.,  in  three 
years'  time.  Therefore  I  think  that  on  the  28th  of 
August,  1895,  he  was  properly  described  as  *'  being 
abroad."  Now,  I  do  not  desire  to  depart  from  any- 
thing laid  down  by  Lord  Bomilly  in  In  re  Moravian 
Society.  In  each  case  it  is  a  question  of  fact; 
and  here  I  come  to  the  conclusion  on  the  facts  that 
Mr.  Payne  was  abroad  at  the  time  the  deed  was 
exeottted  by  the  countess.  It  is  said  that  residence 
abroad  is  not  a  disqualification  for  the  office  of  a 
trustee ;  and  I  am  asked  to  read  the  clause  as  if  a  new 
trustee  could  only  be  appointed  in  the  place  of  a 
trustee  who  is  abroad,  wnen  the  fact  of  residence 
abroad  interfered  with  the  proper  discharge  of  the 
duties  of  the  trust.  Those  words,  howeyer,  are  not  in 
the  wilL  The  trustee,  by  residing  abroad,  as  laid 
down  by  Wigram,  V.C.,  in  O'Reilly  y.  Alderson, 
puts  himself  in  a  position  which  entitles  any 
cestui  que  trust  to  require  that  the  office  should  be 
filled  by  another  trustee.  Certainly,  in  this  case 
none  of  the  remaindermen  haye  called  upon  the 
countess  to  exercise  the  power  of  appointing  a  new 
trustee,  but  neyertheless  it  was  withm  her  discretion 


to  do  so.  If  the  exerdse  of  that  power  were 
capricious,  the  court  might  interfere ;  but  no  such  case 
has  been  suggested.  Mr.  Payne's  residence  abroad 
created  a  certain  amount  of  inoonyenience  and 
expense.  The  countess,  as  tenant  for  life,  is  quite 
competent  to  exercise  tiie  power,  and  I  cannot  see 
that  she  has  exercised  it  wiw  caprice  or  without  good 
cause. 

It  IB  said,  howeyer,  that  Mr.  Payne  is  in  the 
position  of  an  executor  and  legal  personal  representa- 
tiye  of  the  testator,  and  that  the  power  of  appoint- 
ment ought  not  to  be  exercised  so  long  as  there  are 
debts  remaining  unpaid.  If  there  were  any  personal 
estate  remaining  unad ministered,  there  might  be 
something  in  the  contention;  but  in  the  present 
case  the  objection  cannot  preyaiL  AU.  the 
ffeneral  personal  estate  is  exhausted.  The  peouniaiy 
legacies  naye  been  paid,  and  the  specific  legacies 
assented  to,  and  this  can  only  haye  been  done 
on  the  footing  that  the  duties  of  the  executors 
had  been  fully  executed,  and  that  they  were  willing 
to  conyert  themselyes  into  simple  trustees.  Hence 
nothing  is  now  yested  in  Mr.  Payne  as  executor 
virtute  officii. 

1  now  come  to  a  matter  which  is  deserying  of  my  most 
serious  consideration — i.e.,  the  fact  that  the  countess 
has  thought  fit  to  appoint  as  a  trustee  of  this  wiU  her 
own  solicitor.    The  trustees  of  the  will  are  yested 
with  a  power  of  sale  of  the  real  estates,  and  they  wiU 
also  be  trustees  for  the  piirposes  of  the  Settled  Land 
Acts,  and  as  such  trustMs  uiey  may  haye  to  consider 
matters  where  the  respectiye  interests  of  the  tenant 
for  life  and  the  remaindermen  might  conflict  with 
one  another,  and  where  they  will  consequently  be 
bound  to  hold  an  eyen  hand  between  the  parfcieB. 
Now,  it  is  suggested  that  the  solicitor  of  the  tenant 
for  life  is  not  in  a  position  to  discharge  that  dnty 
properly,  and,   I  must  say,  I  feel  that  is  a  yeiy 
forcible  objection.    In  fact,  it  is  an  objection  whicm 
would  preyent  the  court  itself  from  ^pointing  a 
person  m  the  position  of  Sir  Thomas  Wright,  and 
from  sanctioning  any  such  appointment.    The  rule  is 
clearly  laid  down  in  Cotton,  L.J.,  in  In  re  Kemp, 
24    Ch.  D.,    at   p.    487,    a   case    of   the   i^Mnnt- 
ment  of   trustees  for  the  purposes  of  the  Siattled 
Land  Acts.     In  that  case  the  Lord  Justice  says: 
**  The  appointment  of  trustees  is  required  to  impose 
a  check  upon  the  extensiye  powers  conferred  by  the 
Act  upon  the  tenant  for  life,  and  the  44th  section 
contemplates   there   being   differences  between  the 
trustees  and  the  tenant  for  life.    I  haye  no  doubt  that 
Mr.  Wood,  as  solicitor  of  the  tenant  for  life,  would 
adyise  him  to  the  best  of  his  ability,  and  recommend 
him  to  exercise  his  powers  with  a  proper  regard  for 
the  interests  of  the  remaindermen.    But  sodicitocB, 
like  judges,  are  fallible,  and  how  could  Mr.  Wood  as 
one  of  the  trustees  exercise  a  proper  judgment  on 
their  behalf  upon  questions  on  which  he  had  already 
adyised  the  tenant  for  life  P    It  would  be  Mr.  Wood  as 
trustee  putting  a  check  upon  Mr.  Wood  as  solioitor 
for  the  tenant  for  life,  and  he  would  be  placed  in  a 
false  position."     This  lays  down  a  rule  of  prac<ioe 
for  the  guidance  of  the  court  from  which  it  would 
not  be  right  for  me  to  depart,  and  of  which,  more- 
oyer,  I  entirely  approye.      But  the  question  is.    Is 
this  rule  bindmg  under  all  circumstances  P    Can  the 
court  depart  from  it  if  it  sees  fit  P    Now,  I  myself 
haye  departed  from  it  in  one  case — i.e..  In  re   The 
Marquis  of  Aileshury,   41  W.  B.  644,  [1893]  2  CJh. 
345.      The  court  ought  certainly  to  be  yery  slow 
to  do  so,  and  ought,  oef ore  doing  so,  to  be  satisfied 
not  only  that  there  will  be  no  disadyantage  to  tbe 
trust  estate,  but  also  that  ^preat  adyantages  will  aoorae 
from  such  a  course.    If  this  were  an  application  for 
the  appointment  of  a  new  trustee,  or  fot  tiie  r — ^ — 
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Off  the  oourt  to  sooh  an  appointmeiit,  I  should  oertainlj 
decline  to  depart  from  the  role.  This,  however,  is  not 
sodi  a  case,  and,  as  pointed  oat  by  Cotton,  L.J., 
there  is  a  difference  between  the  question  of  the 
▼alidity  of  a  certain  appointment  by  the  donee  of  a 
power  and  the  question  whether  the  court  would 
itaelf  make  or  sanction  such  an  appointment.  This 
distinctioD  was  recognized  by  Pearson,  J.,  in  In  re 
NorriB, 

The  question,  then,  is.  Does  the  existence  of 
the  rule  j)reYent  the  donee  of  the  power  from 
exercising  it  by  appointing  her  own  solicitor  ?  In 
my  jud^ent,  though  I  would  not  myself  make 
or  sanction  such  an  appointment,  yet  when  it  has 
been  actually  done  by  the  tenant  for  life  it  is  not 
necessarily  invalid.  There  is  nothing  apart  from 
his  position  as  solicitor  to  the  countess  which  renders 
tiie  person  appointed  unfit  to  fulfil  the  duties  of  the 
office,  and  no  beneficiary  has  said  anything  against 
the  appointment,  but  the  matter  has  been  left  to  the 
discretion  of  the  court.  Under  these  circumstances 
I  cannot  say  that  the  appointment  is  other  than  a 
valid  one. 

Lastly,  it  is  suggested  that  Mr.  Payne  still  remains 
in  the  position  of  a  legal  personal  representative, 
and  may  be  under  some  ImbUity.  Now,  if  any  such 
Hafailit^r  exist  in  the  fact,  nothing  that  has  been  done 
can  prejudice  his  right  to  an  indemnity.  It  is  of  the 
gxea^est  importance  that  a  trustee's  right  of  indem- 
nity be  preserved,  and  I  desire  to  say  that  no  right 
of  Mi,  l^ayne  as  legal  personal  representative  ought 
to  be  prejudiced,  and  for  this  purpose  I  reserve  to 
him  liboty  to  apply. 

Solicitors,  Bower ^  CoUon^  A  Bower;  Smith,  Faiodon, 
A  Low,  ioT  Sir  Thomas  Wright,  of  Leicester ;  Ilifft, 
Henley,  dt  Stoeet,  for  Laycock,  Dymm,  A  Laycock,  of 
HudiJenfield ;  A.  E.  Griffiths;  Gamien  &  BurdeU. 


Babtlbtt  v.  Mabottatx.  (a.) 

Nuiaanee^Noiee — Lawful  trade — Character  of  neigh' 
hour?u)od. 

The  defendants  had,  since  JtUy,  1894,  carried  on  the 
hueinees  of  newspaper  forwarding  o^^nts-  a4  premises  in 
the  City  of  London,  The  plaintiffs  were  respectively 
the  leasehMers  and  the  part  occupiers  of  certain  resi' 
detUial  premises  erected  in  1886,  and  which  were  oppo- 
eiie  to  the  defendants*  premises.  The  occwpying  plaintiffs 
and  cihers  of  the  tenants  of  the  plaintiffs*  premises  had 
been  so  disturbed  by  the  noise  of  the  defendants*  carts 
and  the  shouts  of  their  drivers  and  other  of  the  defend' 
anie'  employees  hetufeen  2  a,m,  and  6  a.m.  that  they 
were  in  many  cases  unable  to  sleep ;  and  some  of  the 
plaintiffs'  tenants  had  in  consequence  left  and  others  had 
threatened  to  leave, 

Heidy  thai  the  defendamls*  business  Jiad  caused  a 
nmisanee  by  noise  so  continuous  cmd  of  such  a  character 
ae  to  entitle  the  plaintiffs  to  an  injunetion* 

Trial  of  action. 

TtoB  was  an  action  in  which  the  plaintifb  the 
leagfthold  owners,  and  certain  tenants,  of  premises 
kiMJwn  as  Temple-chambers,  in  the  City  of  London, 
rlaimfid  an  iniunotion  to  restrain  the  defendants,  who 
cazried  on  the  business  of  newspaper  forwarding 
a^oota,  from  canyin^  on  the  said  or  any  noisy  busi- 
neaSy  and  from  contmuing  the  nuisances  occasioned 
tbereby. 

(a.')  Beported  by  J.  ABTHT7BPBlCB,Bsq.,  Barrister- 
at-Law« 


The  facts  of  the  case  were  as  follows.  The 
premises  in  question  consbted  of  a  large  block 
of  buildings.  They  fronted  on  the  east  side 
Temple-avenue,  and  were  bounded  on  the  north  by 
Tudor-street,  and  on  the  south  by  certain  vacant  land 
the  property  of  the  London  Corporation.  The 
premises  had  been  erected  b^  certain  of  the  plaintiffs 
or  their  predecessors  in  titie  in  the  year  1886,  and  had 
been  let  by  them  since  1887  paitly  for  offices  and 
partiy  for  residential  chambers.  At  that  time  the 
leuid  east  of  Temple-avenue  was  vacant.  About  two 
or  three  years  ago  the  defendants  built  large 
premises  on  the  east  side  of  Temple-avenue,  with  an 
entrance  into  Temple-avenue  on  the  west,  and  also 
into  a  street  known  as  Tallis-street  on  the  south — a 
street  newly  laid  out  and  leading  eastward,  almost 
opposite  the  central  entrance  to  the  Temple-chambers. 

On  the  30th  of  July,  1894,  the  defendants  commenced 
to  carry  on  there,  and  havesince  carried  on,  the  business 
of  newspaper  forwarding  agents,  the  carrying  on  of 
whidi  business  caused  a  great  deal  of  noise,  and 
inconvenieneed  the  sleep  of  the  occupiers  of  the  plain- 
ti£Gi'  residential  chambers.  In  consequence  ox  this 
the  plainti£GB  affirmed  that  their  premises  had  been 
rendered  unfit  for  habitation  and  far  less  comfortable 
than  had  formerlv  been  the  case,  and  that  tenants 
thereof  had  been  lost  and  would  continue  to  be  lost. 

The  defendants  submitted  that  if  the  noise  of  which 
the  plainti£GB  complained  existed,  it  was  due  not  to 
the  aefendants'  business,  but  to  the  ordinary  traffic  of 
the  neighbourhood.  The^  also  submitted  that,  as 
tiie  nei^bourhood  in  which  the  premises  of  both 
parties  were  situated  was  devoted  to  the  printing 
and  publishing  trades,  the  noise  in  the  vicinity  of 
the  ]^ainti£GB'  premises  was  incident  to  the  locality, 
and  that  the  noise  (if  any)  produced  by  the  defend- 
ants' business  was  of  so  sl^ht  a  character  as  to  be  no 
substantial  addition  to  that  otherwise  produced  in 
the  neighbourhood. 

The  plainti£GB,  in  their  reply,  submitted  that  the 
noise  was  of  such  a  character  as  entirely  to  change 
the  quiet  character  of  the  neighbourhood,  which 
entirely    consisted    of    residential    chambers    and 


A  large  amount  of  evidence  was  oflTered  on  both 
sides,  and  seveonl  residents  in  the  chambers,  inspec- 
t(Krs  of  police,  police  constables  on  duty  in  the  neigh- 
bourhood, and  others  were  examined. 

The  evidence  was  somewhat  conflicting,  but  it  ap- 
peared that  the  residents  in  the  chiunbers  were 
awakened  bv  noise  of  the  carts  and  vans  of  the  defend- 
ants unloading  and  driving  past,  and  by  the  shoutings 
or  loud  talkings  of  their  <mvers  and  other  employees  of 
the  defendants,  between  <he  hours  of  2  a.m.  and  6  a.m. 
In  consequence  of  this  many  of  the  residents  were 
unable  to  sleep,  and  the  result  haa  been  that  some  of 
them  had  left  the  premises,  and  others  threatened  to  do 
so.  It  was  also  shown  that  since  complaints  were 
first  made  of  the  nuisance,  except  on  the  side  of  the 
plainti£GB*  chambers  facing  or  nearly  fadnff  Tallis- 
street,  the  noise  had  been  considerably  abated  by  the 
laying  down  of  a  wooden  pavement  in  Temple- 
avenue. 

Oswald,  Q.C.,  and  Boyle,  for  the  plaintiflb.— The 
noise  made  by  the  defendants  has  considerably  injured 
the  interests  of  those  of  the  plaintiffii  who  are  re- 
versioners, as  some  of  the  tenants  of  the  residen- 
tial chambers  who  were  unable  to  sleep  have  left 
the  prenuses,  and  there  is  therefore  a  loss  in  the 
matter  of  rents.  If  the  noise  is  continued,  the  cham- 
bers must  become  more  and  more  unsuitable  for 
habitation.  There  is  no  question  but  that  in  such  a 
case  as  this  the  oourt  has  a  right  to  interfsre :  Bellamy 
V.  WelU,  89  W.  B.  168;  Barber  v.  Fenley,  [1898]  2 
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H.  0.    Babtcett  v.  MAB8HALL.— Gbeat  Nobthsbn  Bt.  Oo.  v.  Coal  Oo-opebativb  Soa  (Ld.).    H.  O. 


Ch.  447,  41  W.  E.  Dig.  162;  Benjamin  v.  8UyrT,  22 
W.  R.  631,  L.  E.  9  C.  P.  400. 

Eve^  Q»C,i  and  J,  W.  Qreig,  for  the  defend- 
ants.— ^IJie  defendants  are  entitled  in  oarrying  on 
their  business  to  make  some  noise.  There  has  oeen 
nothing  unreasonable  in  their  conduot:  Christie  y. 
/>avey,  [1893]  1  Ch.  316,  41  W.  B.  Dig.  153.  The 
locahty  in  whioh  the  alleged  nuisance  has  taken 
place  must  also  be  considered.  It  is  impossible  to 
a{>ply  to  premises  situate  where  the  plaintiffs'  pre- 
mises are  situate,  the  rules  that  may  fairly  be  con- 
sidered applicable  to  a  house  in  Belgravia. 

Osioald^  Q.C.y  commenced  to  reply,  but  was 
stopped. 

EoMBB,  J. — It  almost  invariably  happens  that 
cases  inyolving  nuisances  give  rise  to  a  considerable 
conflict  of  evidence,  and  in  that  respect  the  present 
case  forms  no  exception.  I  do  not  propose  to  go  into 
the  evidence  in  detail,  but  the  conclusion  to  which  I 
come  on  the  facts  is  that  the  defendants'  business  has 
been  so  carried  on  as  to  be  a  nuisance  by  noise  to 
those  persons  who  sleep  in  rooms  overlooking  or  near 
the  defendants'  premises.  No  doubt,  after  complaints 
were  made  matters  improved,  having  regard  to  the 
state  of  things  existing  when  the  premises  of  the 
defendants  were  first  opened;  but  the  nuisance, 
although  in  a  modified  form,  continued  until  this 
action  was  brought,  and  has  continued  since,  although 
I  must  say  that  as  far  as  those  inhabitants  of  the 
plaintiffs'  chambers  who  sleep  in  rooms  not  facing  or 
nearly  facing  Tallis-street  are  concerned  the  nuisance 
has  been  greatly  diminished  by  the  laying  down  of 
wooden  pavement  in  the  Temple-avenue.  I  do  not 
say  that  the  defendants  could  not  carry  on  their 
business  without  causing  a  nuisance,  or  that  tiiere 
have  not  been  several  mornings  when  substantially  no 
nuisance  was  caused;  but  I  am  satisfied  that  the 
nuisance  has  been  so  continuous  and  of  such  a 
character  as  to  entitle  the  plaintiffis  to  an  injunction 
substantially  as  asked  for  by  them.  There  must, 
therefore,  hie  a  perpetual  injunction  restraining  the 
defendants,  their  servants  and  agents  from  carrying 
on  the  business  so  as  to  be  a  nuisance  by  noise  to  the 
occupants  of  the  plaintiffs'  chambers,  and  the 
defendants  must  pay  the  costs  of  the  action. 

[It  was  subsequently  arranged  that  the  injunction 
should  be  suspended  for  throe  months,  that  the 
defendants  might  see  if  anything  could  be  done  to 
diminish  the  noise,  they  undertaking  to  do  their  best 
to  carry  on  their  business  so  as  not  to  cause  a 
nuisance.  An  inquiry  as  to  damages  was  also  directed, 
but  the  costs  were  reserved. 

Solicitors,  Munw&  Longden;  Miller^  Smith,  A 
Bell. 


Chan.  Div.  )  Tg.-_  « 

Vaughan  Williams,  J.  ]  ^^^'  ^' 

Gbeat  Nobthsbn  Eailway  Co.  v.  The  Coal 
Co-oPEBATryE  Society  (Limited),  (a.) 

Bill  of  Sale — Industrial  and  provident  society — Dehen^ 
tare — Non-registraiion  —  Winding  up — Incorporated 
rxmpany— Bills  of  Sale  AcU,  1878  (41  <fc  42  Vict.  c. 
31)  and  1882  (46  A  46  Vid.  c.  43).  s.  17. 

Debentures  issued  by  an  industricU  and  provident 
society  establisJied  under  the  Industrial  and  Provident 
Societies  Act  are  not  exempted  from  the  provisions  of  the 

(a.)  Reported  by  Y.  DB  S.  Fowke,  Esq.,  Barrister- 
at-lAW. 


Bills  of  Sale  Acts  by  sedion  17  of  the  BiOs  ef  Sale 
Act,  1882. 

This  was  the  further  consideration  of  a  debenture- 
holders'  action,  which  raised  the  question  iidiether 
certain  debentures  issued  by  the  Coal  Co-operative 
Society,  which  was  an  industrial  and  provident 
society  established  under  the  Industrial  and  Provident 
Societies  Act,  1862  (25  &  26  '^ct.  c.  87),  were  or  were 
not  within  section  17  of  the  Bills  of  Sale  Act,  1882, 
in  so  far  as  they  purported  to  charge  the  oa^tal, 
stock,  goods,  chatteb,  and  effsots  of  the  sooety. 
Section  17  of  the  last-named  Act  provides  that 
«  nothing  in  this  Act  shall  apply  to  any  debentures 
issued  by  any  mortgage,  |loan,  or  other  incorporated 
company,  and  secure  upon  the  capital,  stock,  or 
gooas,  diattels,  and  effects  of  such  company." 

The  debentures  in  the  present  case  were  exmeued 
to  be  a  charge  upon  the  freehold,  oopyholid,  and 
leasehold  hereditaments  of  the  society  ana  the  good- 
will of  its  business,  and  all  its  capital,  stock,  goods, 
chattelB,  and  effects,  and  all  otiier  its  pn^>erty  both 
present  and  future. 

Judgment  was  ffiv en  in  the  debenture-holders'  action 
on  the  10th  of  3&y,  1894,  and  an  order  to  wind  np 
the  society  was  made  on  the  7th  of  June,  1894. 

The  debentures  not  having  been  registered  as  bills  oC 
sale,  the  question  as  above  stated  arose  between  the 
liquidator  of  the  society  and  the  holders  of  the  deben- 
tures. 

Buckley,  Q.C.,  nndA.  d  B.  Terrell,  for  the  plaintift 
in  the  debenture-holders'  action. — In  section  17  of  the 
Bills  of  Sale  Act,  1882,  the  words  "incorporated 
company  "  apply  to  societies  under  the  Industrial  and 
Provident  Societies  Acts;  see  sections  4,  5,  6,  11,  sub- 
section (1),  and  12  of  the  Industrial  and  Provident 
Societies  Act,  1876  (39  &  40  Vict.  o.  45),  and  sections 
4,  5,  and  21  of  the  Industrial  and  Provident  Societies 
Act,  1893  (56  &  57  Vict.  o.  39). 

Levett,  Q.C.,  and  Mctcmighien,  for  the  official 
receiver  aud  liquidator. — The  words  in  section  17  of 
the  Bills  of  Sale  Act,  1882,  apply  to  companies  for 
the  registration  of  whose  mort^pEtges  ana  charges 
there  are  other  statutory  provisions  than  those  con- 
tained in  the  Bills  of  Sale  Acts — ^for  instance,  com- 
panies incorporated  under  the  Companies  Act,  1862. 
The  Industrial  and  Provident  Societies  Acts  contain 
no  such  provisions  for  the  registration  of  mortgages 
and  charges.  The  mortf;ages  and  char;^  over 
chattels  given  by  such  societies  are  clearly  within  the 
mischief  aimed  at  by  the  Bills  of  Sale  Acts,  and  come 
within  the  definition  in  section  4  of  the  Bills  of  Sale 
Act,  1878.  A  society  of  this  kind  is  not  a  "  com- 
pany." Section  60  of  the  Industrial  and  Provident 
Societies  Act,  1893,  expressly  draws  a  distinction  be- 
tween a  *' registered  sode^"  and  a  "oompanjr.** 
These  societies  are  clearly  not  limited  companies 
within  the  meaning  of  the  Companies  Act,  1862,  as  is 
shown  by  sections  54  and  55  of  the  Industrial  and 
Provident  Societies  Act,  1893.  The  Forged  Transfen 
Act,  1891  (54  &  55  Vict.  c.  43),  s.  2,  says  *<  oompanj  ** 
shall  mean  ''any  company  incorporated  by  or  in 
pursuance  of  any  Act  of  Parliament,  or  lyy  Bojal 
Charter."  Sections  6  and  7  of  the  Married  Women's 
Property  Act,  1882  (45  &  46  Vict  c.  75),  show  that 
the  powers  of  that  Act  drew  a  distinotion  between 
companies  and  such  a  society  as  the  society  in  tlie 
present  case.  These  debentures  are  bills  of  aale 
taken  independently  of  any  statutory  enactment* 
The  question  whether  a  bill  of  sale  given  hy  a 
company  must  be  registered  was  left  open  in  Jn  rs 
Standard  Mam^aduring  Oo.,  39  W.  B.  369,  [18913 
1  Ch.  627.  In  Attenborough*s  case,  38  W.  B.  887,  K 
Ch.  D.  685,  Pearson,  J.,  thought  that  it  moat  be 


-VoLXUV.     (W).  16,1896.]        THE  WEEKLY  REPORTER. 


253 


Hh.  Or.     Gbeat  Nobthxrn  Bailway  Co.  v.  Thb  Coal  Co-operativb  Society  (Limited).     Hh.  Ct. 


legifltered.  Bat  this  Bodeij  is  not  a  oompaav 
in  any  of  the  legal  meanings  of  the  word  "  companv. ' 

They  referred  to  Jenkinson  t.  Brandley  Mining  Co., 
36  W.  B.  834,  19  a  B.  D.  568. 

Buddev^  Q.C.,  in  reply. — ^This  society  is  a  corpora- 
tion, and  is  therefore  not  within  the  Bills  of  Sale 
Act.  A  debentore  of  a  corporation  is  not  within  the 
m^ohief  against  which  the  Bills  of  Sale  Acts  are 
directed:  Bead  y.  Joannon,  38  W.  B.  734,  25 
a  B.  D.  300. 

He  also  referred  to  section  10  of  the  Bills  of  Sale 
Act,  1878. 

Yaughan  Williams,  J.— As  far  as  I  can  see,  the 
qoestion  that  I  have  to  decide  is  one  which  at  present 
is  not  decided.  There  is  no  direct  authority.  It  is 
really,  as  far  as  I  can  see  on  the  authorities,  an 
Gpen  question,  and  I  must  decide  it  as  best  I  can. 
ifow,  the  first  Bills  of  Sale  Act,  passed  in  1854,  was  an 
Act  passed  with  a  specific  object,  which  is  stated  in 
the  preamble  of  the  Act  which  is  entitled  **  an  Act 
for  preventing  frauds  upon  creditors  by  secret  bills  of 
sale  of  personal  chattels,"  and  begins  with  a  recital : 
"Whereas  frauds  are  frequently  committed  upon 
creditors  by  secret  bills  of  sale  of  personal  chattels, 
whereby  persons  are  able  to  keep  up  the  appear- 
anoe  of  being  in  good  circumstances."  Kow, 
the  Act  of  1854  is  made  to  apply  in  favour  of 
specified  persons,  and  of  those  persons  ouly — ^those 
persons  being  reslly  execution  creditors,  and  assignees 
m  bankruptcy,  and  trustees  under  deeds  for  the 
benefit  of  creditors  generally.  That  Act  was  amended 
in  1878,  but  the  Act  of  1878  was  passed,  as  far  as  I 
nndentand,  for  the  same  object  and  for  the  pretection 
of  the  same  olassos  as  the  Act  of  1854.  Both  Acts 
were  passed  to  prevent  the  same  mischief  (i.e.,  frauds 
on  oroditors),  and  for  the  protection  of  the  same  per- 
sons, t.e.,  either  individual  creditors  who  had  obtamed 
judgment  and  issued  execution,  or  creditors  generally 
who  got  execution  in  the  shape  of  bankruptcy. 
Then  is  nothing  in  the  Act  of  1878  which  indicates 
that  there  was  any  intention  to  a£E6rd  any  special 
protection  to  liquidators  of  companies  in  liquidation, 
llien  one  comes  to  the  Act  of  1882.  The  Act  of  1882 
has  a  very  much  wider  scope  than  either  of  the 
previous  Acts.  It  is  not  only  intended  for  the  pre- 
vention of  frauds  upon  creditors,  but  it  is  also 
intended  for  the  protection  of  debtors  and  those  who 
are  in  need,  against  those  who  are  apt  to  take  advan- 
tage of  their  necessities  to  prey  upon  them  and 
dczraod  them.  So  it  is  a  natural  consequence  that 
one  should  find  that  the  Act  of  1882  does  not  only 
apply,  as  the  Acts  of  1854  and  1878  did,  to  a  case 
where  the  grantee  remained  in  possession  of  the 
property,  notwithstanding  the  bill  of  sale,  but  also 
aopiies  in  the  case  of  bills  of  sale,  grants,  and 
charges  which  are  given  as  security  for  debts  or 
advanoes,  and  to  cases  where  the  grantee  may  be  in 
actual  possession. 

Now,  that  being  the  short  history  of  the  Acts,  one 
finds  in  the  Act  of  1882  (s.  17)  the  provision  upon 
which  so  much  has  been  said  to-day.  That  section 
runs :  [His  lordship  read  the  section,  and  went  on : — ] 
^loae  who  have  argued  on  behalf  of  the  debenture- 
holders  say,  in  the  first  place,  the  Bills  of  Sale 
Acts,  whether  you  take  tne  two  earlier  Acts  or 
the  later  Act,  have  no  application  whatever  to  bills 
of  sale  and  similar  instruments  issued  bv  corpora- 
tions. Thejy  say  the  two  earlier  Acts  dia  not  applv 
to  o<»porations  at  all,  and  thejr  further  say  that  with 
regura  to  the  Act  of  1882  (which  has  to  be  construed 
with  the  Act  of  1878 — an  Act  stiU  in  force,  the  Act 
oi  1854  having  been  repealed)  not  only  does  the 
Act  of  1882  itsdf  not  i^pfy  to  bills  of  sale  or  deben- 
tures   issued   by    companies^   but    also    that    the 


Act  of  1878,  which  has  to  be  read  with  the 
Act  of  1882  as  one  Act,  can  no  longer  apply,  if  it 
did  apply,  to  debentures  issued  bv  corporations  or  in- 
corporated companies ;  and  it  is  claimed  by  those  per- 
sons who  hold  these  debentures  that  they  are  persons 
holding  debentures  issued  by  an  incorporatea  com- 

Cy  witlun  the  meaning  of  section  17.  On  the  other 
d,  it  is  argued  on  behalf  of  the  liquidator  that  the 
Act  of  1854  and  the  Act  of  1878  did  apply,  and  the 
Act  of  1878  does  apply,  to  debentures  or  bills  of 
sale  or  charges  issued  by  corporations  or  companies  ; 
and  that  with  regard  to  section  17  of  the  Act  of  1882, 
whatever  it  may  do  in  the  case  of  an  incorporated 
company,  the  present  society  is  not  an  **  incorporated 
company  '*  within  the  section ;  with  the  result  that 
under  the  older  Acts  and  under  the  later  Act  these 
debentures  remain  liable  to  the  provisions  of  the  Bills 
of  Sale  Acte  generally. 

A  good  deal  of  U^ht  is  thrown  on  these  con- 
tentions by  the  decision  of  Bo  wen,  L.J.,  in  In 
re  the  Standard  Manufactwring  Co,^  39  W.  B. 
369,  [1891]  1  Ch.  627.  In  that  case  Bowen, 
L.J.,  undoubtedly  puts  it  that  the  judgment  of 
the  court  is  based  upon  the  ground  that  mortga^ 
or  charges  of  any  incorporated  company  for  the  regis- 
tration of  which  other  provisions  have  been  made  by 
the  Companies'  Clauses  Act,  1845,  or  the  Companies 
Act,  1862,  are  not  within  the  Bills  of  Sale  Act,  1878. 
If  tiiat  is  the  whole  of  the  decision  of  the  Court  of 
Appeal,  I  hold  that  the  present  society  is  not  eutitied 
to  tiie  benefit  of  that  decision.  It  does  not  come 
within  the  scope  of  it  at  all.  This  society  is  not  a 
company  in  which  the  registration  of  mortgages  or 
charges  is  provided  for  by  either  of  these  two  Acts,  or 
indeed  by  anv  other  Act.  The  result  is  that  these 
debenture-holders  are  not  entitied  to  say  that  they 
are  exonerated  from  the  provisions  of  the  Bills  of 
Sale  Acts  by  reason  of  this  decision  of  Bowen,  L.J., 
because  that  decision  is  in  terms  applicable  onlv 
to  companies  for  the  mortgages  and  charges  of  whi<m 
provision  is  made  for  registration  bv  the  other  two 
Acts.  That  being  so,  I  cannot  myseu  hold  that  that 
decision  is  one  that  the  debenture-holders  can  success- 
fully rely  on.  I  have  therefore  to  look  at  section  17, 
and  see  whether  these  debentures  come  within  that 
section  irrespective  of  Bowen,  L.  J.'s  decision.  I  hold 
that  this  society  does  not  come  within  it.  The 
gr>und  I  should  like  best  to  put  it  on  is  the  simple 
one  that  section  17  excludes  from  the  operation  of  tiie 
Act  of  1882  **  companies,"  and  that  this  is  not  a  com- 
pany, it  is  a  corporation  which  bears  the  name  of 
**  society."  The  word  "  company  "  has  come  to  have 
a  very  well-recognized  meamng.  There  are  various 
lep^  "  companies,"  but  this  *'  society  "  does  not  come 
within  the  connotetion  of  the  word  in  any  of  its 
legal  meanings.  I  think  that  alone  would  be  suffi- 
cient ground  for  saying  that  the  section  is 
defined  by  the  Le^lature  in  favour  of  com- 
panies, and  that  u  the  Legislature  had  in- 
tended to  include  all  sorts  of  corporations  nothing 
would  have  been  easier  for  the  Legislature  than 
to  say  so  in  plain  terms.  Though  I  think  that 
a  sufficient  ground,  I  should  like  to  add  as  a  further 
p^und  that  the  absence  of  provisions  for  registration 
is  a  reason  why  the  Legislature  may  very  well  have 
drawn  tiie  line  between  companies  in  respect  of  which 
there  is  such  a  provision  made  and  corporations  in 
respect  of  which  there  is  no  such  provision.  But  it 
is  my  duty  still  to  look  at  this  aecision  of  Bowen, 
L.  J.,  and  to  see  whether  there  is  anything  else  in  it 
whidi  is  either  binding  on  me,  or  which  I  ought,  in 
deference  to  Bowen,  L.J.,  to  follow.  There  is 
nothing  that  is  binding  on  me.  The  question  was 
distinctiy  raised  in  In  re  Standard  Manufacturing  Oo*, 
Aye  or  no,  were  corporations  generally  bound  l^  the 
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Bills  of  Sale  Axsts,  irrespectiYe  of  the  effect  of  Bection 
17  P  Bowen,  L. J.,  looks  at  the  Bills  of  Sale  Acts. 
He  points  out  that  bills  of  sale  charges  or  debentures 
issued  by  **  companies  "  do  not,  in  his  opinion,  come 
within  uie  mischief  pointed  at  by  these  Acts.  He 
goes  on,  and  points  out  that  much  of  the  language  of 
Sie  Acts  is  not  apt  language  to  use  if  the  statutes 
were  intended  to  apply  to  ooiporations ;  but  at  the 
same  time  he  takes  the  definition  clause  under  the 
Act  of  1878  (section  4),  which  does  not,  for  this 
purpose,  materially  differ  from  the  definition  clause 
under  the  Act  of  1854,  and  says  in  terms  that  the 
words  of  that  definition  clause  are  wide  enough  to 
cover  a  bill  of  sale  or  debentures  issued  by  a 
company.  He  winds  up  by  saying  that  no  corpora- 
tion can,  in  any  circumstance,  be  within  the  Buls  of 
Sale  Act,  1878.  It  seems  to  me  that  Bowen,  L.J., 
deliberately  and  studiously  leaves  the  question  open. 
He  goes  on  to  say  that  "  the  view  that  debentures 
like  the  present  are  not  within  the  Bills  of  Sale  Act, 
1878,  was  that  adopted  by  Pollock,  B.,  in  John 
WeUted  &  Co.  v.  Swansea  Bank,  5  Times  L.  B.  832  ; 
and  by  Lord  Coleridge  and  Wills,  J.,  in  Read  v. 
Joannon,  38  W.  B.  734,  25  Q.  B.  D.  300 ;  see  also 
Edmonds  v.  Blaina  Furnaces  Co.,  35  W.  B.  798,  36 
Ch.  D.  215 ;  Levy  v.  Ahercorris  Slate  and  Slab  Co., 
36  W.  B.  411,  37  Ch.  D.  260.*'  He  then  sa^s: 
**  We  agree  with  this  view " — i.e.,  the  view 
adopted  in  those  cases  —  "  and  we  think 
that  this  appeal  should,  therefore,  be  allowed, 
with  costs  both  here  and  below.*'  If  he  had  stopped 
there,  I  should  have  felt  that  that  was  such  an 
affirmation  of  the  view  contained  in  those  cases,  that 
it  bound  me.  But  he  goes  on  to  sav,  without  a  fresh 
sentence,  "on  the  ground  that  we  mortgages  or 
charges  of  anjr  incorporated  company  for  the  regis- 
tration of  which  other  provisions  nave  been  made  by 
the  Companies'  Clauses  Act,  1845,  or  the  Companies 
Act,  1862,  are  not  within  the  Bills  of  Sale  Act, 
1878."  That  is  to  say,  he  does  not  exclude  companies 
generally  from  these  Acts,  but  only  companies  in 
which  provisions  are  made  for  the  registration  of 
mortgages.  It  seems  to  me,  therefore,  that  Bowen, 
L.J.,  deliberately  leaves  open  the  question  whether 
the  Bills  of  Sale  Acts  apply  to  other  companies — i.e., 
apply  to  companies  in  the  case  of  which  no  provision 
is  made  for  registration. 

Being,  then,  at  large  to  deal  with  the  question, 
I  cannot  help  starting  with  the  Act  of  1854,  and 
remembering  with  regard  to  that  Act  that  at 
the  time  wnen  the  Act  of  1854  was  passed  the 
Companies  Act,  1862,  was  not  passed  (i.e.,  the 
provisions  for  the  registration  of  mortgages  under 
the  Act  of  1862  were  not  in  existence),  and  that, 
whatever  may  have  been  the  intention  of  the 
Legislature  at  the  time  of  the  passing  of  the  Act  of 
1854  with  regard  to  companies  coming  within  the 
provisions  of  the  Companies*  Clauses  Act,  1845,  the 
Legislature  cannot  have  had  any  intention  with 
reference  to  companies  under  the  Comj^anies  Act, 
1862.  But  with  regard  to  those  compames  it  seems 
that  the  decision  of  Bowen,  L.J.,  is  impossible  to 
reconcile  with  DeffeU  v.  WhiU,  15  W.  B.  68,  L.  B.  2 
C.  P.  144,  and  Shears  v.  Jacob,  14  W.  B.  609,  L.  B. 
1  C.  P.  513,  in  which  it  was  held  in  1866  that  the 
Bills  of  Sale  Ada  did  apply  to  companies  under  the 
Compames  Act,  1862.  I  assume  that  the  company 
in  Deffdl  v.  White  was  a  company  under  the  Com- 
panies Act,  1862,  from  the  date  of  the  case  (1866). 
in  Shears  v.  Jacob  the  company  is  stated  in  terms  to 
be  a  company  ''limited."  '^th  regard  to  the 
residue  of  the  authority,  there  is  some  each  way. 
There  is  a  decision  by  Pearson,  J.,  in  Attenhorough^s 
ease,  33  W.  B.  387,  28  Ch.  D.  685,  which  is  a  positive 
decision  that  debentures  issued  by  companies  come 


within  the  Bills  of  Sale  Acts,  or  at  all  events  it  is  the 
expression  of  a  very  decided  opinion.  There  shoold 
be  added  the  case  of  Boss  v.  Army  and  Navy  EM 
Co.,  35  W.  B.  40,  34  Ch.  D.  43,  where  Kay,  L.J.  (then 
Kay,  J.),  said  the  Companies  Act  seemed  to  assume 
that  companies  under  the  Companies  Act  are  within 
the  Bills  of  Sale  Acts.  It  is  true  the  court  did  not 
there  avoid  the  security,  but  it  was  not  at  all  on  the 
ground  that  the  Bills  of  Sale  Acts  had  no  application 
to  such  companies.  On  the  other  hand  there  is,  as  I 
have  said,  the  case  of  Bead  v.  Joannon,  where  Lord 
Coleridge  expressly  decides  that  corporations  are  out- 
side the  Bills  of  Sale  Acts,  and  there  are  the  cases 
mentioned  by  Bowen,  L.J.,  which,  without  at  all 
expressly  deciding,  seem  to  me  to  assume  that  the 
Bills  of  Sale  Acto  have  no  application  to  oorpoia- 
tions  at  all.  I  think  it  right  to  mention  that 
it  is  impossible  to  suppose  that  Bowen,  L.J., 
meant  to  decide  the  case  upon  the  ground  that 
the  Bills  of  Sale  Acts  have  no  application  to  com- 
panies at  all,  because,  if  he  had  mtended  to  decide 
tl  at,  the  elaborate  grounds  which  he  goes  into  for 
the  decision  would  not  have  been  necessary ;  he  had 
only  to  say :  **  This  point  is  concluded  by  Bead  v. 
Joannon.**  1  have,  therefore,  first  the  decision  of 
Bowen,  L.J.,  which  is  a  decision  that  companies  in 
which  provision  is  made  for  the  registration  of  mort- 
gages are  not  within  the  Act  of  1878.  I  have  to  say 
whether  I  will  go  one  step  further,  and  say  that  no 
corporations  are  within  the  Bills  of  Sale  Acts.  I  do 
not  feel  disposed  to  go  that  step  further.  What 
would  most  dispose  me  to  go  that  step  further  is  the 
fact  that,  though  Bills  of  Sale  Acts  have  been  in 
force  ever  since  1854,  there  has  not  been  (since  the 
two  cases  I  have  mentioned)  any  decision  avoiding 
debentures  as  coming  within  the  BiUs  of  Sale  Acts. 
Down  to  1882  the  reason  for  that  is  that  the  qnestion 
could  not  veiy  often  arise,  because  the  Acts  of  1854 
and  1878  had  no  operation  in  favour  of  liquidators, 
and  so  far  as  execution  creditors  were  concerned  the 
question  very  rarely  arose,  because  the  moment  an 
execution  was  put  in  yon  got  a  petition  and  a  wind- 
ing- up  order,  and  in  toat  way  the  raising  of  the  ques- 
tion was  avoided. 

I  hold  that  this  industrial  society  is  net  excluded 
from  the  operation  of  the  Bills  of  Sale  Acts. 

Solicitors,   W.  Barrs;    Bowen,   Cotton,  dh  Bowen; 
Mossop  ik  Bolfe, 


Q.  B.  Div.  J 

(Lord  Bussell  of  Killowen,  [  Oct.  30 ;  Dec  3. 

C.J.,  and  Cave,  J.)        j 

BlLESHEBB  BbBWEBT  Co.  V.  COOFBB  AND 

Others,  (a.) 

Principal    and   surety — Co-sureties — Contribution^ 
AUeraiion  in  bond — MaterialUy — Discharge  of  surtiies. 

A  bond  was  given  by  the  defendant  C.  cls  principal, 
and  by  the  defendants  If.,  E.,  P.,  and  B.  as  sureties,  bif 
which  they  were  jointly  and  severally  bound  to  tit 
plaintiffs  in  the  sum  of  £150.  The  condition  of  the 
oond  was  that  if  C.  duly  accounted  to  the  plaintiffs  for 
all  moneys  received  by  him  for  them,  the  bond  should  he 
void.  The  bond  provided  that  the  liability  of  N.  and  E. 
should  be  limited  to  £50  each,  and  of  P.  and  B.  to  £25 
each.  N.  was  the  last  suretu  to  sign  the  bond,  and  trfier 
his  signature  added,  in  good  faith,  the  words  ''for  £25 
only.*^     The  principal  made  default  in  the  sum  of  £48. 

Held,  in  an  action  against  the  principal  and  sureties, 

(a.)  Beported  by  F.  O.  BoBnrsoir*  Esq.,  BmnM&t- 
«t-Law. 
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High  Cotjbt. 


Ellesmebb  Brewery  Co.  v.  Cooper  Am>  Others. 


High  Cotjrt. 


thai  the  aiteraiion  hy  N.  waa  a  maieridl  alter<xti<m, 
casting  an  additional  burthen  upon  t?ie  other  surettea, 
and  that  as  against  them  the  bond  vku  thereby  rendered 
ifoid ;  thai  the  bond  waa  cdao  rendered  void  aa  againat 
N*i  for  hia  liability  under  the  bond  waa  undertaken  on 
Uie  faith  of  the  joint  liability  of  the  otJier  auretiea. 

Appeal  from  the  judgment  of  the  county  court 
judge  of  Shropshire. 

The  action  was  brought  on  a  bond  against  the 
prinoi|Md  and  sureties.  Judgment  was  eiven  for  the 
plaintiff  company  against  the  prinoipiu,  and  for  the 
foreties. 

The  plaintiff  company  appealed  against  the  latter 
part  of  the  judgment. 

The  facts  and  arguments  are  fully  stated  in  the 
judgment  of  the  court. 

A.  T.  Lawrence^  for  the  plaintiff  company. 

HanaeU,  for  the  defendants. 

The  following  authorities  were  referred  to :  Bering 
T.  Earl  Winchilaea,  1  Cox  318 ;  Craigthome  v. 
Swinburne,  14  Ves.  160 ;  In  re  MacDonagha,  Ir.  B. 
10  Eq.  269,  24  W.  B.  Dig.  227 ;  Thomaon  v.  Butcher, 
3  Buls.  300 ;  Gardner  v.  Walah,  3  W.  B.  460, 6  B.  &  B. 
83;  Suffleld  v.  Bank  of  England,  30  W.  B.  932,  9 
Q.  B.  D.  665  ;  Pendlebury  v.  Walker,  4  Y.  &  Coll. 
Bq.  Ex.  424. 

Cur,  adv.  vtUL 

Dec.  3.— The  judgment  of  the  Court  (Lord 
BT78SXLL  OF  KiLLOWEN,  C.J.,  and  Caye,  J.),  was 
against  Cooper  and  four  other  defendants  who  had  read 
l^  Lord  BxJSSELL  of  Killowen  :— This  was  an  action 
signed  a  bond  as  sureties  for  Cooper.  At  the  trial 
before  the  learned  county  court  judge  of  Shropshire 
judgment  was  given  for  the  plaintiff  as  against 
Cooper,  and  judgment  given  for  the  four  remaining 
defendants,  the  sureties. 

The  facts  were  that  Cooper  having  become  agent 
and  traveller  for  the  plaintins  was  called  upon  to  give 
them  some  security.  He  accordingly  gave  the  bond 
in  question,  in  which  he  was  joined  by  the  four  other 
defendants. 

The  bond  is  dated  the  30th  of  April,  1894.  By  its 
terms  the  five  defendants  are  jointly  and  severally 
bound  to  the  plaintiffs  in  the  sum  of  £160.  It  then 
recites  that  Cooper  had  been  appointed  agent  for  the 
compai^,  and  states  the  condition  of  the  bond  to  be 
that  if  Cooper  duly  accounted  for  all  moneys  received 
by  him  for  the  plaintifls  and  otherwise  performed  the 
duties  of  his  agency,  the  bond  shoula  be  void.  It 
then  provided  that  the  liability  of  Nunnerley  and 
Emberton  (two  of  the  defendants)  should  be  limited 
to  £50  each,  and  that  of  Pay  and  Bromfield  ([two 
other  of  the  defendants)  to  £26  each.  The  effect, 
tiierefore,  of  the  bond,  as  drawn,  was  that  the 
pincmal  and  the  sureties  were  jointly  and  severally 
C)onnd  in  the  sum  of  £160,  but  that  liability  could 
not  be  enforced  against  anv  of  the  sureties  beyond 
the  Hmit  of  the  sum  specified  as  to  each  of  them. 
Nimnerly  was  the  last  to  sien,  and  his  signature  thus 
appears  on  the  bond :  '*  Wuter  Nunnerley,  Twenty- 
five  poimds  only." 

The  witness  to  the  execution  of  each  of  the 
riflinatories  was  Mr.  Bruce,  the  plaintiffs'  manager, 
who,  so  far  as  appears,  took  the  bond  without 
maidtng  any  objection  to  the  manner  of  Nunnerley's 
ezecotion,  nor  was  it  suggested  that  Nunnerly  had 
snxreptitiously added  the  qualification  of  "twenty- 
five  pounds  onlv  *'  to  his  signature.  As  no  evidence 
was  giren  on  tne  point,  it  cannot  be  assumed  that 
Kunnerley  in  baa  faith  sought  by  the  form  of  his 
execution  of  the  bond  to  limit  any  liability  he  had 
previously  agreed  to  undertake.     The  probability  is 


that  in  giving  particulars  of  his  sureties  Cooper  had 
erroneously  stated  that  Nunnerley  had  agreed  to 
undertake  liability  to  the  extent  of  £60,  whereas  he 
had  done  so  only  to  the  extent  of  £26.  Subsequently 
Cooper,  the  principal,  received  moneys  for  the 
plaintiffs  to  the  amount  of  £48,  for  which  he  had 
failed  to  account,  and  judgment  was  e;iven  against 
him  at  the  trial  for  that  amount.  The  contested 
question  was  the  liability  of  the  other  defendants, 
uie  sureties.  The  learned  county  court  judge  held 
that  no  one  of  them  was  liable,  and  gave  judgment 
for  them  accordingly.  The  present  appeal  is  against 
that  judgment. 
It  was  argued  for  the  plaintiff : — 

(1)  That  uie  form  of  Nunnerley's  execution  did  not 
constitute  an  alteration  of  the  bond  so  as  to  discharge 
from  liability  the  three  prior  executing  sureties ; 

(2)  That  if  an  alteration,  it  was  not  a  material 
alteration,  and  therefore  did  not  discharge  such  sure- 
ties; and,  lastly, 

(3)  That  in  any  case  Nunnerley  was  liable  to  the 
extent  of  £60,  or  if  not  of  £60,  at  least  to  the  extent 
of  £26. 

In  my  judgment,  no  one  of  these  contentions  is 
well  founded.  I  think  the  effect  of  Nunnerley's  mode 
of  execution  on  the  facts  of  this  case  is  substantially 
the  same  as  if  the  proviso  in  the  body  of  the  bond 
had  been  altered  by  him  before  execution  by 
striking  out  £60  and  inserting  instead  £26.  It 
was  therefore  an  alteration;  iU  effSeot  I  shall  pre- 
sently discuss.  The  argpiment  of  the  learned  counsel 
for  the  appellant  was  that  the  loss  in  question 
was  to  be  oivided  into  fourths,  and  that  so  long  as 
each  fourth  did  not  exceed  the  sum  for  which  each 
surety  had  become  liable  each  of  them  was  bound  to 
pay,  and  without  any  right  of  contribution  from  his 
co-sureties,  whether  the  fixed  limit  of  his  liability  was 
for  the  greater  or  the  smaller  amount.  Here  it  was 
said  the  fourth  of  the  loss  was  £12,  and  as  Nunnerley 
had  clearly  intended  to  make  himself  liable,  as  also 
had  Pay  and  Bromfield  for  £26  each,  it  was  immaterial 
whether  Nunnerley  signed  for  £26  or  for  £60.  Each, 
it  was  contended,  was  bound  to  pay  £1 2 ;  and  Ember- 
ton was  bound  to  bear  no  more  of  the  loss  than  the 
others. 

In  my  judgment  this  contention  is  founded  on  a 
misapprehension  of  the  law.  It  renders  it  necessary 
to  consider  the  principle  upon  which  liability  of 
sureties  inter  ae  rests. 

That  principle  is  that  sureties  for  the  same  princi- 
pal ana  for  the  same  engagement,  even  although 
bound  by  different  instrmnents  and  for  different 
amounts,  have  a  common  interest  and  a  common 
burthen;  so  that  if  one  surety  who  is  directly  liable 
to  the  creditor  pays  such  creditor  he  can  claim  con- 
tribution from  nis  co-sureties,  whose  obligations  to 
the  creditor  he  has  discharged.  But  how  is  the 
amount  of  the  claim  to  be  determined  P  According  to 
ike  argument  of  the  learned  counsel  for  tiie  plaintiff 
it  is  to  be  determined  by  the  number  of  the  sureties. 
Thus,  if  there  are  four  sureties  and  one  of  them  pays 
skll,  he  can  recover  one-fourth  and  one-fourth  only,  of 
his  payment  from  each  of  the  other  three  co-sureties. 
But  this  is  not  in  all  cases  true,  even  where  each  of 
the  sureties  has  made  himself  liable  for  the  same 
amount.  Thus,  where  four  sureties  are  jointly  and 
severally  bound  in  a  surety  bond,  and  one  of  them 
pays  the  amount  of  the  bond,  but  one  of  the  remain- 
ing three  stu?eties  is  insolvent,  the  right  to  contribu- 
tion against  the  two  other  sureties  is  for  thirds,  not 
for  fourths,  of  the  sum  so  paid.  But  how,  where, 
although  the  sureties  are  jointly  and  severally  bound, 
there  are  diffisrent  limits  of  liability,  as  in  uiis  case  P 
It  is  dear  that  where  the  full  amount  of  the  bond  is 
due  and  payable  to  the  creditor,  liability  can  only  be 
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enforoed  by  him  against  each  surety  to  the  limit  of  the 
liability  fixed  in  the  instrument.  In  such  ease  tiiere 
would  be  no  right  of  contribution,  for  each  had  paid 
to  the  limit  of  his  liability.  But  suppose  only  hcdf 
the  amount  of  the  bond  is  due  and  payable  to  the 
creditor,  and  such  amount  is  paid  by  one  only  of  the 
sureties  who  has  fixed  the  limit  of  his  liability  at  one- 
half  the  amount  of  the  bond,  could  it  be  said  tiiat  he 
had  no  right  to  contribution  from  his  co-sureties  P 
Surely  not.  The  burthen  is  a  common  burthen  of  all, 
but  unequally  distributed.  By  his  payment  of  the 
loss  of  one-half  the  surety  has  discharged  a  liability 
which  might  have  been  enforced  against  the  other 
sureties  up  to  the  fixed  limit.  It  woi3d  be  against  idl 
equitable  principles  that  in  such  a  case  the  other 
sureties  should  go  free,  because  it  happened  that 
the  creditor  had  enforced  payment  agaiiut  one  only. 
Again,  it  is  clear  that  one  surety  cannot  keep  for  his 
own  sole  benefit  a  security  for  his  suretyvmp  where 
he  is  bound  with  other  sureties  for  the  same  principal 
and  the  same  engagement.  Suppose,  then,  that  one 
surety,  whose  Bmit  of  liability  was  £1,000,  has 
realized  £1,000  from  such  a  security,  being  bound 
with  three  other  sureties  with  a  limit  of  liability  of 
£2,000  each,  making  in  all  £7,000.  It  is  clear  that 
that  £1,000  must  be  taken  into  account  for  the  benefit 
of  all  the  sureties  inter  se.  But  upon  what  principle  P 
Surely,  upon  the  only  principle  which  will  secure  its 
equitable  division— namely,  proportional  disMbution. 
Thus  the  surety  for  £1,000  would  benefit  to  the 
extent  of  one-seventh,  and  each  of  the  others  to  the 
extent  of  two-seventiis  each.  The  same  principle 
must  apply  where  the  burthen  has  to  be  distributed. 
Where  the  claim  of  the  creditor  is  to  the  full  amount 
each  must  pay  up  to  the  fixed  limit  of  his  liability ; 
but  where  the  claim  is  less  than  such  full  amount, 
and  it  is  discharged  by  one,  the  claim  must  be  pro- 
portionately borne  by  the  others,  even  where  the 
claim  does  not  exceed  the  fixed  limit  of  the  liability 
of  the  surety  who  has  paid. 

What  I  have  so  far  said  is,  I  think,  to  be  gathered 
from  the  principles  laid  down  in  Dering  v.  WinchiUea; 
but  in  Pendlebwry  ▼.  Wctlkert  Alderson,  B.,  expressly 
states  the  rule  thus :  '*  Where  the  same  default  of  the 
principal  renders  all  the  co-sureties  responsible, 
all  are  to  contribute,  and  then  the  law  superadds 
that  which  is  not  only  the  principle  but  the  equit- 
able mode  of  applying  the  prmciple,  that  they 
should  all  contribute  equally,  .  if  each  is  a 
surety  to  an  equal  amount,  and  if  not  equally,  then 
proportionately  to  the  amount  for  which  each  is  a 
surety."  In  Sted  v.  Dixon,  29  W.  B.  736,  17  Oh.  D. 
825^  Fry,  J.,  dtes  with  approval  the  language  I  have 
quoted;  and  later  Pearson,  J.,  in  In  re  Areedeckne, 
24  Ch.  D.  709,  31  W.  B.  Dig.  162,  adopts  the  lan- 
guage of  Fry,  J.  See  also  £Ui9  v.  JEmmanud,  24 
W.  B.  832,  1  Ex.  D.  157,  and  Evans  v.  Bremridge, 
4  W.  B.  161,  2  K.  &  J.  174. 

Apply  this  principle  to  the  present  case.  I  assume 
the  &ond  to  have  been  executed  according  to  its 
original  tenor,  without  qualification  or  alteration. 

The  total  loss  being  £48,  Emberton  having  sub- 
scribed for  £50  out  of  the  total  of  £150  would  be 
liable  for  one-third,  and  if  he  paid  no  more  would  have 
no  claim  for  contribution ;  u  he  paid  to  the  plaintiff 
more  than  one-third,  he  could  claim  contribution  from 
his  co-sureties  in  the  proportion  of  their  subscriptions. 
Stated  as  a  sum  in  proportion,  Emberton's  liability 
would  be  arrived  at  thus :  As  150  is  to  50  so  is  48  to 
the  result.  So  worked  out  Emberton  would  be  liable 
for  £16  only,  and  if  he  paid  more  would  have  a  claim 
for  contribution.  In  like  manner  Pay  and  Bromfield 
would  be  liable  for  £8  each,  and  Nunnerley  for  £16. 

Now,  to  appreciate  the  materialil^  of  the  alteration, 
let  us  oonsiaar  its  effSsot  upon  the  liability  of  Nunner- 


ley. He  explicitly  savs :  '*  I  execute  the  bond  only  on 
the  terms  of  my  lialnuty  being  limited  to  £25.*'  He 
could  not,  therefore,  in  any  case  be  made  liable  for 
more.  Whether  he  can  be  made  liable  even  for  the 
£25  I  shall  presently  consider. 

What,  then,  is  the  effect  of  the  altered  limitation  to 
£25  by  Nunnerley  upon  the  position  of  the  other  three 
sureties  ?  Take  Emberton's  position.  For  siinplicity 
assume  that  the  total  liabihty  to  the  plaintifE  com- 
pany for  £48  had  been  paid  by  Emberton.  Acoording 
to  me  tenor  of  the  bond  without  the  alteration, 
Emberton  would  have  to  bear  two-sixths,  equal  to 
one-third,  and  Pa^  and  Bromfield  one-sixth  each. 
But  by  the  alteration  it  is  manifest  that  Emberton, 
who  has  paid,  would  not  have  the  same  right  d 
contribution  against  Nunnerley ;  and  if  Nunnerley  is 
not  bound  at  iJl,  would  have  no  right  of  contribution 
against  him.  The  alteration,  then,  was  dearly 
material.  It  is  unnecessary  to  give  similar  illustra- 
tions as  to  Pay  and  Bromfidd. 

The  result,  therefore,  is  that  ndther  Emberton, 
Pay,  nor  Bromfield  can  be  made  liable  on  this  bond. 
Eaioh  of  them  is  entitled  to  say :  "  The  contract  into 
which  I  entered  was  on  the  bains  of  Nunnerley  being 
a  pa^  to  it  with  a  liability  of  £50.  That  is  not  the 
contract  as  it  now  appears  from  the  bond,  and  I  am, 
therefore  not  bound  by  it." 

Their  position  would  be  still  stronger  if  Nunnerley 
is  not  bound  by  the  bond  at  alL 

The  remaining  question  then  is,  Is  Nunnerley  bonnd 
atallP 

I  have  already  intimated  that,  as  he  expressly  said, 
**  I  shall  be  liaUe  only  for  £25,"  he  cannot  be  made 
liable  for  £50.  But  is  he  liable  even  for  the  £25  P  I 
think  he  is  not.  He,  in  good  faith,  as  must  be  assumed, 
expressly  limits  his  liability  to  £25 ;  but  he  under- 
takes tiiat  liability,  not  as  a  separate  or  independent 
liability,  but  as  part  of  a  contract  in  which  three 
other  sureties  are  joining  him,  against  whom  in 
certain  eventualities  he  wifi  have  rights  of  recourse, 
between  whom  and  himself  a  common  burthen  is  to 
be  borne,  although  unequally  distributed.  But  if  in 
fact  such  other  sureties  are  not  bound  by  the  contract 
Tand  I  have  adjudged  that  they  are  not],  Nunneri^ 
IS  entitled  to  say :  **  This  is  not  the  contract  into 
which  I  have  entered,  and  I  am  not  bound  by  it." 

The  judgment  of  the  learned  county  court  judge 
must  stand,  and  the  appeal  will  therefore  be  dM- 
ndssed,  with  costs. 

Solidtors  for  the  plaintiff  company,  Moore  ds  l>8vtes, 
for  Salter  A  OUee,  Bllesmere. 

Solidtors  for  the  defendants,  Kennedy ,  Hughes,  it 
Kennedy,  for  Lhyd,  EUesmere. 


Prob.  Div.  &  Adm.  Div. ' 
Probate. 


July  29,  1895. 


In  thb  Qoods  of  Honywood.  (o.) 
Probate  —  Amendmtni  of  grant  —  Error  in  name  of 
executor, 

A  grant  of  probate  was  made  to  an  executor  tn  ^ 
name  F,  M.,  he  being  so  described  in  the  will,  but  kit 
real  name  was  F,  J,  M,  The  Bank  of  England  refused 
to  register  the  will  or  tranter  stock  belonging  to  ike 
estate  owing  to  this  discrepancy* 

The  court  allowed  the  grant  to  be  amended  &y  makiitg 
Uto  ''F.  J.  M.,  known  inihewiUasF.  M^ 

Motion  by  executors  of  the  will  of  F.  B.  Hony- 

(a.)  Beported  by  J.  Gbrasd  Laino,  Esq.,  Banister- 
«t-Law, 
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wood  that  the  grant  of  probate  miffht  be  amended  by 
altering  the  name  of  one  of  t£e  executors  from 
Fredenok  Marsden  to  Frederick  John  Maraden,  which 
was  hia  real  name,  although  he  was  <»dled  Frederick 
Marsden  in  the  wilL 

Bamardj  for  the  executors,  in  support  of  the  appli- 
cation.— ^The  estate  includes  certain  stock  of  the  Bank 
of  England,  and  this  executor  having  signed  the 
transfer  F.  J.  Marsden  the  Bank  has  refused  to 
roister  the  grant  or  transfer  the  stock. 

Jetjne,  p. — I  can  see  no  ol^ection  to  the  probate 
gomg  to  "  Frederick  John  Marsden,  known  in  the 
win  as  Frederick  Marsden." 

Order  accordingly. 

Solicitors,  Forster,  Frere,  &  Co. 


Bbbatum. — EUamere  Brewery  Co,  y.  Cooper,  ante, 
at  p.  25d.^The  first  sentence  in  the  judgment  of  this 
case  should  read  as  follows :  '*  The  judgment  of  the 
CoTTET  (Lord  BxJSSSLL  OF  KiLLOWEN,  C.J.,  and 
Cayb,  J.)  was  read  by  Lord  Bubsbll  of  Killowen, 
CJ". :  This  was  an  action  a^^ainst  Cooper  and  four 
other  defendants  who  had  signed  a  bond  as  sureties 
for  Cooper.'* 


From  Chan.  Div.       \ 
(Lindley,  Eay,  and  A.  L.  \  Jan.  22. 

Smith,  L.JJ.)  ) 

Look  v.  The  Queensland  Investment  and  Land 
MoBTOAOE  Co.  (Limited),  (a.) 

Oompcmy — Shares — Shares  paid  up  in  advance  of  calls 
— Payment  of  interest  out  of  capital  on  shares  so 
prepaid— Companies  Act,  1862  (25  <fc  26  Vict.  c.  89), 
M.  14,  38,  101 ;  Table  A,  clause  7. 

By  t?ie  articles  of  association  of  a  company  the  direc" 
tors  were  at  liberty,  as  they  thought  fit,  to  receive 
payment  from  any  shareholder  of  the  whole  or  any 
pari  of  the  amount  remaining  unpaid  on  any  shares 
held  by  him  upon  such  terms  in  all  respeds  as  the 
directors  might  determine;  and  might  aUo,  if  they 
thought  fit,  pay  out  of  the  capital  of  the  company 
interest  on  sums  paid  up  on  shares  in  advance  of  calls. 
Some  of  the  shareholders  paid  up  in  full  the  amounts 
remaining  unpaid  on  their  shares,  such  payments  being 
payments  in  advance  of  calls,  under  an  agreement  with 
ike  eompany  that  they  should  receive  interest  at  the  rate 
of  £6  per  cent,  per  annum  on  the  amount  so  paid  up  in 
advance. 

Held,  thai  such  articles  were  perfectly  legal  and  valid, 
and  that  the  company  was  entitled  to  pay  the  interest  on 
prepaid  shares  out  of  capital  in  the  absence  of  profits. 

Dale  v.  Martin,  9  L,  B.  Ir,  498,  11  ibid.  371,  31  W. 
R.  Dig.  208,  32  ibid.  Dig.  36,  approved. 

^^pp^  by  the  plaintiff  from  Stirling,  J. 

The  company  was  formed  in  1878,  and  the  objects 
thereof  were  the  inrestment  and  loaning  of  money  in 
Qoeensland. 

The  original  capital  of  the  company  was  £2,000,000, 
bat  this  was  subsequently  reduc^,  and  now  con^sted 
of  164,992  preferred  shares  of  £1  10s.  each  fully 
paid,   and  1^,992  ordinary  shares  of  £7  each  upon 

(a.)  Beported  by  W.  Shalloboss  Goddabd,  Esq., 
Barrister-at-Law. 


which  only  £1  had  been  originally  paid.  20,000  of 
these  latter  shares,  however,  had  been  paid  for  in 
full  by  their  respective  holders,  the  payment  of  £6  per 
share  being  a  payment  in  advance  of  calls. 

In  the  year  1895  no  profits  were  made  by  the  com- 
pany, the  year's  working  resulting  in  a  loss ;  but  never- 
theless the  directors  paid  interest  at  the  rate  of  £6 
per  cent,  per  annum  to  the  holders  of  the  20,000 
ordinary  uiares  upon  the  amounts  paid  by  them 
in  advance  of  calls,  in  pursuance  of  an  agreement  to 
that  effecfc. 

Artide  40  of  the  articles  of  association  was  as  fol- 
lows :  *'  The  board  shall  be  at  liberty,  from  time  to 
time,  as  they  think  fit,  to  receive  payment  from  any 
shareholder  of  the  whole  or  any  pitt  of  the  amount 
remaining  unpaid  on  any  shares  hdd  by  him  upon 
such  terms  in  all  respects  as  the  board  may  deter- 
mine.*' 

Article  150. — **A11  dividends  on  shares  shall  be 
declared  by  general  meeting.  No  dividend  shall  be 
paid  except  out  of  the  net  profits  of  the  company, 
either  for  the  year,  or  remaining  over  from  previous 
years  in  some  reserve  fund  or  otherwise ;  out  the 
directors  may,  if  they  see  fit  to  do  so,  pay  out  of  the 
capital  of  the  company  interest  on  sums  paid  up  on 
shares  in  advance  of  calls." 

Artide  154. — "  If  a  larger  amount  be  paid  up  on 
some  shares  than  on  others  of  the  same  dass,  the 
dividend  on  the  shares  of  that  dass  shall  be  paid  in 
proportion  to  the  amount  paid  up  on  each  share, 
except  in  so  far  as  all  or  some  part  of  the  excess  shall 
have  been  received  by  the  board  on  the  terms  of 
paying  interest  thereon,  in  which  case  the  part  bearing 
mterest  shall  not  be  reckoned  for  the  purposes  oi 
dividend." 

Artide  156.—"  The  directors  shall  deduct  from  the 
dividends  payable  to  any  member  all  such  sums  of 
money  as  mav  be  due  from  him  to  the  company  on 
account  of  calls  or  otherwise." 

Artide  158. — **  Unpaid  dividends  and  interest  on 
shares  shall  never  bear  interest  as  against  the 
company." 

The  plaintiff  moved  before  Stirling,  J.,  for  an 
injunction  to  restrain  the  company  from  making  any 
such  further  payments  of  interest  to  shareh^ders 
except  out  of  net  profits. 

Stirling,  J.,  following  the  practice  as  settied  in 
Irdand  by  the  case  of  Dale  v.  Martin,  9  L.  B.  Ir. 
498,  31  W.  B.  Dig.  208,  and  on  appeal  11  ibid.  371, 
32  W.  B.  Di^.  36,  refused  the  motion. 

The  plaintiff  appealed. 

Brodie  Cooper  {Millar,  Q.C.,  with  him),  for  the  ap- 
pellant.— I  admit  that  if  this  payment  of  interest-- 
not  dividend — out  of  capital  is  legal,  it  is  expressly 
authorized  by  the  articles  of  association;  but  the 
negodation,  being  between  the  company  and  a 
shareolder,  was  not  in  the  nature  of  a  loan,  and 
therefore  the  transaction  did  not  constitute  a  debt  of 
the  company.  The  prindpal  was  not  repayaUe  ex- 
cept in  the  case  of  a  windmg  up.  The  express  con- 
dition on  which  people  are  allowed  to  trade  with 
limited  liability  is  that  the  fund  which  the  Legislature 
has  ear-marked  for  the  benefit  of  the  outside 
creditors  shall  not  be  repaid  to  tiie  shareholders  in 
any  shape  or  form.  The  disability  to  pay  interest  out 
of  capital  is  not  on  the  part  of  the  company ;  it  is  the 
status  of  the  shareholder  which  renders  it  illegal. 
The  cases  show  not  only  that  the  shares  shall  be  f^y 
paid  up,  but  also  that  the  capital  shall  not  be  dimin- 
ished Dy  any  transactions  whatever  between  the 
shareholders  and  the  company. 

He  referred  to  In  re  Sharpe,  40  W.  B.  241,  [1892]  1 
Oh.  154 ;  Trevor  v.  WhitwoHh,  36  W.  B.  145,  12 
App.  Gas.  409 ;  Ooregum  Gold  Mining  Co.  v.  Boper, 
41  W.  B.  90,  [1892]  A.  0. 125. 
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Oraham  HcuiingBt  Q.G,,  and  C  E.  E.  Jenkins,  for 
the  respondents*  were  not  called  upon. 

LiNDLEY,  L.J.  —  I  do  not  feel,  I  confess,  any 
difficulty  about  tlus  case.  I  think  that  the  answer 
to  Mr.  Brodie  Cooper's  argument,  in  which  he 
has  done  full  justice  to  his  case,  is  this — ^it  goes  a 
great  deal  too  far.  If  he  is  right,  ifc  would  follow  that 
no  part  of  the  capital  of  a  limited  company  could  be 
ap]^ed  in  paying  a  debt  to  a  shareholaer  of  any  sort 
or  kind. 

Now,  it  is  impossible  to  read  Trevor  v.  Whitworth 
and  Ooregum  Gold  Mining  Co.*8  case,  and  to  suppose 
for  a  moment  that  the  learned  lords  who  decided 
those  cases  intended  to  lay  down  any  such  proposition 
as  that.  It  is  entirely  contrary  to  certain  sections  of 
the  Companies  Act  of  1862  itself.  If  you  look  to 
section  38,  clause  7,  and  section  101  of  the  Companies 
Act  of  1862,  you  will  find  that  shareholders  can  be 
creditors  of  their  own  companies,  and  that  they  can 
stand  and  prove  in  competition  with  creditors  of  their 
own  companies,  provided  only  that  their  claims  are 
not  in  respect  of  either  shares  or  dividends  or  calls. 
In  other  words,  if  I  am  a  shareholder  in  a  limited 
company,  and  I  lend  that  company  £20,000  on  the 
terms  of  being  repaid  with  intcnrest,  I  am  entitled  to 
be  repaid  that  £20,000  and  interest,  out  of  the  capital 
of  the  company  in  competition  with  the  other  crodi- 
tors  of  tiie  company,  even  on  a  winding  up.  I  am 
not  entitled  to  stand  as  a  creditor  of  the  company  in 
competition  with  other  creditors,  or  with  any  credi- 
tor, in  respect  of  my  capital,  whether  prepaid  or  not 
prepaid,  or  in  respect  of  dividends  or  pronts  or  any- 
thing of  that  sort,  but  in  respect  of  debts  contracted 
with  me  as  an  outsider,  to  use  that  expression,  I  am 
entitled. 

Therefore  Mr.  Brodie  Cooper's  argument  goes  a 
great  deal  too  far ;  and  we  have  this  simple  question. 
Is  there  anything  ultra  vires  of  this  company  in  the 
stipulation  that  it  shall  be  lawful  for  the  directors  to 
pay  to  a  shareholder,  whilst  the  company  is  a  goinff 
concern,  so  much  money — 6  per  cent. — upon  capitfU 
advanced  before  it  has  become  due  in  respect  of  calls  P 
I  have  already  pointed  out  in  the  course  of  the  argu- 
ment how  extremely  disastrous  it  would  be  to  com- 
panies to  deprive  them  of  that  power.  It  is  a  benefit 
to  the  company  to  be  able  to  raise  money  upon  terms 
so  much  more  advantageous  to  itself  than  by  contract- 
ing an  ordinary  debt,  in  which  case  they  would  be  com- 
pelled to  repay  the  principal  as  well  as  the  interest  on 
it.  By  this  machinery  they  can  raise  money  by  obtain- 
in  g  advances  from  the  shareholders  in  respect  of  their 
calls  not  yet  due,  upon  the  terms  of  paying  what  I 
may  call  for  convemence  interest  upon  that  capital 
so  prepaid,  which  interest  will  cease  when  that  capital 
is  really  caJled  up.  Nobody  supposes  that  this  interest 
will  go  on  after  all  the  capital  is  called  up.  It  is 
interest  on  prepaid  capital,  and  when  the  prepayment 
ceases  to  be  a  prepayment,  there  is  no  interest 
payable. 

Now,  if  you  look  at  the  clauses  in  the  articles, 
you  will  find  that  they  are  expressly  framed  with  a 
view  to  carry  out  that  kind  of  business  arrangement. 
Artide  154  does  throw  light  on  the  true  construction 
of  articles  40  and  150,  and  it  shows  that  when  the 
capitid  is  oaXLed  up  this  arrangement  about  interest 
will  cease,  and  the  shareholders  will  be  on  a  par. 
They  will  have  to  take  dividends  instead  of  interest. 
Now  it  is  said  that  clause  7  in  table  A,  which  authorizes 
directors  to  pav  interest  in  respect  of  prepaid  calls, 
does  not  authonze  tiie  directors  to  pay  that  interest 
out  of  capital,  and  Mr.  Brodie  Cooper's  contention  is 
that  we  must  read  it  as  authorizing  only  the  payment 
of  interest  out  of  profits.  Well,  I  admit  that  the 
language  is  not  so  explicit  as  perhaps  might   be 


desired,  but  a  construction  has  been  put  upon  that 
clause  in  Ireland  in  1883,  first  by  the  court  of  first 
instance,  and  secondly  by  Uie  Court  of  Appeal,  in 
which  that  court  held  that  interest  could  be  paid, 
even  out  of  capital.  We  are  asked  to  say  that  that 
is  wrong,  although  it  has  stood  from  1883  down- 
wards, and  has  been  acted  on,  I  believe,  ever  since 
throughout  the  whole  of  England.  I  cannot  help 
thinking  that  the  judgment  of  the  Irish  court  was  right, 
and  right  in  prindpfo ;  and  that  the  principle  upon 
which  the  Irish  Judges  have  decided  the  case  does  not 
infringe  at  all  the  principles  laid  down  and  acted  on 
by  the  House  of  Lords  in  Trevor  v.  WhUtoorth  and  In 
re  The  Ooregum  Gold  Mining  Co.  The  purehatdng  of 
shares  is  a  totally  different  transaction,  and  so  h 
issuing  shares  at  a  discount.  The  Act  of  Parliament 
says  the  shares  are  to  be  paid  for,  that  £20  a  share 
means  £20  a  share,  and  that  the  £20  is  to  be  paid. 
And  The  Ooregum  case  means  this — ^that  you  cannot 
avoid  the  liability  by  the  company  baying  back  the 
shares.  That  is  all,  but  that  has  nothing  to  do  with 
the  payment  of  debts.  Tou  must  look  for  tJie  obliga- 
tion to  pay  debts  to  sections  38  and  101 ;  and,  having 
regard  to  those,  it  seems  to  me  that  the  decision  of 
the  Irish  court  is  quite  right,  the  decision  of  Stirling, 
J.,  is  quite  right,  and  that  this  appeal  must  be  dis- 
missed. 

Kay,  L.J. — In  this  case  the  articles  of  association 
distinctly  authorize  what  has  been  done.  Article  40 
provides  that — [His  lordship  read  the  article,  and  also 
articles  150  and  154,  and  continued :]  First  of  all,  is 
that  legal  or  illegal  ?  If  these  clauses  are  ultra  vires, 
then,  of  course,  the  argument  succeeds.  Are  they 
ultra  vires  f  How  can  they  be  ultra  vires,  when  we 
find  in  section  14  of  the  Act  of  1862  that  '*any 
company  may  avail  itself  of  the  provisions  of  tiie  Act, 
table  A^';  and  section  7  of  table  A  is  this:  <<That 
the  directors  may,  if  tht^  think  fit,  receive  from  any 
member  willing  to  advance  the  same  all  or  any  part 
of  the  moneys  due  upon  the  shares  held  by  him 
beyond  the  sums  actually  called  for;  and  upon  the 
moneys  so  paid  in  advance,  or  so  much  thereof  as 
from  time  to  time  exceeds  the  amount  of  the  calls  then 
made  upon  the  shares  in  respect  of  which  such 
advance  has  been  made,  the  company  may  pay  interest 
at  such  rate  as  the  member  paying  such  sum  in 
advance  and  the  directors  agree  upon."  That  is  the 
law.  That  provision  of  table  A  is  made  legal  by  the 
Act  of  Parliament  itself.  I  have  referred  alreaay  to 
section  14  of  the  Act.  Now,  the  provisions  in  these 
articles  in  effect  are  the  same  as  that  prevision  in  table 
A;  and  therefore  it  is  impossible  to  say  that  the 
articles,  so  far  as  they  authorize  the  directors  to  agree 
to  pay  interest  upon  the  capital  paid  by  the  share- 
holders on  their  shares  in  advance,  are  ultra  vires  or 
beyond  the  powers  of  the  company  whose  articles 
contain  that  provision. 

Then  the  next  thing  is.  What  is  the  meaning  of 
the  provision  that  the  company  may  take  from  its 
shareholders,  in  advance — that  is,  before  calls  are 
made — ^mpney  paid  on  their  shares,  and  may  agree  to 
pay  interest  on  such  money  at  such  rate  as  they 
thmk  fit  P  That  agreement  to  pay  interest  is  a  valid 
agreement,  and  the  effect  is  this — that  the  company 
borrows  money  from  its  shareholders  which  it  need 
not  pay  back,  which  is  a  great  advantage  to  the  oom- 
pany,  because  if  it  borrowed  from  outsiders  thai 
the  money  might  be  recalled,  and  they  might  have  to 
pay  back  the  capital ;  but  borrowing  it  from  share- 
holders they  have  not  to  pa;|r  back  the  capital,  and 
therefore  when  they  borrow  it  in  that  way  the  com- 
pany get  a  great  advantage.  But  they  are  at  liberty 
to  contract  to  pay  interest,  and  what  is  that  intecest 
when  it  is  contracted  to  be  paid  by  the  compsoy  P    Is 
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it  anythiDg  but  a  debt  P  It  is  a  valid  oontraot.  It 
is  not  a  diyidend  on  shares.  Is  it  anythiiiR  but  a 
debt  ?  I  oannot  oonodve  how  in  law  it  can  be  con- 
sidered as  anything  bat  a  debt  ?  A  contract  to  pay 
interest  upon  money  which  the  shareholder  volun- 
tarily  pays  in  adyanoe  on  the  faith  of  that  contract 
moat  he  a  debt  created  by  contract ;  and  then,  if  it  is 
a  debt  created  by  contract,  and  if  that  contract  is  a 
legal  and  yalid  contract,  why  should  it  not  be  ^d 
oat  of  capital  ?  All  debts  are  payable  out  of  capital, 
whether  they  are  for  interest  or  piincipal,  or  what- 
ever they  are  for.  Debts  are  payable  by  the  com- 
pany ont  of  the  capital ;  and  if  this  be  a  debt,  it  is 
payable  out  of  the  capital.  The  company,  it  seems, 
had  not  profits  out  of  which  to  make  these  payments, 
and  the  aebentore-holders  are  now  objecting  to  these 
pavments  being  made  out  of  capital;  but  they  are 
debts.  If  they  are  debts,  how  can  they  object  ?  It 
seems  to  me  that  they  are  plainly  debts  which  the 
company  are  bound  to  pay  by  contract  with  its 
sharoholders,  which  contract,  as  I  have  said,  is  per- 
fectly legal. 

Now,  I  quite  agree,  if  I  may  say  so  respectfully, 
with  the  reasoning  of  Fitzgibbon,  L.J.,  in  the  case 
of  DaU  ▼.  Martin  which  has  been  referred  to.  It  is 
cited  by  Stirling,  J.,  and  I  read  from  his  judgment 
this  part  of  the  citation :  '*  But  then  it  is  said  the 
payment  of  the  interest  out  of  capital  reduces  the 
capital  below  the  nominal  amount  fixed  by  the 
memorandum.  This,  it  must  be  conceded,  the  board 
could  not  do ;  but  the  answer  to  the  objection  is  that 
this  is  not  a  reduction  of  capital  in  any  sense,  except 
tbat  of  a  spending  of  the  capital  in  payment  of  a 
lawful  debt,  which  occurs  in  every  case  in  which 
money  has  to  be  paid  out  of  capital  in  discharge  of 
the  liabilities  of  a  company."  That  is  a  complete 
answer  to  that  part  of  the  argument.  The  company 
cannot  reduce  its  capital.  It  cannot  do  it  either  by 
issuing  shares  at  a  discount  or  by  repurchasing  its 
own  shares.  That  the  House  of  Lords  has  decided 
in  the  two  cases  which  have  been  cited  to  us.  But 
this  is  not  a  diminution  of  the  nominal  capital.  This 
is  not  a  return  of  capital  to  ihe  shareholders.  As 
fltsgibbon,  L.J.,  says,  it  is  a  proper  spending  of  its 
capital  in  payment  of  that  which  was  a  bond  fide  debt 
of  the  company.  I  think  the  decision,  if  I  may 
respectfully  say  so,  of  the  court  in  Ireland  was  quite 
right,  and  that  the  decision  of  Stirling,  J.,  following 
that,  was  also  quite  right. 

I  observe  in|uie  case  of  Trevor  v.  Whiiworth  (12  App. 
Oas.,  at  p.  415),  Lord  Herschell  in  his  speech  says  tins : 
"  What  is  the  meaning  of  the  distinction  thus 
drawn  between  a  company  without  limit  on  the 
liaUlity  of  its  members  and  a  company  where  the 
liability  is  limited,  but  in  the  latter  case  to  assure  to 
those  dealing  with  the  company  that  the  whole  of  the 
aabacribed  capital,  unless  diminished  by  expenditure 
upon  the  objects  defined  by  the  memorandum,  shall 
remain  available  for  the  dischar^  of  its  liabilities  ? 
IRie  capital  may,  no  doubt,  be  diminished  by  expen- 
diture npcm  and  reasonably  incidental  to  all  the 
objects  specified.  A  part  of  it  may  be  lost  in  carrying 
on  the  business  operations  authorized.  Of  this  aU 
persons  trusting  the  company  are  aware,  and  take  the 
ziak.  But  I  thmk  they- have  a  right  to  rely,  and  were 
intended  by  the  Legislature  to  mtve  a  right  to  rely, 
on  the  capital  remaining  undiminished,  by  any  expen- 
diture outside  these  limits,  or  by  the  return  of  any 
part  of  it  to  the  shareholders."  This  being  ex- 
penditure within  what  seems  to  me  to  be  the  proper 
and  lawful  limits  of  the  expenditure  of  a  company,  it 
oomes  sxacUy  within  those  words  of  Lord  Herschell  in 
the  case  of  Trevor  v.  Whit  worth, 

SxEtH,  L.J. — I  entirely  agree  with  what  has  fallen 


from  my  learned  brothers.    If  I  said  anything,   I 
should  only  be  repeating ;  and  I  will  simply  say  that 
I  entirely  agree. 
Appeal  dismissed. 

Solicitors  for  the  appellant,  Ashurst,  Morris,  Crisp, 
&.Co, 
Solicitors  for  the  respondents,  Trinders  &  Oapron. 


Dec.  16,  17. 


From  Chan.  Div. 
(Lindley,  A.  L.  Smith,  | 
aud  Rigby,  L.J  J.) 
In  re  Strafford  (Earl  of)  and  Maples' 
Contract,  (o.) 

Vendor  and  purchaser — Settled  land  ^Tenant  for  life-f^ 
Improvement  rent^charge  —  Release  of  part  of  land 
charged — Consent  of  incumbrancers — Improvement  of 
Land  Act,  1864  (27  &  28  Vict,  c.  114),  ss.  68,  69— 
SetOed  Land  Act,  1882  (46  <fc  46  Vict.  c.  38),  ss.  6,  30. 

T?ie  tenant  for  life  of  an  estaie  which  was  subject  to 
an  improvement  rent'charge  created  under  the  Improve^ 
ment  of  Land  Act,  1864,  agreed  to  sell  a  portion  of  the 
settled  estate  free  from  the  rent- charge.  The  tenant  for 
life  proposed,  with  the  consent  of  the  owners  of  the 
rent-charge,  to  exonerate  the  land  sold  from  the  rent- 
charge  by  virtue  of  section  6  of  the  Settled  Land  Act, 
1882 ;  but  the  purchasers  took  the  objection  that  under 
section  68  of  the  Improvement  of  Land  Act,  1864,  the 
consent  of  the  Board  of  Agriculture  {who  now  repre^ 
sented  the  commissioners  referred  to  in  the  Act)  must  be 
obtained. 

HM,  that  the  consent  of  the  Board  of  Agriculture 
was  not  necessary,  and  that  a  good  title  had  been  shown. 

Appeal  from  Kekewich,  J. 

By  an  order  dated  the  11th  of  February,  1886, 
under  the  hands  and  seals  of  the  Land  Coiumissioners 
in  pursuance  of  the  Limited  Owners'  Besidences  Act, 
1870  and  1871,  and  Improvement  of  Land  Act,  1864, 
the  Wrotham  Park  Estate  was  charged  with  a  yearly 
sum  of  £1,265  Us.  4d. 

The  Earl  of  Strafford,  the  tenant  for  life  of  the 
Wrotham  Park  Estate,  by  a  contract  dated  the  4th 
of  June,  189d,  agreed  to  sell  to  Frederick  Maples 
and  others  for  £2,500  a  piece  of  land  containing 
thirty-four  acres  or  thereabouts,  forming  part  of 
that  estate. 

The  purchasers,  in  pursuance  of  the  contract,  de- 
livered certain  objections  and  requisitions,  of  which 
the  first  was  as  follows :  **  An  effectual  release  of  the 
property  from  the  charge  created  by  the  abstracted 
order  of  the  Uth  of  February,  1886,  must  be  pro- 
duced, and  it  must  be  handed  to  the  purchaser  on 
completion." 

The  vendor  submitted  to  the  purchasers  a  draft 
deed  of  exoneration,  to  which  the  owners  of  the  ront- 
charge  wero  parties,  and  by  which  they  exonerated 
the  premises  sold  from  the  charge.  The  purohasers 
approved  this  draft,  but  contended  that  it  should 
be  approved  by  the  Luid  Commissioners,  now  the 
Board  of  Agriculture,  in  accordance  with  section 
68  of  the  Improvement  of  Land  Act,  1864.  The 
vendor  denied  that  thero  was  any  need  to  apply 
to  the  Board  of  Agriculture,  and  stated  that  he  would 
exercise  his  powers  under  section  5  of  the  Settled 
Land  Act,  1882,  and  exonerate  the  land  from  the 
rent-charge  with  the  consent  of  the  incambrancers. 

The  purchasers  stUl  objecting  to  the  title,   the 

(a.)  Reported  by  ARNOLD  Gloyrr,  Esq.,  Barrister 
at-Law. 


260 


THE  WEEKLY  REPORTER.       tf*.«.ia«.]      VoLXLIY- 


Ck)UBT  OF  Appeal. 


In  be  Stbapfobd  (Eabl  op)  and  Maples*  Cont&aot. 


Ck)UBT  OF  Appeal. 


vendor  took  out  a  summons  under  the  Vendor  and 
Purohaser  Aot,  1874,  askinff  for  a  decduration  that 
u^n  the  execution  of  the  deed  of  exoneration,  and 
without  the  consent  of  the  Board  of  Agriculture,  a 
good  title  had  been  shown  to  the  premises  according 
to  the  contract. 

Upon  this  summons  Kekewich,  J.,  held  that  the 
consent  of  the  Board  of  Agriculture  must  be 
obtained,  and  that  the  purchMer's  objection  was 
valid. 

The  vendor  appealed. 

Section  68  of  the  Improvement  of  Land  Aot,  1864, 
provides  that  the  Indosure  Commissioners  may 
either  release  from  the  charge  any  part  of  tiie  land 
charged  or  may  apportion  the  charge,  provided  ^at 
no  Itmds  shall  m  oonsequence  of  any  Bum  apportion- 
ment or  release  become  charged  with  any  greater 
amount  than  that  to  which  m  the  opinion  of  the 
commissioners  they  have  been  durablv  ben^ted  by 
the  improvements  in  respect  of  which  sudi  charge 
was  created. 

Section  5  of  the  Settled  Land  Act,  1882,  provides 
that  **  where  on  a  sale,  exchange,  or  partition,  there 
is  an  incumbrance  affecting  Eind  sold  or  eiven  in 
exchange  or  on  partition,  the  tenant  for  li^,  with 
the  consent  of  the  incumbrancer,  may  churge  tiiat 
incumbrance  on  any  other  part  of  the  settlMl  land, 
whether  already  charged  therewith  or  not,  in 
exoneration  of  the  part  sold  or  so  given,  and,  by 
conveyance  of  the  fee  simple,  or  other  estate  or 
interest,  the  subject  of  the  settlement,  or  by 
creation  of  a  term  of  years  in  the  settled  land  or 
otherwise,  make  provision  accordingly." 

BramtoeU  Davis,  Q.C,  and  PaUUon  {F.  E,  Farrer 
with  them),  for  the  appellant. — ^There  is  no  substance 
in  this  objection,  for  the  purchasers  cannot  be 
damaj^.  Section  68  of  the  Act  of  1864  is  merely  an 
enablmff  section,  and  does  not  prevent  the  owners  of 
a  rent-diafge  themselves  releasmg  the  charge.  The 
vendor  and  the  owners  of  the  rent-charge  can 
release  the  land  by  virtue  of  section  5  of  the  Settled 
Land  Act,  1882. 

They  referred  to  Booth  v.  Smith,  33  W.  B.  142, 
14  Q.  B.  D.  318;  In  re  Howard's  Settled  Estates,  40 
W.  B.  360,  [1892]  2  Ch.  233,  and  Key  and  Elphin- 
stone's  Precedents  in  Oonveyancing,  4th  ed.,  vol  2,  p. 
688,  note  (a). 

Warrington,  Q.C,  taidMedd,  for  the  respondents. — 
The  question  is  whether  section  5  of  the  Settled 
Land  Aot,  1882,  applies  to  the  case  of  a  charge 
under  the  Improvement  of  Land  Act,  1864,  an  Act 
which  is  left  subsisting  by  the  later  Aot,  as  may  be 
seen  by  reference  to  section  30  of  the  Act  of  1882, 
which  extends  the  list  of  improvements  contained  in 
the  Aot  of  1864.  The  important  words  are  "  with 
the  consent  of  the  incumbrancer,"  and  they  must  be 
read  with  some  limitation,  such  as  "  if  at  law  Hiey 
are  in  a  position  to  consent."  That  would  be 
necessarily  implied,  e,g.,  in  the  case  of  an  infant  or  a 
limited  company.  Under  section  16  of  the  Tithe 
Commutation  Aot,  1842,  which  is  incorporated  by  the 
Improvement  of  Land  Act,  1864,  the  purchasers  may 
be  called  upon  by  the  owners  of  the  unsold  lands  to 
contribute  to  the  payment  of  the  rent-charge. 

BramtveU  Davis,  Q.C.,  replied  upon  the  last  point. 

Lindley,  L.J.,  after  reading  the  order  of  Keke- 
wich, J.,  and  stating  the  facts,  proceeded  as  fol- 
lows:—First  of  all,  I  will  refer  to  the  Settled 
Land  Act,  1882.  Section  5,  on  which  this  case 
reaUy  turns,  begins  in  this  way.  [His  lordship 
read  the  section,  and  continued:—]  That  is  to 
say,  according  to  the  language  of  the  section,  a 
tenant  for   lue   on   a   sale,    with   the   consent  of 


the  incumbrancer,  may  charge  that  incumbrance  on 
any  other  part  of  the  settled  land  in  exoneration  of 
the  part  sold.  Now,  that  is  an  additional  power 
given  to  a  tenant  for  life  who  has  power  under 
section  3  to  sell  the  settled  lands.  We  all  know  that 
one  of  the  great  objects  of  the  Settled  Land  Act  of 
1882  was  to  facilitate  sales  of  land,  and  that  it  g^ve 
tenants  for  life  enormous  powers — amongst  others,  the 
power  to  sell  land  of  which  they  were  only  tenants 
for  Ufe,  notwithstanding  the  sulMequent  limitations. 
It  was  felt  there  might  be  a  difficulty  about  incum- 
brances, and  it  was  enacted  that  the  tenant  for  life 
might  do  that  which  I  have  just  mentioned.  Nothing 
can  be  larger  than  the  language  which  occurs  in 
section  5  of  the  Settled  Land  Act,  and  I  think  it  lies 
on  anyone  who  says  that  that  section  does  not  mean 
what  the  words  apparently  do  mean,  to  show  to  what 
extent,  if  any,  those  words  ought  to  be  restricted. 
The  purchasers  say  here  that  a  rent-charge  created 
under  the  provisions  of  the  Improvement  of  I^nd 
Aot,  1864,  IS  not  an  incumbrance  within  section  5  of 
the  Settled  Land  Act  Why  is  it  not  ?  The  reason 
alleged  is  that  if  you  look  at  the  Improvement  of 
Land  Act,  1864,  you  will  find  that  these  charges  are 
made  charges  by  the  statutory  commissioners,  whose 
duty  it  is  to  consider  the  interest  of  everybody 
whose  property  is  charged,  and  who  have  power 
to  consider  all  the  circumstances.  Beferenoe  has 
been  made  to  section  68  of  that  Act,  and  it  is 
said  that  whenever  a  rent-charge  has  to  be  appor- 
tioned it  can  only  be  done  by  the  commissioners  sub- 
ject to  the  conditions  therein  referred  to.  The 
question  really  turns  more  upon  section  68  than  upon 
any  other,  and  I  will  refer  to  that  without  going 
through  or  referring  to  the  various  sections  that  have 
been  read,  and  whidi  I  do  not  think  it  necessary  to 
deal  with.  I  will  notice  Mr.  Medd's  argument  on  the 
Tithe  Act  by-and-by. 

Section  68  assumes  the  existence  of  a  statutory  rent- 
charge  created  under  the  earlier  section.  [His  lord- 
ship read  sections  68  and  69,  and  continued !]  Just  let 
us  consider  what  that  section  (68)  does.  It  says 
nothing  at  all  about  what  the  owners  of  the  incum- 
brances can  do  themselves.  The  owner  of  the 
statutory  charge  is  the  owner  of  the  incumbrance, 
and  if  he  sees  fit  one  cannot  see  why  he  rshould  not 
release  it.  There  is  nothing  here  to  prevent  him 
doing  it,  or  to  prevent  him  releasing  part  of  the  land 
charged  if  he  (mooses  to  do  so,  and  take  the  conse- 
quences. One  of  those  consequences  might  be  that 
by  releasing  part  of  the  land  he  might  release  the 
whole ;  and  he  might,  I  suppose,  if  he  chose,  release 
the  whole.  Under  Lord  St.  Leonards*  Act  the  charge 
might  be  apportioned;  but  if  the  incumbraaoer 
chooses  to  release  the  whole,  there  is  nothing  against 
it.  The  object  of  section  68  is  not  to  fetter  the 
owners  of  the  charge,  but  to  confer  on  the  commis- 
sioners power  which  but  for  that  section  they  would 
not  have,  and  whidi,  be  it  observed,  can  be  exercteed 
adversely  to  the  persons  interested  in  the  estate.  The 
duty  is  entrusted  to  the  commissioners  of  looking 
aft^  the  interests  of  those  who  have  charges,  l^e 
proviso  is  all-important.  If  the  commissioners  are 
exercising  their  powers,  then  they  are  to  take  care 
that  no  land  shall,  in  consequence  of  any  apportion- 
ment or  release  made  bv  them,  become  charged  with 
any  greater  amount  tnan  that  for  which,  in  the 
opinion  of  the  commissioners,  they  have  received 
benefit.  The  owner  of  the  rent-charge  could  not 
throw  on  the  land  which  he  chose  to  release  the 
whole  of  the  rent-charge  which  was  charged  on  Hie 
land  released  and  on  the  land  not  released.  Of 
course,  he  could  not  not  do  that  by  himsdf .  That 
could  only  be  done  with  the  consent  of  those  who  are 
interested  in  the  whole  of  the  land  charged.    But  the 
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oommisaoners   can   do   that,  and   that   is   a   very 
inmortant  thing. 

Mow  let  me  pass  from  that,  and  let  ns  see  what 
there  is  inconsistent  with  section^  of  the  Settled  Land 
Act  ^  I^  oannot  see  anything.  I  do  not  see  what 
there  is  in  the  power  given  to  the  commissioners  in- 
consistent with  the  sahseqnent  legislation  giving 
tenants  for  life  power  to  sell  land  froe  from  incom- 
hrszioes.  Why  should  they  not,  with  the  consent  of 
the  inoombrancers  P  They  cannot  do  what  the  com- 
missioners can  do.  That  is  another  matter ;  but  when 
yoQ  oome  to  apply  section  5  of  the  Setded  Land  Act, 
1862,  to  other  lands  yon  find  that  upon  the  sale  Uie 
tenant  for  life,  with  tiie  consent  of  the  inonmbrancer, 
may  charse  that  incumbrance  on  any  other  part  of 
the  settled  land,  whether  already  chamd  therewiUi 
or  not,  in  exoneration  of  the  part  som.  I  do  not 
mean  to  say  that  he  can  give  a  statutory  charge  to 
take  priority  over  all  other  charges.  That  womd  be 
quite  another  matter.  If  the  incumbrancer  chooses 
to  take  thechari^,  he  will  take  it  as  an  ordinary  charge 
subject  to  priorities  and  ever3rthing  else.  It  does 
not  concern  anyone  but  the  incumbrancer.  If  he 
diooees  to  consent,  it  can  be  done ;  but  if  he  does  not 
consent,  it  cannot  be  done  by  the  tenant  for  Ufe.  Now,  it 
is  said  that  there  is  something  in  the  Settled  Land  Act, 
1882  itself,  which  is  inconsistent  with  this,  and  refer- 
ence is  made  to  section  30.  Thatsection,  as  I  read  it, 
merely  enlarges  the  improvements  which  can  be  made 
ottder  the  Act  of  1864,  without  referring  to  section  6 
of  the  Settled  Land  Act.  That  is  to  say,  there  are 
two  methods  of  improving  lands,  one  under  the  Act 
of  1864,  through  the  me£um  of  the  commissioners, 
now  the  Board  of  Agriculture.  Their  powers  are  in- 
creased by  section  30,  and  that  section  does  not  refer 
to  section  5  at  all. 

Nor  is  there  any  valid  argument  dedudble  from  the 
repealing  section  (s.  64)  of  the  Act  of  1882.  There  are 
certain  sections  of  the  Act  of  1864  modified  by  that  re- 
pealing secticm  and  the  schedule,  but  there  is  nothing 
there  to  curtail  the  power  given  to  the  tenant  for  Ufe ; 
and  it  appears  to  me  that  if  we  were  to  deny  to  the 
tenant  for  life  the  power  to  release  the  land  under 
section  5,  we  should  be  doing  that  which  is  the  last 
thing  the  Legislature  contemplated.  We  should  be 
hampering  the  tenant  for  life  in  the  exercise  of  that 
power  of  sale  which  is  given  to  him  by  section  3,  and 
which  is  the  cardinal  power  given  by  the  Act  of 
loo2* 

Now,  Mr.  Medd  has  made  a  point  which  I  thought 
was  entitled  to  some  attention.  He  says  that  the 
purchasers  will  not  be  safe  in  completing  the  pur- 
chase with  such  a  deed  of  release  as  is  tendered  to 
Uiem,  because  he  says  they  may  be  called  on  to  con- 
tribute to  the  payment  of  this  rent-charge  by  the 
owners  of  the  unsold  lands.  He  refers  to  section  16 
of  the  TUhe  Act  of  1842,  which,  he  says,  and  says 
truly,  is  incorporated  by  the  Act  of  1864.  When  you 
look  at  the  rfithe  Act  of  1842  it  does  not  assist  him 
at  all.  The  case  will  not  arise.  Mr.  Medd's  client 
has  a  perfectly  good  title  discharged  from  the  whole 
of  this  statutory  rent-charge.  The  release  is  made 
with  the  consent  of  the  owner  of  that  rent-charffe ; 
and  Mr.  Warrington's  point,  that  notwithstanding  this 
conveyance  the  owners  of  the  rent-charge  could  come 
down  upon  the  land,  seems  to  me  utteny  untenable. 
It  is  very  true  that  the  draft  does  not  contain  any 
express  words  of  release  by  the  owner  of  the  rent- 
thante.  If  that  were  all,  I  do  not  think  that  we 
ahomd  have  had  any  summons  or  any  appeal.  That 
is  not  the  point.  The  point  is  this,  lithe  parties 
chose  to  execute  a  deed  in  that  form,  whidi  they  are 
content  to  do,  would  the  purchasers  have  to  run  this 
inoanoeivable  risk  P  It  seems  to  me  that  thcnr  would 
haT8  a  perfectly  dear  and  good  title  to  the  lands 


agreed  to   be  sold,  perfectly  discharged,  and  not 
affected. 
I  think  the  appeal  must  be  allowed. 

A.  L.  Smith,  L.  J. — ^I  agree. 

BiOBY,  L.J. — In  deference  to  the  opinion  of  the 
learned  judge  of  the  court  below,  although  I  should 
be  content  to  rely  entirely  on  the  judgment  which 
has  been  declared,  I  should  like  to  add  a  few  obser- 
vations. The  Act  of  1864  was  a  very  beneficial  one, 
enabling  limited  owners  to  char^^  the  lands  of  which 
they  were  Hmited  owners  with  rent-charges  for 
specified  improvements.  Of  course,  that  is  effectually 
safeguarded,  and  the  course  adopted  was  to  create  a 
jurisdiction  in  the  commissioners,  now  represented 
by  the  Board  of  Agriculture,  who  were  to  see  that 
the  improvements  were  improvements  such  as  would 
enhance  the  value  of  the  land  charged ;  and  therefore 
all  persons  interested,  including  incumbrancers, 
would  understand  exacUy  the  value  of  the  improve- 
ments before  th^  sanctioned  the  rent-charge. 

Passing  over  the  other  sections  of  the  Act,  which 
appear  to  me  immaterial  or  not  sufficiently  material 
to  require  separate  consideration,  it  appears  that  the 
Legislature  thought  that  a  rent-charge  of  that  kind, 
extending  over,  it  may  be,  a  large  property,  might 
seriously  hamper  owners  of  land  in  dealing  with  their 
properties ;  and  section  68,  as  I  understand  it,  makes 
the  Board  of  Agriculture  tiie  tribunal  for  redressing 
any  undue  interference  with  the  owners  of  land  in 
dealing  with  their  estates.    It  enables  them,  on  the 
application  of  an  owner  in  specified  cases— one  being 
where  the  owner  is  desirous  of  selling  a  portion  of  the 
land — ^to  reconsider  the  position  of  things  and  inquire 
whether  it  is  necessary  that  the  whofo  of  the  rent- 
charge  should  remain  charged  by  the  absolute  order 
made  in  the  first  instance.    If  they  found  that  con- 
sistently with  the  interests  of  the  holders  of  the  rent- 
charge  and  the  other  persons  concerned  they  might 
release  a  portion  of  the  land,  they  had  juriBdiction  to 
do  so ;  a  jurisdiction  carefully  hedged  about,  no  doubt, 
but  still  a  jurisdiction  which  they  could  exercise  in 
invitumt  notwithstanding  the  resistance  of  the  owners 
of  the  rent-charge,   and  notwithstanding,  as  I  read 
the  section,  the  resistance  of  the  other  persons  inte- 
rested, on  the  ground  that  no  harm  would  be  done 
them.      They  may  ap^rtion   the  rent-char^  or 
they  may  release  a  pwtion  of  the  land  from  it  and 
ch&rge  uie  whole  on  the  other  part  of  the  pronerty, 
although  the  property  may  have  gone  mto  dimrent 
hands  since  tne  creation  of  the  rent-charge.     One 
portion,  as  the  section  itself  contemplates,  may  be  in 
the  ownership  of  one  person,  or  one  set  of  persons, 
and  others  may  have  got  into  different  ownerships. 
Obviously  the  very  reasonable,  and  obviously  the  very 
necessary,  thin^  is  that  in  what  they  do  as  a  tribunal 
of  reference  actmg  between  the  parties,  whether  they 
consent  or  not,  is  limited  in  this  way,  that  they  are 
not  to  throw  on  any  one  part  of  the  property  a  greater 
burden  than  corresponds   to    the  benefit  whidi  is 
derived  by  that  property.    Section  69  merely  directs 
how  the  matter  is  to  be  carried  into  effSsct.    I  do  not 
think  for  a  moment  that  section  68  interferes  with 
that  liberty  which  tke  owners  of  a  rent-charge  under 
the  Act  had,  in  common  with  all  other  owners  of 
property,  of  dealing  with  their  own  properhr  as  they 
think  fit.    And  in  the  argument  it  was  found  im- 
possible to  press  the  matter  so  far  as  to  say  that  if 
you  have  an  owner  of  the  land,  a  fee  simple  owner 
of  the  land  or  persons  making  up  the  fee  simple,  on 
the  one  side,  and  the  owner  of  the  rent-charge  on  the 
other,  they  might  not  agree  as  they  pleased.    That 
involves  tms,  that  the  owner  of  the  rent-charge  may, 
if  he  thinks  fit,  release  his  charge  without  going  to 
the  tribonal  appointed  by  the  Board  of  Agriooltort 


i6i 


THE  WEEJJtLY  HEPORtER.      i*.b.«.i«.i     Vol  tWf. 


Ck)UBT  OP  Appeal. 


In  bb  Strafford  (Earl  op)  and  Maples'  Ck)NTRAOT. 


Ck)iTRT  of  Appeal. 


to  entitle  him  to  do  that  which  kis  own  power  of 
ownership  alone  is  suf&oient  to  enable  him  to  effect ; 
and  if  he  can  release  the  whole  charge,  he  may 
release  part.  I  do  not  mean  to  say  that  he  can  affect 
the  interest  of  parties  who  do  not  consent,  and  whose 
interests  may  be  affected.  I  do  not  mean  to  say  that 
he  can  increase  the  burden  imposed  on  any  part  of  the 
land ;  but  I  take  it  that  it  is  clear  that  he  can  release, 
notwithstanding  any  of  the  provisions  of  the  Act  of 
1864,  any  part  of  the  lands  from  his  rent-charge. 
Then,  if  he  can  do  that  of  his  own  frcic  will,  he  may 
do  it  when  he  is  asked  to  do  it,  by  a  person  who  has 
power  to  sdl  land,  on  the  occasion  of  a  sale. 

Now,  when  we  come  to  the  Settled  Land  Act, 
what  do  we  find  to  be  the  scheme  of  that  Act, 
speaking  generally  P  It  was  an  Act  of  great  boldness 
and  of  great  scope,  but  I  think  the  provisions  of  it, 
when  careftdly  considered,  do  x>oint  to  this — that  a 
tenant  for  life  or  the  persons  having  the  powers  of  a 
tenant  for  life  under  the  Act,  is  for  certain  most 
important  purposes  to  have  a  power  as  extensive  as 
that  which  an  owner  in  fee  smiple  has.  He  may 
sell  the  land.  It  he  can  do  that,  an  owner  in  fee 
simple  can  do  no  more.  It  by  no  means  follows 
that  he  can  be  converted  into  an  owner  in  fee 
simple  by  the  Act.  He  is  not ;  but  he  can  sell  the 
lana,  and  by  the  Act  provision  is  made  for  securing 
the  purchase  money  for  the  benefit  of  those  who  are 
bend&cially  entitled  under  the  settlement.  When  you 
have  got  so  far  as  that,  when  you  have  made  him 
for  the  purpose  of  the  sale  as  capable  of  disposing 
of  the  whole  of  the  property  as  if  he  were  the  fee 
simple  owner  of  it — and  when  you  find,  as  we  do  in 
section  5,  a  provision  that  he  may  with  the  consent 
of  the  incumorancers  in  any  case  make  an  arrangement 
for  releasing  the  part  sold  from  incumbrance,  and 
may  always,  with  the  consent  of  the  incumbrancer, 
do  that  in  exoneration  of  the  property  that  remains 
imsold — I  ask  mys^  why  should  he  be  treated  as 
having  a  less  power  for  that  purpose  than  if  he  were 
the  owner  in  fee  simple  ? ;  and  I  can  see  no  answer  to 
that,  except  that  he  should  have  all  those  powers 
just  as  he  had  the  entire  power  of  sale. 

The  question  now  is,  whether  there  is  anything  in 
the  Act  of  1864  that  prevents  that  primd  fckcie 
application  of  section  5  of  the  Settled  Land  Act,  1882, 
which  the  words  certainly  seem  to  force  upon  us.  It 
appears  to  me  that  that  question  is  already  answered 
by  the  consideration  that  under  the  Act  of  1864 
itself,  the  incumbrancers  may,  if  they  choose,  release 
any  {Mut  of  Uie  property  charged,  ay  saying  this  I 
do  not  mean  for  a  moment  to  assert  that  by  releasing 
one  portion  of  the  property  they  can  alone  or  in 
conjunction  with  the  landowner  make  an  additional 
charge  in  the  nature  of  a  rent-charge  under  the 
Act  of  1864,  with  all  its  advantages  and  priorities 
over  the  other  lands ;  but  it  appears  to  me  that  they 
do  not  lose  that  portion  which  is  already  charged;  and 
it  is  for  them  to  consider  in  any  case  whether 
they  have  not  a  sufficient  security  already  on  the 
parts  which  remain  unsold,  and  whether,  with  the 
assistance  of  the  tenant  for  life  selling  under  the 
power  of  the  Settled  Land  Act,  they  may  not  have 
that  supplemented  so  as  to  make  it  a  perfectly 
satisfactory  security.  Of  course,  if  there  is  any 
doubt  about  that,  the  incumbrancers  will  take  very 
good  care  not  to  consent.  They  cannot  be  obliged  to 
consent.  The  Act  never  intended  that  they  should 
be  obliged ;  and  if  they  do  not  consent,  the  only 
result  vml  be  that  possibly  there  will  be  a  sale  of  the 
land  subject  to  the  rent-charge  or  such  portions  as 
may  be  available,  or  the  vendor  will  be  driven  to  go 
and  ^t  the  Board  of  Agriculture  in  a  proper  case  to 
exercise  the  powers  given  to  them  by  the  section  68. 
U  the  owners  of  the  rent-oharge  see  their  way  to  a 


sufficient  security  for  themselves  and  consent  to 
release  the  landjs  if  sold,  I  can  see  no  reason  why 
they  should  not  be  allowed  to  do  it.  Section  30  of 
the  Settled  Land  Act  somewhat  extends  the  powers 
of  the  Act  of  1864,  and,  so  far  as  my  attention  has 
been  called  to  the  matter,  it  in  no  way  repeals  any 

gart  of  that  Act.  The  very  fact  that  the  Legislature 
ad  in  mind  whUe  passing  the  Act  of  1882,  the  fact 
that  there  was  a  method  of  creating  rent-charges 
upon  land  by  limited  owners  by  the  intervention  of 
the  Board  of  Agriculture,  rather  leads  me  to  the 
conclusion  that  when  by  section  5  they  did  not  make 
any  exception  with  regard  to  the  Acts  brought  to 
their  attention  they  did  not  mean,  so  far  as  any 
argument  can  be  drawn  from  its  absence,  to  make 
such  exception. 

Now,  here  we  have  the  simple  question,  Have  the 
owners  of  this  rent-charge  released  the  land  pro- 
posed to  be  sold  from  the  rent-charge  ?  We  have  no 
question  to  consider  as  to  the  effect  of  that  release. 
I  think  it  is  plain  from  the  Act  that,  as  regards 
persons  beneficially  entitled  under  the  settlement,  the 
teoant  for  life  can  give  a  charge  on  the  propwties 
which  remain  unsold.  Whether  it  gees  further  or  not 
is  not  a  matter  that  has  now  to  be  determined.  It 
would  be  difficult,  perhaps,  to  establish  whether  it 
does  go  further,  but  that  is  a  question  for  the  con- 
sideration of  the  incumbrancers,  and  for  their  con- 
sideration alone.  When  we  have  the  fact  that  they 
are  prepared  to  execute  a  deed  for  the  purpose  of 
exonerating  the  property  which  is  being  sold,  I 
say  that  that  will  effectually  release  the  lands  just  as 
much  as  if  it  were  done  outside  the  court  altogether 
on  any  occasion  agreed  upon  between  the  owners  of 
the  land  charged  and  the  owners  of  the  rent-charge. 
They  can  release,  and  by  such  agreement  they  do 
release. 

With  regard  to  Mr.  Medd*s  point  about  contribu- 
tion, to  my  mind  that  would  m  a  very  good  point  if 
the  first  one  were  established  that  there  vras  no 
effectual  release.  But  then  it  would  not  be  wanted ; 
if  there  is  no  effectual  release,  the  land  is  charged, 
and  that  is  enough.  If  there  is  an  effiectual  release, 
there  can  be  no  right  to  contribution,  because  that 
right  only  exists  between  the  owners  of  land  subject 
to  a  common  charge  when  each  in  equity  is  entitled 
to  contribution.  The  Tithe  Act,  1842,  gave  a  sum- 
mary remedy  for  contribution  in  the  case  of  those 
persons  who  had  paid  the  whole  amount  of  a  tithe 
rent- charge,  or  a  greater  proportion  than  their  lands 
ought  properly  to  bear — gave,  in  fact,  the  same 
remedy  against  the  others  as  the  tithe-owner  himself 
would  have  had.  But  that  would  not  enable  any  of 
them  to  get  contribution  from  a  person  whose  lands 
were  not  subject  to  the  tithe  rent-charge ;  nor  need 
any  action  of  .that  sort  be  apprehended  here,  if  we  are 
correct  in  holding  that  there  is  a  release  of  the 
lands  sold  under  this  statutory  provision. 

I  think  that  the  objections  on  the  part  of  the  par- 
chaser  are  fully  met,  and  that  a  good  title,  so  f ar  ms 
this  matter  is  concerned,  is  made ;  and  that  being  the 
only  point  that  has  or  could  be  made,  I  think  this 
appeal  ought  to  be  allowed,  with  costs. 

Solicitors,  Farrcr  <fc  Co, ;  Valpy,  Chaplin^  <k  Peck^ 
ham. 
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Prom  Q.  B.  Div. 
(Lord  Esher,  M.B.,  and 
Lopes  and  Kay,  L.JJ/ 

Gas  Float  WHrrrow.  (a.) 

Admiralty  —  Salvage  —  County  court  —  Jurisdiction — 
Suhfecta  or  objeds  of  salvage  —  Ship  —  Oaa  float — 
Merchant  Shipping  Ad,  1854  (17  A  18  Vict,  c.  104), 
M.  2,  458,  476 — County  Courts  Admiralty  Jurisdic- 
tion Act,  1868  (31  ik  32  Vid.  e.  71),  s.  3. 

The  subjects  or  objects  in  respect  of  the  saving  of 
which,  the  High  Court  of  Admiralty  has  jurisdiction 
fty  ike  common  law  are  confined  to  a  ship,  her  apparel, 
her  cargo,  including  flotsam,  jetsam,  and  lagan,  or  the 
wreck  of  them,  and  to  freight  in  danger  and  saved  by 
reason  of  the  saving  of  the  ship  or  cargo;  and  the 
subjects  or  objects  of  salvage  are  not  enlarged  by  the 
Merchant  Shipping  Ad,  1854,  or  by  any  of  the  pre- 
ceding  stcUutes,  or  by  the  County  Courts  Admiralty 
Jurisdiction  Ad,  1868,  with  ihe  sole  exception  that  the 
saving  of  lives  of  persons  in  danger  from  being  on  board 
ship  have  been  added  to  the  list  of  such  subjects  or 
ckfeds. 

The  plaintiffs  claimed  a  salvage  award  in  a  county 
court  having  Admiralty  jurisdidion  for  services  ren^ 
dered  to  a  gcu  float  adrift  in  the  tidal  waters  of  the 
Upper  Humber.  The  strudure  was  of  iron,  boat 
ih^ped,  and  contained  gas,  which  supplied  the  light 
raised  above  it. 

Held,  that  the  gcu  float  was  not  a  ^^  ship  **  or  a 
"  wreck  "  within  the  meaning  of  sections  2  and  458  of 
the  Merchant  Shipping  Ad,  1854,  and  could  not  be  the 
suljedof  salvage. 

Appeal  from  the  decision  of  the  Divisional  Court 
m  Admiralty  affirming  the  judgment  of  the  judge  of 
tbeEingston-upon-HullCoTmty  Court. 

The  county  court  judge  awarded  damages  for 
Bshage  services  rendered  in  the  Biver  Humber  by 
the  respondents  to  a  gas  float,  the  property  of  the 
appellants,  the  Corporation  of  Trimty  House,  at 
Hull.  The  gas  float  was  stationed  near  Brough,  in 
the  Biver  Humber,  for  the  purpose  of  a  beacon.  The 
nature  of  the  float  and  the  circumstances  of  the 
alleged  salvage  were  ascertained  by  the  county  court 

ege,  and  were  as  follows :  The  float  was  of  iron. 
)  lower  part  bore  the  resemblance  of  a  ship  or 
boat.  It  had  two  ends,  shaped  like  tiie  bow  of  a 
vessel.  It  was  about  fifty  feet  long  and  twenty  feet 
broad.  It  had  no  mast,  stem  post,  fore  post,  or 
rudder.  It  could  not  be  navigated.  It  always  re- 
mained fixed  by  an  anchor,  or  anchors,  or  otherwise, 
at  a  particnlar  spot  It  cost  £600.  Its  interior  was 
occupied  hj  a  gas  cylinder,  which  supplied  gas  for 
the  Bght  night  and  day  for  about  six  weeks.  The 
Hght  was  fixed  on  a  structure  of  wood  in  the  form 
of  a  {pyramid  fifty  feet  high.  No  one  was  ever 
stationed  on  the  float,  and  it  could  not  carry  any 
man  or  goods  from  place  to  place,  except 
that  a  man  could  ascend  by  means  of  a  manhole  to 
the  light,  in  order  to  dean  or  arrange  it.  During  a 
gale  on  the  22nd  of  December,  1894,  the  gas  float 
got  adrift  and  was  driven  ashore.  The  respondents, 
who  were  waterside  men,  fastened  ropes  to  it,  and 
kept  it  till  the  Trinity  yacht  arrived,  when,  with  the 
respondents'  assistance,  it  was  got  off. 

The  county  court  judge  held  that  the  gas  float  was 
a  **  ship,"  and,  undi^  the  droumstances,  a  "  wreck," 
within  the  meaning  of  sections  2  and  458  of  the  Mer- 
chant Shipping  Act,  1854,  and  that  it  was  therefore 
the  subject  of  salvage ;  and  he  gave  judgment  for  the 

(a.)  Beported  by  C.  G.  Wilbbaham,  Esq.,  Barrister- 
at-Law. 


respondents,  awarding  them  £15  in  respect  of  their 
services. 

The  Divisional  Court  held  that  the  gas  float  was 
not  a  '*  ship  "  or  "  wreck "  within  the  meaning  of 
sections  2  and  458 ;  but  that  as  such  a  structure,  used 
in  connection  with  navigation  and  exposed  in  the 
ordinarv  course  of  its  use  to  the  peiiis  of  the  sea, 
would  have  been  within  the  jurisdiction  of  the 
Admiralty  if  adrift  upon  the  high  seas,  it  was,  by 
virtue  of  section  476  of  the  Merchant  Shipping  Act, 
also  within  the  jurisdiction  of  Uie  Admiralty  when 
ip  the  body  of  a  county;  which  jurisdiction  was 
extended  to  the  county  courts  by  section  3  of  the 
Coun^  Courts  Admiralty  Jurisdiction  Act,  1868. 
The  judgment  of  the  county  court  was  there- 
fore sffirmed. 

The  arguments  of  counsel  on  both  sides,  tog^ether 
with  the  cases  cited,  appear  sufficiently  in  the  judg- 
ment of  the  court. 

Sir  W,  PhiUimore  and  F,  Laing,  for  the  appel- 
lants. 

L.  E.  Pyke,  Q.C.,  and  Sutler  Aspinall  {Arthur 
Pritchard  with  them),  for  the  respondents. 

Cur.  adv*  vult. 

Lord  EsHEB,  M.B.,  after  stating  the  facts,  pro- 
ceeded:— ^The  question  in  dispute  was  whether  the 
county  court  haid  jurisdiction  to  hear  and  determine 
upon  the  claim  of  salvage  reward.  It  was  argued  on 
behalf  of  the  appellants  before  us  that  the  gas  float 
was  not  the  subject  matter  of  a  salvage  claim  in  the 
High  Court  of  Admiralty  within  either  its  commoo 
law  or  an^  statutable  jurisdiction ;  and  that  if  it  was 
not  so,  neither  was  it  within  the  statutable  jurisdic- 
tion of  the  county  court.  It  was  ur^ed  that  the 
original — t.e.,  the  common  law — ^jurisdiction  of  the 
Court  of  Admiralty  in  respect  of  salvage  was  limited 
to  claims  in  respect  of  alleged  services  to  a  ship  and 
her  apparel,  or  to  the  cargo  of  a  ship,  induding  cargo 
which  bad  become  flotssm,  jetsam,  or  lagan,  and  to 
freight  alleged  to  be  saved  by  the  saving  of  a  ship  or 
cargo,  and  to  the  wreck  of  ship  or  cargo ;  and  that 
the  alleged  services  were  rendered  on  the  high  sea. 
It  was  true  that  the  jurisdiction  was  extended  by 
statute  to  the  saving  of  life;  but,  it  was  ursed,  only 
to  the  saving  of  the  life  of  a  person  whose  life  was  in 
danger  from  his  being  or  having  been  on  board  a 
ship  and  in  danger  on  the  hiffh  sea.  Where  in  some 
cases  the  jurisdiction  of  the  Admiralty  Court  was  ex- 
tended further  than  the  limits  of  the  high  sea,  yet 
it  was  so  only  in  respect  of  the  same  objects  or 
subjects  as  were  within  the  jurisdiction  of  the  Ad- 
miralty on  the  high  sea.  It  was  then  argued  that, 
upon  the  true  construction  of  the  statutes  giving 
Admiraltv  jurisdiction  to  the  county  courts,  they 
only  contored  on  those  courts,  in  respect  of  salvage 
services  occurring  within  counties,  the  same  jurisdic- 
tion as  to  the  same  subjects  and  objects  as  were 
within  the  jurisdiction  of  me  Hiffh  Court  of  Admiralty 
where  the  services  were  rendered  within  its  jurisdic- 
tion. It  was  then  argued  that  the  float  in  question 
was  not  in  any  sense  a  ship,  was  not  a  subject  or 
object  in  respect  of  the  saving  of  which  the  Hiffh 
Court  of  Admiralty  could  have  exercised  or  could 
exercise  salvage  jurisdiction,  and  therefore  was  not  a 
subject  or  object  for  the  similar  jurisdiction  in  the 
county  court. 

It  was  arffued  for  the  respondents  that  the  High 
Cotfft  of  Admiralty  had  jurisdiction  in  respect  of 
salvage  services  claimed  to  have  been  rendered  at 
sea  far  beyond  services  to  ship,  cargo,  and  apparel 
and  freight;  that  such  jurisdiction  extended  to  the 
saving  of  any  article  in  danser  on  the  sea,  or  if 
not  to  all  articles  yet  to  all  which  could  be  brought 
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under  the  denomiziation  of  maritime  property;  and 
that  maritime  property  included  every  noating  object 
which  is  oonstmcted  for  the  purposes  of  navigation, 
meaning  thereby  some  reference  to  the  business  of 
navigation,  although  it  itself  was  not  intended  ever 
to  be  and  could  never  be  navigated.  It  was  urged 
that,  even  if  such  things  were  not  the  subjects  or 
objects  of  salvage  within  the  original  jurisdiction  of 
the  Admiralty,  they  were  rend^ed  so  by  statute. 
And  it  was  further  argued  that,  though  not  now  within 
the  jurisdiction  of  the  High  Court  of  Admiralty  either 
by  common  law  or  statute,  they  were  by  statutes 
within  the  jurisdiction  of  the  coxmty  court. 

The  first  point  raised  is,  Whence  is  the  original 
or  common  law  jurisdiction  of  the  High  Court  of 
Admiralty  of  England  to  be  ascertained  P  The 
answer  is  from  the  continuous  practice  and 
the  judgments  of  tiie  High  Couits  at  West- 
minster. This  proposition  was  so  stated  in  the 
case  of  the  Oadano  and  Maria,  30  W.  B.  766, 
7  P.  D.  137:  ''Neither  the  laws  of  the  Bhodians, 
nor  of  Oleron,  nor  of  Wisby,  nor  of  the  Hanse  Towns 
are  of  themselves  any  part  of  the  Admiralty  law  of 
England."  It  was  attempted  by  one  of  the  counsel 
to  say  that  the  laws  of  Oleron  were  to  be  considered 
as  part  of  the  law  of  England.  To  anyone  who 
reads  some  of  their  strange  enactments  it  must  be 
ridiculous  to  suggest  that  they  are  part  of  the 
English  law.  For  instance,  in  the  laws  of  Oleron, 
article  23,  ''if  the  pilot  through  ignorance  causes 
the  ship  to  miscarry,  he  shall  make  full  satis- 
faction or  lose  his  head " ;  article  24,  "if  the 
master  or  one  of  the  marines  or  any  one  of  the 
merchants  cut  off  his  head  they  shall  not  be  bound  to 
answer  for  it " ;  and  article  26,  "if  the  lord  of  any 
place  be  so  barbarous  as  to  maintain  (wreckers, 
&oX  he  shall  be  fastened  to  a  post  or  stake  in  the 
midst  of  his  own  mansion-house,  which  being  fired  at 
the  four  comers  thereof,  all  shall  be  burned 
together."  But  they  contain  many  valuable  princi- 
ples and  statements  of  marine  practice  which,  together 
with  principles  found  in  the  digest  and  in  Frendi  and 
other  ordinances,  were  used  by  the  judges  of  the 
English  Court  of  Admiralty  when  they  were  moulding 
and  reducing  to  form  the  principles  and  practice  of 
their  court.  All  these  sources  of  legal  principles 
were  used  by  Lord  Tenterden  in  his  great  work. 
But  he  savs  in  the  last  of  his  prefaces,  in  the  preface 
to  the  fifui  edition :  "  It  should  be  observed,  however, 
not  only  of  all  these  treatises,  but  also  of  the  civil 
law  ana  the  ordinances,  without  excepting  even  the 
ordinance  of  Oleron  (which,  being  considered  as  the 
edict  of  an  English  prince,  has  been  received  with 
peculiar  attention  in  the  Court  of  Admiralty),  that 
they  have  not  the  binding  force  or  authority  of  law 
in  this  country,  and  that  they  are  here  quoted  some- 
times to  illustrate  principles  generally  admitted  and 
received,"  &c 

It  should  be  remarked  that,  as  the  law  of 
the  Admiralty  is  to  be  ascertained  from  the  prac- 
tice and  judgments  of  its  judges,  it  must  be 
found  or  deduced  from  affirmative  practice  or  judg- 
ments; neither  princix)le  nor  proposition  can  be 
deduced  from  mere  negative— i.e.,  by  saying  the 
point  has  never  been  treated  in  the  Court  of 
Admiralty.  If  you  find  that  the  Court  of  Admiralty 
has  affirmatively  stated  that  it  has  jurisdiction  in 
certain  cases,  you  cannot  affirm  that  it  has  juris- 
diction in  other  cases  merely  on  the  ground  that  the 
Court  of  Admiralty  has  not  expressly  excluded  them 
by  negative  words;  you  must  bring  the  proposed 
case  within  some  affirmed  principle  or  some  affirma- 
tive judgment  or  practice. 

The  second  point,  therefore,  is,  What  is  the  juris* 
diction  of  the  ^Oigh  Court  of  Admiralty  as   to  sal* 


vage,  ascertained  from  its  practice  and  judgments 
and  from  statutes  P  As  to  its  practice  and  j  udgments, 
irrespective  of  statutes,  it  seems  to  be  one  uniform, 
oontmuous  statement  by  judges  and  writers  of 
authority  that  the  jurisdiction  as  to  salvage  is  exer- 
cised in  respect  of  a  ship,  her  apparel,  and  her  cargo, 
of  freight  m  danger  and  saved  by  reason  of  the 
saving  of  the  ship  or  cargo,  and  of  flotsam,  jetsam,  or 
lagan,  being  each  of  them  part  of  the  cargo  of  a  ship. 
Lord  Tenterden  thus  expresses  it:  "It  is  the  com- 
pensation tiiat  is  to  be  made  to  persons  by  whose 
assistance  a  ship  or  its  loading  may  be  saved  from 
impending  peril,  or  recovered  after  actual  loss.  This 
compensation  is  known  by  the  name  of  salvage." 
In  Park  on  Insurance,  ch.  8,  on  salvage :  '*  Salvage 
is  an  allowance  made  for  saving  ship  or  ^oods,  or 
both,  from  the  dangers  of  the  seas,  nres,  pirates,  or 
enemies."  In  Kent's  Commentaries,  vol.  3,  pp.  244-5, 
of  salvage :  "  Salvage  is  the  compensation  aUowed  to 
persons  by  whose  assistance  a  ship  or  its  cargo  has 
been  saved  in  whole  or  in  part  from  impending 
danger,  or  recovered  from  actual  loss  in  cases  of  ship- 
wreck, derelict,  or  recapture.  The  equitable  doctrine 
comes  from  the  Boman  law,  and  it  was  adopted  by 
the  admiralty  jurisdictions  in  the  different  countries 
of  Europe."  In  Parsons,  ch.  7,  on  salvage :  "  Jn 
admiralty,  and  generally  in  the  law  mercnant,  it 
means  the  compensation  which  is  earned  by  persons 
who  voluntarily  assist  in  saving  a  ship  or  her  cargo 
from  periL"  In  Williams  and  Bruce's  Admiralty, 
ch.  6,  on  salvage :  "  Salvage  is  the  reward  pay- 
able for  services  rendered  in  saving  property  lost  at 
sea,  or  in  saving  any  wreck,  or  in  rescuing  a  ship  or 
boat,  or  her  cargo  or  apparel,  or  the  lives  of  the 
persons  belonging  to  her,  from  loss  or  danger."  In 
Mr.  Carver's  TOok,  which  will  be  the  Abbott  on  Ship- 
ping of  the  future,  ch.  11,  on  salvage  and  wreck, 
s.  322 :  "  By  the  common  law  one  who  saves,  or  helps 
in  saving,  a  vessel,  to  which  he  is  a  stranger,  from 
danger  at  sea,  is  entiUed  to  a  reward  for  his  services." 
"  So,  also«  with  regard  to  cargo  or  other  property  be- 
longing to  a  vessel  at  sea  which  is  rescued  from. 
dai%er,  whether  while  in  a  vessel  or  after  having  been 
thrown  or  washed  out  of  her ;  those  who  rescue  such 
property  are  entiUed  to  reward  and  to  a  lien  upon  the 
property  for  the  reward."  "  The  reward  thus  paj* 
able  to  these  salvors  is  called  salvage." 

There  is  no  word  used  by  any  of  these  writers 
which  mentions  any  subject  or  object  of  salvage  under 
the  common  law  jurisdiction  as  to  salvage  of  the  Hi^ 
Court  of  Admiralty  other  than  the  ship,  her  appareU 
or  cargo,  or  the  wreck  of  them.  If  in  Williams  and 
Bruce  more  was  meant  by  the  phrase  "  property  lost 
at  sea,"  the  statement  is  m  the  notes  made  to  depend 
on  the  authority  of  American  cases,  which  wiU  be  dis- 
cussed hereafter. 

In  the  last  treatise  on  the  subject  of  salvage — 
Kennedy  on  Salvage — the  case  is  thus  stated:  "A 
salvage  service,  in  the  view  of  the  Court  of  Admiralty, 
may  be  described  suffidentiy  for  practical  purpoees 
as  a  service  which  saves  or  helps  to  save  mantame 

Property — a  vessel,  its  apparent  cargo,  or  wreck — or 
ves  of  persons  belongmg  to  any  vessel  wheii  in 
danger,"  &c.  The  learned  author  then  quotes  the 
American  cases  as  to  rafts  of  timber,  but  obsenres : 
"  There  does  not  appear,  however,  to  be  any  rqiorted 
case  in  which  the  English  Admiralty  Court  has 
awarded  salvage  for  the  preservation  of  any  but  such 
maritime  property  as  is  included  in  the  suggested 
description." 

So  far,  therefore,  as  the  text  writers  are  to  be  oon- 
sidered,  if  the  extended  meaning  of  the  sabject 
matter  of  salvage  in  the  High  Court  of  Admiralty  in 
its  original  or  common  law  jurisdiction  is  that  ^prhioh 
is  assarted  on  behalf  of  the  plaintiffs  in  this  ctme,  all 
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the  writers  but  two  haTe  overlooked  it ;  and  of  the 
two,  one  f onndfl  it  solely  on  the  American  oases,  and 
the  other  dtes  those  cases  bat  questions  them. 

If  we  go  farther  and  examine  the  soarces  of  the 
Ungliah  law,  as  for  instance  the  laws  of  Oleron,  of 
Wiaby,  and  others,  every  article  in  them  treats  of 
ships,  and  what  concerns  them,  and  of  nothins  else. 
As  for  instance,  article  63  of  the  laws  of  Oleron : 
*'  In  all  other  things  foandby  the  seaside,  which  have 
fmnerly  been  in  the  possession  of  some  or  other,  as 
wines,  oil,  and  other  merchandise,  although  they 
have  been  cast  overboard,  and  left  by  the  merchants," 
4o.  And  so  in  the  most  valuable  and  remarkable 
code  known  as  the  Ordinance  of  Louis  XIY.  of 
August,  1681,  the  whole  of  more  than  a  hundred 
aections  deab  with  ships  and  the  afiiairs  of  ships  only, 
and  with  the  wreck  of  ships  or  effects  called  ship- 
wrecked effiects :  see  section  45,  **  of  wrecks  and  ships 
run  aground."  For  these,  see  the  Treatise  on  Sea  Laws. 

In  the  Black  Book  of  the  Admiialty  there  is  not  a 
passage  which  indicates  anything  but  ships  and  the 
conduct  of  them.  Laws  of  Wisby,  Black  Book  of 
Admiralty,  p.  405,  ch.  13,  of  things  foxmd  on  the 
sea :  *'  Should  a  man  find  goods  driving  on  the  sea, 
where  he  can  see  no  land,  should  he  bring  these 
things  to  land  he  shall  have  half  for  his  laTOur ;  if 
he  oould  see  the  land,  he  shall  have  a  third  part. 
(1)  Should  a  man  find  goods  on  the  ffround,  where  he 
has  to  use  oars  and  hooks,  he  shall  have  the  third 
part.  r2)  Should  a  man  find  a  shif)  driving  on  the 
sea,  and  no  people  are  in  it,  and  he  brings  it  to  land, 
of  that  which  results  from  it,  whether  from  the  ship 
or  from  the  goods,  he  shdl  have  hidf ,  and  it  ^all 
remain  outside  the  city's  bounds.  (3)  Should  a  man 
find  goods  driving  to  land  to  which  he  can  wade,  he 
shall  have  of  them  the  eighth  penny;  so  likewise 
should  a  man  find  goods  driven  on  to  the  shore,  he 
shall  have  the  eighth  penny  therefrom.  If  anyone 
denies  that  he  has  found  such  goods,  and  is  after- 
wards convicted  of  it,  that  is  theft."  Beading  the 
word  "  goods  "  here  subject  to  the  context  of  aU  the 
other  clauses,  it  must,  I  think,  mean  goods  which 
have  been  in  a  ship,  llie  truth  is  that  no  merchant 
or  leffislator  ever  imaged  goods  at  sea  which  had 
got  there  without  havmg  be^  in  a  ship. 

Then  turning  to  what  is,  after  all,  me  chief  source 
from  which  the  jurisdiction  of  the  Admiralty  Court 
is  to  be  ascertained— namdy,  the  decisions  of  the 
English  courts— we  begin  with  Sir  Henry  Constable* $ 
ease^  5  Co.  Bep.  215,  which  defines  what  is  *'  wreck  of 
the  sea,"  and  that  **  flotsam "  is  when  a  eMp  is  sunk 
or  otherwise  perished  and  the  ^ods  float  on  the  sea ; 
"jetsam"  is  when  the  ship  is  in  danger  of  being 
sunk,  and  to  lighten  the  ship  the  goods  are  cast  into 
the  sea  and  d!terwards,  notwithstanding,  the  ship 
perish;  '*  lagan  "  is  when  the  goods  which  are  so  cast 
into  the  sea,  and  afterwards  the  ship  perishes,  and 
Bobh  goods  so  cast  are  so  heavy  that  they  sink  to  ti^e 
bottom,  and  the  mariners,  to  the  intent  to  have  them 
again,  tie  to  them  a  buoy  or  cork  or  such  other  thing 
that  will  not  sink,  so  that  they  may  flnd  them  again ; 
and  none  of  these  goods  which  are  called  '<  flotsam," 
•'jetaam,"and"kgan"are  called  "  wreck  "  so  long 
as  they  remain  in  or  upon  the  sea ;  and  the  Court  of 
Admiralty  shall  have  cognizance  of  them  whilst  they 
are  in  or  on  the  sea. 

In  Harifcrd  v.  Jones,  1  Ld.  Baym.  393,  Lord  Holt 
held  in  favour  of  a  lien  as  against  an  action  of 
trover,  the  lien  being  claimed  for  salvage  servic  s — 
t.e.,  being  an  Admiralty  lien.  But  those  services  were 
alleged  to  be  for  saving  the  goods  from  a  ship  which 
took  fire,  and  thev  hazarded  their  lives  to  save  tiiem. 
In  NichoUon  v.  Cmj^man,  2  H.  Bl.  254,  an  action  of 
trover  was  brought  in  respect  of  a  quantity  of  timber 
placed  in  a  dodcon  the  banks  of  the  Thames,  but  the 


ropes  accidentally  getting  loose,  it  floated  and  was 
carried  by  the  tide.  It  was  saved,  and  the  defendant 
refused  to  deliver  it  until  salvage  was  paid.  Eyre,  C.  J., 
and  the  court  held  the  saving  of  it  was  not  such  a  sal- 
vage as  the  law  recognized — ».«.,  in  the  Admiralty  or 
common  law  courts.  '*The  question  is,"  said  the 
Lord  Chief  Justice,  *'  whether  this  transaction  can  be 
assimilated  to  salvage.  The  taking  care  of  goods 
left  by  the  tide  upon  the  banks  of  a  navigable  river 
may,  in  a  vulgar  sense,  be  said  to  be  salvage, 
but  it  has  none  of  the  qualities  of  salvage  in 
respect  of  which  the  laws  of  ail  civilized  nations,  the 
laws  of  Oleron,  and  our  own  laws  in  particular,  have 
provided  that  a  recompense  is  due  for  the  saving,  and 
that  our  law  has  also  provided  that  this  recompense 
should  be  a  lien  upon  the  goods  which  have  been 
saved."  He  then  goes  on  to  say  that  goods  carried 
by  sea  are  exposed  to  danger,  and  that  the  recompense 
is  dictated  by  principles  of  public  policy  recognized 
in  civilized  and  commercial  countnes.  '*  Such  are 
the  grounds  upon  which  salvage  stands.  They  are 
recognized  by  Holt,  C.  J.,  in  Hartford  v.  Jones,  But 
see  how  very  unlike  this  salvage — i.e.,  in  Hartford  v. 
Jones — ^is  the  case  now  under  consideration."^  The 
difference  thus  alluded  to  evidently  is  that  in  the 
earlier  case  the  goods  were  saved  from  a  ship  on  the 
sea,  in  the  later  case  the  goods  were  never  on  the  sea 
at  all.  In  the  case  of  Raft  of  Timber,  2  W.  Bob. 
251,  Dr.  Lushington  refused  to  issue  a  monition,  i.e., 
a  summons,  calling  upon  the  owner  of  the  raft  to  show 
cause  why  salvage  should  not  be  awarded.  It  is  said 
that  the  question  was  only  as  to  the  locally  in  which 
the  services  were  rendered.  But  Dr.  Lushington 
also  relied  upon  the  nature  of  the  object  **  This," 
he  said,  '<  is  neither  a  ship  nor  a  sea-going  vessel;  it 
is  simply  a  raft  of  timber.^* 

There  is  no  case  in  any  English  court  in  which  the 
question  of  salvage  rewsxd  hu  ever  been  entertained 
unless  the  subject  of  the  salvage  service  was  a  ship, 
her  apparel,  or  cargo  or  freight  which  is  peculiar  to 
ships,  or  wreck  of  a  ship,  or  her  cargo,  or,  by  statute, 
the  life  of  a  person  in  danger  because  the  person  has 
been  on  boara  ship.  It  foUows  that  no  jurisdiction  of 
the  Admiralty  in  England  can  be  earned,  b^  reason 
of  the  practice  or  judgments  of  the  Admiralty  or 
any  other  court,  beyond  a  claim  for  salvage  in 
respect  of  the  subjects  and  objects  named.  As  to 
the  alleged  extension  of  the  jurisdiction  of  the 
High  C^urt  of  Adoiiralty  by  statute,  the  question 
is  whether  it  has  been  extended  by  statute  in  cases  of 
salvage  claims  to  any  subjects  or  objects  which  were 
not  subjects  or  objects  |of  salvage  claims  before  the 
statutes. 

The  first  statute  really  relied  on  was  3  &  4  Vict  c 
65,  s.  6.  It  is  an  Act  to  extend  the  jurisdiction  of  the 
Court  of  Admiralty.  It  does  extend  the  jurisdiction 
to  subjects  and  objects  in  respect  of  which  the  court 
had  no  jurisdiction  before.  As  to  salvage  there  is 
only  section  6  which  is  relied  on.  Section  6  is : 
*'  Ilie  High  Court  of  Admiralty  shall  have  jurisdic- 
tion to  decide  dl  claims  and  demands  whatsoever  in 
the  nature  of  salvage  for  services  rendered  to  any 
ship  or  sea-going  vessel,  whether  such  ship  or  vessel 
may  have  heea  within  f^e  body  of  a  county  or  upon 
the  high  seas  at  the  time  when  the  services  were 
render^."  This  is  to  be  construed  according  to  the 
ordixiary  rules  of  construction.  Having  regard  to  the 
exiflting  state  of  the  law,  it  is  impossible  to  say  that 
the  statute  goes  further  than  to  extend  the  area  of 
locality.  It  abolishes  the  distinction  between  the 
same  services  in  respect  of  the  same  subjects  or  objects 
according  as  they  were  rendered  within  the  body  of  a 
county  or  on  the  hieh  seas,  but  does  not  alter  the 
nature  of  salvage,  ^^ch  is  a  reward  for  services  te 
ships,  &c. 
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The  statute  17  &  18  Vict.  c.  78,  s.  13,  was  relied 
on.  The  words  are :  '*  In  all  cases  in  whioh  a  party 
has  a  caose  or  right  of  action  in  the  High  Court  of 
Admiralty  of  England  against  any  ship  or  freight, 
goods,  or  other  effects  whatsoever,  it  shall  be  not 
necessary  to  the  institution  of  a  suit  for  such  person 
to  sue  out  a  warrant  for  the  arrest  thereof,  out  it 
shall  be  competent  to  him  to  proceed  by  way  of 
monition."  The  whole  statute  is  as  to  the  regulation 
in  the  Admiralty  Court  of  the  procedure  of  cases  in 
the  court.  The  statute  is  not  applicable  until  the 
case  is  in  the  court.  It  does  not  a&ect  the  question 
of  what  case  is  or  is  not  within  the  jurisdiction  of  the 
court — that  is,  what  case  is  or  is  not  capable  of  being 
brought  into  the  court. 

The  statute  9  &  10  Vict,  c  99  was  called  to  our 
attention,  and  was  minutely  dissected  at  immense 
length.  It  is  repealed ;  but  neverthcdess  it  was  said 
it  could  be  used  to  show  what  were  the  subjects  or 
objects  of  salvage.  I  think  that  after  its  repeal  it 
cannot  be  used  at  all.  But  if  it  could,  it  does  not 
seem  upon  a  true  construction  to  support  the  asser- 
tions for  which  it  was  cited.  Hie  section  mainly 
rdied  on  was  section  40 :  '*  The  High  Court  of  Ad- 
miralty shall  have  jurisdiction  to  decide  upon  eM 
daims  and  demands  whatsoever  in  the  nature  of 
salvage  performed,  except  in  cases  of  goods  herein- 
before directed  to  be  sold  as  droits  of  Admiralty, 
whether  in  the  case  of  ships  or  vessels,  or  of  any 
goods  or  articles  found  either  at  sea  or  oast  upon  the 
shore,  and  whether  such  services  shall  have  been 
performed  upon  the  high  seas  or  within  the  body  of 
any  county,  anvthinff  in  any  Act  contained  to  the 
contrary  notwithstanding."  But  that  section  ascer- 
tains only  the  forum  of  trial.  Section  19  enacts  what 
can  be  saved  so  as  to  snve  a  right  to  salvage,  and  the 
persons  entitled  to  salvage  reward  for  such  saving : 
*'  Any  person  (except  receivers  under  this  Act)  who 
shall  act  or  be  employed  in  any  way  whatsoever  in 
the  saving  or  preserving  of  any  ship  or  vessel  in  dis- 
tress or  of  any  part  of  the  cargo  thereof,  or  the  life 
of  any  person  on  board  the  same,  or  of  any  wreck  of 
the  sea,  or  of  any  goods,  jetsam,  flotsam,  lag^,  or 
derelict,  or  of  any  anchors,  cables,  tackle,  stores,  or 
materiids  which  may  have  belonged  to  any  ship  or 
vessel,  whether  the  said  ship  or  vessel  shall  have  been 
in  distress  or  otherwise,  &c,  shall  be  paid  a  reasonable 
reward  or  compensation  by  way  of  salvage,"  &o. 
It  seems  that  construiuff  these  two  sections  as  parts  of 
one  sta>tute,  section  40  determines  the  forum  in  which 
the  claims  of  persons,  who  claim  to  have  performed 
the  services  to  the  subjects  or  objects  named  in  sec- 
tion 19,  are  to  be  referred. 

We  are  then  brought  to  the  main  statute  applicable 
to  the  case  before  us — the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104).  It  was  passed  to  amend 
and  consolidate  the  Acts  relating  to  merchant 
shipping,  not  specifically  to  alter  anything  widi 
regiud  to  salvage.  It  does  not  in  its  title  or  pre- 
amble state  an  intention  to  alter  the  common  law 
applicable  to  merchant  shipping,  but  only  the  Acts 
relating  to  merchant  shippmg.  The  first  section 
relied  on  is  section  2,  the  interpretation  section. 
Such  a  section  in  modem  drafting  of  statutes  does 
not  itself  affect  the  nature  of  anySiing  spoken  of  or 
dealt  with  in  the  statute.  It  only  avers  that  instead 
of  repeating  every  one  of  several  things  dealt  with 
in  other  sections,  they  are  to  be  taken  as  repeated 
whenever  the  one  word  or  phrase  is  used.  Thus, 
whenever  the  word  **  ship"  is  used  in  any  section  of 
the  Act,  it  is  as  if  in  that  section  the  words  were  "  a 
ship  or  any  description  of  vessel  used  in  navigation 
not  propelled  by  oars."  The  statute  deals  with  a 
variety  of  matters  relating  to  merchant  shipping,  and 
with  a  great  number  of  modes  of  dealing  with  such 


matters  within  and  without  different  courts.  One 
part  of  the  statute  deals  with  salvage.  The  sections 
relating  to  it  are  under  the  heading  '*  Salvage  in  the 
United  Kingdom."  It  deals,  therefore,  only  with 
salvage  on  the  high  seas  within  the  three  miles  limit, 
and  with  salvage  within  ooxmties.  Section  458  la  : 
"When  any  *ship* — i.e.,  'when  any  ship  or  any 
description  of  vessel  used  in  navigation  not  propelled 
by  oars  * — or  boat  is  stranded  or  otherwise  in  distrees 
en  the  shore  of  any  sea  or  tidal  water  situate  within 
the  limits  of  the  United  Kingdom — i.e.,  of  Qrest 
Britain  and  Ireland — and  services  are  rendered  (1) 
in  assisting  such  ship — i.e.,  ship  or  any  description 
of  vessel  used  in  navigation,  &c. — or  boat,  (2) 
in  saving  the  lives  of  the  persons  belon^png  to 
such  ship-^.e.,  &o. — or  boat,  (3)  in  savmg  the 
carRO  or  apparel  of  such  ship — i.e.,  &c — or  boat, 
and  wherever  wreck — i.e.,  wreck  or  jetsam,  flotsam, 
lagan,  and  derelict  found  in  or  on  the  shores  of  the 
sea  or  any  tidal  water — is  saved  by  any  person  other 
than  a  receiver  within  the  United  Kingdom,  there 
shall  be  payable,  &c — a  reasonable  amount  of  sal- 
vage." Section  459 :  "  Salvage  in  respect  of  the 
preservation  of  the  life  or  lives  of  any  person  or  per- 
sons belongpng  to  any  such  ship — i.e.,  &c— or  boat 
as  aforesaid,"  &o.  The  statute  does  not  deal  with 
salv^fe  beyond  the  three  miles  limit. 

It  is  obvious  that  within  the  limit  it  deals  specifi- 
cally with  subjects  or  objects  which,  as  has  been 
stated  at  the  commencement  of  this  judgment,  were 
the  subjects  and  objects  alone  dealt  with  in  the  High 
Court  of  Admiralty  before  any  statutes  as  regards 
salvage.  This  section  does  not  add,  either  within  or 
without  the  retdm,  to  the  subjects  or  objects  of 
salvage.  Section  476  is  also  under  the  heading 
**  Salvage  in  the  United  Kinffdom."  It  is:  «  Subject 
to  the  provisions  of  this  Act,  the  Hi^h  Court  of 
Admiralty  shall  have  jurisdiction  to  decide  upon  all 
claims  whatever  relating  to  salvage,  whether  Uie  ser- 
vices in  respect  of  whioh  salvage  is  claimed  were  per- 
formed upon  the  high  seas  or  within  the  body  of  any 
county,"  &o.  In  tms  section  the  subiects  or  objects 
of  salvage  are  not  mentioned.  It  deals  with  salvage. 
With  what  salvage  P  Obviously  with  that  whioh  is 
in  law  salvage— t.e.,  with  the  saving  of  objects  and 
subjects  which  in  law,  i.e.,  the  common  law,  the 
statute  law,  and  the  maritime  law,  are  recognized  as 
the  subjects  and  objects  of  salvage  reward.  Section 
497  is  no  larger.  The  statutes  do  not  enlarge  the 
subjects  or  objects,  but  by  dealing  only  with  the  sub- 
jects and  objects  mentioned  strongly  corroborate  the 
view  hereinbefore  expressed  as  to  the  original  juris- 
diction of  the  High  Court  of  Admiralty.  In  Part  6, 
headed  **  Lighthouses  "  and  **  Management  of  Light- 
houses," by  the  inteipretation  clause  lighthouses,  "  in 
addition  to  the  ordinary  meaning  of  the  word,  shall 
include  floating  and  other  lights  exhibited  for  the 
guidance  of  ^ps,  and  buoys  and  beacons  shall 
mdude  all  other  marks  and  sif^  of  the  sea."  They 
are  in  this  Act,  all  of  them,  distinguished  from  ships. 
The  statutes  have  added  one  subject — i.e.,  Ufe — as 
liable  to  salvage  to  be  awarded  by  the  S^b  Court  of 
Admiraltv,  but  have  added  no  others.  The  question 
argued,  that  a  larger  jurisdiction  as  to  the  subjects 
or  objects  of  salvage  is  given  to  tiie  county  courts 
than  to  the  High  Court  of  Admiralty,  is  too  pre- 
posterous to  be  worthy  of  further  notice. 

It  was  argued  that  the  gas  float  was  a  ship  within 
the  ordinary  meaning  of  the  word  ship,  or  within  the 
meaning  of  what  was  said  to  be  the  aefinition  of  the 
word  sUp  in  some  judgments  of  the  court.  It  is  said 
that  the  judgment  of  Lord  Blackburn  in  Ex  parU 
Ferguson,  19  W.  B.  746,  L.  B.  6  Q.  B.  290,  is  incon- 
sistent with  the  view  that  "  ship  "  is  to  be  used  only 
in  its  ordinary  meaning  amongst  people  oonversant 
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with  shiTOizig  busmess.  But  the  desoription  given  of 
that  wmoninthe  case  was  called  a  "  coble  "  made  it 
dear  that  that  coble  was  a  vessel  in  its  ordinary  sense, 
thoagb  all  cobles  are  not  ships  or  vessels,  bat  some 
are  only  boats. 

The  case  of  The  Mac,  7  P.  D.  126,  30  W.  B.  Dig. 
106,  was  much  relied  on.  It  is  the  case  of  the 
hopper  bam.  I  agree  that  expressions  nsed  by  me 
were  not  &^py-  I  think  the  first  phraseology  is 
enough.  "  The  word  includes  anything  floating  on  or 
upon  the  water  built  in  a  particular  form  and  used 
for  a  pcurtioular  purpose."  But  I  think  the  subse- 
quent phrase,  "  used  for  the  purpose  of  navigation  '* 
wts  unhappy.  It  should  have  been  *'  was  beinff 
nivigated.^'  In  the  case  of  The  Cleopatra,  47  L.  J. 
Adm.  72,  27  W.  B.  Dig.  204,  the  thiog  saved  was  held 
to  be  sufficiently  like  a  ship  to  be  not  unfairly  treated 
M  a  ship.  The  case  of  The  Gaiseon  before  Sir  B. 
Phillimore,  reported  in  the  Maritime  Begister  of  the 
12th  of  May,  1876,  is  reUed  on.  It  lookB  as  if  the 
judge  of  the  Admiralty  Court  was  asked  by  both  sides 
to  name  the  amount  and  the  distribution  of  a  fair 
reward.  If  so,  he  acted  as  an  arbitrator.  If  he 
acted  as  a  judge,  the  case  is  contrary  to  all  others, 
and  is  wrong.  It  seems  impossible  to  say  that,  within 
the  ordinary  Bnglish  meaning  among  merchants  or 
Molors  or  persons  dealing  with  maritime  afiiairs,  this 
thing  could  be  called  a  ship,  a  vessel,  or  a  boat. 

But  now  we  have  to  deal  with  the  argument  that 
the  general  law  maritime  acknowledged  m  the  High 
Court  of  Admiralty  included  and  includes  subjects  or 
objects  as  the  subjects  or  objects  of  salvage  which 
are  beyond  ship  material  and  cargo,  including  flot- 
sam, jetsam,  and  lagan,  and  wreck  of  ship  or  cargo. 
It  was  argued  that  everything  found  floating  on  the 
water,  although  it   itself  could  not  possibly  be  a 
navigable  thing,  might  be  the  subject  or  object  of 
salvage.    And  it  was  said  that  there  are  American 
judgments  which  justify  such  a  statement.    If  there 
are,  I  for  one  should  hesitate  before  I  differed  from 
Uiem.     I  have  the  greatest  respect  for  American  deci- 
sioos.     It  is  because  of  the  reference  to  the  American 
judgments   that    I  have    used   immense    labour    in 
writiog  this  judgment.    I  hope  it  will  be  some  day 
consulered  in  American  courts.    But,  before  examin- 
ing the  American  judgments,  I  will  refer  to  the  state- 
ment of  the  law  by  Bowen,  L,J.,  in  Falke  v.  ScoUuh 
Imperial  Insurance  Co.,  35  W.  B.  143,  34  Ch.  D.  248  :— 
**  The  general  principle  is  beyond  all  question,  that 
work  or  labour  done  or  money  expended  l^  one  man 
to  preaerve  or  benefit  the  property  of  anotlier  do  not, 
according  to  English  law,  create  any  lien  upon  t^e 
property  saved  or  benefited,  nor  even,  if  standing 
alone,  create  any  obligation  to  repay  the  expenditure. 
liabilities  are  not  to  be  forced  upon  peo^e  behind 
thetr  backs,  any  more  than  you  can  confer  a  benefit 
upon  a  man  agEunst  his  will.    There  is  an  exception 
to  this  proposition  in  maritime  law.    With  regard  to 
salva^,  the  maritime  law  differs  from  the  common 
law.     That  has  been  so  from  the  time  of  the  Boman 
law  downwards.    The  maritime  law,  for  the  purposes 
of  public  policy  and  for  the  advantage  of  trade, 
imposes  in  these  cases  a  liability  upon    the   thing 
savedy  a  liability  which  is  a  special  consequence  arising 
out  of  the  character  of  mercantile  enterprises,  the 
nature  of  sea  perils,  and  the  fact  that  the  thing  saved 
was  imder  great  stress  and  exceptional  circumstances. 
No  aimilar   doctrine  applies    to   things    lost   upon 
land,  nor  to  anything  except  ships  or  goods  in  peril 

Tbe  judgment  of  Martin,  B.,  in  Palmer  v. 
Bouse,  6  W.  B.  674,  3  H.  &  K.  509,  seems  to 
be  to  the  same  effect.  **The  case  depends  upon 
the  oonstmotion  of  the  Merchant  Shipping  Act, 
1854.       That    Act  was    passed   with  rderenoe   to 


shipping,  and  must  therefore  be  taken  to  apply 
to  matters  connected  with  shipping.  The  Act 
gives  a  jurisdiction  unknown  at  common  law,  and 
subjects  the  owners  of  goods  to  the  payment  of 
charges  to  which  at  common  law  they  were  not  liable. 
It  must  therefore  be  construed  strictly.  Now, 
according  to  the  well-known  definition  of  fiotsam,  it 
refers  to  goods  which,  having  been  at  sea  in  a  ship, 
are  separated  from  it  by  some  peril." 

The  case  principally  relied  on  in  the  American 
Beports  is  that  called  A  Baft  of  Spars,  Abbott's 
Adnuralty  Beports,  p.  291,  in  May,  1848.    It  was 
tried  before  Betts,   j.,  in  a  district  court  having 
Admiralty  jurisdiction.    The  raft,  which  consisted  of 
sixteen  spars,  was  observed  to  be  adrift  below  the 
Narrows  and    fioating    out   to   sea.    The   libellant 
stopped  the  raft  and  towed  it  to  the  Staten  Island 
shore.    The  owner  instituted  a  replevin  action  in  the 
Supreme  Court  of  the  State  of  New  York,     llie 
alleged  salvor    instituted   the    salvage    suit  in  the 
district  court.    The  owner  of  the  raft  intervened  in 
the  Admiralty  suit,  and  moved  that  the  action  there 
should  be  set  aside,   or  that  all  proceedings  in  it 
should  be  stayed  until  the  replevin  suit  in  the  State 
Court  should  be  determined.    It  was  on  this  motion 
that  Betts  gave  judgment.     **  The  single  point  that 
arises  for  decision  upon  the  motion,"  says  Betts,  J., 
**  is  whether  this  court  will,  either  as  matter  of  right 
to  the  claimant  or  by  comity  towards  the  municipal 
courts,;[cause  the  prosecution  of  this  suit  to  surcease 
until   the   action   at   law    in   the    State    Court    is 
determined."      It  may  be  that  the  learned  judge 
might  have  based  his   decision  on  the   view  that 
the  Admiralty  Court  had  no  jurisdiction  to  enter- 
tain the  question  of  salvage.     But  that  point  does 
not  seem  to  have  been  argued  at  that  ste^ ;  at  all 
events,  it  is  not  noticed.    The  judgment  seems  to 
be  that,  assuming  for  the  purposes  of  the  motion 
before  it  that  both  courts  had  jurisdiction,  there  was 
no  legal  reason  for  postponing  the  hearing  of  the  one 
suit  to  the  hearing  of  the  other.    What  might  be 
decided  in  either  court  on  the  hearing  was  left  to  the 
future.      The  next  case  in  order  of    date  is  Tome 
V.    Four    Cribs    of    Lumber,    reported    in    several 
reports  and    in    Taner's   Dec.    533,  in  November, 
1853.     It  ^as  heard^  the  Circuit  Court,  on  appeal 
from  the  District  Court  in  Admiralty.     Bafts  or  a 
raft  of  timber  were  being  floated  down  the  Susque- 
hanna   river.      The   rafts    were   anchored   in    the 
stream.    By  reason  of  a  sudden  rise  in  the  river, 
accompanied  by  a  high  wind  and  heavy  sea,  the  rafts 
went  adrift  and  were  carried  down  the  river  with  the 
current.      They  were   stopped  by  one  Davis,  who 
claimed  salvage.    The  district  court  entertained  and 
allowed  salvage  reward.     In  the  Circuit  Court  the 
judgment   was    reversed   by   Taney,    C.J.,  on   the 
ground  that  the  district  court  had  no  jurisdiction. 
The    Chief  Justice    relied   much   on   the    case    of 
Nicholson   V.    Chapman,      He    says:    "These    rafts 
anchored  in    the   stream,  although  it  be  a  public 
navigable    river,    are    not    the   subject  matter   of 
Admiralty  jurisdiction  in  cases  where  the  right  of 
property  or  possession  is  alone  concerned.    They  are 
not  vehicles  intended  for  the  navigation  of  the  sea  or 
the  arms  of  the   sea.    They  are  not  recognized  as 
instruments  of  commerce  or  navigation  by  any  Act  of 
Congress.    They  are  piles  of  lumber,  and  nothing 
more,  fastened  together  and  placed  upon  the  water 
until  suitable  vehides  are  ready  to  receive  them  and 
transport  them  to  their  destined  port.     And  any 
assistance    rendered    to  these    rafts,  even  when  in 
danger  of  being  broken  up  or  swept  down  the  river,  is 
not  a  salvage  sendee  in  the  sense  in  whidi  the  word 
is  used  in  the  courts  of  Admiralty.    The  district  court, 
therefore,  had  not  jorisdiotion  to  issue  the  prooessy" 
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&c.  This  iud^ent  seems  to  me  to  adopt  the 
reason  of  the  judgment  in  NichoUon  ▼.  Chapman 
contained  in  the  words  '*  the  service  had  none  of  the 
qualities  or  character  of  the  services  for  which  the 
maritime  law  of  all  commercial  nations  aJlows  salvage 
where  the  property  is  in  danger  of  perishing  from 
the  perils  of  the  sea.'*  There  are  parts  of  the  judg- 
ment of  the  Chief  Justice  which  seem  to  show  that  he 
thought  the  raft  in  question  was  not  in  danger. 
But  that  is  a  point  which  would  be  an  answer  to  the 
claim  in  the  trial,  and  which  would  have  to  be  tried  by 
the  court  if  it  assumed  or  could  assume  jurisdiction. 
It  is  a  not  point  of  jurisdiction. 

The  case  of  Fifty  Thousand  Fed  of  Timber,  2  Lowell's 
Beports,  p.  64,  in  1871,  in  the  district  couit,  is  with 
re4>ect  to  two  rafts  of  timber  found  floating  in  the 
harbour  of  Boston.  Lowell,  J.,  decreed  a  salvage 
reward.  "A  salvage  service  is  performed  when 
goods  are  saved  from  peril  at  sea  or  on  other  navigable 
waters,  or  cast  upon  the  shores  thereof."  *'  There 
are  two  judgments  that  a  raft  of  timber  is  an  excep- 
tion to  the  general  rule :  NichoUon  v.  Chapman,  2  H. 
Bl.,  and  TomeY.Foar  CW6»o/Lum6«r,  Taney's  Dec.  633." 
This  seems  to  be  hardly  an  accurate  description.  The 
cases  did  not  state  that  there  was  an  exception.  They 
stated  a  rule,  and  decided  that  rafts  of  timber  were 
not  within  it.  The  ludgment,  with  deference,  is  more 
sarcastic  than  well  considered.  I^e  learned  judge 
asserts  that  Taney,  C.J.,  was  mistaken  and  Dr. 
Lusbington  wrong.  He  construes  the  English 
statute  9  &  10  Vict.  c.  99,  s.  40,  with  deference  again 
I  say,  wrongly.  He  says  that  the  only  difficulty  in 
the  case  before  Dr.  Lushington  was  as  to  locality, 
and  he  says  <*that  it  was  so  held  by  Betts,  J.,  in  a 
well-considered  judgment."  I  cannot  find  in  the 
judgment  of  Betts,  J.,  any  allusion  to  such  a  point. 
Lowell,  J.,  says :  "  A  suit  for  salvage  is  neither 
contract  nor  tort.  It  resembles  the  latter  in  being  a 
proceeding  for  unliquidated  damages  and  in  depend- 
ing on  looility."  Is  that  a  correct  description  either 
of  a  salvage  suit  or  even  of  the  action  to  which  the 
learned  judge  assimilates  such  suit  P  **  If  the 
services  are  rendered,  it  is  of  no  consequence  whether 
the  goods  are  a  ship  or  part  of  a  ship,  or  were  ever  on 
board  a  ship.  A  great  many  of  the  cases  are  of  mere 
derelict  goods  picked  up  at  sea;  and  no  one  ever 
heard  that  it  would  be  a  defence  to  a  proceeding  for 
salvage  that  the  goods  had  been  washed  out  to  sea 
from  the  shore  by  a  gale  or  flood,  or  had  been  dropped 
from  a  balloon.  I  have  had  a  case  of  the  former 
kind,  though,  to  be  sure,  the  subject  matter  was  an 
unmanned  vessel.  If  it  had  been  a  barrel  of  oil,  t^e 
principle  would  have  been  the  same."  I  cannot 
accept  this  judgment  as  a  careful  discussion  and 
decision  on  American  law. 

Bywater  v.  A  Baft  of  Piles,  42  Federal  Eeporter,  p. 
917,  in  June,  1890,  is  decided  on  the  authorities  of 
Betts,  J.,  and  Lowell,  J.,  and  on  an  endeavour  to 
distingnish  the  case  before  Taney,  C.J. 

Whilst  writing  this  judgment,  and,  indeed,  at  a 
very  late  period  of  it,  the  counsel  on  both  sides,  with 
the  loyalty  always  shown  by  counsel  to  the  court, 
sent  to  me  the  case  of  Cope  v.  Vallette  Dry  Dock  Co,, 
12  Davis's  Beports,  p.  625,  decided  in  January,  1887, 
in  the  Supreme  Court  of  the  United  States.  It  was 
an  appeal  from  the  Circuit  Court  of  Louisiana,  which 
had  dismissed  a  libel  for  salvage  brought  in  the 
district  court  on  the  ground  that  the  di^ct  court 
sitting  in  Admiralty  had  no  jurisdiction  to  entertain 
in  the  particular  case  a  daim  for  salvage.  The  sal- 
vage claimed  was  in  respect  of  saving  from  total  loss 
a  **  dry-dock."  It  was  a  structure  contrived  for  the 
purpose  of  taking  ships  out  of  the  water  in  order  to 
repair  them,  and  for  no  other  puipose.  It  consisted 
of  a  large  oblong  box  with  a  &t  bottom  and  perpen- 


dicular sides.    In  the  year  1866  it  had  been  pnt  into 
position  by  being  permanently  moored  by  means  of 
large  chains  to  the  banks  of  the  Mississippi  river,  and 
was  sparred  off  from  the  bank  by  means  of  spars  to 
keep  it  afloat.      When  it  was  desired  to  dock  a  vessel 
the  dry-dock  was  sunk  by  letting  in  water  till  the 
vessel  to  be  docked  could  be  floated  into  it.     It  was 
then  raised    by   pumping   water   out,  leaving   the 
docked  vessel   in  a  position  to  be  inspected  and  re- 
paired.     It  was  furnished  with  engines,  but  they 
could  only  be  used  for  pumping,  and  the  dry  dock 
had  no  means  of  propu&on,  either  by  wind,  steam, 
or  otherwise.      It  was  not  designed  for  navigation, 
and  could  not  be  practically  used  therefor.     As  a 
conclusion  of  law  the   Circuit  Court  found  that  the 
services  of  the  libellants   were  not  salvage  services, 
and  thatlneither  that  court  nor  the  district  court  had 
jurisdiction  of  the  case.  The  judgment  of  the  Supreme 
Court  contains  the  following  passages :— **  We  have  no 
hesitation  in  sa3rine  that  the  decree  of  the  Circuit  Court 
was  right.  A  fixed  structure  such  as  this  dry-dock,  is 
not  used  for  the  purposes  of  navigation,  is  not  a  subject 
of  salvage  service  any  more  than  is  a  wharf  orwarehoose 
when  projecting  in  or  upon  the  water."      "  A  ship  or 
vessel  used  for  navigation  and  commerce,  though 
lying  at  a  wharf  and  temporarily  made  fast  thereto, 
as  well  as  her  furniture  and  cargo,  are  maritime  sub- 
jects, and  are  capable  of  receiving  salvage  service." 
The  judgment  then  cites  the  passage  from  Abbott, 
and  cites  other  English  authorities,  and  then  says : 
**  If  we  search  through  all  the  books  from  the  Bcues 
of  Oleron  to  the  present  time  we  shall  find  that  sal- 
vage is  only  spoken  of  in  relation  to  ships  and  vossolo 
and  their  cargoes,  or  those  things  which  have  been 
committed  to  or  lost  in  the  sea  or  its  branches,  or  other 
public  navigable  waters,  and  have  been  found  or  res- 
cued."   The  judgment  then  discusses  the  case  of  the 
hopper  barge,  and  then,  referringto  the  American  cases, 
says :  **  There  has  been  some  conflict  of  decision  with 
respect  to  claims  for  salvi^  services  in  rescuing 
goods  lost  at  sea  and  found  ^floating  on  the  surface  or 
cast  upon  the  shore.     When  the;^  have  belonged  to  a 
ship  or  vessel  as  pi^  of  its  furniture  or  cargo,  they 
clearly  come  xmder  the  head  of  wreck,  flotsam,  jet- 
sam, lagan,  or  derelict,  and  salvage  may  be  daimed 
upon  them.    But  when  they  have  no  connection  with 
a  ship  or  vessel  some  authorities  are  against  the 
claim,  and  others  are  in  favour  of  it."    The  only 
authority  in  America  for  the  use  of  the  large  term 
insisted  upon  by  the  arguments  before  us  is  the  case 
before  Lowell,  J.    I  think  that  case  cannot  be  sup- 
pored  in  America  or  acted  on  here.    As  to  American 
law,  I  think  the  case  in  the  Supreme  Court  is  de- 
cisive. 

I  come,  therefore,  to  the  conclusion  that,  by  the 
common  law  or  original  law  of  the  "High.  Court  of 
Admiralty  the  only  subjects  in  respect  of  saving  of 
which  siuvage  reward  could  be  entertained  in  the 
Admiralty  Court  were  ship,  her  apparel  and  carso, 
including  flotsam,  jetsam,  and  lagan,  and  fraught, 
and  the  wreck  of  these ;  that  the  only  subject  added 
by  statute  is  life  salvage,  and  that  the  oounty  court 
has  no  right  to  exercise  jurisdiction  with  r^^ard  to 
any  other  subject-matter  than  that  which  mi^t  be 
entertained  by  the  BSgh  Court  of  Admiralty. 
Whether  salvage  could  be  granted  for  the  savins  of 
what  is  called  a  light-ship  may  be  doubtfuL  I  inmine 
to  think  not.  If  it  could,  it  is  only  because  the  light- 
ship would  be  held  to  be  a  ship.  As  to  some  instanoea 
which  were  proposed— viz.,  the  Victory,  in  Poita- 
mouth  Harbour,  I  have  no  doubt  that  she  is  a  ahip. 
So  was  the  Dreadnought,  used  for  years  as  a  hoBpitaL 
So  is  a  G^p  used  as  a  coal  hulk.  But  the  thin^  in 
question  in  this  case  is  not  a  ship  in  any  seose.  The 
appeal  must  be  allowed. 
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High  Coxt&t. 


Holt  &  Co.  v,  Saxtkdbhs,  Gbeek,  &  Co. 


High  Coubt. 


Lopes  and  Kay,  L.JJ.,  oonourred. 

Solicitors  for  the  appellant,  Bowdiffe$,  Rawle,  A  Co  , 
for  WiUwn  A  Son,  Hull. 

Solicitors  for  the  ren>ondent,  Fritehard  A  8<m$,  for 
J.  A  T.  W.  Hearfidd  A  Lambert,  Hall. 


Web  <!Coutt  of  gujsttce. 


Chan.  Div.  ] 
North,  J.  I 


Nov.  29,  30. 


Holt  &  Co.  v.  Saundbes,  Gbken,  &  Co.  (a.) 
Trade^mark — Action  for  infringement — Motion  to  ex- 
punge mark—**  Trilby  "  in  ordinary  type—Patenta, 
Ac,  Act,    1883  (46  A  47   Vict.  c.  67),  $.  64,  aub- 
tectum  1  (a),  (b),  (d),  (e). 

NameM  of  persons,  whether  real  or  fictitious,  used  as  a 
trade-mark  fall  within  subsections  (a)  and  (b)  of  section 
64  (1)  of  the  Patents,  Ac,  Act,  and  not  within  sub- 
section (e) ;  hence  a  name  not  being  a  signature  is  not  a 
good  trade-mark  unless  printed,  impressed,  or  woven  in 
a  particular  and  distinctive  manner. 

Motion  by  the  defendants  to  rectify  the  Begister  of 
Trade-marln  by  striking  off  the  word  "Trilby," 
registered  as  a  trade-mark  in  dass  38  for  aprons, 
gloves,  &0.,  by  the  plaintiffis,  who  had  commenced 
this  actiou  against  the  defendants  for  infringing  the 
same.  The  trade-mark  consisted  of  *'TVilby"  in 
ordinary  irpe.  The  evidence  went  to  show  that  the 
word  had  been  taken  from  a  well-known  novel,  and 
that  it  had  also  been  nsod  in  connection  wiUi  other 
goods  by  other  mannfactnrers. 

Vernon  Smith,  Q,C.,  and  Kirby,  for  the  defendants, 
in  sopport  of  the  motion. — ** Trilby**  is  a  word 
common  to  the  trade:  Burland  v.  Broxboume  Oil 
Co.,  38  W.  B.  89,  42  Ch.  D.  274.  Moreover  it  has 
reference  to  the  character  and  qoality  of  the  goods, 
for  in  the  novel  "Trilby  "  wears  an  apron,  and  there- 
fore it  saggests  an  apron  such  as  is  described  in  the 
book :  Harris*  Trade-nutrk,  9  P.  R.  C.  492.  Accord- 
ing to  that  case,  this  mark  could  not  have  been  regis- 
tered nnder  the  Act  of  1883 ;  and  Farbenfabriken, 
Ac,  Somatose  case,  42  W.  R.  488,  [1894]  1  Ch.  645, 
shows  that  the  Act  of  1888  has  not  extended  the 
scope  of  what  may  be  registered.  Names  of  persons, 
whether  real  or  fictitious,  can  only  be  registered  under 
sab-sections  (a)  and  (b)  of  section  64,  and  not  under 
sab-sections  (a)  or  (e),  and  this  mark  does  not  fall 
within  (b)  because  it  is  not  a  written  signature,  nor 
within  (a)  because  it  is  not  "printed,  impressed,  or 
woveo  in  some  particular  and  distinctive  manner." 

Svn'nfen  Eady,  Q.C.,  and  Micklem,  for  the  plain- 
ttffih  mgainst  the  motion. — There  is  no  evidence  that 
the  mark  has  any  reference  to  the  character  or 
qoalitj  of  the  goods ;  it  is  an  invented  word  within 
the  meaning  of  the  Act ;  and  as  to  the  question  of 
registration,  proper  names  fall  within  sub-section  (e), 
and  Banks  and  James*  Trade-mark  (Shakespeare  case), 
anie^  p.  32,  does  not  decide  that  they  do  not.  The 
word  "  Lawford  "  was  allowed  a  good  mark  for 
rackets  in  Slazengerv.  Malings,  W.  N.  (1885),  p.  124. 

NOBTH,  J.,  after  stating  that  "  Trilby  "  could  not 
be  considered  an  invented  word  at  the  date  of  regis- 
tration, as  there  was  nothing  new  about  it  in  view  of 
the  pnblication  of  the  name  in  the  novel  prior  to  the 
getting  on  the  register,  continued : — Sub- 
(e)  is  more  difficult,  but  I  cannot  see  that 


(a.)  Beported  by  B.  Sillsm,  Esq.,  Banister-at-Law. 


"  Trilby "  has  reference  to  the  character  or  quality 
of  aprons  or  a  pair  of  gloves,  and  there  is  no  evidence 
before  me  as  to  what  one  may  learn  as  to  their 
character  or  quality  from  the  word  by  itself.  But 
the  reason  why  I  think  that  it  cannot  be  registered  is 
that  I  do  not  think  that  sub-section  (e)  includes  a 
name  at  all,  and  I  look  upon  "  Trilby"  as  a  name. 
Sub-sections  (a)  and  [b)  deal  with  names.  Now, 
sub-section  (b)  refers  to  the  individual  or  firm  apply- 
ing for  registration ;  but  sub-section  (a)  says  nothing 
about  the  individual  or  firm  applying  for  registration. 
I  take  it,  therefore,  that  the  individual  or  firm  there 
referred  to  is  not  confined  to  the  individual  or  firm 
applying  for  registration. 

Now,  let  us  take  the  present  case  in  its  simplest 
form.      I  will  assume  that  William  James  Holt,  who 
made  the  affidavits,  is  the  sole  member  of  the  firm. 
Now,  if  he  came  to  ask  to  register  for  aprons  the  name 
"  WUUam  James  Holt,"  as  I  take  it  that  the  words 
"William  James  Holt"   are  not  geographical  nor 
descriptive  of  the  goods,  then,    according  to   the 
argument  before  me,  those  words  could  be  regis- 
tered under  sub-section  (e).     But  then  I  find  this 
difficulty — namely,  that  suo-section  (a)  requires  that 
it  must  be  the  "  name  of  an  individual  or  firm  printed, 
impressed,  or  woven  in  some  particular  and  distinc- 
tive manner,"   and  I   take  tnat  to  mean,  that  if 
"William  James  Holt"  is  used  as  a  trade- mark  it 
must  be  printed  in  some  distinctive  and  particular 
maimer;  it  would  not  do  to  have  it  in  ordinary 
print.      I  think  it  impossible  that  William  James 
Holt  can  have  a  trade-mark  if  his  name  is  printed  in 
a  particular  and  distinctive  manner,  and  also  that  he 
can  have  it  under  sub-section  (e)  if  printed  in  the 
most  ordinary  style.    I  think,  therefore,  that  the  sea- 
tion  must  be  read  so  as  to  make  cases  of  names  come 
under  sub-section  (a),  and  William  James  Holt  could 
have  registered   his   name    under  that  sub-section 
alone.      Then  does  it  make  any  difference  that  the 
name  sought  to  be  registered  is  not  the  name  of  the 
person  aciuallv  applying?     Now,  contrasting  sub- 
sections (6)  and  (a),  the  words  of  the  latter  show  that 
it  is  not  confined  to  the  case  of  the  name  of  the  firm 
or  person  applying,  but  that  it  may  be  the  name  of  a 
person  or  firm  not  applying.    Then  is  there  anything 
to  make  it  necessary  ik&t  the  name  should  be  that  of 
a  living  or  dead  individual,  as  opposed  to  the  name 
of  a  fictitious   individual?      It  seems  to   me  that 
under    sub-section    (a),     not   only    could    William 
James  Holt  not  register  his  own  name,  if  in  ordi- 
nary type  only,  but  that  he  could  not  register  the 
name  of   any  other  person  if   printed  in  ordinary 
type  {In  re  Banks  A  James*  Trade-mark).      I  take 
it  that  under  sub-section  (e)  the  applicant  could  not 
register    the   name    "  Shakespeare,"    "  Sir    Walter 
Scott,**  or  "  Bu  Maurier.**     Does  it  make  any  differ- 
ence that  the  name  sought  to  be  used  is  not  the  name 
of  a  person,  but  the  name  of  a  fictitious  character. 
I  take  it  that  if  "  Shakespeare*'  could  not  be  regis- 
tered as  a  name  it  would  be  equally  imjpossible  to 
register  "  Hamlet."      Chitty,  J.*s,   decision  in  the 
Shakespeare  case  would  be  exactly  in  point  had  that 
case  been  decided  under  the  Act  of  1888;  but  the 
Somatose  case  shows  that  that  Act  has  not  extended 
the  power  of  registration  beyond  that  given  by  the 
earlier  Act. 

Motion  allowed. 

Solicitor  for  the  defendant  in  the  action,  Le  Voi. 

Solicitors  for  the  plaintiff  in  the  action,  Sharpe, 
Parker,  A  Co. 
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High  Cotjet. 


In  be  Wheeler  and  De  Boohow's  Trusts.— In  re  Smith. 


High  Coxtbt. 


Chan.  Div.      }  xr*^«  oq 

In  re  Wheeler  and  De  Roohow's  Trusts,  (a.) 

Trxtstee — New  trustee — Power  to  appoint  new  trustee — 
Person  nominated  for  that  purpose — Trustee  Act^ 
1893  (56  <fc  57  Vict.  c.  53),  ».  10. 

Where  under  a  trust  instrument  a  named  person  lias 
power  to  appoint  new  trustees  in  certain  events^  on  the 
nappening  of  an  event  not  specified  in  tfie  instrum^)U,  but 
specified  in  the  Trustee  Act^  1893,  the  power  of  appoint- 
ment  is  not  exercisable  by  the  named  person. 

Under  the  provisions  of  the  settlement  exeoated  on 
the  marriage  of  Mr.  and  Mrs.  De  Bochow  it  was 
provided  that  in  case  any  trustee  should  *'  die,  desire 
to  be  discharged  from,  or  refuse,  decline,  or  become 
incapable  to  act,"  the  husbcmd  and  wife,  or  the 
survivor  of  them,  might  appoint  a  new  trustee  in  his 
place. 

In  March,  1895,  one  of  the  three  trustees  of  the 
settlement  was  adjudicated  a  banltrupt,  having 
previously  absconded.  By  a  deed,  dated  the  13th 
of  July,  1895,  Mr.  De  Bochow  (the  wife  being  dead) 
purported  to  exercise  the  power  of  appointment  in 
the  settlement,  and  by  virtue  of  the  provisions  of  the 
Trustee  Act,  1893,  to  appoint  one  Sewell  to  be  a 
trustee  in  place  of  the  absconding  trustee. 

Cross  summonses  were  then  issued — one  hj  Mr.  De 
Bochow  and  Sewell,  asking  that  under  section  35  of 
the  Trustee  Act,  1893,  the  right  to  call  for  a  transfer 
of  and  to  transfer  the  trust  funds,  and  to  receive  the 
dividends,  might  vest  in  the  continuing  trustees  and 
the  new  trustee;  and  the  other  by  beneficiaries 
asking  for  the  appointment  of  a  new  trustee  in  place 
of  the  absconding  trustee,  and  that  the  right  to  trans- 
fer or  call  for  a  transfer  of  the  trust  securities  might 
be  vested  in  the  continuing  trustees,  and  the  new 
trustee  to  be  so  appointed. 

Bramwell  Davis,  Q.C.,  and  F.  H.  Maugham,  for  the 
applicants  on  the  first  summons. — The  husband  is 
enabled  to  appoint  under  section  10  of  the  Trustee 
Act,  1893,  as  the  person  nominated  for  the  purpose 
by  the  settlement:  In  re  Walker,  Hughes*  Contract, 
24  Ch.  D.  698;  In  re  Coates  to  Parsons,  35  W.  B. 
375,  34  Ch.  D.  370, 

Warmington,  Q.G.,  and  G.  Borthwick,  for  the 
beneficiaries. — The  terms  of  the  settlement  do  not 
provide  for  the  case  of  bankruptcy.  The  court 
should  appoint:  Cecil  v.  Langdon,  33  W.  B.  1,  28 
Ch.  D.  1. 

Bramwell  Davis,  Q.C.,  replied. 

Kekewich,  J. — The  power  for  the  appointment  of 
new  trustees  which  is  found  in  the  10th  section  of  the 
Trustee  Act,  1893,  is  of  a  remedial  nature,  devised  to 
avoid  difficulties  and  enable  them  to  be  overcome 
without  having  recourse  to  the  court,  and  enabling 
trustees  to  be  appointed  by  deed  in  cases  where  it  was 
not  formerly  possible  to  do  so.  It  was  the  intention 
of  the  Legislature  to  enlarge  the  powers  conferred  by 
a  settlor  or  testator ;  not  to  oust  the  provisions  of  the 
instrument,  but  to  extend  them.  We  find  in  section 
10  the  words  **  the  person  or  persons  nominated  for 
the  purpose  of  appointing  new  trustees  by  the 
instrument,  if  any,  creating  the  trust."  What  does 
that  mean  ?  In  the  first  place,  simply  the  persons 
named,  in  whom  the  power  of  appointing  new  trus- 
tees generally  is  vested,  without  the  events  in  which 
the  power  was  to  arise  being  mentioned.  Does  the 
Legislature  not  intend  that  where  the  power  is  vested 

(a.)  Beported  by  F.  T.  Duka,  Esq.,  Barriater-at- 
Law. 


in  persons  in  certain  events  which  are  expressed  in 
the  instrument  they  are  to  be  empowered  under  the 
Act  to  appoint  new  trustees  in  events  not  con- 
templatea  by  the  instrument  f  Before  adopting  that 
construction  it  is  to  be  observed  that  evoTthing  is 
made  subject  to  the  provisions  of  the  instroment 
itself.  On  that  construction  there  are  many  c%8es  to 
which  it  would  be  difficult  to  apply  the  provisions  of 
section  10.  In  my  opinion,  only  the  persons 
nominated  in  the  particular  events  and  for  the 
particular  property  are  the  persons  who  are  to  h  we 
the  power  of  appointing  new  trustees  under  section 
10  of  the  Trustee  Act,  1893.  A  testator  or  settlor 
might  well  consider  that  a  person  who  was  com- 
petent to  appoint  new  trustees  in  some  events  was 
not  competfflit  to  do  so  in  others. 

I  think  therefore  that,  as  in  this  case  the  settlement 
does  not  confer  the  power  of  appointing  new  trustees 
in  the  event  of  the  Mtnkruptcy  of  a  trustee,  the  powers 
conferred  by  the  instrument  are  inapplicable.  The 
powers  given  by  the  Legislature  must  oq  exercised  by 
the  persons  appointed  by  the  Legislature,  and  not  by 
the  persons  nominated  bv  the  instrument.  The 
result  is  that  there  will  be  no  order  on  the  first 
summons,  and  on  the  second  there  must  be  an  order 
appointing  a  new  trustee  with  a  vesting  order. 

Solicitors,  Dixon,  Weld,  tfe  Dixon ;  Blunt  tS:  Co. 


Chan.  Div. 
Kekewich,  J. 


Nov.  9. 


In  re  Smith. 
Smith  v.  Thompson,  (a.) 


Trustee—  Investment — Discretion — Commission  or  bonus 
paid  to  trustee — Liability  to  make  good  loss. 

A  testator  gave  the  residue  of  his  estate  to  trustees  to 
invest  in  or  upon  such  stocks,  funds,  and  securities  as 
they  '*  shall  think  fit.'*  The  trustees  invested  £3,000, 
part  of  the  trust  estate,  upon  debentures  at  par  of  the 
New  Travellers*  Club,  one  of  tlie  trustees  receiving,  with- 
out  the  knowledge  of  his  co-trustee,  a  bonus  or  commis^ 
sion  of  £300  on  the  transaction.  The  co-trustee  assented 
to  the  investment,  thinkirtg  it  would  benefit  the  trust 
estate.  As  a  matter  of  fact  tJ^e  debentures  were  not,  and 
never  had  been,  of  par  value,  and  at  the  time  the  (Ktion 
was  brought  were  of  little  or  no  market  value. 

Held,  (1)  tJiat  *' as  they  shall  thinJc  fit**  meant  ''as 
they  shall  honestly  think  fit "  ;  (2)  that  the  commission 
or  bonits  of  £300  received  by  one  of  the  trustees  was  a 
bribe,  and  therefore  that  that  trustee  did  not  ''honestly 
think  fit,**  and  that  consequently  he  vkls  liable  to  make 
good  the  loss  occasioned  to  the  trust  estate  by  the  invest- 
ment of  the  £3,000  ;  (3)  th€U  the  co-trustee  (on  the  facts) 
acted  boni  fide,  and  therefore  did  **  JionesUy  **  think  fit, 
and  thcU  consequently  his  estate  uku  not  luiUe  to  nuke 
good  the  loss  ;  (4)  that  the  £300  commission  was  received 
by  the  trustee  as  agent  of  the  trust  estate,  and  oonsequentiy 
must  be  paid  by  him  thereto. 

Thomas  Smith,  by  his  will,  dated  the  10th  of 
October,  1890  (as  suDsequently  altered  by  a  codicil), 
appointed  Arthur  Carpenter  and  the  testator's  son 
Clement  Smith  executors  and  trustees  thereof,  and 
thereby  bequeathed  the  residue  of  his  estate  to  the 
said  trustees  upon  trust  in  their  absolute  disoretioa 
to  invest  the  same  '*  in  or  upon  such  stocks,  funds, 
and  securities  as  they    .     .     .    shall  think  fit" 

The  testator  died  on  the  21st  of  January,  1892,  and 
his  will  and  codicil  thereto  were  proved  on  the  19th 
of  February,  1892. 

(a.)  Beported  by  C.  C.  Hbnslet,  Esq.,  BaniBter^ 
at-JUaw. 
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High  Ck)UET.        In  kb  Smith.— Beg.  v.  Evans  and  Othbbs,  Justices,  and  Pabry.        High  Cotjet. 


The  tnutees  the  defendant  Arthur  Carpenter  and 
the  said  Clement  Smith,  invested  the  residue,  which 
amounted  to  upwards  of  £17,000,  in  various  mort- 
ga^  securities,  in  colonial  securities,  and  in  deben- 
tures (hereinafter  referred  to)  for  £3,()00in  a  company 
caUed  "  The  New  Travellers*  Club,  Limited." 

Carpenter  was  persuaded  to  apply,  on  behalf  of  the 
tmsteee,  for  £3,000  of  such  deb^tures  at  par  by  the 

Cmise  that  the  company  should  pay  him  £300  as  a 
us  <a  commission  for  procuring  such  application 
by  the  trustees,  which  sum  the  company  duly  paid 
to  Carpenter.  The  interest  on  the  debentures  was  5 
per  cent,  per  annum,  and  Carpenter  suggested  to 
Clement  Smith  that  certain  of  the  trust  funds 
invested  at  3^  per  cent,  should  be  sold,  and  that  the 
proceeds,  amounting  to  £3,000,  should  be  invested  in 
the  s^d  debentures.  Clement  Smith  thereupon,  on 
the  Ist  of  May,  1893,  wrote  stating  that  one  of  the 
testator's  businesses  required  help,  and  asked  Car- 
penter to  take  up  club  stock  for  £3,000  at  5  per 
cent,  interest  for  the  benefit  of  the  business,  stating 
that  he  as  one  of  the  executors  of  the  estate  advised 
this.  The  transaction  was  completed  in  May,  1893, 
but  Clement  Smith  did  not  discover  that  Carpenter 
had  received  £300  bonus  until  the  monlii  of  July, 
1894. 

Clement  Smith  died  on  the  18th  of  October,  1894, 
and  by  his  will  appointed  the  defendant  Carpenter 
and  the  defendant  Catherine  Jackson  executors. 

On  the  Ist  of  April,  1895,  the  defendant  Bernard 
Thompson  was  appointed  a  new  trustee  of  the  will  of 
Thomas  Smith,  in  the  place  of  Clement  Smith 
deceased. 

The  said  debentures  were  not  and  never  had  been 
of  par  value,  and  could  have  been  bought  for  much 
less,  and  were  now  of  little  or  no  market  value. 

This  was  an  action  by  the  beneficiaries  of  the 
residuary  estate  of  Thomas  Smith,  seeking  to  make 
Carpenter  the  surviving  trustee,  and  the  estate  of 
Clement  Smith  the  deceased  trustee,  jointly  and 
severally  liable  for  Iocs  incurred  by  the  trust 
estate  owing  to  the  above  investment;  and  the 
plaintiffs  asked  (1)  to  have  the  real  and  personal 
estate  of  the  testator  Thomas  Smith  administered, 
and  the  testator's  will  carried  into  execution ; 
(2)  that  the  said  colonial  securities  and  the  de- 
bentures might  be  realized;  (3)  that  the  defend- 
ant Carpenter  and  the  estate  of  Clement  Smith 
might  be  jointly  and  severally  held  liable  for  any  loss 
which  might  accrue  to  the  testator's  estate  by  reason  of 
the  said  investments  in  the  said  colonial  securities 
and  debentures,  with  interest  at  4  per  cent. ;  (4)  that 
the  defendant  Carpenter  mi^ht  be  ordered  to  pay 
the  said  sum  of  £300,  with  mterest  at  4  per  cent. ; 
(5)  that  if  and  so  far  as  might  be  necessary  the  estate 
of  Clement  Smith  might  be  administered. 

Benskaw,  Q.C.,  and  W.  Freeman^  for  plaintifiEis. — 
The  trustees  were,  under  these  very  wide  words,  not 
justified  in  investing  in  these  floating  debentures: 
Lewis  V.  NobU,  26  W.  K.  631,  8  Ch.  D.  591 ;  In  re 
Brawn^  33  W.  E.  692,  29  Ch.  D.  889.  A  trustee 
on^ht  not  to  invest  in  bonds  to  bearer,  nor  to  invest 
in  mortgages  without  having  a  valuation  previously 
made. 

George  Henderson^  for  the  defendant  Carpenter. 

Marten^  Q.C^  and  Dundaa  Gardiner ^  for  the  defen- 
dant Catherine  Jackson.  —  Clement  Soiith  knew 
nothing  of  the  bonus  received  by  his  co-trustee,  and 
acted  bond  Jide,  and,  as  he  thought,  for  the  benefit  of 
tlie  trust  estate,  throughout.  That  being  so,  he  acted 
in  a<coordance  with  the  discretion  given  him  by  the 
wilL    The  discretionary  power  is  very  wide. 

Ejekewigh,  J. — ^I  think  there  is  sufficient  material 


before  me  to  enable  me  to  dispose  of  this  case  at  once. 
It  all  turns  on  the  meaning  of  the  clause  in  the  will : 
"And  as  to  the  rest,  residue  ...  to  invest 
.  .  .  in  such  stocks,  funds,  and  securities  as  they 
shaU  think  fit.'' 

Two  cases  have  been  cited,  Leiuia  v.  Nohhs,  before 
Hall,  V.C.,  and  In  re  Brown,  before  Pearson,  J., 
where  the  judges  gave  a  very  wide  interpretation  to 
the  words  giving  discretionary  power  to  the  trustees, 
and  in  my  view  rightly,  because  if  a  narrow  inter- 
pretation were  placed  on  such  words  they  might  as 
well  be  struck  out  altogether.  Mr.  Benshaw  says 
that  the  trustees  in  this  case  could  not  invest  on  a 
mortgage  without  having  a  valuation.  I  should  say 
that  they  were  clearly  authorized  to  do  so  if  they 
thought  fit.  The  question  is.  What  is  the  meaning  of 
<*  shall  think  fit "  P  I  think  it  means  *<  shall  honestly 
think  fit."  A  trustee  could  not  honestly  think  a  bad 
security  fit,  and  in  investing  in  such  a  security  it 
could  not  be  said  that  he  had  invested  *'  as  he  thought 
fit."  There  are  many  authorities  in  which,  where  a 
trustee  says,  *'  I  exercised  my  discretion  in  a  particu- 
lar way,"  the  answer  is,  **No,  you  did  not" — that 
is,  '*  not  with  a  due  regard  to  your  fiduciary  position." 
As  to  the  investments  in  colonial  stocks  and  upon 
mortgages,  I  cannot  say  that  the  trustees  did  not 
*'  honestly  think  fit "  so  to  invest ;  and,  as  to  these 
debentures,  I  do  not  suppose  that  a  very  prudent 
man  would  invest  in  sudi  debentures  as  a  floating 
security  of  any  limited  company,  whatever  an  ordi- 
nary man  might  do ;  but  many  people  invest  in  secu- 
rities of  this  kind,  and  have  only  a  hazy  idea  of  what 
"  a  floating  security "  means.  Many  think  it  is  a 
good  security;  and  why  should  not  the  trustee 
in  this  case  "honestly  think  fit"?  Mr.  Benshaw 
says  he  cannot,  because  the  debentures  were  secu- 
rities to  bearer,  but  that  objection  is  not  con- 
clusive. The  securities  are  locked  in  a  box  which 
requires  two  keys  to  open  it.  It  would  not  be  diffi- 
cult to  find  in  many  modem  settlements  x>ower  to 
invest  in  bearer  debentures. 

The  question  is.  Is  Carpenter  liable  on  other 
grounds ;  and,  if  so,  is  Smith  liable  because  he  con- 
curred ?  The  history  of  the  matter  is  this.  Smith 
was  anxious  to  invest  in  order  to  increase  the  income, 
but  the  debentures  were  introduced  by  Carpenter. 
Smith  trusted  to  Carpenter,  and  I  do  not  see  how  I 
can  say  that  he  did  not  honestly  think  the  investment 
fit;  but  Carpenter  is  liable,  because  he  did  not 
"  honesUy  think  fit."  Carpenter  is  therefore  liable 
for  any  loss,  and  must  mike  it  good ;  and  Smith's 
estate  must  be  exonerated.  Caipenter  must  also 
account  to  the  trust  estate  for  the  £300.  He  received 
it  on  behcdf  of  that  estate ;  I  do  not  see  that  that  is 
affected  by  his  makine  good  the  money  (t.e.,  loss 
arising  from  investment)  the  year  after.  He  took  it  as 
agent  of  the  trust  estate. 

Solicitors,  Webster  db  Webster;  Hunters  &  Haynes  ; 
0,  E,  Dawson. 


Jan.  13. 


a  B.  Div.  ] 

(Hawkins  and  Lawrance,  JJ.)  j 

Bbg.  v.  Evans  and  Others,  Justices,  and 
Parry,  (a.) 

Bastardy — Affiliation  summons — Putative  father  leaves 
England  be/ore  birth  of  child^— Ceases  ^*  to  reside  in 
England  within  twelve  months  next  after  the  birth  " — 
Bastardy  Act,  1872  (35  <fe  36  Vict.  c.  65),  s.  3. 

(a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 
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High  Coubt.     Beg.  v.  Eyans  and  Othebs,  Justices,  aitd  Fabry.— In  be  Dubnfobd.    High  Court. 


Where  the  alleged  faiher  of  a  hcutard  child  horn  on 
the  30th  of  January f  1894,  hft  England  in  December, 
1893,  and  did  not  return  until  March,  1895, 

Held,  that  he  **  ceased  to  reside  in  England  within 
twelve  months  next  after  the  birth  of  such  child** 
within  the  meaning  of  section  3  of  the  Bastardy  Act, 
1872,  so  that  the  mother  could  take  out  an  affiliation 
summons  ai  any  time  within  the  twelve  months  next 
after  his  return  to  England. 

In  this  oase  a  role  nisi  had  been  obtained  for  a 
mandamus  to  the  justices  of  the  petty  sessional 
division  of  the  county  of  Anglesey  to  hear  and  deter- 
mine an  affiliation  summons. 

The  facts  of  the  case  are  as  follows. 

On  the  30fch  of  January,  1894,  the  complainant, 
Margaret  H.,  gave  birth  to  an  illegitimate  child,  of 
which  she  alle§^  W.  Parry,  a  second  mate  on  foreign- 
going  vessels,  was  the  father. 

The  said  W.  Parry  left  England  in  December, 
1893,  prior  to  the  birth  of  the  child,  and  did  not 
return  until  March,  1895. 

On  the  1st  of  March,  1894,  the  mother  laid  an 
information  in  bastardy  before  the  justices  against 
Parry  as  the  putative  father  of  her  chUd,  and  a 
summons  was  thereupon  issued  against  him.  Owinff 
to  the  absence  of  Parry  this  summons  was  not  served 
upon  him  until  March,  1895,  when  he  returned  [to 
Falmouth. 

The  summons  was  then  made  returnable  on 
the  1st  of  April,  1895,  upon  which  date  an 
adjournment  was  made  to  the  5th  of  May,  when  the 
summons  was  heard. 

The  defendant  appeared  and  gave  evidence,  and  the 
summons  was  dismissed,  on  the  ground  that  the 
corroborative  evidence  was  insufficient.  The  claimant 
then  on  the  following  day,  having  obtedned  further 
evidence  in  support  of  her  application,  obtained  a 
second  summons  against  the  said  W.  Parry,  which  was 
made  returnable  in  the  same  petty  sessional  division 
on  the  20fch  of  May,  1895. 

On  this  summons  coming  on  for  hearing  it  was 
objected  on  behalf  of  the  defendant  uiat  the 
justices  had  no  jurisdiction  to  hear  the  application, 
on  the  ground  that  the  same  was  not  maae  within 
twelve  months  from  the  birth  of  the  said  child,  and 
that  the  defendant  had  not  ceased  to  reside  in 
England  within  the  twelve  months  next  after  the 
birth  of  such  child;  and  the  defendsmt  himself 
deposed  that  he  had  left  England  on  a  voyage  on  the 
29th  of  December,  1893,  and  that  he  remained  away 
until  the  22nd  of  March,  1895. 

After  hearing  the  evidence  of  the  defendant,  the 
justices  allowed  the  objection,  and  decided  that  they 
had  no  jurisdiction  to  hear  and  determine  the  said 
application,  and  declined  to  do  so. 
From  this  decision  the  oompliunant  now  appealed. 
Section  3  of  the  Bastardy  Act,  1872,  provides  that 
an^  single  woman  who  may  be  delivered  of  a  bastard 
child  *'  mav  either,  before  the  birth  or  at  any  time 
within  twelve  months  from  the  birth  of  such  child 
.  .  .  or  at  any  time  within  the  twelve  months 
next  after  the  return  to  England  of  the  man  alleged 
to  be  the  father  of  such  child,  upon  proof  that  he 
ceased  to  reside  in  England  within  the  twelve  months 
next  after  the  birth  of  such  child,"  apply  for  a 
bastardy  summons. 

E,  Honoratus  Lloyd,  for  the  defendant,  showed 
cause  against  the  rule.  The  justices  had  no  jurisdic- 
tion to  near  the  second  summons.  The  complainant 
failed  upon  the  first  summons,  which  was  taken  out 
in  proper  time;  and  she  cannot  now  succeed  on  a 
second  summons,  for  the  time  has  gone  by.  She  must, 
according  to  section  3,  take  out  uie  summons  within 
twelve  months  from  the  birth  of  the  child,  except 


where  the  alleged  father  has  ceased  to  reside  in 
England  within  twelve  months  next  after  the  birth  of 
the  child.  In  this  case  the  defendant  ceased  to  reside 
in  England  in  December,  1893,  and  the  child  was  not 
bom  until  the  30th  of  January,  1894  ;  therefore  he  did 
not  cease  to  reside  within  tiie  twelve  months  next 
after   the  birth  within  the    meaning  of  section  3. 

S Hawkins,  J. — ^Did  not  the  defendant  cease  to  reside 
uring  the  whole  of  the  twelve  months  next  after  the 
birth  of  the  child  ?]  He  could  not  continue  to  "  cease 
to  reside."  A  man  ceases  to  live  when  he  dies,  but  it 
cannot  be  said  that  he  continues  ceasing  to  live. 
[Hawkins,  J. — Ceasing  to  reside  in  Englimd  is,  like 
desertion,  a  continuing  act,  and  a  man  who  leaves 
England  ceases  to  reside  there  all  the  time  he  is 
absent.]  The  section  refers  to  the  time  whexL  he 
began  to  cease  to  reside,  that  is  to  the  actual  moment 
when  he  left  England.  If  it  had  been  intended  to  in- 
clude the  whole  period  of  his  absence,  the  section 
would  have  been  made  to  read  '*  ceased  or  had 
ceased  to  reside.'*    The  rule  should  be  dismissed* 

W,  Mackenzie,  in  support  of  the  rule,  was  not  caUed 
upon. 

Hawkins,  J. — I  am  of  opinion  that  the  point  taken 
by  counsel  is  absolutely  untenable,  and  that  the  role 
must  be  made  absolute. 

Lawbance,  J. — I  am  of  the  same  opinion. 

Bule  ctbsolutefor  a  mandamus. 

Solicitors,  W.  Thornton  Jones,  Bangor;  Pecicode  A 
Goddard,  for  8,  R,  Dew,  Bangor. 


IN  BANKEUPTOY. 


Q.  B.  Div.  \ 

(Vaughan  Williams  and  >  Dec  19. 

Kennedy,  JJ.)         ) 

In  re  Dubnfobd. 
Ex  parte  Dubnfobd.  (a.) 

Bankruptcy — Discharge  suhject  to  conditions — Bank^ 
ruptcy  Ad,  1883  (46  <fc  47  Vict.  c.  52),  s.  28  (2)— 
Bankruptcy  Act,  1890  (53  cfe  54  Vid.  c.  71),  s.  8  (2). 

Where  an  order  of  discharge  lias  been  granted  subfed 
to  onerous  conditions,  and  it  appears  that  the  creditors 
will  benefit  but  slighUy  by  the  continuance  of  such  coH' 
ditions,  while  the  bankrupt  will  be  thereby  unduly  op" 
pressed,  the  court  will  venture  to  disregard  the  interid 
of  the  creditors  and  grant  the  bankrupt  an  wioonditional 
discharge. 

Appeal  bv  the  bankrupt  from  two  orders  of  his 
honour  Judge  Oadman,  in  the  county  court  of 
Halifax. 

The  appellant  was  adjudicated  bankrupt  in  1885, 
being  then  a  solicitor  in  practice  in  Hdifax,  with 
liabilities  amounting  to  over  £1,800.  He  obtained 
his  discharge  in  the  same  year,  subject  to  the  following 
conditions :  that  he  should  produce  his  accounts  every 
year  to  the  official  receiver,  and  that  he  should  pay 
over  to  the  official  receiver  any  earnings  and  income 
over  £200  a  year  until  all  his  creditors  should  havt 
been  paid  in  fulL 

The  iMuikrupt,  finding  that  he  was  unable  to  get  a 
practice  together  in  Halifax,  took  a  clerkship  in  Tenby, 
where  he  remained  until  1888,  at  a  salary  rising  from 
£130  to  £160  a  year. 

From  1888  to  1893  he  held  a  clerkship  at  Tonstdl 
at  £200  a  year. 

M.  Fbanokb,  Esq.,  Banister- 
at-Law. 


(a.)  Beported  by  P. 
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High  Coubt. 


In  be  Dubhpobd.— Eybb  v.  Wynn-Mackbnzib. 


Court  of  Appeal. 


In  1893  he  obtained  a  derkship  in  London,  and  his 
salary  in  1895  was  raised  to  £330  a  year. 

When  be  presented  bis  aooounts  for  1895  the  official 
raoeiver,  after  allowii^  for  the  increased  expense  of 
hmg  in  London,  fixed  £17  as  the  amount  to  be  paid 
over  Dj  the  bankrupt  for  the  benefit  of  his  oreditois, 
ind  took  out  a  summons  in  the  county  court  to  en- 
f(Ht)e  payment  of  this  sum. 

The  bankrupt  made  a  cross  application  that  the 
conditions  of  his  discharge  might  be  varied. 

The  jndge  ordered  the  bankrupt  to  pay  £17  to  the 
official  reoeiyer,  and  refused  to  vary  the  order  of  dis- 
charge because  it  had  not  been  made  by  himself,  but 
hy  his  predecessor  Judge  Snagge. 

The  bankrupt  appealed. 

Muir  Mackenzie,  for  the  appellant.— Since  the  date 
when  this  order  of  discharge  was  made  the  court  has 
frequently  laid  down  that  these  orders  ought  not  to 
be  made  when  the  bankrupt  is  dependent  upon  a 
nlary,  but  only  where  he  has  prospects  of  money 
coming  to  him  uom  other  sources.  [Ue  was  stopped 
by  the  court] 

SuUon,  for  the  official  receiver. — ^My  view  is  that  the 
odginal  order  was  oppressive,  and  I  am  merely  here 
to  see  that  the  facts  are  properly  put  before  the  court, 
and  do  not  wish  to  urge  anyuung  unfair  to  the 
bankrupt. 

Cbnee/Zor,  for  a  creditor. — ^The  object  of  the  order 
of  discharge  in  this  case  was  to  bencdt  the  creditors, 
not  to  punish  the  debtor ;  and  it  is  hard  upon  the 
creditors  who  have  had  to  wait  for  so  lone  that  as 
soon  as  the  bankrupt  begins  to  earn  more  man  £200 
a  year  he  should  seek  to  vary  the  order  of  discharge 
and  escape  from  having  to  pay  his  creditors  any- 
thing :  In  re  Bullen,  Ex  parte  Amaud,  36  W.  B.  836, 
oMorr. 243;  Inre  TohiaeJb  Co,, Ex  parU  Tobias, 39 W. R. 
399,  [1891]  1  Q.  B.  463.  [Vauqhan  Williams,  J.- 
Yoa  may  get  the  man  dismissed  from  his  situation  if 
yon  cot  him  down  to  starvation  wages.]  I  would 
suggest  that  the  order  be  that  he  pay  £50  a  year  for 
five  years  for  the  benefit  of  his  creditors. 

Yauohan  Williams,  J.— Ten  years  have  now 
pissed  since  this  order  was  made,  and,  as  it  appears 
to  me  that  if  it  is  continued  in  force  the  amount  that 
the  creditors  will  receive  will  be  small  in  proportion 
to  their  debts,  I  think  that  we  may  consider  the 
interests  of  the  State  in  preference  to  the  interest  of 
the  creditors.  With  r^;ard  to  the  sum  of  £17 
ordered  to  be  paid  by  the  county  court  judge  in 
respect  of  the  surplus  of  past  years,  I  dismiss  the 
i^ipeal,  and  leave  t^t  order  unaltered,  save  that  the 
bankrapt  is  to  have  three  months  within  which  to  pay 
that  sum. 

With  regard  to  the  application  to  vary  the  order  of 
discharge,  I  would  say  this.  Here  is  a  case  in  which 
the  bankrupt  was  given  his  discharge  ten  years  ago 
sobjeot  to  these  conditions.  Since  then  his  efPorts  to 
^am  a  livelihood  and  regain  his  position  have  been 
most  creditable.  No  one  can  read  the  dates  in  his 
story  as  set  forth  in  the  affidavits  without  sympathy 
for  his  gallant  and  successful  efforts.  Unfortunately 
be  has  never  been  able  to  earn  any  substantial  surplus 
over  the  limit  allowed  by  the  order  of  discharge. 

We  think  that  it  is  not  to  the  interest  of  the  State 
that  the  burden  of  this  order  should  weigh  upon  the 
appellant  longer  than  is  essential  for  justice.  There 
is  no  raason  why  a  penal  order  should  continue  against 
the  bankrupt ;  but  the  court  must  consider  the 
interest  of  creditors,  and  has  no  right  to  act  against 
ibmr  interest  and  take  away  their  dividends.  We 
do  not,  however,  think  in  this  case  that  if  we  were 
to  continue  this  order  against  the  bankrupt  the  money 
the  creditors  would  receive  would  be  aT>ythiii^  sub- 


stantial in  proportion  to  the  amount  of  their  debts ; 
and  for  that  reason  we  do  not  think  that  the  )iecu- 
niary  interest  of  the  creditors  in  this  case  ought  to 
prevent  our  making  an  order  in  the  interest  of  the 
State  and  the  pulHic,  such  as  the  debtor  has  fairly 
earned  by  bis  own  conduct. 

We  therefore  grant  him  his  discharge  free  from  any 
conditions  whatever;  but  he  must  pay  the  £17 
within  three  months.  The  coste  of  this  application 
must  come  out  of  the  £20  deposited  in  court  The 
official  receiver  may  take  his  coste  in  f uU  out  of  that 
sum,  and  the  creditor  who  has  appeared  may  have 
what  is  left. 

Kbnnbdy,  J.,  concurred. 

Appeal  allowed. 

Solicitors,  Lewie  &  Lewis ;  EasUm  &  CargiU ;  The 
Solicitor  to  the  Board  of  Trade. 


OEourt  of  SyyeaU 

From  Chan.  Div.       \ 
(Lindley,  A.  L.  Smith,  >  Dec.  18. 

and  Bigby,  L.JJ.)       ) 

Eybe  V,  Wynn-Mackenzie.  (a.) 

Practice — Appeal — Leave  to  appeal  after  time  expired — 
Alteration  of  law  since  judgment — Solicit  rV'-mort' 
gagee — Mortgagees^  Legal  Costs  Act,  1895  (58  <fc  69 
Vict  c.  25),  s.  3. 

A  solicitor-mortgagee  who,  before  the  passing  of  the 
Mortgagees*  Legal  Costs  Act,  1895,  was  held  not  entitled 
to  charge  profit  costs  against  his  mortgagor  cannot  get  an 
extension  of  time  for  appealing  from  such  order  on  the 
ground  that  such  Act  is  retrospective,  for  the  Act  was  not 
intended  to  affect  orders  which  were  made  before  the 
passing  of  the  Act, 

Motion  by  the  plaintiff,  a  solicitor,  for  leave  to 
appetd  from  an  order  of  Eekewich,  J.,  LOt with- 
standing that  the  time  limited  for  appealing  by  the 
Bules  of  the  Supreme  Court  had  expired. 

Kekewich.  J.,  had  held  (42  W.  B.  220,  [1894] 
1  Ch.  218)  that  a  covenant  in  a  mortgage  of  a 
life  estate  to  the  solicitor  of  the  mortgagor  for 
payment  not  only  of  the  specific  sum  advanced, 
with  interest,  but  also  of  "every  other  sum  of 
money  which  may  hereafter  be  advanced  or  paid 
by  the  mortgagee  to,  or  on  account  of,  or  become 
owinff  to,  the  mortgagee  by  the  mortgagor,''  did  not 
include  profit  coste,  and  charges  of  the  mortgagee, 
either  as  solicitor  to  the  n^ortgagor  or  his  agent  for 
receiving  and  distributing  the  income ;  such  a  cove- 
nant being,  as  regarded  profit  costs,  and  charges, 
void  as  clogging  the  equity  of  redemption. 

Judgment  in  the  action  was  delivered  on  the  28th 
of  November,  1893,  and  the  order  was  passed  and 
entered  in  April,  1894,  though  it  had  never  oeen  acted 
upon  by  any  of  the  parties. 

The  plaintiff  did  not  appeal  from  such  order  within 
the  time  limited  by  the  Bules  of  the  Supreme 
Court. 

On  the  6th  of  July.  1895,  the  Mortgagees'  Legal 
Coste  Act,  1895,  was  passed. 

Section  3  of  that  Act  provides  as  follows  :— 

**(1)  Any  solicitor  to  or  in  whom,  either  alone  or 
jointly  with  any  other  person,  any  mortgage  is  made, 
oris  vested  by  transfer  or  transmission,  or  the  firm  of 


(a.)  Beported  by  W.  Shallcboss  Goddaud,  Esq., 
Barrister-at-Law. 
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which  sooh  solidtor  is  a  member,  shall  be  entitled  to 
reoeive  and  reooyer  from  the  person  on  whose  behalf 
the  same  is  done,  or  to  charge  against  the  seoority ,  for 
all  business  transacted  and  acts  done  by  such  souoitor 
or  firm  sabseqaent  and  in  relation  to  such  mortgage, 
or  to  the  security  thereby  created  or  the  property 
therein  comprised,  all  such  usual  professional  charges 
and  remuneration  as  he  or  they  would  have  been 
entitled  to  receive  if  such  mortgage  had  been  made  to 
and  had  remained  vested  in  a  person  not  a  solicitor, 
and  such  person  had  retained  and  employed  such 
solicitor  or  firm  to  transact  such  business  and  do 
such  acts,  and  accordingly  no  such  mortgage  shall  be 
redeemed,  except  upon  payment  of  such  charges  and 
remuneration. 

'*(2)  This  section  applies  to  mortga^  made,  and 
business  transacted,  and  acts  done,  either  before  or 
after  the  commencement  of  this  Act." 

De  Castro,  for  the  plaintiff — The  new  Act  is  retro- 
spective ;  and,  as  no  proceedings  have  been  taken  under 
the  order  as  drawn  up,  it  is  only  fair,  and  no  hard- 
ship on  the  defendants,  that  the  plaintiff  should  have 
the  benefit  of  the  alterod  state  of  the  law. 

0»  Gitrdon,  for  the  defendants,  was  not  called 
upon. 

LiNDLBY,  L.  J. — It  is  obvious  that  this  Act  was  not 
intended  to  interfere  with  judgments  which  had 
already  been  given  by  the  court.  If  we  gave  leave 
to  appeal  in  this  case,  we  should  be  reopening  all 
judgments  of  a  similar  kind  which  had  been  given 
prior  to  the  passing  of  the  Act.  We  cannot  do 
that. 

A.  L.  Smith  and  Bioby,  L.JJ.,  concurred. 

Application  refused. 

Solicitors  for  the  plaintiff,  0»  L.  P,  Eyre  &  Co, 

Solicitor  for  the  defendants,  A.  H»  Bums. 


!han.  Div.  \ 

ieHL ;  and  A.  L.  > 
Ugby,L.JJ.)     j 


Nov.  18,  19. 


From  Chan.  Div. 
(Lord  Herschell . 
Smith  and  Bigby, 

Habpsb  &  Co.  (Limited)  v.  Wbioht  and  Butleb 
Lamp  MAHUFAoruBmG  CJo.  (Limited),  (o.) 

Patent — Design — Infringement — Similarity  in  essential 
features — Patents,  Designs,  and  Trade" Marks  Act, 
1883  (46  d:  47  Viet.  c.  57),  ss.  51,  52,  58,  60^ 
Designs  Rules,  1890,  r.  9. 

The  plaintiffs  were  the  registered  proprietors  of  two 
designs  for  upright  hexagonal  oU-stoves.  The  first 
design  consisted  of  a  church  window,  with  tracery 
above  and  behw  it.  The  second  design  was  a  modifica" 
tion  of  the  first,  and  showed  an  extended  base.  The 
defendants  sold  upright  hexagonal  oU-stoves  similar  to 
those  of  the  plaintiffs,  though  the  church  window  was 
of  a  different  style  of  architecture  and  the  tracery  above 
and  below  was  different. 

Held,  that,  though  there  were  differences  in  detail,  the 
plaintiffs*  and  defendants*  stoves  were  alike  in  their 
essential  features,  and  thai  the  defendants*  stove  was 
an  *^ obvious  imitaHon**  of  the  plaintiffs*  within  the 
meaning  of  section  68  of  the  Patents,  <kc,.  Act,  1883. 

The  insertion  in  an  application  for  registration  of  the 
words  ** pattern,  shape,  configuration,  and  ornamental 
tion**  does  not  prevent  the  registration  from  being  a 
registration  of  the  design  as  a  whole. 

There  is  nothing  in  the  Act  which  deprives  a  person 
who  has  registered  a  design,  of  his  right  to  protection 

(a.)  Beported  by  Abnold  Gloyeb,  Esq.,  Barriater- 
at-Law.  I 


if  he  mistakenly  puts  on  articles  that  he  seUs  registered 
numbers  which  ought  not  to  be  there. 

Appeal  from  Eekewich,  J. 

This  was  an  action  for  the  infringement  of  two 
designs  of  which  the  plaintiffs  were  the  registered 
proprietors. 

The  first  design  was  for  upright  hexagonal  stoves, 
and  consisted  of  a  church  window  with  traoery  above 
smd  below  it ;  the  second  design  beinff  a  modification 
of  the  first,  and  shewing  an  extended  base. 

The  defendants  sold  hexagonsi  oil-stoves,  to  which 
they  applied  a  design  similar  to  that  of  the  plaintiffs, 
though  the  church  window  was  of  a  different  style  of 
architecture,  and  the  tracery  above  and  below  it  was 
different. 

The  defendants,  by  their  defoioe,  alleeed  that  the 
plaintiffs  not  only  sold  stove  frames  mai^  aooording 
to  the  drawine  deposited  on  ti^e  re^;istration  of  the 
first  design  and  marked  with  the  registered  number ; 
but  also  sold  stove  frames  differing  in  some  p^rtioulan 
from  the  said  drawing  and  marked,  on  such  parts  of 
the  same  stove  frames  as  ag^reed  with  the  said  drawing, 
with  the  number  aforesaid,  and  on  other  parts  thereof 
with  certain  other  numbers,  whlc^  were  numbers  of 
alleged  designs  registered  in  the  names,  of  tiie 
plaintiffs. 

They  alleged  that  such  marking  was  calculated  to 
mislead  the  public,  and  was  not  in  accordance  with  the 
provisions  of  the  Patents,  &c..  Act,  1883. 

Eekewich,  J.,  before  whom  the  action  came  on  for 
trial  on  the  2nd  of  July,  1895,  held  that  only  the 
actual  design  was  protected  by  the  registration,  and 
that,  as  the  defendants'  design  was  essentially  difforent 
from  those  of  the  plaintiffis',  the  action  failea. 

The  plaintiffiB  appealed. 

Bousfidd,  Q.C.,  Warnnoton,  Q.C.,J.  H.  Fisher,  and 
E.  T.  Slater,  for  the  appeUants.— The  defendants'  de- 
si^  is  an  *' obvious  imitation"  of  the  plaintiffs' 
within  the  meaningof  section  58  of  the  Patents,  &c, 
Act,  1883:  EedaFoundryCo.  v.  Walker,  Hunter,  <fc 
Co.,  14  App.  Cas.  550,  38  W.  B.  Dig.  65.  It  is  also  a 
fraudulent  imitation,  for  it  is  shown  that  the  defend- 
ants' designer  had  the  plaintiffs'  design  before  him. 

They  also  referred  to  Qrafton  v.  Watson,  50 
L.  T.  N.  S.  420,  Ibid.  141,  32  W.  E.  Dig.  65. 

Marten,  Q.C,  Moulton,  Q.C.,  and  W.  N.  Lawscn,  for 
the  respondents. — The  differences  between  the  {Jain- 
tiffs'  and  defendants'  designs  are  very  conspicuous, 
and  there  has  been  no  inmnffement.  The  plaintiffi 
by  their  application  have  daimed  '* shape"  and 
« configuration "  independently  of  '*patteni,"  and 
the  registration  is  therefore  invalid:  Patents,  ftc.. 
Act,  1883,  s.  60;  Designs  Bules,  1890,  r.  9.  The 
marking  of  their  stoves  by  the  plaintiffs  is  contrary 
to  sections  51 '  and  52  of  the  Patents,  &c,  Act,  1883, 
and  leads  the  public  to  suppose  that  that  is  registered 
which  is  not  registered.  As  to  the  second  registra- 
tion, the  design  is  so  like  the  first  that  the  registra- 
tion must  be  invalid  except  in  respect  of  details,  and 
those  details  the  defendants  have  not  infringed. 

They  referred  to  Olark  v.  Adie,  2  App.  Cas.  315,  25 
W.  B.  Dig.  174. 

Botufield,  Q.C,  replied  upon  the  last  point. 

Lord  Hebsohell. — In  this  case  the  plaintiffs  bring 
an  action  against  the  defendants  alleging  that  they 
have  infringed  two  designs  which  they,  the  plaintiffs, 
registered.  I  will  deal  with  the  two  designs 
separately.  The  first  design  was  registered  in  April, 
1891.  The  registration  was  accompanied  by  a 
photograph  showing  a  stove  such  as  the  plainttflEi 
have  smce  sold,  and  which  they  allege  the  deffvidants 
have  copied.      I  leave  till  a  later  nt^ge  the  questions 
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raised  with  legard  to  the  form  of  the  registration, 
beyond  saying  this,  that  whatever  else  is  covered  by 
that  registration  it  appears  to  me  that  the  design  is 
oorered,  that  is  to  say,  the  design  as  a  whole  as 
ihown  by  that  photograph. 

^e  defendants,  in  the  season  subsequent  to  the 
plaintiffiB  bringing  this  stove  before  tiie  puolio,  brought 
out  a  stove  of  which  the  plaintifBi  complain  as  an 
infrinffement  of  that  first  registered  design.  At  the 
trial  the  learned  judge,  at  the  dose  of  the  plaintifBi' 
esse,  came  to  the  conclusion  that  there  was  no  in- 
fringement, and  gave  judgment  for  the  defendants. 
The  defendants'  case,  uierefore,  was  not  gone  into. 
But,  inasmuch  as  it  seemed  to  the  interest  of  all  parties 
eipedient,  if  we  thought  that  there  was  an  in&inge- 
ment  shown  by  the  plaintiffo'  case,  that  the  whole 
case  should  be  disposed  of  here,  we  permitted  Ihe 
defendants'  counsel  to  state  all  the  facts  which  they 
oould  have  proved  if  the  defenduits'  case  had  been 
heard  by  the  learned  judge  in  the  court  below.  And 
those  facts  being  admitted  by  the  counsel  for  the 
plaintiffs,  we  have  now  the  whole  case  before  us,  and 
therefore  we  are  able  to  deal  with  it  without  sending 
it  down  for  a  new  triaL  The  learned  judge  thought 
that  the  plaintHTs  had  not  proved  an  infringement  l^ 
the  defendants  of  their  design.     Now,  how   is  a 

ntion  of  that  sort  to  be  tested  ?  That  point  was 
t  with  in  the  House  of  Lords  in  the  case  of  The 
Heda  Foundry  Co.  v.  Walker  Hunter  &  Co.  I  will 
read  a  passage  from  the  opinion  which  I  expressed  to 
the  House  of  Lords  in  thftt  case.  *'  It  seems  to  me, 
therefore,  that  the  eye  must  be  the  judge  in  such  a 
case  as  this,  and  that  the  question  must  m  determined 
by  placing  the  designs  side  by  side,  and  asking 
whether  tiiey  are  the  same  or  wnether  the  one  is  an 
obvious  imitation  of  the  other.  I  ought,  perhaps,  to 
qusJify  tiiis  by  saying  that,  as  tibe  design  to  be 
registered  must  by  section  47  be  a  '  new  or  ori^^nal 
design,  not  previously  published  in  the  United 
Kngdom,'  one  may  be  entitled  to  take  into  account 
the  state  of  knowledge  at  the  time  of  registration  and 
in  fHiat  respects  the  design  was  new  or  originsd,  when 
crauidering  whether  any  variations  from  the 
registered  design  which  appear  in  the  alleged  infringe- 
ment are  substantial,  or  immaterial."  Now,  here  the 
two  designs  have  been  placed  side  by  side.  The  eye 
has  been  left  to  judge.  The  impression  produced 
upon  all  the  members  of  the  court  has  been  this,  that 
the  one  desi^  is  an  "  obvious  imitation "  of  the 
other,  that  m  all  their  essential  features  they  are 
aKke,  and  that  in  those  essential  features  they  both 
of  them  differ  from  anything  that  had  been  previously 
known.  No  better  proof  than  that  that  the  one 
design  is  an  obvious  imitation  of  the  other,  it  seems  to 
nte,  it  would  be  possible  to  give. 

On  what  ground  do  the  defendants  say  that  the 
one  IS  not  an  obvious  imitation  of  the  other  P  They 
point  to  the  different  details,  the  different  parts  of 
the  design,  and  they  show  in  each  part  of  the  design 
difFerenoes  of  detail  They  undoubtedly  show  that; 
bot  to  my  mind  that  has  no  bearinp^  upon  the  question 
whether  the  one  is  or  is  not  an  obvious  imitation  of  Ihe 
other.  Tou  may  produce  precisely  the  same  design  in 
all  i^  essential  features,  though  you  make  differences 
in  all,  or  almost  all,  its  details.  Now,  what  are  the 
iirinrini  features  of  the  design  P  It  is  always  diffi- 
cult to  give  reasons  in  a  case  of  this  sort,  beyond 
sayinR,  '*  I  look  at  the  two,  and  the  one  seems  to  me 
an  obvious  imitation  of  the  other."  But  I  will 
tttdea^our,  so  far  as  I  can,  to  do  so.  The  general 
featar«e  of  ^e  plaintiffs'  design  are  these.  Supported 
opoo  feet,  above  which  is  a  base  sloping  upwa^, 
there  is  a  stove,  hexagonal  in  form,  with  open  iron 
traoery  to  a  height  ox  about  a  fourth,  or  something 
tlu»n  a  fourth,  of  the  total  height  of  the  stove. 


Above  that  there  is  a  Gothic  window,  and  above  that 
again  tracery  corresponding  to  that  which  is  below 
Ihe  window.  Then  there  is  a  projecting  cornice, 
with  the  six  sides  of  the  cover  sloping  upwards  to  an 
apex  surmounted  by  a  knob,  with  a  brass  ball  at  the 
top.  That  would,  perhaps,  be  a  tolerablv  adequate 
description,  I  should  say,  of  the  design  of  the  plain- 
tiffs'  stove.  Now,  the  whole  description  that  I  have 
given  would  be  equally  applicable  to  the  defendants' 
stove,  and  it  would  be  inapplicable  to  any  form  of 
stove  previously  known.  That  seems  to  me  to  ^o  a 
long  way  to  show  that  the  one  is  an  obvious  imita- 
tion of  the  other.  If  anyone,  having  seen  the  plain- 
tiffis'  stove,  had  described  its  general  features  to  a 
tradesman,  and  had  asked  to  be  supplied  with  such  a 
stove,  the  tradesman,  if  in  possession  of  one  of  the 
defendants'  stoves,  would  have  supplied  that  stove, 
and  it  woidd  have  been  recognized  as  answering  the  de- 
scription of  the  stove  ordered.  Yet  when  yon  come  to 
look  at  the  kind  of  ornamentation,  and  even  to  a 
certain  extent  in  some  respects  to  the  form  also,  you 
can  point  to  notable  diffdrences  when  the  two  are 
placed  side  by  side.  The  cover  of  the  plaintiffs' 
stove  is  concave;  there  is  a  convexity  about  the 
cover  of  the  defendants.  But  all  these  differences  in 
detail  do  not  prevent  the  two  designs  from  being 
essentially  the  same. 

That  is  the  conclusion  at  which  I  should  arrive, 
seeing  the  two  designs  side  by  side  and  knowing 
nothing  of  the  history  of  the  case.  But  what  is  the 
evidence  P  It  appears  that  the  defendants  employed 
a  designer,  and,  after  putting  him  in  possession  of  the 
plaintiffs*  stove,  instructed  him  to  make  an  original 
design  for  a  similar  article.  Now,  what  was  the 
meaning  of  that  ?  In  what  respect  was  it  to  be  a 
similar  article?  It  was  to  be  a  stove.  That 
could  not  be  the  meaning  of  it ;  there  were 
many  stoves.  It  could  not  merely  mean  that 
it  was  to  be  a  hexagonal  stove,  because  the 
defendants  could  have  told  their  designer  to  make  a 
hexagonal  stove  of  a  certain  height  without  ever 
showing  him  or  calling  his  attention  to  the  plaintiffs*. 
It  could  not  be  merely  that  it  was  to  have  some  open 
iron  tracery  about  it,  because  instructions  for  a 
hexagonal  stove  with  iron  tracery  and  of  a  certain 
height  would  have  been  enough.  What  was  the 
meaning  of  giving  him  the  plaintiffs'  stove,  and 
telling  him  to  make  a  gitwila^r  article  P  Why,  that  the 
stove  was  to  be  similar  in  its  essential  features,  and 
in  that  which  made  it  attractive  to  the  public,  and  in 
that  which  made  it  a  good  article  of  commerce.  But 
it  was  to  be  original  in  design — that  is  to  say,  the 
defendants,  although  manufacturing  an  article  which 
would  appear  to  the  public  to  be  uke  the  plaintiffs' 
stove,  were  to  be  able  to  point  to  ori^^inahty  in  all 
its  details.  A  clearer  direction  to  a  designer  to  make 
an  obvious  imitation,  it  seems  to  me,  it  would  be 
difficult  to  find.  That  is  what  I  understand  the 
instructions  to  have  been,  and  that  is  what  the 
designer  understood  the  instructions  to  be.  It  seems 
to  me  he  followed  out  his  instructions  extremely  welL 
Therefore  we  are  not  here  left  to  the  mere  judgment 
of  the  eye.  The  history  of  the  case  shows  that  what 
was  intended  is  what  has  been  produced. 

I  can  entertain  no  doubt,  therefore,  that  in  this 
case  one  of  these  is  an  obvious  imitation  of  the  other. 
I  think  that  the  learned  judge  in  the  court  below 
erred  in  considering  too  much  the  details  as  essentials 
of  the  design.  The  designs  may  be  the  same,  although 
the  detaHs  largely  <uffer.  He  pointed  out  that 
although  in  each  case  there  was  a  cathedral  window, 
it  was  a  cathedral  window  of  a  different  order  of 
ardiitecture  in  the  two.  No  doubt,  if  the  whole  point 
of  the  design  had  consisted  merely  in  a  cathedral 
window  of  a  particular  style  of  architecture  it  would 
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have  been  an  answer  to  say,  "  I  have  made  a  oathe- 
dral  wmdow  of  a  different  kind ;  therefore  my  design 
is  not  the  same  as  yours."  Bat  the  design  consists  of 
the  whole  thing,  in  the  proportion  of  the  parts,  the 
relation  in  height  of  the  lower  tracery  to  the  window, 
and  of  the  upper  tracery  to  the  window,  and  in  the 
form  of  the  ud.  All  these  matters  together  make  the 
design,  and  being  able  to  point  to  a  particular  part 
or  parts  and  show  that  the  differences  are  manifest 
does  not  answer  the  allegation  that  the  one  design  is 
the  same  as  the  other.  The  learned  judge  in  the 
court  below  said  that  there  was  originality  in  the 
plaintiffs'  idea  of  putting  in  a  catiiedral  window.  He 
added,  however,  that  ''the  plaintiffs  unfortunately 
have  lost  the  benefit  of  their  original  idea,  but  they 
have  lost  it  through  another  design,  which  is  original 
except  in  so  far  as  the  idea  was  borrowed  from  their 
design."  But,  if  that  which  was  certainly  a  part  at 
least  of  the  ori^;inality  of  their  idea  was  copied  from 
them,  then  it  is  difficult  to  see  how  the  second  can 
be  an  original  design.  The  truth  is  that  the  defen- 
dants took  all  the  essential  elements  of  the  plaintiffs' 
design. 

The  learned  counsel  for  the  defendants  have  con- 
tended that  even  if  the  conclusion  be  arrived  at  th&t 
the  defendants  design  as  a  whole  was  an  infringe- 
ment of  the  plainti&\  yet  the  plaintifiiB  cannot  suc- 
ceed on  several  ^unds.  First,  it  is  said  that  when 
the  plaintiffs  registered  their  design  they  registered  it 
with  a  statement  of  the  nature  of  the  design  as  appli- 
cable for  the  pattern  and  for  the  shape  and  con- 
figuration ;  and  that  therefore  they  d^med  it  for  each 
of  those  apart  from  the  other.  The  defendants  con- 
tend that  if  you  take  the  shape  there  is  not  sufficient 
originality  about  the  shape  to  make  it  a  good  design 
for  a  new  design  for  the  shape  alone,  and  that  there- 
fore the  registration  is  bad,  and  the  plaintiffs  have  no 
rights. 

The  rules  of  1890  relating  to  the  registration  of 
designs  contain  a  rule  (rule  9)  which  prescribes  that 
there  shall  be  a  statement  of  the  nature  of  the  design 
accompanying  the  application  for  the  registration  of 
the  design,  whether  it  is  applicable  for  pattern, 
shape,  or  configuration.  That  rule  makes  it  essential 
for  the  person  claiming  the  design  to  distinguish 
between  those  several  thkigs  named  in  the  rule,  and  to 
show  for  which  of  them  he  makes  his  daim.  Well, 
the  rule  is  not  a  very  intelligible  one.  The  thing 
to  be  registered  is  the  design,  which,  of  course,  is 
speaking  of  the  design  as  a  totality.  Then  the  appli- 
cant is  to  state  the  nature  of  the  design,  whetner 
applicable  for  shape,  pattern,  or  configuration. 
Tliat  is  not  very  intelligible.  It  would  be  intelligible 
if  the  rule  said  that  the  applicant  shall  state  whether 
what  he  claims  as  novel  is  shape,  pattern,  or  con- 
figuration. But  the  language  used — whether  the 
design  is  applicable  for  either  one  or  other  of  those 
things — aocordin|^  to  its  literal  interpretation,  is  cer- 
tainly not  very  mtelligible.  But  I  do  not,  in  the 
present  case,  intend  to  decide  whether  this  auiounts 
to  a  separate  daim  by  the  plaintiffs  for  the  pattern, 
and  for  the  shape,  and  for  the  configuration.  It  is 
unnecessary  to  dedde  it.  It  might  have  been  neces- 
salry  if  the  infringement  had  be^  something;  different 
from  what  it  is.  Whether  the  plaintiffiB  cSum  these 
several  parts  or  not,  they  daim  the  whole — ^they 
claim  the  design.  Whether  the  insertion  of  those 
words  which  the  rule  requires  to  be  inserted  has  the 
effect  contended  for  I  do  not  know,  and  I  do  not 
propose  to  say.  It  is  unnecessary  to  say  so  here. 
But  whatever  they  mean  they  do  not,  to  my  mind, 
prevent  the  registration  from  being  a  registration  of 
the  design  as  a  whole.  What  is  registered  is  the 
design ;  and  there  is  no  difficulty  here,  to  my  mind, 
in  determining   what  the   design    registered   was. 


That  design,  I  think,  has  been  obviously  imitated  by 
the  defendants.  Therefore  I  do  not  say  more  upon 
that  point. 

Then  it  is  said  that  the  plaintiffs  are  disentitled  to 
relief  because  they  have  misled  the  public  It  is  sa^ 
that  they  have  obtained  registration  for  their  handles 
to  the  stove  and  for  a  cover  to  the  stove— a  particular 
pattern  of  ornamentation  of  the  cover — and  that  they 
have  first  of  all  on  stoves  which  they  have  sold  pat 
the  registered  number  of  the  original  design  and 
also  put  the  registered  number  of  the  designs  which 
they  registered  subsequently  as  applicable  to  parti- 
cular parts  of  the  stove.  It  is  said  that  that  was 
misleaoinff,  and  that  the  public  would  not  know 
to  what  Siose  numbers  ref med ;  and  if  the  Ud  was  a 
new  registered  lid,  then  they  ou^ht  not  to  have  pat 
on  the  number  of  the  original  design,  because  that 
was  a  different  design. 

Now,  there  is  nothing  in  the  Act  of  Parliament 
which  deprives  a  person  who  has  registered  a  design 
of  his  right  to  protection  and  to  prevent  infringement 
of  it  if  he  puts  on  artides  that  he  sells  registered 
numbers  wmch  ought  not  to  be  there.  If  he  sells 
without  putting  the  registered  number  on  a  design 
which  is  within  his  registration,  then  no  doubt  be 
loses  his  protection;  and  it  may  sometimes  be  a 
difficult  question  to  know  exactly  what  numbers  he 
ought  to  put  on,  and  on  what  parts  of  the  articles 
sold.  It  is  only  natural  that  a  person  who  has 
registered  designs  should  err  on  the  side  of  caution, 
bemuse  if  he  doesnot  put  the  number  there,  he  certainly 
loses  his  rights.  But  there  is  no  clause  in  the  Act 
of  Parliament  which  deprives  him  of  his  rights  if 
he  mistakenly  puts  numbers  on  the  artides  whidi  he 
sells  which  have  no  business  there.  Now,  what 
might  be  the  case  if  a  person  were  fraudulently  to 
put  numbers  on  with  a  view  to  misleading  the  public 
it  is  unnecessary  to  say.  But  it  appears  to  me  to  be 
a  most  hopdess  contention  to  suggest  that  a  person 
owning  registered  designs,  who  in  the  course  of  his 
business  mav  sell  some  artides  bearing  registered 
numbers  which  should  not  be  there,  thereby, 
without  anv  such  provision  in  the  Act  of  Parliament, 
loses  his  rights  as  a  registered  proprietor.  If  the 
courts  were  so  to  hold,  they  would  be  making  the 
law ;  they  would  not  be  interpreting  it  There  is  no 
authority  for  making  it  the  law,  and  it  seems  to  me 
that  it  would  be  a  very  bad  and  very  senseless  law, 
and  one  tolerably  certam  in  some  cases  to  work  great 
injustice.  Therefore.  I  have  no  disposition  to  make 
any  such  law,  even  if  I  fdt  myself  entitied  so  to  do. 
The  whole  of  these  matters  were  quite  unconnected 
with  the  defendants  or  their  infringement,  and  are  as 
straws  seized  by  a  drowning  man  to  save  himself  if  ha 
can,  and  have  about  the  same  value  as  straws  have  for 
that  purpose. 

I  think  tiiat  that  disposes  of  the  whole  of  tiie 
arguments  addressed  to  us  upon  the  first  claim  in 
respect  of  the  first  infringement.  Then  what  hap- 
pened was  this.  The  plaintiffs  made  what  they 
considered  an  improved  design.  It  had  many  of  the 
essential  features  of  their  first  design,  but  they 
considered  it  an  improvement.  In  it  the  stove  had 
an  extended  base,  and  was  considered  by  the  plaintiffW 
to  be  in  that  respect  advantageous.  The  year  after 
the  plaintiffs  had  brought  out  their  new  design,  and 
had  placed  their  new  stove  made  according  to  that 
design  upon  the  market,  the  defendants  brought  out 
a  cathedral  stove  with  all  the  upper  part  of  it  and. 
with  all  the  substantial  features  which  existed  in  the 
plaintiffs'  original  stove  and  with  the  extended  bsse. 
Now,  the  argument  is  that  although  the  defendants* 
stove  may  be  an  infringement  of  the  i^aintiffis'  first 
registered  desi^  because  it  contains  its  essential 
features,  yet  it  is  not  an  infringement  of  the  plaintiffii* 
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seoond  registered  desi^.  It  is  said  that  the  seoond 
registered  design,  having  regard  to  the  existence  of 
the  first,  can  only  be  maintained  in  respect  of  the 
details  of  the  modification,  and  that  the  details  of 
the  modification  are  not  the  same  in  the  defendants* 
as  they  are  in  the  plaintiffs*.  If  that  could  be  made 
out,  it  might  well  be  a  good  defence.  First  of  all,  was 
there  anything  to  prevent  the  plaintiffs  from  obtain- 
ing protection  for  their  second  as  a  new  and  original 
design  P  I  cannot  see  that  there  was.  It  is  a  new 
design.  It  is  not  a  design  identical  with  the  design 
already  registered.  No  doubt  it  in  larrely  founded 
upon  it.  That  is  admitted.  It  professes  to  be 
lar]^y  founded  upon  it.  But  you  may  have  a  new 
design,  though  the  design  is  founded  upon  one  which 
you  have  previously  registered.  Nothing  has  been 
prodnced  which  to  my  mind  shows  that  there  was 
iucfa  a  common  knowledge  before  the  date  of  the 
leoond  registration  as  to  prevent  that  design  then 
ruoatered  from  being  a  new  and  original  design. 

Then,  has  the  defendant  infringed  ?  Now,  I  quite 
agree  that  on  this  part  of  the  case  the  matter  is  not 
so  <dear  as,  to  my  mind,  it  is  on  the  question  of  what 
I  will  call  the  first  infringement.  There  is  more  to 
be  said ;  but  still,  applying  the  test  which  has  been 
applied  in  previous  cases  as  the  proper  test,  I  own  it 
appears  to  me  that  the  design  comphuned  of,  the 
daendants'  design,  is  an  obvious  imitation  of  the 
iJainttffs.'  Now,  the  defendant  might  have  enlarged 
the  base  of  a  stove  without  infringing  the  plaintiffs' 
design.  There  is  a  multitude  of  ways  in  which  it 
m^ht  be  done.  But  whether  they  would  be  appro- 
priate, whether  they  would  be  eood  designs,  whether 
they  would  make  a  design  which  as  a  whole  was 
effie«tive,  would  depend  upon  the  way  in  which  this 
was  done.  Now,  the  scheme  or  idea  of  the  plaintiffs* 
modification,  which  thev  registered,  was  to  provide 
tlds  enlarged  base  by  a  sloping  projection  immediately 
under  the  windows  which  formed  the  feature  of  the 
stove — ^making,  as  Mr.  Bousfield  has  said,  something 
that  may  be  caUed  a  window-sill — and  ihen  from 
that  point  haviog  the  sides  of  the  stove  again  per- 
peodicnlar,  and  brineing  the  line  and  making  the 
eontinnity  between  tibe  line  at  each  comer  of  the 
hexagonal  and  a  line  as  found  again  below  this 
window-sill.  It  is  difficult  to  describe  the  thing, 
bat  that  one  may  call  the  general  feature  of  the 


^ow,  the  same  features  are  found  in  the  defen- 
dants' design.    There  might  be  hundreds  of  ways  in 
w^hidli  jou  might  make  an  enlars^  base  without 
infringing  that,  and   very  possibly  no    other  way 
would  have  produced  the  same  general  and  pleasing 
etffecst.    If  I  look  at  these  two  side  »by  side,  it  seems 
to  me  that  the  same  essence  of  the  design  is  to  be 
found  in  each  of  the  two.     Therefore  I  come  to  the 
concLxuaon  that  a  case  of  infringement  is  made  out 
aa  regards  the  second  infringement  claimed,  as  well 
aa    the  first.    Mr.  Moulton  suggested  it  would  be 
very-  hard  on  the  public  that  a  person  who  had 
re!g;ifltered  a  design  could,  by  insignmcant  variations, 
res^istered  from  time  to  time,  extend  the  term  for 
iriuch  he  obtained  protection.    What  seems  to  me  to 
be  the  complete  fallacy  in  the  argument  is  that  it 
does    not   extend   the  term,    but   as   soon  as   the 
original  registration  expires  everybody  can  exactly 
copy    what    was   originally   registered.      If   those 
•ranfltions   are   immaterial,  and  not  improvements, 
and  not  advantageous,  and  do  not  make  a  wholly  new 
ttjid    desirable  design,  anybody  desiring  to   manu- 
faetore  the   article   represented  has  omy  to  avoid 
those  variations.    He  is  at  full  liberty  to  make  use 
of    tlie  mginal    design  as  he   pleases.     Therefore 
I   cannot  see  that  the  public  is  in  the  slightest  degree 
iKflboeted  if  those  alterations  and  mod&cations  are 


immaterial,  slight,  and  unimportant,  and  do  not 
make  the  thiuff  as  a  whole  a  desirable  thing,  which 
the  public  wiU  seek  to  become  the  owners  of .  If 
they  do,  what  better  proof  can  you  have  that  it  was  a 
new  and  original  design,  which  the  person  designing 
ought  to  be  entitled  to  have  the  benefit  of  P  In  the 
present  case  there  has  been  nothing  to  show  that 
enlarged  bases  for  stoves,  anything  like  either 
those  of  the  plaintiffi  or  the  defendants,  had  been 
before  the  public  previously.  The  plaintiffs  follow 
the  introduction  to  public  notice  of  their  first  design 
by  a  second.  The  following  year  the  defendants 
introduce  their  second  design,  the  first  being  copied 
from  the  plaintiffs,  and  beuing  a  strong  resemblance 
to  it.  Now,  that  seems  to  me  certainly  to  assist  the 
conclusion,  which  I  should  arrive  at  independently, 
that  there  was  a  noTelty  in  the  plaintiffiB*  second 
design — ^in  that  modification  something  which  made 
the  thing  as  a  whole  a  desirable  design — and  that 
the  defendants,  seeing  that,  sought  to  put  before  the 
public  something  which  they  might  sell  which  con- 
tained the  essential  features  of  we  plaintiffs'  second 
design.  For  these  reasons  I  thiok  that  the  case  is  made 
out  as  regards  the  second  designi,  as  well  as  the  first. 
I  think,  therefore,  that  the  jiulffment  of  the  learned 
judge  in  the  court  below  must  be  reversed,  and  that 
judgment  must  be  entered  for  the  plaintiffs  in  the 
action,  with  an  injunction  in  the  usual  terms,  and  the 
usual  inquiry  as  to  damages.  There  will  also  be  an 
order  for  delivery  up  or  destruction,  as  is  usual  in 
these  cases.  The  defendants  must,  of  course,  pay  the 
costs  of  the  action  and  the  costs  of  this  appeal. 

A.  L.  Smith,  L. J.— The  plaintiffs  in  this  action  are 
a  limited  company,  and  the  proprietors  of  two 
registered  designs,  one  registered  in  April,  1891,  and 
the  other  in  June,  1892. 

They  bring  this  action  against  the  defendants  for 
having  infringed  those  rc^tered  designs.  The  case 
came  on  for  trial  before  Sekewich,  J.,  when,  having 
heard  the  plaintiffs'  case,  he  arrived  at  the  conclusion 
that  they  had  made  out  no  infringement.  Being  of 
that  opinion,  all  other  matters  became  immaterial, 
and  accordingly  the  learned  judge  gave  judgment  for 
the  defendants.  The  plaintiffs  appeal  to  this  court, 
and  other  matters  have  been  argued  before  this  court, 
we  being  of  opinion  that  if  we  came  to  the  conclu- 
sion tiiat  there  had  been  an  infringement  we  could 
settle  those  other  matters  which  would,  I  understand, 
have  come  before  Kekewich,  J.,  if  he  had  not  stopped 
the  case  in  the  manner  in  whidi  he  did. 

Now,  the  points  seem  to  me  to  arise  in  this  order : 
First,  the  plaintiffs  must  show  as  regards  both  their 
registered  designs  that  they  had  a  new  and  original 
design  which  had  not  previously  been  registered;  and 
thev  must  show  some  substantial  novelty  in  the 
design,  having  regard  to  the  nature  of  the  article 
itself.  Many  printed  documents  were  put  in  in  this 
court  for  the  purpose  of  showing  that  the  design 
which  was  registered  in  April,  1891,  was  not  a  new 
and  original  design,  because  of  matters  which  were 
wdl  known  to  the  trade  and  to  the  public  prior  to  that 
date. 

Now,  in  my  opinion,  they  wholly  faOed  in  this. 
Nothing  prior  to  April,  1891,  was  shown  to  lead  the 
court  to  the  conclusion  that  any  stove  similar  in  design 
to  that  which  the  plaintiffs  had  registered  in  Apnl, 
1891,  had  been  in  vog^e,  or  known  at  all ;  and  there- 
fore that  part  of  the  case  fails  for  the  defendants. 

The  next  point  which  arises  is  this :  The  defendants 
say  that  the  plainti£b'  claim  is  bad,  because  what  they 
claimed  in  their  application  for  registration  was  in 
respect  of  pattern,  ornament,  shape,  and  configura- 
tion. They  claimed  in  respect  of  each  of  those 
separately;    they  did  not  claim   for   those  ooUeo- 
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lively.  And  defendants  went  on  to  say  that 
as  regards  shape  that  would  be  a  bad  claim ;  be- 
pause,  as  they  alleged,  a  similar  shape  for  a  hexa- 
gonal stove  standing  npright  was  known  before. 
But,  in  my  opinion,  whatever  this  claim  may  em- 
brace, it  does  embrace  these  matters  collectively. 
The  plaintiffs'  claim  is  in  respect  of  the  design,  and 
they  claim  as  part  and  parcel  of  that  design  the 
pattern,  ornament,  shape,  and  configuration.  The 
word  *<  totally  '*  has  been  used  more  thianonce  during 
this  case.  I  adopt  that  word.  The  plaintiffii  claim 
the  design — ^the  pattern,  ornament,  shape,  and  con- 
figuration— ^that  IS  to  say,  the  totality  of  the  design. 
When  that  was  put  to  Mr.  Moulton,  because  he  took 
the  point  that  the  claim  was  for  separate  and  distinct 
matters  and  not  for  a  totality,  he  said :  ''  If  that  is 
the  view  of  the  construction  which  is  to  be  put  upon 
this  registration,  then  I  have  nothing  to  say  as  regards 
the  infringement  of  the  registration  No.  1."  I  think 
Mr.  Moulton  was  wise  as  regards  that.  Speaking  for 
myself,  I  never  saw  a  more  palpable  inmngement. 
Speaking  for  myself,  I  say  this-— I  said  it  in  the 
course  of  the  argument — ^that  if  I  went  into  a  shop 
and  saw  the  plaintiffs'  cathedral  stove,  and  ordered 
it,  and  the  shopkeeper  sent  me  home  the  defendants', 
I  should  not  hiive  the  slightest  idea  that  I  had  not 
got  what  I  had  ordered.  At  a  distance  they  are 
entirely  similar.  One  is  an  obvious  imitation  of  the 
other.  But  I  agree  that  if  they  are  brought  into 
dose  proximity,  and  the  tracing  and  so  on  pointed 
out,  of  course  one  can  see  a  dissimilarity  between  the 
one  stove  and  the  other.  But  it  is  such  a  dis- 
similarity that  in  my  judgment,  if  they  were  not 
together,  no  one  could  carry  those  dissixnilarities  in 
his  mind.  Therefore  to  say  that  one  is  not  an  in- 
fringement of  the  other  is  to  say  what,  in  my  judg- 
ment, in  the  face  of  the  facts  of  this  case,  is  not  the 
truth* 

I  desire  to  add  a  few  words  also  upon  a  matter 
which  has  been  touched  upon  by  Lord  Merschell.  It 
is  the  manner  in  which  the  defendants  set  about 
making  their  stove  which  we  have  held  to  be  an  in- 
fringement. Mr.  Priest,  who  was  a  witness,  and  who, 
my  orother  Kekewich  remarked,  save  his  evidence 
yery  fairly,  said  this :  "  The  defendants  brought  me 
the  plaintiffs'  stove."  What  did  they  do  that  for? 
They  brought  or  sent  to  him  the  plaintiffs'  stove. 
The  witness  proceeded :  "  They  gave  me  instructions 
to  make  an  original  design  for  a  similar  article,  and  to 
make  it  of  siimlar  size  to  the  plaintiffs'.  And,  as  I 
understood,  it  was  to  have  the  same  number  of  sides." 
Put  that  together,  and  ask  what  is  the  meaning  of 
that.  Tou  make  an  original  design.  You  make  a 
design  which  will  stand  attack,  but  make  it  as  near 
to  the  plaintiffs'  "as  ever  you  can."  That  is  the 
meaning  of  that  order,  and  the  result  of  Mr. 
Priest's  work  is  that  we  have  these  two  stoves, 
which  are  as  similar  as  possible  to  eadi  other,  except 
in  some  parts  of  the  trocery.  That  the  one  is  a 
mere  colourable  imitation  of  the  other  I  have  not  the 
slightest  doubt.  Therefore  it  seems  to  me  that  as  re- 
gajrds  this  first  registration  of  April,  1891,  the  plain- 
ii&  have  made  out  their  case. 

There  was  a  point  taken  about  the  plaintiffs  having 
placed  some  numbers  upon  some  other  stoves  which 
th^  subsequently  made,  and  after  the  infringement 
had  taken  place  complained  of  in  this  action.  It  is 
said  that  that  was  not  right.  Lord  Herschell  has 
dealt  with  that  point.  He  himself  has  said  that  it  is 
catching  at  a  straw.  I  quite  agree  with  him  in  that. 
I  am  not  quite  dear  that  I  ever  grasped  the  point, 
because  I  do  not  think  any  point  in  suKMtanoe  existed 
in  it  as  regards  the  defence  to  this  action. 

I  now  come  to  the  second  part  of  the  case,  and  that 
is  as  regards  the  registration  in  June,  1892.     That  is 


a  registration  for  an  improvement  on  the  original 
registration  of  April,  1891.  It  is  an  improvement  on 
the  plaintiffs'  original  registered  design,  applicable 
for  pattern  and  shape.     Now,  I  understand  that  the 

Elaintiffis  wanted  a  stove  which  would  carry  a  heavier 
imp,  and  therefore  afford  a  better  heat.  They 
wanted  the  stove  to  be  enlarged,  and  therefore,  as  an 
improvement  on  the  original  design,  the  plaintiffs 
brought  out  the  design  of  June,  1892,  and  got  that 
registered  as  an  improvement  upon  the  first.  It  is 
said  that  that  was  not  novd.  I  think  that  the  im- 
provement is  novd.  It  is  said  that  it  is  only  aa 
enlargement  of  the  base  of  the  original  design.  But, 
as  was  pointed  out  by  Mr.  Bousfidd,  the  object  was 
to  keep  the  same  semblance  of  the  cathedral  stoye 
which  was  in  the  design  of  April,  1891,  and  not  to 
depart  from  that.  Tl^t  idea  was  adopted  of  en- 
larging the  base  in  the  manner  in  which  it  was  in  the 
registered  design  in  June,  1892.  I  think  that  there 
was  novdty,  and  I  think  that  it  is  a  good  registra- 
tion. 

Now,  what  do  we  find  the  defendants  doing  ?  The 
original  design  was,  as  I  have  already  said,  brought 
out  in  1891.  The  defendants  subsequently  brought 
out  that  which  this  court  holds  now  to  be  an  infringe- 
ment. When  the  second  design,  of  June,  1892,  was 
registered,  and  the  stove  was  brought  out  in  the 
next  year,  we  find  the  defendants,  with  regard  to 
that,  doing  the  same  thing  as  they  had  previoudy 
done. 

But  it  is  said  bv  Mr.  Moulton  that  the  two  stoves 
are  different,  and  that  if  we  hold  design  No.  2  to  be 
ffood  on  account  of  the  improvement  as  regards  the 
base,  you  must  take  it  as  it  is  improved ;  rad  when 
you  look  to  that  which  is  said  to  m  an  infringement 
of  No.  2,  it  is  not  an  infringement  at  alL  Now  as  I 
look  at  Ihe  plaintiffs'  No.  2  it  seems  to  me  that  they 
make  a  wiaer  base  by  means  of  a  sloping  shelf; 
whereas  the  defendants  make  a  wider  base  b^  means 
of  doping  steps.  The  same  kind  of  exterior  is  kept; 
the  same  look  remains  in  the  one  as  in  the  other, 
and  I  think,  therefore,  that  an  infringement  has  been 
made  out  by  the  plaintiffs  of  the  re^tration  of  June, 
1892,  as  in  the  case  of  the  registration  of  April,  1891. 

It  therefore  foUows  that  there  must  be  an  injunc- 
tion, and  an  inquiry  as  to  damages,  and  an  order 
giving  up  the  artides  in  the  ordinary  form. 

BiOBY,  L.J. — I  set  adde  in  this  case  all  the  evidence 
as  to  the  state  of  knowledge  at  the  time  when  the 
plaintiffs  registered  their  first  stove;  or,  rather,  I 
treat  all  that  evidence  as  no  importemce.  None  of 
the  artides  produced  at  all  resemble,  to  my  mind,  ti^e 
design  of  the  plaintiffs.  We  have  therefore  simpl j 
to  teuat  to  the  eye,  and,  looking  at  the  two  stoyea 
of  the  plaintiffs  and  defendants  respectively,  I 
am  not  only  satisfied  that  one  is  an  obvious  imitation 
of  the  other,  but  I  am  also  satisfied,  quite  indepen- 
dently of  the  evidence — though,  that,  of  course,  aasosts 
the  condusion — ^that  the  design  of  the  defendants 
would  never  have  come  into  existence  if  it  had  not 
been  for  the  design  of  the  plaintiffs. 

Again,  considering  the  second  registered  desigin  of 
the  plaintiffs,  taking  into  account  what  has  been  said 
about  its  resemblance  to  the  first,  I  judge  when  I 
look  at  it  that  it  is  a  novd  design.  Looidng  again  to 
the  alleged  infringement  of  Sie  copyright  in  that 
design,  I  come  to  the  same  condusion — ^namdy,  th^ 
the  defendants'  stove  would  not  have  existed  as  it 
does  but  for  its  being  an  imitation  of,  and  in  laot 
copied  colourably  from,  the  second  registered  desif^ 
of  the  plaintiffs.  That  being  so,  I  make  no  qaeaticm 
about  the  validity  of  the  registration  in  each  oase,  or 
the  fact  of  infringement. 

I  would  only  say,  with  regard  to  the  qaestioii 
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tiiat  was  raised  as  to  shape  and  oonfigaration,  that 

what  is  the  snbjeot  of  proteotion  under  this  Act 

va  deaiffn.      But  it  is  not  every  design  that  can  be 

protected.     Aooording  to  the  definition  contained  in 

secticm  60  of  the  Act,  a  design  is  to  be  "  applicable 

to  anjr  article  of  manufacture  or  to  any  substance 

Mtificial    or  natural   or  partly   artificial  or  partly 

naturaL"    Then  the  section  goes  on  to  say  (in  order 

that  there  should  be  no  doubt  as  to  the  meaning  of 

the    word  "applicable")    "whether  the   design  is 

amicable  for  the  pattern  or  for  the  shape  or  con- 

figmatioB  or  for  the  ornamentation  thereof »  or  for 

iHDy  two  or  more  of  such  purposes."     Now,  that  is  a 

mmtaticm.     There  is  no  question  in  the  first  part  of 

the  section  as  to  the  meanmff  of  the  word  "  design," 

and    then   follows    an   exj^wiation    of    the  word 

"applicable  "  in  order  that  any  mistake  about  the 

meaning  of  that  word  should  be  avoided.    When 

Kule  9  of  the  Designs  Eules,  1890,  is  looked  at,  you 

md  that  the  application  is,  of  course,  for  the  registea- 

ten  of  a  design.     The  daim  is  to  be  a  daim  for  a 

dengn.      But  the  rule  does  go   on,    in  somewhat 

ounons  Uingnage  I  think,  to  say  that  in  makingthat 

plaim  for  a  design  the  applicant  shall  state  whether 

rf>  M  i^^plicable  for  the  pattern  or  for  the  shape  or 

oonfignration  of  the  design.      It  appears  to  me  that 

Itoeare  very  many  cases  in  which  that  would  be 

wpiopriate  and  usefuL     But  whether  the  statement 

there  inade  would  limit  the  daim  of  the  plainti£b  for 

protection  in  the  design  we  have  not  now  to  determine 

at  alL     In  the  case  before  us  the  daim  is  for  the 

pattern,  the  configuration,  the  shape,  and  so  on,  but 

not  as  applied  to  anything  except  tiieir  stove.    I  have 

no  doubt  that  the  plaintiffii  have  in  no  way  limited 

their  rights  to  protection  for  that  design  by  stating 

the  shape,  jpattem,  or  confis^uration,   and    so    on, 

to  which  it  IS  altogether  appUcable.     The  design  is 

applicable  in  its  totality  in  every  way  in  the  present 

ease,  azid  the  argument  founded  on  that  rule  I  ^hinV 

comes  to  nothing. 

yfiih.  reference  to  the  other  and  more  general 
point,  that  the  plaintifGi  have  in  some  cases  misused 
tii«p  registered  designs,  I  look  in  vain  in  the  Act  to 
find  that  any  such  misuser  would  cause  a  forfdture 
of  their  ri^t.  I  do  find  a  very  stringent  obligation 
upoo  them  in  every  case  and  upon  every  artide  sold 
iHnohzepesents  their  registered  design  that  they  shall, 
mder  pam  of  forfeiture,  make  a  reference  in  the  words 
of  the  Act  to  registration.  But  I  can  understand 
that  in  many  cases  a  person  who  has  a  registered 
design  may  be  in  great  difficulties.  He  would  always 
want  to  be  quite  nf  e,  and  as  long  as  he  does  nothing 
more  than  make  himself  quite  safe  under  the  Act  I 
cannot  see  that  he  is  doing  anything  wrong. 

But  even  if  he  put  a  reference  to  Sie  reguter  upon 
a  thing  which  it  was  impossible  to  suppose  that  he 
^o^^t  to  be  covered  by  that  registration,  it  may  be 
provided  for  (I  have  not  referred  to  the  Act)  in  some 
way  by  penalties  or  otherwise.  But  the  Act  does  not 
•ay  that  even  in  a  strong  case  like  that  he  should 
forfeit  his  protection  for  the  design  actually 
r^^istered.  And  I  cannot  find  that,  even  if  we  wish 
to  introduce  any  such  danse,  we  have  any  jurisdic- 
tion todo  so. 


Igtgj^  Otourt  Of  Sujrttce. 


Appeal  alhwed. 

Solicitors,  £.  Flvw,  LeadbitUr,  in  FaierBon,  for 
Slater  A  Co,^  Darlaston ;  BwrUm,  TecOes,  <fe  Hart,  for 
•/crAiuofi,  Barclay,  Johnson,  &  R^er$,  Birmingham. 


Chan.  Div. ; 
North,  J.  I 
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In  re  BiGHABDSOir. 
MoaoAK  V.  BiOHABDSOir.  (a.) 


Executor — Legacy — Appropriation. 

An  executor  may  appropriate  epecific  shares  to  a 
legatee,  and  even  to  himself  if  he  is  a  legatee  ;  and  it  is 
not  necessary  to  the  validity  of  such  appropriation  that 
a  proportionate  amount  of  the  specific  shares  should  alt 
the  same  time  he  appropriated  to  the  other  legatees. 

Adjourned  summons. 

By  his  will,  dated  the  13th  of  December,  1889, 
Charles  Bichardson  appointed  his  son,  Charles  Wil- 
liam Bichardson,  and  Percy  Fenwick  executors  and 
trustees,  and  in  case  either  of  his  executors  diould 
object  to  act  or  die  he  appointed  Walter  Norman 
Bichardson  in  his  stead;  and,  after  certain  specific 
and  pecuniary  la^ades,  ^ve  one-fifth  of  the  residue 
to  Charles  WilHam  Bichardson  and  one-fifth  to 
Walter  Norman  Bichardson  absolutdy,  the  remain- 
ing three-fifths  being  settled  upon  his  daughters  for 
life  with  remainder  to  their  children ;  and  as  regarded 
the  nature  or  quality  of  the  securities  in  which  the 
testator  desired  his  executors  or  trustees  to  invest  the 
residuanr  trust  funds,  he  directed  that  one  half  of 
the  residue  should  be  invested  in  Consols,  Beduced 
or  New  Annuities,  and  no  other  banJc  shares  or  com- 
mercial undertakings,  and  that  the  other  half  of  the 
residue  might  remain  invested  in  the  City  of  London 
Brewery  Co.,  either  in  preference  shares  or  stock. 

The  testator  died  on  the  9th  of  August,  1892,  and 
his  will  was  proved  on  the  12th  of  October,  1892,  by 
Charles  WiUiam  Bichardson  and  Walter  Norman 
Bichardson ;  Percy  Fenwick  having  renounced 
probate. 

The  testator's  estate  consisted  of  a  freehold  house 
and  premises  called  Torwood,  £18,586  10s.  lOd. 
ordinary  stock  in  the  City  of  London  Brewery  Co., 
£1.000  Ghreat  Indian  Peninsular  Bailway,  £800  Lan- 
cashire and  Yorkshire  Bailway  Co.  4  per  cent. 
Debenture  Stock,  £1,019  Is.  2d.  Consols,  and  certain 
cash  at  the  bank. 

On  the  3rd  of  May,  1893,  an  order  was  made  upon 
a  summons  taken  out  by  \hQ  trustees  that  one  half 
the  residuary  estate  might  be  invested  in  investments 
authorized  by  the  Trust  Investment  Act,  1889,  other 
than  bank  shares  or  commercial  undertakiuffs,  that 
the  ordinarv  stock  of  the  City  of  London  fireweiy 
Co.  might  oe  retained  in  respect  of  the  other  half, 
but  that  the  Lancashire  and  Yorkshire  and  Great 
Indian  Peninsular  Bailway  Stock  could  not  be 
retained. 
The  trustees  proceeded  to  act  upon  this  order. 
On  the  19th  of  January,  1894,  £3,600  City  of  Lon- 
don Brewery  Co.  was  appropriated  to  Walter  Norman 
Bichardson  at  the  market  price  of  £5,283  in  respect 
of  his  one-fifth,  and  Charles  William  Bichardson  was 
paid  £3,600  on  the  23rd  of  January,  1894,  and  £2,300 
on  the  23rd  of  February,  1894,  on  account  of  his  one- 
fifth  share. 

The  value  of  the  City  of  London  Brewery  shares 
had  since  increased. 

This  summons  was  taken  out  bj  one  of  the 
daughters,  who  contested  the  validity  of  the  appro- 
priation to  Walter  Norman  Bichardson. 

Macaskie,  in  support  of  the  summons. — ^AU  the 

(a.)  Beported  by  G.  B.  Hahiltoi7,  Esq.,  Barrister* 
at-Law. 
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In  be  liAwsoir's  TBuem. — In  re  Abkold. 
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beneficiaries    should   have  been  treated  alike,  and 
appropriation  made  to  all  at  once. 

Sunn/en  Eady,  Q.C^  and  Begg. — The  infants  would 
not  have  been  bound  by  an  appropriation :  Stetvart  v. 
Sanderson,  18  W.  B.  278,  L.  B.  10  Eq.  26.  But  a 
trustee  can  agree  to  appropriate  a  certun  asset  to  a 
beneficiary  who  is  sui  juris. 

They  cited  In  re  Outhtvaite,  40  W.  B.  38.  [1891]  3 
Ch.  494 ;  In  re  Lepine,  DowstUv.  Culver,  [1892]  1  Ch. 
210,  40  W.  B.  Dig.  89. 

MacoBhie  replied. 

KoBTH,  J. — I  do  not  see  my  way  to  grant  the  relief 
a^ed.  Two-fifths  of  the  testator's  estate  were  left  to 
the  sons  absolutely,  three-fifths  were  settled  upon 
trust  for  the  daughters,  with  remainder  to  their 
children.  The  testator  held  shares  in  the  City  of 
London  Breweiy  Go.,  of  which  he  thought  a  great 
deal ;  but  his  will  directs  that  one  half  of  the  three- 
fifths  shall  be  invested  in  Consols,  the  other  half  being 
invested  as  at  present  in  the  City  of  London  Brewery 
Co.,  either  in  shares  or  stock.  Li  consequence  of 
this  direction  it  became  necessary  to  realize  a  consider- 
ble  portion  of  the  shares  in  the  breweiy  company. 
One  year  after  the  death  one  son  was  paid  rather  less 
than  his  share.  It  is  not  sugg^ed  that  he  received 
more  than  his  share,  althou^  he  received  almost  the 
whole.  The  other  son,  instead  of  having  the  stock 
sold  and  buving  it  back  with  the  proceeds,  which  he 
would  clearly  have  been  entitled  to  do,  took  it  at  the 
market  price  as  part  of  his  share,  and  I  do  not  think 
it  was  necesrary  to  go  through  the  form  of  selling  the 
stock  belonging  to  the  estate,  and  then  buying  it  back. 
What  has  happened  is  this.  This  son  has  received 
less  than  his  share.  The  stock  has  risen  in  value, 
and  has  produced  income  in  the  meantime.  It  is 
not  suggested  that  the  appropriation  was  mala  fide, 
or  that  at  worst  there  was  more  than  a  mistake.  It 
is  said  when  a  share  of  stock  was  appropriated  to  the 
•on  a  oorrespondinff  share  should  have  been  appro- 
priated to  the  daughters.  If  a  simUar  appropriation 
had  been  made  to  them,  I  have  no  doubt  that  it 
would  have  been  perfectly  good,  if  it  did  not  exceed 
one  moiety. 

.If  the  estate  has  to  be  divided  in  a  proper  state  of 
investment,  I  see  no  reason  the  part  already  in  a 
proper  state  of  investment  should  not  be  divided.  It 
womd  have  better  if  the  executors  had  made  a 
similar  appropriation  to  the  daughters,  but  they  were 
not  bound  to  do  so.  I  cannot  say  that  the  estate  is 
to  be  divided  on  the  footing  that  that  was  done 
which  I  do  not  think  was  done.  Costs  must  be 
allowed  out  of  the  estate. 

Solicitors,  Weston  A  Sons ;  Twisden  &  Co. 


Chan.  Div. 
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In  re  Lawson's  Tbusts.  (a.) 


Administration— Insolvency  in  India — 11  <fe  12  Vict,  c, 
21 ,  «.  7 — Fund  in  court — Payment  out. 
Administration  need  not  he  taken  out  in  England  to 
the  estate  of  an  insolvent  who  died  intestate  in  India, 
Administration  having  been  taken  out  in  India  to  such 
intesiate*s  estate,  the  official  assignee  of  the  insolvent 
court  of  Bombay,  in  whom  the  property  of  the  insolvent 
had  vested  under  the  insolvency,  held,  entitled  to  pay^ 
mettt  out,  of  a  fund  in  court  in  England  standing  to 
the  credit  of  the  deceased, 

(a.)  Beported  by  B.  SnxEM,  Esq.,  Barrister-at- 
Law. 


In  re  Davidson's  Settlement  Trusts,  21  W.  R.  452, 
X.  B.  15  Eq.  SS3,foUowed. 

Petition. 

H.  W.  Lawson  became  insolvent  in  India,  and,  by 
virtue  of  section  7  of  11  &  12  Vict.  c.  21,  being  •*  An 
Act  to  consolidate  and  amend  the  laws  relating  to 
insolvent  debtors  in  India,"  all  the  interest  of  the 
debtor  in  any  real  or  personal  estate  which  might  revert, 
descend,  be  devised  or  bequeathed,  or  come  to  him, 
vested  instantly  and  without  any  conveyanoe  or 
assignment  in  the  official  assignee,  who  shall  have 
full  power  for  the  recovery  thereof. 

The  debtor  died  intestate  without  having  obtained 
a  certificate  of  discharge,  and  administration  to  his 
estate  was  granted  to  the  Administrator-Gkneral  of 
Intestate  Elates  at  Bombav.  The  debtor's  father 
died  after  the  debtor,  and  by  nis  will  bequeathed  him 
£1,500.  The  trustees  of  the  will  had  paid  the  l^f^ 
into  court,  and  this  was  an  application  by  the  official 
assignee  of  the  Court  for  the  Belief  of  Insolvent 
Debtors  at  Bombay  for  payment  out  of  the  fond. 
As  the  fund  had  not  been  dealt  with  for  fifteen  yean, 
notice  had  been  served  on  the  official  solicitor. 

The  debts  proved  for  in  the  insolvency  largely 
exceeded  the  assets. 

Everitt,  Q.C.,  and  T.  L.  Wilkinson,  for  the  petition. 

F.  T.  Proctor,  for  the  respondents,  did  not  object. 

Methold,  for  the  official  solicitor.— The  only  ques- 
tion is,  Ought  not  administration  to  the  intestate  to 
be  taken  out  in  England  ?  Duty  is  deariy  payable 
by  representatives  of  the  son :  Executors  of  Perry  v. 
Beg.,  17  W.  B.  382,  L.  B.  4  Ex.  27. 

Everitt,  ^.C— Administration  in  England  is  unne- 
cessary: In  re  Davidson's  Settlement  Trusts,  21  W.  B. 
452,  L.  B.  15  Eq.  383. 

NoBTH,  J.— I  think  that  case  is  in  pomt.  Adminis- 
tration over  here  need  not  be  taken  out.  I  shall  make 
the  order  prayed  for  by  the  petition. 

Solicitors,  A'Becket,  TerreU  <fe  Co.;  Hanbury  & 
Withing;  Official  Solicitor. 


In  re  Aksold. 
Abnold  v.  SlOTH.  (a.) 

Will^Trust  for  sale—Power  to  postpone— Busineu — ^7 
Time. 

A  testator  gave  his  residuary  real  and  permmcd  estate 
{which  included  a  business  carried  on  by  the  tegbUor)  to 
trustees  to  sell  and  convert,  aud  that  thiy  ** particulaHy 
shall  with  all  convenient  speed  sdl "  the  business  tufort- 
said ;  the  uiU  contained  a  general  pouter  for  the  trustees 
to  postpone  the  sale  of  any  part  of  the  testators  real  amd 
personal  estate  for  so  long  as  they  should  think  fit. 

Held,  that  this  power  did  not  authorize  the  sale  of  the 
business  to  be  postponed  for  an  indefinite  time.  Under 
the  special  circumstances  the  court  authorized  the  poet- 
ponement  of  the  sale  for  two  years. 

In  re  Crowther,  43  W.  B.  571,  [1895]  2  C*.  56. 
considered. 

Originating  summons. 

Thomas  Smith,  by  his  will,  gave  his  trustees  all 
his  residuary,  real,  and  personal  estate  upon  tniat  to 
sell  and  convert,  and  that  they  '*  particulariy  ahaU, 
with  all  convenient  speed  after  my  decease,  sell  and 

(a.)  Beported  by  B.  Silleh,  E^q.,  Barrister-at-Law. 
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dispose  of  my  basiness  as  a  pawnbroker  fas  a  going 
ooDoern)  oarried  on  by  me  at  (X.  and  Y.),  together 
with  the  leases  under  which  tne  premises  are  held, 
for  the  best  prioe  that  can  be  obtained  for  the  same." 
The  testator  then  directed  the  trustees  to  invest  the 
proceeds,  and  out  of  the  inoome  to  pay  the  widow  an 
amiQtty  for  life,  reducible  on  remarriage.  He  then 
gave  directions  for  the  trustees  to  maintain  his  infant 
children  during  the  life  of  the  widow,  in  case  of  her 
remaniage,  and  to  accumulate  the  surplus  income, 
and  to  stand  possessed  of  his  residuary  estate, 
indnding  the  proceeds  of  the  sale  of  the  business, 
upon  trust  for  all  his  children  who  being  sons 
should  attain  twenty- one  or  being  daughters  should 
attain  that  age  or  marry.  Then  the  wul  continued : 
*'  I  also  empower  my  trustees  or  trustee  to  postpone 
the  sale  and  oonyersion  of  my  real  and  personal 
estate,  or  any  part  thereof,  for  as  long  as  they  or  he 
shall  think  fit,  and  in  the  meantime  to  Ut  or  demise 
any  real  estate,  including  chattels  real,  for  any  term 
of  years  not  exceeding  twenty-one  years,  to  take 
effBot  in  powoesion,  at  such  rent  and  subject  to  such 
oo?enants  and  conditions  as  my  trustees  or  trustee 
shall  think  fit"  The  trustees  had  sold  the  business 
earned  on  at  X.,  but  as  to  the  ottier  business  the 
trustees  were  of  opinion  that  it  was  desirable  that 
that  busineas  should  be  retained  until  the  second  son 
attained  twenty-one,  which  would  be  in  two  years. 
This  would  give  the  two  elder  eons  a  chance  of  pur- 
chasing it.  The  main  portion  of  the  testator's  estate 
consisted  of  these  two  businesses  and  thej  assets  em- 
ployed therein. 

The  defendants  were  the  testator's  infant  children, 
and  the  court  was  asked  (1)  whether  on  the  true  con- 
struction of  the  will  the  trustees  were  authorized  to 
carry  on  the  business  until  the  second  son  attained 
twenty-one,  or  during  some  other  and  what  period ; 
(2)  and  whether,  under  the  oircamstances  of  the 
case,  they  were  justified  in  so  doing. 

Sunn/en  Eady,  Q.C*,  and  Micklem^  for  the  plaintiflfe, 
relied  on  In  re  Orotviher,  43  W.  E.  671,  [1895]  2 
Ch.  56 ;  and  In  re  Chancellory  32  W.  E.  465,  26  Oh.  D. 
42,  as  justifying  the  postponement  of  a  sale  directed 
to  be  carried  out  wiui  aU  speed,  when  the  delay  is 
manifestly  for  the  benefit  of  the  benefidaiies  and 
estate. 

Hctrman,  for  the  defendants,  took  the  same  view. 

KoBTH,  J.,  after  intimating  that  the  proposed 
postponement  seemed  to  be  for  the  interest  of  the 
estate,  and  that  the  immediate  power  of  sale  was  not 
limited  by  the  proyiso  giving  the  power  of  poslpone- 
ment,  oontinuea : — I  wink  that  tiie  testator  did  not 
consider  it  desirable  that  the  busiaess  should  be  con- 
tinued by  ^e  tnistees,  but  that  it  should  be  sold  with 
all  oonTei*ient  speed.  On  the  other  hand,  he  did  not 
wish  it  to  be  sacrificed  by  a  forced  sale.  I  do  not 
think  that  In  re  Crowther  is  an  authority  that  the 
sale  could  be  postponed  for  an  indefimte  period. 
Tliere  were  no  such  special  words  in  that  will  as 
there  are  here.  What  is  suggested  here  seems  to  me 
to  go  beyond  that  case.  But  I  will  do  what  the  Oourt 
of  Appeml  did  in  In  re  Chaneellar,  1  can  authorise 
the  trustees  to  postpone  the  sale  for  two  years  from 
the  testator's  death.  Of  course,  if  a  favourable  oppor- 
tunity arose  in  the  meantime,  it  should  not  be  tlm>wn 
away.  There  will  be  liberty  to  apply  at  the  end  of 
two  years.  The  sons  may  probably  Imy  tibie  business ; 
it  would  be  worth  more  to  them  ^an  to  anyone 
else. 
Solicitors  for  all  parties.  May,  8ike$,  A  Co, 


Ohan.  Div. ) 
Stirling,  J.  ] 
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In  re  Geobqe  Abmstbono  &  Sons,  (a.) 

Solicitor — CosU — Common  order  /or  taxaiion  obtained 
on  behalf  of  a  client  of  unsound  mind  not  $0  found — 
Client  subsequently  found  lunatic — Discharge  of  order 
— Duly  of  solicitor  to  disclose  facts. 

A  summons  in  lunacy  having  been  issued  against  A, 
for  the  appointment  of  a  receiver  and  manager  of  A*s 
estate^  A,  instructed  B.,  a  solicitor,  to  act  for  her,  B,, 
on  behalf  of  A,,  obtained  ex  parte  against  C  &  Co,, 
AJs  former  solicitors,  an  order  for  the  delivery  and 
taxation  of  (7.  &  Co,^s  bill  of  costs  against  A,,  but  did 
not  disclose  the  pendency  of  the  summons  in  lunacy.  A, 
was  subsequently  founa  a  lunatic,  0,  &  Co,  applied  for 
the  discharge  of  the  said  order,  and  that  B,  should  pay 
the  costs. 
Held,  that  the  order  must  be  discharged  ;  but 
Held,  that  as  there  was  no  evidence  that  B,  at  the  time 
he  obtained  the  order  knew  that  A,  was  of  unsound 
mind,  and  as  he  acted  in  good  faith,  he  ought  not  to  be 
ordered  to  pay  the  costs. 

This  was  a  motion  by  Messrs.  Oeo.  Armstrong  & 
Sons,  a  firm  carrying  on  busiuess  as  solicitors,  aslang 
that  a  common  order  for  the  delivery  and  taxation 
of  their  bill  of  costs  against  Miss  Sarah  Watson, 
obtained  on  the  8th  of  April,  1895,  on  behalf  of  Miss 
Watson,  by  Mr.  G.  B.  Wilson,  solicitor,  miffht  be 
discharged  for  irregularity,  on  the  ground  uiat  it 
had  been  obtained  bv  the  suppression  by  Mr.  G.  B. 
Wilson  of  the  fact  that  Miss  Watson  was  at  the  date 
of  the  order  in  question  of  unsound  mind  and 
incompetent  to  manage  her  affairs  or  to  employ  or 
instruct  Mr.  Wilson  to  appljr  for  the  said  order,  and 
also  of  the  fact  that  a  petition  in  lunacy  for  an 
inquiry  into  her  state  of  mmd  was  at  the  date  of  the 
said  order  and  to  the  knowledge  of  Mr.  G.  B.  Wilson 
pending ;  and  for  an  order  for  the  payment  of  costs 
oy  Mr.  G.  B.  Wilson  as  between  sohcitor  and  dient. 

Miss  Watson  for  some  time  prior  to  1895  employed 
Messrs.  Geo.  Armstrong  &  Go.  as  her  solicitors,  and 
they,  having  reason  to  believe  that  Miss  Watson's 
mental  powers  were  failing,  communicated  with  her 
nephew  Mr.  Milbume.  Mr.  Milbume,  on  the  4th 
of  March,  1895,  took  out  a  summons  in  lunacy  asking 
for  the  appointment  of  a  receiver  and  manager  of 
Miss  Watson's  estate,  and  for  the  application  of  the 
income  therefrom  for  her  maintenance  and  benefit. 
On  the  15th  of  March,  1895,  that  summons  was  served 
on  Miss  Watson  personally. 

On  the  16th  of  March  she,  with  Mr.  W.  Watson, 
called  on  Messrs.  Geo.  Armstrong  &  Go.  with 
reference  to  the  summons,  which  she  then  told  them 
she  should  oppose,  and  she  then  required  them  to 
hand  over  to  her  certain  moneys  belonging  to  her ; 
but  thev  refused  to  do  so.  Miss  Watson  thereupon 
retained  Mr.  G.  B.  Wilson  to  act  for  her  in  opposing 
the  lunacy  summons  and  also  for  the  purpose  of 
obtaining  the  delivery  to  her  of  certain  personal 
property  in  the  possession  or  control  of  Messrs. 
Armstrong  &  Go. 

On  the  20th  of  March,  1895,  Miss  Watson  filed  a 
notice  of  objection  to  the  summons.  On  the  29th  of 
March,  on  the  summons  coming  on,  the  master 
intimated  that  in  consequence  of  the  notice  of 
objection  a  petition  must  be  presented.  On  the  1st 
of  |April  Mr.  Milbume  Resented  a  petition  addng 
for  an  inquirv  as  to  Miss  Watson's  state  of  mind,  and 
on  the  3rd  of  April  that  was  served  on  her  persondJy. 
On  the  8th  of  April  Mr.  Wilson  obtained  ex  parte  the 

(a.)  Keported  by  Wm.  Soott  Thompson,  Esq., 
Barrister-at-Law. 
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order  in  question  for  the  delivery  and  taxation  of 
Messrs.  Annstrong  &  Co.'s  bill  of  costs,  but  without 
telling  the  officer  of  the  court  that  Miss  Watson  was 
alle^^  to  be  of  unsound  mind  or  that  a  petition 
against  her  was  pending.  On  the  2drd  of  April  the 
present  notice  of  motion  to  discharge  that  order  was 
given. 

On  the  24th  of  April  an  order  for  an  inquisition 
was  made,  and  on  the  11th  of  June  it  was  found  that 
she  was  of  unsound  mind  and  incapable  of  managing 
her  affidrs,  though  capable  of  twng  care  of  henelf . 
The  notice  of  motion  was  then  amended  by  making 
the  committee  a  respondent,  and  he  made  no  opposi- 
tion to  the  order.  The  amended  notice  was  dated  the 
6th  of  December,  1895.  The  nature  of  Miss  Watson's 
lunacy  was  that  she  was  subject  to  hallucinations.  It 
appefl^red  from  Mx,  Wilson's  evidence  that  he  first  be- 
came acquainted  with  Miss  Watson  on  the  16th  of 
March,  1895,  and  that  though  she  seemed  eccentric 
she  gave  him  dear  and  rational  instructions,  and 
during  several  conferences  conversed  with  him  with- 
out indicating  that  she  had  any  hallucioations,  and  it 
was  not  until  the  3rd  of  April  that  he  became  aware 
that  she  was  subject  to  them.  And  he  stated  that  it 
was  his  opinion  at  the  time  that  she  was  quite  com- 
petent, with  the  assistance  of  Mr.  W.  Watson,  to  take 
care  of  herself  and  her  a£Eairs,  and  was  not  of  such 
unsound  mind  as  was  alleged. 

BuckUy,  Q,C.,  and  FelhweB,  for  the  applicants,  re- 
ferred to  BeaU  v.  amith,  22  W.  B.  121,  L.  B.  9  Ch.  App. 
85,  where  James,  L.J.,  says:  *'The  bUl  purports  to 
be  the  bill  of  a  person  of  unsound  mind,  not  so  found 
by  inquisition,  suing  by  his  next  friend.  It  is  essen- 
tial to  any  such  suit  Uiat  the  plaintiff  should  be  of 
unsound  mind,  and  that  he  snould  not  have  been 
found  so  b^  inquisition.  What  is  the  effect  of  that 
state  of  thinffs  ceasing  to  be  ?  I  am  of  opinion  on 
principle,  and  there  is  no  authority  to  the  contrary, 
that  the  suit  is  absolutely  paralyzed  thereby  *' ;  and 
to  Hartley  v.  OUhert,  13  l&n.  596,  as  showing  that 
the  order  ought  to  be  discharged.  They  also  urged 
that  the  costs  ought  to  be  paid  by  Mr.  Wi£on 
personally. 

Hastings,  Q.C.y  and  Oatey,  for  Mr.  Wilson,  argued 
that  upon  the  facts  their  client  had  been  guilty  of  no 
such  misconduct  as  a  solicitor  as  would  justify  the 
court  in  making  him  pay  the  costs  personally. 

The  committee  did  not  appear. 

Buckley,  Q.C,  replied. 

Stieuno,  J.,  referred  to  the  notice  of  motion,  and 
continued: — ^The  discharip  of  the  order  to  tax  is  a 
matter  of  course,  there  bemg*;io  opposition,  owing  to 
the  fact  of  the  lady  being  of  unsound  mind. 

The  only  question  is  whetiier  ILr.  Wilson  is  liable  for 
the  costs.  It  cannot  be  disputed  that  the  court  has 
jurisdiction  to  order  him  to  pay  them.  It  was  done  in 
Beall  V.  Smith  ;  but  of  course  it  is  a  serious  thing  to 
make  an  order  of  that  kind,  and  the  jurisdiction  is 
not  one  to  be  exercised  liffhtly.  Let  us  see  what  the 
facts  are  here.  [His  lordship  then  stated  the  facts, 
and  continued: — ]  The  question  is  whether  Mr. 
Wilson  has  been  guilty  of  professional  misconduct  in 
obtaining  ex  parte  the  order  to  tax  without  disclosing 
that  his  client  was  alleged  to  be  of  unsound  mind, 
and  that  a  petition  in  lunacy  was  pending  against 
her.  If,  on  the  evidence,  I  could  come  to  the  con- 
clusion tiiat  he  knew  on  tiie  8th  of  April  that  she  was 
of  unsound  mind,  then  I  should  say  that  he  was  g^^ty 
of  misconduct  and  ought  not  to  have  obtained  the 
order ;  but  I  cannot  come  to  that  conclusion.  I  must 
take  it  that  on  the  3rd  of  April  he  was  aware  that  she 
was  subject  to  hallucinations ;  but  it  does  not  follow 
that  he  was  then  aware  that  she  was  of  unsound  mind 


so  as  not  to  be  able  to  manage  her  affairs.  It  is  a 
difficult  thing  to  ascertain  a  person's  state  of  mind, 
and  l^e  border  line  between  sanity  and  insanity  is  not 
easy  to  fix.  No  doubt  the  lady  was  insane,  but  there 
is  no  evidence  that  he  knew  it  or  that  he  was  party 
to  any  improper  conduct,  if  there  was  any,  on  the 
part  of  Mr.  mlson  Watson,  who  assisted  Miss  Watson 
m  instructing  him ;  I  cannot  therefore  hold  Mr. 
Wilson  guilty  of  misconduct  in  instituting  legal  pro- 
ceedings on  behalf  of  a  client  whom  he  believed  to  be 
of  sound  mind. 

It  was  said  that  Shad  well,  V.O.,  in  Hartley  v. 
Gilbert,  held  that  to  take  or  continue  proceedings  in 
a  suit  after  a  petition  in  lunacy  had  been  presented 
against  the  party,  was  in  one  sense  a  fraud  upon  the 
lunacy  jurisdictioiu  In  that  case,  after  the  oeoree  in 
the  suit,  a  commission  of  lunacy  was  issued  against 
the  plaintiff,  a  married  woman  suing  by  her  next 
friend.  The  plaintiff's  husband  moved  that  all  pro- 
ceedings in  the  suit  mi^ht  be  stayed  until  after  the 
opening  of  the  commissioiL  and  the  result  of  the 
inquiries  directed  by  the  commission  was  known. 
Shadwell,  Y.C,  said :  ''  The  onl^  question  is  whether 
I  shall  allow  a  sort  of  fraud  (using  the  word  in  the 
sense  in  which  it  is  used  in  this  court)  to  be  practised 
on  tLe  jurisdiction  in  lunacy.  Primd  fade  there  is 
ffood  ground  for  supposing  that  the  suit,  instead  of 
being  conducted  by  the  next  friend,  will  be  conducted 
under  tiie  jurisdiction  in  lunacy.  Therefore  nothing 
ought  to  be  done  in  the  master's  office  until  the  court 
has  been  informed  ^^lat  has  been  the  result  of  the 
proceedings  under  the  commission  of  lunacy." 
The  Yice-chanceUor  there  does  use  the  word 
"  fraud,"  but  it  does  not  seem  to  me  that  he  meant  to 

go  the  length  of  saying  that  a  solicitor  who  believed 
is  client  to  be  sane  coSd  not  take  proceedings  in  the 
name  of  the  client  if  he  knew  that  a  petition  in 
lunacy  against  the  client  had  been  presented.  If 
that  were  so,  it  might  be  very  disadvantageous  to  the 
client.  All  that  that  case  goes  to,  in  my  opinion,  is 
that  the  court,  when  informed  of  the  petition,  will, 
in  a  proper  case,  stav  the  proceedings  until  the 
inquiry  into  the  state  of  mind  of  the  party  has  been 
completed.  In  the  present  case  an  application  to 
stay  proceedings  woula  have  been  a  proper  course  to 
take ;  but  I  can  imagine  a  case  in  which,  for  the  pro- 
tection of  the  alleged  lunatic,  it  would  be  proper 
that  the  proceedings  in  his  name  should  go  on. 

Another  authority  referred  to  was  BeaU  ▼.  Smith, 
In  that  case,  after  the{inquisition  had  been  hM,  pro* 
ceedings  in  the  name  of  the  lunatic  were  proteouted 
without  the  committee  befaiff  oommmrinated  with, 
and  the  Court  of  Appeal  held  that  there  had  been 

frofessional  misconduct  on  the  part  of  the  solicitor, 
am  bound  by  the  decision  in  tnat  case.  Moreover, 
I  a^ree  with  what  was  laid  down  by  it,  and  in  no  way 
desire  to  depart  from  it.  In  the  present  case,  when  the 
proceedings  were  instituted,  there  had  been  no  inquisi- 
tion, and  the  case  of  BeaUv.  Smith  is  only  relied  apoQ 
because  James,  L.J.,  in  his  judgment,  said :  "We 
were  referred  to  some  decisions  or  dicta  to  the  effect 
that  a  suit  becomes  abated  by  the  appointment  of  a 
committee ;  and  it  was  contended  from  this  that  theie 
was  CO  abatement  until  such  appointment.  But  there 
is  no  decision  that  it  can  go  on  in  the  interval  be- 
tween the  inquisition  ai^  the  appointment;  and 
Shadwell,  Y.C,  expressed  a  dear  opinion  that  gmng 
on,  even  after  the  commencement  of  proceedings  in 
lunacy,  would  be  a  fraud  on  the  jurisoiction."  The 
Lord  Justice  there  adopts  the  language  of  Shadweil, 
V.C,  who,  as  I  have  said,  used  the  word  **  fraud  *'  in 
a  qualified  sense,  and  meant  no  more  than  thai  the 
court  would,  in  a  proper  case,  stay  the  proceedings 
until  the  result  of  we  mquiry  was  ascertained. 
Then  it  was  said  that  the  solicitor  was  guilty  of 
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professional  misoonduot  in  not  disclosing  that  the 
petition  was  pending  when  he  obtained  the  common 
order  to  tax.  I  express  no  opinion  as  to  whether  it 
would  not  have  been  better  that  he  should  have  dis- 
closed it ;  but  if  it  was  anything  more  than  a  mistake 
it  was  not  such  misconduct  as  to  make  Mr.  Wilson 
liable  for  the  costs. 

I  think  there  is  no  reason  for  supposing  that  the 
prooeediiu^  here  were  taken  otherwise  than  in  good 
nith,  and  in  the  interest  of  the  lady  by  the  person 
advising  her.  I  discharffe  the  order  to  tax,  with 
costs,  to  be  paid  out  of  t£e  trustee's  estate ;  and  dis- 
miss tibie  motion  as  against  Mr.  THlson,  with  costs,  to 
be  paid  by  the  appucants,  who  can  apply  in  the 
lunacy   to    be    recouped   such   costs    out   of   the 


Solicitors,  King,  Wigg,  &  Co. ;  J.  E,  &  H.  Scott,  for 
0.  B.  Wildon,  Newcastle-on-Tyne. 


Chan.  Div.    J 
Kekewich,  J.  j 


Feb.  12. 


In  re  GiLBS. 

JOITBS  V,  PbNNEFATHBB.  (o.) 

AdminUitration  —  Execuior  —  Retainer  — Surety — Pro- 
misaory  note — Money  due,  hut  not  paid^Beceiver — 
Claim  a/ter  chief  der^a  certificate  filed, 
A  eurety  who  ie  one  of  ike  executors  of  a  testator  is 
entitled  to  exercise  hie  right  of  retainer  in  respect  of  the 
debt  for  which  he  ia  surety ,  if  due  though  unpaid,  out 
of  the  assets  of  the  testator  paid  into  court   by  the 
executora    in    an   adminiatration    action ;    and    auch 
daim  is  not  made  too  late  even  if  firat  made  afUr  the 
chief  clerl^a  certificate  haa  become  binding, 
uummons* 

On  the  28th  of  March,  1891,  the  defendant  Colonel 
Pennefather,  who  was  one  of  the  executors  of 
Thomas  Giles,  the  testator  in  this  action,  gave 
jointly  with  the  deceased  a  promissory  note  for  £1,000 
to  Messrs.  Pomfret,  Burra,  &  Co.,  the  decoised's 
bankers,  payable  six  months  after  date  with  interest 
at  5  per  cent.  The  defendant  Pennefather  joined  in 
the  note  simply  as  surety  for  T.  Giles. 

l%e  bankers  made  a  daim  in  this  action,  which  was 
an  ordinary  creditors'  administration  action,  and 
their  claim  had  been  allowed,  ^e  usual  administra- 
tion decree  had  been  made,  and  the  chief  clerk's 
certifioate  had  been  filed  and  become  binding,  from 
which  it  appeared  the  estate  was  insolvent 

The  executors  had  paid  into  court  £5,000,  proceeds 
of  the  realization  of  the  personal  estate,  and  had 
subsequently  paid  £770  to  the  receiver*  who  was 
appointed  in  ue  action. 

The  defendant  Pennefather  had  not  paid  the 
amount  due  on  the  note,  but  now  applied  by 
snniinans,  which  came  on  with  the  further  considera- 
tion of  the  action  for  liberty  to  prove  against  the 
estate  of  the  testator  for  the  sum  of  £1,000  and 
interest  thereon  from  the  28th  of  March,  1891,  at  the 
rate  of  5  per  cent.,  notwithstanding  the  time  limited 
lor  entering  claims  had  expired,  and  for  liberty  to 
exercise  his  right  of  retainer  as  one  of  the  executors 
of  the  testator. 

Warrington,  Q,C.,  and  Sebaatian,  for  the  defendant 
Pennefather. — An  executor  who  is  a  surety  and  pays 
moneys  into  court  is  entitled  to  the  right  of  retainer, 
although  he  has  not  actually  paid  the  debt.  The 
surety,  if  he  were  not  the  executor,  could  sue  the 

(a.)  Reported  by  F.  T.  Dtjka,  Esq.,  Barrister-at- 
Law. 


executor  and  could  have  paid  the  debt  out  of  the 
£5,000  in  hand  before  it  was  paid  into  court :  Niahet 
V.  Smith,  2  Bro.  C.  C.  579 ;  Ferguaon  v.  Gibaon,  L.  B.  14 
Eq.  379,  21  W.  B.  Dig.  6.  Though  In  re  Earriaon, 
Latimer  v.  Earriaon,  34  W.  B.  736,  32  Ch.  D.  395,  is 
primd  facie  against  him,  the  question  as  to  present 
right  of  ind^anity  was  not  argued  nor  were  the 
former  two  cases  cited.  Payment  into  court  makes 
no  difference :  Chiaswn  v.  Dexoes,  5  Buss.  29 ;  Rich' 
mond  V.  White,  27  W.  B.  878,  12  Ch.  D.  361. 

Renahaw,  Q,C,,  and  Waggett,  for  the  plaintiff. — The 
claim  is  too  late:  Player  v.  FozfuUl,  1  Buss.  538; 
Ex  parte  Campbell,  Campbell  v.  Campbell,  29  W.  B. 
233,  16  Ch.D.  198. 

They  also  cited  In  re  Orme,  Evana  v.  Maxwell,  50 
L.  T.  N.  S.  51,  32  W.  B.  Dig.  6. 

Ebkbwioh,  J. — ^There  is  no  doubt  as  to  the  general 
law  that  persons  claiming  to  be  creditors  are  iJlowed 
to  come  in  at  anv  time  on  reasonable  terms,  so  lone 
as  there  are  funds  available  and  so  as  not  to  disturb 
any  prior  division  that  may  have  been  made;  and 
this  nas  been  flowed  even  after  a  second  further 
consideration. 

Under  an  order  for  the  administration  of  an  estate 
the  executors'  right  to  retain  is  preserved.  But  it  is 
said  here  that  he  is  too  late,  and  reliance  was  placed 
on  the  case  of  Player  v.  FoxhdU;  but  tliat  case  is 
explained  and  dealt  with  by^Bacon,  Y.C,  in  his  judg- 
ment in  Ex  parte  Campbell,  where  the  Yice-Uhan- 
cellor  says  that  "  the  executor's  right  is  one  which, 
like  any  other,  may  be  lost,  forfeited,  or  released. 
But  I  cannot  entertain  any  doubt  that  under  an  order 
that  the  estate  shall  be  applied  in  payment  of  debts 
in  a  due  course  of  adimnistration  the  executor's 
right  to  retain  is  preserved.  His  right  is  a  plain  l€^g;al 
right,  and  he  has  done  nothing  either  by  instituting 
a  creditor's  suit  or  by  submitting  to  account  in  the 
ordinary  form,  which  shows  any  intention  to  relin- 
quish it."  Here  I  can  see  no  intention  on  the  part 
of  the  ai>plicant  to  forfeit  or  release  it.  The  delav  on 
his  part  is  amply  explained.  The  bankers  proved  for 
theiull  amount.  The  estate  has  not  been  distributed, 
and  there  is  no  difficulty  as  to  the  proof.  As  executor 
he  may  daim  to  retain,  if  he  has  a  present  debt.  In 
In  re  Orme  Kay,  J.,  directed  the  application  to  stand 
over  to  see  if,  in  fact,  the  applicant  had  to  pav  the 
debt;  but  here  that  course  would  be  absurd,  as 
Colonel  Pennefather  would,  of  course,  be  at  once 
called  on  to  pay.  He  has  the  riffht  tojprove ;  there  is 
therefore  no  convenience  to  be  obtained  in  causing  it 
to  stand  over. 

But  then  it  is  said  that  until  he  has  paid  he 
has  no  riffht  to  retain,  and  for  this  proposition 
the  case  of  In  re  Harriaon,  Latimer  v.  Jaarriaon,  is 
relied  on ;  but  in  that  case  neither  Ferguaon  v.  Gibaon 
nor  Niabei  v.  Smith  was  cited,  and  it  does  not  really 
touch  the  point.  Pearson,  J.,  in  tliat  case  said  that 
there  was  no  debt  due  to  the  surety  before  payment, 
whidi  is  true,  for  the  right  to  indemnity  is  not  a  debt ; 
and  then  he  devotes  his  mind  to  the  question  whether 
tiiere  could  be  a  right  of  retainer,  as  there  were  no 
moneys  in  his  hands  at  the  time  when  the  debt 
matured.  Whatever  may  be  the  value  of  that  case,  it 
is  entirely  unaffected  by  anything  I  say  on  the 
present  question,  as  it  does  not  affect  the  point  in 
this  case.  Colonel  Pennefather  has  an  equitable  debt 
whidi  can  be  converted  into  a  leg^  debt  oy  payment. 
The  bank  debt  should  be  paid  in  full,  and  Uie  appli- 
cant is  entitled  to  his  costs. 

Solicitors,  Kingeford,  Dorman,  &  Co,,  for  James 
Bannon,  New  Bomney,  Kent;  Warren,  Murton,  <fe 
Miller,  for  Eallett,  Creery,  A  Co,,  Ashford,  Kent^ 
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Mid-Kent  Fruit  Paotoey. 
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Chan.  Div.  1  To«   17 

Vaughan  Williams,  J.  ]  *'*^  ^^• 

Mm-EENT  Fbxtit  Factory,  (a.) 

Company — Winding  up — Set-off— Mutual  deaHnga — 
Money  on  deposit — Bankruptcy  Act,  1883  (46  <fc  47 
Vict,  c.  52),  8.  SS—Judicature  Act,  1875  (38  <fe  39 
Vict.  c.  77),  8.  10. 

A  company  which  was  being  pressed  by  its  creditors 
deposited  certain  moneys  with  a  firm  of  solicitors  to  settle 
certain  claims,  and  after  the  claims  had  been  paid  a 
balance  remained  in  the  hands  of  the  solicitors.  Shortly 
afterwards  the  company  passed  resolutions  for  voluntary 
winding  up,  which  was  continued  under  supervision. 
No  cuxoutU  had  been  rendered  to  the  company  by  the 
solicitors,  though  they  kept  an  account  in  their  books 
showing  the  various  receipts  and  payments,  and  there 
was  no  evidence  that  the  company  had  in  any  way  con- 
sented to  any  portion  of  the  money  being  applied  to  any 
purpose  other  than  that  for  which  it  had  been  originally 
deposited  with  the  solicitors.  The  solicitors  claimed  to 
set  off  a  debt  for  costs  against  the  liquidator's  daim  in 
the  winding  up  for  the  balance. 

Held,  that  there  was  no  set-ojf. 

Observations  on  the  meaning  of  section  38  of  the  Bank- 
ruptcy Act,  1883. 

The  above-named  company  was  being  wound  np 
under  supervision  of  the  ooxat,  and  a  question  arose 
in  the  winding  up  as  between  the  liquidator  and  a 
firm  of  solicitors  with  whom  moneys  had  been 
deposited  by  the  company  to  settle  certain  claims 
whether  a  balance  of  these  moneys,  after  the  claims 
had  been  paid,  could  be  set  off  by  the  solicitors 
against  a  debt  for  costs,  or  whether  they  belonged  to 
the  liquidator. 

Early  in  the  year  1892  the  company  was  pressed 
by  some  of  their  creditors,  who  had  got  judgments, 
and  they  deposited  certain  moneys  with  their  then 
solicitors  and  instructed  them  to  settle  the  claims  of 
the  creditors.  The  solicitors  settled  some  of  the 
claims,  and  had  a  balance  in  their  hands.  The 
solicitors  kept  an  account  of  these  transactions 
with  the  company  in  their  own  books,  showing  the 
various  receipts  and  payments,  but  there  was  no 
evidence  that  they  ever  rendered  an  account  to  the 
company.  In  March,  1892,  the  company  went  into 
voluntary  liquidation,  which  was  afterwards  continued 
under  supervision.  The  solicitors  claimed  to  set  off 
the  balance  above  mentioned  against  the  amount  of 
their  costs  incurred  poor  to  the  winding  up. 

This  was  a  summons  taken  out  in  the  winding  up 
by  the  liquidator  to  determine  the  question  whether 
the  said  balance  could  be  properly  set  off  against  the 
amount  due  for  costs. 

Micklem,  for  the  summons. — ^The  money  was  given 
to  the  solicitors  for  a  specific  purpose,  and  the 
balance  belonged  to  the  company  and  ought  to  be 
paid  to  the  company.  There  can  in  these  droum- 
stances  be  no  set— off 

He  referred  to  In  re  Pollitt,  41  W.  B.  89,  [1893] 
1  Q.  B.  175. 

C,  E,  E,  Jenkins,  for  the  solicitors. — ^The  specific 
purposo  came  to  an  end  when  the  claims  had  been 
paid.  After  that  the  balance  was  in  tibe  hands  of  the 
solicitors  as  a  mere  debt  due  to  the  company,  and  the 
provisions  contained  in  section  38  of  the  Bankruptcy 
Act,  1883  (which  by  section  10  of  the  Judicature  Act, 
1875,  are  extended  to  companies),  as  to  "mutual 
dealings"  apply,  and  tiie  balance  can  be  set  off 
against  the  sum  due  to  the  solicitors  for  costs. 


(a.)  Reported  by  V.  DE  S.  Fowke,  Esq.,  Barrister- 
at-Law. 


He  referred  to  PaXmer  v.  Day,  ante,  p.  14,  [1896] 
2  a  B.  618;  Jack  v.  Kipping,  30  W.  B.  441,  9 
a  B.  D.  113. 

Micklem  replied. 

Yaughak  Williams,  J. — In  this  case  a  set-off 
cannot  be  allowed.    The  summons  is  raised  in  a  very 
convenient  form — i,e,,  on  an  agreed  statement  of  facts, 
the  substance  of  which  is  that  certain  sums  were  de- 
posited by  ^e  company  with  its  former  solicitors  for 
a  specific  purpose,  and  it  is  not  denied  that  so  long  as 
they  were  retained  by  the  solicitors  for  that  purpose 
there  was  no  riffht  on  the  solicitors*  part  to  any  set- 
off; but  it  is  said  that  before  the  date  of  the  winding 
up  the  purpose  for  which  the  moneys  had  been  de- 
posited had  failed— I.e.,  the  moneys  had  been  applied 
as  far  as  i^ey  could  be.     That  is,  the  judgment 
creditors  of  the  company  are  said  to  have  agreed  to 
accept  a  composition  on  their  debt,  the  composition 
and  the  costs  nave  been  i>aid,  and  there  is  no  purpose 
to  which  the  balance  remaining  in  the  solicitorr  hands 
can  be  applied.    It  remains  in  the  solicitors'  hands  as 
a  debt  due  to  the  company,  and  the  liqiddator  now 
claims  payment  of  it.    The  solicitors  say  they  are  en- 
titled to  set  it  off  against  their  costs,  and  lagree  with 
them  to  the  extent  that  if  it  can  be  shown  that  the 
moneys  in  question  remained  in  the  hands  of   the 
solicitors  wil^  the  knowledge  and  consent  of  the 
company  after  the  judgment  creditors  had  been  paid 
their  composition,  the  solicitors  would  be  entitlea  to 
set  off.    ft  would  be  a  mere  debt  due  to  the  company 
from  their  solicitors.    But  it  is  denied  that  it  ever  did 
so  remain  in  the  huids  of  the  solicitors  of  the  com- 
pany.   Primd  facie  the  moneys  were  paid  for  a  specific 
purpose,  aad  primd  fade  they  would  be  held  for  that 
specific  pur|k>se,  and  when  that  purpose  had  been 
satisfied  the  solicitors  would  have  to  return  the  balance 
to  the  company.    The  onus  is  therefore  on  the  solici- 
tors to  show  consent  by  the  company  to  their  retain- 
ing the  moneys  in  question,  and  I  fall  to  find  evidenoe 
of  such  consent.    There  is  nothing  to  show  that  the 
solicitors  ever  communicated  to  the  company  the  fact 
of  their  having  a  balance  in  their  hands,  or  that  they 
rendered  any  account  to  the  company  before  the 
company  went  into  liquidation.    Nothing,  therefovB, 
happened   to  change  the   purpose   for   which    tlie 
moneys  were  originally  paid,  and  no  set-off  can  there- 
fore be  sllowed. 

That  is  sufficient  to  dedde  the  present  case,  but 
I  wish  to  say  a  word  on  the  "mutual  credit" 
section  in  the  Bankruptcy  Act  of  1883.  The 
law  has  been  modified  by  the  insertion  of  the 
word  mutual  **  dealings  "  in  this  Act.  Many  matters 
now  fall  within  the  section  which  formerly  did 
not,  but  the  necessity  for  mutuality  has  not  ceased. 
At  one  time  there  had  to  be  mutual  debts ;  then  it 
was  held  that  mutual  transactions  resulting  in 
debts  would  be  sufficient,  and  then  mutual  trans- 
actions which  would  probacy  result  in  debts, 
finally  there  came  the  Bankruptcy  Act,  1883,  iHuck 
(section  38)  includes  all  '*  mutual  dealings**  between 
the  bai^Erupt  and  others,  but  mutuality  must 
always  appear.  Palmer  v.  Day  has  been  dted  to 
show  that  no  mutuality  is  necessary,  and  that  every 

frovable  debt  in  bankruptcy  falls  within  the  sectiMi. 
am  of  opinion  that  Pcumer  v.  Day  did  not  decide 
that.  The  Lord  Chief  Justice  said:  "The  seoticni, 
however,  in  its  present  shape  has  been  held  applicable 
to  all  demands  provable  in  bankruptcy  and  so  as  to 
indude  claiins  as  well  in  reject  of  debts  as  of 
damages,  liquidated  or  unliquidated,  provided  they 
arise  out  of  contract.*'  The  Lord  Chief  Justice  clearly 
limits  the  operation  of  the  section.  The  present  clatm 
does  not  anse  out  of  contract  at  all.  It  is  a  daim  to 
retain  moneys  paid  to  the  soUdtors.    It  has  been  i 
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that  the  seotioii  ooven  olaims  lor  oosts,  but  in  the 
case  of  JcKk  v.  Kipping  the  claim  for  costs  was  only 
allowed  to  come  witlun  the  section  on  the  ground 
that,  the  daim  of  the  trustee  being  for  the  price  of 
goods,  the  misrepresentation  by  the  vendor  leading 
to  the  purchase  was,  as  between  vendor  and  pur- 
chaser, a  "  mutual  dealing  "  within  the  section.  In 
the  present  case  no  set-off  can  be  allowed,  because 
ihe  money  was  received  under  a  contract  to  be  applied 
fer  a  specific  purpose,  the  contract  was  never  deter- 
mined, and  the  company  never  consented  to  the  money 
being  applied  to  any  oUier  purpose. 

Solicitors,   WcUerhouse,   Wirderhotham,  Harrison,  & 
Harper  ;  Saundera,  Hawka/ord,  &  Bennett, 


(lindley  and  Kay,  L. JJ.)  /  ^^^'  ^^• 

Hanks  v.  BaiDQ3(AN.  (a.) 

Tramway  —  Byt^law  —  Be/uaal    to   pay  the  fare  in 
default  of  producing  ticket. 

A  hye^law  made  by  a  tramways  company  provided  as 
fdUowB :  "  Rack  passenger  shall  show  his  tiacet  (if  any)^ 
when  required  00  to  do,  to  the  conductor  or  any  duly 
authoriaed  servant  of  the  company,  and  shall  also,  when 
required  90  to  do,  either  deliver  up  his  ticket  or  pay  the 
fare  legaUy  demiandahle  for  the  distance  travelled  over  by 
such  paseenger  ;  "  another  hye-law  imposed  a  penalty  for 
breach  of  any  of  the  bye^laws.  A  passenger,  who  had 
already  paid  his  fare,  was  unahU  to  produce  his  ticket, 
having  inadvertenUy  torn  it  up,  and  refueed  to  pay  the 
fare  a  second  time.  He  was  summoned  under  the 
penalty  byC'law. 

Held,  that  tlie  magiatnxte  was  bound  to  convict  him. 

Case  stated  hj  a  metropolitan  police  magistrate. 

The  bye-law  m  question  was  made,  in  pursuance  of 
the  Tramways  Act,  1870,  by  the  North  Metropolitan 
Tramways  Go.  Another  bye-law  imposed  a  penalty 
of  £2  for  the  breach  of  any  of  the  bye-laws  of  the 
company. 

A  sununons  was  taken  out  against  the  respondent 
under  the  bye-laws  for  refusing  to  deliver  up  his 
ticket  or  to  pay  the  fare.  It  appeared  that  the 
respondent  had  already  paid  his  fare,  but  he  had 
inadvertently  torn  up  his  ticket. 

The  magistrate  found  that  the  respondent  had  no 
fraudulent  intent,  and  dismissed  the  summons,  but 
stated  a  case. 

C.  W.  Mathews,  for  the  Tramway  Co.— The  bye- 
law  was  made  for  the  purpose  of  protecting  the 
company  from  the  dishones^  of  their  servants.  The 
case  of  Heap  v.  Day,  34  W.  B.  627,  51  J.  P.  213,  is 
exactty  in  point,  in  which  it  was  held  that  a  bye-law 
in  exactly  similar  terms  was  a  valid  bve-law,  and 
that  a  person  who  refused  to  deliver  up  his  ticket  or 
pay  the  fare  was  rightly  convicted  under  it. 

The  respondent  was  not  represented. 

liDTDLET,  L.J. — ^The  appeal  must  be  allowed.  One 
sees  the  reason  for  a  bye-law  of  this  kind.  It  is  not 
Tei^  happily  worded,  but  the  appellant's  construction 
of  it  is  right.  It  is  quite  obvious  that  it  would  be 
destroying  the  utility  of  the  bye-law  to  follow  the 
soggestion  I  made — ^namelv,  that  a  person  could  not 
be  called  upon  to  pay  the  fare  twice  over.  The  case 
does  not  find  whether  the  respondent  had  the  means 
to  pay.  If  he  had  lost  not  only  his  ticket  but  his 
money  too—if,  for  instance,  he  had  had  his  pocket 
pidced — I  do  not  know  what  effect  that  would  have. 

(a.)  Reported  by  C.  G.  Wilbraham,  Esq.,  Bar- 
risterM^Law. 


But  here  there  was  nothing  to  show  that  he  had  no 
money,  and  he  ought  to  have  paid. 

Kay,  L.  J. — This  bye-law  has  the  force  of  an  Act 
of  Parliament.  The  respondent  ought  to  have  paid 
the  fare  demanded.  If  he  had  already  paid  it  before, 
he  might,  perhaps,  have  recovered  back  the  second 
payment;  out  to  refuse  to  pay  was  to  commit  an 
offence  against  the  bye-law. 

Solicitor  for  the  appellant,  Hugh  Godfrey. 


Jan.  14,  15. 


Q.  B.  Div.  1 

(Wright  and  Kennedy,  JJ.)  j 

HoDDiNOTT,  SuRVBYOB  OF  Taxbs  {Appellant),  V. 
The  Home  and  Colonial  Stobbs  (Ldcitsd) 
{Beapondents),  (a.) 

Inland  revenue — Inhabited  house  duty — Tenements-^ 
Lessee  dividing  premises  into  a  dvodling^hovse  and  a 
shop  respectively — Lessee  retaining  the  shop  and  sub^ 
letting  the  dwelling-house — Assessment  made  on  the 
whole  of  the  premises — House  Tax  Ad,  1803,  s.  10 — 
48  Geo.  3,  c.  55,  schedule  B,  rr.  3,  6,  14— Zand  Tax 
Act,  1851 — Customs  and  Inland  Revenue  Act,  1878 
(41  <fc  42  Vict.  c.  15),  s.  13  (1)  and  (2). 

A  trading  company  became  the  lessees  of  a  house, 
which  they  had  divided,  before  taking  possession,  into 
two  distinct  and  separate  tenements.  The  lower  tenement 
they  retained  themselves,  but  used  it  solely  as  a  shop  for 
the  purposes  of  their  trade,  the  upper  tenement  they  let 
for  residential  occupation  to  a  tenant,  who  was  not  a 
servant  of  the  company. 

The  whole  of  the  premises  having  been  assessed  to 
inhabited  house  duty : — 

Held,  that  the  assessment  was  right,  as  the  exemption 
conferred  by  section  13  of  the  Inland  Revenue  Act,  1878, 
in  respect  of  business  premises,  was  intended  to  extend 
only  to  the  case  of  a  person  who  let  the  whole  of  a 
house  in  separate  tenernents,  and  did  not  apply  where 
the  landlord  or  lessee  retained  the  occupation  of  part  of 
the  premises  for  the  purposes  of  his  oum  biisiness  or 
trade. 

Appeal  by  the  surveyor  of  taxes  for  the  Finsbury 
Division  of  the  coimty  of  Middlesex  against  a 
decision  of  the  Cooimissioners  for  Oeneral  Purposes. 

The  facts,  as  set  out  in  the  special  case  stated  by  the 
commissioners,  were  as  follows.  The  Home  and 
Ck)lonial  Stores,  Limited,  the  respondent  company, 
was  a  compemy  with  a  registered  office  at  No.  114, 
Paul- street,  Finsbury,  having  some  270  branch 
establishments  at  various  places  in  London  and  the 
provinces.  In  1892  they  wanted  to  open  another 
branch  shop  in  Finsbury,  and,  being  unable  to  find  a 
shop  only  to  let,  thev  decided  to  take,  on  a  twenty- 
one  years  lease,  tiie  whole  of  152,  Stroud  Green-road. 
This  house  consisted  of  a  shop  and  parlour  on  the 
ground  floor,  with  a  side  door  and  passage  from  the 
street,  and  two  floors  over.  Before  they  took 
possession  they  had  the  premises  divided  into  two 
portions,  bv  putting  up  a  matchboard  partition  and 
barring  and  screwing  up  two  doors,  so  as  to  cut  off 
entirely  the  residential  part  of  the  house  from  the 
shop  and  parlour.  That  portion  so  divided  off  for 
residence,  they  sublet  to  a  Mr.  Hawke,  who  was  in 
no  way  connected  with  the  company,  at  a  weekly 
rental  of  15s.,  which  induded  all  rates  and  taxes. 
The  other  part  of  the  house  the  company  retained  for 
their  own  use,  occupying  it  in  the  daytime  only,  and 
then  solely  for  the  purposes  of  their  business.    Each 

(a.)  Beported  by  Bbskinb  Bbid,  Bsq.,  Barrister- 
at-Law. 
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part  was  thus  an  entirely  separate  tenement,  there 
being  no  internal  oommonication  or  means  of  aooess 
between  the  two  portions,  which  had  each  a  separate 
entrance  from  titie  street  and  separate  sanitary 
arrangements. 

The  company  had  been  assessed  for  inhabited  house 
duty  for  the  year  1894-5  on  the  full  value  of  the 
whole  of  tiie  premises,  152,  Stroud  Qreen-road.  The 
company,  considering  they  were  not  liable  to  pay 
inhabited  house  duty  on  the  whole  of  the  premises, 
but  only  on  the  residential  portion  of  them  (under 
the  agreement  to  pay  all  rates  and  taxes  with  their 
sub -tenant),  appealed  to  the  commissioners.  The 
commissioners  allowed  the  appeal,  and  reduced  the 
assessment  from  £100  at  6d.  in  the  £  to  £32  at  3d. 
in  the  £. 

The  surveyor  of  taxes  appealed  against  this 
decision. 

Sir  B.  E,  Wehatert  A.G.  {DancktoerU  with  him^, 
for  the  Crown. — The  question  here  is  whether 
the  whole  or  only  a  part  of  these  premises  are 
chargeable  with  inhabited  house  duty.  No  (question 
arises  as  to  the  party  by  whom  that  duty  is  to  be 
paid.  I  submit  that  the  company  is  liable  to  pay 
duty  on  the  value  of  the  whole  house,  for  it  is 
neiuier  "  divided  into  nor  let  in  different  tenements '' 
within  the  meaning  of  section  13  (1)  of  41  &  42  Vict, 
c.  15  (Inland  Bevenue  Act,  1878).  That  exemption 
does  not  apfidy  to  the  case  of  a  special  letting  off  of 
any  part  of  the  premises  by  a  person  who  has  the 
right  to  occupy  the  whole,  so  long  as  he  actually 
occupies  the  premises  himself:  Eusaell  v.  CouUs,  19 
Sco.  L.  B.  197,  1  Tax  Cas.  469.  The  mere  barring 
and  screwing  up  of  internal  doors  does  not  constitute 
a  structural  separation  or  division. 

The  following  cases  were  referred  to :  The  York- 
ahire  Fire  and  Life  Insurance  Co,  v.  Clayton,  29  W.  B. 
539,  6  Q.  B.  D.  557,  1  Tax  Cas.  336 ;  on  appeal,  30 
W.  B.  174,  8  a  B.  D.  421,  1  Tax  Cas.  479;  The 
Attomey-Otnend  v.  Mutual  Tontine  Investment 
Chambers  Aseociationt  Limited,  24  W.  B.  9,  L.  B. 
10  Ex.  305 ;  In  re  Cowan  and  Strachan,  17  Bco.  L,  B. 
314,  1  Tax  Cas.  245. 

E.  M.  Bray  {A,  Clarke  WUlicms  with  him)  for  the 
respondent  company.  —  Whether  the  structural 
dividing  in  this  instance  is  sufficient  to  satisfy  the 
statute  or  not,  is  a  question  of  fact.  It  has  been 
found  by  the  commissioners  that  there  was  a  physi- 
cal and  bond  fide  dividing  of  the  premises,  and  fiiat 
point  of  evidence  cannot  again  be  gone  into.  In 
Chapman  v.  The  Boyal  Bank  of  Scotland,  30  W.  B. 
81,  7  a  B.  D.  136,  1  Tax  Cas.  363,  Hawkins,  J., 
said  :  <*  1  do  not  apprehend  that  any  particular  mode 
of  division  is  essential,  provided  that  mere  is  an  actual 
division  into  separate  t^ements.  It  does  not  matter 
whether  the  division  is  by  brick  wall  or  by  lath  and 
plaster,  or  by  matohboarding ;  but  there  must  be 
such  a  division  that  anyone  going  over  the  premises 
woidd  say,  '  This  is  one  tenement ;  that  is  another.' " 

S^BIGHT,  J.— We  are  agreed  that  the  structural 
Tiding  in  this  case  may  be  assumed  to  be  sufficient.] 
Then,  me  premises  being  divided  into  two  rateable 
distinct  tenements,  the  exemption  given  by  section 
13  of  41  &  42  Vict,  c  15  is  rightly  dauned  for 
that  part  used  solely  for  business  purposes.  In 
AUan  V.  Thomson,  21  Sco.  L.  B.  741,  2  Tax  Cas.  52, 
where,  in  a  common  tenement,  the  same  person  occu- 
pied, as  a  dwelling-house  and  as  a  shop  respectively, 
two  separate  tenements,  the  value  of  the  shop  was 
not  included  in  the  assessment  value  of  the  premises. 

SITbighTjJ. — ^The  difficulty  you  have  to  get  over  is 
e  question  of  letting.]  That  is  so.  The  exemp- 
tion has  been  granted  to  the  freeholder  where  pre- 
mises have  been  let  under  similar  circumstances  to  the 


present,  and  the  exemption  is  by  inference  intended 
to  be  extended  to  the  Lsaseholder. 

He  dted  Nishet  v.  Mclnnee,  21  Sco.  L.  B.  740,  2 
Tax  Cas.  55 ;  SmUes  v.  Crooke,  23  Sco.  L.  B.  489,  2 
Tax  Cas.  162 ;  Corke  v.  Brims,  20  Sco.  L.  B.  778,  1 
Tax  Cas.  531 ;  Allan  v.  Miller,  26  Sco.  L.  B.  491,  2 
Tax  Cas.  446. 

Sir  R,  E.  Webster,  AM.,  in  reply.— In  all  the 
Scotch  cases  the  whole  of  the  premises  were  *'let," 
and  they  are  no  authority  in  support  of  the  respon- 
dent's case.  The  only  exception  is  the  case  of  AlUn 
V.  Thomson;  but  that  is  distinguishable,  and  was 
dedded  on  other  grounds  applicable  to  Sootoh  law 
only. 

Wbight,  J. — In  this  case  there  was  a  building 
which  was  a  dwelling-house  unquestionably,  and  was 
inhabited  at  the  same  time  as  a  dweUing-house. 
The  respondents,  desiring  to  take  the  benefit  of  the 
exemption  conferred  by  the  Inland  Bevenue  Act  of 
1878,  barricaded  off  a  portion  of  the  building  which 
was  properly  speaking  the  inhabited  part,  and  kept 
for  themselves  the  part  of  the  building  which  they 
desired  to  use  for  a  shop ;  and  they  let  to  a  weekly 
tenant,  or,  at  any  rate,  to  a  tenant  paying  a  weeklj 
rent,  the  other  or  upper  part;  and  the  question  la 
whether  that  brings  mem  within  the  exemption. 

The  liability  to  the  inhabited  house  duty  depends 
in  the  first  place  upon  the  Land  Tax  Act  of  1851» 
which  fixes  the  amount  to  be  paid  on  inhabited 
houses,  and  enacts  that  the  provisions  of  the  former 
Acts  shall  be  applicable.  Then  the  provisions  of  the 
former  Acts  that  are  applicable  are,  first,  the  10th 
section  of  the  House  Tax  Act,  1803,  which  says  that 
every  dwelling-house,  and  so  forth,  shall  be  brought 
into  charge;  and  the  next  Act  is  the  Act  of  1808, 
Schedule  B,  the  schedule  of  duties  made  payable  on 
all  inhabited  dwelling-houses  according  to  the  value 
thereof.  Bule  1  directs  that  "The  duties  are  to 
be  charged  annually  on  the  occupier  or  occupiers 
for  the  time  being  of  every  sudi  dwelling-house.** 
Then  by  rule  3  all  shops  and  warehouses  which  are 
attached  to  a  dwelling-house,  or  have  any  communi- 
cation therewith,  sh^,  in  charging  the  duties,  be 
valued  together  with  the  dwelling-house,  and  so  forth. 
Passing  by  rule  6  for  the  moment,  I  need  only  refer  to 
rule  14  in  order  to  exdude  it.  It  was  contended  that 
rule  14  applies  in  this  case,  but  it  dearly  has  no 
application  whatever,  because  rule  14  applies  only 
where  the  different  tenements  in  the  dwelling-hoase 
are  distinct  properties.  Therefore  there  remains  only 
rule  6  to  mention.  Bule  6  is  the  only  rule  providing 
for  different  parts  of  a  house  being  let  to  difforCTit 
tenants.  It  says:  <*  Where  any  house  is  or  shaU  be 
let  in  diffisrent  storeys,  tenements,  lodgings,  or  land- 
ings, and  shall  be  inhabited  l^  two  or  more  persons 
or  families,  the  same  shall  nevertheless  be  onarged 
as  if  such  house  was  inhabited  by  one  person  or 
family  only,  and  the  landlord  or  owner  shall  be 
deemed  and  taken  to  be  the  occupier  of  such 
dwelling-house,  and  shall  be  charged  with  the  said 
duties."  So  the  law  stood  until  1878.  If  it  had 
stood  there,  it  seeois  to  me  to  be  plain  that  the 
respondents  here  would  have  been  liaole  to  the  duty 
which  the  Crown  daims.  They  were  oooupiera  <» 
that  which  was  an  inhabited  dwelling-house.  By 
rule  3  the  part  used  as  a  shop  was  to  be  valued  in 
with  the  inhabited  part,  and  as  it  seems  to  me  mle 
6  would  have  been  inapplicable.  Whether  or  not 
rule  6  means  by  the  woros  "  where  any  house  shall 
be  let  in  different  storeys,"  where  the  whole  hoose 
shall  be  let  in  different  storeys,  I  do  not  know,  and 
it  is  not  necessary  to  dedde.  But  rule  6  taken  by 
itself  does  not  require  that  there  shall  be  more  than 
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one  set  of  inhabitants  in  order  for  it  to  apply  at  all, 
and  therefore  whether  that  rule  applied  or  not  the 
Tespcmdents  would  be  liable.  Then  comes  the  Act  of 
1878,  which  says  (section  13} :  **  Where  any  house, 
being  one  propwty,  shall  be  divided  into  and  let  in 
different  tenements,  and  any  of  such  tenements  are 
oocapied  solely  for  the  purpose  of  any  trade  or 
bostness  •  •  .  the  person  chargeable  as  occupier 
of  the  house  shall  be  at  liberty  to  give  notice  in 
writing  .  •  .  and  after  the  receipt  of  such  notice 
by  the  surveyor  the  commissioners  acting  in  the 
execution  of  the  Acts  relating  to  the  inhabited 
house  duties  shall,  upon  proof  of  the  facts  to  their 
satisfaction,  grant  relief  m>m  the  amount  of  duty 
diarged  in  the  assessment  so  as  to  confine  the  same 
to  the  dutv  on  the  value  according  to  which  the 
boose  should,  in  their  opinion,  have  been  assessed, 
if  it  had  been  a  house  comprising  only  the  tenements 
other  than  such  as  are  occupied  as  aforesaid  or  are 
unoccupied." 

On  this  and  the  applicability  of  this  enactment 
various  questions  have  been  raised.  It  is  not 
neoesaary  absolutely  to  decide  whether  there  was  a 
sufficient  division  here.  Some  of  the  expressions  in 
Yorkshire  Fire  Assurance  Co,  v.  Clayton  no  doubt 
indicate  that  there  must  be  what  is  called  a  structural 
division,  whatever  that  is.  I  should  think  that  such  a 
division  as  existed  in  this  case  might  be  sufficient. 
I  believe  my  brother  Hawkins,  in  the  case  of  Chap- 
man ▼.  Boydl  Bank  of  Scotland,  said  he  could  not 
see  why  a  carpentry  division  may  not  be  just  as 
effectual  as  a  bricklayer's  division  o|  the  premises. 
I  certainly  should  not,  therefore,  be  inclined  to  decide 
tiie  caee  in  favour  of  the  Grown  on  that  point. 

But  then  there  comes  another  question.     There 
has    been  a   division    of    judicial    opinion    as    to 
whether    this  section  has  any  application  so   long 
as  the  lessor  remains   in    occupation  of   any  part 
of  the  house.    It    is   very  difficult  to  discover  the 
real  meaning  of   the  Le^slature   on   the   subject. 
I  am  inclined  myself  to  think,  with  the  majority 
of  judges   who   have  expressed  opinions  upon  it, 
that  the    section   ought  to  be  construed  according 
to  its  strict  Uteral  meaning,  where  the  whole  of  the 
house,  being  one  property,  is  altogether  divided  into 
and  altogeuer  let  out  into  different  tenements.    The 
respondents  actually  occupy  a  part  of  this  building, 
thoughnotthe  part  which isactually  inhabited ;  and,  as 
it  isan  inhabited  dwelling-house  and  they  substantially 
occupy  the  house,  they  are  liable,  unless  they  bring 
themselvee  strictly  within  the  terms  of  the  exemp- 
tion.   I  do  not  think  the  exemption  relied  on  is 
appHcaUe  to  ^is  case,  as  I  think  the  words  "  let  in 
different  tenemente  "  mean  let  to  different  persons  by 
the  general  lessor,  and  do  not  include  a  case  where 
the  general  lessor  has  let  the  whole  of  the  premises  to 
one   tenant,  and  that   tenant   sublets  a  part  and 
ooeopies  the  rest  as  here.    If  you  read  the  section  as 
if  it  referred  to  the  letting  by  the  superior  landlord, 
then  it  does  not  apply,  because  the  superior  landlord 
has  neither  divided  the  house  nor  let  it  to  different 
tenants.    If  you  read  the  section  as  referring  to  the 
inferior  lanmord — ^the  respondents — then  it  cannot 
smply,  because  they  have  not  let  nor  tried  to  let  the 
tibop  at  aU.  The  exemption  asked  is  for  a  shop  in  the 
caee  of  a  person  who  does  not  become  chargeable  to 
the  inhamted  house  duty  as  occupier,  by  reason  of 
his   letting  out  the  whole  of  the  building  which  is 
called  a  house.    In  my  opinion,  neither  rule  6  nor 
eoction  13  applies  in  cases  where  the  whole  of  the 
building  is  not  let   out  in  separate  lettings ;    and 
the  case  of  a  landlord  taking  part  of  the  premises  for 
himself  is  not  a  case  within  section  13  at  all.    It  is 
conceded,  and,  indeed,  must  be   conceded  on  the 
facta,  that  that  part  retained  by  the  respondents  is 


not  let  as  a  different  tenement  from  the  other  part  of 
the  house ;  it  is  retained  by  the  landlord,  and  was 
never  let  as  a  different  tenement,  and  onlv  came  into 
his  occupation  as  part  of  the  letting  of  the  whole 
house.  It  was  not,  therefore,  *'  such  a  tenement  as 
was  occupied  solely  for  the  purposes  of  trade," 
because  **  such  a  tenement "  means  a  tenement  which 
has  been  divided  from  the  other  tenement  or  tene- 
ments in  the  house,  and  has  not  only  been  divided 
but  has  itself  been  let  as  a  separate  tenement.  But 
this  shop  has  not  been  let  by  the  party  claimine  the 
exemption,  and  that  it  should  be  let  as  well  as 
divided  is  a  condition  to  the  claim  being  allowed. 
For  these  reasons  judgment  must  be  for  the  Crown. 

Kennedy,  J.,  in  concurring,  said:  —  It  is  un- 
necessaiy  for  me  to  express  any  opinion  whether 
the  dividing  was  a  sufficient  structural  division  of  the 
house  to  satisfy  the  stetute  or  not,  and  I  prefer  to 
assume  that  it  was.  On  that  assumption,  I  think 
that  the  case  does  not  come  within  either  rule  6  of 
Schedule  B  of  the  Act  of  1808  nor  within  section  13 
of  the  Act  of  1878.  I  agree  with  the  very  dear  and 
definitely  expressed  opinion  of  lindley,  L.J.,  in  The 
Yorkshire  Fire  Assurance  Co,  v.  Clayton^  and  with  the 
view  that  Huddleston,  B.,  stated  he  was  very  much 
inclined  to  take  in  Chapman  v.  The  Royal  Bank  of 
Scotland,  th&t  neither  that  rule  nor  section  13  are 
applicaUe  to  cases  where  the  landlord  occupies  part 
of  the  premises  for  his  own  business  or  trade. 

Judgment  for  the  Crown,  with  costs. 

Solicitor  for  the  Crown,  The   Solicit4rr  of  Inland 
Revenue, 
Solicitors  for  thn  respondents,  Slaughter  d:  May, 


Aug.  2,  1895. 


Q.  B.  Div. 

(Pollock,  B.,  and  | 
Wright,  J.) 

Stoddabt  and  Otheks  v,  Sagab.  (a.) 
Lottery—Newspaper  competitionr— Naming  the  winners  of 

horse  races— Lottery  Acts,  1802  (42  Geo.  3,  c.  119), 

s,  2,  and  1823  (4  Geo,  4,  c.  60),  s,  43. 

The  proprietor  of  a  weekly  paper  offered  £100  to 
anyone  who  should  correctly  fill  in  a  coupon,  provided 
f(/r  the  purpose  in  an  issue  of  the  paper,  with  the 
names  of  the  first  four  horses  in  a  race  about  to  take 
place. 

Held,  that  this  was  not  a  lottery  within  the  meaning 
of  the  Lottery  Acts, 

Case  steted  by  the  alderman  sitting  at  the  Mansion 
House. 

The  appellants  were  convicted  of  offences  under 
the  Lottery  Acts  upon  three  separate  sunmionses, 
which  chafed  them  with  *<  openmg  and  keeping  an 
office  to  exercise  by  a  certain  contrivance  or  device 
a  lottery"  contrary  to  42  Geo.  3,  c.  119,  s.  2,  and  for 
« selling  tickets  and  chances  in  an  unauthorized 
lottery,"  and  for  "  publishing  a  proposal  or  scheme 
for  the  sale  of  tickets  and  chances  in  a  lottery " 
contrary  to  4  Geo.  4.  c.  60,  s.  43 ;  and  two  of  the 
appellants  were  also  charged  with  aiding  and  abetting 
in  these  offences. 

The  facts  on  which  these  convictions  were  obtained 
were  as  follows. 

The  appellant  Ada  Stoddart  was  the  proprietor  of  a 
weekly  sporting  paper  known  as  Turf  Life,  the  busi- 

(a.)  Reports  by  C.  G.  Wilbraham,  Esq., 
Barrister-at-Law. 
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ness  of  which  was  carried  on  at  an  office  at  53, 
Fleet-street. 

The  appellant  Joseph  Stoddart,  her  husband,  was 
the  owner  of  the  ofi&ce  at  53,  Fleet-street ;  and  the 
appellant  Frederick  Brandon  was  tiie  publisher  of  the 
paper,  and  jointly  with  Joseph  Stoddart  managed 
the  business. 

In  connection  with  the  paper  the  appellants 
organized  competitions  called  *^  coupon  com- 
petitions," which  consisted  in  their  offering  a  prize  of 
a  large  sum  of  money  to  anyone  who  shomd  correctly 
fill  in  a  coupon  published  in  the  paper  with  the  names 
of  the  winners  of  two  or  more  specified  horse  races 
about  to  be  run.  Twenty-five  blank  coupons  were  sup- 
plied with  each  copy  of  the  paper,  and  the  purchaser  was 
entitled  to  send  in  one  of  them  free  of  charge ;  and 
he  might  use  any  number  of  the  remaining  twenty- 
four  on  payment  of  one  penny  for  each  one  sent 
in. 

The  competition  in  respect  of  which  the  summonses 
were  issued  was  announ^sd  in  the  issue  of  the  26th 
of  March.  The  prize  was  £100,  and  competitors  were 
invited  to  attempt  to  fill  in  the  coupons  with  the 
names  of  the  first  four  horses  in  the  Qtraixd  National 
Steeplechase,  which  was  to  take  place  during  the 
ensuing  week. 

Carson,  Q,0.  {Grain  and  Kershaw  with  him),  for 
the  appellants. — ^To  be  a  lottery  no  room  must  be  left 
individual  skill,  as  was  held  m  Barclay  v.  Pearson, 
[1893]  2  Ch.  154,  41  W.  B.  Dig.  83,  the  '*  missing 
word  case,  where  the  missing  word  was  arbitnuily 
chosen,  and  was  not  necessarily  the  most  appropriate 
one.  It  cannot  be  suggested  that  naming  the 
winner  of  a  horse  race  is  a  matter  of  mere  chance. 

He  also  dted  Caminada  v.  Hultan,  60  L.  J.  M.  G. 
116,  and  Taylor  v.  Smetten,  11  Q.  B.  D  207,  31  W.  E. 
Dig.  115. 

R.  D,  Muir,  for  the  respondent.  —  Caminada  v. 
HuUon  is  distinguishable  on  the  ground  that  in 
that  case  one  <  price  was  'paid  for  the  paper  and 
the  coupon,  and  the  competition  could  justly  be  de- 
scribed as  only  a  device  to  increase  the  sale  of  the 
paper ;  but  here,  after  the  first  coupon  was  exhausted, 
a  separate  sum  was  paid  for  each  coupon  used. 
Though  the  selection  of  one  winner  might  afford 
opportunity  for  the  exercise  of  skill,  yet  when  it  came 
to  naming  three  winners,  it  could  be  nothing  more 
than  chance;  the  very  fact  of  twenty-five  coupons 
being  supplied  for  twenty-five  separate  attempts 
showed  this. 

Pollock,  B. — I  am  satisfied  as  to  the  question  of  a 
lott^  that  there  was  no  contrivance  or  device  to 
obtain  money  by  chance.  Naming  the  winners  of 
horse  races  is  not  necessarily  a  matter  of  chance.  I  am 
dear  that  this  is  not  a  lottery. 

Weight,  J.,  concurred. 

Solicitors  for  the  appellants,  Humphreys,  Son,  & 
Kershaw, 

Solicitor  for  the  respondent.  The  City  Solicitor. 


^'"a^^'^'^-}  May  28. 1895. 

"  The  Herewabd."  (a.) 

Admiralty — Ship — Bestraint — Sah  of  ship  against  the 
consent  of  part  owners  having  a  majority  in  interest 
—Admiralty  Court  Act,  1861  (24  Vict,  c.  10),  s,  8. 

Wlifi't  the  owners  of  twenty  sixty-fourth  shares  in  a 

(a.)  Keported  by  C.  F.  Jemmett,  Esq.,  Barrister- 
at-Law. 


ship,  having  instituted  an  action  of  restraint  againat  the 
ship,  applied  to  the  court  for  a  sale  of  the  ship  under 
the  eighth  section  of  the  Admiralty  Court  Act,  1861, 
and  it  appeared  that  thirty-eight  siasty-fourth  shares  of 
the  ship  had,  against  the  wishes  of  the  applicants,  bem 
transferred  to  a  limited  liability  company  which 
opposed  the  sale,  and  that  it  was  impossible  thai  the 
ship  could  be  profitably  employed  in  the  genend  interest 
of  all  the  co-owners  unless  the  whole  ship  belonged  to 
the  company,  the  court  decreed  a  sale  of  the  ship,  but 
ordered  the  decree  to  lie  in  the  registry  for  four  days  to 
give  the  company  the  opportunity  of  purchasing  the 
share  of  the  applicants. 

This  was  a  motion  on  behalf  of  the  owners  of 
twenty-four  shares  in  the  vessel  Hereward,  the 
plaintiffs  in  an  action  of  restraint  instituted  against 
the  Hereward  and  the  Hereward  Sailing  Ship  Co., 
Lioiited,  defendant  intervening  for,  inter  cUia,  a 
sale  of  the  Hereward  against  the  consent  of  the 
company,  which  was  registered  as  the  owners  of  thirty- 
eight  sixty-fomlh  shax^  in  the  Hereward. 

It  appeared  that  the  Hereward  Sailing  Ship  Co.» 
Limited,  had  been  created  after  the  plwntJffa  had 
become  possessed  of  the  shares  they  held  in  the 
Hereward,  and  that  they  had  refused  to  beoome 
members  of  the  company. 

May  27. — ^The  motion  was  now  hear^  before  the 
judge  in  court  (Bruce,  J.). 

Aspinall,  Q.C,  and  F.  Laing,  on  behalf  of  the 
plaintiffs,  in  support  of  the  motion. 

Sir  Walter  Phillimore  and  Stokes,  for  the  defendant 
company,  contra. 

Cur.  adv.  vuU. 

May  28.—BBUOE,  J. — In  this  case  I  have  come  to 
the  conclusion  that  I  ought  to  decree  the  sale  of  the 
ship.     I  do  so  upon  the  ground  that  it  seems  to  be 
beneficial  to  the  interests  of  the  parties  generally  that 
the  ship  should  be  sold.    The  majority  of  the  ownecs 
have,  by  constituting  themselves  a  Umited  liability 
companv,  made  it  impossible  that  the  ship  can  be 
profitably  employed  in  the  general  interests  of  the 
owners,   imless  the  dissenting  oymers,  the  minority 
of  the  owners,  agree  to  come  into  the  compcuiy.      In 
my  opinion  the  majority  of  the  co-owners  of  uie  ship 
have  no  right  thus  to  change  the  character  of  the 
o?mership,   except  with  the  consent  of  all  persons 
concerned.    I  am  satisfied  that  the  course  taukea  by 
the  majority  must  be  ruinous  to  the  interest  of  the 
holders  of  the  twenty-four  sixty-fourth  shares  now 
applying  to  me,  unless  they  consent  to  come  into  the 
company.    That  the  court  possesses  power  to  direct 
the  sale  is  beyond  question.      It  is  true  it  has  been 
given  by  a  recent  Act,  but  the  reason  why  the  power 
was  given  was  because  it  was  found  that  without  that 
power  the  court  was  often  unable  to  adjust  disputes 
between  part  owners.      No  rules  are  given  in   the 
statute  as  to  how  this  power  is  to  be  exercised.     It  it 
left  entirely  to  the  discretion  of  the  court ;    but  it  is 
dear  from  the  decision  of  Sir  Bobert  Phillimore  in 
The  Nellie  Scheneider,  3  P.  D.  152,  27  W.  E.  Dig.  202» 
that  the  power  may  be  exercised  on  the  application  of 
the  minority  of  part  owners ;  and  it  seems  to  me  thftt 
when  part  owners  of  a  ship  are  unable  to  agree  as  to 
what  IS  to  be  done  with  their  common  property,  and 
there  appears  to  be  no  way  of  preventing  the  saorifioe 
of  the  property  except  by  a  sale,  the  court  ought  to 
direct  a  sale. 

I  was  impressed  by  what  counsel  for  the  majority 
owners  said  as  to  the  reluctance  the  court  most 
always  have  in  directing  the  sale  of  a  man's  property 
against  his  consent;  and  I  agree  that  the  oonrt 
ought  to  be  very  cautious  in  directing  a  sale  against 
the  wish  of  the  majority  of  the  part  owners  ; 
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should  it  do  so  unless  it  is  well  satisfied  that  it  is  to 
the  interest  of  all  oonoemed. 

In  order  to  goide  me  in  the  exeroise  of  my  dis- 
cretion I  have  tried  to  find  some  analogy  in  other 
hianohes  of  the  law.  I  do  not  mean  to  say  that  the 
OMS  of  the  sale  of  real  property  is  in  all  respects  similar 
to  the  ease  of  the  sale  of  ships ;  bat  there  is  some 
snaloffy.  In  the  oase  of  PiU  y.  Jones,  29  W.  B.  33,  5 
inp.  Obs.  651,  a  sale  of  real  property  on  the  application 
of  only  three-sixteenths  of  the  owners  was  duected  by 
the  Coort  of  Appeal,  and  sanctioned  by  the  Honse  of 
Lords,  on  the  ground  that  it  was  for  the  general 
interest. 

One  of  the  matters  wluoh  gmde  ^e  discretion  of 
the  coort  in  acting  under  its  statutory  power  is  that 
the  majority  of  the  owners  are,  as  in  this  case,  nn- 
wilHnff  to  purchase  the  interests  of  the  minoritjr ;  and 
when  1  find  that  the  statute  has  given  general  power 
to  decree  a  sale  I  do  not  think  I  can  be  wrong  in 
Mying  that  the  court  may  at  least  exeroise  that  dis- 
oretkm  where  it  is  satisfied  that  it  is  to  the  general 
interests  of  all  persons  concerned  that  the  property 
dionld  be  sold. 

At  the  same  time,  while  I  make  such  a  decree,  I 
think  it  is  ri^t  to  give  time  to  see  if  the  parties  can- 
not come  to  terms.  It  may  be  that  the  majority  of 
the  co-owners  will  be  wilhng  to  purchase  the  inte- 
rests of  the  minority;  and  thor^ore  I  shall  direct 
Uiat  the  order  lie  in  the  registry  for  four  days. 

Solicitor  for  the  plaintifSB,  Harvey. 

Solicitors  for  the  defendants,  Downing  dt  Co* 


Otourt  of  AypeaU 


n  Chan.  Div.  \ 
f^  Kay,  and  A.  L.  > 
oith,  L.JJ.)  ) 


Feb.  4. 


From  Chan 
(lindley, 
Smith, 

In  re  HUBBUOK. 
Habt  v.  Stokb.  (a.) 

Wm — Tenant  for  life  and  remainderman^-"  Property 
noi  aduaUy  producing  income  " — Debt  due  to  testator 
—  Realizid  security  insufficient  to  pay  capital  — 
Apportionment. 

A  tesMor,  after  directing  his  property  to  he  converted 
mmd  the  income  to  he  paid  to  his  wife  during  widowhood, 
gave  his  trustees  poufer  to  postpone  the  conversion,  and 
dedared  thai  the  income  produced  hy  his  estate  pre- 
vitmsly  to  conversion  sJunda  he  applied  as  income  under 
his  wSu.  The  will  then  proceeded  as  follows :  "  But  no 
property  not  actually  producing  income  which  sJwUl 
form  part  of  my  estate  shaU  he  treated  as  producing 
or   as   entitling  any  party  to  the  receipt  of 


At  the  death  of  the  testator  there  was  a  debt  owing  to 
kirn,  in  respect  of  which  the  trustees  suhsequently  took 
from  ike  debtor  a  mortgage  of  certain  policies  of  assur- 
mnee  as  security.  Th^  volicies,  while  the  tenant  for 
Ufe  remained  the  testators  widow,  were  realized  and 
prodnced  a  sum  insufficient  to  pay  Vie  capital  of  the  deibt. 
There  were  also  arrears  of  interest  due. 

Held,  reversing  the  decision  of  Stirling,  J.,  that  the 
tmn  reaiited  heing,  according  to  the  well  settled  rule  of 
the  eomrtf  partly  capital  and  partly  interest,  the  widow 
MS  tenamifor  life  was  entitled  to  have  tfie  sum  appor- 
Uoned  between  capital  cmd  income. 

Appeal  from  Stiriing,  J. 

(a.)  Beported  by  Abkold  Glotxb,  Esq.,  Barrister- 
at-Law. 


Charles  A.  Hubbuck,  by  his  will  dated  the  26th  of 
August,  1890,  gave  his  residuary,  real,  and  personal 
estate  to  his  tnistees  upon  trust  to  sell,  call  in,  and 
convert  the  same  into  money,  and  to  invest  the 
moneys  produced  thereby  upon  the  securities  therein 
mentioned,  and  to  pay  the  mcome  thereof  to  his  wife 
during  her  widowhood;  and  if  she  should  marry 
again,  in  trust  out  of  the  said  income  to  pay  her  an 
annuity  of  £750  per  annum ;  and  after  the  death  or 
second  marriage  of  his  wife,  subject  to  the  said 
annuity,  in  trust  for  the  persons  therein  mentioned. 
The  testator  gave  his  trustees  power  to  postpone  the 
conversion  of  his  estate,  and  declared  that  the  income 
produced  from  his  estate  previously  to  conversion 
should  be  applied  in  the  same  manner  as  income 
arising  from  investments  therein  authorized.  The 
will  then  proceeded^as  follows :  **  But  no  property  not 
actually  producing  income  which  shall  form  pert  of 
my  estate  shall  be  treated  as  producing  income, 
or  as  entitling  any  party  to  uie  receipt  of  in- 
come." 

The  testator  died  on  the  23rd  of  December,  1890. 
At  the  time  of  his  death  two  sums  of  £2,000 
and  £1,600  were  owing  to  him  from  one  Ernest 
Hart,  sen. 

On  the  1st  of  April,  1892,  the  trustees  of  the 
testator's  will  took  a  third  mortgage  of  three  policies 
on  the  life  of  Hart  as  security  for  his  debt. 

Hart  died  in  November,  1894 ;  and  on  the  9th  of 
January,  1895,  the  trustees  realized  from  their 
security  the  sum  of  £3,669  14s.  This  sum,  after 
certain  necessary  payments  had  been  made  out  of  it, 
was  insufficient  to  pay  the  capital  of  Hart's  debt,  and 
there  were  besides  large  arrears  of  interest.  The 
testator's  widow  subsequently  married  again. 

On  the  10th  of  April,  1895,  the  trustees  of  the 
testator's  will  other  than  the  widow,  who  was  also  a 
trustee,  took  out  an  originating  summons  against  the 
widow  and  one  of  the  persons  entitled  in  remainder 
for  the  determination  of  ^e  following,  among  other, 
questions — ^viz..  How  and  on  what  principle,  having 
regard  to  the  terms  of  the  will,  the  sum  ox 
£3,669  14s.  was  to  be  apportioned  as  between  capital 
and  income  of  the  estate,  and  what  pEurt  of  the  said 
sum  was  to  be{paid  to  the  testator's  widow  as  income, 
and  what  part  was  to  be  retained  by  the  trustees  as 
capital? 

On  the  Idth  of  November,  1895,  Stirling,  J.,  made 
an  order  on  this  summons  whereby,  after  directing 
certain  sums  to  be  paid  out  of  the  £3,669  14s.,  he  de- 
clared that  according  to  the  true  construction  of  Ihe 
testator's  will  the  testator's  widow,  as  formerly  tenant 
for  life  under  the  will,  was  not  entitled  to  any  part 
of  the  residue  of  the  said  sum  of  £3,669 14s.,  and  that 
such  residue  formed  part  of  the  capital  of  the 
testator's  estate. 

The  widow  appealed. 

0.  L.  Clare,  tar  the  appellant.— Except  for  the 
clause  relied  on  by  the  respondent,  the 'circumstances 
of  this  case  are  the  same  as  those  of  Turner  v.  New- 
port, 2  Ph.  14,  and  the  widow  ii  entitled  to  have  this 
fund  apportioned  between  capital  and  income.  The 
clause  was  intended  to  meet  the  case  of  a  re- 
versionary interest,  and  does  not  apply  here  at 
aU. 

He  also  referred  to  Cox  v.  Cox,  17  W.  B.  79Q,  L.  B. 
8  Bq.  343 ;  Ackroyd  v.  Ackroyd,  L.  B.  18  Eq.  313 ;  In 
re  Earl  of  Chesterfield's  TrusU,  32  W.  B.  361,  24  Ch. 
D.  643 ;  In  re  Duke  of  Cleveland's  Estate,  [1895]  2  Ch. 
542;  In  re  Morley,  Morley  v.  Eaig,  ante,  p.  140, 
[1895]  2  Ch.  738. 

W.  M.  Cann,  for  the  re^ndent.— The  rule  laid 
down  in  Turner  v.  Newport  is  an  arbitrary  one,  and 
diould  not  govern  a  case  like  the  present.    It  is  im- 
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possible  to  describe  the  policies  as  property  **  actually 
producing  income."  At  any  rate,  toe  land  shoold 
only  be  apportioned  as  from  1892,  the  date  of  the 
mortgage,  and  interest  at  3  per  cent,  only  should  be 
allowed. 

0.  Z.  Clare, — As  to  interest,  that  will  be  at  the 
mortgage  rate :  In  re  Foster  ^  Lloyd  t.  Carrt  39  W.  B. 
31,  46  6h.  D.  629. 

StaUardt  for  the  plaintiflfs. 

LmDLET,  L.J. — I  confess  at  first  I  did  not  quite 
grasp  the  case,  but  now  that  I  understand  it  I  am 
bound  to  say  I  think  Stirling,  J.'s,  decision  is 
erroneous.  By  the  will  the  testator  directs  his 
property  to  be  conyerfced,  and  the  Income  to  be  paid 
to  his  wife  so  long  as  she  shall  remain  his  widow ;  and 
if  she  shall  marry  again,  he  directs  that  she  is  to  haye 
an  annuity  of  £750  a  year.  Then  there  is  a  power 
enabling  the  trustees  to  postpone  the  sale  and  con- 
yersion,  and  then  there  f^ows  this  clause  respecting 
what  is  to  be  done  with  the  income.  [His  lordship 
read  the  clause  dealing  with  the  income  of  the  estate 
prior  to  conyersion,  and  continued : — "]  That  is  a 
proyision  to  g^t  rid  of  Howe  y.  Lord  DarimotUht  7  Yes. 
137,  and  to  let  the  widow  take  the  income  whateyer 
it  is.  Then  come  these  words :  *'  But  no  property  not 
actually  producing  income  which  shall  form  pa^rt  of 
my  estate  shall  be  treated  as  producing  income,  or  as 
entitling  any  party  to  the  receipt  of  income."  What 
does  that  mean  ?  That  is  put  in  evidently  for  the 
protection  of  the  remaindermen,  to  prevent  uie  tenant 
for  life  requiring  any  income  not  actually  earned  to 
be  made  good  at  the  expense  of  capital.  It  would 
protect  the  remaindermen,  for  instance,  in  the  case  of 
the  income  not  being  sufficient  to  pay  the  annuity. 
The  effect  of  Stirling,  J.'s,  order  is  to  take  from  the 
tenant  for  life  that  which  according  to  the  rules  of 
the  court  is  income,  and  give  it  to  the  remaindermen, 
and  to  produce  a  result  which  is  just  the  reyerse  of 
what  was  intended  or  contemplatea. 

The  position  of  a£GGtirs  to  which  we  have  to  apply 
this  clause  is  this.  The  testator  had  a  debt  owing 
to  him  of  £3,500.  That  debt  could  not  be  got  in 
when  he  died,  and  the  trustees,  doing  the  best  they 
could,  obtained  a  security  from  the  debtor.  They 
took  some  policies  as  a  security,  and  there  being 
some  charges  on  them  they  took  subject  to  these 
chMges.  After  the  testator's  death,  and  before  the 
widow  married  again,  they  realized  the  security,  and, 
after  paying  off  the  first  charse,  the  security  pro- 
duced a  sum  of  somewhere  skoout  £3,000,  that  is 
to  say,  less  than  what  was  due  by  the  security,  less 
by  all  the  interest  and  by  a  portion  of  the  capital. 
Now,  what  does  that  sum  realized  by  the  security 
represent  F  If  you  asked  any  commercial  man  or  any 
accountant  or  lawyer,  he  would  say  that  it  repre- 
sented both  the  arrears  of  income  and  capital,  and 
that  it  ou^ht  to  be  apportioned,  so  much  for  the 
amount  of  mterest  due  at  5  per  cent.,  and  the  rest  for 
capital.  In  that  state  of  things,  but  for  this  dause 
in  the  will,  so  much  of  that  money  as  represents 
income  would  go  to  the  tenant  for  life,  and  the 
security  would  have  actually  produced  it.  It  pro- 
duces the  money,  and  if  some  of  the  money  has  to  be 
treated  as  income,  it  produces  income.  It  is  said 
on  behalf  of  the  respondent,  that  so  much  of  that 
money  as  is  income  is  to  go  from  the  tenant  for  life  to 
the  remaindermen,  to  whom  it  does  not  belong ;  but 
it  appears  to  me  that  Mr.  Clare,  on  behalf  of  me  ap- 
pellant, is  right  when  he  sa^s  that  this  money  which 
the  security  has  produced  is  mcome,  and  is  income  pro- 
duced during  the  life  of  the  tenant  for  life  and  before 
she  married  again.  It  appears  to  me  that  we  must 
allow  this  appeal,  and  make  an  order  such  as  is  asked 
for  in  the  notice  of  appeal,  and  declare  that  the  ap- 


pellant, the  widow,  is  entitled  to  have  the  residue  of 
that  sum  of  money  apportioned  between  capital  and 
income  in  the  proportion  of  what  was  due  in  respect 
of  income  and  what  was  due  in  respect  of  capitaL 

Eat,  L.J.— From  respect  to  Stirling,  J.,  from 
whom  we  are  difiiBrinff,  I  will  add  a  very  few  words. 
The  sum  which  has  been  realized  from  the  security 
taken  by  the  trustees  after  the  testator's  death  for  a 
debt  due  to  the  testator  is  not  sufficient  to  pay  tiie 
capital  of  that  debt. 

The  debt  was  £3,500,  and  the  sum  realized  is  only 
about  £3,000.  What  was  due  was  not  merely  the  sum 
of  capital,  but  an  arrear  of  interest  which  aocrued 
during  the  lifetime  of  the  tenant  for  life.  The 
ordinary  rule  of  the  court  is  to  be  applied  to  that  first 
of  all.  What  is  that  sum  which  has  been  recovered  ? 
Is  it  capital,  or  is  it  income,  or  is  it  partly  ciH[>ital 
and  piui;ly  income?  By  the  settled  rule  of  the 
court  that  sum  recovered  is  partly  capital  andpartly 
income.  You  cannot  possibly  alter  that,  l^at  is 
the  ordinary  rule,  and  it  is  a  v»y  well  settled  rule. 
That  is  independent  of  the  will,  and  without  looking 
at  the  will  at  all.  In  that  state  of  things  you  have 
to  apply  the  will.  Now,  I  find  that  the  will  gives  to 
the  widow  the  income  produced  by  the  testator's 
residuary  estate,  of  which  this  debt  formed  part, 
whateyer  it  may  be.  Whether  any  portion  of  the 
estate  is  a  wasting  security  or  not,  the  actual  income 
of  the  whole  residue  is  given  to  the  widow  as  long  aa 
she  remains  the  testator's  widow,  and  if  she  manies 
again  then  she  has  an  annuity.  As  I  have  already 
said,  this  sum  was  realized  while  she  was  a  widow,  and 
the  whole  arrear  of  income  is  an  arrear  of  income 
which  accrued  due  while  she  was  a  widow.  There- 
fore primd  facie  it  cannot  be  denied  for  a  moment 
that  the  widow,  the  tenant  for  life,  is  entitled  to  so 
much  of  this  sum  as  represents  income.  Is  there 
anythingin  the  will  which  alters  that  ?  If  there  be, 
the  effect  of  it  is,  as  has  already  been  said,  to  give  to 
the  remainderman  that  which  is  income,  and  i^iich 
primd/ade  belongs  to  the  widow.  Where  is  there 
anything  in  the  will  which  does  that  F  The  dauae 
reued  on  is  in  these  words :  *'  But  no  property  not 
actually  producing  income  which  shall  form  part  of 
my  estate  shall  be  treated  as  producin||^  income  or  as 
entitling  any  part^  to  the  receipt  of  mcome."  Did 
this  sum  produce  mcome  or  not  F  Here  is  this  sum 
realized  during  the  lifetime  of  the  widow  and  tenant 
for  life,  part  of  which  is  income  and  part  of  y^iich  is 
capital.  If  that  is  not  **  producing  income,"  I  do 
not  know  what  the  words  mean.  That  security,  being 
realized.  Las  produced  income ;  and  you  cannot  say  that 
this  clause  applies,  on  the  ground  that  the  security  did 
not  produce  income.  Then  does  this  clause  mean  that 
if  the  security  does  produce  income,  although  it  does 
not  produce  it  year  D^  year,  but  produces  it  after  a 
delay  and  a  lapse  of  tune  during  wnioh  there  was  no 
income  made,  can  you  say  the  effect  of  this  dame 
is  to  give  the  income  to  the  remainderman  and  take 
it  away  from  the  tenant  for  life  F  I  cannot  find  a 
word  in  the  will  to  that  effect  The  dause  seems  to 
me  to  be  intended  as  a  protection  to  the  remainder- 
man in  cases  of  this  kind ;  suppose  there  was  some 
investment  which  could  not  well  be  realised  and 
whidi  produced  no  income  at  all,  and  suppose  the 
widow  were  to  say :  "  I  am  entitled  to  nkve  that 
valued  as  from  the  death  of  the  testator,  and  have 
4  per  cent,  out  of  the  capital  as  my  income  on  that," 
the  dause,  I  think,  is  meant  to  meet  such  a  case  as 
that.  The  tenant  for  life  would  not  be  entitled, 
where  the  investment  produced  no  iiu>ome  whatever, 
to  have  an  imaginary  income  paid  to  her  out  of 
capital  at  the  expense  of  the  remainderman.  But 
that  is  not  this  case.     Another  mode  of  illustrating 


Vol.  XLIV.     iMB^7,im.}      THE  WEEKLY  REPORTER. 


291 


COUBT  OF  ApFBAL. 


Smith  v.  Souhi-Eastebn  Railway  Co. 


CoxniT  OP  Appeal. 


the  oftse  is  this.  Sappoae  the  mortgage  money  realized 
prodnoed  enough  to  pay  both  prmoipal  and  idl  the 
airear  of  interest,  oonld  &e  remainderman  say,  *'  I  will 
take  the  whole  fund,  both  principal  and  interest "  ?  It 
seems  to  me  impossible.  If  he  ooold  not  in  that  case, 
why  should  he  take  that  part  of  the  fond  which  is  a 
portion  of  the  income  to  which  primd  facie  ^ke 
tenant  for  life  is  entitled  P  With  very  great  defer- 
ence to  the  judgment  of  Stirling,  J.,  I  think  this 
will  does  not  tonch  the  particnkir  facts  that  have 
happened  in  such  a  way  as  to  deprive  the  tenant  for 
Hie  of  this  income,  which  by  the  role  of  the  court 
she  is  entitled  to,  and  give  it  to  the  remainderman.  It 
would  be  totally  contrary  to  the  meaning  of  the  pro- 
▼ision  of  this  particular  will.  I  therefore  agree  that 
the  decision  of  Stirling,  J.,  must  be  reversed. 

A.  L.  Smith,  L.J. — ^The  whole  ground  has  been 
fnlly  covered  by  what  has  been  said  by  the  lords 
justioes  who  have  preceded  me,  and  I  have  nothing 
to  add  except  to  say  that  I  entirely  agree  wif£ 
them. 

Appeal  allowed. 

Solicitors,  Few  A  Co,^  for  A,  F.  Hart,  Bast- 
bourne;  F,  O.  Evan  Jones;  Stones,  Morris,  A 
Stone. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  Lopes  V      Nov.  27,  28,  29. 
and  Kay,  L.JJ.)  J 

Smith  v.  South-Eastbbn  Bailwat  Co.  (a.) 

Negligence — Railway  company — Level  crossing — Contri" 
hutory  negligence. 

The  piaintijrs  husband  vhu  killed  by  a  train  at  a 
levd  crossing  on  the  defendants^  line.  The  crossing  was 
one  for  vehicles,  and  also  for  foot  passengers,  A  man 
was  stationed  there  by  the  defendants,  and  occupied  a 
eaUage  close  to  the  crossing.  It  was  the  duty  of  this 
man  to  go  out  and  signal  the  trains  as  thw  passed,  to 
show  that  the  line  was  dear.  The  plaintiff* s  husband, 
who  was  acquainted  with  the  man  and  lived  in  the 
neighbourhood,  called  at  the  cottage,  and  almost  im- 
mediately  after  he  left  it  was  run  over  aiid  killed  by  a 
passing  train.  The  man  gave  no  warning  to  the  plain" 
tiffs  husband  that  a  train  was  approaching,  and  aid  not 
go  out  to  signal  the  train.  There  would  have  been  no 
statutory  duty  for  the  defendants  to  have  a  man  at  the 
eroseing  if  it  had  been  a  crossing  for  foot  passengers 
only. 

Hdd,  that  there  was  evidence  to  go  to  the  jury  of 
negligence  on  the  part  of  the  defendants, 

Hdd,  also,  that  there  voas  evidence  from  which  the 
jury  might  infer  that  the  plaintiffs  husband  had  not 
been  guilty  of  contributory  negligence,  and  that  the 
emdenee  was  not  such  that  the  circumstances  were  equally 
consistent  with  the  accident  having  been  caused  by  the 
piainUffs  husband^ s  negligence  asbytJie  defendants*. 

Motion  by  thedefendants  that  iudffments,  which  had 
been  entered  for  the  plaintiff,  should  be  entered  for 
the  defendants,  on  the  ground  that  there  was  no  evi- 
dence proper  to  be  left  to  the  jury;  or  for  a  new  trial, 
om  the  ground  of  misdirection,  and  that  the  verdict 
vras  against  the  weight  of  evidence. 

The  action  was  a  claim  under  Lord  Campbell's  Act 
for  damages  for  the  death  of  the  plaintifrs  husband, 
-irhioh  was  alleged  to  have  been  caused  by  the  negli- 
g^oe  of  the  defendants. 

On  the  16th  of  December,   1894,   Thomas  Clark 

(a.)  Beported  by  C.  G.  Wilbkaham,  Bsq.,  Bar- 
rister-at-Law. 


Smith,  the  plaintifiP's  husband,  was  killed  at  a  level 
crossing  on  the  defendant's  railwav,  called  the  **  Stone 
Crossiuff,"  by  a  passing  train.  There  was  a  cottage 
on  the  down  side  of  the  crossing  occupied  by  a  man 
named  Judges,  whose  duty  it  was  to  open  and  shut 
the  gates  for  the  purpose  of  allowing  carriage  traffic 
to  pass.  It  was  also  his  duty  on  hearing  a  gong 
sound,  which  announced  the  approach  of  a  train,  to 
go  out  and  signal  to  the  driver  if  the  line  was  dear. 
The  only  way  of  getting  to  Judges'  cottage  was  across 
the  line.  Smith,  who  lived  on  the  opposite  side  of 
the  line  to  that  on  which  the  cottage  stood,  on  the 
night  in  question  came  to  the  cottage  to  inquire 
whether  his  wife  was  there.  On  being  told  that  she 
was  not,  he  went  out  again.  Within  a  very  short 
time  after  he  had  left  the  whistle  of  the  up  train  was 
heard.  Judges  did  not  go  out  to  signal  the  train, 
and  the  engine-driver  did  not  slow  down.  The  latter, 
however,  whistled  200  yards  before  he  came  to  the 
crossing.  He  was  travelling  at  the  rate  of  thirty-five 
to  forty  miles  an  hour.  A  man  named  Skinner,  the 
son  of  the  former  attendant  at  the  crossing,  was  in 
the  cottage  at  the  time  of  Smith's  visit.  When  this 
man  heard  the  whistle  he  looked  out  of  the  window, 
and  when  the  train  had  passed  he  went  out  with  a 
lantern  and  found  the  mangled  remains  of  Smith  two 
or  three  rods  beyond  the  crossing,  on  the  up  side.  The 
night  was  dark,  but  dear.  There  were  no  circum- 
stances of  peculiar  danger  at  the  crossing.  On  the 
gates,  or  on  one  of  them,  there  was  a  lantern  which 
showed  a  red  danger  signal  up  and  down  the  line 
when  the  Rates  were  opened  across  the  line.  The  line 
was  straight  for  a  mile  and  a  quarter  one  way  and  for 
500  yards  the  other  way.  The  negligence  alleged 
was  the  omission  of  Judges  to  come  out  to  signal 
the  train. 

The  jury  found  a  verdict  for  the  plaintiff,  damages 
£200  for  the  widow,  and  £200  for  each  of  the 
diildren,  and  judgment  was  entered  accordingly. 

WiUis,  Q,C.  {W,  Fed  and  W,  0,  Willis  with 
him),  for  the  appellants,  the  railway  company. — 
The  judge  ought  not  to  have  left  the  case  to 
the  jury.  There  was  no  evidence  of  negligence 
on  the  part  of  the  defendants.  The  defen- 
dants were  under  no  obligation  to  have  a  man 
at  the  level  crossing  for  the  protection  of  foot  pas- 
sengers. 8  &  9  Vict.  c.  20,  contains  the  statutable 
requirements  with  regard  to  level  crossings.  Section 
61  deals  with  the  requirements  in  the  case  of  crossings 
for  foot  passengers.  These  were  to  supply  and  main- 
tain good  and  sufficient  stiles  or  gates.  That  was 
done  in  the  present  case.  Judges  was  placed  at  the 
crossing  to  comply  with  the  requirements  of  section 
47,  which  deals  with  crossings  for  carriage  traffic. 
Those  requirements  were,  among  others,  to  maintain 
gates  of  a  certain  size,  which  shall  communicate  with 
a  servant  of  the  company  who  shall  be  employed  to 
open  and  shut  the  gates  and  to  keep  them  constantly 
closed  across  the  Bne,  except  during  the  time  when 
carts,  &c.,  were  passing.  Stubley  v.  London  and 
North-Western  Bailway  Co,,  14  W.  B.  133,  L.  B. 
1  Ex.  13,  and  Cliff  v.  Midland  Bailway  Co.,  18 
W.  B.  456,  L.  B.  5  Q.  B.  258,  were  authorities 
for  the  preposition  that  unless  there  were  circum- 
stances of  peculiar  danger  the  defendants  were  under 
no  obligation  to  keep  a  man  at  the  crossing  as 
far  as  foot  passengers  were  concerned,  and  they  were 
not  bound  to  continue  a  voluntary  precaution : 
Skelton  v.  London  and  North' Western  Bailway  Co., 
15  W.  B.  925,  L.  B.  2  C.  P.  631.  Moreover, 
assuming  the  negligence  of  the  defendants  to  have 
been  proved,  in  the  course  of  the  plaintiff's  case 
evidence  came  out  which  went  to  snow  that  the 
plaintiff's  husband  must  have  himself  been  guilty 
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of  negligence,  and  that  was  a  ground  for  a  non- 
suit: Davey  y.  London  and  SotUh^WesUm  Bailway 
Co.,  12  a  6.  D.  70,  32  W.  B.  Dig.  172.  Smith  had 
fifteen  feet  to  walk  before  he  came  to  the  np  line. 
Either  he  looked  along  the  line  or  he  did  not  look. 
If  he  looked,  he  ought  not  to  have  crossed  till  the 
train  had  passed;  if  he  did  not,  he  was  obviously 
guilty  of  negligence.  The  burden  of  proof  is  on  the 
plaintiff  to  show  that  the  accident  was  due  solely  to 
the  defendants'  negligence.  In  order  to  do  that  he 
must  give  some  primd  facie  evidence  that  he  himself 
was  not  guilty  of  negligence ;  and  where,  at  the  end 
of  the  plaintiff*s  case,  the  facts  proyed  or  admitted 
in  cross-examination  are  equally  consistent  with  the 
accident  haying  been  caused  by  the  plaintiff's  negli- 
gence as  by  that  of  the  defendants,  the  plaintiff  ought 
to  be  nonsuited:  Wakelin  y.  London  and  Souths 
Western  BailwayOo.,  3d  W.  B.  141,  12  App.  Oas.  41, 
and  GoUon  y.  Wood,  29  L.  J.  C.  P.  333,  9  W.  E. 
0.  L.  Dig.  59.  The  plaintiff  must  not  only  giye 
evidence  of  the  defendants'  negligence,  but  also 
evidence  connecting  that  negligence  with  the  acci- 
dent. For  that  purpose  he  must  show  that  the 
aoddent  was  not  due  to  his  own  negligence. 
Duhlin,  WirJdow,  and  Wexford  Bailtoay  Oo,  v. 
SUatery,  27  W.  E.  191,  3  App.  Oas.  1165,  shows 
the  sort  of  facts  which  ought  to  lead  the  judge  to 
the  conclusion  that  the  accident  was  as  much  due 
to  the  plaintiff's  as  to  the  defendants'  negligence. 

CWjpe  {A.  Ba$$ett  Hopkins  and  G.  K.  T.  Purcdl 
with  lum),  for  the  respondent,  was  not  called  upon. 

Lord  B8HB&,  M.E.— The  minute  and  able  argu- 
ment of  Mr.  Willis  in  this  case  has  left  me  without 
any  doubt  at  all  as  to  what  it  is  right  to  do.  The 
juagewas  asked  to  hold,  as  a  matter  of  law,  that 
there  was  no  evidence  in  this  case  of  negligence  on 
the  part  of  the  defendants ;  and,  secondly,  if  ^ere 
was  negligence  on  the  part  of  the  defendants,  ikat 
there  was  no  evidence  of  the  ezerdse  of  reasonable 
oare  on  the  part  of  the  pl<dntiff,  and  on  that  ground 
he  was  not  asked  to  non-suit,  but,  as  it  is  said  now, 
to  direct  the  jury  to  find  a  verdict  for  the  defen- 
dants. The  argiunent  dealt  with  a  great  many  points 
of  law.  With  respect  to  such  a  matter  as  this  it  is 
obvious  that  the  question  is  one  of  law.  The  question 
was  whether  the  judg^  was  bound  in  law  to  do  that 
which  he  was  asked  to  do. 

Now,  I  shall  not  enter  into  a  discussion  of  what 
the  different  points  of  law  were,  for,  assuming  them 
all  to  be  as  argued  by  Mr.  Willis — not  that  I  agree 
to  them — ^in  mj  opinion  there  was  not  sufficient 
ground  upo^  which  the  judge  was  entitled,  as  a  mat- 
ter of  law,  to  direct  that  the  verdict  should  be  entered 
for  the  defendants. 

Upon  the  question  of  whether  there  was  evidence 
of  negligence  on  the  part  of  the  defendants,  Mr.  Willis 
did  not  argue  that  there  was  not.  The  whole  stress 
of  his  argument  was  directed  to  the  question  of  the 
contributory  negligence  of  the  plaintiff's  husband. 
Now,  in  one  way  or  another,  if  there  is  contributory 
negligence  in  such  a  case  as  this  on  the  part  of  the 
pliunnff,  contributory  negligence  which  conduces  to 
the  accident,  I  think  nobody  doubts  that  the  plain- 
tiff cannot  recover.  On  whomsoever  the  burcfon  of 
proof  lies,  if  it  is  true  that,  although  the  defendant 
was  negli^;ent,  the  plaintiff  was  afio  negligent,  and 
both  oontnbuted  to  the  accident,  it  must  be  admitted 
on  all  hands  that  the  common  law  of  England  is 
that  the  plaintiff  cannot  recover.  He  has  not  made 
out  his  cause  of  action.  You  may  describe  tiiat  in 
many  phrases :  he  has  not  made  out  that  l^e  negli- 
gence of  the  defendant  was  the  sole  cause  of  the  acci- 
dent which  happened ;  he  has  not  made  out  that  the 
negligence  of  the  defendant  was  the  cause,  because 


rn  that  finding  it  would  be  evident  that  it  was  not 
negligence  of  the  defendant,  but  the  Joint  negli- 
gence of  the  plaintiff  and  defendant,  which  was  the 
cause.  Therefore  the  question  here  is  reduced  to  this, 
Gould  the  judge  properly  direct  the  jurjr  in  this 
case,  as  a  matter  of  law,  that  the  negligence  of 
the  plaintiff  was  proved,  or  ought  to  be  taken  as 
proved? 

I  must  go  further ;  I  must  say  that  it  is  an  ad- 
mitted proposition  of  law  also  that  if  there  is  not 
evidence  of  any  material  fact,  then  the  judge  is  bound 
to  direct  the  jury  so ;  and  therefore  it  is  tiie  duty  of 
the  judge  to  consider  whether,  upon  the  facts,  he  can 
really  say  that  there  is  no  evidence  to  go  to  the 
jury. 

Now,  we  must  look  to  these  facts  for  the  purpoae 
of  determining  what  is  the  state  of  the  facts  as  to  the 
alleged  want  of  reasonable  care  on  the  part  of  the 
plsintiff's  husband.  There  was  a  level  crossing, 
which  seems  to  be  a  marked  and  paved  crossing  going 
from  one  side  of  the  railway  to  the  other,  and  that 
level  crossing  was  a  highway  for  the  public  It  was 
a  hiffhway  for  carts,  carriages,  and  vehicles,  and  also 
for  foot  passengers.  There  seems  to  have  been  one 
causeway,  upon  which  carriages  and  foot  passengers 
would  have  crossed.  There  were  two  ^tas  on  eadi 
side  of  the  railway.  There  was  a  wide  gate,  and 
there  was  a  smaller  gate ;  and  through  the  wide  gate, 
when  it  was  free,  carts  and  carriages  would  go.  But, 
even  when  that  gate  was  shut^  still  there  was  this 
small  gate  which  would  let  a  foot  passenger  go  on  to 
that  causeway.  That  being  the  case,  a  foot  passen- 
ger had  a  right  to  go  across.  Now,  it  was  proved 
that  this  foot  passenger  was — at  least  there  was 
evidence  before  the  jury  that  he  was — a  respectable 
man,  and  that  he  was  on  that  night  an  aosolutely 
sober  man,  and  there  was  evidence  upon  which  a  jury 
might  come  to  the  conclusion  that  he  had  come 
across  the  railway,  and  had  sone  to  this  house  or 
cottage  to  ask  whether  his  wu  e  was  there.  He  was 
told  she  was  not.  At  that  time  he  found  tlM  man 
Judges  in  the  cottage  by  the  fire,  I  believe  reading. 
When  he  was  told  that  his  wife  was  not  tbare,  and 
after  some  conversation,  he  went  out  of  the  oottase. 
The  jury  would  be  of  opinion  most  undoubtedly 
from  what  happened  immediately  afterwards,  tfayst  he 
went  out  of  the  cottage  with  the  intent,  then  and 
there,  to  cross  the  railway  again;  and  tiiey  miglit 
think  that  he,  in  truth,  did  immediately  go  on  to  wis 
causeway  to  cross  the  railway. 

Some  suffgestion  was  made  that  he  was  not  sober. 
That  would  be  a  question  for  the  jury,  not  for  the 
judge.  The  judge  cannot  say,  as  a  matter  of  law, 
whether  a  man  is  drunk  or  not. 

Then  there  is  another  foot.  Judges  had  a  do^  to 
perform,  and  that  was — at  all  events  a  jury  nuglit 
come  to  that  conclusion — ^that  when  a  train,  either  by 
day  or  by  night,  was  to  pass  over  the  level  crossing* 
he  ought  to  DC  outside  and  ought  to  signal  Signal 
for  what  f  To  assist  the  driver  of  the  engine  to  do 
that  which  would  be  necessary.  There  was  evidenee 
that  he  habitually  did  it.  Now  it  is  immatenal, 
for  the  purpose  for  which  I  use  it,  whether  that  da^ 
was  a  duty  to  the  public.  It  was  a  duty,  at  au 
events,  to  the  railway  company,  whose  servant  he 
was.  The  plaintiff's  husband,  tiierefore,  who  had 
been  at  tiiat  cottage  before,  and  who  lived  in  the 
neighbourhood,  the  jury  might  well  come  to  the 
ocndusion,  knew — ^not  to  whom  the  duty,  according 
to  law,  was  owing — ^but  knew  that  that  man  was  in 
the  habit  of  doing  that  thing  for  the  railway  when  a 
train  was  approaching ;  and  the  jury  might  very  well» 
therefore,  come  to  this  conclusion — that  suoh  a  man, 
with  such  knowledge,  had  a  right  to  o^f^t'd^^  that 
there  was  no  train  coining,  and  that  therefore  he 
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nught  go  aoTOM  the  oauaeway  in  the  orduuuyway 
whhont  any  great  attention,  and  that,  under  the 
drcomstances,  even  if  he  did  not  look  np  or  down  the 
railway,  bat  did  neither,  yet  he  was  not  guilty  of  a 
want  ii  reasonable  oare.  They  might  act  upon  the 
▼ery  view  stated  by  Lord  Oaims  in  Wakdin  v.  The 
LomUm  amd  SotUh-Weskm  BaUway  Oo,^  where  he  said 
that  the  plaintiif,  the  man  who  was  crossing,  had  a 
liC^  to  suppose  from  the  praotioe  of  the  railway 
oompaoy— not  from  their  aaty,  bat  from  their 
praetio6H-that  if  there  was  a  train  coming, 
it  would  whistle;  and  that  if  there  was 
no  whistle,  the  jury  might  then  reasonably 
eome  to  the  oondusion  that  the  plaintiff  was 
thrown  off  his  guard,  as  it  were,  and  was  left  in  a 
state  of  mind  in  which  it  was  not  unreasonable  that 
he  shoold  not  look  to  see  if  there  was  a  train 
H^proaohing.  So  here  the  jury,  as  it  seems  to  me, 
mi^it  well  think  that  the  fact  ci  Judges  staying  in 
his  oottage  when  the  plaintiff's  husband  would  know 
tiiat,  according  to  his  practice,  if  there  was  a  train 
coming,  he  would  not  stay  in  the  cottage,  but  would 
go  outside,  the  jury  might  yery  well  think  that  that 
woald  produce  m  this  man's  mind  a  state  of  partial 
seooiity,  which  would  prerent  it  being  a  want  of 
reasonable  care,  that  he  did  not  look  either  to  the 
one  side  or  the  other  for  a  train,  and  that  he  came 
to  the  conclusion  in  his  own  mind,  though  in  fact  it 
was  erroneous,  that  there  was  not  a  train  coming; 
and  therefore  the  jury  might  be  satisfied,  as  they 
weve  satisfied  in  this  case,  that  the  plaintiff's  husband 
was  not  guilty  of  a  want  of  reasonable  care.  I  think, 
therefore,  witiiout  entering  into  all  the  Tarious  points 
which  were  so  ably  amed,  that  this  is  sufficient  to 
dfltennine  the  case,  and  to  permit  us  to  say  l^t  the 
judfle  was  right  in  dedimng  to  direct,  as  a  matter 
of  law,  that  the  Terdict   be  entered  for  the  de- 


I  ought  to  haye  said  that  as  to  the  misdirection  I 
CMmot  see  a  symptom  of  it. 

I  will  only  sajr  one  more  thing,  which  has  nothing 
to  do  with  ttiis  judgment  really,  but  with  the  judg- 
ment of  the  Oourt  of  Appeal  in  that  case  that  went 
to  the  House  of  Lords :  Wahdin  y.  London  and  SotUh- 
Wtiiem  Railway  Co.  The  judgment  of  the  Court  of 
Appeal  in  that  case,  deliyered  by  me,  was  an  effort  to 
state  what  this  court  considered  that  the  law  as  to  all 
these  points  was  at  that  time.  I  heard  that  judgment 
read  yesterday,  and,  as  far  as  I  myself  am  concerned, 
I  think  that  it  was  absolutely  correct  in  eyery  part. 
It  is  yery  minute,  it  is  yery  carefully  stated,  and  I 
take  notice  that  that  judgment  was  agreed  to  by 
Lord  Bowen  and  hj  Fry,  L.J.,  who  sat  beside  me ; 
and  I  only  say  that  I  wish  that  it  had  been  reported, 
and  I  wish  it  now,  and  I  think  it  would  be  useful  to 
tiie  profession  if  it  were  reported  now  in  some  note  to 
i  case  of  this  kind. 


L0PI8,  L.J. — ^There  are  two  grounds  upon  which 
tiie  defendants  ask  for  a  new  trial.  One  is  the  ground 
of  misdirection.  Perhaps  I  ought  almost  to  haye 
■aid  that  there  is  properly  only  one  ground,  because 
if  the  learned  judge  i>ermittea  the  case  to  go  to  the 
jury  where  there  was  no  eTidence  to  ^  to  the  jury 
that  was  a  misdirection;  but  the  misdirection  was 
pat  on  other  grounds,  and  I  allude  to  it  for  this 
reason,  that  on  reading  the  summing  np  I  can  see 
no  other  ground  of  misdirection  that  can  for  a 
nioment  be  relied  on,  except  this  ground  of  mis- 
direction, in  permitting  the  case  to  go  to  the  jury 
^when,  as  it  is  said,  he  ought  not.  That  is  the  only 
^nnmd  of  misdirection  tlmt  I  can  see.  It  is  said  that 
the  judge  ought  to  haye  withdrawn  this  case  from  the 
as  a  matter  of  law.  It  is  said  there  was  no 
i  of  negUgSBoe  on  the  part  of  the  defendants; 


and  if  there  was  neglip;ence  of  the  defendants,  than 
that  there  was  no  evidence  of  the  neglig^ice  pro- 
ducing the  mischief —by  which  I  mean  that  it  led  to 
the  death  of  Smith,  and  that  his  death  was  attri- 
butable as  much  to  his  own  negli^[ence  as  to  any 
negligence  of  the  defendants.    That  is  how  it  is  put. 

Yenr  interesting  and  difficult  questions  haye  been  dis- 
cussed in  the  course  of  this  case ;  but  I  donotpropose  to 
express  any  opinion  with  ng&rd  to  them.  lam  satis- 
fied to  say  that  the  plaintiff  who  brings  an  action  of 
this  kind  must  ^ye  eyidence  of  the  negligence  of  the 
defendants  causing  the  injury  to  the  plamtiff.  Again, 
what  the  dulry  of  a  man  stationed  at  a  leyel  crossing 
might  be  when  there  is  a  free  passage  for  foot 
passengers  and  closed  gates  which  haye  to  be  opened 
for  yehioles,  whether  the  duty  he  has  to  discharge  is  a 
duty  to  his  employers  or  a  duty  to  the  passengers 
and  to  those  who  oriye  yehioles  oyer  the  causeway — 
all  that  is  unnecessary  to  dedde. 

Now,  the  first  question  is  whether  there  was  any 
eyidence  of  negligence  of  the  defendants.  What  was 
the  duty  of  the  defendants  ?  Their  duty  was  this : 
to  use  reasonable  care  and  apply  proper  precautions 
in  the  management  of  their  railway  at  that  particular 
spot ;  and  it  seems  to  me  that  they  haye  determined 
for  themselyes  what  was  the  reasonable  and  proper 
pecAution  they  ought  to  adopt  at  that  particular  spot, 
because  they  put  were  a  man  whose  duty  it  was  to 
signal  each  train  as  it  passed.  If  that  was  so,  I  think 
it  may  rightly  be  said  that  it  would  not  be  only  a 
warning  to  tne  engine- driver ,  but  would  also  be  a 
warning  to  the  general  public,  including  in  that 
description  not  only  those  who  came  with  vehicles  to 
cross  the  way,  but  also  foot  passengers  using  it. 

On  the  night  in  question  tnere  was  a  man  placed 
there,  called  Judges.  I  do  not  desire  to  say  much 
about  Judges,  ae  was  not  very  competent ;  he  was 
a  man  of  considerable  age,  and,  moreover,  he  was  very 
decrepit,  and  he  does  not  appear  to  have  had  much 
experience  in  the  duties  he  hiBMl  to  perform.  What 
did  he  do  ?  It  being  his  duty  to  signal  the  passing 
train,  he  remained  in  his  lodge  reading,  and  did  not 
signaJ. 

Now,  if  it  was  the  duty  of  the  railway  company  to 
use  reasonable  care  and  proper  precautions,  and  if  they 
thought  that  this  was  a  reasonable  and  proper  pre- 
caution, it  is  clear  to  my  mind  that  their  servant 
failed  in  doing  that  which  he  ought  in  order  to 
observe  that  care  and  precaution.  He  failed  to  do 
that,  and  he  was  the  servant  of  the  company,  and  the 
company  therefore  are  responsible.  It  seems,  there- 
fore, to  me,  with  regard  to  this  part  of  the  case,  that 
there  clearly  was  evidence  which  ought  to  be  left  to 
the  jury  as  to  whether  the  defendants  had  used 
reasonable  and  proper  oare  and  proper  precaution  in 
the  management  of  their  railway  or  not. 

But  then  it  is  said,  in  the  droumstances  of  this 
case,  nothing  is  known  as  to  how  Smith  came  by  his 
death;  and  the  case  of  Wakelin  v.  The  London  and 
South'  Western  Bailway  Co.  is  relied  on.  I  quite  agree 
with  my  lord,  and  I  think  it  was  a  great  pity  that 
that  case  was  not  reported.  It  seems  to  me  that  it 
does  lay  down  very  important  propositions  of  law. 
It  is  said  hero  that  what  happened  to  Smith  was  fully 
as  consistent  with  want  of  reasonable  and  proper  oaro 
on  his  part  as  it  was  consistent  with  the  want  of 
reasonable  and  proper  oaro  on  the  part  of  the  defen- 
dants. It  is  said  this  train  had  lights,  it  whistled, 
and  could  be  seen  for  760  yards ;  and  that  Smith  must 
have  contributed  to  his  own  misfortune  by  the  heed- 
less and  reckless  wajr  in  which  he  crossed  me  line  with 
the  danger  beforo  his  eyes.  If  that  could  be  estab- 
lidied,  of  course  the  argument  which  Mr.  Willis  laid 
beforo  the  court,  relying  on  the  case  of  Wakelin  y. 
LondonandSoiUhr'Wukm  BaUwiy  Co.,  would  be  fully 
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■ustomed.  Can  it  be  said  that  what  happened  to  Smith 
was  eqiially  consistent  with  his  as  witii  we  defendants', 
negligence  having  caused  it  ?  That  is  a  matter  on 
which  I  do  not  hesitate  to  say  that  in  the  coarse  of 
the  case  I  Mt  a  difficolty,  and  I  have  given  it  the 
best  thought  and  attention  which  I  can,  and  it  strikes 
me  in  this  way.  Smith  knew  the  crossing ;  he  knew 
the  practice  at  the  crossing ;  he  knew  that  generally 
and  habitually  trains  were  signalled.  Then  may  not 
the  jury  have  thought,  and  may  they  not  be  justified 
in  thinking,  that  Smith,  seeing  Judges  in  the  lod^e, 
making  no  attempt  to  signal  any  approaching  tram, 
might  have  thought,  and  might  reasonably  have 
thought,  that  he  might  safely  cross  the  line  without 
takine  such  proper  precautions  for  his  own  safety — 
nammy,  looking  upwards  and  downwards,  and 
listening  for  a  whistle,  as  he  would  have  done  if  he 
had  not  been  misled  by  the  conduct  of  Judges  P 
Now,  it  seems  to  me,  after  careful  consideration,  that 
that  is  a  view  which  a  jury  might  reasonably  take, 
and  had  I  tried  this  case,  and  the  matter  had  occurred 
to  my  mind  as  it  does  now,  I  feel  I  could  not  have 
withdrawn  the  case  from  the  jury.  It  was  a  matter 
in  respect  of  which  thev  were  entitled  to  give  an 
opinion,  and  in  respect  of  which  their  opinion  ought 
to  be  asked.  It  was  asked,  and  they  have  found  for 
the  plaintiff.  Therefore  I  think  their  verdict  cannot 
be  disturbed. 

Kay,  L. J.,  after  refering  to  the  facts,  proceeded : — 
Now,  the  gates  which  closed  the  carriage  way,  or  one 
of  them,  had  upon  the  middle  of  it  a  lamp,  and  when 
the  gate  was  open  it  would  open  across  the  railway ; 
and  then  at  night  the  lamp  would  show  up  and  down 
the  line  a  red  light,  which  was  the  danger  signal,  I 
understand.  Therefore  it  could  not  be — at  least,  I 
vdll  assume  that  the  jury  mi^ht  say  it  could  not  be — 
only  for  the  sake  of  the  vehicle  traffic  that  the  man 
was  to  be  on  the  side  of  the  line  when  a  train  passed, 
and  show  his  white  light.  The  jury  was  surely 
iustified  in  inferriog  that  that  was  to  show  that  the 
line  was  dear  of  any  kind  of  obstruction  either  by 
vehicles,  or  by  people  passing,  or  bv  any  other 
danger  which  might  well  occur  upon  a  level  crossing. 
In  argument  this  point  was  put  by  me :  Suppose  a 
school  of  children  were  passing  across  this  line  on  a 
dark  night,  and  the  man  was  there,  and  saw  them 
passing,  and  saw  that  they  were  in  danger,  would  it 
not  be  his  duty  to  signal  the  train  that  there  was 
danger,  and  to  try,  if  he  could,  to  prevent  tlie  train 
running  over  those  children  ?  I  should  suppose  that 
the  jury  might  well  infer  that  that  was  pfurt  of  his 
duty.  [After  continuing  the  recital  of  the  facts,  his 
lordship  proceeded :]  The  misdirections  alleged  were 
these.  The  first  was  that  **  the  railway  company  put 
persons  on  the  level  crossings  to  take  care  of  them." 
What  misdirection  is  there  in  that  ?  It  may  perhaps 
be  indefinite.  It  may  mean  "  Judges  was  placed  at 
this  level  crossing  to  take  care  of  the  level  crossing." 
Then  the  second  thing  objected  to  was  this — 
that  *'if  the  company  had  not  kept,  as  they 
ordinarily  do,  persons  at  level  crossings  to  take 
care  of  them  and  protect  the  public,  they  must 
necessarily  go  slowly."  Is  there  any  mis&ection 
there?  They  are  bound  to  take  reasonable 
care  and  caution;  and  if  there  is  no  man  at  a 
level  crossing,  surely  they  are  bound  to  take  all  the 
more  care  and  caution  then  that  they  do  not  interfere 
with  people  who  may  be  crossing  there.  I  see  no 
misdiroction  in  that.  The  third  is  this :  "  The  rail- 
way company,  being  obliged  to  protect  the  gates  as 
far  as  vehicles  are  concerned,  are  necessarily  obliged 
as  far  as  foot  passengers  are  concerned  to  protect 
them  also,  if  uiey  keep  persons  there  as  they  do. 
The  man  who  has  to  protect  the  carriages  will  also 
protect  the  foot  passengers."    Is  that  a  misdirection  ? 


I  confess  it  seems  to  me  to  be  absolutely  accurate, 
and  that  there  is  no  misdirection  in  it  at  alL  Now, 
the  fourth  and  last  was  this :  After  describing  what 
Judges'  duties  were,  as  to  which  there  was  no  conflict, 
the  learned  jud^  says :  "  Any  neglect  of  duty  on  the 
part  of  Judges  is,  I  tell  you,  a  neglect  of  du^  on  the 
part  of  the  ndlway  company,  for  which  the  railway 
company  is  responsible."  Can  it  possibly  be  said 
that  where  an  official,  like  Judges,  is  placed  at  a  level 
crossing  like  this,  and  neglects  his  duty,  that  neglect 
of  duty  is  not  atfaibutable  to  the  railway  company  F 
Is  it  possible  to  deny  that  P 

The  next  point  is :  Was  there  any  evidence  to  go 
to  the  jury  of  neglect  of  duty  on  the  part  of  the 
railway  company  in  this  caseP  The  duty  of  the 
railway  company  was  acknowledged  to  be  to  have  a 
man  on  the  une  with  a  light  whenever  a  train  passed. 
That  they  assumed  to  be  their  duty,  and  they  had  a 
man  there  whose  duty  it  was  to  be  always  present 
when  a  train  passed.  The  learned  judge  in  his 
summing  up  does  not  accuse  the  engine-driver  of 
any  neglect  of  duty  whatever.  I  am  not  sure  that 
the  jury  would  agree  with  him  in  that,  because  the 
engiae-driver  says  in  his  evidence  that  he  did 
observe  that  the  man  was  not  there  when  the  train 
was  passing.  He  missed  the  light  which  the  man 
ought  to  have  shown  him,  and  which  he  might  have 
seen  a  long  distance  before  he  came  to  the  crossing, 
because  the  line,  as  is  shown  by  the  photog^ph,  is 
perfectly  straight  for  some  distance  on  the  side  on 
which  the  train  was  approaching.  Now,  what  was 
the  duty  or  what  might  the  jury  fairly  think  was  the 
duty  of  the  eng^e-dnver  when  he  saw  that  the  man 
was  not  there  and  there  was  no  light  shown  P  If  the 
man  had  not  a  red  signal  to  show,  the  danger  signal 
would  be  the  absence  of  the  white  light,  and  he  did 
not  show  the  white  light,  and  yet  the  engine-driver 
drove  this  train  at  from  thirty -five  to  forty  miles  an 
hour  past  the  level  crossing.  Idlght  not  a  jury  say 
that  that  was  some  evidence  of  want  of  proper  caution 
and  care  on  the  part  of  the  engine-driver  f  1  should 
think  they  might,  at  any  rate  it  is  a  matter  to  be  left 
to  them. 

Then  the  default  of  Judges  was  a  thing  which 
cannot  be  denied  for  a  moment,  and  the  onlv  way  in 
which  Mr.  Willis  sought  to  meet  it  was  this.  He 
said  that  he  had  no  duty  whatever  towards  the  foot 
passengers,  his  duty  was  only  with  regard  to  Tducles 
and  horses.  I  utterly  deny  that.  When  a  man  is 
placed,  as  Judges  was,  with  the  duty  of  signaUing 
when  any  train  passed,  night  or  day,  to  show,  as  Mr. 
Willis  said  again  and  again,  that  the  line  was  dear, 
that  is  a  duty  as  much  for  the  safety  of  the  foot 
passengers  as  for  the  safety  of  carriages  and  horses 
or  the  safety  of  the  train,  or  at  any  rate  the  jury  had 
a  right  to  mfer  that.  Tharefore  it  seems  to  me  that 
there  was  evidence  upon  which  the  jury  might  well 
infer  a  neglect  of  duty  on  the  part  of  the  rsilwsy 
company. 

Then  it  was  said  that  the  facts  are  equally  oonaiat- 
ent  with  a  want  of  due  precaution  on  tne  part  of  tiie 
man  himself,  and  that  the  law  is  that  the  jadge 
should  say :  "  These  facts  are  equally  consistent  with 
either  hypothesis,  and  therefore  there  is  nothing  for 
the  jury  to  decide."  I  venture  to  say,  with  all  pos- 
sible respect  to  those  who  hold  a  different  opinion, 
that  as  long  as  we  have  juries  in  these  oases,  axid  as 
long  as  they  are  to  be  the  judp^  of  fact,  it  must  be 
a  very  remarkable  case  indeed  m  which  a  judge  wfll 
take  upon  himself  to  say :  **  I  will  weigh  these  cir- 
cumstances and  draw  inferences  from  wem,  and  say 
that  they  weigh  exactly  the  same  on  the  one  side  as  on 
the  other,  and  therefore  I  will  withdraw  the  ease 
from  the  jury."  lliere  may  be  such  a  case,  and  tiba 
House  of  liords  seems  to  have  considered  in  one 
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which  was  before  them,  that  it  was  such  a  ease.  I 
can  only  say  that  those  oases  must  be  ver^  rare 
indeed,  and  it  does  not  seem  to  me  that  this  is  that 
oaae,  and  I  entirely  agree  with  what  has  fallen  from 
both  the  other  memTOrs  of  the  court.  In  this  case  it 
was  a  fair  inference  that  Thomas  Olark  Smith,  who 
was  familiar  with  this  crossuu^  and  with  the  lodge, 
and  knew  Judges,  and  wonM  know  what  Judges' 
duties  were,  as  he  found  that  Judges  gave  him  no 
wanung,  and  did  not  go  out  upon  ue  line — ^it  was  a 
fair  inference  that  he  was  misled  by  that  neglect  of 
duty  on  the  part  of  Judges,  and  did  not  take  such 
precautions  as  he  ouffht  to  have  taken  if  Judges  had 
ffone  upon  the  line  and  had  done  his  duty  by  warning 
him  that  a  train  was  coming. 

It  is  said :  "  The  engine-driver  bemn  to  whistle 
ten  seconds  before  he  reached  the  crossing." 
Whether  the  man  heard  the  whistle  or  not  in  the 
hurry  of  leaving  the  cottage — ^for  it  seems  to  have 
oconmd  just  as  he  was  leaving  the  cottage— was  all 
for  the  Jury  to  consider. 

It  seems  to  me  that  there  was  not  that  even  balance 
of  evidence  which  would  justify  any  jud^  in  with- 
drawing this  case  from  the  jury  and  saying  that  the 
drcnmstances  were  equally  consistent  with  this  acci- 
dent having  been  caused  by  the  negligence  of  the 
poor  man  himself  as  with  having  been  caused  by  the 
negligence  of  the  company,  and  that  therefore  there 
was  no  case  for  the  jury.  To  my  mind  this  was  not 
such  a  case,  and  no  judge  would  have  been  justified, 
in  the  present  state  of  our  legal  proceedings,  in  with- 
drawing this  case  from  the  jury  on  that  ground. 

On  tke  question  whether  the  verdict  was  against 
the  weight  of  evidence,  I  need  say  little.  This  is  not 
a  case  to  which  it  is  possible  to  apply  that  principle, 
and  it  is  applied  very  rarely  in  anv  case. 

I  wish  to  guard  myself  entirely  against  its  being 
supposed  that  I  agree  to  the  view  iS&t  it  is  any  part 
of  uie  plaintiff's  duty,  in  a  case  of  tins  kmd,  either 
by  pleading  or  defence,  to  make  out  a  primei  /ade 
case  that  the  plaintiff  has  not  been  ^^ty  of  contri- 
butory negligence.  I  reserve  m^  opmion  upon  that 
point  entmly,  and  I  do  so  for  this  reason :  I  see  that 
there  is  very  considerable  conflict  of  judicial  opinion 
on  the  subject.  In  tiie  cases  in  the  Mouse  of  Xords 
which  have  been  cited  very  eminent  judges  indeed 
hsre  eapiossod  a  contrary  opinion.  I  myself  rather 
isoiiiie  to  the  opinion,  as  at  present  advised,  of  those 
Imamed  judges  who  have  expressed  their  opinion  in 
the  House  of  Lords ;  but  1  reserve  my  opinion  on 
that  subject  until  the  question  comesj  before  us  for 


Appecd  dismissed. 

Solicitor  for  the  defendants,  A,  Willis. 

SoEoitor  for  the  plaintiff,  Edward  Clarke. 


Feb.  14,  16. 


Kt|A  <Soutt  Of  9u0tta. 

Chan.  Div.l 
Ghitty,  J.  j 

Thwaitbs  v.  Coulthwaitb  (o.) 

Oaming  —  Fartnership — Action  for  aecotmt — lUegcd 
business  —  Bookmaker's  business  —  BeUing  —  BetHng 
Ad,  1853  (16  d:  17  Vid.  c.  119),  s.  ^— Place  used  for 
bHHng, 

In  an  action  by  a  turf  commission  agent  or  bookmaker 

{a.)  Bepoitei  by  J.  F.  Walet,  Esq.,  Barrister- 
at-Law. 


against  his  partner,  who  was  the  adive  partner  and 
transacted  the  business  at  race  medings,  /or  an  aeoounl 
of  the  profits  of  tJie  business, 

Held,  that,  inasmuch  as  the  condud  of  a  bookmaker's 
business  did  not  necessarily  involve  any  viokttion  of  the 
provisions  of  the  Betting  Ad,  1863,  and  it  appeared  that 
the  plaintiff  contemplated  tJiat  the  business  would  be 
carried  on  in  conformity  with  the  rules  of  TatterscUVs 
enclosure  at  medings,  and  not  in  such  a  manner  as  to 
come  within  the  prohibition  of  the  statute,  the  plaintiff 
was  entitled  to  relief  at  the  hands  of  the  court,  and  the 
order  mud  go  for  an  account,  notwithstanding  tfuit  the 
defendant  might  have  acted  iUegally  at  medings. 

Construdion  of  the  word  *' place  "  in  tTie  Betting  Ad, 
1863,  considered. 

Action. 

This  was  an  action  by  a  turf  commission  agent 
or  bookmaker  for  an  account  of  a  bookmaking  part- 
nership entered  into  with  the  defendant,  who  was 
also  a  Dookmaker  and  the  active  partner  in  the  busi- 
ness. The  partnership  was  an  oral  one,  made  on  the 
2lst  of  August,  1894,  by  tiie  terms  of  which  the 
plaintiff  contributed  one-fourth  part  of  a  capital  of 
£1,000,  and  was  to  receive  a  proportionate  net  share 
of  the  defendant's  book.  The  defendant  having 
attended  some  four  or  five  race  meetings,  the  plain- 
tiff on  the  12th  of  September,  1894,  wrote  a  letter 
terminating  the  partnenhip,  and  asking  for  his  £260 
to  be  returned.  The  defendant  wrote  in  reply, 
enclosing  a  cheque  for  £260.  The  plaintiff  alleged 
large  profits,  and  claimed  a  fourth  share.  The 
defendant  offered  the  plaintiff  about  £20,  and,  this 
being  dedined,  paid  the  sum  into  court 

The  main  defence  to  the  action  was  that  the  part- 
nership business  was  an  illegal  one. 

The  defendant  adduced  evidence  to  show  that  the 
plaintiff  was  well  aware  that  the  business  of  a  cash 
Dookmaker — which  appeared  to  be  the  turf  descrip- 
tion of  this  business — could  not  be  conducted  in 
Tattersall's  enclosures  without  contravening  the 
Betting  Act,  1863,  and  that,  whereas  it  was  the 
custom  of  the  "  large  men  "  who  booked  principally 
credit  commissions  to  conduct  their  business  without 
display  or  ostentation,  it  would  be  the  custom  of  men 
like  the  defendant,  who  sought  cash  bets,  to  attract 
as  much  of  the  attention  of  the  public  as  they  could 
by  their  get  up  and  appliances,  such  as  a  large  book 
with  owner's  name  on  it,  a  bag,  and  betting  tickets, 
and,  above  all,  a  portable,  collapsible  box  to  be  used 
in  Tattersall's  enclosures  in  contravention  of  rules, 
for  the  bookmaker  to  stand  on.  It  appeared  that  the 
dcdfendant  confined  his  operations  at  race  meetings  to 
betting  in  the  enclosure,  and  that  he  did  not  bet  on 
the  course. 

LeveU,  Q.C.,  and  Moyses,  for  the  plaintiff.— The 
plaintiff  is  entitied  to  the  usual  order  for  an  account 
of  profits. 

B.  Younger,  for  the  defendant— Fhrst,  the  circum- 
stances show  accord  and  satisfaction.  Secondly,  the 
business  is  within  the  prohibition  of  the  Betting  Act, 
1863,  and  the  court  will  not  aid  the  plaintiff.  Anj 
person  using  a  place  for  the  purposes  of  betting  u 
within  section  3,  and  the  plaintiff  must  have  known 
or  be  ti^en  to  have  known  that  the  business  intended 
to  be  carried  on  by  the  defendant,  the  active  part- 
ner, would  bring  him  within  the  prohibition  of  that 
enactment. 

Zeve<t  replied. 

The  following  authorities  were  cited :  lindley  on 
Partnership,  6th  ed.,  p.  103,  and  Doggdt  v.  Cattems, 
13  W.  E.  160,  390,  19  C.  B.  N.  S.  766 ;  Shaw  v. 
MorUy,  16  W.  B.  763,  L.  B.  3  Ex.  137 ;  Bows  v. 
Finwick,  22  W.  B.  804,  L.  B.  9  C.  P.  339;  Gallaway 
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T.  Maries,  30  W.  B.  151,  8  Q.  B.  D.  275;  Eatiwood  t. 
if 0^,  22  W.  R.  799,  L.  B.  9  a  B.  440 ;  ^.  y. 
Preedy,  17  Cox  0.  0.  433  ;  and  LtddeU  y.  Lofthouse, 
40  SOLIOITOBS'  JOUBITAL,  278. 

Ohittt.  J.— The  plaintiff  and  defendant  entered 
into  a  partnership  in  a  bosineH,  which  was  that  of  a 
bookmaker.  The  partnership  was  at  will,  and  there 
was  no  writing.  It  began  on  the  21st  of  An^^t. 
1894,  and  was  terminated  by  notice  by  the  plaintiff 
on  the  12th  of  September,  1894.  The  plaintiff 
receiyed  back  from  the  defendant  the  £250  which  he 
advanced  as  his  share  of  capital  in  September,  1894. 
The  plaintiff  now  asks  for  an  account  of  profits.  The 
first  defence  was  accord  and  satisfaction.  [His  lord- 
ship held  that  that  defence  failed  for  reasons  which 
do  not  call  for  a  report.] 

The  second  and  most  important  defence  was  that 
the  partnership  was  illegal,  being  for  a  purpose 
forbidden  by  the  statute  16  &  17  Vict.  c.  119.  The 
first  question  that  arises  is:  Is  the  business  of  a 
bookinaker  necessarily  illegal,  must  it  be  so  carried 
on  as  to  fall  within  the  provisions  of  the  statute? 
That  question  must,  I  think,  be  answered  in  the 
negative.  The  statute  8  &  9  Vict.  c.  109,  as  is  well 
known,  does  not  make  betting  illegal.  It  merely 
avoids  the  wagering  contract.  A  man  may  make 
one  bet  or  many,  or  carry  on  a  betting  business, 
provided  the  business  as  carried  on  does  not  fall 
within  the  statute  16  &  17  Vict.  c.  119.  That  a 
betting  business  may  be  carried  on  without  coming 
within  that  statute  is  conclusively  shown  by  DoggeU 
v.  Cattem$,  where  the  Court  of  Exchequer  Chamber 
held  that  the  habitual  use  of  a  particular  spot  in 
Hyde  Park  for  the  purpose  of  making  bets  with 
persons  resorting  Uiereto  was  not  the  uain^  of  a 
**  place"  for  the  purposes  of  betting  withm  the 
meaning  of  the  Act. 

The  next  question  is:  Did  the  parties  intcoid  or 
contemplate  that  the  business  should  be  carried  on 
in  a  prohibited  manner  ?  If  they  did,  it  was  illegal, 
though  nothing  definite  was  said  at  the  time  that 
the  partnership  was  entered  into.  It  is  plain  that 
the  case  is  not  within  section  1  of  16  &  17  Vict.  c. 
119.  The  partners  were  not  the  owners  or  occupiers 
of  any  *'  house,  office,  room,  or  other  place  "  for  the 

Surpose  of  carrying  on  business.  The  point  for  the 
ef  endant  turned  on  section  3,  which  is  aimed  not  only 
at  owners  or  occupiers  but  at  persons  using  a  place 
within  the  prohibition  of  the  Act.  The  plaintiffs 
evidence  was  to  the  effect  that  he  contemplated  that 
the  business  would  be  carried  on  in  the  ordinary 
way  in  which  the  business  was  carried  on  by  a  book- 
maker in  Tattersall's  enclosure  at  race  meetings. 
With  reference  to  the  practice  of  bookmakers  standing 
on  what  are  called  **  lx)xes,"  the  object  of  which  was 
to  devate  the  bookmaker  above  the  heads  of  other 
persons  in  the  enclosure,  the  plaintiff's  evidence  was 
that  he  had  frequented  some  races,  and  that  the 
rules  of  Tattersall's  enclosure  were  that  such  **  boxes  " 
were  not  permitted  to  be  brought  in,  and  there  was 
no  substantial  controversy  as  to  this.  But  the 
defendant  said  that  there  were  bookmakers  who,  not- 
withstanding the  rules,  by  *'  squaring  "  or  bribing  the 
gatekeepers  managed  to  get  their  boxes  through,  or 
otherwise  smuggled  them  in. 

The  plaintiff's  evidence  was  that  a  ''box"  was 
not  used  by  the  defendant  during  the  plaintiff's 
acquaintance  with  the  defendant  previous  to  the 
partnership  or  at  the  meetings  which  the  plaintiff 
had  attended.  The  result  of  the  evidence  is  that 
though  the  defendant  liimiffllf  may  have  contrived 
to  bring  in  and  use  a  **  box,"  he  being  the  active 
partner,  yet  the  plaintiff  did  not  anticipate  that  mode 
of  carrying  on  the  business. 


The  gist  of  all  this  di^mte  as  to  the  Qse  of  a  "box" 
or  Wad  contrivance  is  that  it  brings  up  the  question 
which  has  often  been  mooted.  What  is  a  plaoeforthe 
purposes  of  betting  within  the  meaning  of  the  statute 
of  16  &  17  Yict  ?  It  is  obvioos  that,  betting  or  not 
betting,  a  man  most  be  in  some  place.  But  in  the 
construction  pat  upon  the  Ant  it  is  plain  ihat  the 
word  **  plaoe^'  there  is  not  used  in  its  most  genml 
sense.  The  court  has  frequently  been  asked  to  decide 
this  question.  The  Act  is  part  of  the  legislation 
against  gaming  houses.  The  question  here  turns  on 
section  3.  A  place  must  in  some  sense  be  fixed  and 
ascertained  to  be  within  section  3,  but  the  courts  have 
wisely  refrahied  frmn  defining  a  meaning,  the  Legis- 
lature having  given  no  definition  beyond  such  as  is 
afforded  by  the  context  of  the  enactment.  The  court 
has  to  apply  the  Act  to  the  circumstances  of  each 
particular  case.  A  (Jaoe  may  unquestionably  be  an 
uncovered  place :  Eoitwood  y.  Milier,  a  case  under 
section  1.  It  may  be  a  Uttie  bay  or  hoarding 
supported  by  stays  on  a  quay  side,  as  was 
decided  in  LiddtU  y.  Lofthmue  by  lindley  and 
Kay,  Ii.JJ.,  in  the  Divisional  Court.  It  may 
be  a  temporary  wooden  structure  erected  on  a 
strip  of  ground  bounded  by  an  iron  railing  with  a 
line  of  desks  fronting  both  ways :  Shaw  y.  Morley. 
The  court  held  the  structure,  although  open  to  the 
air,  to  be  both  an  office  and  place  witiiin  section  3. 
Again,  in  tiie  well-known  umbrella  case — Bowa  y. 
Fenvnck — where  tiie  bookinaker  fixed  an  umbrella  in 
the  ground,  capable  of  sheltering  seven  or  ei^t 
persons,  and  k4»t  it  up  all  the  day,  the  day  bemg 
only  a  showwy  one,  the  court  had  no  difficulty  in 
saying  that  the  umbrdla  was  a  place  within  the  Act. 

To  come  bcMsk  to  the  question  here.  Was  it  the 
intention  of  the  parties  that  the  betting  business 
should  be  carried  on  at  a  place  within  the  meaning  of 
the  Act.  and  did  the  plaintiff  contemplate  that  it 
should  be  carried  on  by  means  contravening  the  rules 
an  to  Tattfflvall's  enclosures  ?  I  am  satisfied  that  the 
business  of  bookmaking  as  carried  on  by  the  "  large 
men,"  as  they  were  called  in  the  defendant's 
evidence,  in  Tattersall's  enclosures  can  be  carried  on 
without  violating  the  Act.  Did  the  plaintiff  intend 
that  the  business  should  be  carried  on  illegally  F  No 
doubt  some  cuuning  bookmakers  carry  on  business  in 
the  way  described  by  the  defendant.  I,  however,  am 
not  satisfied  on  the  evidence  that  the  ^aintiff  intended 
the  business  to  be  so  carried  on.  There  is  another 
alternative— namely,  that  the  plaintiff  might  haye 
become  aware  that  the  business  was  in  £ct  being 
carried  on  illegally.  But  no  case  of  that  kind  is 
made.  The  result,  therefore,  is  that  the  plaintiff  is 
entitled  to  an  account,  with  costs  up  to  and  including 
judgment.    Further  costs  reserved. 

Judgment  for  the  plaintiff. 

Solicitors,  T.  H.  PhUpots,  for  Thoa.  PlatU,  Black- 
bum  ;  Bad/ord  &  Franldand,  for  Bowden  <k  Widdowson, 
Manchester. 
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Chan.  Div. 
Stirling, 

In  re  Cabew. 
Casew  v.  Cabbw.  (a.) 

Will — Bevereionary   interest  —  Forfeiture  dauee — Gift 
over  in  case  of  legatee  being  under  any  legal  di^abil^ 
on  death  of  life  tenant — Meaning  of  **  legal   die- 
ability.** 
Testator  gave  prop&rty  to  B.  for  Ufe,  with  remainder 

(a.)  Beported  by  Abxhub  Mobton,  Esq.,  Baxzietei- 
at-Law. 
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to  C,  &M<  tn  caae  of  O.'a  being  at  tJie  time  of  B.*8  death 
under  any  legal  dieahility  in  caneequence  whereof  he 
eoiUd  he  prevented  from  takina  the  eame  for  hie  own 
pereonal  and  exclueipe  benefit^  then  over  to  othere. 

Ihtring  B.*e  life  C,  morigaaed  hie  revereionary  in* 
iereUt  ^nd  aleo  eaceeuied  a  vduntary  settlement  of  hie 
equity  ef  redemption  in  the  premises.  In  B*s  lifetime 
cUeo^  an  order  was  made  on  the  further  consideraiion  of 
CM  action  for  the  administration  of  the  testator^  s  eetate, 
that  C,  {who  was  also  one  of  the  executors)  should  pay 
to  the  trustees  of  the  testator^s  will  a  large  sum  of  money 
representing  assets  of  the  testator  received  by  C.  as 
executory  and  that  CJ*s  reversionary  interest  was  liable  to 
make  good  the  money  so  found  due  by  him  as  executor. 

Afterwards  B.^  the  life  tenant^  diedy  and  on  the  day 
of  B.'s  death,  but  previous  to  the  death,  C.  was,  on  his 
own  applicationy  adjudicated  bankrupt;  but  the  order  of 
adjuration  was  afterwards  <MnuUed,  on  the  ground 
that  it  ought  never  to  Jiave  been  made. 

Heldy  that  the  words  ''legal  disabUitv**  as  used  in 
the  wiU  indicated  a  disability  imposed  by  act  of  law, 
rather  than  a  disability  arising  simply  from  the  volun^ 
tary  act  of  C.  ;  that  upon  the  above  fads  C.  was  not  at 
the  time  of  B.*s  death  under  any  disability  imposed  bv 
act  of  law,  and  conseqtiently  that  the  event  tmon  which 
the  gift  over  was  to  take  effect  had  not  occurred. 

The  testator,  George  Oarew,  by  hia  will,  after 
giring  his  wife  a  speoifio  and  a  pecuniary  legacy^ 
made  the  following  residuary beqaest :  "And  as  to 
all  other  my  worldly  estate  and  property  of  every 
description,  I  give  the  income  arising  therefrom  to 
my  said  wife  for  her  life,  and  subject  thereto  I  give 
one  equal  moiety  thereof  to  my  son  Henry  Ghorffe 
Oarew;  but  if  he  should  predecease  either  my  said 
wife  or  me,  or  in  case  of  his  being  at  the  time  of  the 
death  of  the  survivor  of  my  said  wife  and  me  under 
any  legal  disability  in  consequence  wheisBof  he  could 
be  hindered  in  or  prevented  from  taking  ihe  same 
for  his  own  personal  and  exclusive  braiefit,  I  give  the 
same,  subject  as  aforesaid,  unto  his  widow  or  wife 
and  children  (other  than  his  daughter  Jessie  Oarew) 
living  at  the  death  of  the  survivor  of  my  said  wife 
and  me,  to  be  made  over  to  them  respectively  on  their 
respectively  attaining  tweni^-one,  ^e  income  arising 
from  the  shares  of  such  children  to  be  in  the  meantime 
^plied  for  their  benefit,  and  I  appoint  my  said  wife 
and  son  executors." 

On  the  11th  of  January,  1886,  the  testator  died, 
leaving  a  widow,  and  she  and  the  son  Henry  G^rge 
Garew  proved  the  wUl.  On  the  8th  of  August,  1892, 
the  usual  judgment  for  the  administration  of  the 
testator's  estate  was  given  in  this  action. 

By  deeds  dated  the  24th  of  March  and  the  2nd  of 
Jnne,  1893,  H.  G.  Carew  mortgaged  his  interest  under 
the  will  to  Francis  Dashwood  to  secure  two  sums  of 
£600  and  £300  respectively.  By  adeed dated  the  15th 
of  March,  1894,  H.  G.  Carew  and  Bmma,  his  wife, 
mortgaged  their  respective  interests  under  the  will  to 
the  Ijegal  Beversionary  Society  to  secure  £100.  By 
a  deed  dated  the  7th  of  July,  1894  (which  recited  the 
claims  made  against  H.  G.  Oarew  in  the  administration 
action),  he  assigned  to  a  trustee  all  his  interest  under 
the  will  upon  trust  to  raise  a  sum  of  £2,500  for  the 
benefit  of  nis  wife  and  children,  and  subject  thereto 
upon  trust  for  himself. 

On  the  29th  of  July,  1894,  the  chief  clerk's  certifi- 
cate was  made,  finding  a  sum  of  £5,188  IBs.  lOd.  due 
from  Henry  Ghorge  Oarew.  On  the  30th  of  January, 
189dy  an  order  was  made  on  further  consideration 
whereby  H.  G.  Oarew  was  ordered  to  pay  tiie  said 
stun  of  £5,188  IGs.  lOd.  to  the  plainti£b  as  the  pre- 
sent trustees  of  the  testator's  will,  and  it  was  decided, 
without  prejudice  to  any  claims  of  the  wife  «id 
ohildzen  of  SL  G.  Oarew  to  or  in  respect  of  the  share 


or  interest  (if  any)  given  to  Henrjr  George  Oarew  hv 
the  will  of  the  testator,  that  the  interest  (if  any) 
coming  to  H.  G.  Oarew  under  the  testator's  will  was 
liable  to  make  good  to  the  testator's  estate  the  said 
£5,188  16s.  10£ 

On  the  16th  of  March,  1895,  Mrs.  Oarew,  the  widow 
of  the  testator,  died.  On  the  same  day,  and  before 
the  death  of  Mrs.  Oarew,  a  receiving  order  and  sn 
order  of  adjudication  in  bankruptcy  were,  upon  his 
own  application,  made  against  H.  G.  Oarew.  On  the 
26th  of  March,  1895,  an  order  was  made  staying  pro- 
ceedings in  the  bankruptcy  until  after  the  4th  of 
April  following ;  and  on  the  4th  of  April  a  further 
order  was  niMC,  whereby  the  receiving  order  and 
order  of  adjudication  of  uie  16th  of  Much,  and  all 
subsequent  proceedings,  were  annuUed  on  the  ground 
that  the  said  orders  ought  not  to  have  been  made. 

Under  these  circumstances  a  summons  was  taken 
out  by  the  surviving  trustees  of  the  testator's  will, 
asking  that  it  might  be  declared  who,  according  to 
the  true  construction  of  the  will  and  in  the  events 
which  had  happened,  were  entitled  to  the  moiety 
of  the  testator's  estate  given  to  EL  G.  Oarew,  subject 
to  the  life  interest  thereby  created  in  favour  of  the 
testator's  widow. 

C,  E.  Bovill,  for  the  trustees. 

Oraham  Hastings,  Q.O.,  and  W.  D.  Bawlins,  for 
Mrs.  Weston,  nie  Oarew,  a  residuary  legatee. 

Benry  Fellows,  T.  Bibton,  Elgood,  and  W.  0.  Fooks, 
for  various  incumbrancers. 

Orosvenor  Woods,  Q.C.,  and  Philpotts,  for  Mrs. 
H.  G.  Oarew  and  her  children. 

Stiblino,  J.,  having  stated  the  facts  as  above  set 
out,  continued : — It  was  suggested  in  the  first  place 
that  the  gift  in  favour  of  the  wife  and  childran  of 
H.  G.  Oarow  was  one  which  took  effioot  by  defeating 
an  absolute  interest  in  the  first  instance  given  to  him, 
and  was  consequently  bad  for  repugnance.  I  am 
unable  to  take  tins  view  of  the  gifts,  which  appear  to 
me  to  be  alternative,  that  is  to  say,  I  read  the  will  as 
if  it  had  been  expressed  thus :  *<  In  case  the  said  H.  G. 
Oarew  shall  survive  both  my  said  wife  and  myself, 
and  shall  not  at  the  time  of  the  death  of  the  survivor 
of  my  said  wife  and  myself  be  under  any  legal  dis- 
abili^ ;  but  if  he  should  predecease  eiuer  my  said 
wife  or  me,  or  in  case  of  his  being  at  the  time  of  the 
death  of  the  survivor  of  my  said  wife  and  me  under 
any  legal  disability  .  .  .  then  I  give,  ftc. 
•    •  •  . 

The  question  then  arises,  which  of  the  two  alterna- 
tives has  occurred ;  and  the  answer  depends  on  the 
true  meaning  of  tiie  words  "being  .  .  .  under 
any  legal  disability  in  consequence  whereof  he  could 
be  hindered  in  or  prevented  from  taking  the  same  for 
his  personal  ana  exclusive  benefit"  "Of  dis- 
abilities," sajs  Lord  Ooke  (Inst.  2,206),  speaking  of 
disability  on  the  part  of  a  feoffee  to  perform  a  con- 
dition annexed  to  the  feoffment,  "  some  be  b^  act  of 
the  party,  some  by  act  in  law."  The  distinction  has 
been  repeatedly  recognized.  Thus,  in  casss  some- 
what similar  to  the  present,  it  has  been  held  that  a 
limitation  for  life  determinable  on  alienation  by  the 
tenant  for  life  is  not  determined  by  alienation  by  act 
of  the  law :  see  Lear  v.  Leggett,  1  Buss.  &.  M.  690; 
Pym  V.  Lockyer,  12  Sim.  394 ;  and  Bochford  v.  Haek- 
man,  9  Ha.  484 ;  and  I  apprehend  that  a  limitation 
for  life  which  on  its  true  construction  was  made 
determinable  by  act  of  the  law  would  not  be  deter- 
mined by  a  vduntary  alienation.  What  I  have  to 
decide,  therefore,  appears  to  be  whether  the  language 
of  the  testator,  lauly  construed,  extends   to  bow 

of  disability,  or  is  to  be  confined  to  disability 
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The  event  on  which  the  limitation  in  favour  of  Mrs. 
H.  G.  Oarew  and  her  children  aiisee  is  that  of 
Mr.  Oarew  ** being  at  a  particular  time"  under  a 
legal  disability  involving  certain  consequences.  Now, 
a  man  is  more  appropriately  said  to  be  under  a  dis- 
ability when  that  disability  is  imposed  in  invitum 
than  when  it  arises  from  a  voluntiuy  act  by  which 
he  has  disabled  himself. 

Again,  the  words  are  under  a  legal  disability. 
Some  force  ought  to  be  ^ven  to  the  word  **  legal,** 
and  it  seems  to  me  to  indicAte  a  disabilil^  imposed  by 
law  rather  than  one  simply  arising  out  of  a  voluntary 
act.  A  person  who  has  assigned  away  a  particular 
property  is,  no  doubt,  thenceforth  prevented  from 
takmg  the  same  for  his  personal  and  exclusive  bene- 
fit ;  but  I  do  not  think  that  he  would,  according  to 
the  ordinary  use  of  language,  be  described  as 
under  a  legu  disabilitv  in  consequence  whereof  he  is 
so  i>revented,  though  he  might  well  be  described  as 
having  so  disabled  himself.  In  my  judgment,  there- 
fore, file  disability  contemplated  by  tlie  testator  was 
not  one  arising  simply  from  the  voluntary  act  of 
H.  G.  Oarew,  but  one  imposed  by  act  of  law. 

I  have,  then,  to  consider  whetiier  H.  G.  Oarew  was 
at  the  death  of  the  testator's  widow  under  such  a  dis- 
ability. At  that  time  he  was  bankrupt,  and  bank- 
ruptcy certainly  appears  to  me  to  be  a  disability 
imposed  by  law.  The  adjudication,  however,  was 
obtained  on  H.  G.  Oarew's  own  application  when  his 
mother  was  in  extremis  ;  it  was  annulled  within  three 
weeks  afterwards,  and  that  on  the  ground  that  it 
never  ought  to  have  been  made.  I  am  unable  to  treat 
this  as  a  valid  and  e£E<Bctual  bankruptcy.  The  order 
of  the  4th  of  April,  1896,  expressly  states  the  ground 
assigned  by  the  court  itself  for  the  annulment. 

In  conclusion,  however,  apart  from  this,  I  should  be 
of  opinion  that  the  facts  show  it  to  be  a  mere  con- 
trivance on  the  part  of  the  bankrupt  probably 
resorted  to  in  order  to  procure  a  benefit  for  his  wife 
and  children.  I  think,  therefore,  that  at  the  death  of 
his  mother  H.  G.  Oarew  was  not  under  any  real  dis- 
ability arising  out  of  bankruptcy. 

It  is  further  said  that  the  large  sum  of 
£5,188  16s.  lOd.  has  been  found  due  from  the  defen- 
dant H.  G.  Oarew,  and  has  by  the  order  on  further 
consideration  been  charged  on  the  interest  of  H.  G. 
Oarew  under  his  father's  will.  If  an  ordinary 
creditor  of  H.  G.  Oarew  had  recovered  judgment 
against  him,  and  then  obtained  an  order  for  payment 
out  of  his  beneficial  interest  under  his  father's  will, 
I  should  have  thought  that  there  was  much  force  in 
the  contention  that  H.  G.  Oarew  had  come  under  a 
l^gal  disability  in  consequence  of  which  he  would  be 
hindered  in  or  prevented  from  taking  such  interest 
for  his  own  personal  and  exclusive  benefit  In  the 
present  case  the  defendant  H.  G.  Oarew  was  an 
executor  of  the  will,  and  he  has  received  assets  of  the 
testator  to  the  amount  mentioned,  for  which  he  is 
unable  to  account.  Under  these  droumstances  the 
court  treats  him  as  having  taken  the  sum  which  came 
to  his  hands  in  respect  of  his  beneficial  interest,  and 
the  true  meaning  and  e£Eect  of  the  order  on  father 
consideration  is  simply  to  preclude  him  from  receiving 
any  further  part  of  the  trust  property  for  his  own 
benefit  until  tne  other  cestui  que  trust  has  received  as 
much  as  himself.  This  view  of  the  position  appears 
to  me  to  be  laid  down  by  Lord  Bomilly,  M.K.,  in 
Irby  V.  Irby  (No.  3),  6  W.  E.  863,  26  Beav.  632,  see 
pp.  637  and  638,  and  by  Sir  George  Jessel,  M.E., 
in  Jacuhs  v.  Rylance,  L.  B.  17  Eq.  341,  22  W.  B. 
Dig.  261.  The  disability  which  has  thus  arisen  on 
the  part  of  H.  G.  Oarew  is  therefore,  in  my  opinion, 
one  which  has  arisen  from  his  own  voluntaiy  act,  and 
is  not  one  imposed  by  Uie  act  of  law. 

In  my  jud^ent*  therefore,  Uie  event  on  which  the 


limitation  arises  in  favour  of  Mrs.  H.  G.  Oarew  and 
her  children  has  not  occurred.  But  unless  all  parties 
aro  agreed  as  to  the  priorities  of  the  persons  claiming 
under  H.  G.  Oarew  I  cannot  now  decide  who  aro 
entitled  to  so  much  of  the  fund  as  may  be  coming  to 
him. 

Solicitors,  South,  Stacey,  &  Castle;  Bush  A  MeUor  ; 
E.  Vemor  Miles;  Mear  <fc  Fowler;  Bye  <fe  Eyre; 
Elgood  &  Moyle ;  E,  B.  Goddard. 
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Ohan.  Div. 
Bomer,  J. 

In  re  WASeXLL. 
Wabsbll  v.  Lbqgatt.  (a.) 

Married  woman  —  Separate  use — Trustee — Husband 
taking  possession  before  the  Married  Women^s  Pro* 
perty  Act,  1882,  of  property  settled  to  separate  use  of 
married  woman — 2^ice  of  trust — Constructive  noUce 
— Statute  of  Limitations — Acquiescence— Trustee  Act^ 
1888  (61  db  62  Vict.  c.  69). 

A  husband  tcJcing  possession  before  iks  Married 
Woman* s  Property  Act,  1882,  of  property  coming  to  his 
wife  under  circumstances  that  should  put  him  on  his 
inquiry  as  to  whether  it  is  settled  to  her  separate  uee^ 
b^omes  a  trustee  of  such  property  for  her;  a/nd  if  the 
husband  has  retained  such  property  for  his  own  use, 
neither  he  nor  his  executors  can  rety  on  section  S  of  the 
Trustee  Art,  1888,  cu  a  defence* 

Trial  of  action. 

This  was  an  action  in  which  the  dbdntiff,  Susannah 
Wassell,  widow  of  Mr.  Oharles  F.  Wassell  (who  died 
on  ilie  12th  of  December,  1894),  claimed  as  against 
the  d^endants,  the  executors  and  trustees  of  the  said 
0.  F.  Wassell,  a  declaration  that  the  said  0.  F. 
Wassell  was  a  trustee  for  her  of  the  sum  of  £291, 
and  payment  of  that  sum  with  interest  thereon  at  4 
per  cent,  from  the  1st  of  October,  1894.  The  facts 
of  the  case  wero  as  follow. 

The  plaintiff  was  married  to  the  testator  on  the 
9th  of  January,  1864,  and  lived  with  him  up  to 
a  month  or  so  of  his  death.  The  plaintiff  and 
her  husband  had  several  disputes  over  money 
matters,  and  thero  was  evidence  that  he  had  taken 
possession  of  several  sums  of  money  bequeathed 
to  his  wife  not  to  her  separate  use,  and  to 
which,  therofore,  under  the  existing  law  he  was 
entitled.  On  the  29th  of  November,  1876,  Sanh 
Willats,  an  aunt  of  the  plaintiff,  died,  and  left  her 
under  a  will  a  sum  of  £300  for  her  separate  use, 
according  to  a  promise  previously  made  to  her.  One 
of  l^e  executors  of  this  will,  to  whom  probate  was 
granted,  wrote  to  the  plaintiff  askin|f  her  to  call  on 
him  at  his  office  for  the  money,  which  she  did,  and 
without  informing  her  husoand.  This  exeootor 
placed  in  her  hands  coins  and  notes  for  the  value 
of  £291  (being  the  legacy  of  £300  minus  the  duty), 
and  told  her  that  it  was  hers.  On  reaching  her 
home  after  this  interview,  the  pUdntiff  placed  the 
money  and  notes  in  a  wardrobe  in  her  bed- 
room. Her  husband  then  came  in  from  his 
adjoining  dressing-room  and  demanded  the  money 
from  her,  saying,  according  to  her  statement  in  the 
witness-box,  *'  You  have  been  for  that  money,  and 
I'll  take  it ;  it  is  mine."  She  took  the  money  from 
the  wardrobe  and  refused  to  give  it  him,  saying  that 
it  was  hers ;  whereupon  he  violently  sdzed  her  and 
took  it  from  her  by  force.    No  one  was  present  at  the 

(a.)  BeportedbyJ  Artrttr  Pbiob,  Esq.,  Baniaier- 
at-Law. 
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tiine;  bat  the  plaintiff  rabseqaently  told  one  of  her 
daughters  of  the  facts,  and  wrote  to  the  executor  to 
aak  if  the  money  was  really  hers.  He  replied  that 
it  was.  She  several  times  asked  her  husband  for  the 
money,  but  he  always  refused  to  ^ye  it  her.  The 
last  time  that  she  asked  him  was  six  months  before 
Ids  death,  when  he  again  refused  it  her.  The  plain- 
tiff abstained  from  taking  any  action  in  her  husband's 
life,  partly  on  the  ground  that  she  was  persuaded  by 
some  of  her  friends  that  he  would  repay  her  the 
money  by  his  will.  By  his  will,  dated  the  17th  of 
Noyember,  1894,  the  husband  bequeathed  to  the 
plaintiff  an  annuity  of  £350,  and  furniture  to  the 
yalne  of  £200. 

The  defendants  in  their  statement  of  defence 
generally  denied  the  liabili^  of  the  husband's 
estate  to  make  ^^ood  the  sum  chdmed.  They  further 
submitted  that  if  the  testator  received  the  sum  it  was 
as  a  yoluntaiy  gift  from  the  plaintiff;  and,  further, 
that  the  daun  was  barred  ty  ^^  of  time  by  the 
Statote  of  Limitations  and  the  Trustee  Act,  1888, 
S.8. 

The  plaintiff's  cross-examination  showed  that  on 
some  points  her  memory  was  defective ;  but  his  lord- 
ship held  that  she  had  established  the  main  facts  of 
her  case,  and  her  evidence  was  to  some  extent  cor- 
roborated by  other  witnesses.  It  was  idso  didted  in 
cross-examination  that  the  husband  maintained  the 
plaintiff  liberally  out  of  his  own  money. 

OnoeUd,  Q.C.y  and  StcOlard,  for  the  plaintiff.— 
When  money  is  given  to  a  married  woman  for  her 
separate  use,  it  is  given  in  trust  for  her.  If  her  hus- 
b«id  or  any  other  person  takes  it  into  his  possession, 
he  constitutes  himself  a  trustee  of  it  for  her,  and  is 
praotioaUy  in  the  same  pontion  as  if  he  had  been  a 
trustee  for  her  under  the  will.  [BoMBB,  J. — Primd 
facie  it  ought  to  be  shown  that  he  did  take  it  as  a 
trustee.]  A  person  who  meddles  with  trust  property 
become  a  trustee  of  it :  Rich  v.  Cockell,  Rich  v.  Hull, 
9  Vee.  369;  Oreen  v.  CarlUl,  4  Ch.  D.  882,  26  W.  R. 
Dig.  124 ;  In  re  Flamank,  Wood  v.  Cock,  37  W.  B. 
502,  40  Oh.  D.  461. 

B6b$on^  Q.C,  and  8ima  WiUiarM,  for  the  defen- 
dants.— It  cannot  be  shown  that  the  husband  was  a 
trustee  of  the  wife,  nor  can  it  be  shown  that  he  knew 
that  the  legacy  was  given  to  her  for  her  separate  use. 
The  husband  must  be  a  trustee  or  not,  he  cannot  be 
partly  a  trustee  and  partly  not.  Further,  the 
Statute  of  Limitations  can  now  be  pleaded  in  favour 
of  a  trustee:  Trustee  Act,  1888,  s.  8.  [Bomxb,  J.— 
I  do  not  see  how  you  canget  out  of  this  daim,  under 
the  Trustee  Act,  1888.  The  only  question  is  whether 
you  were  a  trustee.]  Suppose  a  stranger  took  the 
money,  he  miffht  be  a  trustee  if  he  knew  that  the 
money  was  given  to  the  wife  to  her  separate  use ; 
but  to  make  a  man  a  trustee  he  must  have  eome  sort 
of  notice,  that  he  may  know  what  his  duty  is,  and  so 
may  perform  the  trust.  A  man  cannot  be  made  a 
trustee  against  his  will.  If  he  is  not  told  his  duty, 
he  cannot  perform  it.  [Bombb,  J.— In  this  case  was 
not  the  husband  put  on  his  inquiiy  ?]  The  wrong 
doue,  at  the  outdce,  was  a  mere  civil  wrong,  and  the 
remedy,  whidi  was  one  at  common  law,  is  now  barred 
by  time.  It  cannot,  however,  be  said  that  the  hus- 
band in  any  sense  converted  the  money  to  his  own 
use.  The  money  was  handed  to  him  by  the  wife,  and 
•pent  for  the  mutual  benefit  of  both  of  them,  an 
arrangement  in  wMch  the  plaintiff  acquiesced,  Thome 
▼.  Heard,  ante,  p.  155,  [1895]  A.  0.  495. 

Oiwaid,  Q.C.,  in  reply.— The  separate  use  was  a 
creation  of  equity,  ana  has  alwajrs  oeen  protected  by 
oourts  of  equity,  which,  if  there  was  no  other  trustee, 
bvfore  the  Llanied  Woman*s  Property  Act  made  the 


husband  a  trustee  for  the  wife.  It  is  dear  from  the 
evidence  that  the  husband  was,  at  least,  a  constructive 
trustee  for  the  wife.  He  knew  that  she  had  taken 
the  legacy  under  a  will,  and  that  is  sufficient  to  fix 
him  with  constructive  notice  of  the  contents  of  the 
will.  The  plaintiff  distinctlv  told  him  that  the  money 
was  hers,  and,  considering  that  he  knew  that  she  said 
this,  it  is  not  open  for  his  executors  now  to  assert 
he  did  not  know  that  it  bdonged  to  her  for  her 
separate  use.  If  such  a  thing  were  permitted,  the 
separate  use  could  easily  be  got  rid  of.  The  rights 
of  the  plaintiff  are  in  no  way  touched  by  the  pro- 
visions of  section  8  of  the  Trustee  Act,  nor  by  the 
Statute  of  Limitations,  nor  by  lapse  of  time,  nor  by 
acquiescence.  He  referred  to  Hartford  v.  Power, 
16  W.  B,  822,  Ir.  Bep.  2  Eq.  204 ;  In  re  Flamank, 
Wood  V.  Cock.  At  the  time  the  money  was  taken  the 
plaintiff  had  no  right  to  an  action  at  law.  Her  right 
was  soldy  to  a  suit  in  equity  against  her  husband  as 
a  trustee. 

BoMBB,  J.— Although  the  plaintiff's  memory  was 
not  on  all  points  refiable,  sue  has  established  the 
material  facts  of  her  case,  and  her  evidence  was  in 
some  respects  corroborated.  In  my  opiuion,  the 
husband  knew  when  he  took  the  £291  Uiat  it  bdonged 
to  the  wife  for  her  separate  use.  At  any  rate,  he 
knew  that  there  was  a  will,  that  there  was  a  legacy, 
and  that  his  wife  had  obtained  pa/ment  on  her 
separate  recdpt  and  claimed  that  the  money  was  her 
own.  If  he  aid  not  know  that  it  was  her  separate 
estate,  he  was  put  upon  inquiry  if  he  wished  to  rdy 
on  his  marital  right,  as  to  the  drcumstances  under 
which  she  took  it.  He  must  therefore  be  taken  to 
have  acquired  the  money  with  notice  that  it  bdonged 
to  her  for  her  separate  use.  The  occurrence  happened 
before  the  Married  Wonian's  Property  Act,  1882,  and 
he  became  a  trustee  of  the  money  for  her.  She  was 
entitled  to  recover  it ;  but  how  could  she  do  so  P  ^  She 
had  no  right  to  it  at  common  law,  but  in  equity  he 
was  a  trustee  for  her,  and  I  do  not  know  how  it 
would  be  possible  to  put  her  rights  otherwise.  The 
Statute  of  Limitations  never  ran  against  the  wife, 
the  husband  never  ceased  to  be  a  trustee  for  her ;  and 
his  executors  cannot  now  avail  themsdves  of  the 
Trustee  Act  of  1888,  because  the  husband  retained 
the  money  and  never  accounted  for  it  or  gave  up 
possession  of  it.  The  Statute  of  Limitations  cannot, 
therefore,  be  relied  on  as  a  defence. 

But  then  it  was  said  that  there  had  been  such  an  ac- 
quiescence by  the  plaintiff  as  deprived  her  of  her  right 
to  sue.  As  a  matt^  of  fact,  however,  she  never  gave  up 
her  claims  to  the  money.  There  were  quairels  between 
the  husbuid  and  wife  on  that  subject  down  to  a  short 
time  before  the  husband's  deatn.  He  appears  to 
have  thought  that  he  was  entitled  to  the  money ;  but 
he  was  not  the  less  a  trustee  because  he  had  strong 
notions  as  to  a  husband's  riji^hts,  and  the  plaintus 
never  lost  her  right  to  hold  hun  or  his  estate  Bable  to 
replace  the  money.  It  is  not  necessary  for  me  to  go 
into  the  question  of  the  gradousness  of  such  a  daim. 
As  the  executors  admit  assets,  all  I  have  to  do  is  to 
declare  the  plaintiff  entitled  to  be  repaid  the  £291, 
wi^  interest  at  4  per  cent,  from  the  date  of  her 
husband's  death,  and  to  be  paid  the  taxed  costs  of  the 
action. 

Solidtors,  Wellbome  A  Son;  Robert  Carter. 
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Feb.  12. 


Q.  B.  DiT.  I 

(Wright  and  Brooe,  JJ.)  ] 

BntOHALL  AlVB  OTHBBS  V.  BULLOUOH.  (a.) 

Stamp — Practice  —  Evidence —  Unstamped  promiseory 
note — Document  used  for  purpose  of  refreshing  memory 
—Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  SS  (1). 

In  an  action/or  money  lent  an  unstamped  promissory 
note  may  he  mtt  in  the  hands  of  the  defendant  for  the 
purpose  of  challenging  his  memory  (U  to  whether  he  had 
signed  the  note  cmd  had  received  the  money,  although 
such  note  could  not  he  used  as  evidence,  a/nd  notwith- 
standing that  by  section  38  of  the  Stamp  Act,  1891,  ii 
is  provided  that  a  promissory  note  not  duly  stamped  shall 
not  he  **  avaUdblefor  any  purpose  whatever.** 

This  was  an  appeal  by  the  defendant  from  the 
judgment  of  the  Lancashire  Oonnty  Oourt  Judge, 
sitting  at  Bolton. 

The  action  was  originally  brought  in  the  "High 
Court,  and  was  remitted  to  the  county  oourt. 

The  plain  Hflri  in  the  action  were  the  executors  of 
one  Peter  Brindle,  deceased,  and  they  sought  to 
reooTer  from  the  defendant  a  sum  of  monej  which 
they  alleged  the  deceased  had  lent  to  the  defendant. 
The  plaintiffs  administered  interro^tories  to  the 
defendant,  one  of  which  was  in  relation  to  a  promis- 
sory note  for  the  sum  of  £30  15s.,  signed  by  the 
defendant.  This  note  was  insufBoiently  stamped, 
haying  only  a  penny  stamp  on  it.  The  defendant 
objected  to  answer  tms  interro^tory,  on  the  ground 
that  the  promissory^te  being  msumdently  stamped 
was  not  admissible  in  evidence.  At  the  trial  of  the 
action  a  daughter  of  the  deceased  stated  in  her 
evidence  that  there  had  been  money  transactions 
between  her  father  and  the  defendant,  and  the  de- 
fendant was  thereupon  cross-examined  as  to  his 
interrogatories,  and  the  promissory  note  was  put  into 
his  hands  and  he  was  aslrod  to  look  at  it.  This  docu- 
ment was  in  writing  on  paper,  and  only  stamped  as 
aforesaid.    It  ran  as  follows : — 

**  Westhoughton,  June  3,  1889. 

**I,  Peter  Bulloufh,  of  Church-street,  West- 
houghton, joiner  and  builder,  promise  to  pay  to  Peter 
Brindle,  of  505,  Chorley-roiMi,  Westhoughton,  the 
sum  of  £30  15s.  in  one  month  from  this  date,  for 
money  lent  on  this  date,  June  3rd,  1889. 

**  (Signed)    Pstsb  Bullouoh. 
"  (Witness)    J.  BuLLOUGH." 

Objection  was  taken  by  the  defendant's  counsel 
that  the  promissory  note  could  not  be  looked  at  by 
the  defendant  in  order  to  ascertain  whether  he  signed 
it,  nor  be  used  in  any  way.  The  judge  oyerruled  the 
objection,  and  allowed  tne  defendant  to  look  at  it. 
The  defendant  then  said :  "  It  is  my  ngnature  to  the 
document  of  the  3rd  of  June,  1889.  Ihaye  no  recol- 
lection of  paying  the  £30  15s.  back.  I  haye  no 
recollection  ox  borrowing  that  sum,  but  will  not 
swear  anythine  about  it.  Refreshing  my  memory  on 
reading  the  document  of  the  3rd  of  June,  1889, 1  do 
not  belieye  I  should  have  signed  that  document  if  I 
had  not  received  the  money.  I  cannot  give  a  case  of 
signing  a  document  for  money  ¥^ch  I  had  not 
receiv^" 

The  judge  found  that  the  defendant  had  receiyed 
the  £30  15s.,  and  entered  judgment  for  the  plaintifiGs 
for  that  amount. 

The  defendant  appealed,  on  the  ground  that  the 
judge  was  wrong  in  aUowiuR  the  insufficiently 
stamped  document  to  be  used  on  behalf  of  the  plain- 
tiffii,  and  that  there  was  no  evidence  to  support  the 
finding. 


Section  38  of  the  Stamp  Act,  1891,  provides  that 
any  person  who  takes  or  receives  a  promissory  note, 
not  being  duly  stamped,  '*  either  in  payment  or  as 
security  or  by  purchase  or  otherwise,  shall  not  be 
entitled  to  recover  thereon  or  to  make  the  same  avail- 
able for  any  purpose  whatever." 

B.  V.  Bankes,  for  the  defendant. — ^A  promissory 
note  not  duly  stamped  cannot,  under  section  36,  be 
used  in  any  way  whatever :  Ashling  y.  Boon,  39  W.  E. 
298,  [1891]  1  Ch.  568;  Jacker  y.  International  OabU 
Co.,  5  Tunes  L.  B.  13. 

H.  W.  Loehnis,  for  the  respondents,  was  not  called 
upon. 

Wbioht,  J. — We  are  both  of  ofonion  that  in  sub- 
stance and  in  e£Eect  the  judge's  note  means  to  say 
that  the  promissory  note  was  put  into  the  defendant's 
hands  in  order  to  challenge  his  recollection,  and  that 
no  use  was  made  of  the  note  by  the  learned  judge  him- 
self as  evidence.  The  judse  then  had  before  nun  the 
admissions  made  by  the  defondant  himself  after  look- 
ing at  the  note,  and  I  am  of  opinion  that  there  was 
sufficient  evidence  in  such  admissions  to  support  the 
plaintifBi'  claim. 

Bbitob,  J. — I  am  of  the  same  opinion.  I  think  the 
promissory  note  was  only  handea  to  the  defendant  to 
took  at.  It  could  not,  of  course,  be  used  in  any  way 
in  evidence.  But  the  defendant,  having  looked  at  it, 
said:  '*I  do  not  believe  I  should  have  signed  that 
document  if  I  had  not  received  the  money.*' 

Appeal  dismissed. 

Solicitors,  Woodcock,  Byland,  A  Parker,  for  Balshaws 
A  ChaHinor,  Bolton;  Bowdijfes,  Bawle^  A  Co.^  for 
Hope  A  Oarstang,  Wigan. 


(a.)  Beported  by  £.  G.  Stillwxll,  Esq.,  Barrister- 
at-Law. 


aB.  Diy.  \  j^   •-  1^ 

(Wright  and  Kennedy,  JJ.)  /  •^■"-  ^*'  ^^ 

HiTiVTmaTOK  v.  Commissionbbs  of  Ihlavd 

BjfiVKNUK.  (a.) 

Inland  revenue  —  Stamp  —  Editable  mortgage — Fore^ 
ctosure-^Conveyance  hy  order  of  court — **  Conveyance 
on  sale  **^Stamp  Act,  1891  (54  d:  55  Vict,  c  39],  ss. 
54,57. 

A  conveyance  executed  hy  order  of  the  court  hy  a  mart' 
gagor,  the  equitable  mortgagee  having  obtained  a  fore^ 
closure  decree,  is  a  '*  conveyance  on  sale "  within  the 
meaning  of  section  5^  of  the  Stamp  Act,  1891,  and  as 
such  is  chargeable  wUh  an  ad  valorem  duty,  vide 
**  Conveyance  or  Transfer  on  Sale**  in  the  schedule  to 
the  Act;  and  hy  section  57  the  debt  is  the  oonsideration 
in  respect  whereof  Hie  conveyance  is  chargeable* 

This  was  an  appeal  on  a  case  stated  from  tlie 
decision  of  the  Commissionen  of  Inland  Bevenoe, 
who  held  that  a  deed  of  conveyance  by  a  mortgagor, 
executed  by  him  in  pursuance  of  an  order  of  thecoort, 
the  equitable  mortgagee  having  obtained  a  foredoanre 
decree,  was  a  '* conveyance  on  sale"  withm  the 
meaning  of  section  54  of  the  Stamp  Act,  1891. 

The  nets  as  set  out  in  the  stated  oase  wqeb  as 
follows. 

On  the  4th  of  April,  1895,  an  instrument  was  pre- 
sented on  behalf  of  Mr.  Joseph  Huntington  to  the 
Commissioners  of  Inland  Bevenue  under  tiie  pro- 
visions of  the  12th  section  of  the  Stamp  Act,  1891 
(54  &  55  Vict.  c.  39),  for  the  opinion  of  the  oom- 
missioners  as  to  the  stamp  dufy  with  which  tiie 
instrument  was  chargeable. 

(a.)  Beported  by  E.  G.  FItillwill,  Bsq.,  Bamatsr- 
at-Law. 
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High  Ooxtrt. 


HTTVnKOTON  V.  COMMISSIOinSBS  OF  INLAND  BBYBKUB. 


High  Ck)X7RT. 


Tlie  inftniment  was  dated  the  20th  of  March,  1896, 
and  was  made  between  Alexander  Fletcher  Knox  and 
'Williain  Ernest  Taylor  of  tiie  first  part,  James 
TbompsoQ  of  the  seoond  part,  and  the  said  Joseph 
Hnntmgton  of  the  third  part ;  and  was  a  conyeyanoe 
to  the  said  Joseph  Hontmgton  of  certain  property  in 
liyerpool,  of  which  he  was  a  mortgagee,  freed 
and  discharged  from  all  right  or  equity  of  r^emption. 
Tbe  instrmnent  oontainM  recitals  with  respect  to 
dealings  with  the  said  property,  to  the  effSact  that  the 
prqperfr  had  by  an  mstrument  dated  the  30th  of 
September,  1890,  been  mortgaged  by  the  said  James 
TlK>mpson  to  the  said  Alexander  Fletcher  Knox  and 
William  Bmest  Taylor  to  secore  the  sum  of  £1,000 
with  interest  thereon  at  the  rate  of  £4  10s.  per  cent., 
that  the  said  sum  and  all  interest  thereon  nad  long 
since  been  paid  off,  and  the  title  deeds  relating  to 
the  property  had  been  returned;  but  that  no  re- 
conToyance  of  the  property  had  been  executed, 
and  that  on  the  26th  of  June,  1893,  the  said  title 
deeds  were  deposited  by  the  said  James  Thomp- 
son with  the  said  Joseph  Huntington  by  way  of 
e^nitable  mortffage  to  secure  the  sum  of  £1,680, 
with  interest  wereou  at  the  rate  of  £5  per  cent. 
The  instrument  contained  also  recitals  (a)  of  a 
judgment  of  the  Chancery  Division  of  the  High 
Court  of  Justice,  dated  the  14th  of  June,  1894, 
whereby  it  was  declared  that  the  said  Joseph 
Huntington  was  a  mortgagee  of  the  said  property, 
and  it  was  ordered  that  an  account  should  be  taken  of 
the  amount  due  to  him  for  principal  and  interest  and 
costs ;  and  it  was  declared  tiiat  if  default  were  made 
by  the  said  James  Thompson  in  payment  of  all  sums 
certified  to  be  due  to  tne  said  Joseph  Huntington 
within  six  calendar  months  after  the  date  of  the 
district  registrar's  certificate,  the  said  Joseph  Hunting- 
ton would  be  entitled  to  Ihe  property  free  from  all 
equity  of  redemption,  and  to  ha^e  an  absolute  con- 
▼eyance  thereof  accordingly ;  (6)  that  by  a  certificate 
dated  the  29th  of  June,  1894,  the  district  registrar 
certififid  that  there  was  due  to  the  said  Joseph 
Huntinffton  for  principal,  interest,  and  costs  tne 
sum  Of  £1,784  13s.  lid.,  which  sum  would  be 
increased  on  the  29th  of  December  then  next  to 
£1,825  9s.  5d. ;  [e)  that  default  had  been  made  in 
payment  of  the  said  sum  of  £1,825  9s.  5d.,  and  that 
by  an  order  of  the  said  divinon  dated  the  16th  of 
ravnaiy,  1895,  it  was  ordered  that  James  Thompson 
should  stand  absdiutely  debarred  and  foreclosed  nom 
an  equity  of  redemption  in  the  property,  and  should 
execute  an  absolute  oonveyance  of  all  hiB  estate  and 
interest  therein  to  the  said  J.  Huntington;  and 
(d)  thai  it  had  been  agreed  that  the  said  Alexander 
Fletcher  Knox  and  William  Ernest  Taylor  should 
concur  in  the  oonyeyance. 

Neither  of  the  two  orders  of  court  above  mentioned 
had  been  stamped  with  any  ad  valorem  or  other 
stamp  duty  payable  under  the  Stamp  Act,  1891. 
The  commissioners  were  of  opinion  that,  inasmuch  as 
the  property  referred  to  in  the  instrument,  and  by 
the  said  oraers  directed  to  be  conveyed,  was  so 
ordered  to  be  oonyeyed  by  reason  of  the  non-payment 
of  the  said  debt  of  £1,825  9s.  5d.  by  the  said  James 
Thompson  to  the  said  Joseph  Huntington  (which 
debt  was,  in  conformity  with  the  order  of  the  14th 
day  of  June,  1894,  to  be  considered  as  a  charge  upon 
the  said  property),  the  property  was  conyeved  to  the 
said  Joseph  Huntington  in  consideration  of  the  debt 
of  £1,825  9s.  5d.  due  by  the  said  James  Thompscm  to 
the  said  Joseph  Huntington  within  the  meaning  of 
section  57  of  the  Stamp  Act,  1891,  and  that  by  reason 
of  SDcAi  section  the  instrument  was  a  oonyeyance  on 
sale  within  the  meaning  of  section  54  of  the  said  Act 
diaiKeabla  with  ad  vaiorem  duty  under  the  head 
'^Oonyeyance   or   Transfer   on   Sale"   in  the   first 


schedule  to  the  said  Act ;  and  that,  inasmuch  as  the 
property  was  at  the  date  of  the  said  order  subject  to 
and  charged  with  the  payment  of  the  said  sum  of 
£1,825  98.  5d.,  that  sum  must  by  yirtue  of  the  said 
section  57  be  deemed  to  be  the  consideration  in 
respect  whereof  the  ad  valorem  duty  was  chargeable. 
The  commissioners  accordingly  assessed  upon  the 
instrument  the  duty  of  £9  5s.,  being  the  ad  valorem 
duty  of  5s.  for  eyoy  £50  of  the  said  sum  of  £1,825  9s. 
5d.,  and  the  instrument  was  stamped  in  conformity 
wiUi  the  assessment. 

The  questions  for  the  opinion  of  the  court  were  (1) 
whether  the  instrument  was  cbarfi;eable  with  tne 
duty  of  £9  5s.,  in  accordance  with  the  assessment  of 
tiie  commissioners;  (2)  if  not,  with  what  duty  the 
instrument  was  chargeable. 

J.  E,  Bankes,  for  the  appellant. — There  was  not  a 
sale  here  at  all,  and  therefore  there  was  not  a  sale  on 
oonyeyance  within  section  54 ;  and  even  if  there  was 
a  sale,  it  was  not  made  in  consideration  of  the  origi- 
nal debt.  But  there  was  no  sale,  for  there  was 
neither  a  yendor  nor  purchaser,  nor  was  any  price 
mentioned.  There  was  no  instrument  here  whereby 
any  property  on  the  sale  thereof  was  transferred  to 
or  yested  in  a  purchaser :  Denn  y.  Diamond^  4  B.  &  C. 
243;  Ander$on  y.  CommiMionera  of  Inland  Revenue^  6 
Court  Sees.  Oas.,  4th  series,  56.    If  any  sale  did  ta^e 

Elace,  it  did  so  by  the  order  of  the  court  itself,  and  not 
y  yirtue  of  the  oonyeyance,  which  followed  ihe  order 
of  the  court  and  was  a  separate  transaction,  therefore 
this  could  not  be  a  '*  oonyeyance  on  sale."  Section 
57  is  relied  upon  by  the  commissioners  as  supporting 
the  contention  that  the  sum  of  £1,825  due  to 
Huntington  was  the  consideration  for  the  trans- 
action; but  that  cannot  be  so,  for  the  instrument 
was  not  made  in  consideration  of  the  money  ad- 
yanoed  on  the  equitable  mortffage.  Therefore  there 
had  been  no  sale ;  and  if  there  had  been,  it  was  not  a 
sale  on  oonyeyance,  nor  was  there  any  consideration 
for  it. 

Counsel  also  referred  to  the  following  cases: 
MarthaU  y.  Shrewsbury,  23  W.  B.  803,  L.  B.  10  Ch. 
App.  250;  Lockhart  y.  Hardy,  9  Beay.  349;  Foeter 
y.  Commieeionere  of  Inland  Bevenue,  42  W.  B.  259, 
[1894]  1  Q.  B.  516. 

Sir  R.  Webeter,  A.O.  {DanckwerU  with  him),  for 
the  respondents. — There  was  a  oonyeyance  here  of 
property  in  such  a  manner  and  under  such  circum- 
stances as  to  amount  to  a  sale,  and  the  consideration 
for  such  oonyeyance  must  be  taken  to  be  the  old  debt 
of  £1,825  due  from  Thompson  to  Huntington,  and 
therefore,  there  being  a  transfer  of  prop^ty  for  a 
yaluable  consideration,  there  was  a  **  oonyeyance  on 
sale "  within  the  meaning  of  section  54 :  Heath  y. 
Pugh,  29  W.  B.  904,  6  Q.  B.  D.  345,  see  judgment  of 
Lord  Selbome  at  p.  357. 

Counsel  also  rexerred  to  Foster  y.  Commissioners  of 
Inland  Revenue,  Great  Western  Railway  Co,  y.  Com- 
missioners  of  Inland  Revenue,  42  W.  B.  211,  [1894]  1 
Q.  B.  507;  Commissioners  of  Inland  R^enue  y. 
Liquidators  of  City  of  Glasgow  Bank^  8  Court  of  Sess. 
Cas.,  4th  series,  389. 

Wbioht,  J. — ^ThiB  is  a  case  which  seems  to  us  to  be 
one  of  some  difficulty ;  but  on  the  whole  I  think  that 
the  Crown  ought  to  succeed. 

The  question  depends  upon  sections  54  and  57  of 
the  Stamp  Act  of  1891,  and  the  question  is  whether 
this  document  amounto  to  a  conyeyanoe  on  sale 
within  the  meaning  of  section  54,  and  what  the 
amount  is  on  which  the  duty  ought  to  be  paid,  as  to 
which  we  do  not  think  that  the  Crown  is  altogether 
entitled  to  succeed. 

On  the  first  question  the  section  says  :  "The  ex- 
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presnon  '  oonveyanoe  on  sale '  indudes  every  inBtru- 
ment  .  .  .  whereby  any  estate  or  interest  in  any 
property  npon  the  sale  thereof  is  transferred  to  or 
Tested  m  a  purchaser. "  This  doounent  is  olearly  an 
instnunent  whereby  *' property"  or  an  *< estate  or 
interest  in  "  property  is  transfenred  to  the  pnrohaser, 
unless  anything  turns  on  the  word  "  purchaser."  I 
do  not  tmnk  that  it  does ;  and  the  only  question  is 
whether  the  transfer  was  a  transfer  "  upon  the  sale 
thereof." 

Now,  it  seems  to  me  that  the  transaction  here,  taken 
as  a  whole,  does  amount  to  a  sale  within  the  meaning 
of  the  section.  The  root  of  the  whole  matter  is  in  a 
contract  of  equitable  mortgage  that  is  worked  out  by 
the  court,  and  therefore  I  thmk  there  is  a  succession 
here  resulting  from  the  contract  and  made  for  mone- 
tary consideration ;  and  when  that  is  the  case  there  is 
a  sale,  and  it  is  not  the  less  a  sale  because  the  contract 
as  applied  to  the  eyents  which  have  occurred 
is  worked  out  by  or  under  the  order  of  the 
court. 

Then  was  this  an  instrument  **  upon  the  sale  "  P  It 
was  argued  that  the  sale,  if  any,  took  place  by  order 
of  the  court,  and  was  a  separate  transaction.  I  do 
not  think  that  is  so.  The  words  "  upon  the  sale"  do 
not  appear  to  me  to  be  limited  to  any  particular 
part  of  the  transaction  of  sale.  Conyeyance  is  a 
necessary  part  of  the  action  of  the  court  in  giving 
e£Pect  to  a  mortgage,  and  I  think  that  a  conyeyance 
executed  under  the  order  of  the  court  may  properly 
be  held  to  be  ''  upon  the  sale,"  and  the  two  together 
turn  what  was  in  equity,  and  also  in  the  present 
case  in  law,  a  mere  security  into  an  absolute  title; 
and  if  there  was  consideration  for  that,  then  section 
54  applies.  What  was  the  consideration  F  There  are 
two  answers  to  that ;  one  is  that  if  you  look  at  tlie 
transaction  as  a  whole  following  from  the  original 
contract,  then  the  money  which  was  advanced  on  the 
ejjuitable  mortgage  may  be  regarded  as  the  considera- 
tion for  which  the  ultimate  ssle,  following  from  that 
contract,  was  e£EiBcted.  But  if  not,  I  think  section 
57  applies  to  the  consideration.  That  section  says : 
"  When  any  property  is  conveyed  to  any  person  in 
consideration,  wholly  or  in  part,  of  any  debt  due  to 
him,"  the  debt  **  is  to  be  deemed  the  whole  or  part, 
as  the  case  may  be,  of  the  consideration  in  respect 
whereof  the  conveyance  is  chargeable."  I  think  that 
section  makes  the  debt  a  consideration  in  a  sufficient 
sense  to  enable  us  to  regard  the  transaction,  as  a 
whole,  as  a  sale. 

Then  comes  the  question  whether  the  right  amount 
of  duty  has  been  claimed.  I  do  not  think  that  the 
whole  amount  of  the  debt  can  be  right  measure  of 
what  the  duty  ought  to  be  charged  upon.  What  the 
amount  ought  to  be  may  be  a  very  difficult  matter  to 
settle,  but  I  should  think  that  it  ought  not  to  exceed 
the  value  of  the  property. 

Kennedy,  J. — I  have  come  to  the  same  conclusion, 
though,  I  confess,  with  considerable  hesitation. 

The  question  here  is  whether  the  document  should 
be  stamped  as  a  conveyance  on  sale.  There  are 
various  heads  given  with  regard  to  conveyances  in  the 
Stamp  Act  of  1891 :  a  conveyance  on  sale,  a  convey- 
ance m  the  case  of  mortga^,  and  conveyance  on  other 
occasions.  Now,  the  position  of  things  is  this.  There 
had  been  an  equitablemortgageby  deposit  of  deeds 
given  b^  Thompson  to  Huntmgton.  Then,  in  1894, 
proceedmgs  were  taken  in  the  Chancery  Division  by 
the  equitable  mortgagee,  and  he  obtaoned  a  fore- 
closure declaration  or  oider  to  Thompson  to  stand 
absolutely  debarred  and  foreclosed  from  all  equitable 
redemption  of  the  property,  and  to  execute  an  abso- 
lute conveyance  of  all  his  estate  and  interest  in  the 
mortgage.    Where  there  is  a  legal  mortgage,  all  that 


is  needed  is  a  foreclosure  order  to  make  the  title  of 
the  mortgagee  perfect ;  where  there  is  only  an  equit- 
able mortgage,  there  has  not  only  to  be  a  foredosure 
order,  but  an  order  for  the  execution  of  the  convey- 
ance.   To  make  that  title  perfect  there  is  required,  in 
the  case  of  an  equitable  mortgage,  there  being  no 
mortgage  deed,  that  there  should  be  not  merely  an 
order  of  the  court  declaring  the  right  of  the  mort- 
gagee, but  an  order  of  the  oourt  directing  a  oonvey- 
ance  to  give  that  right  its  perfection.    The  question, 
therefore,  is,  there  being  a  conveyance  executed  by 
order  of  the  court  giving  a  real  value  to  Huntington, 
whether  that  is  a  conveyance  on  sale.    He  gets  that 
which  is  described  by  Lord  Selbome  in  Heath  y.  Pugh, 
quoting  the  language  of  Lord  Hardwicke,  Sir  William 
Grant,  and  Sir  Lemcelot  Shad  well  in  earlier  cases  (at  p. 
360),  as  being,  in  efiPect,  a  vesting  of  <*  the  ownenhip 
of  and  the  toiefidal  title  to  the  land  for  the  first 
time  in  the  person  who  previously  was  a  mere  inoum- 
brancer."    A  conveyance  is  needed  for  the  purpose  of 
giving  to  Huntington  what  is  so  described  in  that 
case.      It  is  a  conveyance  by  order  of  the  court. 
Is  it  less  a  conveyance  on  sale  within  the  mean- 
ing of  the  statute  F     It  seems  to  me  that  it  is  a 
conveyance  of  a  valuable  interest  to  Huntington. 
Then,  is  there  a  consideration  for  that  ?    By  reason 
of  that  conveyance  the  person  conveying  gets  the 
satisfaction,  at  any  rate,  of  an  equivalent  portion  of 
the  odd  debt,  which,  under  section  57,  may  oe  a  con- 
sideration in  such  a  case  as  this ;  it  is  referred  to  as 
one  of  the  forms  of  consideration  *'  where  any  pro- 
perty is  conveyed  to  any  person  in  consideiraon 
wholly  or  in  part  of  any  debt  due  to  him."    The 
eSeot   of   this    conveyance    under    the    foredosure 
order  is  that  if  there  is  any  further  riffht  as  regards 
the  debt  secured  by  the  deposit  of  deeds,  it  is  a  right 
confined  to  the  excess,  or  the  daim,  if  any,  of  Hun- 
tington for  the  amount  of  his  loan  beyond  the  valne 
of  the  mortgaged  property.    The  case  of  Lod^utri  y. 
Hardyy  9  Beav.  349,  15  L.  J.  Oh.  347,  seems  to  me  to 
treat  the  matter  as  settled  by  the  then  Master  of  the 
Bolls ;  that  is  to  say,  that  Huntington,  having  got 
this  conveyance,  could  not  make  a  further  daim  npon 
the  estate  against  the  person  who  had  conveyed  it  to 
him  except  for  the  balance.    It  seems  to  me  pro  tanio 
that  there  has  been  a  satisfoction  practically  of  an 
equivalent  portion  of  the  debt  which  is  gained  by  the 
person  who  conveys.    If  that  is  so,  then  there  was 
a  debt  which,  at  any  rate  in  part,  may  be  said  to  be 
the  consideration  for  this  conveyance ;  and  if  that  is 
so,  there  is  a  transfer  of  title  by  it— a  transfer  iot 
consideration  which,  lookine  at  the  other  provisions 
of  the  Stamp  Act,  ouffht  to  bring  it  within  seotioii  57. 
Therefore  I  think  that  judgment  should  be  for  the 
Crown. 

Judgment  for  ilie  Orovmt  wUh  coH$, 

Solidtors,  Norriit  AUem,  A  Chapman ;  SoUcUor  of 
Inland  Revenue. 


Jan.  13. 


Q.  B.  Div.  ) 

(Wright  and  Kennedy,  JJ.)  ) 

Stern  v.  Bbo.  (o.) 

Inland  revenue— Probate  du^ — Oertifioate  of  sharm  ktid 
in  foreign  comoanies — MealixMe  aaeet  of  — ftifa — 
Ouetoma  and  Inland  Revenue  Ad,  1881  (44  <§  45  FmC 
c  12),  «.  21-"Probate  (hurt  Act,  1857  (20  A  21  VieL 
c.  77,  8,  92. 

An  English  testator  was  possessed  of  share  oeHifioates 

(a.)  Beported  by  Ebskinb  Bbid,  Esq.,  Banister- 
at-Law. 
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of  a  foreign  company,  being  documenU  neceasary  to 
ettoMieh  ih€  legal  title  to  the  shares  j  the  holder  of  the 
ctrUfioaUB  having  an  squiUMe  title  which  VHmld  enable 
him  to  obtain  registration  of  the  shares  in  his  own  name 
in  the  foreign  company.  Delivery  of  the  certificates 
was  sufficient  to  transfer  this  equitaole  title,  and  the  cer^ 
tifieates  were  markdable  on  the  London  Stock  Exchange, 

Held,  that  probate  duty  was  payable  in  respect  of  the 
eertificaies, 

Speciaioue. 

Tike  sappliants,  the  exeontora  under  the  will  of  the 
late  Baron  Herman  de  Stem,  duly  proved  the  same 
and  paid  probate  duty  on  the  personal  estate. 

After  probate,  but  during  the  administration  of 
the  estate,  they  were  advised  that  probate  was  not 
properly  payable  on  certain  stocks  and  shares  in 
foreign  companies  which  belonged  to  the  baron  at  the 
time  of  his  death. 

The  sui^diants,  in  the  form  of  a  petition  of  right, 
daimed  a  return  of  £8,187,  paid  as  probate  duty  in 
respect  of  these  shares. 

The  special  case  set  out  that  Baron  de  Stem  died 
in  England  on  the  20th  of  October,  1889,  leaving  a 
win  dated  the  17th  of  August,  1881,  and  three 
codicils. 

At  the  time  of  his  death  Baron  de  Stem  was  an 
Bnglish  subject,  and  was  domiciled  and  resident  in 
Bngland. 

In  due  course  probate  was  granted  to  the  executors 
on  the  personal  estate  of  the  testator  situated  in  the 
United  Sngdom,  which  was  sworn  by  the  executors 
at  the  net  value  of  £3,641,366  lOs.  lid.,  and  paid 
duty  to  the  amount  of  £106,242. 

Sabeequently  the  suppliants  alleged  that  there  had 
been  anoneously  indudM  in  the  afiSdavit  required  by 
the  Customs  and  Inland  Bevenue  Act,  1881,  from 
penons  applying  for  probate,  a  portion  of  the  personal 
estate  of  the  deceased  which  should  not  have  been  in- 
cluded tiierein,  and  which  was  not  liable  to  probate 
duty.  They  thereupon  lodged  a  corrected  affidavit  as 
to  the  true  value  of  the  estate  on  which  duty  was 
payable,  in  which  they  stated  that  certain  American 
railway  shares  specified  in  the  schedule  thereto  were 
at  the  date  of  the  original  affidavit  thouffht  to  be 
property  in  England;  mit  it  had  since  been  discovered 
that  they  were  not  so,  because  they  were  transferable 
ooljxn  the  books  of  the  several  companies  in  New 
Tork,  and  were  therefore  not  liable  to  probate 
dnty. 

llie  oommissioners  declining  to  return  the  duty 
alleged  to  have  been  overpaid,  the  suppliants  lodged 
a  petition  of  right  claiming  the  return  of  the  sum  of 
£8,187,  the  amount  of  the  alleged  overpayment. 

On  issue  joined,  the  Attomey-Gbneral  pleaded  a 
demnrrer,  which  was  subsequently  waived,  and  the 
iqjplioation  came  before  the  court  in  the  form  of  a 


The  portion  of  the  estate  alleged  to  have  been  in- 
cluded in  error  consisted  of  shares  in  various  railway 
oompaniee  constitnted  under  the  law  of,  and  domidlea 
in,  we  United  States.  The  certificates,  however,  in 
respect  of  the  shares  certified  that  the  person  named 
was  entitled  to  the  number  of  shares  specified  in  the 
eapital  stock  of  the  company,  and  certified  as  to  the 
^n^^mttr  m  whioh  the  sharos  were  transferable.  Upon 
ewerj  certificate  there  was  indorsed  a  form  of  transfer 
and  power  of  attorney  in  blank. 

It  was  ApMd  that  the  American  law  stated  in 
evideooe  in  The  Colonial  Bank  v.  Cady  and  Williams, 
39  W.  B.  17,  16  App.  Gas.  267,  should  be  applied  to 
this  ease.  A  statement  giving  the  effect  of  that 
evidence,  taken  from  the  judgments  of  Lord  Watson 
aad  Ijord  Herschell  (who  saia  there  was  no  difference 
between  the  &gli^  and  American  law  on  this  point). 


formed  part  of  the  case,  and  was  to  the  eflbct  that 
where  the  indorsed  transfer  had  been  duly  executed 
by  the  registered  owner  of  the  shares,  the  name  of  the 
transferee  being  left  blank,  delivery  of  the  certificate 
in  that  condition  by  him  or  by  his  authority  with  in- 
tent to  transfer  transmitted  his  title  to  the  shares 
both  legal  and  equitable ;  the  person  to  whom  it  was 
delivered  could  effectually  transfer  his  interest  by 
handing  the  certificate  to  another,  and  the  document 
might  tiius  pass  from  hand  to  hand  until  it  came  into 
the  possession  of  the  holder  who  thought  fit  to  insert 
his  own  name  as  transferee  and  obtain  a  new  certifi- 
cate in  his  own  name  from  the  company.  Delivery 
did  not  invest  him  with  tiie  ownership  of  the  shares 
in  the  sense  that  no  further  act  was  required  in  order 
to  perfect  his  right ;  but  the  holder  had  an  equitable 
title  whioh  enamed  him  to  have  the  shares  vested  in 
himself  by  registration  in  the  books  of  the  company. 
The  company,  upon  the  request  of  the  holder  for  the 
time  bemg  of  the  certificate  and  on  its  production, 
was  bound  to  register  the  name  of  such  holder  or  of 
his  nominee,  and  to  issue  a  new  certificate  in  such 
name  in  exchange  for  the  old  certificate.  As  between 
the  parties  to  the  transaction  the  transfer  was 
entirely  completed  by  the  delivery  of  the  certificates. 

The  securities  in  question  were  negotiable  in  this 
country,  and  were  commonly  dealt  wilh  on  the  London 
Stock  Bxchange. 

At  the  date  of  the  death  of  Baron  de  Stem  the 
certificates  for  these  shares  were  in  England,  either 
in  his  possession  or  that  of  his  agent  or  trustee,  and 
the  whole  beneficial  interest  in  and  title  to  these 
securities  belonged  to  him  and  passed  under  his  will. 
None  of  them,  however,  were  registered  in  his  name 
in  the  books  of  the  companies,  but  stood  in  the  names 
of  certain  persons  all  of  whom  were  not  resident  in 
Enjgland. 

&e  supplants  had  dealt  with  the  shares  by  sales 
effected  in  SSngland,  with  the  exception  of  two  sets  of 
railway  shares  the  sales  of  which  were  effected  in 
New  York. 

Arthur  Cohen,  Q.C,  Fletcher  Motdton,  Q.C,  and 
A,  T,  Lawrence,  for  the  suppliants. — The  question  here 
is  whether  or  not  these  shares  form  part  of  the 
Bnglish  estate  of  the  testator,  and  as  such  would  pro- 
perly be  administered  by  his  executors  in  this  country. 
These  certificates  are  not  negotiable  instruments,  for 
the  transferee's  title  is  not  completed  untQ  the  transfer 
has  been  registered  in  America  in  the  books  of  the 
several  companies.  Probate  dutv  is  only  chargeable 
on  sluures  in  foreign  companies  (a)  where  the  certifi- 
cate is  itself  a  negotiable  mstrument,  and  (5)  of  such 
a  character  that  the  property  passes  by  mere 
delivery.  Shares  held  in  a  foreign  company  by  a 
testator  dying  in  England  are  not  property  situated 
in  this  country  for  the  purposes  of  probate  dut;^, 
although  administered  by  the  executors  in  this 
country :  Attomey-Qeneral  v.  Dimond,  1  Or.  &  Jer.  366, 
and  Attorney-General  v.  Hope,  1  Cr.  M.  &  B.  630. 
Simple  contract  debts  due  from  persons  are  not  in  the 
eye  of  the  law  property  situated  here.  The  case  of 
Attomey-Oenerai  v.  Bouwens,  4  M.  &  W.  171,  does  not 
apiidy  to  the  present  case,  because  the  bonds  in  that  case 
were  completely  n^tiable.  The  following  cases  were 
also  refeired  to:  Uommiseioners  of  Stamps  v.  Hope, 
[1891]  A.  0.  476,  40  W.  B.  Dig.  162  ;  Yeoman  v. 
Bradshaw,  3  Salk.  70 ;  In  the  Goods  of  Swing,  29 
W.  B.  474,  6  P.  D.  19 ;  Laidlay  v.  Lord  Advocate,  16 
App.  Gas.  468,  39  W.  B.  Dig.  196 ;  In  re  Commercial 
Bank  Corporation  of^  India  and  the  East  Femandes 
Executors'  case,  18  W.  B.  202,  411,  L.  B.  6  Oh.  App. 
314.  On  these  authorities  the  suppliants  are  entitled 
to  the  relief  sought. 

Sir  B.  Webster,  A.G.  (with  hhu  Sir  B.  B.  Finlay, 
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8.0. t  Vaughan  HawHrUi  and  DanckwerU)^  tor  the 
Orown. — I  sobmi^  that  the  case  is  goTemed  by  the 
reasoniog  in  Attorney^Oenerdl  y.  Bouweiu,  That  was 
decoded  in  1838,  and  has  been  frequently  recognized 
as  good  law  to  the  present  time.  The  certificates  of 
tiiese  shares  can  be  dealt  with  on  the  London  Stock 
Exchange.  They  are  therefore  a  realizable  asset, 
and  moat  be  included  in  the  value  of  the  estate  in 
the  same  way  as  any  other  ohatteL  [He  was 
stopped.] 

Cohent  Q.C.f  replied. 

Wbioht,  J.,  after  stating  the  facts  as  set  out  in  the 
special  case,  said : — I  think  that  the  true  inference  to 
be  drawn  from  these  facts  is  that  the  duty  which  the 
su|>pliants  contend  was  paid  in  error  was  properly 
dcumed  and  paid  in  respect  of  all  the  certificates  of 
the  American  railway  shares  that  were  in  this  country 
in  the  possession  of  the  baron  at  the  time  of  his 
death.  These  certificates  were  documents  the  exist- 
ence of  which  vouched  and  were  necessary  for 
Youching  the  title  of  the  holder  to  the  shares  they 
represented.  Indeed,  without  them  no  one  could 
establish  his  right  to  the  shares  at  all.  It  is  found  in 
the  case  as  a  fact  that  the  delivery  of  the  certificates 
was  sufficient  to  pass  all  the  interest  of  the  holder  to 
his  transferee.  It  follows,  therefore,  that  the  certifi- 
cates have  of  themselves  an  operative  power  up  to  a 
certain  point,  and,  although  tne  mere  delivery  did 
not  invest  the  transferee  with  the  ownership  of  the 
^ares  in  the  sense  that  no  further  act  was  required 
to  perfect  his  title  in  law,  still  the  delivery  gave  the 
transferee  an  equitable  title  which  enabled  him  to 
have  the  shares  vested  in  him  at  any  time  by  regis- 
tration in  the  books  of  the  company.  It  was  found 
in  the  case  also  that  these  shares  were  marketable  on 
the  London  Stock  Bxdhange.  That  seems  to  me 
conclusive  evidence  that  these  certificates  are  docu- 
ments of  value  in  the  hands  of  the  executors,  and  as 
such  formed  a  realizable  asset  of  the  estate,  liable  to 
the  payment  of  duty  in  the  same  way  as  any  other 
asset.  For  these  reasons  I  am  of  opinion  Ihat  the 
petition  of  the  suppliants  fails. 

Kenitedy,  J.,  concurred. 

Judgment  for  the  Crown^  wUh  coete. 

Solicitors  for  the  suppliants,  Holkme,  San,  Coward^ 
A  Hawhedey. 

Solicitor  for  the  Orown,  The  Solicitor  of  Inland 
Bevenue. 


Prob.  Div.  &  Adm.  Div.  i  June  17 ; 

Probate.  j  July  1,  17,  1896. 

In  the  Goods  of  MoAuliffe.  (a.) 

Adminiitratum — Reeiduary  legacy  for  benefit  of  convent 
— Death  of  legatee  a/nd  exectUor^  Grant  to  head  of 
convent — CharUy — No  echeme  required. 

Where  a  residuary  legacy  wae  given  by  a  will  to  C.  H. 
**tobe  disposed  of  as  she  shaU  think  fit  at  her  discretion 
for  the  benefit  of"  a  certain  convent,  and  the  only 
executor  of  the  wiU  and  C.  H.  both  died  during  the 
testatrix* s  lifetimey  the  court  granted  letters  of  ctdminis^ 
tration  with  the  vnll  annexed  to  the  Beverend  Mother 
the  head  of  the  convent,  on  beina  satisfied  of  the  perma- 
nence of  the  institution  and  the  fitness  of  the  Beverend 
Mother,  having  regard  to  her  powers,  to  receive  and 
apply  the  legacy  in  gueebion,  the  court  being  satisfied  that 

(a.)  Beported  by  J.  Gbbabd  Laiko,  Esq.,  Barrister- 
at-Law. 


it  was  not  necessary  to  require  a  scheme  to  be  propounded' 
on  the  authority  of  Walsh  v.  Gladstone,  1  Ph.  290. 

Motion  for  a  grant  of  letters  of  administration  with 
the  will  annexM  of  the  personal  estate  of  Hannah 
McAuliffe  to  Maria  Blount,  the  Bev.  Mother  and 
Head  of  St.  Edward's  Convent,  Blandford-squaze,  as 
residuary  legatee. 

Younger,  in  support  of  the  motion. — ^The  bequest  is 
good,  we  only  question  is  in  what  capacity  the  appli- 
cant shall  take.  If  under  the  73rd  section  of  the  Court 
of  Probate  Act,  1867,  that  would  necessitate  applying 
to  the  Chancery  Division  for  a  scheme.  The  amount 
of  the  property  is  small,  about  £460 ;  and  there  is  no 
necessity  for  a  scheme :  Presant  v.  Goodwin,  1  Sw.  & 
Tr.  644,  8  W.  E.  Prob.  Dig.  4 ;  Cole  v.  Wade.  16  Ves. 
27,  at  p.  47 ;  Burrough  v.  Philcox,  6  Myl.  &  Cr.  72.  In 
Chancery,  if  the  oourt  can  find  someone  to  give  a 
receipt,  it  will  pay  over  the  money ;  otherwise  it  is 
paid  into  court  to  a  separate  fund.  In  Walsh  v. 
Gladstone,  1  Ph.  290,  no  scheme  was  reauired. 

He  also  referred  to  Tyssen  on  Charitable  Trusts. 

Our.  adv.vuU. 

July  17.— Jeunb,  p.— The  question  in  this  case 
relates  to  the  form  of  the  grant  of  administration 
which  it  is  proper  to  make. 

By  her  will,  dated  the  17th  of  December,  1886,  the 
decMuied  Hannah  McAuliffe  appointed  the  Bev. 
Philip  Cavanagh  executor,  and,  after  giving  a  legacy 
of  £11  6s.  to  Catherine  Headon,  bequeathed  the 
residue  of  her  property  to  the  said  Catherine  Headon, 
« to  be  disposed  of  as  she  shall  think  fit  at  her  discre- 
tion, for  the  benefit  of  the  Convent  of  St.  Edward, 
Blandford-square."  The  Bev.  Philip  Cavanagh  and 
Catherine  Headon  died  in  the  lifetime  of  the 
testatrix. 

A  grant  of  administration  is  asked  for  in  favour  of 
Maria  Blount,  who  holds  the  office  of  Beverend 
Mother  of  the  Convent  of  St  Edward. 

The  convent  in  question  is  a  community  of  Boman 
Catholic  sisters.  There  is  no  instrument  prescribing 
ihe  objects  of  the  society,  and  no  formal  allocation 
of  funds  to  specific  purposes.  But,  in  fact,  the  aod&tj 
devotes  itself  to  four  charitable  works — the  teaching 
of  the  children  of  the  poor,  the  visiting  of  the  poor 
in  their  homes,  the  visiting  of  the  sick  and  infirm  at 
hospitals  and  workhouses,  and  the  sheltering  and 
training  of  voung  women  for  domestic  service.  The 
property  of  the  community  is  vested  in  a  oouual 
consisting  of  the  Beverend  Mother  and  three  sistsEt, 
and  is  subject  to  their  absolute  discretion  in  the 
disposal  thereof  for  the  purposes  of  tiie  community. 
The  bank  account  stands  in  the  name  of  the 
Beverend  Mother  and  two  of  the  said  three  sisters. 
The  other  members  of  the  ooundl  concur  in  tiie 
application  for  a  grant  of  administration  to  Mana 
Blount. 

There  can,  I  think,  be  no  doubt  that  this  would  be 
a  proper  case  for  a  grant  under  section  73  ol  the 
Probate  Act,  1867.  But  what  is  asked  is  a  grant  to 
Maria  Blount  as  residuary  legatee,  the  object  being 
that  she  shaU  not  take  the  grant  in  a  capacity  wfaidi 
would  impl^  the  necessity  of  an  application  to  the 
Chancery  Division.  I  had  considerable  dcmbt  whether 
;this  could  be  done.  As  confidence  was  obviously 
placed  by  the  testatrix  in  tiie  personal  discretiaQ  of 
j  Catherine  Headon,  no  doubt  a  trustee  cannot  be 
lappointed  in  her  place ;  and«  as  several  objects  ol  the 
convent  are  not  so  well  defined  as  to  admit  equal 
distribution  amongst  them,  it  would  seem  to  be 
doubtful  whether  a  scheme  is  not  necessary.  But  I 
have  been  referred  to  a  case  of  Walsh  v.  Giadsitome, 
where  the  circumstances  closely  resemble  those  m  tlie 
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I>re8ent  instance,  which  appears  to  me  to  show  that  no 
•oheme  is  required.  There  a  legacy  was  given  to  a 
certain  person  to  be  applied  to  the  use  of  a  Boman 
Gatholis  college ;  and,  the  legatee  having  died  in  thn 
lifetime  of  the  testator,  it  was  argued  on  behalf  of 
the  Attorney-General  that  a  scheme  was  necessary. 
But  the  Lord  Chancellor,  affirming  the  decision  of  the 
Tice-Chancellor,  held  that,  though  the  legatee  might 
have  had  a  discretion  if  he  had  be^i  living  as  to  the 
application  of  the  fund,  yet  it  would  have  been  a 
fair  exercise  of  that  discretion  to  have  paid  it  over  to 
the  president  of  the  college,  and  that  if  the  court  was 
of  opinion  that  the  funds  would  be  safe  in  his  hands 
it  would  be  justified  in  doing  the  same. 

I  am  satined  in  this  case  as  to  the  permanence  of 
ihe  institution,  and  the  fitness  of  the  Beverend 
Mother,  having  regard  to  her  powers,  to  receive  and 
apply  the  legacy  in  question.  I  think,  therefore, 
that  a  grant  may  be  made  to  her  as  residuary 
legatee. 

Motion  allowed. 

Solicitor,  P.  Thornton. 


Feb.  19. 


Otouct  Of  aippeaL 

From  Prob.  Div.  &  Adm.  Div.  '\ 

(lindley.  Lopes,  and         > 

Kay,  L.JJ.)  ) 

W1LKIN8  V.  WiLKnrs.  (o.) 
Practice — Trial — Motion  for  new  trial — Enlargement  of 
time — Imposition  of  terms — Supreme  Court  of  Judica- 
ture Act,  1890  (53  <k  54  Vict.  c.  44),  «.  1— i?.  8.  C, 
1883,  ord,  64,  r.  7. 

A  motion  for  a  new  trial  or  to  set  aside  the  verdict  of 
a  jury  is,  since  the  passing  of  the  Supreme  Court  of 
Judicature  Act,  1890,  to  be  made  to  the  Court  of  Appeal y 
and  not  to  a  Divisional  Court,  Consequently ,  on  the 
hearing  of  any  such  motion  the  Court  of  Appeal  has 
power,  by  virtue  of  ord,  64,  r,  7,  to  enlarge  the  time 
within  which  to  move  for  a  new  trial,  arid  to  impose 
such  terms  as  the  justice  of  the  case  may  require. 

Original  motion. 

This  was  an  application  to  the  Court  of  Appeal  in 
a  divorce  action  by  the  husband  for  an  extension  of 
the  time  for  appeaJing,  or  for  moving  for  a'^new  trial 
to  set  aside  the  verdict  of  the  jury  at  the  trial  on  the 
18th  of  January,  1895. 

In  February,  1854,  (George  Rickard  and  Emma 
Hand  were  married  at  Plymouth.  Bickard  was  at 
that  time  a  ship*s  carpenter  in  the  Royal  Navy, 
serving  on  board  the  Magicienne,  A  few  days  after 
the  marriage  the  Crimean  War  broke  out,  and  the 
Magicienne  was  ordered  out  to  the  Baltic.  Bickard 
remained  on  the  Magicienne  until  the  conclusion  of 
the  war  in  1856.  He  then  returned  home  and  lived 
with  his  wife. 

In  1857  he  joined  the  Indus,  and  was  sent  out  to 
the  West  Indies.  He  soon  deserted,  and  returned  to 
England  in  1858,  living  for  one  day  with  his  wife  at 
Plymouth.  In  order  to  avoid  obsiarvation,  he  then 
went  to  the  United  States,  and  was  never  seen  or 
heard  of  again,  by  his  wife  until  quite  recently. 

On  the  13th  of  May,  1865,  Emma  Bickard  married 
John  Wilkins  (the  petitioner),  the  period  of  seven 
Tears  since  she  had  last  seen  her  first  huaband  not 
having  quite  elapsed.     Wilkins  was  aware  that  his 

(a.)  Reported  by  W.  Shallcross  Qoddaud,  Esq., 
Barrister-at-Law. 


wife  had  been  previously  married,  but  was  informed 
and  believed  that  the  first  husband  was  dead.  There 
were  no  children  by  the  first  marriage,  but  there  were 
eight  by  the  second.  Wilkins  and' his  wife  separated 
by  mutual  consent  in  January,  1883. 

On  the  16th  of  December,  1892,  the  wife  presented 
a  petition  for  judicial  separation,  on  the  ground  of 
her  husband's  adultery. 

On  the  15th  of  April,  1893,  the  husband  filed  his 
answer,  denying  the  adultery  and  pleading  unreason- 
able delay,  and  that  the  marriage  was  invalid,  the 
wife  being  already  married  and  her  first  husband  being 
still  alive. 

In  May,  1893,  the  wife  traversed  these  pleas. 

In  July,  1893,  the  husband  filed  a  cross-petition  for 
nullity  of  marriage. 

The  two  suits  were  consolidated,  and  came  on  for 
trial  before  the  President  and  a  special  jury  in 
January,  1895. 

The  cross-petition  was  by  leave  withdrawn. 

The  jury  found  that  Wilkins  had  committed 
adultery,  and  that  the  first  husband  was  not  alive  at 
the  date  of  the  second  marriaga  A  decree  for  judicial 
separation  was  accordingly  made. 

In  September,  1895,  Wukins  received  a  letter  from 
Bickard's  brother  saying  that  Bickard  had  arrived  in 
this  country,  and  was  staying  at  his  house.  WOkius 
having  satisfied  himself  of  the  identity  of  Bickard,  on 
the  20th  of  October,  1895,  presented  a  petition  for 
nullity  of  marriage. 

On  the  4th  of  December,  1895,  the  wife  filed  her 
answer,  denying  that  George  Bickard  was  alive,  and 
pleading  the  preWous  suit  as  a  bar. 

On  the  14th  of  January,  1896,  the  trial  came  on 
before  Barnes,  J.,  without  a  jury.  Oeorge  Bickard 
was  called  and  gave  evidence,  and  his  identity  was 
established. 

Barnes,  J.,  adjourned  the  further  consideration 
until  an  application  had  been  made  to  the  Court  of 
Appeal  either  for  a  new  trial  or  to  set  aside  the  verdict 
of  the  jury  in  the  first  action. 

Inderwick,  Q,C,,  and  Bargrave  Deane,  for  '  the 
motion. 

Bayford,  Q,C,,  H,  A,  Forman,  and  F,  0.  Robinson, 
contra, 

Lindley,  L.J. — ^We  have  come  to  the  conclusion 
that  in  point  of  law  this  case  is  governed  by  the 
Supreme  Court  of  Judicature  Act,  1890,  and  that  we 
have  power  to  enlarge  the  time  for  amotion  for  a  new 
trial  by  virtue  of  ord.  64,  r.  7.  Obviously  this  is  a 
case  in  which,  if  there  is  to  be  further  litigation,  we 
ought  not  to  refuse  leave.  There  must  be  some 
method  of  getting  rid  of  the  difficulty  created  by  the 
verdict  in  £e  first  suit,  and  the  proj>er  way  is  by  a  new 
trial.  We  are  all  impressed  with  the  extreme  hardship 
of  granting  leave  without  imposing  terms  on  the  hus- 
band. It  would  be  nothing  short  of  inhuman  that,  after 
the  wife  has  lived  with  her  second  husband  for  eighteen 
years,  she  should  now  be  left  with  her  eight  children 
without  means  of  support.  The  husband  says  he  is 
willing  to  give  an  undertaking  to  continue  the  allow- 
ance of  12s.  a  week  which  he  covenanted  to  pay  under 
the  separation  deed  of  1883.  But  circumstances  have 
altered  since  then,  and  we  think  that  12s.  a  week  is 
not  enough  now,  seeing  that  the  wife  is  now  sixty- 
four  years  of  age.  We  shall  not  give  leave  unless  the 
husband  undertakes  to  secure  to  his  wife  £1  a  week 
during  their  joint  lives. 

Lopes,  L.J. — I  am  of  the  same  opinion.  I  have 
not  the  slightest  doubt  that  the  court  has  power  to 
enlarge  the  time  for  moving  for  a  new  trial;  and 
leave  ought  to  be  given  in  this  case  in  order  that  the 
verdict  of  the  jury  may  be  set  aside.    I  am  also  clearly 
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of  opinion  that  leave  should  only  be  given  on  terms  : 
the  question  is,  on  what  terms  P  I  quite  agree  the 
proper  amount  to  be  secured  is  £1  per  week.  On 
those  terms  the  application  should  be  granted. 

Kay,  L.J.— This  point  of  practice  arises  on  the 
Supreme  Court  of  Judicature  Act,  1890.  The  ques- 
tions whether  a  new  trial  ought  to  be  granted  and 
whether  leave  should  be  given  to  move  for  one  are 
clearly  questions  of  practice.  This  is  a  case  in  which 
we  are  all  agreed  leave  should  be  given  on  terms ; 
for  there  seems  to  have  been  no  negli^nce  on  any- 
body's part.  ...  I  think  there  is  jurisdiction  to 
enl»rffe  the  time,  and  that  this  is  a  case  in  which  it 
should  be  enlarged.  ...  £1  per  week  is  a  proper 
provision  for  the  appellant  to  make  for  his  wife,  and 
he  ought  not  to  have  leave  except  he  properly  secures 
that  sum  to  her. 

Application  allowed.  The  order  wa$  to  the  effect  tliat 
the  petitioner  and  respondent  being  satisfied  that  the  first 
husband  was  still  alive^  the  verdict  and  decree  in  the 
first  suit  should  be  set  aside  by  consent. 

Solicitors  for  the  husband,  Lewis  &  Lewis. 

Solicitor  for  the  wife,  Edwin  Hughes. 


From  Prob.  Div.  &  Adm.  Div.   \ 
(Lord  Esher,  M.B.,  and  Lopes  >  Nov.  14. 

and  Kay,  L.JJ.)  j 

The  "  Bed  Sea."  (a.) 

Insurance — Marine — Consirudive  total  loss — Chartered 
freight — Bill  of  lading  freight — Advanced  freight — 
Delivery  of  cargo  at  port  of  destination — Bights  of 
underwriters. 

A  shipt  which  was  chartered  for  a  particular  voyage, 
was  insured  by  the  owners.  The  cargo  was  shipped 
under  bills  of  lading  ^  which  provided  that  the  cargo  xoas 
to  be  delivered  at  the  port  of  destination  to  the  order  of 
the  shippers  or  their  assigns,  they  paying  freight  as  per 
cJiarter-party.  Part  of  the  charter-party  freight  was 
prepaid  before  the  commencement  of  the  voyage.  During 
the  voyage  the  ship  became  a  constructive  total  loss,  and 
notice  of  abandonment  was  given  to,  and  accepted  by, 
the  underwriters.  The  ship  and  cargo  were  subsequently 
brought  to  the  port  of  destination  and  the  cargo  was 
delivered,  and  the  shipowners  received  the  amount  of  the 
freight,  less  the  prepaid  freight,  from  the  consignees  of 
the  cargo. 

Held,  that  the  underwriters  were  only  entitled  to  the 
freight  earned  by  the  delivery  of  the  cargo  after  the  ship 
became  their  property ;  that  the  freight  so  earned  was 
the  difference  between  the  total  freight  and  the  prepaid 
freight;  and  tJmt  therefore  they  were  not  entitled  to 
recover  the  balance. 

Appeal  from  the  judgment  of  Bruce,  J.  (  [1895]  P. 
293}. 

The  action  was  brought  by  the  underwriters  on  the 
hull  and  machinery  of  the  steamship  Bed  Sea  against 
the  Sea  Steamship  Co.,  the  owners  of  the  Bed  Sea,  to 
recover  a  balance  of  freight,  under  the  following 
circumstances : — 

The  Bed  Sea  was  chartered  to  carry  a  cargo  from 
Pensacola  to  a  port  in  the  United  Kingdom  as  ordered 
on  signing  bills  of  lading. 

The  charter-party  provided  that  ''sufficient  cash 
for  the  ship's  ordinary  disbursements  at  port  of 
loading  ^ould  be  advanced  the  master  by  charterers 
or  their  agents,  ship  paying  2^  per  cent,  commission, 
indudiog  insurance.     Master  to  give  his  draft  on 

(a.)  Beported  by  W.  P.  Babey,  Esq.,  Barrister-at- 
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owners  or  consignees  as  required  and  customary  to 
cover  same,  whidi  shall  be  paid  out  of  the  first  fr^ht 
collected." 

The  freight  was  to  be  paid  one-third  on  arrival  of 
the  ship,  and  the  rest  on  delivery  of  the  cargo. 

The  cargo  was  shipped  by  the  charterers  under  a 
bill  of  lading  which  provided  that  the  cargo  was  to 
be  delivered  at  West  Hartlepool  to  the  order  of  the 
shippers  or  their  Msigns,  they  paying  freight  and  all 
other  conditions  as  per  charter-party. 

The  bill  of  lading  was  indorsed  to  Wade,  Sons,  & 
Co.,  of  West  Haruepool,  to  whom  the  property  in 
the  cargo  passed. 

The  chflui^rers  made  disbursements  for  the  ship  at 
Pensacola  amounting  to  £1,677  19s.  lOd.,  and  in 
respect  of  this  sum  the  master  signed  and  gave  to  the 
charterers  a  note  promising  to  pay  it  in  a  bill  on 
London  five  days  after  the  arrival  of  the  ship  at  the 
port  of  destination,  for  the  payment  of  which  he 
pledged  the  ship  and  freight.  This  note  was  sub- 
sequenUy  indorsed  for  value  to  Wade,  Sons,  &  Co., 
the  consignees  of  the  cargo. 

The  ship  took  the  ground  when  endeavouring  to 
cross  the  ha,r  at  West  Hartlepool,  and  became  a  con- 
structive total  loss,  notice  of  abandonment  being 
given  to  and  accepted  by  the  plaintiffs,  the  ship,  how- 
ever, being  lightened  and  towed  into  port  and  her 
cargo  delivered  by  the  captain. 

The  defendants  receivea  from  Wade,  Sons,  &  Co. 
the  amount  of  the  gross  freight  dae  under  the  bill  of 
lading  (which  was  the  same  as  the  chartered  freight) 
less  the  above-mentioned  sum  of  £1,677  19s.  lOd. 

The  question  of  law  raised  was  whether,  as  the 
plaintifiis  contended,  the  defendants  were  boxmd  to 
account  to  them  for  the  gross  bill  of  lading  freight, 
or  whether,  as  the  defendants  contended,  the  plain- 
tiffs were  only  entitled  to  the  balance  of  the  freight 
after  deducting  the  £1,677  198.  lOd. 

Bruce,  J.,  held  that  the  defendants'  contention  was 
right. 

The  plaintiffs  appealed. 

J.  A.  Hamilton,  for  the  plaintiffSB. — ^Assuming,  first, 
that  the  £1,677  19s.  lOd.  was  advanced  freight,  the 
underwriters  are  entitled  to  the  bill  of  lading  freight 
on  delivery  of  the  cargo.  The  master  was  bound  to 
collect  the  biU  of  lading  freight  payable  by  the  con- 
signees for  the  carriage  of  their  cargo,  and  to  hand  it 
over  to  the  underwriters ;  and  the  fact  that  the  con- 
signees had  previously  purchased  the  master's  note 
cannot  affect  the  rights  of  the  underwriters,  who  were 
no  parties  to  any  contract  between  the  shipowners 
and  charterers.  He  referred  on  this  point  to  Case  v. 
Davidson,  5  M.  &  S.  79 :  Sea  Insurance  Co.  v.  Hodden, 
32  W.  B.  841,  13  Q.  B.  D.  706.  Secondly,  the 
£1,677  198.  lOd.  was  not  advanced  freight,  but  merely 
a  personal  loan  by  the  charterers  to  the  shipowners. 

Joseph  Walton,  Q,C.  (T.  G.  Carver  with  him),  for 
the  defendants. — The  judgment  of  Lord  EUenboroogfa 
in  Case  v.  Davidson  shows  that  the  underwriters,  on  a 
constructive  total  loss  happening,  are  entitled  to  what 
the  shipowners  are  entitled  to  receive.  They  cannot 
have  a  higher  right  than  the  shipowners.  The  cap- 
tain collects  the  bill  of  lading  freight,  and  hands 
over  the  amount  of  the  chartered  freight  to  the  ship- 
owners, less  any  prepaid  freight,  and  holds  the 
balance,  if  an^,  as  trustee  for  the  charterers.  The 
underwriters,  who  step  into  the  shoes  of  the  ship- 
owners, are  therefore  only  entitled  to  the  chart^^d 
freight  less  the  prepaid  freight. 

(He  was  stopped.) 

J.  A.  Hamilton  replied. 

Lord  ESHBR,  M.B.— In  Case  v.  Davidson  Lord 
Ellenborough,  it  seems  to  me,  has  pointed  out  what 
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are  the  rights  of  the  underwriters  and  shipowners 
when  there  is  a  oonstraotiye  total  loss  of  the  ship, 
•nd  notice  of  abandonment  is  given  and  aooepted. 
The  ship  is  considered  as  having  passed  to  the  under- 
writers as  from  the  time  when  the  damage,  which 
entitled  the  owners  to  abandon  her,  occurred.  The 
underwriters  are  entitled  to  whatever  is  earned  by  the 
use  of  the  ship  from  that  time.  They  are  not  entitled 
to  anything  earned  by  the  use  of  the  ship  before  it 
became  their  ship.  In  the  ordinary  case  of  freight 
payable  on  the  arrival  of  the  ship  and  delivery  of  the 
cargo,  the  ship  has  earned  no  freight,  according  to 
the  law  of  Bngland,  unless  it  has  be^  prepaid,  bSore 
the  ship's  arrival  and  delivery  of  the  goods.  There- 
fore in  that  case  the  ship  would  have  earned  no  freight 
up  to  the  time  of  a  constructive  total  loss  occurring, 
but  he  who  is  the  owner  of  the  ship  when  she  arrives 
with  her  cargo  is  entitled  to  the  freight  for  the  whole 
voyage.  In  the  present  case  the  underwriters  were 
entitled  to  receive  all  the  freight  earned  bj  the  ship 
by  delivery  of  the  cargo  at  the  port  of  destination. 
Prepaid  freight  cannot  be  recovered  from  the  ship- 
owners,  and  therefore  that  is  not  freight  which  the 
ship  earns  by  delivery  of  the  cargo.  The  shipowners 
would  be  entitled,  on  delivery  of  the  cargo  at  the 
port  of  destination,  to  the  difference  between  the 
whole  charterparty  freight  and  the  prepaid  freight, 
for  I  cannot  doubt  that  the  sum  of  money  in  this 
case  was  advanced  in  respect  of  freight.  The  whole 
ship  was  chartered,  and  the  master  was  bound  to 
sign  bills  of  lading  for  the  cargo.  The  master  would 
collect  that  bill  of  lading  freight  from  the  con- 
signees of  the  cargo,  and  he  would  pay  over  the 
amount  of  the  charterparty  freight  to  the  ship- 
owners, and  hold  the  surplus,  if  any,  as  trustee  for 
the  charterers.  In  this  case  the  charterparty  freight 
and  the  bill  of  lading  freight  were  the  same,  and  so 
there  was  no  surplus.  Therefore,  when  the  ship 
arrived  the  sum  to  be  received  was  the  difference 
between  the  total  charterparty  freight  and  the  pre- 
paid freight.  The  shipowners  had  ceased  to  be  the 
owners  when  that  difference  was  earned  ;  the  under- 
writers owned  the  ship  at  that  time,  and  they 
became  entitled  to  that  sum,  and  to  that  sum  only. 
I  may  add  that  the  note  signed  by  the  master  when 
the  freight  was  advanced  does  not  affect  the  case  in 
any  way.  For  these  reasons  I  think  that  the  judg- 
ment of  Bruce,  J.,  should  be  affirmed. 

Lopes  and  Kay,  L.  JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Boiucliffes,  Rawle,  &  Co., 
for  Hillf  Dickenson t  A  Co.,  Liverpool. 

Solicitors  for  the  defendants,  Batesons,  Wart,  & 
Wimshurst,  Liverpool. 


Feb.  10. 


From  Q.  B.  Div.  ) 
(Lord  Bsher,  M.B.,  and  [ 
Lopes  and  Bigby,  L.JJ.) ) 

Beg.  t;.  Inoobpoeated  Law  Society,  (a.) 

Solicilor  —  Misconduct — Applicaticn  to  Law  Society — 
Primi  fade  case — Jurisdiction  of  committee — Solici- 
tors Act,  1888  (51  dk  52  Vict.  c.  65),  s.  13. 

Where  the  Committee  of  tJie  Incorporated  Law  Society, 
upon  an  application  under  section  13  o/  the  Solicitors 
Act,  1888,  alleging  professional  misconduct  against  a 
§olicitor,  are  of  opinion  that  the  affidavits  disclose  no 
primk  fade  case  of  misconduct,  they  need  not  hear  any 

(a.)  Beported  by  W.  F.  Baeby,  j^Esq.,  Barrister-^ 
at-Law.'  ^    "^ 


further  evidence  or  take  any  further  proceedings  in  the 
matter,  or  make  any  report. 

Application  for  leave  to  appeal  from  an  order  of  the 
Queen's  Bench  Division  (reported,  43  W.  B.  687)  dis- 
charging a  rule  nisi  for  a  mandamus  to  the  committee 
of  the  Incorporated  Law  Society  appointed  under 
the  Solidtors  Act,  1888,  to  hear  and  determine  a  com- 
plaint against  certain  solicitors. 

An  application  was  made  to  the  Incorporated  Law 
Sodety  that  two  solidtors  might  be  required  to 
answer  allegations  of  professional  misconduct  con- 
tained in  an  affidavit  of  the  applicant.  The  committee 
of  the  Law  Sodety,  having  considered  the  allegations 
contained  in  the  affidavit,  and  without  calling  on  the 
solidtors  charged  to  appear  and  answer  the  allega- 
tions, were  of  opinion  that  the  applicant  had  not 
made  out  a  primd  fade  of  professional  misconduct 
against  the  solicitors,  and  declined  to  hold  further 
inquiry  in  the  case. 

The  court  discharged  the  rule  nisi  for  a  mandamus 
obtained  by  the  applicant  as  above. 

The  applicant  applied  for  leave  to  appeal,  notwith- 
standing that  the  time  for  appealing  had  expired.* 

Willis,  Q.C.  (Boss  Innes  with  him),  for  the  applicant 
argued  as  in  the  court  below. 

F.  W.  Hollams  {Sir  E.  Clarke,  Q.C,  with  him)  for 
the  Committee  of  the  Incorporated  Law  Society, 
and 

Levett,  Q.C,  and  A.  T.  Lawrence,  for  the  solidtors, 
were  not  called  upon. 

Lord  ESHER,  M..B.— Under  section  13  of  the 
Solidtors  Act,  1888,  and  the  rules  made  under  the 
Act,  an  applicant  has  to  put  his  charge  on  affidavit, 
and  to  state  in  the  affidavit  the  facts  in  support  of  the 
charge.  He  must  then  send  the  affidavit  to  the  Law 
Sodety.  The  Committee  of  the  Law  Sodety  appointed 
under  the  Act  of  1888  read  and  consider  the  affidavit. 
If  upon  so  doing  they  come  to  the  condusion,  assum- 
ing the  facts  stated  therein  to  be  true,  that  a  primd 
facie  case  of  professional  misconduct  has  not  been 
disdosed,  thev  are  to  stop  there  and  to  proceed  no 
further.  It  is  contended  that  they  must  call  the 
applicant  before  them  and  hear  his  evidence  before 
deddiog  whether  a  primd  facie  has  been  made  out, 
and  that  they  must  make  a  report  in  all  cases,  though 
they  need  not  send  it  to  the  court  if  they  think  tl^t 
a  primd  facie  case  is  not  made  out.  In  my  opinion, 
if  the  committee,  upon  reading  the  affidavit,  honestly 
come  to  the  conclusion  that  it  disdoses  no  primd  facie 
case  of  misconduct,  they  have  heard  the  case,  and  they 
can  then  stop  and  take  no  further  steps.  The  appli- 
cant is  not  preduded  from  taking  other  proceedings. 
By  the  proviso  in  section  13  he  may,  upon  his  own 
responsibility,  apply  to  the  court.  The  committee  of 
the  Law  Sodety  are  the  sole  judges  whether  a  primd 
facie  case  of  misconduct  has  been  disclosed,  and  there 
is  no  appeal  from  their  deddon  upon  that  point. 

Therefore  the  application  for  leave  to  appeal  must 
be  dismissed,  there  being  no  ground  shown  for  giving 
leave. 

Lopes  and  Bioby,  L.JJ.,  concurred. 

Solidtors,  B.  Chapman  ;  E*  W.  Williamson ;  Trowtr, 
Freeling,  <fc  Parkin. 

*  The  court,  upon  this  application,  went  into  the 
merits  of  the  appeal. 
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From  Chan.  Div.       ) 
(lindley,  A.  L.  Smith,  |  Dec.  4. 

and  Eigby,  L.JJ.)      ) 

Badische  Anilin  und  Soda  Pabrik  v.  Henry 
Johnson  &  Co.  and  The  Basle  Chemical 
Works,  (a.) 

Fractice^Wril — Service  out  of  the  jurisdiction — Action 
for  infringement  of  patent — Imunction — B,  S.  C, 
1SS3,  ord.  11,  r.  1(f). 

Foreign  manufacturers  supplied  goods  to  an  English 
firm  of  retail  dealers.  The  plaintiffs,  alleging  that 
such  goods  ivere  an  infringement  of  their  patent,  com- 
menced an  action  against  the  English  dtalers,  and 
applied  ex  parte  to  North, «/.,  in  chambers  for  leave  to 
issue  a  concurrent  writ  and  serve  notice  of  it  on  the 
foreign  manufacturers  out  of  the  jurisdiction. 

Held  {reversing  the  decision  of  North,  J.),  that  the 
plaintiffs  had  made  out  a  primi  facie  case  within 
R,  8.  C,  1883.  ord.  11,  r.  1  (f);  and  the  leave  asked 
for  was  granted. 

Appeal  ex  parte  from  a  decision  of  North,  J.,  in 
ohamoers. 

The  plaintiffSB  were  the  owners  of  an  English  patent 
for  d^^es,  and  applied  for  leave  to  issue  a  concurrent 
writ  in  the  action,  and  to  serve  notice  of  it  on  the 
second  defendants  at  their  place  of  business,  Basle, 
out  of  the  jurisdiction  of  the  court. 

By  their  writ  in  the  action  they  claimed  an  injunc- 
tion restraining  the  defendants,  their  servants  and 
agents,  from  importing  into  Englaiid  and  from  manu- 
facturing, selling,  supplying,  and  using  in  Eogland 
dyes  manufactuired  according  to  the  patent,  or  in  any 
manner  only  colourably  differing  from  the  same,  aud 
generally  from  infringing  the  plaintiffs'  rights  under 
Uie  patent  The  plainti&  also  claimed  damages  and 
other  consequential  relief. 

The  evidence  was  to  the  effect  that  the  Basle  com- 
pany manufactured  at  Basle  a  dye  which  was  an 
infrmgement  of  the  plaintiffs'  patent,  and  imported 
it  into  this  country,  the  defenoants,  Henry  Johnson 
&  Co.,  having  so  bought  some.  The  first  defendants, 
when  served  with  the  writ,  stated  that  they  did  not 
intend  to  enter  an  appearance,  and  would  submit  to 
a  perpetual  injunction, 

B.H.C.,  ord.  11.,  r.  1,  provides :  "  Service  out  of  the 
jurisdiction  of  a  writ  of  summons,  or  notice  of  a  writ 
of  summons,  may  be  ^owed  by  the  court  or  a  judge 
whenever  {inter  alia)  (/)  any  injunction  is  sought  as 
to  anything  to  be  done  within  the  jurisdiction,  or  any 
nuisance  within  the  jurisdiction  is  sought  to  be  pre- 
vented or  removed,  whether  damages  are  or  are  not 
ilso  sought  in  respect  thereof." 

North,  J.,  refused  the  application  to  allow  notice  of 
such  writ  to  be  served,  and  the  plain tifb  appealed 
ex  parte  to  the  Court  of  Appeal. 

Moulton,  Q.C.f  and  W.  N,  Lawson,  for  the  appel- 
lants.— ^The  second  defendants  are  proper  and  neces- 
sary parties  to  the  action,  and  the  plaintiffs  seek 
an  injunction  to  restrain  acts  done  within  the 
jurisdiction,  so  that  the  case  is  exactly  within 
the  rule.  The  importation  and  sale  in  England  of 
articles  manufactured  abroad  according  to  the 
specification  of  an  English  patent,  being  an  infrioge- 
ment,  can  be  restrained  by  injunction :  Elmslie  v. 
Boursier,  18  W.  R.  665,  L.  R.  9  Eq.  217.  See  also 
Von  Heyden  v.  Neustadt,  28  W.  B.  496,  14  Ch.  D. 
230;  and  Marshall  v.  Marshall,  38  Ch.  D.  330.  36 
W.  B.  Dig.  161. 

LiNDLEY,  L.J. — In  my  opinion  the  plaintiffs  have 

(a.)  Reported  by  W.  Shallcboss  Goddard,  Esq., 
Barrisiur-at-Law. 


made  out  a  primd  facie  case  within  rule  1  (/)  of 
order  11  for  giving  leave  to  issue  a  concurrent 
writ,  and  to  serve  notice  of  it  on  the  Basle  com- 
pany abroad.  It  is  clear  that  the  plaintiffs  are 
hond  fide  seeking  an  injunction  to  prevent  the  sale 
in  England  of  an  article  infringing  their  patent. 
The  invoice  contains  a  clause  which  primd  facie  ^e 
Basle  company  were  not  authorized  to  insert  in  it 
This  is  merely  a  colourable  proceeding  to  conceal 
the  fact  that  the  Basle  company  sent  their  goods  and 
sold  them  in  this  country.  This,  however,  'is  an 
ex  parte  application,  and,  of  course,  if  after  the  Basle 
company  have  been  served  they  should  come  here  and 
ask  the  court  to  discharge  the  order  for  service,  they 
will  not  be  prejudiced  by  anything  we  have  said 
to-day. 

I  think  the  leave  which  the  plaintiffs  ask  for  should 
be  granted. 

A.  L.  Smith  and  Riqby,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitors,  J.  H,  &  J,  Y.  Johnson. 


Feb.  19. 


Wsif)  ®ourt  of  fustier. 

Chan.  Div.  I 
Chitty,  J.    ( 

Sanguinetti  v.  Stuckey's  Bank  (a.) 

Mortgage — Practice  — Foreclosure — Judgment — Account 
— Special  circumstances. 

Any  special  matter  affecting  the  state  of  the  account  as 
between  mortgagor  and  mortgagee  in  a  foreclosure  action 
should  be  brought  forward  at  the  trial,  and  the  judgment 
should  direct  the  chief  derk  to  have  regard  to  any  such 
mcUter  specifically. 

Where  the  common  account  was  directed  in  a  forC' 
closure  judgment,  and  there  was  no  special  direction  to 
the  chief  derk, 

Held,  that  it  was  not  open  to  the  mortgagor  on  the 
talcing  of  tlie  ordinary  account  to  bring  forward  for  the 
first  time  a  claim  to  redeem  on  payment  of  the  amount 
at  which  the  mortgagee  had  valued  his  security  in  the 
mortgagor's  bankruptcy,  and  that  a  summons  to  vary 
the  certificate  bt)  tlie  addition  of  a  finding  of  the  daim 
to  redeem  must  be  dismissed. 

Summons. 

This  was  a  summons  by  one  Denman,  a  defendant 
in  the  above  action  (which  was  a  foreclosure  action}, 
to  set  aside  or  vary  the  chief  clerk's  certificate. 

A  receiving  order  against  the  mortgagor  had  been 
made  in  February,  1885 ;  and  the  above  action  was 
instituted  in  January,  1888,  and  a  foreclosure  judg- 
ment was  made  in  December,  1894.  The  present 
applicant  was  the  trustee  in  bankruptcy  of  the  mort- 
gagor, and  his  object  was  to  be  allowed  to  redeem 
on  payment  of  £2,400,  being  the  amount  at  which 
the  plaintiff  in  the  above  action  had  valued  bis  secority 
in  the  bankruptcy  proceedings  against  the  mort- 
gagor. 

In  June,  1888,  a  settlement  made  by  the  mort- 
gagor was  set  aside  in  the  bankruptcy,  and  the 
present  applicant  had  thereupon  maintidned  that 
the  benefit  of  the  order  setting  aside  the  set* 
tlement  was  confined  to  the  unsecured  creditors, 
but  the  contrary  was  decided  at  the  hearing  of 
the  above  action,  reported  on  this  point  43  W.  B. 

(a.)  Reported  by  J.  F.  Walby,  Esq.,  Barrister-at- 
Law. 
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High  Court. 


Sangtjinetti  v.  Stuckey's  Bank.— In  rb  Sanders'  Settlement. 


High  Court. 


154,  [1895]  I  Ch.  176.  In  consequence  of  this  deci- 
sion the  Talae  of  the  plaintiff's  security  was  greatly 
increased,  and  funds  in  court  which  formed  part  of 
the  security  amounted,  in  December,  1894,  to  £4,800. 
The  foreclosure  judgment  directed  the  usual  account 
to  be  taken  of  what  was  due  to  the  plaintiff  for  prin- 
cipal and  interest,  after  giving  credit  for  the  sum  the 
plaintiff  had  received  out  of  court  under  the  payment 
schedule ;  and  under  the  payment  schedule  it 
appeared  that  the  plaintiff  had  actually  received  out 
of  the  £4,800  the  sum  of  £3,528. 

FanoeU,  Q,C.,  Herbert  Reed,  QX\,  and  Foaaett  Lock, 
for  the  applicant. — The  chief  clerk's  certificate  should 
be  variea  by  adding  a  finding  that  the  present  applicant 
daims  to  redeem  for  £2,400.  The  foreclosure  judg- 
ment on^t  to  have  shown  that  he  was  entitled  to  do 
so:  see Knowha  v.  Dxbbs,  37  W.  E.  378.  This  judg- 
ment as  it  stands  is  for  an  account  to  be  taken  of  what 
is  dae — i.e.,  of  what  is  due  having  regard  to  all  the 
circumstances.  [Chitty,  J. — The  matter  should  have 
been  brought  forward  at  the  trial.]  There  is  no 
authority  as  to  what  matters  are  open  and  what  are 
not  at  the  taking  of  the  account.  The  applicant 
could  bring  in  a  settled  account,  and  that  is  really 
what  he  wants  to  do.  The  Banlomptcy  Act,  1883, 
schedule  2,  rule  12  (A),  favours  the  appHcant's  claim 
to     ■ 


LtwU,  Q.C»,  and  George  Render aon,  for  the  plaintiff. 
—The  applicant  cannot  be  allowed  to  set  up  now  a 
case  which  he  did  not  set  up  at  the  trial.  It  is  too 
late  for  him  to  avail  himself  of  rule  12  (A)  after 
judgment  has  gone  for  foreclosure,  Ex  parte  Norria, 
In  rt  Sadler,  35  W.  E.  19,  17  Q.  B.  D.  728.  More- 
over, the  plaintiff's  security  has  increased  in  value, 
and  rule  13  gives  a  creditor  power  to  amend  his 
valuation  in  such  a  case.  But  the  application  is 
altogether  out  of  time,  and  ought  to  be  dismissed  on 
that  ground. 

FarweU,  replied. 

Chitty,  J.,  after  stating  the  facts,  continued : — 
The  question  that  has  been  raised  by  this  summons 
clearly  nuKht  have  been  raised,  and  ought  to  have 
been  raised,  at  the  trial.  The  account  directed  by 
the  judgment  is  in  the  common  form  for  principal 
and  interest ;  and  if  there  were  any  special  matter 
affecting  the  account  there  should  have  been  a 
declaration  directing  the  chief  clerk,  who  was  only 
taking  an  ordinary  account  as  it  appears,  to  have 
regard  to  some  particular  circumstances  and  facts. 
Mr.  Farwell  put  several  illustrations  in  support  of 
his  argument  that  he  was  entitled  to  redeem  now  for 
£2,400.  That  argument  is  wholly  inconsistent,  as  I 
have  already  shown,  with  the  judgment  itself,  on  the 
face  of  which  the  plaintiff  got  £3,528.  The  point 
was  not  rused  on  behalf  of  the  defendant,  and  I  am 
entitled  to  consider  what  Mr.  Levett  says  is  correct, 
namely,  that  the  defendant  deliberately  abstained 
from  raising  it,  but  perhaps  that  point  is  not  very 
material.  I  take  it  that  he  did  not  raise  this  point 
at  the  trial,  and,  if  he  had,  there  would  have  been  then 
a  declaration  limiting  the  account  in  this  way — an 
account  of  what  is  due  under  and  by  virtue  of  the 
charges,  regard  being  had  to  the  plaintiff  having 
valued  his  security  in  bankruptcy  at  the  sum  of 
£2,400.  It  seems  to  me  that  so  far  from  the  re- 
jection of  the  present  application  involving  any 
injustice,  as  was  contended  for  by  the  defenduit, 
upon  mortgagors  generally,  I  should  be  infiicting  on 
mortgagees  a  great  injury  by  acceding  to  such  a 
contention  as  this.  Here  the  mortgagee  gets  the 
benefit  of  an  order  of  the  court  that  an  account  is  to 
be  taken  of  what  is  due  on  the  charges ;  and  there  is 
nothing  on  the  face  of  the  order  to  out  it  down.    I 


quite  agree  that  the  object  of  the  account  is  to  find 
out  what  is  justly  owing  and  what  is  justly  due,  and 
in  taking  the  account  the  mortgagor  can  always  show 
what  he  has  paid  on  account  of  either  principal  or 
interest.  I  agree  that  settled  accounts  are  not  dis- 
turbed ;  but  I  do  not  agree,  and  there  is  no  precedent 
for  it,  that  a  defence  of  this  kind,  which  was  not 
brought  forward  at  the  right  time  can  be  brought 
forward  during  what  I  may  term  the  mechanical 
operation  of  taking  an  ordinary  account.  Therefore, 
on  the  substance  of  the  question,  there  being  no 
authority  to  the  contrary  or  one  which  touches  the 
point,  except  merely  the  direction  I  gave  in  the 
undefended  case  of  Knowlea  v.  Dibba  that  some  words 
should  be  put  in  to  the  effect  I  mentioned  in  the  judg- 
ment (see  37  W.  E.  378),  I  hold  that  it  is  too  late, 
after  the  judgment  has  gone,  for  the  defendant, 
the  trustee  in  bankruptey,  to  raise  this  defence.  I 
therefore  decide  the  question  upon  the  merits. 

[There  was  a  controversy  as  to  whether  the  question 
of  redemption  was  raised  at  all  before  the  chief  derk 
while  the  certificate  was  still  pending,  and  it  appeared 
te  his  lordship  that  the  question  was  realr^  not 
raised  till  after  the  certificate  had  gone,  and  that  on 
that  g^und  also  the  applicant  was  too  late  to  raise 
the  point,  but  the  demsion  on  this  part  of  the  case 
does  not  call  for  a  detailed  report.] 

Summona  diamiaaed. 

Solicitors,  Eawdiffea,  BawU^  &  Co.,  for  John  Trevor 
Daviea,  Sherborne,  Dorset ;  Richard  Furber, 


In  re  Saitoeks*  Sbttlbmknt.  (o.) 

Solicitor  —  Remuneration  —  Eaaenunt  —  Solicitora*  Re~ 
muneration  Act,  1881  (44  <fc  45  VicU  c.  44),  General 
Order,  Schedule  /.,  Part  /. 

An  eaaement  ia  not  freehold  property  within  the 
meaning  of  Schedule  L,  Part  /.,  to  the  order  made  in 
puratMince  of  the  Solicitor  a*  Remuneration  Act,  1881, 
and  on  a  purchaae  and  aale  of  an  eaaement  the  acale 
charge  doea  not  apply* 

In  re  Stewart,  37  IF.  R.  484,  41  Ch.  D.  494, 
followed. 

Summons  to  review  taxation. 

Certain  property  had  been  taken  compulsorily  by 
the  London  County  Council,  and  upon  petition,  the 
reinvestment  of  the  purchase  money  in  the  purchase 
of  an  easement  consisting  of  a  right  of  way  for 
£516,  was  authorized. 

The  coste  were  ordered  to  be  paid  by  the  London 
County  Council. 

The  taxing  master  held  that  the  scale  did  not  apply 
to  the  sale  of  a  right  of  way,  and  the  London 
County  Council  now  applied  to  review  his  decision. 

Baker,  for  the  applicants. — ^The  taxing  master 
thought  that  In  re  Stewart,  37  W.  E.  484, 41  Ch.  D.  494, 
decided  the  point.  But  in  that  case  the  vendors  only 
granted  a  licence  to  lay  down  pipes.  Here  the  sur- 
face of  the  road  will  vest  in  the  public  authority.  In 
re  Eamahaw  Wall,  42  W.  E.  567,  [1894]  3  Ch.  156, 
shows  that  In  re  Stewart  turned  upon  the  particular 
circumstances  of  the  case.  I  subuiit  that  the  scale 
fee  is  payable. 

Gent,  for  the  respondent,  was  not  called  upon. 

North,  J. — In  my  opinion  the  texing  master  had 

(a.)  Eeported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
&t-Law. 
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High  Court. 


In  be  Wise. 


HiQH  Court. 


no  choice,  but  was  bound  to  follow  the  decision  of 
Kay,  J.,  in  In  re  Stewart ,  which  I  also  follow. 

Solicitors,   W.  A.   Blaxland;    WithcUlf   Trotter^  & 
Fatteaon, 


Chan.  Div. 
North 


Div. } 
,J.  1 


Jan.  16. 


In  re  WiSE. 
Jackson  v,  Parrott.  (a.) 

Trustee — Discretion  of  trustees — Maintenance — Accurnu- 
lations — Order, 

A  trustee  who  kas^  under  the  instrument  of  trust,  a 
discretionary  power  of  accumulating  and  investing  as 
capital  any  jHtrtion  of  income  unapplied  for  mainten- 
ance, does  not  exercise  his  discretion  if  he  obeys  an  order 
of  the  court  to  accumulate  the  whole  of  the  income  of 
the  fund  until  further  order* 

Whether  a  trustee  who  has  exercised  his  discretion  in 
accumulating  income  as  capital  can  afterwards  apply 
the  capitalized  accumulations  for  maintenance,  queere. 

Adjourned  summons. 

William  Wise,  by  his  will  dated  the  19th  of 
October,  1887,  appointed  W.  S.  Parrott  and  James 
Mortimer  executors  and  trustees,  and  after  giving 
certain  legacies,  devised  his  real  estate  to  his  trustees 
upon  trust  to  receive  the  rents,  and  pay  his  brother 
Gfeorge  Wise  the  annual  sum  of  £41  12s.  during  his 
life,  and  his  sister  Margaret  Hine  Jackson  the  annual 
sum  of  £208  during  her  life ;  and  to  dispose  of  any 
surplus  as  part  of  his  residuary  personal  estate.  And 
on  the  death  of  the  survivor  of  C^rge  Wise  and 
Margaret  Hine  Jackson  upon  trust  for  the  child,  if 
only  one,  or  all  the  children,  if  more  than  one,  of 
Margaret  Hine  Jackson,  who,  either  before  or  aiter 
her  decease,  should  attain  twenty-three  years  (such 
children,  if  more  than  one,  to  take  in  equal  shares  as 
tenants  in  common),  and  the  issue  of  such  of  the 
children  of  his  said  sister  as  might  then  be  dead,  such 
issue  taking  only  as  tenants  in  common  the  share 
which  their  respective  parents  would  have  taken  if 
Hving.  And  the  testator  bequeathed  all  the  residue 
of  his  personal  estate  unto  his  trustees  upon  trust  for 
sale  and  conversion,  and  to  invest  the  net  proceeds 
and  stand  possessed  of  the  income  arising  therefrom 
upon  trust  to  apply  the  whole,  or  such  [Mirt  thereof, 
as  his  trustees  or  trustee  for  the  time  being  in  their 
or  his  absolute  discretion  should  think  fit  in  or  towards 
the  maintenance,  education,  apprenticeship,  or  in  any 
other  manner  for  the  benefit  of  the  child  or  children 
of  Margaret  Hine  Jackson,  until  they  should  respec- 
tively attain  the  age  of  twenty-three  years,  and  to 
accumulate  any  unapplied  portion. 

The  ultimate  trusts  were  for  the  child,  if  only  one, 
or  all  the  children,  if  more  than  one,  of  his  sister, 
who,  either  before  or  after  her  decease,  should  live  to 
attain  the  age  of  twenty-three,  and  the  issue  of  such 
of  the  childi^n  of  his  said  sister  as  might  then  be  dead, 
such  issue  taking  only  as  tenants  in  common  the  share 
which  their  respective  parents  would  have  taken  if 
living. 

There  was  a  gift  over  if  all  his  sisters'  children 
died  without  issue  in  her  lifetime. 

The  testator  died  on  the  2dth  of  February,  1888. 

North,  J.,  on  the  30th  of  January,  1889,  upon  the 
application  of  the  trustees  by  origioating  summons 
said  that  the  effect  of  the  devise  of  real  estate  could 
not  be  determined  till  the  death  of  the  annuitants. 
The  bequest  of  the  residuary  personalty  was  void  for 

(a.)  Beported  by  G.  B.  Hamilton,  Esq.,  Banister- 
at-Iiaw.  I 


remoteness,  but  the  persons  to  take  could  not  be 
determined  until  the  death  of  Margaret  Hine  Jackson. 
And  it  was  ordered  that  the  trustees  should  accumu- 
late the  surplus  income  of  the  real  and  residuary 
personal  estate  until  further  order. 

No  part  of  the  income  was  applied  in  maintenance, 
but  the  whole  was  accumulated. 

Two  children  of  Margaret  ffine  Jackson  now  applied 
for  maintenance — viz.,  Florence  Mary,  who  attuned 
twenty-three  on  the  lOth  of  March,  1892,  and 
Frederick  William,  bom  the  28th  of  May,  1874. 

Swinfen  Eady,  Q.O.,  and  Dickinson,  for  the  appli- 
cants.— ^The  trust  for  maintenance  can  be  separated 
from  the  void  gift  of  capital,  and  is  valid  for  twenty- 
one  years  from  the  death :  Oooding  v.  Read,  4  De.  G. 
M.  &  G.  610;  In  re  Watson,  W.  N.,  [1892]  p.  192. 
The  trustees  have  never  exercised  their  discretion,  and 
they  can  use  tLe  accumulations  of  past  years: 
Edwards  v.  Grove,  2  De  G.  F.  &  J.  210,  9  W.  B.  CL 
Dig.  99. 

Stallard,  for  one  of  the  next  of  kin. — The  trustees 
have  no  discretion  as  to  past,  but  only  as  to  future 
income :  Wilson  v.  Turner,  31  W.  B.  438,  22  Ch.  D. 
521. 

Macnaghten,  for  another  of  the  next  of  kin. 

Chaster,  for  the  trustees. 

North,  J. — ^I  thought  on  reading  the  will  that  it 
was  reasonably  dear  that  the  trust  for  the  mainten- 
ance out  of  the  income  of  a  fund  up  to  the  age  of 
tweni^-three  of  persons  who  are  described,  was  an 
entirely  different  and  separate  trust  from  the  trust  of 
the  capital  of  the  fund  for  the  same  persons  on  their 
attaimng  the  age  of  twenty-three.  Two  cases  have 
been  cited  showing  that  my  opinion  arrived  at  inde- 
pendently on  this  will,  is  identical  with  the  view 
taken  by  the  eourt  in  similar  cases  :  Gooding  v.  Bead 
was  very  like  the  present  case,  and  In  re  Watson  was 
even  stronger. 

In  my  opinion,  therefore,  the  trust  for  maintenance 
is  good.  Nearly  eight  years  have  elapsed  since  the 
testator  died,  and  during  the  whole  of  that  time  the 
income  has  been  accummated.  I  at  first  thought  the 
trustees  had  deliberately  chosen  to  capitalize  the  in- 
come, and  had  exercised  their  discretion  to  the  effect 
that  it  was  not  required  for  maintenance,  and  ought 
to  be  accumulated.  I  had  not  then  given  due  weight 
to  the  clause  in  my  former  order.  The  positive 
direction  to  accumulate  the  income  until  further  order 
bound  the  trustees  until  it  was  varied,  and  they  had 
no  longer  any  discretion  as  to  applying  any  part  of 
the  income  for  maintenance  wi&out  some  further 
order  of  the  court.  Under  these  oircumstanoes,  the 
trustees,  in  capitalizing  the  income,  have  not  exercised 
any  discretion,  and  it  is  now  open  to  them  to  exorcise 
the  discretion  given  to  them  by  the  trust  in  question, 
and  I  can  see  no  difficulty  in  their  applying  income 
accrued  in  past  years  for  maintenance  after  these 
years  have  expired.  The  question  whether,  if  the 
trustees  had  exercised  their  discretion  and  capitalized 
the  income  they  could  afterwards  resort  to  the 
capitalized  accumulations  does  not  now  arise,  for 
the  trustees  have  not  in  fact  exercised  their  dis^ 
cretion. 

The  fact  that  the  daughter  attained  twenty- three  four 
years  ago  does  not  deprive  the  trustees  of  the  power  of 
exercising  their  discretion  regard  to  the  inoome  wbic^ 
accrued  up  to  the  date  of  her  attaining  twenty-three. 
The  fact  that  she  was  maintained  and  educated  until 
then  is  a  point  to  which,  however,  they  would,  no 
doubt,  give  due  consideration. 

Solicitors,  Uichin,  Smith,  &  CapeUCure ;  R,  E. 
BarHey;  CoUyer,  Brutowe,  ds  Co.;  Ingle  Holme  ^ 
Sons* 
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CoLLmsoN  V.  Jeffert. — In  be  Chapman. 


High  Cottbt. 


Chan.  Dir.    | 
Kekewioh,  J.  ] 


Feb.  21. 


CoLLmsoK  v.  Jetfeby.  (a.) 
Practice  —  Time  —  Enlargement  — Redemption  action — 
Order  to  pay  into  court— Default— -Mistake— Payment 
in  a/ter  time  speafied— Jurisdiction— B.  S.  (7.,  1883, 
ord.  64.  r.  7. 

In  a  redemption  action  an  order  was  made  giving 
Uavt  to  the  plaintiff  to  lodge  a  sum  of  money  in  court  to 
cover  the  amount  due  to  the  mortgagee^  and  directing 
that  in  default  of  payment  being  made  within  two 
months  of  the  date  of  the  order  that  **the  action  be 
dismissed,  with  costs.** 

Owing  to  a  boni  fide  mistake  on  the  part  of  the 
plaintiffs  solicitor,  the  money  was  not  paid  in  until 
a/Ur  two  months  from  the  date  of  the  order,  though 
within  two  months  of  the  date  of  the  order  being  entered 
and  passed.  No  application  had  been  made  to  dismiss  the 
action. 

Held,  that  the  action  was  still  alive,  and  thai  the  court 
had  jurisdiction  to  extend  the  time  for  payment  in. 

Motion. 

This  was  a  mofdon  in  a  redemption  action  asking 
for  an  extension  of  time  with  respect  to  an  order  for 
payment  into  court,  under  the  following  ciroom- 
stanoes. 

By  an  order  of  the  Court  of  Appeal,  dated  the  6th 
of  November,  1895,  it  was  ordered  that  **the  plain- 
tiffs be  at  liberty  to  make  the  lodgment  into  court  of 
£420,"  and  it  was  also  ordered  "  that  in  default  of 
such  lodgment  within  two  months  from  the  date  of 
this  order,  the  action  be  dismissed,  with  costs  to  be 
paid  to  the  defendant  by  the  plaintiffo." 

Owing  to  a  mistake  of  the  plaintiffs'  solicitor,  who 
thought  that  time  began  to  run  from  the  17  th  of 
December,  1895  (the  date  on  which  the  order  was 
Msed  and  entered),  and  not  from  the  6th  of  Novem- 
ber, 1895  (the  date  of  the  order),  the  money  was  not 
paid  into  court  until  the  beginning  of  February, 
189o* 

On  the  8th  of  February,  1896,  the  defendant's 
sohcitor  wrote  to  the  plaintiflBs'  solicitor,  saying  that 
18  the  plaintiffs  had  made  default  in  not  paying  the 
£420  iuto  court,  the  action  stood  dismissed,  with 
costs.  The  plaintiffis'  solicitor  replied  that  the  £420 
had  been  paid  into  court  (as  was  the  fact)  on  the  6th 
of  February,  1896,  and,  after  further  correspondence, 
gave  notice  of  motion  for  an  extension  of  time  for 
the  purpose  of  putting  right  the  omission  to  pay  in 
the  £420  within  the  time  prescribed  by  the  order  of 
the  Court  of  Appeal. 

No  application  had  been  made  on  behalf  of  the 
defendant  to  dismiss  the  action. 

Warrington,  Q.C.,  and  G.  Johnston  Edwards,  for 
the  plaintiffi.— This  is  a  case  for  relief,  the  mistake 
bein^  a  bond  fide  one,  and  the  defendant  having 
obtanied  the  security  he  bargained  for.  No  applica- 
tion has  been  made  to  dismiss  the  action:  Daniel's 
Oh.  Practice,  6th  ed.,  p.  789. 

W,  O.  Lemon,  for  the  defendant. --The  action  is 
dead,  and  the  court  has  no  jurisdiction  to  relieve  by 
granting  an  extension  of  time :  Whistler  v.  Hancock, 
26  W.  K.  211,  3  a  B.  D.  83;  King  v.  DavenpoH,  27 
W.  B.  798,  4  Q.  B.  D.  402;  Script  Phonography  Co. 
v.  Orey,Jb9  L.  J.  Ch.  406,  38  W.  B.  Dig.  160.  And 
<tti  the  merits  of  the  case  the  court  will  not  extend 
time  in  a  redemption  action  unless  there  is  very  dis- 
tinctive reason:  Novosielski  v.  Wakefield,  17  Ves.,  at 
p.  418;  Faulkner  v.  BolUm,  7  Sim.  319. 

(a.)  Beported  by  C.  C.  Henslby,  Esq.,  Barrister- 
at-Law, 


Kekewioh,  J. — I  remember  a  phrase    of   which 
Knight  Bruce,  L.J.,  was  very  fond,  "a  slip  in  the 
office";  and  he  always,    where    such   a  slip     had 
occurred,  if    it  was    an  honest    one,   attempted  to 
assist   the  applicant  for   relief  therefrom,    ui   this 
case  I  am  convinced  that  there  was  a  "  slip  in  the 
office,"  and  that  it  was  an  honest  one.    A  mistake — 
a  very  stupid  mistake — ^has  been  made,  as  from  the 
form  of  the  order  it  was  quite  dear  that  the  money 
was  to  be  paid  in  within  two  months  of  the  date  of 
the  order.    However,  a  blunder  was  made  and  the 
money  was  not  paid  into  court  until  too  late,  but  it  is 
now  in  court  and  the  defendant  has  the  security  for 
which  he  bargained,  and  I  think  it  is  a  case  in  which 
the  court  ought  to  grant  relief.     Mr.   Lemon  says 
that  I  cannot    grant  relief  because   the   action   is 
dead,  and  if  the  action  is  dead  it  is  true  that  I  cannot 
relieve  the  applicant.      But  the  action  is  not  dead,  it 
is  only  comatose  or  moribund.    A  final  stroke  in  the 
shape  of  an  application   to    dismiss   the    action  is 
requisite  to  effect  death,  and,  consequently,    if  an 
application  for  relief  is  made  to  me  before  tiie  final 
stroke  I  have  the  power  to  grant  it.      Cases  from  the 
Queen's  Bench  Division  have   been  dted  to   show 
that  I  have  no  such  power,  but  in  all  those  cases  it 
was  ordered  that  the  applicant  should  take  certain  steps 
within  a  certain  time,  and  in  default  of  his  doing  so 
that  the  action  should  be  dismissed  for  want  of  prose- 
cution.     That,   in    my   opinion,    is   a    final    and 
peremptory  order  fixing  the  time  that  was  to  put  an 
end  to  litigation,  the  only  question  bein^  whether  the 
applicant  shall  have  more  time  in  which  to  contest 
his  opponent's  right.     That  practice  has  never  been 
applied  in  such  an  action  as  the  present,  where  the  ques- 
tion is  one  of  paying  money  into  court  as  security  in 
a  redemption  action ;  and  though,  no  doubt,  there  is 
some  difficulty  in  dealing  with  the  question  after  the 
time  has  expired,  it  has  never  been  the  practice  to 
treat  the  action  as  dead  until  an  application  has  been 
made  to  dismiss  the  action.     It  is  true  that  there  is 
a  spedal  form  sometimes  made  use  of  in  these  cases 
that  on  failure  to  do  certain  acts  within  a  specified 
time  the  action  shall  be  dismissed  "  without  further 
order,"  but  these  words  have  not  be^i  introduced 
here. 

I  therefore  grant  the  application  for  extendon  of 
time  in  the  terms  of  the  notice  of  motion ;  but  of 
course  it  is  an  indulgence,  and  therefore  the 
applicants  must  pay  the  costs  of  this  application. 

Solidtors,  E,  F.  M,  Ryan ;  Hepburn,  Hon,  <fe  Cut* 
cliffe. 


Chan.  Div.      )  r\^     im 

Kdcewidi,J.    j  ^«^^^- 

In  re  Chapmak. 
Cooks  v.  Chapman,  (a.) 

Trustee  —  Breach  of  trust — Investment — UnatUhorized 
investment — Liability — Trustee  Act  (1893)  Amend' 
ment  Act,  1894  (37  Vict.  c.  10). 

Section  4  of  the  Trustee  Act  (1893)  Amendment  Act, 
1894,  is  not  retrospective  so  as  to  relieve  trustees  from  an 
obligation  (e.g.,  a  breach  of  trust  in  retaining  investments 
not  authorized  by  law  or  by  the  instrument  creating  the 
trust)  existing  at  tJie  date  of  the  passing  of  the  Act. 

Summons. 

James  Chapman,  by  his  will  dated  the  15th  of 
June,  1871,  gave  to  his  executors  and  trustees  all  bis 

(a,)  Beported  by  C.  C.  Henslst,  Esq.,  Barrister- 
at*Law. 
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In  re  Chapman. 


HiQH  Court. 


real  and  personal  estate  upon  trust  for  Martha  Ann 
Chapman  (one  of  the  trustees)  for  life  with  remainder 
over,  and  directed  them  to  invest  the  same  upon 
**  gooc^,  real,  or  Government  security,"  with  full  power 
to  alter  and  vary  and  to  reinvest  upon  like  securities 
without  being  *' answerable  or  accountable"  for  any 
loss  occasioned  thereby.  And  he  gave  to  his  execu- 
tors an  hereditaments  vested  in  him  **  upon  any  trust 
or  by  way  of  mortgage  to  the  intent  that  tkey  might 
be  better  enabled  to  get  in  and  discharge  all  such  trust 
estates  and  moneys  secured  by  way  of  mortgage.'* 

The  testator  died  on  the  5th  of  April,  1879,  leaving 
property  which  largely  consisted  of  mortgage  se- 
curities, which  the  trustees  allowed  to  remain  out- 
standing. 

Subsequently,  owing  to  depreciation  in  property, 
the  securities  became  unrealizable  except  at  a 
loss. 

On  the  21st  of  December,  1892,  the  tmstees  received 
a  notice  from  one  of  the  persons  interested  in  re- 
mainder, to  the  e£fect  that  the  trustees  had  been  guilty 
of  a  breach  of  trust  in  not  having  forthwith  on  the 
death  of  the  testator  invested  the  trust  funds  in  good 
and  proper  securities  as  directed  by  the  will,  and  that 
they  would  be  **  held  responsible  for  all  losses,  costs, 
and  expenses  arising  to  the  trust  estate  by  or  by 
reason  or  on  account  of  such  breach  of  trust," 
followed  by  a  requisition  to  invest  the  trust  funds  in 
a  proper  manner,  and  to  make  good  any  deficiency. 

This  was  a  summons  taken  out  by  the  trustees  to 
determine  whether  the  estate  of  a  deceased  trustee 
and  the  surviving  trustee,  or  either  of  them,  ought  to 
make  good  any  deficiencies  arising  on  any  of  the  said 
mortgages. 

Warrington f  Q,C.,  and  Gateyf  for  the  plaintiffs. — 
The  trustees  are  not  liable.  Section  4  of  the  Trustee 
Act  (1893)  Amendment  Act,  1894,  applies— viz.,  that 
**  a  trustee  shall  not  be  liable  for  breach  of  trust  by 
reason  only  of  his  continuing  to  hold  an  investment 
which  has  ceased  to  be  an  investment  authorized  by 
the  instrument  of  trust  or  by  the  general  law."  The 
Act  is  retrospective,  and  sections  8  and  9  of  the  Trustee 
Act,  1893,  apply.  In  the  next  place,  this  claim  against 
the  trustees  is  barred  by  the  Statute  of  Limitations :  the 
Trustee  Act.  1888,  s.  8,  sub-sections  (a)  and  (b).  Sub- 
section (a)  applies  to  this  case :  WoLstenholme,  7th 
edition,  p.  188. 

Marten,  Q,C.,  and  Wilkinson,  for  the  tenant  for 
life  and  the  legal  personal  representatives  of  the 
testator.— The  Act  of  1894  was  an  amending  Act,  and 
was  intended  to  be  retrospective.  Sections  30, 41,  and 
44  of  the  Act  of  1893  are  amended  by  sections  1,  2, 
and  3  of  the  Act  of  1894.  The  general  principles  as 
to  the  retrospective  effect  of  an  Act  are  laid  down  in 
Attomeu'Oeneralv.  Theobald,  38  W.  E.  527,  24  Q.  B.  D. 
557  ;  Ellis  on  the  Trustee  Act ;  Bex,  v.  Dursley,  3 
B.  &  Ad.  465 ;  Freeman  v.  Moyes,  1  Ad.  &  E. 
338;  rardo  v.  Bingham,  17  W.  E.  419,  L.  E.  4  Ch. 
App.  735 ;  Towhr  v.  ChaUerton,  6  Bing.  258.  The 
Act  of  1894,  section  4,  says  **a  trustee  shall  not  be 
liable" — i.e.,  after  the  passing  of  the  Act,  and  con- 
sequently the  trustees  are  not  Uable  here. 

Warmington,  Q,C.,  and  MickUm,  for  the  remainder- 
man who  had  called  on  the  trustees  to  make  good  tiie 
breach  of  trust. 

Kekewioh,  J. — ^The  question  I  have  to  decide  is 
whether  section  4  of  the  Trustee  Act  (1893)  Amendment 
Act,  1894,  is  retrospective.  In  this  case,  according  to 
the  chief  clerk's  certificate,  the  trustees  ought  to  have 
ctilkd  in  these  mortgages  not  later  than  the  end  of 
July,  1881.  They  did  not  do  so,  and  have  not  yet 
dono  so ;  and  consequently  on  the  passing  of  the  Act 
of  1894  had  been  for  thirteen  years  guilty  of  a  breach  I 


of  trust,  and  were  liable  to  make  good  the  defidenoy 
arising  from  that  breach  of  trust.  Then  comes  the 
Act  of  1894,  which  says :  '*  A  trustee  shall  not  be 
liable  for  breach  of  trust  by  reason  only  of  his  con- 
tinning  to  hold  an  investment  which  has  ceased  to  be 
an  investment  authorized  by  the  instrument  of  trust 
or  by  the  general  law."  We  have  in  this  case  a 
"  breach  of  trust  by  reason  only  of  his  continuing." 
The  question,  therefore,  is  whether  when  the  Act 
passed  it  relieved  the  trustees  from  an  obligation 
under  which  they  lay  up  to  that  time,  an  obligation 
not  enforced,  but  enforceable.  There  are  many  cases 
on  the  genenJ  doctrine  whether  an  Act  of  Parliament 
is  retrospective  or  not,  and  many  oases  on  particular 
statutes ;  but  I  have  the  general  doctrine  ooadsely 
stated  by  Lord  Hatherley  in  Pardo  v.  Bingham,  where 
he  says,  at  p.  739  of  L.  K.  4  Ch.  App. :  <*  The  general 
rule  of  law  being  that,  except  there  be  a  dear  in£oation 
either  from  the  subject  matter  or  from  the  wording  of 
a  statute,  the  statute  is  not  to  have  a  retrospective 
construction."  In  other  words,  you  assume  that  it  isnot 
retrospective,  but  that  assumption  might  be  rebutted. 
On  the  next  page  Lord  Hatherley  gives  a  guide  for 
deciding  what  is  the  intention  of  the  Legislature. 
He  says :  "  In  fact  we  must  look  to  the  genmd  soope 
and  purview  of  the  statute  and  at  the  remedy  sougnt 
to  be  applied,  and  consider  what  was  t^e  former 
state  of  the  law  and  what  it  was  that  the  Legislature 
contemplated."  The  first  thing  I  have  to  do  is  to 
construe  the  meaning  of  the  words  before  me,  which 
is  not  so  easy  as  at  first  sight  it  appears  to  be.  What 
is  the  meaning  of  the  word  "  liable  "  P  The  etymo- 
logical meaning  is  not  of  much  service.  Segarded 
b^  jurists  as  modem  English,  the  word  has  not  a 
distinct  meaning  in  andent  law.  It  is  a  single  word 
for  expressing  "under  an  obligation"  or  "obliged." 
A  trustee  is  not  under  an  obligation  or  obliged.  That 
does  not  hdp  us ;  it  only  explains  the  word,  and  does 
not  show  whether  the  wotti  '*  shall "  must  be  oon- 
strued  prospectively  or  retrospectively.  I  must  there- 
fore take  Lord  Hatherley's  words  as  a  guide.  The 
statute  is  remediaL  Lord  Hatherley  says  I  mast 
look  at  the  remedy  sought  to  be  applied.  I  must  see 
whether  the  Legislature  in  passmg  the  Act  was 
minded  to  relieve  trustees  of  liaoility  to  which  np  to 
that  time  they  had  been  subject.  I  will  not  fall  back 
upon  maxims  or  rules  to  construe  remedial  statutes 
otherwise  than  other  statutes.  I  am  not  entitled  to 
give  to  the  statute  an  interpretation  more  favourable 
to  trustees  liian  if  it  were  not  remediaL  I  must  give 
the  statute  the  best  meaning  I  can.  I  look  at  the 
general  scope  and  purview  of  the  statute  and  at  the 
remedy  sought  to  oe  applied,  and  consider  what  was 
the  former  state  of  the  law,  and  what  alterations  in 
the  law  the  Legislature  contemplated.  The  g^eneral 
scope  is  of  no  assistance.  It  is  an  amending  statute 
for  the  purpose  of  amending  two  or  three  dauses  of 
the  Trustee  Act  of  1893.  This  4th  section  is  the 
only  one  which  refers  to  general  law ;  the  other  three 
sections  are  merdy  amending  sections  to  the  Act  of 
1893.  Now,  the  scope  and  purview  of  section  4  is,  no 
doubt,  to  relieve  trustees  from  liability  for  breach  of 
trust.  The  Legislature  has  for  many  years  turned 
its  attention  to  that  point.  The  Trustee  Act  of  1888 
was  of  remedial  character,  and  the  Act  of  1893,  wludi 
repealed  it  (with  the  exception  of  sections  1  and  8), 
re-enacted  the  other  remedial  sections.  The  ammding 
Act  of  1894  does  not  mention  the  Act  of  18B8;  but 
the  Acts  of  1888  and  1893  constitute  a  code,  and  of 
that  code  the  Act  of  1894  must  be  considered  as  an 
amendment.  Consequently  one  must  look  at  the  Act 
of  1888,  as  wdl  as  the  Act  of  1893,  in  order  to  find 
the  scope  and  purview  of  the  Act  of  1894,  which  must 
be  considered  as  affording  relief  to  trustees  beyond 
that  granted  by  the  Act  of  1888.     UntU  the  Act  of 
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1888  no  Statate  of  Limitations  ran  in  favour  of 
tnutees,  bnt  by  section  8  of  that  Aot  trostees  may 
plead  the  statute.  Now  sub-section  3  of  section  8  of 
the  Aot  of  1888  says :  '*  This  section  shall  apply  only 
to  actions  or  other  proceedings  commenced  after  the 
Ist  day  of  January,  1890,  and  shall  not  deprive  any 
executor  or  administrator  of  any  right  or  defence  to 
which  he  is  entitled  under  auy  existing  Statute  of 
limitations."  The  rii^hts  of  cestuis  que  irustent  were 
reserved  until  after  the  Ist  of  January,  1890. 
Taming  to  the  Act  of  1893,  sub-section  4  of  section  8 
says:  *'This  section  applies  to  transfers  of  existing 
securities  as  well  as  to  new  securities,  and  to  invest- 
ments made  as  well  before  as  after  the  commencsement 
of  this  Act,  except  where  an  action  or  other  proceed- 
ing was  pending  with  reference  thereto  on  tiie  24th 
day  of  December,  1888 " ;  and  sub-section  2  of 
section  9  says:  **  This  section  applies  to  investments 
made  as  well  before  as  after  the  commencement  of 
this  Act,  except  where  an  action  or  other  proceeding 
was  pending  with  reference  thereto  on  the  24th  day 
of  December,  1886,"  the  section  heiag  thus  expressly 
made  retrospective.  I  find,  therefore,  in  the  provi- 
sions of  the  Trustee  Act,  1893,  whic^  this  Act  of  1894 
sought  to  amend,  special  provision  for  the  commence- 
ment of  the  relief,  as  regards  the  reUef ,  and  the  time 
at  which  it  shall  commence.  I  have  nothing  of  the 
kind  here,  and  the  language  is  different.  In  the  Act 
of  1893,  s.  8,  the  words  are :  '*  A  trustee  shall  not  be 
chargeable  with  breach  of  trust" — i.e.,  shall  not  be 
made  to  pay.  In  the  Act  of  1894,  s.  4,  the  words  are : 
**  A  trustee  shall  not  be  liable  for  breach  of  trust" 
The  wOTds  do  not  give  me  much  assistance;  it  is 
oorious  that  "liable"  should  be  used  instead  of 
"  chargeable,"  and  that  no  directions  should  be  added 
as  to  when  liability  is  to  cease.  With  regard  to  the 
general  scope  and  purview  of  the  Act  I  see  nothing 
retrospective  in  its  operation.  Trustees  were  in  the 
former  state  of  the  law  liable.  It  is  said  that  the 
remedy  of  the  cestui  que  trust  shall  be  taken  away. 
I  cannot  assume  that  the  Legislature  by  one  line  of 
the  statute  intended  to  do  so. 

I  am  therefore  unable  to  hold  that  section  4  of  the 
Trustee  Act  (1893)  Amendment  Act,  1894,  is  retron>ec- 
tive  so  as  to  relieve  trustees  from  an  obligation  which 
existed  at  the  date  of  the  Act. 

Solicitors,  27.  A.  Maude,  for  Francis  &  Back,  Nor- 
wich; Woterhotue,  Winterhotham,  <fc  Co, 
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(Lord  Roasell  of  Eillowen,  C.J.,  [  Jan.  18. 

and  Wright  and  Kennedy,  JJ.)  ) 

In  re  Galwbt.  (o.) 

Ex^adition — Delivery  up  of  British  subject —Treaty 
vnth  Bdgium—Extradition  Act,  1870  (33  <fc  34  Vict. 
c  52),  M.  2,  e. 

/»  1876  a  Treaty  was  signed  between  England  and 
Belgium  for  the  mutual  surrender  of  fugitive  criminals, 
and  by  an  Order  in  Council  the  Extradition  Act,  1870, 
vm  made  to  apply  to  this  Treaty.  In  1887,  hy  a 
declaration  between  the  two  countries,  it  was  provided 
that  **in  no  case,  nor  on  any  consideration  whatever, 
shaU  the  high  contracting  parties  be  bound  to  surrender 
their  own  subjects.**    • 

Held,  that  while  the  contracting  parties  are  not  bound, 
they  may  under  this  Treaty  surrender  their  own  sub- 
jects ;  and  that  therefore  the  British  Oovernment  had  a 
discretion  to    surrender   a  fugitive    criminal    in    this 

(a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Banister- 
at-Law.  j 


country,  notwithstanding  the  fact  that  he  was  a  British 
subject. 

Eule  nisi  for  habeas  corpus  to  bring  up  F.  G^wey 
and  discharge  him  from  custody,  on  the  ground  that 
he  was  a  British  subject  and  not  liable  to  extradition 
to  Belgium  under  the  Treaty. 

In  this  case  a  rule  nisi  had  been  obtained  calling  on 
the  governor  of  her  Majesty's  prison  at  HoUoway  to 
show  cause  why  a  writ  of  habeas  corpus  should  not 
issue,  directed  to  him,  commanding  him  to  have  the 
body  of  one  Frederick  Galwey  before  the  court. 
The  following  are  the  facts  of  the  case  : — 
On  the  11th  of  December,  1895,  Galwey  was 
brought  up  before  the  magistrate  at  Bow-street  for 
extradition  to  the  Belgian  Government,  on  a  charge 
of  fraudulentiy  receiving  stolen  securities  within  the 
jurisdiction  of  the  Belgian  Government. 

The  prisoner  was  the  son  of  B.  Galwey,  who  was 
bom  in  Ireland  ui  1812,  and  who  in  1838  went  to 
Belgium,  where  in  1845  he  was  married,  having 
previously  declared  himself  a  British  subject. 

The  prisoner  was  botn  at  Bruges  in  1846,  and 
resided  there  until  nearly  twenty-one  years  of 
age. 

In  1870  he  came  to  reside  in  England,  and  continued 
to  reside  there  except  for  a  short  period  in  the  years 
1888  and  1893,  when  he  was  respectively  in  Brussels 
and  Paris. 

The  magistrate,  being  of  opinion  that  a  primd  facie 
case  had  been  established,  made,  on  the  1st  of 
January,  1896,  a  committal  order  for  extradition. 

Thereupon  a  rule  nisi  was  obtained  for  the  dis- 
charge of  the  prisoner  under  a  habeas  corpus,  on  tiie 
ground  that  he  was  a  British  subject  and  therefore 
ought  not  to  be  delivered  up.  There  was  no  question 
about  the  offence. 

By  the  Extradition  Act,  1870  (33  &  34  Vict.  c.  52), 
it  is  provided  as  follows : — 

Section  2 :  *'  Where  an  arrangement  has  been  made 
with  any  foreign  State  with  respect  to  the  surrender 
to  such  State  of  any  fugitive  criminals,  her  Majesty 
may  by  Order  in  Council  direct  that  this  Act  shali 
apply  in  the  case  of  such  foreign  State." 

Section  6 :  **  Where  this  Act  applies  in  the  case  of 
any  foreign  State,  every  fugitive  criminal  of  that 
State  who  is  in  or  susi>ected  of  being  in  any  part  of 
her  Majesty's  dominions,  or  that  part  which  is 
specified  in  the  order  applying  this  Act  (as  the  case 
may  be),  shall  be  liable  to  be  apprehended  and 
surrendered  in  manner  provided  by  tins  Act,  whether 
the  crime  in  respect  of  which  the  surrender  is  soueht 
was  committed  before  or  after  tiie  date  of  the  order, 
and  whether  there  is  or  is  not  any  concurrent  juris- 
diction in  any  court  o{  her  Majesty's  dominions  over 
that  crime." 

In  1876  a  Treaty,  si^ed  the  20th  of  May,  was 
made  between  her  Majesty  and  the  King  of  the 
Belgians  for  the  mutual  surrender  of  fugitive 
criminals. 

Article  1  provides :  "  It  is  agreed  that  her  Britan- 
nic Majesty  and  his  Majesty  the  King  of  the  Belgians 
shall,  on  requisition  niiade  in  their  names  b^  their 
respective  diplomatic  agents,  deliver  up  to  each  other 
reciprocally  any  persons,  except  as  re^^ards  Great 
Britain  native-bom  and  naturalized  subjects  of  her 
Britannic  Majesty,  and  except  as  regards  Belgium 
those  who  are  by  birth  or  who  may  have  become 
citizens  of  Belgium,  who,  being  accused  or  convicted 
as  principals  or  accessories  of  any  of  the  crimes 
hereinaft^  specified  committed  within  tiie  territories 
of  the  requiring  party,  shall  be  found  within  the 
territories  of  the  other  party." 

On  the  21st  of  April,  1887,  a  declaration  was  made 
between  the  Britisn  and  Belgian  Governments  for 
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amending  the  above  article  as  follows:  Article  1. — 
*'  The  words  *  exc^t  as  regards  Great  Britain  native- 
bom  or  naturalized  subjects  of  her  Britannic  Majesty, 
and  except  as  regards  Belgium  those  who  are  by 
birth  or  who  may  have  become  citizens  of  Belgium,' 
which  occur  in  article  1  of  the  Extradition  Treaty  of 
the  20th  of  May,  1876,  are  suppressed." 

Article  2. — ^The  following  paragraph  is  added  to 
article  1  of  the  said  Treaty  :  '*  In  no  case,  nor  on  any 
consideration  whatever,  shall  the  high  contracting 
parties  be  bound  to  surrender  their  own  subjecto, 
whether  by  birth  or  naturalization." 

Sir  B.  Webster,  A.G,  {Sir  B.  Finlay,  S.G.,  and 
Sutton,  with  him),  showed  cause  against  the  lule. — 
The  rule  in  this  case  was  obtained  on  the  ground 
that  by  the  terms  of  the  Treaty  there  is  no  power  to 
deliver  up  a  British  subject ;  but,  although  it  cannot 
now  be  contended  that  GNhlwey  is  not  a  British 
subject,  yet  it  is  clear  that  by  the  said  Treaty  he  can 
be  given  up  notwithstanding  that  he  is  a  British  sub- 
ject. In  Beg.  v.  Wihon,  26  W.  B.  44,  3  Q.  B.  D.  42,  it 
was  held  that  British  subjects  could  not  be  delivered 
up.  That  case  was  decided  under  a  Treaty  between 
the  British  and  Swiss  Gt>vemments  made  in  1874,  and 
contained  a  clause  similar  to  that  in  the  Treaty  of 
1876  in  this  case.  Owing  to  that  decision  the  words 
in  the  Treaty  of  1876  prohibiting  the  delivery  up  of 
British  subjects  were  suppressed,  and  the  dause  in  the 
declaration  of  1887  suMtituted.  The  words  substi- 
tuted are  that  in  no  case  shall  the  parties  be  bound 
to  surrender  their  own  subjects.  These  are  not 
prohibitive  words,  but  leave  a  discretion  in  the 
Secretarv  of  State.  Such  a  discretion  should  be 
exercised  in  this  case.  In  the  interests  of  justice  the 
prisoner  should  be  handed  over  when  there  is  dear 
proof  of  his  crime,  although  the  court  is  not  bound 
to  do  so. 

F,  M»  Abrahams,  for  the  Belgian  €k>vemment. — 
The  Belgian  Government  desire  to  have  the  prisoner 
handed  over  to  them. 

Bower  {Farrant  with  him),  in  support  of  the  rule. — 
When  it  is  proved  that  the  prisoner  is  a  British 
subject  the  Crown  must  establish  the  fact  that  they 
are  bound  to  hand  him  over,  before  this  court  wiU 
make  the  order.  [Lord  Bussell  of  Eillowen, 
G.J. — ^The  Treaty  only  says  that  the  Government 
shall  not  be  bound  to  hand  over,  and  therefore  it  is 
left  to  the  discretion  of  the  Government.]  GkJwey 
is  not  confined  owine  to  the  exercise  of  the  Govern- 
ment's discretion,  but  on  the  committal  of  the 
magistrate  on  the  assumption  that  he  is  liable  to  be 
surrendered  under  section  6  of  the  Extradition  Act, 
1870.  There  is  neither  obligation  nor  right  to  hand 
him  over.  He  owes  allegiance  to  the  Queen,  and  he 
is  entitled  to  her  protection. 

Lord  BXTSSELL  OF  EiLLOWEN,  C.J.— In  my  judg- 
ment the  rule  in  this  case  must  be  discharged.  For 
the  purpose  of  oonsiderine  the  question  oefore  us, 
we  assume  (for  it  has  not  been  questioned)  that  the 
offence  in  respect  of  which  the  prisoner  is  detained 
under  an  order  of  committal  is  one  within  the 
Treaty  and  the  statute.  We  must  also  assume  that 
he  is  a  British  su'DJect ;  and  in  my  judgment  we  must 
further  assume  that  the  demand  for  extradition  by 
the  Belgian  Gbverment  is  assented  to  and  supported 
by  the  executive  Government  of  this  country. 

The  question  turns  upon  the  construction  of  the 
Extradition  Act,  1870,  into  which,  and  in  connection 
with  which,  is  to  be  read  the  terms  of  the  Treaty. 
Kow,  the  Treaty  originally  made  in  1872  was  modi- 
fled  in  1876,  andtM  modified  in  1876  it  contained,  as 
it  ori^ally^  stood,  this  stipulation :  that  her 
Sritannio  Majesty  shall,  on  requisition  made  in    ^   ^ 


name  by  the  respective  agent  of  the  other  Power, 
deliver  to  eacdi  other  reciprocally  any  persons, 
*'  except  as  regards  Great  Britain  native-bom  and 
naturalized  subjects  of  her  Britannic  Majesty." 
Now,  as  the  Treaty  then  was,  assuming  Beg.  v. 
Wilson,  which  was  decided  in  1877,  to  have  been 
properly  decided — and  I  am  far  from  saying  that  it 
was  not  properly  decided — assuming  the  Treaty  to 
have  stood  in  that  position,  the  Extradition  Act 
would  not  have  authorized  the  extradition  of  the 
criminal,  because  from  extradition^  were  exo^ted 
native-bom  and  naturalized  subjects  of  Great 
Britain.  That  Beg,  v.  Wilson  decides,  and  I  think 
rightly  decides.  I  do  not  stop  at  all  to  consider 
whether,  even  if  the  Treaty  did  not  apply,  there 
might  not  have  been  some  other  steps  taken  with  the 
view  to  extradition.  Beg.  v.  WUson  decides  that 
extradition  oould  not  be  made  under  the  Treaty,  and 
the  Extradition  Act  which  applied  to  the  ^lAnMty. 
That  being  the  original  form  of  the  Treaty  it  was 
subsequenUy  altOTed ;  and,  as  the  learned  Attomey- 
G^nend  has  suggested,  it  is  quite  probable  that  it 
was  altered  because  of  the  case  of  Beg.  v.  Wilson,  or 
probably  other  cases  in  the  same  sense,  because  in 
that  case  Cockbum,  C.J.,  expresses  regret  that  this 
country  should  not  be  enabled,  under  the  extradition 
law  then  existing,  to  deliver,  in  proper  cases  even, 
British  subjects  who  have  offended  against  the  laws 
of  another  country,  as  to  which  offences  against  the 
laws  of  another  country,  even  although  they  might 
be  crimes,  and  probably  would  be  crimes  common  to 
both  ooimtries,  yet  could  not  be  adequately  dealt  with 
or  punished  under  the  criminal  law  in  this  country. 
Accordingly,  in  1887  the  Treaty  is  designedly 
altered ;  the  excepted  words — that  is  to  say,  the 
exception  which  excluded  native-bom  and  naturalized 
subjects  of  Great  Britain  altogether  from  extradition 
under  the  statute  and  the  then  existing  Treaty  are 
excluded,  and  these  words  are  substituted :  *'  In  no 
case,  nor  on  any  consideration  whatever,  shall  the 
high  contracting  parties  be  bound  to  surrender  their 
own  subjects,  whether  by  birth  or  naturalization." 
Now,  what  does  that  mean  P  It  means  surely  that, 
while  they  are  not  bound,  they  may,  under  the 
Treaty  and  any  legal  enactment  which  relates  to  the 
Treaty,  make  such  extradition. 

T^en  we  turn  to  the  statute  in  connection  with 
which  the  Treaty  has  to  be  constmed.  Section  6,  a 
section  to  which  the  leamed  counsel  for  the  prisoner 
has  principally  addressed  himself,  provides  that 
where  this  Act  applies  in  the  case  of  any  foreign 
State,  and  it  applies  in  the  case  of  Belgium,  ervery 
fugitive  criminal  of  that  State  who  is  in  or  suspected 
of  bemg  in  any  part  of  her  Majesty's  dominions,  or 
that  part  which  is  specified  in  the  order  applying  ihiB 
Act  as  the  case  may  be,  shall  be  liable  to  be  ^pre- 
hended  and  surrendered  in  manner  provided  by  this  Act. 
The  leamed  counsel  says  that  in  the  present  case  the 
prisoner  was  not  liable  to  be  surrenderod.  It  seems  to 
me  he  clearly  was.  One  may  conceive  the  case  of  an 
application  to  the  Secretary  of  State — and  no  partica- 
lar  Secretary  of  State  is  referred  to  in  the  Act — and 
that  in  tiiat  application  in  any  given  case  the  facts  of 
which  might  be  notorious,  amongst  others  that  the 
person  against  whom  the  application  was  made  is  a 
British  subject,  and  that  the  circumstances  under 
which  he  was  chs^ged  with  having  committed  a 
crime  were  such  that  in  the  dear  opinion  of  the 
Secretary  of  State  the  executive'  Govemment  ought 
not  to  assent  to  his  extradition  and  ought  not  to 
exercise  that  power  which  the  Treaty  and  the  Act 
conjointly  give,  it  clearly  would  be  within  his  com- 
petence to  say :  "  I  shall  not  assist  the  extradition  of 
this  particular  alleged  criminal."  In  this  case,  how- 
ever, as  the  leamed  counsel  has  pointed  out,  what  h« 
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did  was  to  am  a  warrant  in  conformity  with  the 
terms  of  the  Snt  form  in  the  second  schedule  to  the 
Act.  This  warrant  runs  in  these  terms.  It  is 
sddressed  to  the  chief  magistrate  of  Hie  Metropolitan 
PoHoe  Court,  it  recites  the  Treaty  arrangement  and 
tiie  Order  in  Council  of  the  Queen  applying  the  Act, 
it  states  that  a  requisition  has  been  made  to  one  of 
the  principal  Secretaries  of  State  by  diplomatic 
representatiyes  for  the  surrender  of  a  particular 
person ;  then  it  proceeds :  **  Now  I  hereby  by  this  my 
order  under  my  hand  and  seal  signify  to  you  " — that 
is  the  chief  magistrate — *'that  such  requisition  has 
been  made,  and  require  you  to  issue  your  warrant  for 
the  apprehension  of  such  fugitive,  provided  that  the 
conditions  of  ^e  Extradition  Act,  1870,  relating  to 
the  issue  of  such  warrant  are  in  your  judgment  com- 
plied with."  It  seems  to  me  that  that  is  as  clear  and 
oistinot  an  assent  on  the  part  of  the  representative  of 
the  executive  Government  to  the  demand  for  extradi- 
tion as  can  possibly  be ;  and  I  decline  entirely  to  give 
sny  effect  to  the  argument  of  the  learned  counsel, 
which,  as  I  understand  it,  may  be  stated  compen- 
diously thus.  It  is  not  denied  that  there  might  be  such 
1  requisition  made  by  the  diplomatic  representatives 
of  the  demanding  Power  to  the  executive  Government 
here ;  but  the  suggestion  is  that  there  must  be  shown 
to  have  been  a  formal  demand,  and  that  the  assent 
must  have  been  given  by  the  Secretary  of  State  in 
some  other  way  than  by  his  signing  the  form  of 
order  which  I  have  just  cited  to  me  stipendiary 
magistarate.  I  do  not  for  one  moment  mean  to  con- 
vey that  the  Secretary  of  State  having  given  that 
order  to  the  chief  magistrate  of  the  Metropolitan 
Pob'ce  Court  may  not,  when  at  a  later  stage  he 
becomes  more  fully  aware  of  the  facts  than  he 
previously  was,  witiidraw  that  assent  even  at  a  later 
stage,  and  say  this  is  not  a  case  ui  which  the  execu- 
tive Goverxmient  of  this  country  think  that  extradi- 
tion ought  to  be  granted.  Nay,  more,  I  am  far  from 
saying  that  even  at  this  moment,  or  at  a  later 
moment,  before  the  accused  is  hctnded  over  to  the 
foreign  Government,  that,  if  there  be  grounds  for 
urging  it,  it  is  not  perfectly  open  to  those  represent- 
ing me  x>erson  now  in  custody  to  make  representa- 
tions to  the  Crown,  if  reasons  exist  why  extradition 
should  not  be  made.  But  all  those  considerations  are 
matters  of  a  political  complexion,  they  are  not  matters 
which  enter  into  the  duty  of  the  juoiciary  at  all  to 
determine.  The  man  having  been  taken  into  custody 
is  brought  before  the  metropohtan  police  magistrate, 
sad  we  would,  after  the  order  of  committal  by  such 
magistrate,  be  entitled  to  review  his  decision,  not  in 
the  sense  of  entertaining  an  appeal  from  his  decision, 
but  in  the  sense  of  determining  whether  there  was 
evidence  enough  to  give  the  magistrate  jurisdiction  to 
make  the  order  of  committal.  I  mean  evidence  of 
the  offence  and  of  other  necessary  conditions  for  the 
application  of  the  Act  itself. 

The  prisoner  is  now  in  custody  under  the  magis- 
trate's order.  It  seems  to  me  that  the  onlv  g^und 
on  which  this  habeas  corpus  can  be  successfully  main- 
tained is  that  the  committal  order  was  made  without 
jurisdiction  and  was  illegal.  I  see  no  grounds  or 
pretence  whatever  for  maintaining  any  such  con- 
tention, and  I  think  this  application  is  not  in  any 
sense  well  founded. 

Lastly,  upon  argument  before  us,  the  executive 
Government  of  the  country  appear  in  the  only  way  in 
which  they  can  be  represented  in  our  courts,  by  the 
recognized  law  officers  of  the  Government  of  the  day. 
They  are  here  expressing  the  wish  of  the  Government 
of  the  day  that  t£is  extnulition  shall  take  place ;  and 
it  seems  to  me  it  is  impossible  for  us  to  go  beyond 
that,  and  to  entertain  any  considerations  which  may 
or  iDMj  not,  if  they  exist,  be  properly  addressed  in 


another  quarter.  It  is  quite  obvious,  without 
pointing  it  out  in  detaU,  that  the  whole  tenor  of  the 
argument  of  the  learned  counsel  for  the  accused  is  ui 
contravention  of  the  argument  and  of  the  judg- 
ment in  the  case  of  Beg,  v.  Wilson  ;  and,  indeed. 
Field,  J.,  in  one  passage  of  his  judgment  contem- 
plates this  very  case.  He  pointed  out  that  in  that 
particular  case,  as  the  Treaty  with  Switzerland  then 
stood— it  has  since  been  altered,  in  1890— extradition 
of  British  subjects  was  excluded ;  and  he  also  points 
out  how  different  would  the  result  of  the  decision  of 
the  court  have  been,  if  it  had  not  been  an  exclusion, 
but  had  been  a  case  in  which  an  option,  so  to  speak, 
was  left  to  the  Gbvemment,  because  he  says:  **Is 
there  not  in  this  very  Treaty  an  exception  ?  It  is  not 
that  one  country  shall  not  be  bound  to  deliver  up, 
but  that  no  subject  shall  be  delivered  up  to  the  other 
country." 

On  Uiese  grounds  I  think  that  this  rule  must  be 
discharged. 

W&iQHT  and  Kennedy,  JJ.,  concurred. 

Bule  discharged. 

Solicitor  against  the  rule,  Soliciior  to  the  Treasury* 

Solicitors   for  the  Belgian    Government,    Michael 
Abrahams,  Sons,  ds  Co, 
Solicitor  in  support  of  the  rule,  Joseph  Davis, 


Q,  B.  Div.  \ 

(Grantham  and  Charles,  ^    May  23 ;  July  12,  1895. 
JJ.)  ) 

Southwell  v,  Governobs  of  Boyal  Holloway 
College,  (a.) 

Inland  revenue  —  Inhabited  house  duty — Exemption — 

** Charity  school"— AS   Geo.   3,   c.   55,    schedule  B, 

cast  4—14  <fc  15  Vict,  c,  36,  s.  2. 

By  48  Geo,  3,  c,  55,  schedule  B  {repealed  6y  4  cfc  5 
Will,  4,  c.  19,  but  re-enacUd  by  14  <fe  15  Vitt,  c,  36), 
'^any  hospital,  charity  school,  or  house  provided  for  the 
reception  or  relief  of  poor  persons  "  is  eooempted  from 
inhabited  house  duty. 

An  institution  is  a  charity  school  within  the  schedule 
if  its  primary  object  is  the  education  of  those  who  cannot 
afford  to  educate  themselves, 

A  college  was  founded  with  the  objed  of  enabling 
women  to  continue  their  education  after  leaving  school 
with  all  the  advantages  of  a  collegiate  life.  The  college 
was  maintained  partly  by  endowment  and  partly  by 
students*  fees,  but  the  fees  alone  would  m^  have  been 
sufficient  to  carry  on  the  college  in  the  manner  directed 
by  the  deed  of  trust. 

Held,  that  the  college  was  not  a  charity  school,  and  the 
exemption  from  inhabited  house  duty  contained  in  48 
Geo,  3,  c.  55,  schedule  B,  did  not  apply  to  it. 

Special  case  stated  under  43  and  44  Yiot.  a  19,  s. 
59,  by  the  Commissioners  for  the  General  Purposes  of 
thd  Income  Tax  Acts  and  for  executing  the  Acts 
relating  to  the  inhabited  house  duties. 

The  respondents  had  appealed  to  the  commissioners 
against  an  assessment  to  mhabited  house  duty  made 
upon  the  buildiogs  used  for  the  purposes  of  Holloway 
CoUege.  The  coUege  was  estabfishcd  to  enable  young 
women  to  carry  on  their  studies  after  they  have  left 
school,  and  provides  the  instruction  necessary  for 
London  degrees  and  for  pass  and  honour  examinations 
at  Oxford.  The  building,  which  stands  in  its  own 
grounds  and  gu^ens,  includes  chapel,  dining-hall, 
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gymnasium,  library,  reading-room,  museum,  lecture 
theatre  and  rooms,  laboratories,  common  room,  and 
a  picture  gallery.  Each  student  has  a  bedroom  and 
sitting-room  to  herself,  fitted  with  all  necessary 
furniture,  and  there  are  certain  rooms  such  as  dining- 
hall,  music-hall,  &c.,  common  to  the  use  of  all 
students. 

The  declaration  of  trust  as  to  the  endowment  of 
the  college,  the  college  prospectus,  the  report  of  the 
governors,  and  statements  of  accounts  formed  part  of 
the  special  case.  The  material  facts  appearing  from 
these  documents  are  set  out  in  the  judgments. 

It  was  contended  for]the  respondents  in  support  of 
their  claim  for  exemption  from  inhabited  house  duty 
that  the  college  was  a  charity  school  within  the 
meaning  of  48  Geo.  3,  o.  55,  schedule  B,  case  4. 

The  commissioners  held  that  the  college  was 
exempt  from  the  dut^.  The  question  for  the  court 
was  whether  the  decision  of  the  commissioners  was 
right.  48  Geo.  3,  c.  55,  schedule  B,  case  4  (repealed 
by  4  &  5  Will.  4,  c.  19,  and  re-enacted  by  14  &  15 
Vict.  0.  36,  s.  2),  contains  an  exemption  from  inhabited 
house  duty  in  the  case  of  **  any  hospital,  charity 
school,  or  house  provided  for  the  reception  or  relief 
of  poor  persons." 

Sir  R,  T.  Beid,  A.O.,  Sir  F.  Lockwood,  S.G.y  and 
DanckujerU,  for  the  appellant. 

Channell,  Q.C,  and  Gregaon  Ellis,  for  the  respon- 
dents. 

The  following  cases  were  dted  in  the  course  of  the 
arguments: — Governors  of  Ckarterhome  School  v. 
Lamarque,  38  W.  R.  776,  25  Q.  B.  D.  121 ;  Blake  v. 
Mayor  of  London,  35  W.  B.  212,  791,  18  Q.  B.  D. 
437,  19  Ibid.  79 ;  Oawse  v.  Committee  of  Nottingham 
Lunatic  Asylum,  39  W.  R.  461,  [1891]  1  Q.  B.  585 ; 
Commissioners  of  Income  Tax  v.  Pemsel,  [1891]  A.  C. 
531,  40  W.  B.  Dig.  217 ;  In  re  The  Duty  upon  Bootham 
Ward  Strays,  York,  Commissioners  of  Inland  Bevenue 
V.  Scott,  40  W.  R.  632,  [1892]  2  Q.  B.  152  ;  Beg.  v. 
Commissioners  of  Income  Tax,  37  W.  R.  294,  22  Q.  B. 
D.  296. 

Cur.  adv.  vuU. 

July  12,  1895.— Gbantham.  J.,  read  the  following 
judgment : — In  this  case,  which  is  stated  by  the  Com- 
missioners for  the  General  Purposes  of  tiie  Income 
Tax  Acts,  and  for  executing  the  Acts  relating  to  the 
inhabited  house  duties,  we  are  asked  to  say  whether 
the  buildings  belonging  to  and  used  by  the  Royal 
Holloway  College  for  the  education  of  women  come 
within  the  exemption  from  inhabited  house  duty 
allowed  to  charity  schools  under  schedule  B  of  the 
45  Qeo.  3,  c.  55.  In  other  words,  we  have  to  deter- 
mine whether  or  not  Holloway  College  is  a  "charity 
school "  within  the  meaning  of  that  exemption ;  and 
whether  or  not  the  young  ladies  enjoying  the  benefit, 
and  with  all  the  luxuries  of  a  collegiate  education, 
are  "charity  scholars."  The  commissioners  have 
held  that  tiiey  are  —  i.e.,  that  the  buildings  are 
exempt  as  a  *<  charity  school." 

The  first  point,  a  preliminary  one,  we  have  to 
determine  is  whether  or  not  the  question  is  one  of 
fact  or  of  law.  If  of  fact,  we  have  no  power  to  alter 
the  decision  of  the  commissioners.  6  of  law,  we 
have.  If  it  is  one  of  fact,  it  is  only  necessary  to  read 
the  prospectus  and  report  of  the  governors  to  see 
that  the  commissioners  have  decided  wrongly,  though 
we  could  not  correct  their  decision ;  for  it  is  impos- 
sible to  contend  as  a  fact  of  everyday  life  that  a 
school  or  college  where  every  scholar  or  student  pays 
£90  a  year  can  be  a  charity  school,  and  it  can  only 
be  so  treated  bv  a  fiction  of  law ;  while,  as  it  is  ad- 
mitted   that   the   Commissioners  arrived    at  their 


decision  in  consequence  of  their  application  to  this 
case  of  certain  legal  decisions  on  the  interpretation  of 
the  word  "  charity,"  as  applied  to  trust  estates,  I  have 
no  doubt  that  this  is  a  question  of  law,  and  one  in  which 
our  decision  is  propeny  sought.  Before  attempting 
to  apply  the  law  as  laid  down  in  other  cases,  let  us 
see  clearly  what  the  facts  are,  because  if  the  facts 
are  different  in  this  case,  the  application  of  the  same 
law  must  be  wrong.  The  college  was  bmlt  "to 
enable  youne  women  to  carry  on  their  studies  after 
they  have  left  school  under  specially  healthy  condi- 
tions, and  with  all  the  advantages  of  a  collegiate 
life."  And  provision  is  accordingly  made  for  in- 
struction in  all  the  higher  branches  of  education. 
Now,  it  may  be  that,  under  modem  ideas  of  ihe 
higher  education  of  the  masses,  all  these  advantages 
may  some  day  or  other  be  provided  for  those  who 
are  the  objects  of  charity.  But  can  it  be  said  in  this 
case  that  they  are  provided  for  those  who  are  the 
objects  of  charity,  when  we  find  that  the  recipients 
of  those  advantages  have  to  pay,  and  therefore  can 
afford  to  pay,  for  them  £30  a  term  (i.e.,  £90  a  year), 
payable  in  advance,  besides  extras  for  doctors,  fees 
lor  examination,  and  all  the  inevitable  extras  to 
be  found  in  high-class  lekdies*  schools,  the  chaises 
for  which  come  to  from  three  guineas  to  nve 
guineas  a  term  (or  nine  guineas  to  fifteen  guineas 
a  year),  making  for  the  combined  advantages  tlie 
larffe  sum  of  £146  16s.  per  annum,  and  that,  too, 
wiuiout  the  laundress  charges,  which  are  also  another 
extra  ?  Surely,  the  bare  statement  of  these  facts 
answers  the  question,  and  no  man  can  be  so  iUogical 
as  to  say  that  legally  this  is  a  charity  schooL  I  have 
not  forgotten  that  large  sums  are  given  by  way  of 
scholarships  which  reduce  the  cost  of  the  education  to 
those  who  obtain  them ;  but  they  are  not  given  on 
account  of  poverty,  but  on  account  of  intellectual 
merit,  and  those  least  requiring  pecuniary  aid  may, 
and  often  do,  obtain  them,  so  that  the  existence  of 
these  scholarships  does  not  really  affect  the  question. 
Why  is  it,  then,  that  it  is  suggested  that  this  is  a 
charity  school  P  Because  it  is  said  that  so  large  a 
part  of  the  expenses  of  the  college  are  met  by  the 
endowment  fund  provided  by  a  generous  donor,  and 
that  the  existence  of  that  fund  brings  it  within  the 
principle  of  previous  decisions  on  this  questioii,  and 
that  we  are  lx>und  by  those  decisions.  True  it  is  that 
at  present  a  large  proportion  is  so  provided,  but  that 
is  only  temporwily  so,  and  year  by  year  as  tiie  oolleg;e 
increases  in  numbers  that  proportion  will  diminish. 
The  endowment  fund  may  be  taken  to  be  a  fixed  fond 
of  £7,500  a  year,  while  the  fund  derived  from  fees 
for  the  year  1893  was  also  the  same — viz.,  £7,500 — 
and  as  the  gross  annual  expenditure  was  aboat 
£15,000  in  1892-93  fees  provided  about  one-half.  Bat 
that  was  the  proportion  when  the  college  only  had 
ninety  students,  whereas  with  a  complement  of  200 
students,  for  which  the  college  was  created  and  en- 
dowed, the  proportion  will  be— endowment  £7,500 
and  fees  £18,000 ;  or,  in  other  words,  about  a  quarter 
only  will  be  derived  from  endowment  funds,  while 
the  annual  application  of  the  funds  makes  the  endow- 
ment proportion  still  less  important,  for  I  find  that 
even  now  the  fees  received  are  far  more  than  sufficiefit 
to  pay  the  whole  cost  of  tuition  and  household  ex- 
penses— fees,  £7,564 ;  tuition  and  household  expenses, 
£5,876.  Notwithstanding  this  anomalous  state  of 
things,  we  may,  however,  be  bound  by  precedent  or 
by  decisions  of  judges  in  other  oases.  I  can  find, 
however,  no  case  which  is  applicable  to  such  facts  as 
these.  The  nearest  case  to  them  is  the  Charterhouse 
case — 2'he  Oovernors  of  Charterhouse  v.  Lamarque — 
where  it  was  held  that  the  school  was  not  a  charity 
school.  I  admit  that  the  proportion  the  income  frotn 
endowment  funds  bore  to  the  amoont  paid  by  the 
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boys  was  apparently  less  than  in  this  case;  but  the 
principle  was  the  same.     Originally  that  scho<d  was 
founded  for  the  purpose  of  providing  a  gratuitous 
education  entirely.      Now  its  main  object  is  not  to 
provide  a  gratuitous  education,  but  to  provide  for 
thoie  who  can  pay  the  necessary  fees  a  high-class 
pablic  school,      ^d  it  must  not  be  forgotten  that 
Charterhouse  School  buildings  at  Godalming  were,  as 
I  understand  it,  originally  built  out  of  endowment 
money  in  the  same  way  that  the  buildings  were 
erected  at  Holloway  College,    so  that  free  buildings 
do  not  make  a  charity  school ;  and,  as  the  primary 
object  of  this  college  is  not  &ee  education,  but  the 
highest  class  education  combined  with  the  luxuries  of 
coUege  life,  it  would  require  a  very  strong  authority 
to  make  me  conclude  that  this  was  a  charity  school. 
I  do  not  forget  that  I  was  pressed  very  fairly  during 
the  course  of  the  argument  with  my  own  judgment  in 
the  case  of  Commissioners  of  Income  Tax  v.  Femsellj 
which    was    afterwards    upheld    in    the    Court    of 
Appeal  and  the  House  of  Lords— a  judgment  given 
by  me  with  a  good  deal  of  hesitation,   as  I  was 
differing  alone    from  the  unanimous  judgment    of 
three   Scotch    judges  of  great  eminence,  and  from 
the  judgment  of  the  then  Lord  Chief  Justice  of  Eng- 
land, Lord  Coleridge ;  but  not  only  were  the  circum- 
stances there  entirely  different,  but  the  section  of  the 
Customs  Act  which  we  had  to  interpret  and  apply  was 
an  entirely  different  section  from  this.    There  we  had 
to  determine  what  was  a  '*  charitable  trust,"  and  the 
moment  you  get  into  trusts  you  come  within  the  range 
of  innumerable  decisions  of  the  Court  of  Chancery ; 
and  the  fact  that  the  Licome  Tax  Act  had  specially 
relieved  property  applied  to  charitable  trusts  from 
paying  income  tax  is  a  long  way  from  showing  that 
buildings  in  which  charitable  trust  funds  are  applied 
in  the  maintenance  of  the  buildings  and  partial  pro- 
vision and  education  of  the  inmates  are  not  profitably 
used  when  the  inmates  theniselvos  pay  annually  so 
large  a  sum  for  the  advantages  they  derive  as  is  paid 
by  them  in  this  college.     I  quite  agree  with  the 
decision  of  my  brother  Charles  in  the  case  of  (Jawse  v. 
Nottingham  Lunatic  Asylum  that  the  word  "  poor  "  in 
the  exemption  of  a  house  provided  for  the  reception  or 
relief  of  poor  persons  '*  only  applies  to  the  house  "  so 
provided;   but  we  must  not  forget  that  the  other 
words  in  the  schedule,  **  hospital  or  charity  school," 
indicate   the   buildings    for   the   use  of  which    no 
pecuniary  advantage  is  obtained,  and  in  interpreting 
the  word  **  charity  "  you  cannot  therefore  divorce  it 
from  the  word  schooL    So  that  we  have  not  to  deter- 
mine what  is  a  '* charity"  or  what  is  a  charitable 
purpose,  which  has  been  the  question  in  so  many  of 
the  cases  cited  during  the  argument ;  but  what  is  a 
"  charity  school."    I  have  not  alluded  to  the  other 
cases  cited  during  the  course  of  the  arguments,  because 
I  can  find  nothing  in  the  judgments  there  delivered 
helping  us  to  a  decision  in  this  case;   but  for  the 
reasons  above  given,    in  my  judgment,  this  college 
and  buildings  are  not  exempt  from  inhabited  house 
duty  as  coming  within  the  exemption  of  the  Act  48 
Geo.  3,  c.  55,  schedule  B. 

Chakles,  J.,  read  the  following  judgment: — The 
question  in  this  case  is  whether  the  Boyal  Holloway 
College,  Egham,  is  exempt  from  inhabited  house 
duty.  The  commissioners  to  whom  the  governors  of 
the  college  appealed  against  the  assessment  which  had 
been  made  upon  them  were  of  opinion  that  the  college 
was  exempt,  upon  the  ground  that  it  was  a  '*  charity 
school "  within  the  meaning  of  48  Ceo.  3,  c.  55, 
schedule  B.  By  that  statute,  which  was  repealed  by 
4  &  5  Will.  4,  c.  19,  but  re-enacted  by  14  &  16  Vict, 
c  36,  "any  hospital,  charity  school,  or  house  pro- 
vided for  the  reception  or  relief  of  poor  persons"  is 
exennpted  from  inhabited  house  duty. 


The   cases   which   have   been    decided   upon  the 
schedule  have  reference  to  three  classes  of  institutions 
-—first,  institutions  wholly  sdf-supporting ;   second, 
institutions  dependent  upon  endowments ;  and,  third, 
institutions   partly  supported    by    endowments  and 
otherwise  seli-suDx>orting.    With  regard  to  the  first 
dass  there  is  no  doubt  that  they  do  not  fall  within  the 
exemption,  which  it  has  been  held  must  be  restricted 
to   institutions  maintained    whoUy    or    in    part  by 
charity.     Thus,  in  Needham  v.  Bowers,  37  W.  B.  125, 
21  Q.   B.    D.  436,  an  unendowed   hospital  for  the 
reception  of  insane  persons  founded  by   charitable 
donations,  but  supported  entirely   out  of  payments 
made  by  the  patients,  was  held  not  to  be  exempt. 
With  regard  to  the  second  class  there  is  equally  no 
doubt    that   they    do    fall    within    the    exemption, 
whether  they  be  **  hospitals,   charity    schools,"    or 
*<  houses  provided  for  the  reception  or  relief  of  poor 
persons."    It  is  in  the  third  class  of  cases,  the  dass 
to  which  Holloway  College  admittedly  belongs,  that 
we  meet  with  points  of  difficulty.    It  has,  however, 
been  decided  that  the  exemption  does  apply  to  an 
institution  possessed  of  a  substantial  charitable  en- 
dowment,   notwithstanding    the   fact    that   it   also 
derived  income  from  the  payments  made  by  inmates 
sufficient,  in  some  years,  to  cover  the  whole  expendi- 
ture :  Cawse  v.  Nottingham  Lunatic  Asylum,    But  the 
applicability  of  the  exemption  can   hardly    depend 
upon  the  exact  proportion    in  any  particular  year 
between  the  income  from  endowments  and  that  from 
other  sources.    It  must  depend,  I  think    (as    was 
pointed  out  in  Cawse  v.  Nottingham  Lunatic  Asylum), 
not  upon  consideration  of  any  particular  year,  but 
upon  the  character  of  the  institution.    Tms,  more- 
over, was  the  test  applied  in  The  Governors  of  Char' 
ter house  School  v.  Lamarque,  where  the  coiirt  held 
that  the  modem  School  of  Charterhouse  was  not  a 
''charity  school,"  although  considerable  benefit  was 
derived  from  the  funds  of  the  original  foundation, 
especially  with  regard  to  scholarships  and  exhibitions. 
The  question  is  there  treated  as  one  of  degree,  to  be 
determined  upon  the  facts  of  each  particular  case,  and 
this  seems  to  me  to  be  the  only  satisfactory  way  of 
dealing  with  the  matter.    The  facts  of  the  case  must 
first  1^  ascertained,  and  then  the  question  of  law 
arises    whetlier    these    facts    bring   the   particular 
hospital  or  school  whose  liability  is  under  considera- 
tion within  tiie  exemption  clause. 

The  question,  then,  to  be  determined  is.  What  is  the 
character  of  Holloway  College  F  Can  it  be  said  to 
be,  taken  as  a  whole,  a  charity  school  P  Now,  I  do 
not  propose  to  attempt  any  definition  of  the  word 
"  charity  "  as  used  in  schedule  B,  but  I  think  there 
can  be  no  doubt  that  the  language  of  the  schedule 
contemplates  institutions  whose  primary  object  is  the 
maintenance  or  education  of  those  who  cannot  in  the 
one  case  afford  to  maintain  themselves,  or  in  the 
other  to  pay  for  their  own  education — institutions, 
in  other  words,  eleemosynary  in  character.  A 
"  hospital "  certainly  is  primarily  intended  to  receive 
patients  who  do  not  pay  lor  their  treatment.  A 
**  house  provided  for  the  reception  or  relief  of  poor 
persons  "  is  a  poorhouse,  and  nothing  else.  And  the 
words  "charity  school"  must,  in  my  opinion,  be 
interpreted,  having  regard  to  the  preceding  and  suc- 
ceeding words,  as  "  school  primaruy  intended  for  the 
supply  of  gratuitous  education."  If  that  condition  is 
fulfilled,  then  the  exemption  will  be  available,  even 
although  the  pupUs  who  are  educated  contribute 
towards  the  expense  of  education ;  just  as  a  hospital 
remains  a  hospital  entitied  to  exemption,  although  in 
a  particular  year  it  may  receive  fees  to  a  large 
amount  from  paying  patients.  But  in  the  case  of 
Holloway  College  there  does  not  appear  to  have  ever 
been  an  mtention  to  supply  gratuitous  instruction  to 


818 


THE  WEEKLY  REPORTER.      [ii«tihi4.i896.]     VoLXLlv. 


High  Ct.       Southwell  v.  Governors  of  Royal  Holloway  College.— Beo.  v.  Riley. 


HiqhOt. 


any  pupil,  rich  or  poor.  I  say  '*  rich  or  poor,"  for  I 
respeounlly  eLfree  with  the  observations  of  Lord 
Hersohell  ana  Lord  Macnaghten  in  Income  Tax 
Commissioners  v.  Pemselt  to  the  effect  that  many 
charities  may  exist  which  are  not  for  the  relief  of 
mere  pecuniary  necessity.  The  object  of  the  founder 
of  the  college  was  to  enable  young  women  *'  to  carry 
on  their  sudies  after  they  have  left  school  under 
specially  healthy  conditions,  and  with  all  the  advan- 
tages of  a  collegiate  life.'*  Instruction  is  provided 
for  the  degrees  of  the  London  University  and  for  the 
pass  and  honours  examinations  at  Oxford.  The 
college  was  opened  for  work  in  October,  1887,  in 
buildings  erected  by  Thomas  HoUoway  at  his  own 
cost  upon  land  provided  by  him  between  the 
years  1876  and  1883.  Li  the  latter  year  he 
endowed  the  college  with  a  sum  of  £300,000, 
and  directed  that  sum  to  be  applied  for  the  benefit 
of  the  college,  in  paying  off  the  building  debt  ^if 
any),  in  furnishing  and  equipping  the  college,  m 
establishing  scholarships,  exhioitions,  and  prizes,  in 
paying  the  salaries  of  professors  and  teachers,  and 
otherwise  in  discharging  the  domestic  and  other 
expenses  incurred.  The  average  income  from  the 
endowment  under  that  trust  and  from  other  bene- 
factions for  the  last  four  years  has  been  £7,800  per 
annum,  and  is  at  present  largely  in  excess  of  the 
income  received  from  the  fees  of  students,  who,  how- 
ever, are  rapidly  increasing  in  number.  The 
students  pay  £90  each  a  year,  which  covers  all 
expenses  except  laundress,  medical  attendance,  fees 
for  university  examinations,  and  individual  lessons  in 
special  subjects.  For  this  sum  each  student,  no 
doubt,  receives  in  consequence  of  the  mode  in  which 
the  endowment  fund  is  used  more  educational 
advantages  and  greater  material  comforts  than  could 
be  suppued  to  her  in  return  for  the  fees  she  pays. 
Does  this  circumstance  make  the  ooUege  a  **  charity 
school "  F  I  think  not ;  and  I  base  this  opinion,  not 
upon  any  comparison  between  the  receipts  in  any 
particular  vear  from  fees  and  those  from  endowment, 
but  upon  the  view  which  I  take  of  the  character  of 
the  institution  itself.  It  was  not  in  its  origin  and 
never  has  been  of  an  eleemosvnary  character,  and  the 
mere  fact  that  in  a  boarding  school  in  which  a 
considerable  fee  is  charged  the  inmates  obtain 
various  advantages  and  comforts  from  the  endowment 
is  not  sufficient,  in  mv  opinion,  to  constitute  the 
school  a  **  charity  school.''  For  these  reasons  I  think 
our  judgment  in  this  6ase  must  be  for  the  appellant. 

Appeal  allowed. 

Solicitor  for  the  appellant,  Solicitor  to  the  Inland 
Bevenue, 

Solicitors    for  the  respondents,  Ewart»  Jukes,   & 
Gore. 


C.  C.  R,  ^ 

sell  of  Killowen,  C.J.,  f 
s,  Mathew,  Wills,  and  ( 
a  Williams,  JJ.)  ; 


Dec.  7 ;  Feb.  3. 


c.  a 

(Lord  Russell 
Hawkins, 
Yaughan 

Reg.  v.  Riley,  (a.) 

Criminal  law — Obtaining  money  by  forged  instrument — 
Forged  telegram— Forgery  Act,  1861  (24  &  25  Vict.  c. 
98),  s.  38. 

The  prisoner  was  indicted  under  section  38  of  the 
Forgery  Act,  1861,  /or  obtaining  money  by  means  **  of 
a  certain  forged  instrument — to  wit,  a  forged  telegram.** 

(a.)  Reported  by  T.  R.  Colqtjhoun  Dill,  Esq., 
Barrister-at-Law. 


It  appeared  that  the  prisoner,  who  was  a  clerk  in  a 
post  office,  sent  to  a  bookmaker  a  telegram,  by  which  he 
offered  to  bet  a  sum  of  money  that  a  certain  horse  would 
win  a  certain  race.  The  telegram  purported  to  have  been 
handed  in  for  transmission  before  the  race  was  run,  and 
the  bookmaker  accepted  the  bet  on  that  footing,  and 
ultimately  paid  the  money.  The  telegram  toas  in  fad 
sent  by  the  prisoner  after  tJie  race  had  been  run,  and 
after  he  had  learnt  that  the  horse  in  question  had  wen. 

Held  {by  Hawkins,  Mathew,  and  Wills,  JJ. ;  Lord 
Russell  of  KiUowen,  G.J.,  and  Yaughan  Williams,  J., 
doubting),  that  the  telegram  was  a  forged  instrument 
within  the  meaning  of  section  38  of  the  Forgery  Ad, 
1861,  and  that  the  indictment  was  good. 

Case  stated  by  Kennedy,  J. 

The  prisoner  Henry  Riley  was  indicted  under  seotiou 
38  of  the  Forgery  Act,  1861,  for  that  he  **  feloniously 
did  cause  and  procure  to  be  delivered  and  paid  to  one 
Henry  Dorber  certain  money — to  wit,  the  sum  of  nine 
pounds,  the  property  and  moneys  of  George  Crompton 
and  Samuel  Radcliffe,  under,  upon,  and  by  virtue  of  a 
certain  forged  instrument — ^to  wit,  a  forged  telegram, 
that  is  to  say,  a  forged  message  and  communication 
purporting  to  have  been  delivered  at  a  certain  poet 
office — ^to  wit,  at  Royal  Exchange,  Muichester,  for 
transmission  by  telegraph,  and  to  have  been  trans- 
mitted bv  telegraph  to  a  certain  other  post  office — ^to 
wit,  the  head  post  office  at  Manchester,  with  intent 
thereby  to  de^ud ;  the  said  Henry  RUey  then  well 
knowing  the  same  forged  instrument  to  be  forged 
against  the  form,  &c." 

The  prisoner  pleaded  guilty. 

It  appeared  mat  the  prisoner  was  a  derk  in  the 
telegraph  department  of  the  head  post  office  at  Man- 
chester. He  had  obtained  from  Dorber  permission  to 
make  bets  in  his  name  with  Messrs.  Crompton  & 
Radcli£Ee,  who  were  bookmakers  with  whom  Dorber 
kept  an  account. 

On  the  27th  of  June,  1895,  a  race  known  ms  the 
Newcastle  Handicap  was  fixed  for  2.45  p.m.,  and  a 
horse  named  *'  Lord  of  Dale  "  was  entered  to  run  in 
it.  On  that  day  the  prisoner  sent  to  Crompton  k 
RaddifiEia  a  telegram  in  the  name  of  Dorber,  and 
in  the  words  '*  Three  pounds  Lord  of  Dale.** 
Tho  telegram  was  stated  on  the  face  of  it  to  have 
been  handed  in  at  the  Royal  Exchange  office  at  2.40 
p.m.,  and  to  have  been  received  at  the  head  office  at 
2.51  p.m.,  from  which  office  it  was  transmitted  to 
Messrs.  Crompton  &  Radcliffe.  In  fact,  the  telegram 
was  not  handed  in  at  the  Royal  Exchange  office  at 
all,  but  was  sent  by  the  prisoner  from  the  head  office 
after  he  had  received  the  news  that  Lord  of  Dale  had 
won  the  race. 

Crompton  &  Radcliffe  believing  that  the  telegram 
was  sent  before  the  race  was  run  accepted  the  bet  at 
the  current  odds  of  three  to  one  against  Lord  of  Dale, 
and  on  hearing  that  that  horse  had  won  credited 
Dorber  with  the  sum  of  £9,  which  would  afterwards 
be  paid  over  by  Dorber  to  the  prisoner.  No  sugges- 
tion of  fraud  was  made  against  Dorber. 

Kennedy,  J.,  desired  the  opinion  of  the  court  on 
the  questions :  (1)  whether  the  forged  telegram  was 
a  forged  instrument  within  the  meaning  of  sectiim  3$ 
of  the  Forgery  Act,  1861,  and  whether  the  prisoner 
could  be  convicted  on  the  indictment  above  set  out  ? 
and  (2)  whether  the  prisoner  by  pleading  guilty  most 
be  taken  as  admitting  the  facts  appearing  on  the 
depositions  P 

F.  H.  Mdlor,  for  the  prisoner. 

Sir  E.  B.  Finlay,  S.G.,  McCaU,  Q.C.,  axid  Oasseriey, 
for  the  Crown. — ^The  arguments  sufficiently  H^pev 
from  the  judgments. 

Our.  adv.  vulL 
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Feb.  3. — ^Hawkins,  J.—The  mam  qoestion  for  us 
to  decide  is  whether  the  telegrain  upon  which  this 
indictment  was  preferred  is  a  '*  forged  instrument " 
aooording  to  the  true  interpretation  of  section  38  of 
24  &  25  Vict  0.  98. 

Messrs.  Crompton  &  Badcliffe  are  bookmakers  at 
Manchester.  Their  practice  is  to  accept  bets  on 
horae  races  offered  them  by  telegram  by  persons 
desiroQs  of  backing  horses  provided  that  on  tiie  face 
of  the  telegram  it  appears  to  have  been  handed  in 
by  the  sender  at  a  time  earlier  than  that  fixed  for 
the  ronning  of  Uie  race  upon  which  the  bet  is 
offered. 

On  the  27th  of  June  last  a  horse  named  **  Lord  of 
Dale  "  was  abont  to  run  in  the  Newcastle  Handicap, 
and  the  time  fixed  for  the  running  of  that  race  was 
2.45  p.m.  The  prisoner,  on  the  afternoon  of  that 
day  sent  to  Crompton  &  Badcliffe  in  the  name  of 
1  person  named  Dorber,  a  customer  of  theirs  who  had 
authorized  the  prisoner  to  use  his  name,  a  telegram 
which  on  the  face  of  it  purported  to  have  been 
handed  in  at  the  Boyal  Exchange  branch  post  office 
in  Manchester  at  2.40  p.m.  and  to  have  been  received 
at  the  head  office  at  Manchester  at  2.51  p.m.,  whence 
it  was  sent  out  to  Crompton  &  Badcliffe.  The  body 
of  it  was  in  these  words  '*  Three  pounds  Lord  of  Dale." 
The  starting-price  odds  against  Lord  of  Dale  at  the 
time  when  the  telegram  is  purported  to  have  been 
handed  in  were  three  to  one.  This  telegram  was 
received  by  Crompton  &  Badcliffe  at  3.15  p.m.  and 
the  bet  was  accepted  by  them  in  the  ordinary  course. 
Lord  of  Dale  won  the  race,  and  upon  the  faith  that 
the  telegram  had  been  handed  in  as  it  purported 
to  have  been,  Crompton  &  Badcliffe  in  due  course 
paid  Dorber  or  tulowed  him  in  account  the 
amount  won  by  him — namely,  the  sum  of  £9. 
The  telegram  was,  in  fact,  not  handed  in  at  or  sent 
from  the  Boyal  Exchange  office  at  all,  but  was 
dupatched  by  the  prisoner  from  the  head  office  in  the 
form  in  which  it  reached  Crompton  &  Badcliffe  after 
the  iBoe  had  been  run  and  won. 

It  is  fair  to  Dorber  to  say  that  it  was  not  sug- 
gested that  he  was  a  party  to  that  fraud. 

By  the  24  &  25  Vict.  c.  98,  s,  38,  "Whosoever 
with  intent  to  defraud  shall  demand,  receive,  or 
obtain,  or  cause,  or  procure  to  be  delivered  or  paid  to 
any  person,  or  endeavour  to  receive  or  obtain  or  to 
caoae  or  procure  to  be  delivered  or  paid  to  any  person 
any  chattel,  money,  security  for  money  or  other 
property  whatever  under,  upon,  or  by  virtue  of  any 
foiled  or  altered  instrument  whatever,  knowing  the 
same  to  be  forged  or  idtered,"  shall  be  guilty  of 
felony. 

[Hia  lordship  then  read  the  indictment,  and  con- 
tin^A<^  : — ]  To  this  indictment  the  prisoner  pleaded 
gwlty,  but  the  learned  judge  (Kennedy,  J.)  before 
whom  the  case  came  on  to  be  tried,  entertaining  a 
doabt  whether  the  telegram  was  an  instrument  with- 
in the  fnA<^<"g  of  section  38,  reserved  that  question 
for  tlie  consideration  of  the  Court  for  Crown  Cases 
Reserved,  and  also  desired  the  opinion  of  the  court  as 
to  the  sufficiency  of  the  indictment. 

As  to  the  indictment.  Assuming  the  telegram  to 
be  wax  instrument  within  the  meaning  of  tae  38  th 
section,  I  think  the  indictment  sufficiently  describes 
it ;  I  consider  it  would,  after  a  plea  of  guilty,  have 
been  sufficient  under  section  42  of  the  Act  even  had 
the  indictment  been  for  forging  the  instrument.  A 
/oriuyri  it  is  so  upon  this  indictment,  which  is  not  for 
forgery  but  for  procuring  money  to  be  paid  by  virtue 
of  a  forged  instrument.  I  think  it  amply  sufficient. 
See  Taylor  v.  The  Queen,  43  W.  B.  24,  [1895]  1 
Q.  B.  25. 

I  proceed  to  discuss  the  question  reserved  for  our 
conoidemtion,  whether  the  telegram  described  in  the 


case  constitutes  a  forged  instrument  in  law,  and 
whether  it  is  such  an  instrument  as  is  contemplated 
by  section  38  ? 

My  answer  to  both  these  questions  is  in  the 
affirmative. 

Li  4  Blackstone's  Commentaries,  8th  ed.,  p.  247, 
forgery  at  common  law  is  defined  as  "  the  fraudulent 
making  or  alteration  of  a  writing  to  the  prejudice  of 
another  man's  right."  I  seek  for  no  other  definition 
for  the  purposes  of  the  present  discussion. 

That  a  postal  telegram  is  a  writing  is  to  my  mind 
clear.  It  originates  in  a  written  message  addressed 
and  signed  by  the  sender  and  delivered  by  him  into 
the  post  office  of  dispatch  for  the  express  purpose 
that  it  shall  in  the  very  words  in  which  it  is  penned 
be  transmitted  by  means  of  an  electric  wire  to 
another  post  office,  which  I  will  call  the  arrival 
office,  and  that  it  shall  there,  on  its  arrival,  be 
committed  to  writing  verbatim  et  literatim,  and  that 
such  last-mentioned  writing  shall  be  handed  to  the 
person  to  whom  it  is  i^dressed.  The  writing 
delivered  in  at  the  office  of  dispatch  is  the  authority 
of  the  postmaster  to  transmit  the  message,  and  of  the 
postmaster  at  the  arrival  office  to  commit  it  to 
writing  and  to  deliver  it  to  the  addressee  as  the 
sender's  written  message  to  him.  This  message  sent 
out  from  the  arrival  office  is,  in  my  opinion,  as 
binding  upon  the  sender  as  though  he  had  written  it 
with  his  own  hand. 

If  I  am  right  in  this,  it  follows  that  an  offer  by 
telegram  accepted  by  telegram  might  well  create  a 
contract  sufficient  tQ  satisfy  the  Statute  of  Frauds 
between  the  sender  and  the  addressee,  and  a  verbal 
offer  accepted  by  telegram  might  create  an  ordinary 
contract.  For  this  there  is  the  authority  of  the 
Common  Pleas  so  long  ago  as  1870.  See  Ovdwin  v. 
Francis,  L.  B.  5  C.  P.  295,  18  W.  B.  C.  L.  Dig.  89. 

Assuming  the  telegram  to  be  such  a  writing  as 
I  have  stated,  a  bare  reading  of  the  contents  of  it, 
coupled  with  the  adoiission  of  its  falsity  and  of  the 
purpose  for  which  it  was  made,  are  overwhelming 
to  establish  that  it  was  fraudulently  made  to  the 
prejudice  of  another  man's  right — and  thus  a  forgery 
at  common  law — for  this  I  need  only  cite  the  judg- 
ment of  Blackburn,  J.,  in  Reg.  v.  Eitaon,  18  W.  B. 
73,  L.  B.  1  C.  C.  B.  200 :  "  When  an  instrument  pro- 
fesses to  be  executed  at  a  date  different  from  that  at 
which  it  really  was  executed,  and  the  false  date  is 
material  to  the  operation  of  the  deed,  if  the  false  date 
is  inserted  knowingly  and  with  a  fraudulent  intent 
it  is  a  forgery  at  common  law." 

In  this  case,  unless  the  telegram  was  dated  and 
dispatched  before  the  race  was  run,  it  would  have 
been  inoperative,  the  time  of  dispatch  was  therefore 
material ;  falsdiy  to  write  the  telegram  so  as  to  make 
it  appear  that  it  was  sent  in  for  dispatch  before  the 
race  was  run  when  it  was  not  sent  in  till  afterwards, 
was  to  make  it  appear  on  the  face  of  it  to  be  that 
which  it  was  not. 

The  more  vexed  questions,  however,  are  whether 
the  writing  can  be  treated  as  an  "  instrument,"  and 
if  so,  whether  it  is  such  an  instrument  as  is  con- 
templated by  the  3Sth  section — the  contention  for 
the  prisoner  being  that  it  cannot  properly  be  treated 
as  an  instrument  at  all  and  that  even  if  it  can, 
the  38th  section  has  reference  only  to  such  forged 
legal  or  commercial  instruments  as  are  mentioned 
and  made  felonies  in  the  earlier  sections  of  the  statute. 
After  much  consideration  I  have  formed  an  opinion 
adverse  to  the  prisoner  on  both  these  points. 

Now,  can  this  telegram  properly  be  called  an 
instrument  P  I  am  not  aware  of  any  authority  for 
saying  tiiat  in  law  the  term  instrument  has  ever  been 
confined  to  any  definite  class  of  legal  documents.  In 
the  absence  of  such  authority  I  cannot  but  think  the 
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term  ought  to  be  interpreted  aooording  to  its  generally 
understood  and  ordinary  meaning  as  stated  in  the 
dictionaries  of  Dr.  Johnson  and  of  Webster.  Both 
these  ffive  definitions  first  how  the  word  is  to  be 
treated  when  applied  to  a  chattel — viz.,  as  *'A  tool 
used  for  any  work  or  purpose."  When  applied  to  a 
writing  Dr.  Johnson  defines  it  as  ''A  writing — a 
writing  containing  any  contract  or  order."  Webster's 
definition  is  "  A  writing  expressive  of  some  act,  con- 
tract, process,  or  proceeding."  When  used  generally 
Dr.  Johnson  speaks  of  it  as  *'  That  by  means  whereof 
something  is  done."  Webster  as  '*  One  who  or  that 
which  is  made  the  means,  or  caused  to  serve  a  pur- 
pose." These  definitions  cover  an  infinite  variety  of 
writings,  whether  penned  for  the  purpose  of  creating 
binding  obligations  or  as  records  of  business  or  other 
transactions.  Every  one  of  the  documents  mentioned 
in  the  statute  is  unquestionably  an  instrument,  and 
intended  to  be  so  treated.  Throughout  the  statute  it 
is  evident  that  the  Legislature  attached  no  rigid  definite 
meaning  to  the  word,  for  it  is  used  in  a  variety  of 
senses  all  falling  within  one  or  other  of  the  definitions 
of  Dr.  Johnson  and  Webster  to  which  I  have  referred. 
Thus  in  section  1  of  the  Act,  the  word  is  used  to 
signify  a  document  having  thereon  affixed  a  counter- 
feit of  the  Great  Seal,  la  sections  9-14  the  word  is 
used  to  denote  the  tool  or  implement  to  be  used  for 
making  a  peculiar  kind  of  paper.  In  sections  16,  17, 
18,  the  word  is  used  to  indicate  tools  for  the  manu- 
facture of  paper  plates  or  implements  to  be  used  for 
carrying  out  forgeries.  In  section  21  the  expression 
is  *'  testamentary  instrument."  In  section  29  the 
word  is  applied  to  written  or  printed  documents  made 
evidence  by  Act  of  Parliament.  In  section  33  it  is 
applied  to  writings  purporting  to  be  made  by  the 
Acoountant-General  of  the  Court  of  Chancery,  &c. 
In  section  34  it  refers  to  recognizances. 

To  most  of  the  forged  documents  mentioned  in  the 
sections  before  section  38,  and  declared  to  be  felonies, 
the  term  "  instrument "  is  not  applied  at  all  although 
no  doubt  it  could  be  suggested  that  they  are  intended 
to  be  treated  as  instruments  within  the  meaning  of 
the  Act. 

It  will  not  of  course  be  denied  that  there  are  very 
many  instruments  of  an  important  character,  commer- 
cial and  otherwise,  the  forgery  of  which  is  an  offence 
only  at  common  law.  I  do  not,  for  instance,  find 
that  the  forgery  of  an  ordinary  written  contract  (not 
under  seed  or  specially  named  in  the  statute)  is  a 
felony.  So  also  a  certificate  of  ordination,  though 
the  forgery  of  it  is  a  mere  common  law  offence,  was 
nevertheless  spoken  of  as  an  instrument  by  Blackburn, 
J.,  in  The  Queen  v.  Morton,  21  W.  R.  629,  L.  R.  2  C. 
C.  R.  22. 

I  call  attention  to  these  undeniable  facts  for  the 
purpose  of  showing  that  there  are  many  written  docu- 
ments of  an  important  character  beyond  those  men- 
tioned in  section  38,  to  which  the  words  *'  any  instru- 
ment whatsoever"  used  in  that  section,  apply  in 
addition  to  those  documents  mentioned  m  the 
statute. 

In  my  view  of  the  case  the  telegram  in  question  is 
an  instrument  of  contract — it  is  the  instrument  which 
completed  the  wager  offered  by  Crompton  &  Radcliffe 
to  those  who  were  able  and  disposed  to  accept  it — see 
Carlil  V.  The  Carbolic  Smoke  Ball  Co.,  41  W.  B.  210, 
[1892]  2  Q.  B.  484,  [1893]  1  Q.  B.  256,  and  the  cases 
there  cited;  and  thenceforth  an  obligation  was  imposed 
upon  each  party  in  honour  to  fulfil  it  according  to  the 
result  of  the  race.  I  say  in  honour,  because  though 
it  was  clearly  not  an  illegal  contract  it  could  not  be 
enforced  by  any  legal  process. 

In  virtue  of  it,  and  upon  the  assumption  that  the 
teleg^m  was  what  it  purported  to  be,  Messrs. 
Ckompton  &  Radcliffe  paid  the  £9. 


Assuming  the  document  to  be  an  '*  instrument,"  I 
come  to  the  only  remaining  question,  Whether  it  is 
such  within  the  meaning  of  section  38  of  the  statute. 
Why  should  it  not  be  so  ?  It  is  contended  that  the 
sec^on  has  reference  only  to  such  instruments  as  are 
mentioned  in  the  earlier  sections  of  the  statute,  and 
that  section  38  applies  only  to  those  forged  instru- 
ments which  are  punishable  as  felonies.  Such  a 
construction  is,  I  think,  erroneous.  There  is  no 
definition  of  the  word  **  instrument "  in  the  statute  to 
fetter  us  in  giving  to  it  the  ordinary  and  general 
interpretation.  It  was  clearly  the  intention  of  the 
Legislature  by  section  38  to  create  a  new  offence. 

If  it  had  been  the  intention  of  the  Legislature  to 
limit  the  operation  of  the  section  to  felonious  for- 
geries, how  easy  it  would  have  been  to  use  appropriate 
language  for  that  purpose.     So  far  from  doing  this 
the  Legislature,  havin?  used  the  term  instrument  in  a 
variety  of  senses  all  faUing  within  one  or  other  of  the 
definidons  I  have  above   referred    to,  proceeds  in 
section  38  to  use  language  which  read  in  its  ordinary 
sense  comprises  every  description  of  written  instru- 
ment. What  simpler,  stronger,  or  more  comprehensive 
words  could  they  have  employed  than  **  any  fbrged 
or    altered  instrument  whatsoever"    to  convey   an 
intention  that  every  forged  instrument  should  be 
covered  by  it  whether  the  forgery  was  a  felony  by 
statute  or  a  misdemeanour  at  common  law.     I  thiok 
the  Legislature  intended  exactly  what  it  has  sfud, 
and  I  feel  strengthened  in  this  view  by  the  declaration 
of  Mr.  Greaves,  Q.C.,  (who  had  much  to  do  in  the 
framing  of  the  Criminsd  Consolidation  Acts  of  which 
this  is  one)  in  that  chapter  of  his  work  relating  to 
these  statutes  which  treats  of  the  construction  of 
them,  wherein  he  says,    ''  It  may  be  well  to  add 
that  the  word   'whomsoever'   is    used  throughout 
these  Acts  in    the    widest    sense  so   as  to  include 
every   person    capable    of   becoming   a    crioiiniL" 
There  is  no  reason  why  the   word    "whatsoever" 
should    not    be    interpretated   in    a  similar   spirit. 
As  to  the  word  "any,"  he  says.  "It  is  also  to  be 
used  in  like  manner  so  as  to  include  every  person  or 
thing,  or  at  least  every  person  or  thing  other  than  the 
person  or  thing  previously  mentioned."    Sx)eakiDR  of 
the  expression  "  any  other"  he  illustrates  its  intezided 
interpretation  by  saying  that  the  words  *  *  gunpowder," 
or  any  other  "explosive  substance  "  in  section  19  of 
the  Offences  Against  the  Person  Act  are  intended  to 
include  every  explosive  substance.    He  points  oat 
also  in    the  latter  part  of  that   chapter  that   (for 
reasons  he  has  given)  any  argument  as  to  a  difference 
in  the  intention  of  the  Legislature  which  may  drawn 
from  a  difference  in  the  terms  of  one  dause  from 
tiiose  in  another  will  be  of  no  weight  in  the  oon- 
struction  of  such  clauses.    Moreover,  in  a  note  to  the 
section   now   under  consideration,  he  says,    **  This 
clause  is  intended  to  embrace  every  ccwe  of  demaDd- 
ing,    &c.,    any   property    whatsoever   upon  forged 
instruments." 

I  think  no  argument  against  the  interpretation  I 
have  put  upon  section  38  can  be  derived  from  Uie 
section  immediately  following,  for  it  expressly  limits 
the  operation  of  that  section  to  statutory  forgeries  by 
enacting  that  whether  such  forgeries  are  created  by 
that  or  any  other  Act  the  person  charged  with,  them 
may  be  indicted  as  offenders  against  that  Act. 
Again,  in  section  40,  the  operation  of  which  is  con- 
fined to  statutory  forgeries,  it  is  expressly  and 
unmistakably  so  hmited.  Section  41  deals  with  tihe 
question  of  venue  in  all  cases  of  forgery,  expreesly 
stating  that  it  shall  apply  to  all  forgeries  wheUi«  hy 
statute  or  common  law.  Section  42  deals  with  what 
sh^  be  a  sufficient  description  in  an  indictment  of 
"any  instrument"  charged  as  a  forgery,  while 
section  44  which  makes  it  unnecessary  to  allcige  an 
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intfint  to  defmnd  any  partioalar  person,  admittodly 
ooren  forgeries  of  erery  desoription  without  any 
exception,  and  expresses  that  intention  by  the  very 
same  words  need  in  section  38  ''any  instroment 
i^Uktsoerer."  Is  it  possible  that  the  Legislature,  who 
were  clearly  alire  to  the  difPerenoe  between  common 
law  and  statutory  felonies,  can  have  intended  that  a 
di£Perent  oonstmotion  should  be  pat  on  these  same 
words  when  need  in  section  38  P 

The  result  is  that,  in  my  opinion,  the  oonyiotion 
ought  to  be  affirmed. 

In  regard  to  a  question  snnested  in  the  case 
whether  a  person  by  pleading  gui^-^to  an  indictment 
thereby  aomits  the  truth  of  the  met  stated  in  the 
depositions,  I  think  it  right  to  express  my  opinion 
that  he  does  not.  He  admits  simply  that  he  is  guilty 
of  the  offence  as  charged  in  tne  instrument,  and 
nothing  more. 

Wnxs,  J.  —  The  only  question  in  this  case  is 
whether  a  post-office  telegram  is  an  ''instrument" 
within  the  meaning  of  the  24  &  25  Vict  c  98,  s.  38. 

After  a  careful  study  of  the  Act  I  am  of  opinion 
that  it  is  so.  The  Act  is  not  very  artistically  drawn, 
and  the  words  "instrument,"  "document,"  and 
**  writing "  are  used  in  a  manner  which  makes  it 
sometimes  difficult  at  first  sight  to  say  whether  a  real 
distinction  is  intended  by  the  use  of  different  words. 
Sections  1-26,  28,  30,  32,  35,  36,  37,  and  40  aU  reUte 
to  instruments  or  documents  of  various  kinds  known 
by  definite  designations,  and  so  described,  l^ey 
therefore  throw  no  light  upon  the  present  question. 

Section  27  relates  to  the  forsery  of  "  documents  " 
or  "writings"  intended  to  be  used  in  evidence. 
Any  writing  so  used  would,  in  ordinary  legal 
phraeeologY,  be  called  part  of  the  documentary  evi- 
dence in  ue  case,  and  probably  this  section  would 
have  been  construed  as  including  every  description  of 
writing  so  used  if  the  words  "  or  writing  "  had  be^i 
emitted* 


Becoon  'Hf  relates  to  forgery  of  "mstruments" 
made  evidence  by  Act  of  ParSament ;  this  could  only 
apply  to  writing  of  a  more  or  less  formal  character, 
hut  this  limitation  follows  from  the  subject  matter  of 
the  clause  rather  than  from  the  use  of  the  word 
«*  iDstnunent." 

Section  31  relates  to  the  forgerv  of  "  documents  " 
or  "  writings  "  made  or  issued  under  the  provision  of 
any  Act  of  Parliament  The  same  remark  a^^es ; 
sudi  "  documents  or  writings  "  must  necessarily  be  of 
a  more  or  less  formal  character,  and  the  phrase 
"  document  or  writing  "  in  this  section  would  appear 
to  mean  exactly  the  same  thing  as  "  instrument "  in 
section  29. 

The  same  remark  applies  to  section  33,  where  the 
corresponding  phrase  is  "instrument  or  writing." 
In  section  34  the  word  "  instrument "  must,  from  the 
nature  of  the  enactment,  refer  to  writings  of  a  formal 
ohazaoter. 

In  section  39,  which  relates  to  the  forttery  of 
"instruments  or  writings"  designated  in  Acts  of 
Parliament  fay  any  particular  name  or  description,  it 
is  obvious  that  the  meaning  of  the  clause  wotud  have 
been  exactly  the  same  if  the  words  "  or  writings  "  had 
been  omitted. 

Seoticms  40-45  are  a  group  of  enactments  for 
facilitating  procedure  and  obviating  mere  tedinical 
difficulties.  There  is  no  reason  why  they  should  not 
h*ve  the  widestc  onstruotion  and  he  applied  to 
every  kind  of  ofliance,  which  either  by  statute 
or  at  the  common  law  constitutes  a  forgery.  (>q 
the  contrary,  there  is  every  reason  whv  sections 
inserted  for  the  purpose  of  advancing  justice  by 
— *^ —  rid  of  mere  useless  technicalities  should  be 
to  foigeries  of  every  description.    Some  of 


these  sections  are  older  than  the  Act  of  1861.  In  all 
that  is  material  to  the  present  discussion,  section  42, 
which  makes  it  unnecessary  in  the  indictment  to  do 
more  than  describe  the  forged  writing  bv  any  desig- 
nation by  which  it  may  be  general^  known,  is  a 
repetition  of  14  &  15  Yict.  c  IC^,  s.  5 ;  and  section  44, 
which  makes  it  unnecessary  to  specify  more  than  an 
intent  to  defraud  generally,  is  a  repetition  of  sec- 
tion 8  of  the  same  Act.  In  section  42  the  expression 
used  is  "  any  instrument,"  and  in  section  44  "  any 
instrument  whatever."  .  My  own  experience  in  draw- 
ing indictments  goes  back  to  1851,  and,  in  my 
experience,  since  l£at  time  it  has  been  the  practice  to 
treat  sections  42  and  44  as  applying  to  forgeries  at 
common  law  as  well  as  to  statutory  forgeries. 
Inquiry  has  satii^ed  me  that  the  experience  of  others 
widely  conversant  with  the  subject  agrees  witii  my 
own.  The  phrase  used  in  section  38,  under  which  the 
present  question  arises,  is  "  any  instrument  whatsor 
ever."  There  can  be  no  difference  in  meaning 
between  this  phrase  and  either  of  those  used  in 
sections  42  and  44.  It  would  be  most  unwise  to 
throw  a  doubt  upon  the  correctness  of  the  interpre- 
tation put  ever  since  14  &  15  Yict.  upon  the  words 
used  in  sections  42  and  44,  nor  is  there  the  slightest 

Sound  for  doing  so ;  and  the  only  question  is  whether 
ere  is  any  more  reason  for  restiicting  the  meaning 
of  "  instrument "  in  section  38  than  there  is  in  those 
sections.  I  can  see  none.  It  seems  to  me  obvious 
that  the  words  "instrument,"  "document,"  and 
"  writing  "  have  not  been  selected  for  any  particular 
logical  reason  to  be  used  in  anyparticmar  section, 
and  that  whether  they  are  to  have  a  restricted  or  a 
general  sense  must  be  gathered  from  the  nature  of 
the  particular  enactment.  I  have  pointed  out  some 
sections  where  the  context  does  necessarily  restrict 
the  application,  but  there  it  is  rather  the  application 
than  tne  meaning  that  is  so  narrowed. 

Section  38  provides  that  "  whosoever  with  intent 
to  defraud  shall  demand,  receive,  or  obtain,  or  procure 
to  be  delivered  or  paid  to  any  person,  or  enaeavour 
to  receive  or  obtam,  or  to  cause  or  procure  to  be 
delivered  or  paid  to  any  person  any  chattel,  money, 
security  for  money,  or  other  property  whatsoever 
under,  upon,  or  by  virtue  of  any  forged  or  altered 
instrument  whatsoever,  knowing  the  same  to  be 
forced  or  altered,  or  under,  upon,  or  by  virtue  of  any 
probate  or  letters  of  administration,  knowing  the 
will,  testament,  codidl,  or  testamentary  writing  on 
which  such  probate  or  letters  of  administration  shall 
have  been  obtained  to  have  been  forged  or  altered,  or 
knowing  such  probate  or  letters  of  administration 
to  have  been  ootained  by  any  false  oath,  affirma- 
tion, or  affidavit,  shall  be  guil^  of  felony  and  liable 
to  penal  servitude  for  any  t^m  not  exceeding  fourteen 
years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years." 

The  essence  of  this  section  appears  to  be  that  where 
property  has  been  obtained  not  meteij  by  false  pre- 
tences, out  by  false  pretences  into  which  forgery  or 
its  equivfldent  enters,  the  offence  shall  be  constituted 
a  felony,  and  may  involve  much  severer  punishment 
than  either  the  mere  obtaining  of  money  by  faJse 
pretences  or  a  mere  forgery  at  common  law. 

I  cannot  see  anything  in  the  nature  of  such  a  sec- 
tion which  should  make  it  necesAary  or  desiriible  to 
restrict  the  application  of  the  word  **  instruuieut "  to 
writings  of  a  formal  character,  and  I  think  it  is  meaut 
to  include  writings  of  every  description  if  false  and 
known  to  be  false  bjr  the  person  who  makes  use  of 
them  for  the  purpose  indicated. 

The  severity  of  the  possible  punishment  has  been 
appealed  to  as  a  reason  for  restricting  the  applica- 
tion of  the  section  to  documents  of  a  mere  formal 
character  or  documents  having  in  themselves  some* 
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legal  operation.  The  argument  appears  to  me  to  have 
no  weight.  The  section  emfaraioes  oases  inTolying 
forgeries  which  ma^  be  of  a  very  heinoiis  natore,  snch 
as  forgeries  of  wuls  or  letters  of  administration. 
There  is  no  minimnm  of  punishment,  and  the  limits 
of  discretion  are  not  unreasonable.  Theofetioally  a 
boy  may  be  sent  to  penal  serritude  for  five  years 
for  steidinff  an  apple,  and  that  though  it  be 
his  first  oronoe,  and  tiie  limits  of  discretion  in 
cases  of  many  offences,  whether  triable  at  quarter 
sessions  or  at  assizes  only,  are  equally  large.  No 
violence  is  done  by  this  construction  to  the  use 
of  the  word  « instrument."  In  Coogan*8  com,  re- 
ported at  length  in  2  East  P.  0.  949,  BuUer,  J., 
defined  forgery  at  oonmion  law  as  the  '*  mi^dng  of  a 
false  ifutrtment  with  intent  to  deceive."  Blackstone, 
J.,  defines  forgery  as  "the  fraudulent  making  or 
alteration  of  a  writing  to  the  prejudice  of  another's 
light"  (4  Com.  246).  It  is  pkiin  that  in  these 
definitions  "instrument"  and  writing  are  synony- 
mous. East,  himself  a  writer  of  considerable 
authority,  defines  forgery  in  one  passage  as  "  a  false 
making,  a  malring  malo  animo,  of  any  written  instru- 
ment for  the  purpose  of  fraud  and  deceit "  (2  P.  C. 
852),  and  in  another  passage  as  **  the  counterfeiting 
of  any  writing  with  a  fraudulent  intent  whereby 
another  may  be  prejudiced"  {ibid,  861).  It  is 
obvious  that  the  writer  in  these  passages  treats 
"instruments"  and  "writings"  as  for  the  present 
purpose  synonymous. 

For  these  reasons  I  am  dear  that  the  conviction 
must  be  affirmed. 

I  think,  further,  that  even  if  the  true  construction 
of  the  word  "  instrument "  required  a  more  restricted 
meaning,  the  telegram  in  the  present  case  would  fall 
within  it.  It  was  a  writing  which,  if  accepted  and 
acted  upon,  would  estaUish  a  business  relation,  and 
lead  directiy  to  business  dealings  with  another  per- 
son. It  is  true  that  the  dealings  were  of  such  a  nature 
that  they  led  to  no  legal  rights,  and  could  not  be 
made  the  foundation  ox  an  action.  But  they  were 
not  forbidden  by  law,  and  in  that  sense  and  to  that 
extent  were  le^timate.  A  post-office  telegram  is 
issued  by  a  puUic  department  in  the  course  of  busi- 
ness, and  in  the  present  case  the  telegram  appears  to 
me  to  have  su£Scient  formality,  both  in  its  origin 
and  in  the  use  to  whidi  it  was  put,  to  deserve  the 
name  of  an  "instrument."  The  only  hesitation  I 
have  m  saying  so  is  lest  it  should  appear  to  imply 
any  lingennff  doubt  in  my  own  mmd  as  to  the 
correctness  of  the  wide  meaning  I  have  given  in  the 
principal  part  of  my  judgment  to  the  word  "  instru- 
ment.^' I  have  no  doubt  or  hesitation  about  the 
matter,  and  I  notice  the  second  point  only  because  it 
was  argued  before  us. 

Lord  BussBLL  OF  EiLLOWBK,  C.J.—I  have  only 
one  observation  to  make  on  the  two  judgments 
which  have  been  read.  It  is  obvious  that  the 
case  is  not  of  general  importance,  ^though  it  is  of 
importance  to  this  particular  prisoner,  because  .it  is 
dear  that  theprisoner  committed  an  act  of  forgery 
at  common  law.  It  is  also  dear  that  he  commuted 
a  serious  misdemeanour  within  the  Telegraph  Act, 
and,  probably,  also  dear  that  he  committed  the 
offence  of  obtaining  money  by  false  pretences.  I  do 
not  dissent  from  the  judgments  which  have  been  read, 
but  I  share  the  doubts  which  are  expressed  in  the 
judgment  of  my  brother  Vaughan  Wimams. 

Mathsw,  J.,  concurred  in  the  judgment  of  the 
majority  of  the  court. 

Yaughah  Willeaxs,  J.— I  concur  in  the  opinion 
that  the  defendant  on  the  facts  of  this  case  was  guilty 
of  counterfeiting  a  writing  with  intent  to  de&aod, 


and,  therefore,  of  forgery  by  the  common  law,  but 
I  do  not  think  he  was  gmlty  of  any  statutory 
forgery  or  that  the  telegram  sent  falls  within  the 
description  of  any  of  the  written  instruments,  the 
forgery  of  which  is  made  f dony  by  24  &  25  Yiot.  c 
98,  out  I  propose  to  make  some  observations  on  the 
question  wh^er  the  defendant  was  guilty  of  an 
oflfence  within  section  38  of  that  statute. 

This  question  turns  on  the  meaning  in  section  38 
of  24  &  25  Vict  c  98  of  the  words  "  any  instrument 
whatever."  Do  these  words  mean  any  writing 
whatever  or  ought  these  words  to  be  read  subject  to 
some,  and  what,  limitations  P  Two  possible  limita- 
tions occur  to  me.  (a)  That  "  instruinent "  must  be 
read,  not  as  indudmg  all  writings,  but  onlv  such 
writings  as  contain  a  contract,  order,  or  legal  act  of 
the  writer;  (b)  that  "instrument"  in  section  38 
means  a  writing,  the  forgery  of  whidi  is  made  a 
felonious  forgery  in  the  preceding  sections. 

The  statute  is  a  consolidating  and  amending  Act 
rdatinp^  to  indictable  offences  by  forgery,  i.e.,  con- 
solidating and  amending  the  statute  law  rdating  to 
ofliances  whidi  are  made  forgery  by  statute.  The 
greater  part  of  the  sections  are  culled  from  older 
statutes  and  put  as  it  were  on  a  statutory  file.  In 
construing  such  sections  I  do  not  think  one  ought  to 
let  the  meaning  of  a  word  ^  one  section  ttXhot  the 
construction  in  another  section  unless  the  sections  are 
plainly  connected. 

As  to  limiting  the  word  "  instrument "  to  contracts, 
orders,  and  l^;al  acts,  I  do  not  think  that  the 
meaning  to  be  attached  to  the  word  in  the  various 
sections  of  the  Act  affords  any  guide  to  the  meaning 
of  the  word  in  section  38.  The  meaning  is  sometimes 
the  limited  meaning,  sometimes  the  wide  meaning. 
The  meaning,  however,  in  each  case  is  to  be  derivM 
from  the  collocation  of  the  word  with  the  provisions 
of  the  particular  section.  The  use  of  the  word 
"  instrument "  in  this  Act  as  a  whole  does  not  in  an^ 
case  seem  to  affbrd  any  assistance.  I  mention  this 
because  undue  stress  seems  to  me  attached  to  the  use 
of  the  word  instirument  in  section  42. 

I  think  one  must  construe  the  words  "  any  instru- 
ment whatever "  in  section  38  in  reierenoe  to  their 
collocation  in  section  38,  and  not  in  reference  to  the 
uses  of  the  word  "  instrument"  in  other  sections  of 
the  Act ;  but  applying  this  guide  of  construction  I 
find  nothing  to  lead  me  to  the  condusion  that 
"  instrument "  in  that  section  is  limited  to  writings 
containing  a  contract  or  legal  act. 

Secondfy,  as  to  limiting  "any  instrument  ¥^at- 
ever  "  to  writings  the  forgery  of  which  is  made  fdony 
by  the  preceding  sections,  it  will  be  observed  that  the 
first  thirty-eight  sections  deal  with  the  forgery  of 
specific  instruments,  writings,  or  matters,  or  with 
matters  connected  with  eadi  such  offence — each  group 
of  sections  is  introduced  with  a  heading— «.a.,  "  as  to 
for^;iiiff  deeds,  wills,  and  bills  of  exchange.'^  Seotioii 
38  itseu  is  headed :  "  As  to  demanding  property  ujfcn, 
forged  instruments."  The  sections  following  sectu» 
38  are  headed  "  as  to  other  matters."  Do  the  wrxrds 
"by  virtue  of  any  forged  instrument  whatever"  in 
section  38  mean  "by  virtue  of  any  of  the  forged 
instruments  dealt  with  in  the  preceding  sections^'  ? 
Do  they  refer  exdusivdy  to  the  offences  created  by 
the  Act?  I  am  inclined  to  think  that  this  is  the  true 
construction,  remembering  that  we  are  construing  a 
penal  statute.  The  subject  of  the  Act  up  to  seotaon 
38  has  been  statutory — furgery — t.e.,  fdonious  forgery. 
"This  section  creates  an  offence  with  reference  to 
forged  instruments,"  does  it  not  mean  any  instrument 
whatever  of  those  the  forgery  of  which  is  mada 
felony  by  tins  Act  F  One  reason  for  attributing  this 
meaning  is  that  the  offence  of  demanding  pjroperty 
upon  forged  instruments  is  made  fdony ;  this  Ib  quite 
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reMOimble  if  the  forgery  of  the  instroment  itself  with 
intent  to  defraud  is  made  felony,  but  it  seems  un- 
reasonable in  a  case  where  the  forgery  with  intent  to 
defraud  of  the  writing  itself  is  not  felony,  to  make 
the  demanding  property  upon  it  felonv.  It  seems 
unreasonable  to  make  what  may  be  the  lesser  offence 
felony  when  what  may  be  the  graver  offenoe  is  not 
feloir^.  On  the  whole  1  think  thiett  section  38  is  the 
■implement  of  the  preceding  sections,  and  that 
**  instrument "  must  be  limited  to  instrument  (using 
the  word  in  its  widest  sense)  the  subject  of  the  pre- 
ceding sections.  But  although  this  is  the  inclination 
of  my  mind  I  am  not  prepared  to  differ  if  the  majority 
of  the  judges  think  otherwise. 

Convidum  ajfirmed. 

Solicitor  for  the  prisoner,  B,  Biley,  Blackburn. 

Solicitor    for    the    Grown,    The    8olicitot'  to    the 
Treatury. 


emxt  Of  AypraU 


Jan.  17 ;  Feb.  17. 


From  Q.  B.  Div. 

(lindley,  A.  L.  Smith, 

and  Bigby,  L.JJ.) 

TfAEDAinni  AND  OtHXBS  v.  IdLB  DI8TBIOT  COITNOIL 

AND  Anothbb.  (a.) 

NegUgenee — Frincipal  and  agent  —  Dutrid  council — 
Contractor— Damage — BeTnoUne8$. 

A  district  council  employed  a  contractor  to  construct 
a  mwer  in  a  public  thoroughfare.  The  contractor 
in  comtructing  the  sewer,  negligently  left  a  gaspipe  in 
use  unsupported,  so  that  the  pipe  broke,  and  gas  escaped 
therefrom  into  the  plaintiffs^  house,  and  an  explosion 
occurred,  whereby  the  plaintiffs  suffered  damage, 

HM,  that  there  was  a  duty  on  the  district  council  to 
so  oomiruct  the  sewer  as  not  to  cause  damage  to  tJie 
public  ;  that  the  district  council  might  delegate  that  duty 
to  a  contractor,  hut  if  the  contractor  failed  to  perform 
the  duty,  the  district  council  were  liable  for  the  damage 
resulting  from  such  failure. 

Held,  also,  that  the  damages  claimed  were  not  too 
remote. 

Application  by  the  plaintiffs  for  judgment  or  for  a 
newtriaL 

The  action  was  brought  by  a  husband  and  wife 
asainst  the  Idle  Dismct  Council  and  Abraham 
Thornton,  a  contractor,  for  baring  in  the  construc- 
tkm  of  a  sewer  been  guilty  of  negligence  by  omitting 
to  keep  a  gaspipe  supported,  so  that  it  became 
fraetored  and  the  sas  escaped  into  the  plajntiffe* 
hooae  and  exploded,  whereby  the  male  plaintiff's 
fuzmtoze  in  his  house  was  imcked  and  the  female 
plaintiff  was  injured. 

The  facts  were  as  follows  :—*' On  the  10th  of 
October,  1894,  the  district  council  gave  notice,  under 
theprorisions  of  the  Public  Health  Act,  1875,  s.  150, 
to  the  male  plaintiff  to  make  a  sewer  in  Moorheld- 
place,  he  being  the  oocnipier  of  a  house  abutting 
thereon ;  and,  as  the  notice  was  not  complied  with, 
the  council,  as  the^  lawfully  might  do  unaer  the  pro- 
ririons  of  tiie  section,  proceeded  to  execute  the  works 
mentiimed  in  the  notice. 

The  district  council  employed  the  defendant 
Thornton  to  execute  the  work. 

By  the  contract  made  between  Thornton  and  the 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Barrister- 
at-Law. 


district  ooundl  it  was  agreed  that  the  contractor 
should  execute  the  works  in  the  most  workmanlike 
and  substantial  manner,  particular  attention  being 
paid  to  any  directions  or  instructions  which  the  in- 
spector appointed  by  the  council  to  superintend  the 
work  might  from  time  to  time  give  as  the  works  pro- 
ceeded. Power  was  given  to  tiie  inspector,  in  ti^e 
event  of  the  contractor's  foreman  or  his  workmen 
disobeying  his  orders,  to  forthwith  discharge  them, 
and  also  to  stop  the  works  at  any  stage,  and  to  en- 
large, diminish,  modify,  or  vary  the  works,  or  any 
part  thereof,  which,  however,  was  not  to  annul  the 
contract  It  was  further  agreed  that  the  care  of 
the  entire  works,  until  completed,  should  remain 
with  the  contractor,  who  should  be  responsible  for 
all  accidents  and  damage  to  persons  or  property 
arising  from  the  works,  and  that  the  contractor 
should  protect  all  gaspipes  which  might  be  laid 
bare  or  otherwise  interfered  with. 

It  was  proved  that  the  contractor  had  been  guilty 
of  n^li^enoe  by  insecurely  paddng  the  soil  around  a 
gaspipe  m  use  after  the  excavation  had  been  made 
for  the  sewer,  whereby  the  gaspipe  was  broken  and 
thegas  escaped. 

might,  J.,  gave  judgment  for  the  plaintiffi  against 
the  contractor  for  £45,  but  held  that  there  was  no 
case  against  the  district  counciL 

The  plaintjffs  in  their  present  application  contended 
that  the  district  council  were  also  uable. 


Tinddl  Atkinson,  Q.C.,  and  Longstaffe,  for  the 
plaintiffs. 

Kershaw,  Q.O.,  and  Waugh,  for  the  defendants 
the  district  council. 

The  arguments  of  counsel  and  the  authorities 
referred  to  are  fully  stated  in  the  judgments. 

Cur.  adv.  vuU. 

Feb.  17.— LiNDLEY,  L.J.,  read  the  following  judg- 
ment, in  which,  after  stating  the  facts  and  readiug 
the  material  dauses  of  the  contract,  and  sections  150 
and  160  of  the  Public  Health  Act,  1875,  and  sections 
22  and  79  of  the  Towns  Improvement  Clauses  Act, 

1874,  he  proceeded  as  follows : — 

The  powers  conferred  by  the  Public  Health  Act, 

1875,  on  the  local  board  can  only  be  exercised  by 
some  person  or  person  acting  under  their  authority. 
Those  personsmay  be  servants  of  the  local  board  or 
they  may  not.  The  local  board  are  not  bound  in 
point  of  law  to  do  the  work  themselves— t.e.,  by  ser- 
vants of  their  own.  There  is  nothing  to  prevent  the 
local  board  from  employing  a  contractor  to  do  their 
work  for  them.  But  the  local  board  cannot,  by  em- 
ploying a  contractor,  get  rid  of  their  own  dntj  to 
other  people,  whatever  such  duty  may  be.  If  the 
contractor  performs  their  duty  for  tiiem,  it  is  per- 
formed by  them  through  him,  and  they  are  not  re- 
sponsible for  anything  more.  They  are  not  responsible 
for  his  ncffligenoe  in  other  respects  as  they  would  be  if 
he  were  their  servant.  Such  negligence  is  sometimes 
called  casual  or  collateral  neffBcence.  If,  on  the 
other  hand,  their  contractor  fails  to  do  what  it  is 
their  duty  to  do  or  get  done,  their  duty  is  not  per- 
formed and  thev  are  responsible  accordingly. 

This  principle  lies  at  the  root  of  the  modem 
decisions  on  the  subject,  and  the  distinction  between 
the  two  classes  of  cases  is  well  illustrated  by  compar- 
ing Reedie  v.  London  and  North  Western  Railway  Co., 
L.  B.  4  Ex.  244,  with  ffole  v.  SiUingboume  and  Sheer- 
ness  Railway  Co.,  9  W.  B.  274,  6  H.  &  N.  488.  In 
^e  first  of  these  cases  the  defendants  employed  a 
coDtractor  to  build  a  bridge.  One  of  his  men  care- 
lessly let  a  stone  fall  on  l£e  plaintiff,  and  the  def en- 
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dants  were  held  not  liable.  In  the  second  of  these 
cases  the  defendants'  duty  was  to  boild  a  bridge  which 
would  open  and  let  vessels  pass.  They  employed  a 
contractor,  who  built  a  bridge  which  would  not 
open;  the  plaintiff  was  injtured  thereby,  and  the 
defendants  were  held  liable  for  the  consequences. 
The  principle  to  which  I  am  referring  is  further 
illustrated  by  Fickard  ▼.  Smith,  10  0.  B.  N.  S. 
470,  9  W.  B.  C.  L.  Dig.  59,  the  coal-cellar 
case ;  Gray  v.  Pullen,  13  W.  R.  257,  5  B.  &  S.  970, 
where  the  Court  of  Exchequer  Chamber,  reversing 
the  Court  of  Queen's  Bench,  held  the  employer  of  a 
contractor  liable  for  injury  caused  to  the  plaintiff  by 
the  contractor's  failure  to  make  good  a  pavement 
under  which  he  had  constructed  a  drain.  Blackbum, 
J.,  at  the  trial,  and  the  Court  of  Queen's  Bench,  held 
the  defendant  not  liable,  on  the  ground  that  he  was 
not  responsible  for  the  negligence  of  the  contractor 
in  doing  the  work.  But  on  appeal  it  was  held  that  it 
was  the  defendant's  duty  to  ml  up  the  drain  or  to 
see  that  it  was  filled  up,  and  that  ne  was  liable  for 
the  non-performance  of  this  duty.  Lord  Chelmsford 
in  Wilson  v.  Merry,  L.  R.  1,  H.  L.  Sc.  App.  326,  ex- 
pressed doubt  as  to  the  correctness  of  decision,  but  I 
cannot  find  that  it  has  ever  been  overruled  or  con- 
sidered unsatisfactory  by  any  other  judge.]  The  same 
principle  was  again  applied  in  Tarry  v.  Ashton,  24 
W.  R.  581,  1  Q.  B.  D.  314,  the  case  of  the  lamp  on 
the  defendant's  property  which  fell  on  the  plaintiff 
whilst  passing  under  it. 

So  again  in  Bower  v.  Peote,  1  Q.  B.  D.  321, 
24  W.  R.  Dig.  226;  DoMon  v.  AnguSy  30  W.  R. 
191,  6  App.  Cas.  740;  HughM  v.  Percival,  31 
W.  R.  725,  8  App.  Cas.  443,  in  all  of  which  the 
defendant's  contractor  let  down  the  plaintiff's  wall. 
Iq.  each  of  these  cases  the  defendant  was  held 
ree^nsible,  because  it  was  his  duty  not  to  let  the  wall 
down,  and  to  take  whatever  care  was  necessary  to 
prevent  injury  from  what  he  was  doing. 

Black  V.  Christchurch  Finance  Co.  {Limited),  [1894] 
A.  C.  48,  in  the  Privy  Council,  is  the  last  case  on 
the  subject,  and  there  a  landowner  who  had  employed 
a  contractor  to  bum  the  bush  on  his  land  was  held 
liable  for  his  negligence  in  burning  it  so  as  to  be 
unable  to  stop  the  spread  of  the  fire  on  to  the  land  of 
the  plaintiffs. 

It  is  not  always  easy  to  avoid  mistakes  in  applying 
this,  or,  indeed,  any  other  principle,  to  difficult  cases, 
as  is  shown  by  Oray  v.  Pmlen  and  Butler  v.  Hunter, 
10  W.  R.  214,  7  H.  &  N.  826,  which  is  inconsistent 
with  Bower  v.  Peaie,  but  was  distinctly  disapproved 
in  Hitghea  v.  Percival.  Neither  is  it  easy  to  express 
the  principle  in  terms  which  will  apply  to  all  cases,  as 
is  shown  by  Lord  Blackburn's  criticisms  in  Hughee  v. 
Percival,  when  referring  to  Bower  v.  Peate  and  Quar^ 
man  v.  Burnett,  6  M.  &  W.  499,  the  well-known  job- 
master's case.  I  will  take  the  law,  however,  as  laid 
down  by  Lord  Blackbum  in  Dalton  v.  Angus,  Lord 
Blackbum  there  said:  '*Ever  since  Quarman  v. 
Burnett  it  has  been  considered  settled  law  that  one 
employing  another  is  not  liable  for  his  collateral  negli- 
gence unless  the  relations  of  master  and  servant 
existed  between  them.  So  that  a  person  employing  a 
contractor  to  do  work  is  not  liable  for  the  negligence 
of  that  contractor  or  his  servants.  On  the  other 
hand,  a  person  causing  something  to  be  done,  tiie 
the  doing  of  which  casts  on  him  a  duty,  cannot 
escape  from  the  responsibility  attaching  on  him  of 
seeing  that  duty  performed  by  delegating  it  to  a  con- 
tractor. He  may  bargain  with  the  contractor  that 
he  shall  perform  the  duty,  and  stipulate  for  an  in- 
demnity from  him  if  it  is  not  pmormed;  but  he 
cannot  thereby  relieve  himself  from  liability  to  those 
injured  by  the  failure  to  perform  it.  Role  v.  Sitting^ 
bowme  and  Sheemess  BauuHiy  Co,,  Pickard  v.  Smith, 


Tarry  v.  AsJUonJ"  Lord  Blackbum  in  this  _ 
contrasts  a  contractor's  negligence,  which  £e 
collateral,  with  failure  on  the  part  of  a  contractor  to 
perform  the  duty  of  his  employer.  For  the  first  the 
employer  is  not  uable ;  for  tne  second  he  is,  whetiier 
the  failure  is  attributable  to  negligence  or  not.  Lord 
Blackburn's  language  in  Hughes  v.  Percival  shows 
that  this  is  what  he  really  meant,  for  he  points  oat 
that  the  employer's  duty  was  to  see  that  his  con- 
tractor did  his  work  properly.  Lord  Watson  said  the 
same. 

I  pass  now  to  consider  the  dat^  of  the  district 
council  in  the  present  case.  Their  duty  in  sewering 
the  street  was  not  performed  by  constructing  a  proper 
sewer.  Their  duty  was  not  only  to  do  that,  but  alio 
to  take  care  not  to  break  any  gaspipes  which  tiiey  cat 
under;  this  involved  properly  supportins^  them.  This 
duty  was  not  performed.  They  employed  a  contractor 
to  perform  their  duty  for  them,  but  he  feoled  to  do 
so.  It  is  impossible,  I  think,  to  regard  this  as  a  cue 
of  collateral  negligence.  The  case  is  not  one  in  whidi 
the  contractor  performed  the  district  council's  duty 
for  them,  but  did  so  carelessly;  the  case  is  one  in 
which  the  duty  of  the  district  council,  so  far  as  the 
gaspipes  were  concerned,  was  not  performed  at  alL 
The  case  falls  within  the  seocmd  of  Lord  Blackburn's 
propositions,  and  not  within  the  first.  It  was  con- 
tended for  the  district  coundl  that,  although  they 
might  be  liable  to  the  owner  of  the  g^aspipes,  they 
were  not  liable  to  the  plaintiff  as  they  were  under  no 
duty  to  him.  But  this  is  not  consistent  with  Gray  v. 
PuUen  nor  with  Tarry  v.  Ashton,  in  neither  of  wmdi 
was  the  defendant  under  any  duty  to  the  plaintiff, 
except  as  one  of  the  public.  On  these  grounds  I  am 
of  opinion  that  the  district  council  are  liable  to  the 
plaintiffs. 

Mr.  Kershaw,  on  behalf  of  the  district  council, 
contended  that  the  relation  of  the  district  oouncil  to 
Thornton  was  that  of  master  and  servant.  Of  course, 
if  this  were  so,  the  liability  of  the  district  oounial 
would  be  dear  enough.  But  I  am  of  opinion  that 
this  contention  cannot  be  supported.  It  is  not 
proved  that  the  surveyor  gave  orders  which  led  to 
the  mischief ;  and,  large  as  ms  powers  were,  Thornton 
was  not,  in  my  opinion,  the  servant  of  the  defend- 
ants. Beedie  v.  London  and  North^Westem  BaUway 
Co.,  and  Steel  v.  Souih-Eastem  BaUway  Co.,  16  C.  B. 
550,  3  W.  R.  C.  L.  Dig.  154,  support  this  oondusiim. 

With  respect  to  the  remoteness  of  damage, 
littie  need  oe  said.  The  nature  of  gas,  its  oer- 
tainty  to  escape  and  to  find  its  way  where  ever 
it  can  get,  and  to  explode  if  it  escapes  in  laige 
quantities  and  comes  into  contact  with^fire,  aU  render 
the  breaking  of  a  gas  main  very  dangerous  if  houses 
are  near.  The  fact,  moreover,  £at  free  escape 
upwards  through  the  surface  was  sreatiy  hindered 
by  the  hardness  of  the  surfaoe  after  it  was  left  by  the 
contractor  would  force  the  gas  laterally  to  some  ocm- 
siderable  distance,  and  very  probably  into  some 
passage  or  place  near  a  fire.  Such  an  accident  as  thai 
which  eventually  happened  is  only  what  was  reason- 
ably to  be  expected.  Sharp  v.  PoweU,  20  W.  B.  584, 
L.  R.  7  C.  P.  253,  does  not,  therefore,  apply  to  the 
present  case.  The  appeal,  therefore,  must  m  allowed, 
and  judgment  must  be  entered  for  the  plaintiff  for 
£45  and  the  costs  of  the  action;  and  the  district 
council  must  pay  the  costs  of  the  appeaL 

A.  L.  Smith,  L.J.,  read  the  following  jadgmeot, 
in  which,  after  stating  the  facts  as  above  set  out,  he 
proceeded  as  follows : — 

The  question  now  is  whether  the  defendants,  tiie 
district  council,  are  liable  to  the  plaintiffs  for  this 
negligent  act  of  their  contractor  and  its  oonseqaenoes. 
In  oraer  to  render  a  person  liable  for  an  act  of  negli- 
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genoe  whioh  he  did  not  himself  commit,  it  most  be 
shown  by  the  i>erson  injured  either  that  the  person 
soaght  to  be  made  liable  authorized  the  act  of  negU- 
genoe  oom^lained  of,  or  that  it  was  committed  hj 
bis  servant  in  the  course  of  his  employment,  or  that 
be  owed  such  a  duty  to  the  person  injured  that  he 
conld  not,  by  delesating  its  performance  to  a  con- 
txBotor,  rid  himsdf  of  that  dul^.  I  pass  by  a 
liability  which  may  be  imposed  upon  an  owner  or 
oocupier  of  land  for  injury  to  another  occasioned  by 
the  use  of  his  land,  which  will  be  found  referred  to 
by  Parke,  B.,  in  his  judgment  in  Rap$on  v.  CubiU,  9 
M.  AW.  710.  It  was  not  contended  at  the  bar  that 
ibis  liability  had  any  application  to  the  case  in  hand ; 
and,  indeed,  if  it  had,  it  would  impose  a  very 
onerous  obligation  upon  local  authorities,  which,  so 
far  as  I  know,  has  never  before  been  attempted  to  be 
imposed  upon  them  when  executing  works  by  their 
oontractor  in  a  public  street. 

^  In  the  present  case,  in  my  judgment,  the  rela- 
tionship of  master  and  servant  did  not  exist 
between  the  council  and  Thornton,  for  the  true 
relationship  was  that  of  principal  and  contractor. 
It  is  true  that  the  district  council  by  their  inspector 
had  the  right  of  fullv  superintending  and  supervising 
the  execution  of  the  works  and  giving  oirections 
thereon,  but  the  cases  of  8ted  ▼.  SouthSisiem  Bail- 
way  Co.  and  Btedie  v.  London  and  North-Wutem 
Bailteajf  Co.  show  that  these  circumstances  do  not 
of  themselves  render  a  principal  liable  for  the 
Diligent  act  of  his  oontractor  unless  brought 
about  by  the  order  of  the  inspector.  If  the 
fracture  of  the  gaspipe  in  this  case  had  been 
caused  b;^  reason  of  the  orders  of  the  district 
council's  inspector,  that  would  have  rendered  the 
district  council  liable;  for,  as  between  the  district 
council  and  the  inspector  the  relationship  of  master 
and  servant  existed,  and  for  his  acts  wiUun  the  scope 
of  his  employment  the  council  would  be  liable ;  but 
no  proof  was  given  that  the  fracture  was  occasioned 
by  anything  the  inspector  either  said  or  did.  If  the 
inspector  was  guilty  of  any  negligent  omission,  that 
was  a  breach  of  duty  he  owed  to  his  employers,  not 
to  the  plaintiffs.  The  plaintiffs  have  not  shown  that 
the  district  council  authorized  the  act  of  negligence 
complained  of,  nor  that  the  contractor  and  the  dis- 
trict council  stood  in  the  relation  of  servant  and 
master. 

But  the  important  question  still  remains  whether 
the  plaintiffs  have  not'snown  that  the  district  councal 
owed  such  a  duty  towards  them  that  the  council 
could  not,  by  delecting  that  duty  to  a  contractor, 
thereby  escape  liability  thereon  should  the  contractor 
be  guilty  of  negligence  in  the  performance  of  ^e 
work  he  had  contracted  to  execute.  In  the  case  of 
Dalton  V.  Angus,  6  App.  Cas.,  at  p.  829,  Lord  Black- 
bum  states  the  law  applicable  to  a  case  like  the 
msent  thus— he  said:  <<  Ever  since  Quarman  v. 
BumeU  it  has  been  considered  settled  law  that  one 
employing  another  is  not  liable  for  his  collateral 
npp;ligence  unless  the  relation  of  master  and  servant 
existed  between  them ;  so  that  a  i>erson  employing  a 
contractor  to  do  work  is  not  liable  for  the  negligence 
of  that  contractor  or  his  servants.  On  the  other 
hand,  a  person  causing  something  to  be  done  the 
doing  of  which  casts  on  him  a  duty,  cannot  escape 
from  the  responsibility  attaching  on  him  of  seeing 
the  duty  performed,  by  delesating  it  to  a  con- 
tractor. He  may  bargain  wim  a  contractor  that 
he  shall  perform  the  duty  and  stipulate  for  an 
indemnity  from  him  if  it  is  not  performed;  but 
he  cannot  thereby  relieve  himself  from  liability 
to  those  injured  by  the  failure  to  perform  it." 

Lord  Blackburn,  it  will  be  seen  here,  points  to  two 
i;  the  one  where  the  cause  of  action  is 


founded  upon  the  n^ligence  either  of  the  servant 
acting  within  the  scope  of  his  employment,  or  of  a 
contractor ;  and  the  ouier  where  it  is  founded  upon  a 
breach  of  duly  which  a  person  could  not  escape  the 
performance  of  by  delegation  to  another.  As  illus- 
trations of  this  duty  I  refer  to  that  dass  of  cases  of 
whioh  Holer.  Sittinghoume  Bailway  Co.,  Pickard  v. 
Smith,  Tarry  v.  AaJUon,  and  Oray  v.  Fallen  (in  error) 
are  instances  in  which  it  was  held  that  a  duty  was 
imposed  by  law  upon  the  defendant  towards  the  plain- 
tiff as  one  of  the  public  not  to  interfere  with  the  right 
which  the  plaintiff  possessed  of  using  a  public  way  so 
as  to  impeae  or  injure  him  when  passing ;  and  also  to 
that  class  of  cases  exemplified  by  Bower  v.  Feate  and 
IkUion  V.  Angus,  in  which  it  was  held  that  a  lesal 
duty  was  imposed  upon  the  defendants  towards  tke 
plamtiff  not  to  interfere  with  the  right  he  possessed  of 
having  his  land  supported  by  that  of  the  defendant. 
In  eadi  of  these  cases  it  was  held  that  the  defendant 
was  liable  to  the  plaintiff  for  breach  of  the  duty  thus 
imposed  upon  him,  although  the  act  which  caused  the 
injury  was  the  act  and  aefault  of  the  defendant's 
contractor  and  not  of  the  defenduit  The  rcUio 
decidendi  of  these  cases  is  that  as  the  dutr^  was 
imposed  by  law  upon  the  defendant,  he  could  not 
escape  this  liability  by  delegating  its  performance  to 
a  contractor,  for  the  obligation  imposed  upon  the 
defendant  was  to  take  the  necessary  precautions  to 
see  the  duty  was  performed.  If  there  were  no  other 
legal  duty  upon  the  defendant  council  than  that 
which  appears  in  the  above-mentioned  cases,  inas- 
mudi  as  tne  defendant  council  have  invaded  no  ri^ht 
either  of  transit  or  of  support  to  which  the  plaintiffifi 
were  antecedently  entitled,  I  should  have  thought 
that  the  plaintuF  would  have  had  difficulty  in 
bringing  the  defendant  council  within  these  autnori- 
ties;  but  this  I  need  not  determine,  for  there  is 
another  duty  imposed  by  law  upon  the^def  endant  coun- 
cil in  the  circumstances  of  this  case,  which  in  my  judg- 
ment setties  the  question.  Lord  Watson,  in  Dalton  v. 
Angus,  6  App.  Oas.,  at  p.  831,  states  it  thus :  "  When  an 
employer  contracts  for  the  performance  of  work, 
wmoh  properly  conducted  can  occasion  no  risk  to  his 
neighbiour^B  house,  which  he  is  under  obligation  to 
support,  he  is  not  liable  for  damage  arising  from  the 
negligence  of  the  contractor.  But  in  oases  where  the 
work  is  neoessarily  attended  with  risk,  he  cannot  free 
himself  from  liabilit^r  by  binding  the  contractor  to 
take  effectual  precautions.  He  is  Dound,  as  in  a  ques- 
tion witii  the  party  injured,  to  see  that  tiie  contract  is 
performed,  and  is  therefore  liable  as  well  as  the  con- 
tractor to  repair  any  damage  which  ma^  be  done." 
When  the  decision  of  the  House  of  Lords  in  Hughes 
V.  Fercivdl  is  rightijr  understood,  and  the  judgment 
in  the  Privy  Council  in  Black  v.  Christchurch  Finance 
Co.,  Limited,  is  considered,  it  appears  to  me  dear 
that  in  the  circumstances  of  this  case  a  duty  was 
imposed  upon  the  defendant  council  which  they  could 
not  evade  by  employing  a  contractor  to  do  the  work. 
What  this  duiy  is  was  mus  formulated  by  the  Queen's 
Bendi  Division  in  Bower  v.  Feate  (Oockbum,  L.O.J., 
MeUor  and  Field,  JJ.)  in  the  year  1876,  in  which  the 
Lord  CHiief  Justice,  delivering  the  judgment  of  the 
Court,  said:  '*The  answer  to  the  defendant's  conten- 
tion may,  however,  as  it  appears  to  us,  be  placed  on 
a  broader  ground — ^namely,  that  a  man  who  orders  a 
work  to  be  executed,  from  which  in  the  natural  course 
of  things  injurious  consequences  to  his  neighbour 
must  be  expected  to  arise,  unless  means  are  adm>ted 
by  which  such  consequences  may  be  prevented,  is 
bound  to  see  to  the  doing  of  that  which  is  necessary 
to  prevent  the  mischief,  and  cannot  relieve  himself  of 
his  responsibnity  by  employing  someone  else,  whether 
it  be  the  contractor  emplcyed  to  do  the  work  from 
which  the  danger  arises,  or  some  independent  person 
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to  do  what  is  neoesaary  to  prevent  the  act  he  has 
ordered  to  be  done  from  becoming  wrongful." 

It  must  be  noted  that  in  Hughes  v.  Percival  Lord 
Blaokbium,  8  App.  Oas.,  at  p.  447,  doubted  whether 
this  duty  was  not  too  broadly  stated,  for  he  said :  ''  If 
taken  in  the  full  sense  of  the  words  it  would  seem  to 
render  a  person  who  orders  post-horses  and  a  coach- 
man from  an  inn  bound  to  see  that  the  coachman, 
though  not  his  servant  but  that  of  the  innkeeper, 
uses  the  skill  and  care  which  is  necessary  ^en 
driving  the  coach  to  prevent  mischief  to  the  passen- 
gers." It  is  not  for  me  to  criticize  this  statement  of 
Lord  Blackburn,  but  with  all  respect  I  would  point 
out  that  it  seems  to  me  not  to  be  m  the  natural  course 
of  things  to  be  expected,  when  a  man  hires  post- 
horses  and  a  coachman  from  an  innkeeper,  that 
injurious  consequences  would  arise  to  his  neighbour 
unless  means  are  adopted  to  prevent  them.  In  the 
ordinary  course  of  events  no  injuries  would  occur  to 
any  one.  The  driver  would  drive  and  the  hirer  ride 
in  the  carriage,  and  in  ordinary  course  the  transit 
would  come  to  an  end  without  injury  to  any  one. 
Now,  the  facts  in  iTii^^  v.  PercivcU  upon  which  judg- 
ment was  given,  as  ascertained  by  the  House  of  liords, 
were  these.  The  defendant  had  employed  a  con- 
tractor to  take  down  his  house,  which  stood  between 
the  pkintifTs  house  and  the  house  of  B.,  and  to  erect 
a  new  house  for  him  upon  the  old  site.  In  performing 
this  work  the  contractor  negligently  out  into  the 
narty  wall  between  the  defendant's  house  and  that  of 
u,,  which  caused  the  defendant's  house  to  fall,  which 
caused  the  injury  complained  of  to  the  plaintiflTs 
house.  The  question  arose  whether  the  defendant 
was  liable  to  the  plaintiff  for  the  negligent  act  of  his 
contractor.  No  question  of  the  plaintiff  having  any 
right  to  support  £rom  the  defendant's  house  arose  in 
that  case.  It  was  held  that  the  defendant  was  Uable 
upon  the  ground  that  the  work  ordered  by  the  defen- 
dant was  necessarily  attended  with  risk  to  the  plain- 
tiff's house,  and  that  it  was  therefore  the  defendant's 
duty  to  see  that  proper  precautions  were  taken  to 
prevent  injury  to  the  plamtiff.  Lord  Blackburn  (8 
App.  Oas.,  at  p.  447)  says :  '*  The  question  is  nar- 
rowed to  this.  Was  the  operation  during  which  the 
defendant's  duty  required  him  to  see  that  reasonable 
care  and  skill  should  be  used,  over  at  the  time  when 
those  engaged  in  the  work  cut  into  the  party  wiJl 
between  the  defendant's  house  and  B."  Loid  Watson, 
at  p.  449,  says:  ''The  appellant  (or  defendant)  does 
not  deny  that  many  of  the  operations  which  he  con- 
templated, and  which  he  had  employed  a  contractor 
to  execute,  were  such  an  would  necessarily  or  possibly 
imperil  the  stability  of  the  party  wall  if  no  pre- 
cautions were  used,  nor  does  he  dispute  that  it  was 
incumbent  upon  him  to  see  that  these  operations  were 
safely  carried  out  by  the  contractor.  What  he  did  (by 
his  counsel)  allege  and  offer  to  prove  before  the  jury 
was  that  these  hazardous  operations  had  been  brought 
to  a  safe  termination  months  before  the  occurrence 
which  resulted  in  damage  to  the  plaintiff's  house." 
Lord  ^Fitzgerald,  at  p.  455,  says :  **  What  is  the  law 
applicable  P  What  was  the  defendant's  duty  ?  The 
law  has  been  verging  somewhat  in  the  direction  of 
treating  parties  engaged  in  such  an  operation  as  the 
defendant's  as  insurers  of  their  neighbours  or  warrant- 
ing them  against  injury.  It  has  not,  however, 
reached  quite  to  that  point.  It  does  declare  that 
under  such  a  state  of  circumstances  it  was  the  duty 
of  the  defendant  to  have  used  every  reasonable  pre- 
caution that  care  and  skill  might  suggest  in  the 
execution  of  his  works  so  as  to  protect  his  neighbours 
from  injury,  and  that  he  cannot  get  rid  of  the  respon- 
sibility cast  upon  him  by  transferring  the  duty  to 
another."  The  learned  lords  finding  as  a  fact,  as 
indeed  Utie  majority  of  the  Court  of  Appeal  had 


found,  that  the  hazardous  operation  was  not  over, 
when  the  negligent  acts  of  the  contractor  had  taken 
place,  held  me  defendant  liable  for  the  negligent  act 
of  his  contractor,  the  defendant  not  having  therefore 
performed  his  duty  to  the  plaintiff. 

The  recent  case  of  Black  v.  Ohriikhurch  Finance 
Co>  was  decided  upon  the  same  principle,  and  is 
pertinent  to  the  present  case.  In  that  case  the 
plaintiff  sued  the  defendant  for  dama^  by  reason  of 
having  had  his  crops  burnt  by  a  fire  lighted  upon  the 
defendants'  land  by  their  contractor,  which  spread  on 
to  tiie  plaintiff's  land.  It  was  found  by  the  court 
below,  which  finding  was  adopted  by  the  Privy 
Ooundl,  that  the  defendants  haa  contracted  with  a 
contractor  to  clear  certain  bushes  off  their  lands  partly 
by  cutting  the  bushes  and  partiy  by  burning  them, 
and  that,  pursuant  to  such  contract,  the  oontraotor 
lighted  the  fiie  which  subsequentljr  spread  on  to  the 
pUuntiff's  land  and  caused  the  injuries  complained  of. 
The  Privy  Council,  upon  these  facts,  h^d  the 
defendants  liable  upon  the  ground  that  tiie  lighting 
of  a  fire  on  open  bu^  land,  where  it  might  readily 
spread  to  adjoining  property  was  an  operation  neoes- 
saiily  attended  witii  danger,  and  a  proprietor  who 
executed  such  an  operation  was  bound  to  use  all 
reasonable  precautions  to  prevent  fire  extending  to 
his  neighbour's  property,  and  if  he  authorized  another 
to  act  for  him  he  was  bound  not  onlv  to  stipulate 
that  such  precautions  should  be  taken,  but  also  to  see 
that  these  are  observed,  otherwise  he  was  responsible 
for  the  consequences,  and  the  case  of  Hughes  v.  Per^ 
cival  was  cited  in  support  of  this  proposition. 

Applying  the  principle  laid  down  in  these  cases  it 
appears  to  me  that  the  district  council  in  the  {nreeent 
case  owed  the  above-mentioned  duty  to  the  plaintiffs, 
and  they  have  not  performed  it.  Digging  under 
gaspipes  in  use  must  necessarily  be  attended  with  risk 
unless  all  reasonable  precautions  are  taken  to  guard 
against  such  risk.  If  a  saspipe  be  left  unsupported 
it  is  obvious  that  it  mav  tiius  Mcome  fraoturea,  when 
an  escape  of  gas  witii  its  attendant  consequences  will 
necessarily  result,  and,  indeed,  it  is  obvious  from 
clauses  14,  45,  and  46  of  the  contract  in  this  case  that 
risk  was  apprehended,  for  specific  clauses  were  inserted 
therein  so  as  to  obviate  the  danger.  It  was  not  at- 
tempted to  be  proved  on  behalf  of  the  district  council 
that  they  had  taken  any  precautions  whatever,  the 
sole  point  taken  at  the  tnaf  on  their  behalf  was  that 
they  had  delegated  the  performance  of  the  works  to 
a  contractor,  and  therefore  were  not  liable,  and  upon 
that  they  asked  the  learned  judge  to  enter  judgment 
for  them,  which  he  did. 

It  was  argued  before  us  that  even  if  the  learned 
judge  should  not  have  done  so  and  the  district 
coimdl  were  liable,  the  damages  sought  to  be 
recovered  were  too  remote,  and  the  case  of  Sharp 
V.  Powell  was  referred  to  as  showing  that  this  was  so. 
In  that  case  it  was  not  known  to  the  defendinfa 
servant  (and  I  wprehend  the  court  condnded  thsit 
it  was  not  to  be  h^d  that  he  ought  to  have  knowD), 
who  was  washing  a  van  in  the  street,  that  the  water 
he  was  using  would  not  as  usual  run  down  a  grating 
which  was  there  for  that  purpose,  and  so  esosf^; 
whereas  it  did  not,  by  reason  of  a  severe  frost  whidh 
existed,  so  that  the  grating  got  blocked  with  ice 
the  water  overflowed,  whereby  the  plaintiff's  ho 
slipped  and  was  injured.  If  in  the  present 
it  was  not  in  the  ordinary  course  of  things  if  a  |_ 
pipe  were  broken,  and  the  gas  allowed  to  escape  the 
from  underneath  a  battered  down  surface,  that  it 
would  percolate  where  it  could  and  escape  inwards 
upon  the  first  opportunihr,  then  the  case  cited  mi^^t 
have  some  appuoation ;  but  in  my  optnion  the  ex- 
plosion in  the  present  case  was  the  direct  consequeDoe 
of  the  act   of  negligence  complained  of,  and   oc* 
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ooned  in  the  ordinary  oonrse  of  events  attendant 
thereon  which  woold  be  known  to  any  one  of  intelli- 
gence who  cared  to  think  abont  the  matter. 

For  these  reaaons  alone  the  district  conncil  are,  in 
my  judgment,  liable,  and  the  learned  jadffe  should 
not  have  acceded  to  their  application  ana  entered 
jndffment  for  them. 

tibia  mieal  must  be  allowed  and  judgment  entered 
lor  the  plaintiff  against  the  defendant  conncQ  with 
costs  here  and  below. 

BiOBY,  L.J.,  read  the  following  judgment : — 
In  mj  judgment  the  defendants,  the  i>istrict  Ooundl 
of  Idle,  are  liable  to  the  platnti£b  in  this  action.  I 
mention,  in  order  to  dispose  of  it  at  once,  the  objection 
that  the  damages  claimed  are  too  remote.  The  cause 
of  action  was  an  explosion  of  gas,  which  escaped 
from  a  main  broken  by  the  negligence  of  the 
defendant  Thornton  whilst  excavating  or  filling  up  a 
•ewer.  The  gas  found  its  way  into  the  house 
occupied  by  ^e  plaintiffiB  and  was  there  iffnited.  On 
the  question  of  remoteness  the  case  would  have  been 
the  same  if  the  gas  company  had  [negligently  caused 
the  escape.  In  my  opimon  the  ex^osion  in  the 
plaintiff's  house  was  the  natural  and  probable  result 
<rf  the  negligence.  Qas  will  find  its  way  by  the 
line  of  least  resistance,  and  in  this  case  it  was  pre- 
Tonted  b^  the  ramming  down  of  the  earth  mm 
esoraing  mto  the  open  air.  Where  it  would  go  could 
not  have  been  predicted  without  examination  of  the 
soTTOonding  soil,  but  that  it  might  find  its  way  to 
some  place,  where,  bein^  mixra  with  atmospheric 
air,  it  would  be  in  great  nsk  of  being  exploded,  so  as 
to  do  damage  to  person  or  property,  was  not  od^ 
possible  but  in  a  high  degree  probable  and  quite 
natoraL  That  place  happened  to  be  the  plaintiff's 
boose,  and  damage  resulted,  which*  in  my  judg- 
ment, was  not  too  remote. 

Apart  from  the  question  of  remoteness,  the  only 
defence  set  up  on  the  i^ipeal  was  that  the  defendant 
Thornton  was  an  hudepoident  contractor  for  whose 
the  distziot  council  were  not  liable.  I 
at  first,  that  he  was  an  independent 
Ss  interference  with  the  street  would 
have  been  illegal  but  for  the  fact  that  he  was  actine 
as  the  atfent  and  delegate  of  the  district  council  of 
Idle,  who,  haTing  power  to  do  the  work  under 
section  150  of  the  FuUic  Health  Act,  1876,  aud  other 
statutory  proTisions,  employed  Thornton  to  do  it  for 
them,  so  that  he  entered  by  reason  of  their  authoribr 
and  their  authorihr  only.  If  they  had  done  the  work 
by  the  hands  of  weir  servants  it  cannot  be  doubted 
that  it  would  have  been  their  duty  to  use  all  reason- 
able skill  and  care  to  prevent  damage  to  any  persons 
arising  from  their  operations.  The  plainti£b  were,  as 
the  event  proved,  within  the  range  of  those  opera- 
tions and  not  too  remotely  connected  with  uem, 
and  the  duty  would  have  been  owed  to  them  among 
others. 

Notwithstanding  a  great  conflict  of  judicial 
opinion,  many  dieUi  and  some  decisions  to  the 
contrary,  I  consider  it  always  to  have  been  on  the 
balanoe  of  authority  and  to  be  now  dearly  recog- 
niaed  as  the  law,  tliat  no  one  can  get  rid  of  such  a 
duty  b^  imposing  it  upon  an  independent  contractor. 
As  authorities  it  is  siuBdent  to  refer  to  the  passage 
from  the  opinion  of  Lord  Blackburn  in  DaUan  v. 
Angus,  already  quoted  by  Lindley,  L.J.,  the  cases 
therein  mentioned,  and  as  approaohinff  more  nearly 
in  its  fttcts  to  the  present  case  and  io  pnuciple  not  to 
be  distinguished  m>m  it :  Gray  v.  FuUm. 

The  true  distinction  between  the  cases  of  master 
and  servant,  and  employer  and  independentcontractor, 
seems  to  be  that,  where  the  person  actually  doinff 
the    work    does  something   for   which  he  would 


himself  be  liable,  the  master  is,  whilst  the  employer 
is  not  liable  for  what  is  conveniently  called  collatmd 
negligence,  meanins^  thereby  other  negligence  than 
the  imperfect  ana  improper  performance  of  the 
work  which  the  contractor  is  employed  to  do. 

Here  the  contract  in  express  terms  imposed  upon 
the  contractor  the  duty  of  takinsr  proper  precautions 
a^painst  injury  to  anv  saspipe  that  he  might  Ul  in 
with  in  the  course  of  we  excavation,  the  very  duty 
(among  others)  which  the  law  would  have  thrown 
upon  we  distoict  council  if  acting  by  the  hands  of 
their  servants.  I  am,  however,  for  mjrself  satisfied 
that  under  the  contract  in  this  case  Thornton  and  his 
workpeople  were  for  the  purposes  of  the  rule  of  law 
imposing  liability  for  the  negligence  of  servants  on  a 
master,  in  the  position  of  servants  of  the  district 
council.  Under  dauses  7  and  8  of  the  contract,  as  I 
read  them,  Thornton,  his  foreman,  and  workmen 
are  bound  to  defer  to  the  instructions  and  opinion  of 
the  inspector  and  obe;^  his  orders  in  every  particular. 
Under  clause  11  the  inspector  has  power  to  stop  the 
works  or  any  part  thereof  absolutely  at  any  stage 
and  to  enlarge,  diminish,  modify,  alter,  or  vary  the 
works  or  any  part  thereof  without  invalidating  the 
contract  Clause  14  provides  expressly  that  the 
contractor  shall,  as  between  himself  and  the  district 
ooundl,  be  responsible  for  any  neglect  or  cardessness  in 
terms  apparently  sufficient  to  cover  any  breach  of  duly 
which  would  be  imposed  by  law  on  the  district  council, 
induding  particularly  the  protectiou  of  any  j^aspipes 
laid  bare  or  otherwise  intenered  with ;  but  this  would 
not  affect  the  nature  of  the  relations  between  the 
parties.  Independently  of  the  wide  ^^eral  pro- 
visions before  referred  to  it  is  made  plam  by  clauses 
45  and  46  with  regard  to  gas  and  water  pipes 
that  the  inspector  is  to  have  roll  control  over  the 
means  adopted  for  the  protection  of  gaspipes.  In 
fact  I  have  not  been  able  to  discover  any  mnf^le 
particular  in  which  the  contractor  can  act  with 
greater  freedom  or  independence  than  a  hired  servant 
could  do.  It  is  this  unlimited  right  of  control 
whether  actually  exerdsed  or  not  which  in  my 
opinion  is  the  condition  for  conferring  the  responsi- 
bility of  a  master. 

The  case  is  manifestly  widdy  different  from  Beedie 
V.  London  and  NoHh''We8tern  Bailtoay  Co.y  where  a 
power  of  superintendence  only,  was  reserved, 
coupled  with  a  power  to  dismiss  any  workmen  not 
for  disobedience  to  orders,  but  for  incompetence  only, 
a  power  analogous  to  that  of  rejecting  improper 
materials  during  the  progress  of  work  and  not  de- 
privinff  the  contractor  of  his  right  of  doing  the  work 
accor&ig  to  his  own  initiative  so  long  as  he  did  it  in 
accordance  with  his  contract.  It  is  distinguishable 
also  from  the  case  of  8Ud  v.  Sovih-EatiUm  Bailway 
Co.,  where  the  contract  was  not  produced,  but  the 
foreman  of  the  contractor  speaking  of  Mr.  Phillips, 
the  compaujr's  surveyor,  saia,  **  l£r.  Phillips  was  the 
person  who  told  me  what  to  do,  but  I  was  the 
responsible  person  to  determine  in  what  manner  that 
which  Mr.  Phillips  directed  me  to  do  should  be 
carried  out."  The  damage  in  that  case  was  caused  by 
negligence  in  doing  work  that  was  not  only  not 
ordered  but  podtive^  forbidden  to  be  done. 

(hi  all  these  grounds  I  am  of  opinion  that  the 
appeal  should  be  allowed,  and  jud^^ent  entered  for 
the  plainti£b  against  the  district  ooundl  according 
to  verdict  of  the  jury. 

Appeal  aUowed* 

Solidtors  for  the  plaintiffB,  Jacques  &  Co. 

Solidtors  for  the  district  council.  Flower,  Ntmey, 
^  Fdlowts* 
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(Lord  Esher,  M.B.,  and     |  July  30,  1895. 

Kay  &  A.  L.  Smith,  L.JJ.)  J 

Bayites  v.  Lloyd,  (a.) 

Landlord    and    tenant — Covenant    for    tWe — Implied 
covenant — Covenant  for  quiet  enjoyment — Demise. 

In  a  lease  for  a  term  of  years  there  is^  in  the  absence 
of  the  word  "  demise,^*  no  implied  covenant  for  title. 
Where  there  is  an  implied  covenant  for  quiet  er^'oyment, 
such  covenant  only  operates  during  the  continuance  of 
the  lessor*s  estate. 

Decision  of  Lord  Boissell  of  Killowen,  O.J.,  43 
W.  B.  624,  affirmed. 

Appeal  by  the  plaintiffis  from  the  judgment  of  Lord 
Russell  of  Killowen,  C.J.  (reported  43  W.  B.  524). 

The  plaintifib  in  this  action  sought  to  recover 
damages  for  breach  of  an  impUed  covenant  for  title, 
and,  in  the  alternative,  for  breach  of  an  implied 
covenant  for  quiet  enjoyment. 

The  said  covenants  were  alleged  to  be  implied  in  a 
lease  under  seal  of  the  Slst  of  March,  1885,  whereby 
the  defendants  let  to  the  plaintiffs  the  basement  of  21, 
Bush-lane,  for  a  term  of  10^  years,  less  one  day,  from 
the  25th  of  March,  1885,  at  a  yearly  rent  of  £40,  pay- 
able quarterly. 

The  lease  provided  that  '*  the  landlords  agree  to  let 
and  the  tenants  agree  to  take"  the  premises  in 
question. 

The  lease  contained  no  express  covenant  for  title  or 
quiet  enjoyment. 

The  defendants  had  as  a  matter  of  fact  an  estate  in 
the  premises  for  8^  years  only,  but  they  acted 
honestly  in  executing  the  agreement  and  under  a  bond 
fide  mistake. 

At  the  expiration  of  the  8^  years  the  defendants* 
superior  landlord  brought  an  action  against  the 
plaintiffis  and  recovered  possession  of  the  premises, 
whereby  the  plaintifib  lost  the  benefit  of  about  two 
years  of  their  term. 

The  plaintifiEiB  thereupon  brought  this  action. 

At  the  trial.  Lord  Bussell  of  Killowen,  C.J.,  held 
that  in  the  absence  of  the  word  "  demise  *'  in  the  lease 
a  covenant  for  title  could  not  be  implied,  and  that, 
though  the  law  would  imply  a  covenant  for  quiet  en- 
joyment, such  implied  covenant  determined  wi^  the 
interest  of  the  lessor :  see  43  W.  B.  524. 

He  accordingly  gave  judgment  for  the  defendants. 

The  plaintiifs  appealea. 

English  Harrison  and  Leek,  for  the  plaintifib. 

Swinfen  Eady,  Q.C.y  and  H.  Sutton,  for  the 
defendants. 

July  30.~The  judgment  of  the  Court  (Lord  Esheb, 
M.B.,  Kay,  L.J.,  and  A.  L.  Smith,  L.J.)  was 
delivered  by 

Kay,  L.J. — The  plaintiflb  sue  in  this  action  for 
damages  for  eviction  from  a  house  of  which  they  were 
tenants  to  the  defendants.  The  tenancy  was  created 
by  a  lease  under  seal  dated  the  31st  of  March,  1885. 
The  operative  words  of  the  lease  were — the  defendants 
*'  agree  to  let."  The  term  was  ten  and  a  half  years 
from  the  25th  of  Mardi,  1885.  The  defendants  had 
only  a  leasehold  interest,  which  expired  on  the 
29th  of  September,  1893.  The  superior  landlord 
after  that  date  evicted  the  plaintiflfs.  The  lease  to  the 
I)laintiffs  did  not  contain  any  express  covenant  for 
title  or  for  quiet  enjoyment,  nor  was  tiie  word 
*'  demise  "  used  in  it.  The  plaintiffs  insist  that  there 
should  be  implied  a  covenant  for  title,  or  at  least  for 

(a.)  Beported  by  F.  G.  Buokkb,  Esq.,  Barrister- 
af^Law.* 


2uiet  enjoyment,  and  that  such  oovenants,  or  one  of 
tiem,  was  brokoi  by  the  eviction  by  title  paiamount. 

These  facts  raise  tiie  following  questiona  :—(l)  Can 
any  covenant  be  implied  in  this  oaae  F  (2)  If  any,  is 
audi  covenant  one  for  title  or  only  for  quiet  enjoy- 
ment P  (3)  Is  such  implied  covenant  an  absolute 
covenant,  or  is  it  the  ordmary  limited  covenant  F  (4} 
Whatever  it  was,  did  it  not  come  to  an  end  with  the 
determination  of  the  lessor's  estate  F  '^th  referenoe 
to  the  first  question  the  law  is  thus  stated  in  Shep- 
pard's  Touchstone  at  p.  165 : — ''  If  one  make  a  lease 
for  years  by  the  words  *  demise  or  grant,'  and  there 
is  not  contained  in  the  lease  any  express  covenant  for 
the  quiet  enjoying  of  the  land,  in  this  case  the  law 
doth  supply  a  covenant  for  a  quiet  enjoying  of  it 
against  the  lessor,  and  all  that  oome  in  under  mm  by 
tide  during  the  term.  •  .  •  Butwhere  thereis  an 
express  covenant  in  the  deed  for  the  quiet  enjoying 
of  the  land,  there  the  law  will  not  make  this  implied 
covenant."  The  learned  author  goes  on  to  say  that 
in  the  case  of  a  lease  for  life  reserving  rent  the  law 
creates  a  warranty  against  all  men,  and  this  notwith- 
standing a  warranty  expressed  in  the  deed.  Nokes's 
case  (4  Bep.,  80b)  is  to  the  same  e£Eeot.  In  this  state- 
ment of  the  law  three  things  are  noticeable— -(1) 
that  the  implication  arises,  not  from  the  mere  rdation 
of  landlord  and  tenant,  but  from  the  use  of  the  words 
demise  or  grant ;  (2)  that  the  covenant  implied  is  for 
quiet  enjoyment,  not  a  covenant  for  title;  and  (3) 
tiiat  it  is  a  limited  covenant  '*  against  the  lessor  and 
all  that  oome  in  under  him  by  trtle."  At  pages  271, 
272  it  is  said  that  the  most  usual  and  proper  words 
for  making  a  lease  are  **  demise,  grant,  vad  to  farm 
let,"  but  that  other  words — **  whatsoever  word  will 
amount  to  a  grant" — such  as  **  p;ive,  betake,  or  the 
like,"  will  miake  the  lease,  but  it  is  not  said  that 
there  is  any  implioation  of  a  oovenant  from  any  of 
these  other  words.  In  Com.  Dig.  Covenant,  A.  4,  it 
is  stated  that  in  a  lease  for  years  oovenant  lies  upon 
the  word  *'  demisi "  or  *'  oonoessi,"  and  oovenant  for 
rent  on  the  word  <*  reddendo."  In  Yiner's  Abridg- 
ment, Covenant,  F.,  "Action of  oovenant  lies  upon 
the  words  demise  and  grant  in  an  indenture  of  leaae, 
though  there  are  no  other  words  oompehending 
a  warranly  in  them."  In  Bacon's  Abridgment, 
Covenant,  b.,  **  There.are  some  woo^ds  which  of  them- 
selves import  no  express  covenant,  yet  being  made 
use  of  in  certain  contracts  they  amount  to  such,  and 
are  therefore  called  covenants  in  law,  and  will  as 
effectually  bind  the  parties  as  if  expressed  in  the  most 
explicit  terms.  As  if  a  man  makes  a  lease  for  yean 
of  land  by  the  words  '  concessi '  or  *  demisi,'  these 
import  a  covenant."  In  NoMs  case  it  is  said  there 
is  a  oovenant  in  law  on  the  words  '*  demise,  grant, 
&c." 

All  these  citations  are  inconsistent  with  the  view 
that  a  covenant  can  be  implied  from  the  mere  relation 
of  landlord  and  tenant,  or  nom  any  words  oonstitnting 
that  relation  other  than  the  particular  words  refened 
to.  And  this  state  of  the  law  seems  to  be  reoogniied 
by  8  and  9  Yict.,  c.  106,  which  in  section  4  prorides 
that  the  words  *'  give  "or  '*  grant "  in  a  d^  shall 
not  in  future  imply  any  oovenant  at  law,  but  doss 
not  take  away  that  effect  from  the  word  *'  demise"  in 
a  lease  for  years. 

On  the  other  hand  is  cited  a  didum  of  Bsno 
Parke  in  HaH  v.  Windsor,  12  M.  and  W.,  si 
page  85 :— '*  It  is  dear  that  from  the  word  'deiiiie' 
in  a  lease  under  seal  the  law  implies  a  oovenant,  in  a 
lease  not  under  seal  a  contract,  for  title  to  the  eststs 
merelv— that  is,  for  quiet  enjoyment  against  the  leswr 
and  all  that  come  in  under  him  by  title,  and  sgsiost 
others  claiming  by  title  paramount  during  the  term ; 
and  the  word  *  let  *  or  any  equivalent  woids  (Shap* 
pard's  Touchstone,  272)  whidi  oonstitatealeasehsfs^ 
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no  donbt,  the  same  eflfeot,  but  not  more  (Sheppard's 
Toodistone,  165,  167)."  This  didvm  was  cited  in 
the  judgment  in  Motiyn  ▼.  West  Mostyn  Coal  Co,,  24 
W.  B.  401,  1  C.  P.  B.  145.  This  statement  of  the 
law  professes  to  be  grounded  npon  Sheppard*s  Touoh- 
stone.  But  in  that  book  it  is  not  said  that  the 
covenant  is  implied  from  any  words  suflldent  to 
make  a  lease,  only  from  oertain  words,  nor  does  the 
implied  oovenanl^  aooording  to  that  authority,  ex- 
tend to  an  eviction  by  title  paramount,  but  is  only 
the  ordinary  limited  covenant  for  quiet  enjoyment. 
In  Bandy  v.  Carhoright,  1  W.  B.  415,  8  EzoL  913, 
the  lease  was  by  parol ;  it  was  held  that  a  covenant 
for  quiet  enjoyment  during  the  term  oould  be  implied, 
and  further,  that  such  covenant  was  broken  by  a  dis- 
tress for  a  r^it-oharge  granted  before  the  parol 
demise  by  a  predecessor  in  titie  of  the  lessor  under 
whom  he  claimed  by  purchase.  The  reason  for  this 
decision  is  not  given  in  the  report.  Probably  this 
parol  lease  was  made  by  the  word  *'  demise,"  or  in 
the  absence  of  evidence  that  was  assumed  to  be  the 
case.  The  decision  was  followed  in  ffcUl  v.  City  of 
London  Brewery  Co.,  2  B.  &  S.  737,  11  W.  B.  0.  L. 
D^.  86. 

The  weight  of  authority  is  in  favour  of  the  view 
that  a  covenant  in  law  is  not  implied  from  the 
mere  relation  of  landlord  and  tenant,  but  only  from 
oertain  words  used  in  creating  the  lease.  But,  sup- 
posing any  covenant  could  be  implied,  aocordhig  to 
tSieppard's  Touchstone  it  is  a  covenant  for  quiet 
enjoyment  only.  This  is  also  stated  to  be  the  law 
by  Lord  Eldon  in  Iggulden  v.  May,  9  Yes.  325. 

In  Holder  v.  Taylor,  Hob.  12,  a  lease  for  years  was 
made  by  the  word  **  demise,"  and  the  lessee  brought 
an  action  of  covenant  against  the  lessor,  because  at 
the  date  of  the  lease  the  lessor  was  not  seised  of  the 
land,  but  a  stranger.  The  lessee  had  not  been 
ejected ;  but  the  court  was  of  opinion  that  the  action 
would  lie,  *'for  the  breach  of  the  covenant  was  in 
that  the  lessor  had  taken  upon  him  to  demise  that 
which  he  could  not,  for^the  word  'demisi'  imports 
a  power  of  letting.  .  .  •  But  if  it  were  an  express 
covenant  for  quiet  enjoying,  there  perhaps  it  were 
otherwiee."  The  case  is  very  shortly  reported,  and 
the  words  quoted  seem  in  the  former  sentence  to 
intimate  that  the  implied  covenant  is  a  covenant  for 
title;  but  this  is  contradicted  by  the  last  words 
referring  to  an  express  covenant  for  quiet  enjoyment 
aa  rebutting  the  implication. 

In  BumeU  v.  Lynch,  5  B.  &  0.  589,  it  was  said  by 
littledale,  J.,  that  the  word  *" demise'  imports  a 
covenant  in  law  on  the  part  of  the  lessor  that  he  has 
good  title,  and  that  the  lessee  should  quieiJy  enjoy 
daring  the  term  " ;  but  he  does  not  cite  any  authority 
for  this.  In  Line  v.  Stephenson,  4  Bing.  N.  0.  678, 
5  Ibid.  183,  it  is  admitted  somewhat  doubtfully 
byTindal,  O.J.,  that  the  word  ''demise"  may  im- 
port a  covenant  for  title  as  well  as  for  quiet  enjoy- 
ment ;  but  it  is  put  by  Alderson,  B.,  that  it  is  a 
fallacy  to  say  it  miports  t^o  covenants;  it  imports 
one,  of  which,  either  want  of  title  or  eviction  would  be 
a  breach. 

The  case  of  Stranke  v.  8U  John,  15  W.  B.  678,  L.  B. 
2  C.  P.  376,  was  referred  to,  in  which  there  was  an 
a^^reement  in  writing  to  let  for  seven  years.  This,  by 
8  ft  9  Vict.  c.  106,  oould  not  be  a  lease  for  seven 
yean,  because  it  was  not  a  deed.  It  was  therefore 
treated  as  an  a^preement  to  grant  a  lease  hj  deed, 
under  which  the  mtended  lessee  would  be  entitled  to 
investigate  the  lessor's  title  if  he  had  not  waived  that 
ri^ht.  The  action  seems  to  have  been  brought  by  the 
laiioo  on  an  implied  contract  to  make  a  good  title,  the 
breach  alleged  being  that  the  lessor  never  had  any 
xijB^t  or  title  to  let  for  the  term*  Willes,  J.,  said,  in 
Ins  judgment,  that  a  leafe  for  years  is  really  only  a 


sale  of  land  for  that  period,  and  all  sales  of  land 
imply  a  stipulation  that  the  vendor  has  a  good  titie. 
But  it  is  o^ar  law  that  no  action  will  lie  affainst  a 
vendor  for  damages  for  contracting  to  sell  land  to 
which  he  has  not  a  good  tide :  Flwreau  v.  Thomhill, 
2  W.  BL  1078 ;  Bain  v.  FothergiU,  23  W.  B.  261,  L.  B. 
7  H.  L.,  at  p.  210 ;  except,  perhaps,  to  recover  the 
expenses  to  which  the  punmaser  has  been  put  in 
investigating  such  titie.  The  case  was  dedded  on 
demurrer,  and  is  not  of  any  value  in  the  present 
discussion. 

Then,  is  the  covenant  absolute  or  limited?  In 
Andrew's  case,  2  Leon.  104,  Gro.  Elis.  214,  it  was 
held  to  be  limited,  and  that  upon  the  covenant 
implied  from  the  word  '*  demise  "  an  action  would  lie 
if  the  lessor  himself  entered  upon  the  lessee,  but  not 
if  a  stranger  entered.  This  is  consistent  with  the 
statement  in  Sheppard*s  Touchstone.  On  the  other 
hand,  in  Bolder  v.  Taylor  the  implied  covenant 
seems  to  have  been  treated  as  an  absolute  covenant 
broken  by  tiie  fact  that  the  lessor  had  no  title  at  the 
date  of  the  lease.  This  seems  ako  to  have  been  held, 
as  already  noticed,  in  Bandy  v.  Carhoright, 

Sufficient  citations  have  been  made  to  show  that 
upon  the  first  three  questions  there  is  considerable 
conflict  of  authority.  Upon  the  fourth  question  there 
is  more  uniformity.  It  seems  to  be  well  settied  that 
if  the  lessor's  interest  determines  during  the  term, 
and  the  lessee  is  thereupon  evicted,  no  action  can  be 
maintained  upon  the  implied  covenant.  In  Swanr, 
Stramham,  fiver,  257a,  the  lease  was  made  by  a 
tenant  for  life  by  deed  using  the  words  **  grant  and 
demise."  The  lessor  died  during  the  term,  and  the 
remainderman  entered  and  evictM  the  lessee.  The 
action  was  brought  upon  the  implied  covenant,  but 
it  was  held  *'  that  the  executors  of  the  tenant  for  life 
should  not  be  chai^ied  by  ^this  covenant  in  law, 
because  the  covenant  in  law  ends  and  determines 
with  the  estate  and  interest  of  the  lessor  ;  and  if  it 
had  beoi  a  covenant  in  fact  or  expressed,  or 
warranty  of  the  term  expressed,  it  would  be  other- 
wise." This  was  followed  in  Adams  v.  Oihney,  6 
Bing.,  656.  This  is  different  to  the  ordixiary  liznita- 
tion  of  an  express  covenant  for  titie,  which,  accord- 
ing to  the  Conveyancing  and  Law  of  Property  Act, 
1881, 1  is  worded  thus — *' notwithstanding  anvthing 
by  the  "  lessor  <*  or  anyone  through  whom  he  derives 
titie  otherwise  than  by  purchase  for  value  made, 
done,  executed,  or  omitted,  or  knowinglv  suffered." 
Such  a  limitation  would  have  prevented  the  lessor 
beinff  liable  for  the  want  of  titie  in  Holder  v.  Tatdor, 
or  die  interruption  in  Bandy  v.  Cartwright,  botn  of 
which  were  by  titie  paramount,  and  could  not  have 
beoi  a  breach  of  a  covenant  so  limited. 

In  the  present  case  the  Lord  Ohief  Justioe  has 
followed  the  decisions  in  Swan  v.  Stransham  and 
Adams  v.  Oihney,  which  seem  fully  to  support  his 
judgment.  The  appeal  must  be  dismissed,  with 
costs. 

Appeal  dismissed. 

Solicitors  for  the  plainti£b.  Lawless  A  Co. 

Solicitors  for  the  def endantSi  Fishers. 
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Not.  14,  25,  26,  28 ; 
Deo.  17. 


From  Chan.  Div. 
(Lord  Henchell ;  and  A. 
fimiih  and  Bigby,  L.  JJ. 

Maba  v.  Bbownb.  (a.) 

TruiUe—Brmush  of  tnut^86Uciior—TTU$Ue  de  son 
tort  —  Construdivt  trwtUt  —  Trwt  fundi  pamng 
through  solieihr^B  firm-^LiobUUy  of  partner. 

ItUnot  fvithin  the  scope  of  t?ie  implied  au^iority  of 
a  partner  in  a  eolicitor^B  hueineBs  to  oonetitute  himadf 
a  oonetructive  trustee  so  as  to  bind  his  partner  {who 
is  not  aware  of  the  dealings  by  which  the  constructive 
trust  is  established)  and  make  him  also,  Z«i62e  as  a  con- 
structive trustee. 

B.,  a  wxrtner  in  a  firm  of  solicitors^  acting  as  weU 
for  the  ae  facto  trustees  as  for  the  proposed  new  trustees 
of  a  marriage  settlement,  before  this  appointment  of  the 
new  trustees,  invested  the  trust  funds  on  mortgages  which 
resulted  in  a  loss  to  the  trust  estate.  In  an  action 
brought  to  make  the  solicitor  and  his  partner  liable  to 
rrfund  to  the  trust  estate,  losses  which  had  occurred  in 
amseguence  of  improper  investments. 

Held  {reversing  the  ^decision  of  North,  J.,  [1895]  2 
Oh.  69),  that  on  the  evidence  the  solicitor  had  tided 
ihroughout  merdy  ae  the  solicitor  of  the  trustees,  and 
that  neither  ?ie  nor  his  partner  ooM  be  held  liable  as  a 
constructive  trustee. 

Appeal  from  North,  J.  (reported  [1895]  2  Oh.  69, 
43  W.  B.  Dig.  177),  who  had  held  the  defendants, 
two  brothers  carrying  on  bnsinees  as  solidtors  in 
partnership,  liable  to  make  good  losses  which  had 
resnlted  to  tmst  fnnds  from  imptoj^  investments. 

The  fnll  statement  of  the  facts  ^nll  be  found  in  the 
jndffment  of  Lord  HerschdL 

l%e  defendants  appealed. 

Hugh  Browne,  in  person. — ^I  am  not  responsible  for 
the  losses,  because  I  acted  merely  as  the  agent  of  the 
duly  appointed  trostees. 

Swinfen  Eady,  Q.C.,  and  Boome,  for  the  defendant 
Arthur  Browne. — If  Hngh  Browne  was  not  liable, 
obyionaly  his  partner  Arthur  Browne  cannot  be  liable ; 
moreover,  no  money  passed  through  Arthur  Browne's 
hands,  and  he  had  no  control  over  it.  Bven  if  Hugh 
Browne  acted  so  as  to  make  hLnself  a  construotive 
trustee,  he  had  no  authority  to  do  so,  and  his  part- 
ner cannot  be  held  liable. 

They  referred  to  Barnes  v.  Addy,  22  W.  B.  505, 
L.  B.  9  Gh.  App.  244;  Bobertson  v.  Armstrong,  28 
Besv.  18S,  9  I^TB.  CSl  Dig.  88;  In  re  Barwm,  40 
W.  B.  637,  [1892]  2  Ch.  966. 

Coiens'Hardy,  Q.C.,  and  C.  E.  E.  Jenkins,  for  the 
respondents. — ^A  trustee  can  employ  agents,  but  a 
trustee  de  son  tort  cannot,  becaose  he  has  no 
authority:  Attomey-Oeneral  v.  Corporation  of 
Leicester,  7  Beav.  176.  [Lord  Hsbsohbll  referred  to 
Fyhrj.  Fyler,  3  Beav.  550.1  There  were  no  trustees 
in  ezistence  at  the  time  of  these  transactions,  and 
therefore  there  could  be  no  ratification  of  Browne's  acts 
by  any  person.  "Where  a  person  stands  in  a  fiduciary 
position,  as  a  solicitor  towards  his  dient,  it  is  his  duty  to 
tell  the  dient  that  his  (the  solictor's)  interest  may  con. 
fliot  with  his  du^  to  his  client,  and  that  therefore 
the  dient  should  have  independent  advice. 

They  referred  to  Lee  r.  Sankey,  21  W.  B.  286, 
L.  B.  15  Bq.  204;  Bhodes  v.  Moules,  43  W.  B.  99, 

S1895]  1  Oh.  236;  and  Moore  v.  Knight,  89  W.  B. 
12,  [1891]  1  Oh.  547. 

Sunnfen  Eady,  Q.O.,  in  reply,  referred  to  Foster  v. 
Bates,  12  IL  ft  W.  226;  StewaH  v.  Edmonds,  Wil- 


(a.)  Beported  hy  W.  Shallobobs  Goddabd,  Bsq^ 
Banister-at-Law. 


liams  on  Executors,  3id  ed.,  p.  313  (n),  noted  in  Foster 
V.  Bates;  HiU  v.  Curtis,  14  W.  B.  125,  L.  B.  1  Bq. 
90;  Blyth  v.  Fladgate,  39  W.  B.  422,  [1891]  1  Ch. 
337. 

Cur.  adv.  vuU. 

Dec.  17,  1895.~Lord  Hbbsohsll  read  the  fol- 
lowing judgment :— On  the  30th  of  Aup;ust,  1875,  a 
settlement  was  executed  on  the  marriage  of  Mrs. 
Mara,  one  as  the  plainti£b  in  this  action,  with  her 
first  husband,  Mr.  Harold  Beeves.  The  trustees  of 
this  settlement  were  Mr.  James  Walker  and  Mr. 
Bernard  James.  The  latter  was  a  solidtor,  and  his 
co-trustee  left  the  management  of  the  trust  property 
almost  entiidy  to  him.  Towards  the  end  of  theyear 
1883  Harold  Beeves  consulted  the  defendant  Hugh 
Browne  as  to  the  course  that  should  be  taken,  as  Mr. 
and  Mrs.  Beeves  entertained  grave  doubts  as  to  the 
safety  of  the  trust  investments.  The  amount  invested 
on  these  securities  exceeded  £10,000.  The  defendant 
Hugh  Browne  was  a  friend  of  Harold  Beeves,  and 
was  in  practice  as  a  solidtor  in  Nottingham  in  part- 
nership with  his  brother  Arthur  Browne,  the  other 
defen^t.  It  was  in  consequence  arranged  that 
Walker  diould  retire  from  the  trust,  and  that  the 

Kntiif  Arthur  Beeves  should  become  a  trustee  in 
stead.  To  this  all  pa^rties,  Mr.  and  Mrs.  Hardd 
Beeves,  Walker,  and  Arthur  Beeves,  assented. 
Accordingly  a  deed  was  prepared,  by  which  Mr.  and 
ytn.  Beeves,  in  whom  the  power  of  appointment  was 
vested,  appointed  Arthur  Beeves  as  trustee  in  the 
place  of  Walker.  This  deed  was  executed  by  Mr. 
and  Mrs.  Beeves  about  the  7th  or  8th  of  Januwy, 
1884.  It  was  not  executed  by  Arthur  Beeves.  On 
the  11th  of  January  a  meeting  took  place  between 
Hus^  Browne  and  James,  whidi  left  upon  the  nund 
of  Hugh  Browne  the  impression  that  the  securities 
were  not  in  order,  and,  mdeed,  that  some  of  them 
were  forgeries.  James,  however,  expressed  his 
willingness  to  take  over  tLe  securities  himsdf  and  to 
pay  the  amount  of  the  trust  funds  in  cash,  e^yressing 
mmself  willing  to  retire  from  the  trust.  A  sum  ox 
£1,405  15s.  was  at  once  forthcoming  from  James,  and 
this  was  placed  in  the  bank  of  Yates  ft  Co.  at  Liver- 
pool, to  tne  credit  of  an  account  opened  in  the  joint 
names  of  James  and  Arthur  Beeves.  I  niay  state  at 
once  that  various  moneys  were  from  tixne  to  time 
paid  by  James  to  the  credit  of  this  accoimt  until 
the  whole  of  the  trust  funds  for  idudi  he  was  respon- 
sible wen  aoocmnted  lor.  Sometime  in  January,  1884« 
soon  alter  James  had  oxprosood  his 
^  to    retire    from    the    trust,    it    was 

arranged  that  Marian  Beeves  shoidd  become  trustee 
inhisplace.  Onthe9thof  May,  1884,  a  deed  was  duly 
executed  bv  Mr.  and  Mrs.  Harold  Beeves,  as  well  as 
by  the  retiring  and  new  trustees,  b^  which  Arthur 
Beeves  and  Marian  Beeves  were  appomted  trustees  in 
the  place  of  Walker  and  James.  Tke  transactions  for 
which  it  is  sought  to  make  the  defendants  responsible 
in  the  present  action  all  took  place  between  the  pre- 
vious month  of  Januarv  and  tLe  date  of  that  deed. 
The  defendant  Hugh  Browne  was  undoubtedly  asked 
by  Harold  Beeves,  with  the  full  knowledge  of  Arthur 
Beeves,  to  look  out  for  investments  by  way  of  mort- 
ffage,  to  which  the  moneys  paid  in  1^  James  to  the 
bank  in  Liverpool  could  be  applied.  Mr.  and  Mzs. 
Beeves  were  naturally  anxious  tnat  the  money  should 
begin  bearing  interest  as  soon  as  possible.  Hog^ 
Browne  accordingly  sugsested  a  series  of  investments. 
I  do  not  differ  from  the  Teamed  judge  who  tried  tiie 
case  in  the  condusion  that  the  investments  were  not 
proper  ones  for  trustees  to  make.  The  money  was  to 
be  unt  upon  building  property  of  a  speculative  diar- 
aoter,  and  the  margm  was  not  satimctorv.  If  tt]e 
action  had  been  one  charging  the  defenaants  with 
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_  _  ace  as  solidtora,  with  a  view  to  make  them 
reeponsible  for  such  loss  as  the  trust  estate  had  sus- 
tained owing  to  the  investments  made,  it  may  well  be 
that  there  would  have  been  no  answer  to  tiie  action 
had  it  been  broueht  in  due  time,  but  any  such 
claim  is  now  barred  by  the  Statute  of  limitations. 
Theoasesouffht  to  be  made  against  the  defendants  is 
that  their  liability  is  the  same  as  if  they  had  been  the 
appointed  trustees  of  these  trust  funds,  and  boundas 
sooh  to  see,  not  ovly  that  the  investments  were 
within  the  terms  of  the  investment  clause,  but  that  ^ey 
were  of  a  nroper  nature.  The  learned  judffe  in  the  oourt 
below  held  that  the  plainti£b  had  establi^ed  their  case. 
**The  moneys,"  he  said,  *<laid  out  by  him  (Hugh 
Brown)  while  there  were  no  trustees  were  advanced 
upon  Ins  own  responsibility,  he  being  a  principal  in  the 
matter,  and  not  a  mere  agent  for  persons  unoer  whose 
lawful  directions  he  was  acting."  I  find  mjrself 
quite  unable  to  take  this  view  of  the  facts.  I 
becomes  necessary  now  to  advert  more  particularly 
to  the  manner  in  which  the  trust  funds  came  into 
the  hands  of  Hugh  Browne.  In  each  specific  case 
the  particulars  of  the  investment  whioJi  Hugh 
Browne  had  to  propose  were  oonmiunicated  to  Arthur 
Beeves,  and  a  cheque  was  drawn  for  the  purpose 
of  being  applied  to  that  particular  investment, 
the  cheque  being  signed  by  both  Arthur  Beeves 
and  James,  in  whose  names  the  banking  account 
stood,  and  the  money,  when  so  received  by  Hugh 
Browne,  was  paid  over  to  the  intended  mortgagors. 
It  is  true  that  in  two  instances  Hugh  Browne  had 
himself  advanced  a  portion  of  the  sum  which  the 
mortgagor  required,  and,  of  course,  paid  over  to  the 
intending  mortgagor  the  balance  only,  and  that  he 
sometimes  delayed  paying  a  portion  of  the  sum 
agreed  to  be  advanced  until  &e  mortgagor  had 
nrooeeded  further  with  the  buildings  he  was  erecting, 
but  I  do  not  think  these  circumstances  make  any 
diffarenoe.  The  moneys  sent  by  Arthur  Beeves  and 
James  were  in  every  case  applied  to  obtaining  the 
investments  for  the  purpose  of  which  they  were  sent. 
James,  indeed,  probably  was  not  made  aware,  as 
Arthur  Beeves  was,  of  the  particulars  of  the  proposed 
investments,  and  perhaps  did  not  Ixouble  himself 
about  them,  but  ne  undoubtedly  knew  that  the 
mone^  was  being  sent  for  investment  on  mortgage 
securities  which  had  been  offered,  since  that  very 
oironmstanoe  was  employed  as  a  means  of  putting 
pressure  upon  him  to  complete  as  speedily  as  possible 
payment  mto  the  bank  of  the  fuU  value  of  the 
trost  estate.  It  was  conceded  by  Mr.  Oosens-Hardy, 
in  his  argument  for  the  respondents,  that,  if  the 
tranaactions  now  impeached  had  taken  place  after 
the  date  of  the  deed  of  appointment  of  May,  1884,  he 
could  not  have  maintained  'that  the  defenaant  Hugh 
Browne  was  to  be  regarded  as  a  constructive  trustee. 
North,  J.,  appears  to  have  taken  the  same  view,  for 
he  refused  relief  in  respect  of  advances  made  when 
the  trusteeship  was,  as  he  said,  full.  In  my  opinion 
the  distinction  made  is  not  a  sound  one.  I  ao  not 
think  that  it  is  correct  to  say  that  prior  to  that 
date  there  were  no  trustees.  It  appears  to  me  that 
from  the  date,  at  all  events,  when  the  account  was 
opened  in  the  names  of  Arthur  Beeves  and  James, 
down  to  the  appointment  by  deed  fai  the  May 
following,  those  two  gentlemen  were  the  trustees  of 
the  sett&nent.  It  maj  be  quite  true  that,  when 
the  droumstanoes  of  suspicion  in  relation  to  James's 
conduct  became  known  to  Arthur  Beeves  after  the 
the  11th  of  January,  he  was  unwilling  to  be  joined 
with  James  as  trustee,  and  that,  if  he  had  not 
Intermeddled  with  the  trust  in  any  way,  the  deed  of 
i^pointment  executed  by  Mr.  and  Mrs.  Beeves  would 
liave  been  ineffectual.  But,  in  the  circumstances 
idiich  actually  occurred,  I  cannot  treat  that  instruo 


ment  as  a  mere  nullity.  Arthur  Beeves  actually 
became  a  joint  recipient  with  James  of  the  whole  of 
the  trust  funds,  and  jointly  with  him  disposed  of  them 
at  a  time  when  James,  though  he  had  enressed 
his  willingness  to  retire,  was  still  a  nrustee. 
It  is  admitted  that  Beeves  by  so  doing  subjected 
himself  to  the  responsibilities  of  a  trustee  in 
respect  of  that  trust  fund.  He  became,  it  is  said,  a 
trustee  de  Bon  tori.  But  does  it  not  seem  strange  thus 
to  designate  him  when  he  had,  immediatelT  before 
this,  bMn  appointed  a  trustee  with  his  assent  by  those 
who  were  competent  to  make  the  appointment  F  It 
is  surely  more  reasonable  to  refer  his  acts  as  trustee 
to  this  appointment  than  to  treat  them  as  tortious. 
In  my  opiuion,  therefore,  the  trusteeship  was  full 
during  the  period  covered  by  the  transactions  in 
question  as  truly  as  it  was  after  the  subsequent 
month  of  May,  and  the  learned  counsel  for  the 
respondents  made,  in  my  opinion,  no  greater  conces- 
sion than  he  was  compelled  to  make  when  he  con- 
ceded that,  if  the  money  had  come  into  Huffh 
Browne's  hands  from  duly  appointed  trustees  for 
appUoation  upon  specific  mvestments,  his  respon- 
sibility would  nave  been  that  of  a  solicitor,  and  not  of 
a  trustee.  I  think  it  right,  however,  to  say  that  I 
am  not  satisfied  that,  even  if  Arthur  Beeves  is  to  be 
regarded  as  not  bavins  been  duly  appointed,  the 
result  would  have  been  ai£EiBrent.  Hujg;h  Browne  was 
certainly  not  purporting  or  intendiog  to  act  as 
trustee,  nor  was  he  supposed  l^  any  one  to  be  so 
aothig.  He  purported  to  act  throughout  as  solicitor, 
and  was  understood  by  all  pities  to  be  so.aoting. 
Even  conceding  that  he  miffht  in  some  droumstances, 
notwithstanding  this,  be  beld  liable  as  a  trustee, 
what  are  the  dromnstances  here?  James  was 
undoubtedbr  a  trustee,  and  Arthur  Beeves,  with  the 
assent  of  Walker,  the  other  trustee,  and  of  those  who 
had  the  power  of  appointing  a  new  trustee,  acted  as 
such.  Although  James  may  not  have  troubled  him- 
self about  the  mvestments,  I  can  entertain  no  doubt 
that  both  he  and  Arthur  Beeves  regarded  and  dealt 
with  Hugh  Browne  as  solicitor  to  uie  trust,  and  as 
such  haified  to  him  the  tmst  fimds  to  be  applied  to 
specific  investments. 

Under  circumstances  sndi  as  these  I  am  not,  as  at 
present  advised,  prepared  to  hold  that  Hugh  Browne 
would  be  liable  as  a  constructive  trustee.  IHiat  I 
have  already  said  is  sufficient  to  diiftose  of  fin 
action.  But  I  desire  to  add  that,  even  if  in  the  cir- 
cumstances of  this  case  Huffh  Browne  had  been  held 
liable  as  a  trustee,  I  should  still  have  come  to  the 
conclusion  that  tlie  defendant  Arthur  Browne  was 
not  so  liable.  The  only  case  'against  him  is  that, 
during  the  period  covered  by  these  transactions,  he 
was  in  partnership  as  a  solicitor  with  the  other  defen- 
dant. He  took  no  part  in  them  and  was  ignorant  of 
their  nature.  In  my  opinion  it  is  not  within  the 
scope  of  the  implied  authority  of  a  partner  in  such  a 
busmess  that  he  should  so  act  as  to  make  himself  a 
constructive  trustee,  and  thereby  subject  his  partner 
to  the  same  liability. 

I  think  the  appeal  must  be  allowed,  and  the  action 
dismissed,  withoosts. 

A.  L.  Smith,  L  J. — ^In  this  case  North,  J.,  has  held 
two  solicitors,  Mr.  Hugh  and  Mr.  Arthur  Browne, 
liaUe  as  constructive  trustees  to  make  good  a  loss 
which  has  accrued  to  a  trust  fund  by  reason  of  its 
haviujg  been  invested  in  improper  securities,  and  the 
question  is  whether  either  or  both  of  these  gentlemen 
are  so  liable.  The  plainti£b  are  Mrs.  Mara,  who  has 
a  life  interest  in  we  trust  funds,  her  two  infant 
children,  and  the  present  trustees  of  the  fund.  No 
case  is  made  against  the  defendants  that  ' 
liable  to  make  good  the  IomI^  reason  of 
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whilst  aotixig  as  solicitors,  and,  had  it  been,  the  de- 
fendants would  have  had  a  good  answer  to  such  a 
claim  by  either  Mrs.  Mara  or  the  tmstees,  under  the 
Statute  of  limitations ;  for  the  investment  of  the  trust 
funds,  which  is  the  subject-matter  of  comnlaint,  took 
Blace  as  long  ago  as  the  months  of  February  and 
March,  1884,  and  the  writ  in  the  action  was  not  issued 
till  the  7th  of  November,  1890 ;  and,  as  regards  the 
infant  plaintiffs,  the  case  in  the  House  of  lx>rds  of 
Bae  ▼.  Meek,  14  App.  Cas.  558,  38  W.  B.  Dijg.  179, 
shows  that  they  could  not  maintain  an  action  for 
negligence  against  the  defendants ;  for  the  breach  of 
duty,  if  it  existed,  was  to  the  trustees  and  not  the 
beneficiaries. 

The  ^ts  are  these :  [The  Lord  Justice  stated  the 
facts,  which,  so  far  as  material,  have  been  already  set 
out  in  the  judgment  of  Lord  Herschell.] 

North,  J.,  found,  and  I  agree  with  him,  that  eight 
of  the  mortgages  taken  for  the  trust  funds  were 
speculative  and  risky,  and  not  such  as  could  be  justi- 
fied Inr  a  trustee — in  fact,  these  investments  constituted 
breaches  of  trust.  Although  this  might  well  render 
the  trustees  liable  for  a  brMoh  of  trust,  it  certainly 
per  ee  does  not  render  their  solicitors  so  liaUe.  But 
it  is  said  that  tiie  facts  shew  that  there  diould  be 
imputed  to  Mr.  Hugh  Browne  the  character  of  a 
trustee,  or  in  other  words  that  he  was  a  trustee  de  eon 
tori;  and  upon  this  ground  the  learned  judge  has  hdd 
him  liable.  It  is  not  contended  on  behalf  of  the 
plain tiffJB  that  Mr.  Hugh  Browne  has  been  fg^ulty  of 
any  fraudulent  or  dishonest  conduct  to  the  mjury  of 
the  ceetui  que  truete,  nor,  to  use  Lord  Langdale's 
words  in  J^yler  v.  Fyler,  3  Beav.  550,  at  p,  561,  did 
he,  being  a  solicitor,  **  take  advantage  of  ms  position 
to  acquire  a  benefit  for  himself  at  the  hasard,  if  not  to 
the  prejudice,  of  the  trust " ;  but  it  was  said  that  he 
had  made  himself  a  constructive  trustee,  which,  as 
ftur  as  I  know,  is  the  same  thing  as  a  trustee  de  eon 
tori.  Now,  what  constitutes  a  trustee  de  eon  torif 
It  appears  to  me  if  one,  not  being  a  trustee  and  not 
having  authority  from  a  trustee,  takes  upon  himself  to 
intermeddle  with  trust  matters  or  to  do  acts 
characteristic  of  the  office  of  trustee,  he  may  therelj^ 
make  himself  what  is  called  in  law  a  trustee  of  his 
own  wrong — i.e.,  a  trustee  de  eon  tort,  or,  as  it  is 
also  termed,  a  constructive  trustee. 

Lord  Selbome,  when  Lord  Ohancellor,  dealt  with 
this  question  in  Bamee  v.  Addy,  He  says,  <'  That 
responsibility  (i.e.,  of  a  trustee)  may,  no  doubt,  be 
extended  in  equity  to  others  who  are  not  properly 
trustees,  if  they  are  found  either  making  themselves 
trustees  de  eon  tort,  or  actually  participatmg  in  any 
fraudulent  conduct  of  the  trustee  to  the  injury  of  the 
oeeiiU  quetrtui;  but  on  the  other  hand  strangers  are 
not  to  be  made  constructive  trustees  merely  oecause 
thev  act  as  the  agents  of  trustees  in  transactions 
witmn  their  legal  powers,  transactions  of  which  a 
court  of  equity  may  disapprove,  unless  these  agents 
receive  and  become  chargeable  with  some  part 
of  the  trust  property,  or  unless  they  assent  wi^ 
knowledge  in  a  dishonest  and  fraudulent  design  on 
the  part  of  the  trustees " ;  and  James,  L.J.,  added, 
«I  most  cordially  concur  in  the  general  principle 
with  which  the  Lord  Chancellor  began  his  judgment. 
I  have  long  thought,  and  more  than  once  expressed 
my  opinion  from  this  seat,  that  the  court  has  in  some 
cases  gone  to  the  very  verge  of  justice  in  nuJdng 
good  to  eeetui  que  truete  the  consequences  of  breaches 
of  trust  of  tbeir  trustees  at  the  expense  of  persons 
perfectly  honest,  but  who  have  been  to  some  more  or 
less  dM^ree  injudicious.  I  do  not  think  it  is  for  the 
good  of  ceetui  que  truete,  or  the  good  of  tiie  world, 
tiiat  those  cases  should  be  extended."  In  this,  if  I 
maar  sav  so,  I  entirely  agree. 
Uk  uie  present  case  Mr.   Hugh  Browne 


became  possessed  of  the  trust  funds  exoeptin^^  for 
the  purpose  of  transferring  them  from  the  joint 
account  at  Messrs.  Yates'  Bank  to  the  mort- 
gagors, which  he  faithfully  carried  out,  and 
which  he  did  with  the  sanction  of  Mr.  James 
and  of  Mr.  Arthur  Beeves,  who  had  been  appointed 
trustee  under  the  circumstances  above  mentioned,  and 
no  one  can  suggest  any  knowledge  in  Mr.  Hush 
Browne  of  a  fraudulent  design  on  the  part  of  the 
trustees,  for  the  simple  reason  that  no  sudi  design  in 
fact  existed.  In  my  judgment,  the  true  inferenoe  to 
be  drawn  from  the  facts  of  this  case  is  that  Mr.  Hugh 
Browne  between  January,  1884,  and  the  9th  of  May, 
1884,  acted  as  solicitor  for  Mr.  James  and  Mr.  Arthur 
Beeves,  and  that  he  never  assumed  to  act  otherwise, 
that  he  never  intended  to  act  otherwise,  and  that,  in 
truth,  he  never  did  act  otherwise. 

Mr.  Oosens-Hardy,  on  behalf  of  the  plaintiffii, 
admitted,  and  I  think  that  his  admission  was 
well  founded,  that  if  the  deed  of  the  9th  of 
May,  1884,  appointing  Mr.  Arthur  Beeves  and 
his  sister  Manan  trustees  had  been  executed  in 
January,  1884,  he  could  not  have  contended  that 
Mr.  Hugh  Browne  was  acting  otherwise  than  as 
solicitor  to  the  trustees  in  what  he  did  between 
January  and  the  9th  of  May,  1884,  for  he  would 
then  have  been  acting  for  principals  — 1.6.,  for 
trustees  in  transactions  within  their  legal  power — bat 
he  contended  that  as  the  deed  was  not  executed  untQ 
the  9th  of  May,  1884,  Mr.  Arthur  Beeves  up  till  then 
was  at  the  most  a  mere  trustee  de  eon  tort,  and  that 
Mr.  James,  although  an  undoubted  trustee,  was  not 
permitting  Mr.  Hugh  Browne  to  act  for  him,  and 
consequently,  Mr.  Hugh  Browne  having  no  principals, 
he  must  be  held  to  have  been  a  principal  himself, 
and  therefore  a  trustee  de  eon  tort.  But  why  is  it  to 
be  said  that  Mr.  Arthur  Beeves  between  January  and 
the  9th  of  May,  1884,  was  merely  a  trustee  deeontcrtf 
He  had  been  appointed  trustee  by  deed  under  seal  in 
January,  1884,  and  he  at  once  undertook  the  burden 
of  the  trust,  and  the  impeached  investments  did  not 
take  place  until  afterwards — ^viz.,  between  the  20th 
of  February,  1884,  and  the  14th  of  March,  1884. 
In  my  judgment  it  is  incorrect  to  hold  that  he  was 
acting  as  trustee  de  eon  tort;  why  is  this  to  be 
assumed  P  The  learned  judge  came  to  the  condusion 
that  Mr.  Arthur  Beeves  never  acted  under  the 
deed  of  January,  1884,  and  he  holds  that  it 
was  abandoned ;  but  why  is  this  to  be  so  held  ? 
We  find  Mr.  Arthur  Beeves  after  its  execution  at  oooe 
entering  upon  the  business  of  the  trust ;  and  v^y  is  it 
to  be  assumed  and  held  that  he  then  acted  as  a  trustee 
in  his  own  wrong  rather  than  as  a  properljr  appointed 
trustee  P  I  can  draw  no  such  inference.  It  is  true  that 
in  1890  Mr.  Hugh  Browne  ran  his  pen  through  this 
si^^tures  of  Mr.  and  Mrs.  Harold  Beeves,  lest,  as  he 
said,  any  person  should  mistake  the  deed  for  a  living 
one ;  but  this  was  many  years  after  it  was  exeontea 
and  at  a  time  when  it  was  no  longer  needed,  for  the  deed 
of  the  9th  May  of  1 884,  was  all  that  vras  then  required. 
The  learned  judge  ako  held  that  Mr.  Hugh  Browne 
could  not  say  that  he  was  acting  as  solicitor  for 
James,  for  he  had  treated  him  as  a  hostile  par^.  Bat 
with  submission,  although  this  was  so  at  <me  tima, 
the  learned  judge  appears  to  me  to  have  omitted  to 
notice  the  part  taken  by  James,  as  he  made  good  tbB 
trust  fund,  in  drawing  the  cheques  in  conjunoticn  with 
Arthur  Beeves  upon  their  joint  account  at  Measza. 
Yates'  bank  with  the  express  object  that  the  moneys 
so  obtained  should  be  mvested  by  Hugh  Browne 
for  the  trust.  Upon  these  questions  of  ftMJt  I  find 
mytM  differing  nom  the  learned  judge.  In  my 
opinion,  between  January,  1884,  and  the  9th  of  Maj» 
1884,  it  has  been  proved  that  Mr.  Hugh  Browna  was 
acting  for  Mr.  James  and  Mr.  Arthur  Beeves  ini 
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tlie  iBTeitiiiflnt,  tlmt  they  were  the  de  /ado  trustees, 
sod  iibat  he  had  them  as  principals,  and  tiiat  in  what 
h/n  did  he  was  not,  therefore,  a  trustee  de  Bon  tort. 
This  8n£Boes  to  determine  this  case ;  bat  had  Mr.  Hagh 
Browne  been  acting  as  a  trustee  de  son  tort  I  do  not 
•ee  how  that  dronmstance  renders  Mr.  Arthur  Browne, 
Mb  partner,  liable  for  the  consequences  attaching  to 
Boch  a  position.  It  is  not,  however,  necessary  to  dis- 
cois  this,  nor  the  point,  so  much  debated  at  the  bar, 
ss  to  what  would  have  been  Mr.  Hugh  Browne's 
position  if  he  acted  for  Mr.  James,  who  was  an  actual 
trustee,  and  Mr.  Arthur  Beeves,  if  he  had  been  merely 
a  trustee  designated  and  not  actually  appointed.  For 
these  reasons  I  think  that  this  appeal  should  be 
allowed,  with  costs,  and  that  the  action  must  be 
dismissed,  with  costs. 

RiOBT,  L.J.,  stated  the  facts,  and  continued: — 

Kthe  Conveyancing  Act,  1881,  s.  31,  sub-section  1, 
.  and  Mrs.  Beeves  had  power  to  appoint  him 
(Arthur  Beeves)  by  writing,  and  their  execution  of 
the  deed  of  appointment  on  the  7th  or  8th  of 
January,  1884,  followed  by  his  acceptance,  operated 
as  a  valid  appointment.  By  sub-section  5  of  the 
aame  section  everv  new  trustee  so  appointed,  as  well 
before  as  after  ail  the  trust  property  becomes  by 
law  or  by  assurance  or  otherwise  vested  in  him,  is 
to  have  the  same  powers,  authorities,  and  discretions, 
and  may  in  all  respects  act  as  if  he  had  been  origin- 
ally appointed  a  trustee  by  the  instrument  creating 
the  trust. 

Whatever  was,  at  the  time  or  afterwards,  thought 
by  the  parties,  Arthur  Beeves  and  James  were 
trustees  in  the  interval  between  the  acceptance  of  the 
trust  by  Arthur  Beeves  and  the  retirement  of  James, 
which  followed  on  the  8th  of  May,  1884.  It  was 
dmnig  that  interval  that  all  the  investments  in 
respect  of  which  relief  has  been  granted  were  made ; 
the  investments  themselves,  however  improvident 
they  may  have  been,  were  within  the  legal  powers  of 
the  trustees.  The  defendant  Hugh  Browne,  in  all 
that  he  did  during  the  interval,  acted  in  the  capacity 
of  solicitor  for  one  of  the  two  trustees,  whose  direc- 
ticms  as  to  investments  were  accepted  and  acted  upon 
by  ^e  other.  The  deed  executed  by  Mr.  and  Mrs. 
Beeves  on  the  7th  or  8th  of  January  was  very 
nat^irally  left  incomplete  in  order  that  a  deed 
suitable  to  tiie  new  state  of  things  might  be  substi- 
tuted for  it,  but  its  effect  as  an  appointment  in 
writing  was  not  in  the  least  altered. 

Under  these  circumstances  it  seems  to  me  that 
Hugh  Browne  cannot  be  made  liable  as  constructive 
trustee,  and  it  is  too  late  to  make  him  liable  as 
BoUdtor.  I  do  not  think  that  the  circumstances  of 
the  appointment  of  Arthur  Beeves,  and  the  efiEeot 
of  the  deed  executed  by  Mr.  and  Mrs.  Beeves  as  an 
appointment  in  writmg  under  the  Oonveyanoing 
Act.  1881,  were  so  clearly  called  to  the  attention 
of  Nortii,  J.,  as  they  were  on  the  appeal.  If  they 
had  been,  I  think  that  he  would  have  arrived 
at  a  different  conclusion  from  that  at  which  he  did 
arrive.  I  gather  from  his  judgment  that  he  would, 
if  satisfied  of  the  facts,  have  deedt  with  the  questions 
of  law  as  this  court  is  now  doing.  The  conclusion 
to  which  we  have  arrived  raiders  it  unnecessary  to 
consider  in  detail  the  questions  of  law  which  might 
have  arisen  if  Arthur  Beeves  had  only  been  what  was 
c^led  in  argument  trustee  designate.  I  wish,  how- 
ever, to  reserve  for  future  consideration,  whenever 
the  case  may  arise,  how  far  a  solicitor,  acting  as 
•olicitor  for  a  de/ado  trustee,  can  be  made  liable  as  a 
constructive  trustee  merely  by  reason  of  a  defect  in 
title  of  his  principal.  I  think,  also,  with  Lord 
Henchell,  that  it  is  not  within  the  scope  of  a 
aoUottor's  business  to  constitute  himself  a  constructive 


trustee,  so  as  to  bind  a  partner  and  make  him  also 
liable  as  a  constructive  trustee,  although  he  is  not 
aware  of  the  dealings  by  which  the  constructive  trust 
is  established. 

Appeal  allowfd. 

Solicitors  for  the  appellants,  Swann  &  Co. 

Solicitors   for   the    respondents,    Bteadman^     Van 
Praagh,  Sime,  A  Co. 


Sig^  emxX  of  ^mXitt. 


Feb.  25. 


Q.  B.  Div.  ) 

(Wills  and  Wright,  JJ.)  j 

DSNKY  V.  BeNNBTT.  (a.) 

County  court — PracHce — Action  againat  a  county  court 
bailiff— Statutory  defence — County  Courts  Act,  1888 
(51  dr  52  Vict.  c.  43),  a.  d^Spectal  defence,  notice  of 
—County  Court  Bulea,  1889,  ord.  10,  rr.  10,  18a. 

The  d^ence  afforded  to  county  court  bailiffs  by  section 
54  of  the  County  Courts  Ad,  1888,  being  a  statutory 
defence,  notice  must  be  given  as  provided  by  the  County 
Court  Rules,  1889,  ord.  10,  rr.  10,  18a,  if  a  county 
court  bailiff  intends  to  rely  on  the  sedion  as  a  d^ence 
to  an  adion  against  him. 

Appeal  of  the  defendant  from  the  Oounty  Court  of 
Lancashire. 

The  action  was  brought  to  recover  treble  damages 
and  treble  costs  under  2  W.  &  M.,  sees  1,  c  5,  s.  4, 
for  proved  breach  and  rescue  of  certain  goods  and 
chattels. 

On  the  23rd  of  November,  1894,  a  certificated  bailiff, 
acting  under  the  instructions  of  the  plaintiff,  dis- 
trained the  goods  and  chattels  of  Howe,  who  was  the 
plaintiff's  tenant,  for  £14  10s.  arrears  of  rent  then 
owing  by  Howe  to  the  plaintiff. 

On  the  10th  of  December  the  defendant,  who  was  a 
county  court  bailiff,  seized  Howe's  goods  under  three 
warrants  of  execution,  notwithstanding  the  protests 
of  the  plaintiff's  bailiff,  and  sold  them. 

At  the  trial  of  the  action  the  defendant  produced 
the  warrants  imder  which  he  seized  the  goods ;  but 
he  had  not  given  notice  of  his  intention  to  rely  on 
section  54  of  the  County  Courts  Act,  1888,  as  a 
defence  to  the  action.  The  county  court  judge  gave 
judgment  for  the  plaintiff  for  the  amount  daimed. 
The  defendant  appealed. 

The  County  Courts  Act,  1888,  s.  54,  is  as  follows : 
No  action  shall  be  commenced  against  any  bailiff 
.  for  anything  done  in  obedience  to  any 
warrant  under  the  hand  of  the  registrar  and  the  seal 
of  the  court  until  demand  has  been  made  or  left  at 
the  office  of  such  bailiff  by  the  party  intending  to 
bring  such  action,  or  by  nis  solicitor  or  agent,  in 
writing  signed  by  the  party  demanding  the  same,  of 
the  perusal  and  copy  of  such  warrant,  and  the  same 
has  oeen  refused  or  neglected  for  the  space  of  six 
days  after  such  demand;  and  in  case  after  such 
demand  and  compliance  therewith  by  showing  the 
said  warrant  to  and  permitting  a  copy  to  be  taken 
thereof  by  the  party  demanding  the  same,  any  action 
shall  be  brought  against  such  bailiff  or  other  person^ 
acting  in  his  aid  for  any  such  cause  as  aforesaidwith- 
out  making  the  registrar  who  signed  or  sealed  the 
said  warrant  defendint,  on  producing  or  proving  such 
warrant  at  the  trial  of  such  action  a  veidict  smdl  be 

(a.)  Beported  by  F.  O.  BoBnrsoir,  Esq.,  Barrister- 
at-Law. 
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given  for  the  defendant,  notwithstanding  any  defect 
of  jnrisdiotion  or  other  irregularity  in  the  said 
warrant.  .  .  .  The  Ooun^  Court  Bales,  1889, 
ord.  10,  r.  18a,  provides  that:  "Wlien  in  any  action 
the  defendant  relies  upon  any  statutory  defence  or 
any  defence  of  which  he  is  required  by  any  statute  to 
give  notice,  he  shall  in  his  statement  set  forth  the 
year,  chapter,  and  section,  or  the  short  title  thereof, 
and  the  particular  matter  upon  which  he  relies. 
Ord.  10,  r.  10,  requires  notice  of  the  intention  to  rcdy 
on  the  ground  of  defence  mentioned  in  ord.  10,  r.  18a, 
to  be  filed  five  dear  days  before  the  return  day. 

Carringtan,  for  the  defendant.  —  Section  54  ex- 
pressly enacts  that  no  action  shall  be  commenced 
against  a  bailiff  unless  the  prescribed  formalities  have 
been  complied  with,  and  therefore  this  was  not  a  case 
in  which  a  notice  of  a  special  defence  is  required  by 
the  county  court  rules. 

He  referred  to  Kay  v.  Atherton  Local  Board,  42 
J.  P.  792 ;  AUright  v.  Perks,  9  Times  L.  B.  235. 

[Other  points  were  also  raised  in  argument,  to 
wmch  it  is  not  necessary  to  refer  in  this  report.] 

Corrie  Onmt,  for  the  plaintiff. — Any  defence  based 
on  a  statute  is  a  statutory  defence  within  the  mean- 
ing of  ord.  10,  rr.  10,  18  a.  If  the  defendant  in- 
tended to  rely  on  section  54  at  the  trial  he  ought  to 
have  filed  the  requisite  notice. 

Wills,  J .,  after  dealing  with  the  other  i>oints  in 
the  case,  said :  Under  the  circumstances  of  tus  action 
it  is  dear  that  section  54  of  the  County  Courts  Act, 
1888,  affords  protection  to  the  defendant ;  but  he  did 
not  give  notice  of  his  intention  to  rdvon  that  section. 
It  does  not  seem  to  me  to  be  possible  to  draw  any 
distinction  between  a  defence  based  on  section  54  of 
that  Act  and  the  defence  of  insuffident  notice  of 
action  under  the  Police  Act,  which  the  court  hdd  in 
AUright  v.  Perks  to  be  a  statutory  defence  requiring 
notice.  Following  that  decision,  I  am  of  opinion  that 
the  defendant  could  not  rdy  on  section  54  unless  he 
had  previoudy  complied  with  the  rules  as  to  notice. 
The  county  court  judge  would  have  had  jurisdiction 
to  adjourn  the  case  on.terms  in  order  that  the  notice 
miffht  be  given,  but  no  application  was  made  to  him 
to  do  so,  and  the  only  question  for  us  is,  whether  he 
was  right  on  the  question  before  him?  For  the 
reasons  which  I  have  given  I  think  he  was  right,  and 
therefore  the  appeal  must  be  dismissed. 

W&IOHT.  J. — ^I  entirdy  agree.  I  think  the  case  of 
Davey  v.  Wame,  14  M.  ft  W.  199,  strongly  supports 
the  view  that  this  was  a  defence  of  which  notice 
should  have  been  given. 

Appeal  dismissed* 

Solidtors  for  plaintiff,  T.  R.  Hargreaves,  for  Johnson 
A  Tilly,  Lancaster. 

Solidtors  for  defendant,  Kingdon,  Wilson,  d:  Webb, 
for  Poole,  Barrow-in-Furness. 


aB.Div.  \  «,    „ 

(Lindley  and  Kay,  L.JJ.)  /  ^^^'  "• 

PsABSON  {ApwUani)  v.  The  Bsloian  Mills  Co. 

(Ldcitbd)  [BespondenU).  (a.) 
Fadory^Cleaning  of  machinery— Child  cleaning  fixed 

part  of  machine  in  moHon^Factory  and  Workshop 

^d,  1878(41  Vict,  c  16),  s.  9. 

A  child  is  not  allowed,  under  section  9  of  the  Factory 

(a.)  Beported  Ij  Sir  Shxbstoit  Bakmsl,  Bart, 
mnister-at-Law. 


and  Workshop  Act,  1878,  to  dean  any  part  of  a  machine 
in  afadory — whether  such  part  be  fixed  or  in  motion — 
while  the  machine  itsslf  is  in  motion  by  the  aid  of  steam, 
water,  or  other  mechanical  power. 

Special  case  stated  by  justices  acting  in  and 
for  the  dividon  of  Oldham,  in  the  county  of  Lan- 
caster. 

On  the  26th  of  June,  1895,  an  information  and 
complaint  preferred  by  ^e  appellant,  an  inspector 
of  factories,  against  the  respondents,  was  heara  and 
determined  by  the  justices  in  petty  sesdous,  and  was 
dismissed  by  them. 

The  information  and  complaint  was  that  on  the 
22nd  of  May,  1895,  the  respondents,  being  the  ooou- 
mers  of  a  certain  factory  within  the  meaning  of  the 
Factory  and  Workshop  Act,  1878,  did  then  and  there, 
in  contravention  of  section  9  of  the  Factory  and 
Workshop  Act,  1878,  allow  a  certain  child  to  dean  a 
part  of  the  machinery  while  the  same  was  in  motion 
by  the  aid  of  steam. 

The  following  facts  were  proved  or  admitted  upon 
the  hearing. 

The  respondents  are  cotton  spinners,  and  carry  on 
business  at  the  Belgian  Mill,  Boyton. 

The  child  gave  evidence  that  he  was  deven  vears 
of  age,  that  he  was  employed  at  the  respondeotB* 
mill  as  a  *'  little  piecer  " ;  that  on  the  day  in  question 
he  was  deaning  ^e  front  part  of  the  roller  beam 
when  the  appdlant  spoke  to  him,  and  that  the 
machine  (a  spmninff  mule)  was  runnixig  at  the  time. 
A  roller  beam  is  a  fixed  purt  of  a  spinning  mule. 

In  cross-examination  the  child  stated  that  he  was 
using  a  wire  behind  the  ored  to  dean,  and  that  he 
did  not  think  that  what  he  was  doing  was  danger- 
ous ;  that  the  piecing  is  done  by  the  '*  big  piececs" 
and  tiie  '*  minders,"  and  that  beddes  keeping  the 
floors  and  the  fixed  machinery  dean  and  Udy  there 
was  very  little  for  him  to  do. 

The  secretary  of  the  Master  Cotton  Spinners'  Asso- 
ciation and  the  president  of  the  Opmtive  Cotton 
Spinners'  Association  gave  evidence  that  in  their 
opinion  this  deaninff  was  not  dangerous. 

The  appellant  in  his  evidence  stated  that  he  saw 
the  child  in  the  Bdgum  Mill  on  the  22nd  of  May 
deaning  part  of  the  machine  while  the  machine  was 
in  motion  by  steam  power. 

It  was  admitted,  and  the  justices  found  as  a  fset, 
that  the  part  of  the  machine  that  the  child  was  clean- 
ing was  not  in  motion,  but  that  the  machine,  of  whidi 
part  was  being  deaned,  was  in  motion.  They  also 
found  as  a  fact  that  the  deaning  in  question  was  not 
dangerous. 

Section  9  of  the  Factory  and  Workshop  Act,  1878, 
provides : — 

"  A  diild  shall  not  be  allowed  to  clean  any  part  of 
the  machinery  in  a  factory  while  the  same  is  m 
motion  by  the  aid  of  steam,  water,  or  other  mechani- 
cal power ;  a  diild  .  .  .  allowed  to  dean  or  to 
worx  in  contravention  of  this  section  shall  be  deemed 
to  be  emi^yed  contrary  to  the  providons  of  this  Act " ; 
and  by  section  96  a  <<  child  "  means  a  person  uadsr 
the  age  of  fourteen  years. 

The  justices  were  of  opinion  that  section  9  of  the 
Factory  and  Workshop  Act,  1878,  does  not  prevent 
the  deaningof  a  fixed  part  of  a  running  madims. 

The  queraon  for  the  opinion  of  uie  court  wss 
whether  section  9,  paragraph  1,  of  the  Fa<rtory  snd 
Workshop  Act,  1878,  appUes  to  the  deaning  by  a  ohild 
of  a  fixed  part  of  a  machine  in  motion  by  staas, 
water,  or  oUier  mechaniml  power. 

Henry  Sutton,  for  the  appdlant^The  jnstiosi 
were  wrong  in  thdr  construction  of  the  section.  Th» 
word  *'8ame"  in  the  section  refers  to  the  word 
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Yates  (AppsLLAirr)  v.  Higgin s  and  Othbrs  (Bbspondbnts). 
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"maohmery,"  and  not  to  the  word  "part"  The 
aeotkm,  therefore,  ought  to  be  read  thus  :  **  A  child 
•hall  not  be  allowed  to  clean  any  ^tfurt  of  the  machin- 
ery while  the  machinery  is  in  motion."  This  clearly 
prohifaits  the  cleaning  of  the  fixed  part  of  a  machine 
while  that  machine  is  in  motion ;  and  that  most  have 
beeo  the  object  of  the  section,  as  a  child  may  be  in  as 
great  danger  while  cleaning  the  fixed  part  of  a 
machine  in  motion  as  in  cleaning  the  movmg  part  of 
the  machine.  The  object  clearly  was  to  heep  a  child 
away  from  moving  xnachines  altogether.  The  jas- 
tioes  have  found  that  this  cleaning  was  not  danger- 
ous; bnt  this  finding  has  nothing  to  do  with  ttte 
ooDstraotion  of  the  section.  The  appdUant  could 
have  called  evidence  to  show  that  it  was  dangerous, 
hat  he  wishes  to  get  a  decision  on  the  question  of 
the  construction  of  the  section. 

The  respondents  did  not  appear. 

LiRDLET,  L.J. — ^The  question  is  an  extremely  short 
one,  but  it  is  an  important  one ;  and  it  turns  on  the 
oonstmotion    of    section   9    of     the     Factory    and 
Worinhop  Act,  1878.    There  was  a  spinning  machine, 
some  portions  of  which  were  fixed,  and  the  child  was 
not  cleaning  any  part  of  that  machine  which  was  in 
motion,     ^e  whole  machine  was  in  motion — that  is 
to  say,   all  the  parts  which   could  move  were  in 
motion;   but  the  child  was  employed  to  clean  the 
fixed  parts,  not  those  in  motion.    The  question  turns 
on  the  meaning  of  the  word  "  same  "  in  the  section. 
The  word  "  same  "  clearly  means  the  madiinery,  not 
the piuticular part ;  so  that  the  words  ''while  the 
same  is  in  motion "  mean  while  the  machinery  is  in 
motion.      The  section  means  not  merely  to  prevent 
children  cleaning  the  parts  of  a  machine  which  are  in 
motion,  but  also  to  prevent  them  deamng  any  part  of 
a  machine  in  a  factory  while  the  same — ^that  is,  that 
machine,  and  not  the  particular  part — ^is  in  motion. 
The    magistrates    found    that    uiis    cleaning    was 
not  dangerous,    and  that   the  child   was    not    in- 
jured.    But  it  seems  obvious  that  the  object  of  the 
section  is  to  prevent  children  being  brought  near  the 
moving  parts  of  anv  machinery,  which  they  must  be 
if  they  are  allowed   to  clean  the  fixed  part  of  a 
moving  machine.    The  broad  meaning  of  the  thing  is 
that  childrf  n  are  to  be  kept  altogeSier  away  h^m 
such  places. 

I  think,  therefore,  that  the  justices  ought  to  have 
convicted,  and  that  the  case  must  be  remitted  to 
them. 

Kay,  L.J.— The  grammatical  construction  of  the 

section  is  entirely  against  the  finding  of  the  justices. 

According  to  the  grammatical  constiruction,  the  word 

"same"  refers  to  '' machinevv,"  not  to  the  word 

"part";  and,  when  we  consider  the  object  of  the 

provision,  it  seems  to  me  unauestionable  that  that 

is  the  true  meaning.    If  a  child  is  employed  to  dean 

a  part  of  the  machine  which  never  moves,  while  the 

machine  itself  is  in  motion,  he  is  exposed  to  almost  as 

great  a  danger  as  if  he  were  touching  a  part  of  the 

machine  which  was  moving.      It  is  no  answer  to  say 

that  the  child  was  not  in  danger  in  this  partictdar 

case.      That  is  not  the  question.     The  question  is 

what  the  statute  meant ;  and,  to  my  mind,  it  plainly 

means  that  while  the  machine  is  in  motion — ^that  is, 

whOe  all  the  movable  parts  of  that  machine  which 

should  move  when  the  machine  is  acting  are  moving, 

then  the  child  shall  not  clean   anv  part  of    that 

macbine,  whether  such  part  be  fixea  or  in  motion. 

Any  other  construction  would  be  to  place  a  child  in 

the  Tery  danger  which  the  section  intended  to  provide 

against. 

I  therefore  think  that  this  case  is  not  only  entirely 


within  the  mischief  contemplated  by  the  section,  but 
is  within  the  very  words  of  the  section. 

Appeal  allowed. 

Solidtor  for  the  appellant,   The  Solieitor  to    the 
Treasury, 


Jan.  25. 


Q.  B.  Div.  \ 

(Yaughan  Williams  and  } 

llTright.  JJ.)  ) 

Yatbs  [Appdkmt)  v.  Higginb  and  Othbbs 
{BeepondenU).  (a.) 

Criminal  law — Onielly  to  animals — Domestic  animal^ 
what  is — Tame  seagull — Cruelty  to  Animals  Act,  1849 
(12  di  13  Vict.  c.  92),  ss.  2,  29— Cruelty  to  AnimaU 
Acty  1864  (17  &  18  Vid.  c.  60),  «.  3. 

A  seaguU  Juid  been  the  property  of  one  A.  8,  for  three 
yearSt  and  was  tame,  ft  was  kept  in  afield,  toith  one 
wing  pinioned  so  that  it  could  not  jHy,  but  it  could  escape 
by  means  of  a  river  running  through  the  field.  It 
would  come  to  its  owner  when  wled  and  feed  from  her 
hand,  and  was  used  by  her  in  her  business  of  a  pho* 
tographer.  The  respondents  were  charged  on  an  infor- 
mation  unth  cruelly  illtreating  tJie  seagull,  and  were 
proved  to  have  been  guilty  of  gross  cruelty  to  the  bird. 

Held,  that  the  seagull  was  not  a  **  domestic  animcd  " 
within  the  meaning  of  12  &  IZ  Vict.  c.  92,  s.  29,  and 
17  &  18  Vict.  c.  60,  s.  3,  and  that  the  respondents 
ther^ore  could  not  be  convicted  on  the  information. 

Special  case  stated  by  justices  for  the  petty 
sessional  division  of  Buxton,  in  the  county  of  Derby. 

At  a  court  of  petty  sessions  hdd  in  the  said  divi- 
sion the  respondents  were  summoned  to  appear  upon 
an  information  preferred  by  the  appellant,  in  which 
the  appellant  complained  that  the  respondents  did 
cruelly  illtreat  and  abuse  a  certain  animal,  to  wit,  a 
tame  seagull. 

On  the  hearing  of  the  said  information  it  was 
proved  that  the  seagull  had  been  the  property  of 
Anne  Simpson  for  three  years,  and  was  tame;  that  it 
was  kept  in  a  field  adjoining  her  residence,  one  wing 
having  been  pinioned  and  the  bird  being  unable  to 
fiy,  but  that  it  was  able  to  get  out  of  the  fidd  by 
going  down  the  river  which  ran  through  it.  It  was 
proved  that  it  would  go  to  Anne  Simpson  on  being 
called  and  feed  from  her  hand,  and  that  Anne  Simp- 
Bom,  who  was  a  photographer,  had  used  it,  together 
with  two  other  biras,  in  her  business. 

The  justices  found  as  a  fact  that  the  respondents 
had  be^  guilty  of  gross  cruelty  to  the  bird ;  but  the 
information  was  dismissed  upon  the  ground  that  the 
justices  considered,  in  point  of  law,  that  the  facts  did 
not  prove  the  seagull  to  be  a  domestic  auimal  within 
12  &  13  Vict  c.  92,  and  17  &  18  Vict.  c.  60,  s.  3. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  were  right  in  so  holding.  If 
^ea,  the  dismissal  of  the  information  was  to  stand ; 
if  nay,  the  case  was  to  be  remitted  to  the  justices 
with  an  order  to  them  to  convict  the  respondents. 

Bv  12  &  13  Vict  c.  92,  s.  2 :  '*  If  any  person  shall 
cruelly  beat,  illtreat,  overdrive,  abuse,  or  torture,  or 
cause  or  procure  to  be  cruelly  beaten,  illtreated,  over- 
driven, abused,  or  tortured,  any  animal,  every  sudi 
offender  shall  for  every  such  offence  forfdt  and  pay  a 
penalty  not  exceedmg  £6."  By  section  29 :  *<  The 
word  'animal'  shall  be  taken  to  mean  any  horse, 
mare,  gdding,  bull,  ox,  cow,  heifer,  steer,  calf,  mule, 
ass,  sheep,  lamb,  hog,  pig,  sow,  goat,  dog,  cat,  or 
any  other  domestic  axmnal." 

(a.)  Beported  by  F.  O.  BoBiirsoK,  Esq.,  Barrister- 
at-Law. 
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By  17  &  18  Vict  c  60,  s.  3 :  "  The  words  and 
expressioxis  to  whioh  a  meaning  is  affixed  by  12  &  13 
Yiot.  a  92,  and  whioh  are  introdnoed  into  this  Act, 
shall  have  the  same  meanin|^  in  this  Act,  and  the 
word  '  animal '  shall  in  the  said  Act  and  in  this  Act 
mean  any  domestic  animal,  whether  of  the  kind  or 
species  particolarly  enumerated  in  clause  29  of  the 
said  Act  or  of  any  other  kind  or  species  whatever, 
and  whether  a  quadraped  or  not." 

Colam,  for  the  appellant.  —  The  decision  of  the 
rostioes  in  dismissing  the  information  was  wron^. 
There  was  ample  evidence  on  which  to  hold  that  this 
seagull  was  a  domestic  animal  within  the  statutes. 
It  was  perfectly  tame,  and  also  served  a  porpose 
useful  to  its  owner— viz.,  by  appearing  in  photo- 
graphs. The  case,  therefore,  comes  within  the  prin- 
cipal laid  down  in  Colam  v.  PageU,  32  W.  B.  289, 
12  Q.  B.  D.  66,  in  which  case  linnets  which  had  been 
tamed  and  were  used  as  decoy  birds  were  held  to  be 
domestic  animals.  Aplin  v.  PorriU,  42  W.  B.  95, 
[1893]  2  Q.  B.  57,  is  distinguishable,  because  in  that 
case  there  was  no  evidence  that  the  rabbits  had 
become  tame. 

He  also  referred  to  Harper  v.  Marck$,  42  W.  B.  605, 
[1894]  2  a  B.  319. 

No  one  appeared  on  behalf  of  the  respondents. 

YAiroHAir  Williams,  J.— In  mv  judgment  the 
magistrates  were  right  in  law  in  holding  that  on  the 
facts  set  forth  in  this  case  it  was  not  proved  that  this 
seagull  was  a  domestic  animal  within  the  statutes  in 

guestion.  We  might  wish  that  the  law  were  different, 
ut  we  have  no  right  to  extend  the  ambit  of  the 
statutes.  It  cannot  be  contended  that  to  bring  an 
animal  within  the  definition  it  is  sufficient  merely  to 
show  that  the  animal,  being  one  of  a  kind  ordinarily 
wild,  has  been  made  tame.  In  this  case  the  facts  are 
that  the  seagull  had  been  the  property  of  Anne 
Simpson  for  some  years,  and  was  tame ;  it  would  go 
to  its  owner  on  being  called,  and  would  feed  out  of 
her  hand,  and  the  owner  had  used  the  bird  in  the 
business  of  a  photographer.  We  find,  therefore,  that 
the  only  fact  statM  in  the  case  with  regard  to  the 
bird,  beyond  the  mere  fact  of  tameness,  is  that  a 
photographer  used  it  in  her  business.  In  my  opinion 
that  fact  does  not  alter  the  character  of  the  anuaal  in 
the  slightest  degree. 

The  case  of  Colam  v.  FOgett  was  reUed  on  for  the 
appellant.  In  that  case  linnets  had  been  trained  so 
as  to  be  able  to  be  used  as  decoys.  The  case,  there- 
fore, comes  within  the  definition  of  domestic  animal 
given  by  Cave,  J.,  in  Harper  v.  Marcke,  [1894]  2  Q.  B., 
at  p.  322,  where  he  says :  '*  In  some  cases,  no  doubt, 
animals  have  been  so  deal  with  and  altered  as  no 
longer  to  resemble  the  wild  stock  from  which  they 
came.  I  do  not  say  that  that  is  essential  in  order  to 
bring  them  within  the  protection  of  the  Acts ;  but 
you  must  at  least  show  that  the  animal  has  bem  suffi- 
ciently tamed  to  serve  some  purpose  for  tiie  use  of 
man.  The  mere  caging  and  keeping  in  captivity  a 
wild  animal  is  not  enough  to  make  it  a  domestic 
animal."  I  do  not  think  that  on  the  facts  in  this  case 
it  is  possible  to  hold  that  this  seagull  served  any  pur- 
poses for  the  use  of  man. 

The  appeal  must  therefore  be  dismissed. 

Wbioht,  J. — I  am  of  the  same  opinion;  but  I 
regret  that  we  are  oUiged  to  come  to  this  decision, 
for  I  should  like  to  see  the  dass  of  animals  protected 
from  cruelty  extended.  That,  however,  is  a  question 
for  Parliament,  not  for  us.  At  the  same  time,  I  think 
it  would  be  very  difficult  to  give  a  satisfactory  defini- 
tion of  the  dass  to  be  protected  without  int^eriuj 
with  many  cases  where  oruelty  is  necessarily  infli  ' 

Appeal  diemieeed. 


Dec  17. 


SOU0e  Of  lUtbB. 

From  C.  A.  i 
(England).  ) 

Sak  Paulo  (Br a  zn jaw)  Bailwat  Co.  v. 
Cabtbb.  (a.) 

Irdandrevenue — Income  tax — Profits  and  gains  of  English 
company  ovming  railway  abroad — Control  in  England 
— Proms  received  in  England  —  Income  Tax  Acta^ 
1842  (5  <fe  6  Vict,  c.  35),  s.  100,  Schedule  D,  oases  1, 
6 ;  1863  (16  <fc  17  Vict.  c.  34),  s.  2,  Schedule  D. 

An  English  company,  with  a  registered  office  im 
London,  was  incorporated  for  the  purpose  of  making 
and  working  a  railway  in  Brazil.  The  directors  reeided 
in  England,  and  controlled  at  the  London  office  the  whole 
conduct  and  management  of  the  company,  hul  the  profits 
were  earned  in  Brazil. 

Held,  that  the  company  did  not  carry  on  its  husineu 
exclusively  out  of  the  United  Kingdom,  and  was  there- 
fore assessable  to  the  income  tax  under  ease  I,  schedule  D 
— viz.,  on  thefuU  amount  of  their  net  profits  and  gains. 

Decision  of  the  Court  of  Appeal,  43  W.  B.  339, 
[1895]  1  Q.  B.  580,  affirmed. 

This  was  an  appeal  from  a  decision  of  the  Court  of 
Appeal  (Lord  Ewer,  M.E.,  and  Lopes  and  Bigby, 
L.W.),  reported  43  W.  E.  339,  [1895]  1  a  B.  580, 
which  had  reversed  that  of  the  Divinonal  Court 
(Yaughan  Williams  and  Wright,  JJ.)>  reported  43 
W.  B.  109,  on  a  special  case  stated  under  43  &  44 
Yict.  c  19,  s.  59,  by  the  Commissioners  of  Income 
Tax  for  the  City  of  London. 

The  appellants,  the  San  Paulo  (Brazilian)  Baflway 
Co.  (limited),  were  an  English  company  resident  in 
Eounand,  the  control  and  £rection  being  in  London, 
ancT  the  business  of  the  company  was  carried  on 
under  the  direction  of  the  directors  in  London.  The 
directors  entered  into  contracts  in  England  for  the 
purchase  of,  and  sent  to  Brazil  the  materials  for 
additions,  extensions,  and  improvements  of  their 
property,  for  repairs  thereto,  and  for  new  plant,  such 
as  engines,  waggons,  &c  The  accounts  were  kept  in 
London,  ^ere  tiie  balance-sheets,  r^rts,  &c.,  were 
made  out,  all  meetings  held,  and  dividends  declared 
and  paid.  The  directors  i^pointed  a  superintendent 
who  resided  in  Brazil,  and  he  was  a  salimed  servant 
of  the  directors,  removable  at  their  pleasure,  and 
bound  to  obey  the  orders  sent  out  to  him  bjr  the 
directors  from  London. 

Witii  an  exception  of  transfer  fees,  amounting  on 
an  average  to  £128  per  annum,  and  annual  interest  on 
money,  amounting  on  an  average  to  £1,423  lis.  3d. 
per  annum,  the  whole  revenue  of  the  company  arose 
from  moneys  paid  to  them  in  BrazU  for  the  carriage 
of  passengers,  goods,  merchandise,  and  cattle  on  the 
San  Paulo  Bailway,  and  for  other  services  and  misoel- 
laneous  receipts  connected  with  the  railway^ 

The  company  were  assessed  under  the  First  Case, 
Schedule  D,  of  5  &  6  Vict.  c.  35,  s.  100  (1),  on  the 
sum  of  £370,122 :  tiiat  is  to  say,  tiie  full  amount  of 
the  balance  of  the  profits  and  gains  of  the  company 
upon  an  average  of  three  years. 

It  was  contended  on  behalf  of  the  coQ^>any  tiiat 
the  company  was  chargeable,  not  under  the  First 
Case,  but  under  the  Fifth  Case  of  Schedule  D  of 
5*6  'Vict.  c.  35,  s.  100  (1),  only  upon  tiie  sum  of 
£295,070 :  that  is  to  say,  the  full  amount  of  the  sums 
received  in  the  United  Kingdom  upon  an  ayeraspe  of 
three  years,  and  that  the  assessmoit  should  be 
restricted  to  that  amount. 

.(a.)  BepOTted  by  C.  H.  G&AFTOir,  Esq.,  Barrister-at- 
Law. 
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The  Commifldonen  were  of  opinion  that  the  com- 
pany  was  chargeable  under  the  First  Case,  Sohedule 
D,  of  5  &  6  ^ct.  0.  35»  8.  100  (1),  and  confirmed  the 
aasf^ment  on  the  sum  £370,122. 

The  Divisional  Court  (Yaughan  Williams  and 
Wright,  JJ.)  were  of  opinion  that  the  case  was 
gOTemed  by  BarthdUmay  Brewing  Co,  ▼.  Wyatt,  42 
W.  R.  173,  [1893]  2  a  B.  499,  and  that  the  company 
should  be  assessed  upon  the  sum  of  £295,070  only. 

Sir  K  Clarkcy  Q.C.,  and  Bigham,  Q.C.  {A.  M. 
Bremner  with  them),  for  the  appellants. — ^The  case  is 
within  Colquhoun  ▼.  Brooks,  38  W.  E.  289,  14  App. 
Cas.  493.  SuUey  ▼.  Attomey-General,  8  W.  E.  472,  5 
H.  &  N.  711 ;  Bartholomay  Brewery  Co,  ▼.  fVuaUy  42 
W.  E.  173,  [1893]  2  a  B.  499 ;  Cesena  Sulphur  Co. 
V.  Nichols,  25  W.  E.  71,  1  Ex.  D.  428 ;  and  Imperial 
Continental  Oas  Association  ▼.  Nicholson,  37  Ij.  T. 
N.  S.  717,  26  W.  E.  Dig.  102,  can  no  longer  be  con- 
sidered authorities.  Bank  of  Mexico  ▼.  Apthorpe,  39 
W.  E.  564,  [1891]  2  Q.  B.  378,  has  no  application. 

Sir  R,  E.  Webster,  A.G.,  and  Sir  R.  T.  Reid,  Q.C, 
(W.  O.  Dunckwsrtz  with  them),  for  the  respondents. 
—Colquhoun  ▼.  Brooks  is  dearly  distLnguishaola  The 
whole  control  of  this  business  is  in  England.  Cesena 
Sulphur  Co.,  Calcutta  Jute  Co.,  and  Imperud  Conti- 
mnial  Qas  Co.  are  still  good  law,  and  goyem  this 


Sir  E.  Clarke,  Q.C,  replied. 

Tha  House  took  time  for  consideration. 

Lord  Halsbxtbt,  C. — I  think  one  proposition  has 
been  oondusiTely  established  by  the  yarious  cases 
thai  haTe  oome  under  your  lordships'  consideration, 
and  that  is,  that  where  the  trade  is  wholly  or 
partially  carried  on  in  this  country  the  trader 
IS  liable  to  pay  income  tax  on  the  profits  of  his 
trade. 

Now,  in  this  case  the  appellant  company  is  an 
Knglish  company,  residing  (so  far  as  that  abstraction 
a  corporation  can  reside  at  all)  in  England.  It  has 
an  office  in  London,  and  I  am  disposed  to  think 
(though  it  is  unnecessary  for  the  purposes  of  this  case 
to  say  ao)  that  its  trade,  if  the  word  ''trade*'  is 
stricUy  construed,  is  wholly  carried  on  in  England. 
It  seema  to  me  that,  as  was  said  by  Cockbum,  C.J., 
and  Orompton,  J.,  in  the  case  of  SiUley  ▼.  The 
AtUmey'Oeneral,  that  "  it  is  probably  a  question  of 
fact  where  the  trade  is  carried  on,"  and  it  is  probably 
true  to  say  that  that  phrase  may  be  imderstood  in 
two  different  senses.  It  may  mean  where  the  goods 
m  respect  of  which  trading  is  carried  on  are  conveyed, 
made,  bought,  or  sold ;  or,  speaking  of  land,  where 
it  is  coltivated  or  used  for  any  other  purpose  of 
profit.  That  makes  the  locality  of  the  goods  or  the 
iand  which  are  the  subjects  of  the  trade  to  be  in  a 
oertain  sense  the  place  where  the  trade  is  carried  on, 
beoauseitis  the  place  where  the  things  corporeiUly 
exist,  or  are  dealt  with.  But  there  is  another  sense 
in  which  the  conduct  and  management,  the  head  and 
brain  of  the  trading  adventure,  are  situated  in  a  place 
dififofent  from  that  m  which  the  corporeal  subjects  of 
trading  are  to  be  found.  It  becomes,  therefore,  a 
qaastion  of  fact,  and,  according  to  the  answer  to  be 
giwen  to  the  question  where  is  the  trade  in  a  strict 
seoae  carried  on.  will  the  answer  be,  under  the  Income 
Tkx  Acts  there  is  it  liable  to  assessment. 

It  is  therefore  necessary  to  determine,  upon  these 
princii>les,  where  this  appellant  company  carries  on 
its  business.  It  deals,  undoubtedly,  with  land  in  the 
Brmdls.  In  Brazil  the  payments  are  received,  and  in 
Brasil  the  passengers  and  goods  are  carried,  but  the 
form  of  trading  can  make  no  difference.  If  it  were  a 
mine,  as  in  the  Cezena  case,  or  a  jute  mill,  equally 


with  a  railway,  the  person  who  governs  the  whole 
commercial  adventure ;  the  person  who  decides  what 
shall  be  done  in  respect  of  the  adventure;  what 
capital  shall  be  invested  in  the  adventure ;  on  what 
terms  the  adventure  shall  be  carried  on ;  in  short,  the 
person  who,  in  the  strictest  sense,  makes  the  profits 
by  his  skill  or  industry,  however  distant  may  oe  the 
field  of  his  adventure,  is  the  person  who  is  trading. 
That  person  appears  to  me,  in  this  case,  to  be  the 
appellant  company.  Every  one  of  the  tests  I  have 
applied  are  applicable  to  its  proceedings.  A  ship- 
owner, or,  indeed,  a  shipbroker,  may  not  have  any 
one  of  the  ships  or  the  charter  parties  which  he 
negotiates  in  England ;  but  by  correspondence,  or  by 
agency,  he  may  have  both  charter  parties  and  ships, 
not  necessarily  British  ships,  all  over  the  globe.  But 
if  he  lives  in  London,  and  by  his  direction  governs 
the  whole  of  this  commercial  adventure,  could  it  pro- 
perly be  said  that  he  is  not  carrying  on  his  trade  in 
London?  So  it  appears  to  me.  that  this  appellant 
company  is  carrying  on  the  trade  in  London,  from 
whidi  it  issues  its  orders,  and  so  governs  and  directs 
the  whole  commercial  adventure  that  is  under  its 
superintendence. 

I  am,  therefore,  of  opinion  that  the  appeal  must  be 
dismissed  with  costs,  and  I  move,  your  lordships, 
accordingly. 

Lord  Watson. — ^The  decision  of  this  appeal  does 
not  involve  any  new  controversy  upon  the  construc- 
tion of  the  Income  Tax  Acts,  it  depends,  in  my 
opinion,  upon  the  answer  which  ought  to  be  given  to 
a  single  issue  of  fact. 

The  law  which  must  govern  the  present  case 
appears  to  me  to  be  settled  by  the  Judgment  of  Ihe 
House  in  Colquhoun  v.  Brooks,  It  was  held,  in 
that  case,  that  the  interest  of  a  partner,  resident  in 
England,  in  the  profits  or  a  trade  which  was  ezclu- 
siveiy  carried  on  in  Australia  by  the  other  members 
of  the  firm,  was  chargeable  with  income  tax,  not  under 
the  first,  but  under  the  fifth  case  of  Schedule  D.  The 
noble  and  learned  lords  who  took  part  in  the  decision 
were  of  opinicn  that  the  interest  of  the  English 
partner  was  included  in  the  sweeping  language  of  the 
first  case;  but  they  held  that  it  also  constituted, 
within  the  meaning  of  the  first  case,  a  possession  in 
one  of  her  Majesty's  dominions  out  of  the  United 
KiDgdom.  The  ground  upon  which  the  interest  waR 
heMto  be  taxable  in  terms  or  the  fifth  case  was  that 
the  Income  Tax  Acts  contain  no  machinery  for  assess- 
ing, under  the  first  case,  profits  accruing  from  any 
trade  which  is  not  wholly  or  in  part  carri^  on  within 
the  TTnited  Kingdom,  whereas  they  do  provide 
machinery  for  assessing  under  the  fifth  case  all 
profits  arising  from  trade  exclusively  carried  on  out- 
side the  XJnitod  Kingdom. 

In  my  omnion  the  decision  in  ColquJioun  v.  Brooks 
directly  affirms  the  rule  that  every  interest  in  the 
profits  of  trade,  belonging  to  a  person  who  is,  within 
the  meaning  of  the  Acts,  resident  in  the  United 
Kingdom,  must  be  charged  under  the  first  case  of 
sch^ule  D,  if  the  trade  is  carried  on,  either  wholly 
or  partly,  within  Qteat  Britain  or  Ireland,  and  is 
chargeable  under  the  fifth  case,  if  the  trade  is  exclu- 
sively carried  on  in  an^  of  her  Majesty's  dominions 
out  of  the  United  Kingdom.  The  considerations 
which  are  applicable  to  trades  whoUv  carried  on  in 
these  dominions  apply  with  equal  force  to  trades 
exclusively  carried  on  in  foreign  possessions  which 
are  not  subject  to  the  British  Crown ;  and  it  appears 
to  me  to  be  matter  of  necessary  implication  that  the 
interest  of  a  resident  here,  in  profits  derived  from  a 
trade  of  the  latter  description,  must  also  be  assessed 
for  income  tax  under  the  first  case  of  schedule  D. 

When   it   has   been    ascertained   that   a   person 
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interested  in  the  profits  of  a  trade  has  his  residence 
in  the  United  Kingdom,  in  such  sense  as  to  hring  him 
within  the  incidence  of  the  Income  Tax  Acts,  the  only 
question  remaining  for  determination  is  whether  the 
measure  of  his  liability  is  to  be  found  in  the  first  or 
in  the  fifth  case  of  schedule  D ;  in  the  one  case,  he 
is  liable  to  pay  duty  in  respect  of  the  net  profits 
accruing  to  him  from  such  trade ;  in  the  other,  in 
respect  only  of  such  x>art  of  these  profits  as  shall  have 
been  actually  received  by  him  in  this  country.  But 
he  cannot,  according  to  the  rule  established  in 
Colquhoun  ▼.  Brooks,  escape  from  liability  under  the 
first  case,  unless  he  is  able  to  show  that  no  part  of 
the  trade  is  carried  on  within  the  United  Kingdom, 
or,  what  comes  to  precisely  the  same  thing,  that  it  is 
exclusively  carried  on  in  a  country  or  counties  out- 
side the  United  Kingdom,  whether  subject  to  her 
Majest]^  or  not.  If  he  succeeds  in  proving  that  fact, 
his  liamlity  will  be  under  the  fifth  case. 

The  appellant  is  an  English  company  incorporated 
with  limited  liability  under  British  statutes  and 
having  its  registered  office  in  London.  It  is  not  dis- 
puted that  the  company  has  its  domidle  in  Enghuid, 
and  is  liable  to  pay  income  tax  in  respect  of  any 
profits  earned  in  tne  course  of  its  trade.  The  only 
complaint  made  is  that  the  amount  of  sudi  profits 
has  been  assessed  for  duty  under  the  first  case,  wnereas 
the  appellant  maintains  that  it  ought  to  have  been 
assessed  under  the  fifth  case,  because  the  trade  of  the 
company  is  wholly  carried  on  beyond  the  limits  of  the 
United  Kingdom.  I  have  had  no  difficulty  in  reject- 
ing that  contention.  It  is  not  necessary  to  consider 
whether  the  whole  trade  of  the  company  ought  to  be 
regarded  as  carried  on  in  Enghmd.  To  my  mind  it 
is  perfectly  clear  that,  in  point  of  fact,  part  of  its 
trade  is  carried  on  there,  and  that  is  sufficient  to 
bring  its  profits  within  the  first  case  of  schedule  D. 

It  is  no  doubt  true  that  the  undertaking,  in  order 
to  carry  on  which  the  company  was  incorporated, 
consists,  as  its  memorandum  beius  witness,  m  **the 
making,  maintaining,  managing,  and  working "  of  a 
railway  in  Brazil,  and  in  *'  the  making,  maintaining, 
managing,  and  working"  of  bran(£  lines,  roads, 
canals,  and  other  means  of  communication  in  connec- 
tion with  the  main  line.  It  is  also  true  tiiat  the 
directors,  as  authorized  by  the  articles  of  associa- 
tion, manage  and  work  the  railway  and  its  connec- 
tions through  a  superintendent  in  Brazil,  appointed 
by  them  in  Brazil,  and  a  staff  of  servants,  who  are 
under  his  immediate  supervision ;  and  that  the  receipts 
of  the  company,  from  which  profits  made  by  it  are 
derived,  are  earned  and  paid  in  Brazil.  But  the 
substantial  fact  remains  that  the  directors,  subject 
to  any  resolutions  which  may  be  passed  for  tneir 
guidance  by  the  members  of  the  company,  are 
vested  with  the  sole  right  to  manage  and  control 
every  department  of  its  affitirs.  Apart  from  the 
authority,  express  or  implied,  which  mey  have  tern 
the  directors,  neither  uie  superintendent  nor  any 
other  servant  of  the  company  has  any  power  to  act 
in  the  carrying  on  of  its  trade.  They  are  in  no 
sense  traders;  fiiey  are  merely  servants,  and  in  that 
capacity  are  remunerated  for  the  services  which  they 
are  employed  to  perform.  The  profits  of  the  under- 
taking, although  they  are  received  by  these  servants, 
do  not  belong  to  them  and  are  not  in  their  disposal ; 
their  only  duty,  unless  otherwise  directed  by  the 
company,  bein^  to  transmit  them  to  London,  and  the 
company  here  is  the  sole  judge  whether  they  ought 
or  ought  not  to  be  distributed  among  its  membm.  The 
only  persons  who  can  with  propriety  be  described  as 
carrying  on  the  trade  of  the  company  are  its  direc- 
tors, who,  for  all  purposes  of  adnunistration  and 
management,  are  the  company  itself.  I  do  not  think 
that  in  nich  circumstances  the  particular  localities  in 


which  debts  are  incurred  to  the  company  or  are  paid 
to  its  agents  are  of  any  consequence  in  ascertaining 
by  whom  its  trade  is  carried  on. 

I  therefore  concur  in  ^e  judgment  which  has  been 
moved. 

Lord  Shand  concurred. 

Lord  Dayey. — I  may  content  myself  in  this  case 
with  saying  that  the  business  of  tbe  appeUant  com- 
pany is  not,  on  the  facts  stated  in  the  case,  entirely 
or  exclusively  carried  on  abroad,  and  therefore  that 
the  case  of  Colqulioun  v.  Brooks,  on  which  the  appel- 
lants' counsel  relied,  is  no  sufficient  authority  for  tiie 
proposition  which  they  maintained.  No  doubt  ihe 
profits  of  the  comjNUiy  are  derived  from  the  profit- 
able use  of  land  in  Brazil  and  from  the  business  of 


carriers  carried  on  in  that  country,  and  in  that  i 
it  is  a  Brazilian  business.  But  it  is  not  sufficient  to 
say  that  the  company  are  carrying  on  a  Brazilian 
business  (as  Wright,  J.,  thought)  if  the  comiwny  is 
carrying  on  that  business  wholly  or  partially  in  this 
country.  It  is  clear  to  my  mind  that  the  directicm 
and^  supreme  control  of  the  appellant  company's 
business  is  vested  in  the  board  of  curectorsin  London, 
who  appoint  the  agents  and  officials  abroad,  and 
either  by  general  oraers  or  by  particular  direotions 
control  or  may  control  their  duties,  remuneratiooi, 
and  conduct,  and  to  whom  any  question  of  policy,  or 
any  contract  or  other  matter  may,  and  if  deemed  of 
sufficient  importance,  I  suppose,  would  be  referred  for 
their  decision.  The  business  is  therefore  in  very  truth 
carried  on,  in,  and  from  the  United  Kingdom, 
although  the  actual  operations  of  the  company  are  in 
Brazil,  and  in  that  sense  the  business  is  ^so  carried 
on  in  that  country.  I  do  not  attach  any  importance 
to  the  fact  of  the  railway  and  business  belonging  to  a 
corporation  and  not  to  an  individual,  except  that  in 
the  case  of  an  English  joint  stock  company  formed 
for  the  purpose  of  carrying  on  a  particular  business, 
it  is,  perhaps,  easier  to  say  where  is  the  seat  of 
administration  and  direction.  In  my  opinion,  there- 
fore, ihe  case  is  outside  both  the  decision  and  the 
reasoning  of  the  learned  lords,  who  gave  Judgment 
in  the  case  of  Colquhoun  v.  Brooks,  because  I  find  that 
every  one  of  those  noble  and  learned  lords  confijied 
their  observations  to  a  case  in  which  the  business  was 
entirely  carried  on  abroad.  Whether  it  would  be 
possible  in  any  case  for  a  sole  owner  of  a  foreign 
business  having  exclusive  power  of  control  oret  it, 
but  resident  in  this  country,  successfully  to  maintain 
that  he  did  not  carry  on  a  busincM  here  it  is  unneoes- 
narv  to  say.  l^t  question,  which  is  one  of  fact, 
will  be  dealt  with  when  it  arises  aooordiDg  to  tbe 
circumstance  of  the  case. 

I  am,  therefore,  of  opinion  that  the  business  of  the 
San  Paido  Co.  is  not  a  "  foreign  possession"  within 
the  meaning  of  the  fifth  case  of  section  100,  sohedole 
D,  as  interpreted  in  Colquhoun  v.  Brooks,  and  that 
b^g  so,  the  case  undoubtedly  falls  within  the  lan- 
guage of  the  first  case,  and  it  follows  that  the  com- 
pany has  been  rightly  charged  upon  the  whole  of  its 
profits  or  gains. 

Order  appealed  from  affirmed,  and  appeal  distnisaed, 
with  costs. 

Solicitors  for  the  appellants,  Clements,  Witkere,  Jt 
Chappie. 

Solicitor  for  the  respondent,  Soliciior  for  InUmd 
Revenue. 
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From  Chan.  Biv.        ) 
(lindley,  Kay,  and  A.  L.  {  Feb.  27. 

Smith,  L.JJ.}  ) 

In  re  Mason's  Obphanaob  and  thb  London  and 
Koeth-Wbstbbn  Bailwat  Go.  (a.) 

Charity — Deed  of  foundation — Sale  by  trueteee  under 
fCfwer — CcfMenJt  of  Charity  CommisBioners — **  Scheme 
legaUy  eetablisJuNi*' — Chariiable  Trusts  Amendment 
Ad,  1855  (18  A  19  Vid.  e.  124),  s.  29. 

The  deed  of  foundation  of  a  charity  duly  enrolled 
mnder  9  Oeo.  2,  c,  36,  is  not  a  **  scheme  legally  estab- 
lished "  vfithin  the  meaning  of  section  29  of  the  Chari- 
table Trusts  Amendment  Act,  1855.  Consequently  the 
trustees  of  such  a  charity  in  v}hom  lands  are  vested 
amnot  seU  the  lands  under  a  power  of  sale  contained  in 
the  deed  without  first  obtaining  the  consent  of  the  Charity 
Commissioners  to  the  sale. 

The  trustees  of  a  charity  having  a  power  of  sale  can 
only  exercise  their  power  of  sale  ufith  the  express 
authority  of  Parliament,  or  of  a  court  or  judge  of  com- 
petent jurisdiction,  or  according  to  a  scheme  legally 
established,  or  with  tJie  approval  of  the  Charity  Com- 

Decision  of  Stirling,  J.  (ante,  p,  61),  affirmed. 

This  was  an  appeal  from  a  deoision  of  Stirling,  J., 
reported  anU,  p.  61,  where  the  facts  are  sufficiently 
stated. 

Stirling,  J.,  held  that  the  deed  of  foundation  of 
the  charity  was  not  a  *'  scheme  legally  established  " 
wittdn  the  meaning  of  section  29  of  the  Charitable 
Trusts  Act,  1855,  and  that  consequently  the  trustees 
of  the  charity  had  no  power  to  sell  land  without  the 
consent  of  the  Chari^  Commissioners. 

^e  trustees  appealed. 

Bastings,  Q,C.,  Warmington,  Q.C.,  and  Ingle  Joyce, 
for  the  appellants. 

Arthur  Underhillf  for  the  respondents,  was  not 
called  upon. 

LiNDLBT,  L.  J. — ^There  does  not  appear  to  me  to  be 
any  doubt  about  the  point.  I  cannot  improve  upon 
Stmins,  J.'s  judgment,  or  make  the  case  plamer 
tiiaa  he  has  done,  and  I  will  content  myself 
with  reading  the  section. 

Bearing  in  mind  that  the  Act  of  1855  is,  according 
to  the  Ist  sectioD,  to  be  construed  as  one  Act  together 
with  the  Charitable  Trusts  Act  of  1853,  and  that 
"any  prorisions  of  the  principal  Act  inconsistent 
with  this  Act  are  hereby  repealed,"  I  think  that 
section  29  of  the  Act  of  1855  is  an  additional  section 
to  the  Act  of  1853.  Under  the  Act  of  1853  alone 
this  point  could  not  have  arisen,  because  there  is  not 
ccmtained  in  that  Act  any  prohibition  such  as  we  find 
in  section  29  of  the  subsequent  Act  of  1855. 

Now,  the  prohibition  is  this:  "It  shall  not  be 
lawful  for  the  trustees  or  persons  acting  in  the 
administration  of  any  charity  to  make  or  grant, 
otherwise  than  with  the  express  authority  of  Parlia- 
ment, under  any  Act  already  passed  or  which  may 
hereafter  be  passed,  or  of  a  court  or  judge  of  com- 
petent luris^ction,  or  according  to  a  scheme  legally 
established,  or  with  the  approval  of  the  Board,  any 
•ale,  mortgage,  or  charge  of  the  charity  estate,  or 
any  lease  thereof  in  reversion,"  and  so  on.  Now, 
the  language  of  that  is  plain  enough,  and  it  is 
admitted  by  the  appellants  that  that  is  a  prohiUtion 
•abject  to  certain  conditions.    If  they  can  make  out 

(a.)  Beported  by  W.  Shalloboss  Goddabd,  Esq., 
Barrister-at-  Law, 


that  they  have  srot  the  express  authority  of  Parlia- 
ment, either  under  any  Act  already  passed  or  here- 
after to  be  passed,  or  that  they  have  got  the  authority 
of  a  court  or  a  judge  of  competent  jurisdiction,  or 
that  they  have  got  a  scheme  legally  established,  or 
the  approval  of  uie  Board,  then  all  goes  weU ;  but  if 
they  nave  not  got  any  one  of  those  things,  there  is 
the  prohibition,  which  is  absolute. 

Now,  it  is  not  contended  that  they  have  got  any 
of  these  requisites  except  a  "  scheme  legally  estab- 
lished." The  case  is  reduced  to  what  is  the  real 
meaning  of  those  words.  I  do  not  think  that  any 
lawyer  who  knows  anything  at  all  about  charities, 
and  who  has  been  accustomed  to  the  language  which 
is  applied  to  charities,  would  hesitate  for  a  moment 
in  saying  that  a  "scheme  legally  established "  is  a 
technical  expression  and  has  a  definite  meaning  as 
applied  to  charities.  I  understand  by  it  this:  A 
scheme  either  sanctioned  by  the  Court  of  Chancery, 
or  sanctioned  by  those  other  courts  which,  under  the 
Act  of  1853,  could  sanction  schemes.  I  cannot  read 
the  language  ''according  to  a  scheme  legally  estab- 
lished" as  *' according  to  trusts  duly  deiclared." 
That  is  not  the  meaning  of  it,  and  no  one  conversant 
with  the  language  usuiSly  applied  to  a  scheme  would 
ever  think  that  it  was. 

I  think  that  the  construction  put  upon  the  section 
b^  Stirling,  J.,  is  correct,  and  the  appeal  must  be 
dismissed,  with  costs. 

Kay,  L.J^— I  agree.  I  think  that  Stirling,  J.*8 
judgment  is  quite  accurate  in  every  point  as  far  as  I 
can  follow  it,  and  I  think  when  one  looks  to  the 
history  of  this  legislation,  relating  to  charitable  trusts 
and  the  dealing  with  them  by  the  Court  of  Chancery, 
that  the  grammatical  meaning  of  the  words  in  this 
section  29  of  the  Act  of  1855  is  quite  unmistakable. 
It  was  always  the  case  that  the  Court  of  Chancery 
would  under  certain  drcumstanoes  interfere  in  the 
administration  of  a  charity  and  direct  a  scheme  for  its 
future  administration.  The  word  "  scheme  "  is  sanc- 
tioned by  usage  in  the  judicial  experience  of  the 
Court  of  Chancery  for  more  than  a  hundred  years. 
The  word  *'  scheme  "  has  a  meaning  with  reference  to 
charities  which  was  completely  settled  and  thoroughly 
well  known  long  before  this  Act  was  passed,  and 
therefore  where  **  scheme  "  is  used  instead  of  ''  trust " 
or  any  ordinary  word  which  would  describe  a  trust, 
prima  facie  **  scheme  "  must  mean  that  which  the 
courts  have  always  understood  by  that  word  in 
relation  to  a  charity,  unless  you  find  something  in  the 
context  whidi  contradicts  that.  Now,  do  you  find 
anything  in  the  context  which  contradicts  it?  To 
my  mind  the  context  shows  plainly  that  that  was  the 
meaning  of  the  word  '*sdieme"  in  this  section, 
because  you  have  got  appended  to  the  word  **  scheme  " 
*'  legally  established."  I  will  go  back  150  years  and 
take  Lord  Hardwicke's  words  in  the  case  of  Attorney ^ 
General  v.  Smart,  1  Yes.  Sen.  72 :  '*  An  information 
was  brought  to  have  the  increasing  suiplus  profits  of 
a  charity  school  founded  by  the  Crown  applied  for  the 
benefit  of  the  master.  There  was  a  cross  bill  to  have 
them  applied  for  the  benefit  of  the  poor  children." 
In  point  of  fact,  it  was  to  have  a  scheme  directed. 
Lord  Hardwicke  said:  *<This  is  a  very  causeless 
information  and  should  be  dismissed  without  any 
decree  if  it  were  not  for  the  cross  bilL  The  doctrine 
is  true  in  general,  tiiat  where  there  is  an  information 
it  ought  not  to  be  di»missed,  but  there  should  be  a 
decree  "—What  for  ?— *«  To  establish  the  charity 
according  to  the  intent  of  the  donor ;  but  that  rule 
relates  to  private  charities,  for  where  there  is  a 
foundation  for  a  perpetual  charity  by  the  Crown  it  is 
established  as  well  as  it  can  be  already  by  a  higher 
authority  than  this  court,"    Looking  to  that  use  of 
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the  word  *^  aoheme  "  in  that  case,  and  from  that  time 
down  to  the  present  in  oonnection  with  schemes  when 
you  have  a  charity  established  by  a  scheme,  what  can 
be  the  meaning  of  these  words  "  scheme  legally  estab- 
lished "  but  this*  that  they  mean  a  scheme  for  the 
administration  of  the  charity  pstablished  b^  that  legal 
authority  which  was  accustomed  to  establish  schemes 
down  to  that  time?  Before  the  Act  of  1855  was 
passed  another  mode  of  establishing  schemes  in  the 
case  of  small  charities  whose  incomes  did  not  exceed 
£30  a  year  had  been  provided  by  the  Act  of  1863  and 
was  confided  to  the  court  of  bankruptcy  of  the  district 
or  to  the  county  court  That  again  was  a  legal 
authority,  and  if  you  look  at  the  sections  of  the  Act 
they  provide  that  that  legal  authority  may  in  the  case 
of  such  small  charities  establish  schemes.  As  Stirling, 
J.,  pointed  out,  you  have  all  this  in  the  Act  of  1853, 
and  in  this  very  Act  of  1855  you  find  the  word 
«  scheme  "  used  again  and  again  with  reference  to 
that  very  thing — a  scheme  for  the  administration  of 
the  trusts  of  a  charity  established  by  judicial  decision 
either  by  the  courts  which  had  power  to  do  it  under 
the  Act  of  1853  or  by  the  origins  jurisdiction  of  the 
Court  of  Chancery. 

Therefore,  the  words  "  scheme  legally  established," 
looking  to  the  history  of  the  dealing  by  the  Court  of 
Chancery  with  charities  and  to  this  legislation,  seem 
to  me  grammatically  to  have  as  plain  and  clear  a 
meaning  as  can  be.  They  do  not  mean  the  original 
trust,  unless  that  mginal  trust  was  a  trust  founded 
by  the  Crown  or  by  Act  of  Parliament,  in  which  (jase 
you  might  treat  it  us  having  been  established  by 
higher  authority  even  than  the  Court  of  Chancery. 
In  the  ordinary  case  of  a  charity  they  mean  where  toe 
Court  of  Chancery  or  the  courts  which  were 
emi>owered  by  the  Act  of  1853  to  do  it,  have  by  an 
official  decision  established  a  scheme  which  may  to 
some  extent  modify  the  original  trust  for  the  future 
administration  of  the  charity.  That  is  what  I  should 
say  is  the  meaning  of  these  words  in  this  clause.  But 
then  look  at  the  purpose  of  the  clause.  Before  this 
time  charities,  even  where  they  had  not  an  express 
power  of  sale,  had  been  in  the  habit  in  many  cases  of 
selling  the  property  which  belonged  to  them.  The 
sale  might  not  be  good  unless  it  was  shown,  and  the 
onus  was  on  the  purchaser  to  show  that  it  was  for  the 
benefit  of  the  charity  that  the  sale  should  be  made. 
Then,  in  other  cases  they  had  express  power  to  sell  by 
the  original  instrument  of  trust,  and  that  was  a 
second  case  in  which  trustees  of  a  charity  might  sell. 
Again,  under  the  Act  of  1853,  they  miffht  seU  where 
they  had  no  express  power  to  sell  with  the  sanction 
of  the  Charity  Commissioners.  Take  those  three 
cases,  I  think  they  pretty  well  exhaust  the  oases  in 
which  the  trustees  of  a  charity  could  sell  the  charity 


HOW,  with  that  knowledge  the  Legislature  passed 
this  Act  of  Parliament,  containing  for  the  first  time 
an  absolute  prohibition  to  all  trustees,  whether  they 
had  got  an  express  power  or  an  implied  power,  or  a 
power  subject  to  the  purchaser  being  able  to  show  that 
it  was  for  the  benefit  of  the  charity,  or  a  power  to 
sell  with  the  assent  of  the  Charitv  Commissioners. 
This  clause  comes  and  entirely  prohibits  it,  and  says 
*' You  shall  not  sell  at  all.*'  It  is  not  an  enabling 
clause.  It  is  a  negative  clause,  preventing  any  sale 
in  the  future  except  under  certain  conditions.  The 
conditions  are,  "it  shall  not  be  lawful  for  the 
trustees  or  persons  acting  in  the  administration  of 
any  charity  to  make  or  grant  otherwise  than  with 
the  express  authority  of  Parliament,"  that  is  one 
condition,  "  under  any  Act  already  passed  or  which 
may  hereafter  be  passed  or  of  a  court  or  a  judge  of 
competent  jurisdiction,"  that  would  be  with  the 
authority  of  the  Court  of  Ghanoery  or    a  Court  of 


Bankruptcy  or  a  county  court  where  they  had 
jurisdiction ;  *'  or  according  to  a  scheme  legally 
established  "-^that  must  be  a  scheme  established  by 
judicial  decision — "  or  with  the  approval  of  the 
board."    If  vou  come  within  any  of  these  exceptions 

Sm  may  sell,  but  otherwise  it  is  an  absolute  pro  • 
bition  against  you.  I  pointed  out  in  the  early  part 
of  the  argument  that  this,  of  course,  only  applies  to 
people  who  can  sell;  you  cannot  prohibit  persons 
seUmg  who  cannot  sell.  Why  it  does  not  apply  to 
every  possible  case  in  which  they  can  sell  unless  they 
come  witiiin  any  of  these  exceptions,  I  confess  I 
cannot  for  one  moment  understand.  Look  at  the 
purpose  of  the  prohibition.  Trustees  of  charities,  as 
one  knows,  were  very  often  rather  irresponsible  and 
dealt  in  a  somewhat  arbitrarv  way  with  the  property 
of  charities,  particularly  small  charities  (I  do  not  for 
a  moment  sugg^est  anything  of  that  kind  has  been 
done  here),  and  it  was  found  necessary  in  order  to 
have  a  complete  control  over  the  dealing  with  charity 
property  to  introduce  this  negative  provision  into  the 
Act  of  Parliament  to  say  **  Henceforward  yon  shall 
not  scdl  your  property  at  all  unless  you  come  within 
one  or  other  of  t^ese  exceptions,"  one  of  which  is  to 
get  the  sanction  of  the  board. 

I  think  the  decision  of  Stirling,  J.,  in  this  case  is 
perfectiy  right,  and  that  the  Act  of  Parliament 
applies  precisely  to  this  particular  case,  and  that  in 
thu  case,  although  the  trustees  had  an  express  power 
of  sale  by  tbeir  instrument  of  trust,  it  was  not  an 
instrument  of  trust  founded  by  Act  of  Parliament  or 
by  a  grant  from  the  Crown,  nor  had  it  ever  been  the 
subject  of  *'  a  scheme  le^^y  established,"  and,  there- 
fore, it  does  not  come  within  any  of  the  exceptions  and 
the  section  seems  to  me  to  apply  to  this  case. 

Smith,  L.J. — ^The  whole  purview  of  the  section  is 
this,  that  trustees  of  a  charity  shall  not  sell  or  grant 
such  mortgages  or  make  such  leases  as  are  therein 
mentioned  wiuiout  some  outside  authority,  which  is  in 
that  section  mentioned,  being  brought  in  to  see  that 
it  is  right,  in  otiier  words,  to  give  its  consent.  It 
seems  to  me  hopeless  in  reality  to  say  that  my  brother 
Stirling's  judgment  on  the  construction  of  this 
section  is  not  right.  The  appeal  ought  to  be  dis- 
missed. 

Appeal  dismiaied. 

Solidtor  for  the  appellants.  Burton,  Yeaies,  <fe  Hart, 
for  Johmon,  Barclay,  Johnson,  <fe  Rogers,  Birmingham. 

Solicitors  for  the  respondent,  C  H,  Mason, 
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Attobney-Gekeeal  v.  Babon  Sudelsy  asd 
Othebs.  (a.) 
Inland  revenue^Prohate  dtUy— Undistributed  residuary 
estate  of  English  testator—Foreign  mortgages  forming 
part  of  such  undistributed  residuary  estate — LuUnlity 
to  probate  duty  of  the  estate  of  English  residuary 
legatee. 

An  English  testatrix  was  entitled,  under  the  will  of 
her  husband— a  domiciled  Englishman  whose  wiU  was 
proved  in  England  by  English  executors-- to  one-fourth 
share  of  his  residuary  estate.  That  eattate  included, 
among  other  property,  money  invested  in  mortgages  of 
real  estate  in  New  Zealand,     At  the  date  of  the  teOairix^s 

(a.)  Reported  by  C.  G.   Wilbeaham,  Esq., 
Barrister-at-Law. 
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death  no  part  of  the  residuary  estate  had  he^tn  distri- 
hitedf  nor  had  any  of  the  mortgages  been  converted. 

Held  (Lord  Eeher,  M.B.»  dissenting),  that  the  testa- 
trix* a  sJiare  in  her  deceased  husband's  residuary  estate 
vfas  an  English  cho8e  in  action,  and  that  probate  duty 
was  payable  in  Engiand  by  her  executors  on  ons'fourth 
ojihe  value  of  the  New  Zealand  mortgages. 

Decision  of  the  Divieional  Court,  43  W.  R,  700, 
reversed* 

Appeal  from  the  decieion  of  the  Divieional  Conrt 
(Lord  Bnseell  of  KiUowen,  C.J.,  and  Oharlee,  J.,  re- 
ported 43  W.  B.  700)  di8xni68ing  an  information  filed 
by  the  Attorney-General  againet  the  re6pondent8,  the 
execntore  of  the  will  of  I^Emoe6  Looiea  ToUemache, 
deoeaeed. 

The  information  sought  to  charge  the  re6pondent6 
with  probate  duty  upon  a  sum  of  £lll,8d0  Ids.  7d. 
to  which  Franoea  Louisa  ToUemache  was  entitled 
mider  the  will  of  her  husband,  Algomon  Gray  ToUe- 
mache. 

The  facts  and  aiguments  fully  appear  from  the 
judgment  of  the  Matter  of  tiie  BoUs. 

Bir  Richard  Webster,  Q.C.,  A.G.,  and  8ir  Robert 
Finlay,  Q.C.,  8.0. ,  (Vaughan  Hawkins  with  them),  for 
the  Crown,  dted  In  re  Ewing,  29  W.  B.  474,  6  P.  1). 
19 ;  Laidlay  ▼.  The  Lord  Advocate,  15  App.  Cas.  468, 
39  W.  B.  Dig.  196;  Attorney-General  v.  Hubbuck,  13 
a  B.  D.  275,  32  W.  B.  Dig.  170;  Attom^-General 
T.  Brunning,  7  W.  B.  308,  8  Ibid.  162,  8  H.  L.  Cas. 
243;  Attorney-General  ▼.  Lord  Ailesbury,  36  W.  B. 
737,  12  App.  Cas.  672 ;  Attorney-General  v.  Higgins, 
2  H.  &  N.  339,  5  W.  B.  Dig.  227. 

Channell,  Q,C,,  and  Bremner,  for  the  respondents, 
cited  Yeoman  ▼.  Bradshaw,  Holt  42 ;  Walsh  v.  The 
Queen,  [1894]  A.  C.  144 ;  Attorney-General  ▼.  Dimond, 
1  Cr.  &  J.  356 ;  and  Pearse  v.  Pearse,  9  Simon  430. 

The  CoxTBT  took  time  to  consider  their  judgment. 
By  a  majority  the  appeal  was  allowed.  Lord  Sshsb, 
MJEL,  dissenting. 

Lord  E8HBB,  M.B.—- This  was  the  case  of  an 
information  by  the  Attorney-General  against  the 
defendants,  the  executoni  of  the  wiU  of  Mre.  Frances 
Lunisa  ToUemache,  in  respect  of  their  refusal  to  bring 
before  the  Commissioners  of  L[iland  Bevenue  a 
** corrective  affidavit"  required  from  them  by  the 
commissioners  under  section  41  of  55  (}eo.  3, 
c  184. 

The  ioformation  aUeged  that  Algernon  Gray 
ToUemache,  the  husband  of  Mrs.  Frances  Louisa 
ToUemache,  died  on  the  16th  of  January,  1892, 
leaving  to  his  wife  one-fourth  of  his  residuary  estate 
for  her  life,  and  that  the  said  A.  G.  ToUemache  was 
at  the  time  of  his  death  posse66ed  of  personal  estate 
etxceeding  in  estimated  value  £1,250,000,  and  that  her 
•aid  personal  estate  included  large  sums,  amounting 
iQ  the  whole  to  upwards  of  £400,000,  invested  on 
mortgages  of  real  estate  in  New  Zealand.  The  in- 
formation  then  aUeged  that  Frances  Louisa  ToUe- 
mache died  on  the  15th  of  April,  1893,  having  by  her 
will  appointed  the  defendants  her  executors,  be- 
qneathmg  her  residuary  personal  estate  to  them  upon 
truat  for  sale  and  oonvereion :  and  that  the  defend- 
ants proved  her  wiU  in  the  Probate  Division  of  the 
Hig^h  Court.  In  the  affidavits  made  1^  the  defend- 
ants under  section  38  of  55  Qeo.  3,  c.  184,  for  the 
purpose  of  obtaining  probate,  they  specified  the 
esttmated  value  of  uie  estate  and  effects  of  their 
testatrix  for  and  in  respect  of  which  the  probate  was 
to  be  eranted,  at  a  certain  sum.  The  defendants 
mdnded  as  part  of  the  estate  of  their  testatrix  one- 
fourth  share  of  the  estate  of  A.  G.  ToUemaohe  given 
tc  hfir  by  his  wiU,  exclusive  of  the  said  New  Zealand 


mortgages ;  but  they  did  not  include  and  they  dbum  to 
exclude  in  estimating  the  value  of  such  one-fourth  share 
the  whole  of  the  said  New  Zealand  mortage  seouritiee. 
The  information  stated  that  the  residuary  eetate  of 
A.  G.  ToUemache  had  not  been  distributed  at  the  time 
of  the  death  of  Frances  Louisa  ToUemache,  and  no 
part  of  the  New  Zealand  mortgages  had  been  trans- 
ferred specificaUy  to  the  defendants.  The  informa- 
tion then  aUeged  as  foUows : — *'  That  the  executors 
of  A.  G.  ToUemache  afterwards  brought  in  a  residu- 
anr  account  of  the  estate  of  A.  G.  ToUemaohe,  from 
which  it  appeared  that  the  net  value  of  the  said  New 
Zealand  mortgage  securities  is  £447,403  2s.  5d. ;  and 
the  Commissioners  of  Liland  Bevenue  have  accord- 
ingly required  the  defendants,  as  executors  of  Frances 
Louisa  ToUemache,  to  bring  in  under  section  41  a 
*  corrective  affidavit,*  and  to  include  the  sum  of 
£1 1 1,850 158.  7d.  (being  one-fourth  of  £447,403  2s.  5d.) 
as  part  of  the  estate  and  effects  liable  to  probate  duty 
of  i^e  said  Frances  Louisa  ToUemache,  but  the  de- 
fendants refused,"  &o.  The  prayer  of  the  information 
is  ''that  it  may  be  declared  that  the  said  sum  of 
£111,850  I5s.  7d.  (beingone-fourth of  £447,403  2s.  5d., 
the  value  of  the  mortgage  securities  in  New  Zealand, 
forming  part  of  the  residuary  personal  estate  of  the 
said  A.  G.  ToUemaohe)  ought  to  have  been  included 
in  the  value  for  the  purposes  of  probate  duty  of  the 
personal  estate  of  the  said  Frances  Louisa  ToUemache, 
and  that  the  said  sum  was  and  is  liable  to  duty,  &o., 
and  that  the  defendants  may  be  ordered  to  pay  the 
amount  of  such  duty,  with  interest,  to  the  Commis- 
sioners of  Liland  Bevenue.'* 

The  answer  of  the  defendants  did  not  yary  the 
facts  stated  in  the  information.  What  the  informa-* 
tion  claimed  was  that  £111,850  15s.  7d.  ought  to 
have  been  included,  not  that  the  value  of  a  right 
of  action  should  be  included. 

The  case  was  heard  before  the  Lord  Chief  Justice 
of  Bngland  and  Charles,  J.  It  was  contended 
before  them  and  before  us  on  behalf  of  the  Crown 
that  tiie  only  right  of  the  defendants  as  to  the  New 
Zealand  mortgages  is  a  right  as  against  the  executors 
of  Al^mon  Gray  ToUemache  to  have  his  estate 
administered,  and  that  such  riffht  is  an  asset  of  the 
estate  of  Frances  Louisa  ToUemache,  and  is  an 
English  aeset.  It  was  contended  for  the  defendants 
that  the  right  of  action  is  not  an  asset  at  aU  of  the 
estate  of  Frances  Louisa  ToUemache ;  that  an  asset 
of  her  estate  was  her  share  of  New  Zealand  mortgage 
debts,  but  that  sudi  debte  were  payable  in  New  Zea- 
land, and  the  payment  of  them  could  be  enforced 
only  in  New  Zealand;  that,  therefore,  they  were, 
and  her  share  in  them  was,  a  foreign  asset,  and  there- 
fore they  were  not  liable  to  probate  duty  here. 

The  &Bt  (question  seems  to  be.  What  is  in  this  case 
the  asset  which  can  be  brought  within  the  purview  of 
the  statute  as  to  probate  duties  ?  The  ^ueeticm  i8  not. 
What  in  eome  courts  or  under  some  jurisdictions  is 
caUed,  and  properly  caUed,  an  asset  ?  but  what  is  in 
this  case  the  asset  within  sections  38  and  41  and  the 
schedule  (Part  III.)  of  55  Geo.  3,  o.  184  P  It  is  to 
be  observed  that  the  word  *' asset"  is  not  used  in 
section  38  or  section  41,  or  in  the  schedule  (Part  III.). 
What  is  to  be  brought  into  the  affidavit  in  section  38, 
and  is  to  be  subjected  to  the  duty  under  section  41, 
is,  according  to  the  terms  used  in  the  statute,  **  the 
^ue  of  the  estate  and  effects  of  the  testator  " ;  and 
the  duty  to  be  paid  is  a  sum  of  money  regulated  by 
the  money  value  of  the  estate  and  effects.  The  words 
*'  estate  and  effects  "  are,  according  to  the  decisions, 
to  be  limited  to  personal  estate  and  effects.  The  value 
in  money  of  an^^lung  wluch  is  caUed  personal  estate 
in  "Rngl&h  law  is  the  money  amount  for  which  it  can 
or  oomd  be  sold  on  a  fair  sale.  This  description  can 
be  appHed  to  a  share  of  New  Zealand  mortgage  debts. 
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It  cannot  be  applied   to  the   suggested  *'  right  of 
action."    A  lav  suit  may  be  a  soit  in  equity  or  an 
action  at  law.    In  either  case  the  question  to  be  de- 
termined by  it  is,  What  were  the  rights  of  theparties 
before  the  suit  or  action  was  commenced  ?    The  law 
suit  does  not  create  the  right ;  it  determines  authori- 
tatiyely  that  there  was,  Mfore  it  began,  a  right,  and 
it  determines  what  that  right  was  and  is.    What  is 
called  **  right  of  action  "  is  not  the  power  of  bringing 
an  action.    Anybody  can  bring  an  action,  though  he 
has  no  right  at  alL    The  meaning  of  the  phrase  is 
that  the  person  has  a  right  or  claim  before  uie  action 
which  is  determined  by  the  action  to  be  a  valid  right 
or  daim.    The  action  or  suit  does  not  confer  a  right 
which  did  not  exist  before  it ;  it  only  declares  that  a 
right  did  exist  before  it.    An  action  or  suit  is  there- 
fore mere  procedure.    An  action  with  regard  to  a  will 
is  no  part  of  the  estate  of  the  testator ;  it  is  a  pro- 
cedure or  means  of  determining  authoritatively  what 
was  or  was  not  a  part  of  his    estate,  what   was 
or  was  not  an  asset  of  his  estate,     in  this  case, 
therefore,     the    right    of    action    by    her    execu- 
tors  against  the   executors   of   A.   G.    ToUemache 
was   no   part   of    the   estate    of    Frances    Louisa 
ToUemache;  but  her  right  to  a  share  of  the  New  Zea- 
land mortgage  debts  was  a  part  or  asset  of  her  estate. 
The  next  question  then  is.  Was  that  right  an  asset 
of  her  estate  liable  to  pay  probate  duty,  and  ought  the 
value  of  it  therefore  to  have  been  disclosed  in  the 
affidavit  under  section  38  or  in  the  corrective  affidavit 
under  section  41  P    The  personal  estate  of  a  person 
must  almost  always  consist  of  different  parts.    The 
affidavit  made  imaer  section  38  in  practice,  in  speci- 
fying what  is  the  value  of  the  estate,  sets  out  tiie 
different  items  or  parts  of  which  it  consists ;  and  each 
of  these  items  or  parts  is  called  an  asset  of — i.e.,  a 
part  of — the  whole  estate  in  respect  of  whidi  probate 
duty  is  to  be  paid.    Now  it  is  not  every  asset  of  the 
estate  that  is  to  be  valued  for  duty,  but  only  such  of 
the  assets  of  the  estate  as  were  at  the  date  of  the 
death  of  the  testator  locally  within  the  jurisdiction  of 
the   authority   which    grants   the   probate.      This 
authority,  which  was  formerly  the  Ordinary,  is  now 
the  Court  of  Probate.    The  distinction  between  assets 
of  the  estate  which  are  liable  to  probate  duty  and 
assets  of  the  estate  which  are  not  liable  to  probate 
duty,  though  both  are  assets  of  tiie  estate,  was  laid 
down,  and  the  reasons  were  given  for  it  in  1831  by 
Lord  Lyndhurst,  C.B.,  in  Attomey-Chneral  v.  Dt'mond, 
1  Gr.  &  J.   356,  p.   369.    The  distinction  depends 
upon  the  locality  of  the  asset  at  the  time  of  the 
teistator's  death.    If  the  locality  is  outside  the  juris- 
diction, the  asset  is  called  a  forei^  asset,  and  is  not 
liable.    Where  the  asset  is  a  specific  tangible  article 
there  can  be  no  difficulty  in  determining  its  locality. 
Where  the  asset  is  not  a  specific  article,  but  what  is 
called  a  choee  in  adiatif  rules  have  been  laid  down  to 
determine   its  locality.      As  to    debts   due  to  the 
testator  at  the  time  of  his  death,  the  rule  to  be 
deduced  from  the  cases  is,  that  if  the  debtor  is  at  the 
date  of  the  death  of  the  testator  abroad,  and  the  debt 
is  payable  onl^  abroad,  and  could  only  be  got  from 
him  abroad,  either  by  some  act  to  be  done  there  or 
some  proceeding  taken  there,  the  debt  is  a  foreign 
asset;    but  if,  although   the   debtor  is  abroad,   a 
legal  proceeding  could  be  taken  here  which  would 
iu  law    directiy   order   and    enforce   the   payment 
here  of  the  debt,  then  the  debt  is  an  asset  here, 
liable  to  probate  duty.    Thus  in  Attorney- General  v. 
Dimondf  the  testator  was  a  creditor  of  the  French 
Government  for  32,727f.  of  Bentes  at  5  per  cent. 
These  were  only  payable  by  the  French  Government, 
the  debtor,  in  IVance,  and  ^yment  could  only  be 
obtained  by  some  act  done  in  France.    It  was  for 
tiiat  r?a9on  hnM  t>>at  the  debt,  the  asset,  was  not  such 


an  asset  as  was  liable  to  pay  probate  duty  in  Wngland. 
So,  in  AUomey-Oeneral  v.  Hope,  in  1834  (1  C.  M.  & 
E.  630),  it  was  held  in  the  House  of  Lords  that  goods 
in  America  at  the  date  of  the  death  of  the  testator, 
sent  there  by  the  testator  for  sale  by  his  agents,  and 
debts— both  simple  and  contract  debts,  due  to  him  in 
America,  and  mon^  in  American  funds,  were  not 
liable  to  probate  duty  here,  although  all  would 
eventually  come  to  the  hands  of  the  executors  here. 
So,  in  Pearee  v.  Pearse,  9  Sim.  430,  in  1838,  by 
Shadwdl,  Y.O.,  notes  of  the  Gtovemment  of  India, 
payable  in  India,  were  held  not  liable,  because  they 
were  payable  only  in  India.  In  Attorney-Genertd  v. 
Bouwens,  4  M.  &  W.  171,  Dutch  bonds  due  to  th« 
testator  were  held  liable,  but  it  was  because  they 
were  payable  in  England.  The  case  of  AUomey- 
General  v.  Higgina.  is  really  to  the  same  effect. 
The  head  office  of  the  railway  oompanv  was  in  Soot- 
land.  The  shares  were  therefore  payable  in  Booiland. 
It  was  held  that  the  executor  ought  to  have  exhibited 
an  inventory  in  Sootluid.  In  the  present  case  the 
mortgage  debt  was  payable  by  the  mortgagor 
in  New  Zealand;  the  debtor  was,  at  the  time  of 
the  death  of  the  testatrix,  Frances  Louisa  ToUe- 
mache, in  New  Zealand,  and  no  action  could  be 
brought  in  England  by  the  defendants  directly 
against  the  New  Zealand  mortgagor  to  obtain  an 
order  for,  and  recover  payment  of,  the  mortgage 
debt.  The  action  by  the  defendants  against  me 
executors  of  A.  G.  ToUemache  would  not  obtain  the 
mortgage  debts;  it  would  oblige  the  executors  of 
A.  G.  ToUemache  to  bring  another  action  in  New 
Zealand  against  the  New  Zealand  mortgagors. 
Therefore,  within  the  authority  of  aU  the  oases,  the 
New  Zealand  mortgage  debts  and  the  one-fourth 
share  of  tnem  in  which  Frances  Louisa  ToUemache 
was  interested  were  a  foreign  anet,  and  were  properly 
omitted  by  the  defendants  from  the  affidavit  under 
section  38,  and  the  corrective  affidavit  under  section 
41,  unless  a  different  decision  is  to  be  the  result 
in  this  court,  from  a  consideration  of  the  case 
before  Lord  Hanuen,  In  tJie  Goods  of  Ewing^  in 
1881.  I  cannot  think  that  the  case  affords  any 
authority  upon  anv  question  in  this  case.  It  was  an 
appUcation  by  a  legatee  under  the  wiU  of  William 
Swing  to  the  Court  of  Probate  to  appoint  an  adminis- 
trator of  the  wiU  in  England,  although  the  executors 
of  tiie  will  were  duly  administering  the  wiU  which 
had  been  proved  in  Scotland.  The  Crown  was  no 
party  to  the  appUcation,  and  was  not  before  the 
courL  No  question  of  probate  duty  arose  or  could 
arise  at  that  stage.  What  was  said  by  Lord  Hannen 
may  be  authority  for  saying  that  the  right  of  Franoea 
Louisa  ToUemache  to  a  fourth  share  of  the  residue  of 
A.  G.  ToUemache's  estate,  including  the  New  Zealand 
mortgage  debts,  is  an  asset  of  the  estate  of  Franoes 
Louisa  ToUemache.  That  is  not  denied.  But  nothing 
said  by  Lord  Hannen  goes  to  show  that  it  is  not  a 
foreign  asset.  If  it  does  show  that,  it  is  contraiy  to 
aU  other  authorities.  And  certainly  nothing  is  said 
in  that  case  to  show  that  Lord  Hannen  thought  that 
an  action  or  suit  could  be  an  asset  of  an  estate.  The 
claim  of  the  Attorney-General  is  in  form  right — 
namely,  that  the  value  of  the  mortgage  debt,  not  tito 
value  of  the  cause  of  action,  should  have  been  in- 
cluded. But  that  daim,  so  rightiy  stated,  cannot  be 
sustained. 

I  agree  with  the  Lord  Chief  Justice  and  Charles,  J., 
and  am  of  opinion  that  the  appeal  should  be  dis- 
missed. 

LoPBS,  L.J. — ^The  executors  of  Frances  Louiaa 
ToUemache  are  entitled  to  a  fourth  part  of  the 
residuary  estate  of  her  husband,  Algernon  ToUenuiAha^ 
A  sum  of  £111,860  16s.  7d.|  part  of  such  r^dnarj 
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eitate,  10  the  value  of  the  one-foiirth  part  of  oertain 
mortgagee  in  New  Zealand.  The  Crown  olaims 
probate  dnty  on  this  som.  The  exeontors  resist  the 
daim  on  the  gronnd  that  the  £111,850  158.  7d.  is  a 
foreign,  and  not  an  Bnglish,  asset,  and,  therefore, 
not  sabjeotto  probate  duty.  The  question  is  whether 
moh  sum  is  a  foreign  or  English  asset  I  have  come 
to  the  oonidosion  uiat  it  is  an  English  asset,  for  the 
reaaons  which  I  will  Portly  nve.  [His  lord^p  then 
itated  the  facts,  and  proceeded  : — J  It  is  to  be  ob- 
•erred  that  neither  mmces  nor  her  executors  could 
daim  any  part  of  this  estate  in  specie.  The  executors 
of  her  husband  were  not  trustees  of  the  estate  for  her ; 
all  she  was  entitled  to  was  her  proportion  of  the  pro- 
ceeds of  her  hushuid's  estate  after  realization. 
Neither  Frances  nor  her  executors  had  any  dlaim 
against  these  mortgaffors  to  recover  the  mortgage 
debt  or  any  portion  of  it.  That  was  a  daim  enforc- 
ahle  only  by  the  executors  of  Algernon.  The  right  of 
the  executors  of  Frances  as  against  the  executors  of 
her  husband  is  a  right  to  have  his  estate  administered. 
Administered  where  ?  The  husband  was  domiciled  in 
England,  his  will  was  proved  in  England,  his  execu- 
tors are  in  England,  and  his  estate  is  beinff  adminis- 
tered in  Englimd,  and  the  money  recoverable  will  be 
brought  to  England.  The  executors  of  the  husband 
can  only  be  sued  in  the  English  courts  by  the  execu- 
tors of  Frances.  It  is  an  English  chose  in  <idimi  re- 
coverable in  England,  and  is,  in  my  opinion,  an 
Bnglish  and  not  a  foreign  asset,  and  as  such  is  subject 
to  probate  duty  here.  In  re  Swing  is  in  point,  a 
case  which,  I  think,  is  righthr  decided. 
The  appeal  will  be  allowed. 

Kay,  L.J.—I  have  arrived  at  the  same  conclusion 
as  that  expressed  by  Lopes,  L.  J.  In  this  information 
the  Crown  claims  probate  duty  on  the  estate  of 
Frances  Louisa  ToUemache,  who  died  in  1893.  Her 
executors  resist  the  daim  as  to  £111,850  15s.  7d., 
part  of  such  estate,  on  the  ground  that  this  sum  is 
the  value  of  one-fourth  share  of  certain  mortgages  in 
New  Zealand  whidi.  it  is  said  by  the  terms  of  them, 
were  not  to  be  called  in  until  a  time  which  has  not 
yet  arrived.  It  is  aUesed  Ibat  Frances  was  entitled 
at  the  time  of  her  death  to  one  fourth  share  of  these 
mortgagee.  They  were  not  vested  in  her.  They 
were  the  property  of  her  deceased  husband,  Algernon 
Gray  Touemache,  who  died  in  1892,  having  by  will 
given  the  income  of  his  real  and  personal  estate  to  her 
and  his  two  sisters  jointly  for  life,  and,  subject  thereto 
and  to  another  life  estate  which  has  expired,  one 
lointh  of  the  residuary  personal  estate  to  ner  abso- 
hitel J.  The  other  three  fourths  were  divided  hy  his 
will  among  a  number  of  other  persons.  The  testator 
empowered  his  executors  to  leave  his  residuary 
pencnoal  estate  invested  as  they  should  find  it  at  the 
time  of  his  death,  unless  they  thought  proper  to 
idmnge  any  investment.  The  executors  of  Algernon 
retained  the  New  Zealand  mortgages  and  obtained  a 
tiaiiBfer  of  them  into  their  own  names.  But  the 
ressdue  was  not  divided,  of  course,  during  the  Uf  e  of 
Frances,  who  was  tenant  for  life  of  the  whole  estate 
jointly  with  the  testator's  two  sisters. 

It  18  evident  from  this  short  statement  that  the  New 
Zealand  mortgages  were  not  assets  of  Frances,  nor 
was  any  part  of  them.  Neither  she  nor  her  execu- 
tora  ooud  daim  any  part  of  them  in  specie.  They 
conld  not  sue  the  mortgagors  to  recover  the  mortgage 
moneys.  Those  mortgages  were,  in  fact,  outstanding 
asacita  of  Algernon.  Ae  onlv  right  of  Frances* 
eoKecutors  was  to  call  upon  Algernon's  executors  to 
realise  his  estate,  get  in  his  outstanding  assets,  con- 
T«rt  tliem  into  numejr,  and,  when  the  time  for  divi- 
lion  arnvei,  to  divide  such  proceeds  among  the 
jreeidfiary   legatees  of  Algernon.    The  exeoators  of 


Frances  could  not  compd  Algernon's  executors  to 
transfer  to  them  any  of  the  New  Zealand  mortgages 
in  respect  of  her  fourth  share  of  the  residue.  That 
could  only  be  done  if  these  mortgages  happened  to 
remain  unconverted  when  all  debts  and  legades  were 
paid  and  the  residue  became  divisible  and  all  the 
residuary  legatees  agreed  that  the  mortgagee  should 
remain  unconverted. 

What  in  law  is  the  interest  of  Frances'  executors  in 
the  estate  of  Algernon  P  It  is  a  right  to  recover  from 
Algernon's  executors  one  fourth  of  the  clear  residue 
of  his  estate.  So  far  as  such  residue  consists  of  per- 
sonal property,  that  is  a  chose  in  acHon.  What  is  its 
locality  ?  Algernon  was  domiciled  in  England.  His 
will  was  proved  here.  His  executors  are  m  the  coun- 
try. They  can  only  be  sued  by  Frances'  executors  in 
the  English  court.  It  is  therefore  an  English  chose 
in  action.  If  this  be  so,  it  seems  to  me  that  upon 
such  an  asset  probate  duty  is  payable.  If  Algernon 
had  outstanding  assets  in  many  parts  of  the  world  I 
do  not  see  how  that  would  make  any  difference.  The 
one-fourth  share  of  this  residuary  estate  which 
bdonged  to  Frances  would  still  be  an  English 
asset,  because  neither  she  nor  her  executors 
would  have  any  right  to  any  of  such  investoients  in 
specie. 

It  is  suggested  that  Algernon's  executors  were 
trustees  of  one-fourth  share  .of  these  mortgages  for 
Frances'  executors,  and  that  therefore  the  case  is  Ibe 
same  as  though  Frances  had  invested  her  own  money 
in  mortgagee  in  New  Zealand  in  the  names  of 
trustees  for  herself.  But  the  difference  is  that  in 
that  case  she  could  have  compelled  the  trustees  to 
transfer  such  mortgages  to  herself.  That  seems  to 
me  the  distinction  between  the  supposed  case  and  the 
present,  and,  in  my  opinion,  makes  an  essentisi 
difference,  in  strictness,  Frances'  executors  are  only 
entitled  to  receive  her  one-fourth  share  of  Algernon's 
estate  in  English  money.  I  cannot  see  how  this  can 
escape  probate  duty. 

In  the  case  of  In  re  Ewing,  John  Orr  Ewing  died 
in  April,  1878.  He  was  domidled  in  Scotland  and 
was  entitled  to  a  share  in  a  Scotch  partnership, 
whidi  share  was  valued  at  £400,000  ana  was  pay- 
able to  his  estate  by  ten  annual  instalments.  By 
his  will  he  gave  certain  annuities,  and  subject  to 
them  a  l^acy  of  one-sixth  of  £60,000  to  his  nephew, 
WUliam  Ewing,  and  he  also  gave  to  him  one-sixth  of 
his  residuary  estate.  His  will  was  proved  in  Scot- 
land. Part  of  his  assets  at  the  time  of  his  death  were 
in  England.  William  Ewing.  died  in  Deoembo-, 
1878,  heiore  he  had  recdved  his  share  of  John  Orr 
E wing's  estate  or  the  legacy  to  him.  W.  Ewing  was 
domiciled  in  Scotland  and  his  will  was  proved  there 
by  his  executors. 

A  legatee  under  William  Ewinff's  will  dted  his 
executors  to  accept  or  to  refuse  probate  of  his  will  in 
England  or  to  show  cause  why  administration  with 
the  will  annexed  should  not  be  granted  in  England 
to  such  legatee.  William  had  no  assets  in  England 
except  of  trifling  value.  The  ground  of  the  appli- 
cation was,  in  the  words  of  Sir  James  Hannen,  '*  tnat 
the  daim  of  the  estate  of  William  Ewing  on  the 
estete  of  his  unde,  John  Orr  Ewing,  is  an  asset  of 
Mr.  Swing's  estate  in  England  by  reason  of  some  of 
the  assete  of  tbe  unde's  estete  having  been  in 
England  at  the  time  of  W.  Swing's  death.^'  That  is 
the  precise  ^int  raised  in  this  case.  The  exemption 
from  duty  is  claimed  here  on  the  ground  that,  the 
New  Zeidand  mortgages  being  in  existence  at  the 
death  of  Frances,  the  daim  of  her  executors  on  the 
estete  of  Algernon  is  to  that  extent  an  asset  in  New 
Zealand. 

Sir  James  Uaunen  rejeotea  tins  oouteution.  I  can- 
not assent  to  the  argument  that  what  he  said  was 
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ohiier.  It  seems  to  me  to  be  the  ground  of  his  deci- 
sion. These  are  his  words:  *'The  claim  of  the 
executors  of  W.  Ewing  in  respect  of  the  interest  of 
their  testator  under  hu  uncle's  will  is  a  claim  on  the 
executors  of  the  imde  duly  to  administer  his  estate 
and  to  pay  the  legacy  to  W.  Ewing  out  of  the  funds 
which  may  be  applicable  to  that  purpose.  It  cannot 
be  disputed  that  this  daim  or  interest  in  the  estate  of 
the  unde  constitutes  an  asset  of  the  estate  of  the 
deceased  W.  Ewing,  because  it  is  recoverable  by  the 
executors  of  W.  Ewing  virtuU  oMidi,  but  it  appears 
to  me  that  it  is  an  asset  in  Bcotland,  and  not  in 
England.  .  .  .  The  fact  that  some  of  the  assets 
of  J.  O.  Ewing  were  situate  in  England  does  not 
appear  to  make  any  difference.  If  I  were  to  con- 
stitute the  applicant  administrator  with  the  will 
annexed  by  W .  Ewing,  he  could  not  in  that  character 
take  possession  of  or  recover  the  outstanding  assets  of 
the  uncle's  estate;  be  could  not  daim  those  assets 
themsdves  virtute  offiicU,  his  only  remedy  would  still 
be  through  and  by  means  of  his  claim  upon  the 
executors  of  the  unde  to  have  the  estate  auty  ad- 
ministered." On  these  grounds  Sir  J.  Hannen  refused 
the  application.  The  decision,  or  the  reasons  for  it, 
are  not  binding  on  this  court  if  we  disagreed  with 
them,  but  I  must  say  that  I  agree  with  the  reasons 
and  decision  entirdy.  This  decision  was  referred 
to  in  LaicUay  v.  The  Lord  Advocate,  A  domidled 
Scotchman  was  partner  in  a  firm  for  working 
indigo  and  silk  concerns  in  India.  Probate  was 
claimed  on  his  share.  There  were  sixteen  partners, 
all  of  whom  except  two  were  resident  in  the  United 
Kingdom.  It  was  held  that  the  seat  of  the  business 
was  in  India,  and  that  this  must  be  treated  as  the 
locality  of  the  testator's  interest  in  the  firm,  and 
consequently  that  this  interest  was  exempt  from  pro- 
bate duty  in  Eneland.  In  the  Goods  of  Ewing  was 
only  referred  to  K>r  a  dictum  of  Sir  J.  Hannen  to  the 
effect  that  the  locality  of  the  share  of  a  deceased  part- 
ner would  be  the  place  where  the  business  was 
carried  on.  But  no  doubt  was  cast  upon  the  decision 
in  In  the  Chads  of  Ewing » 

I  am  compelled,  with  deference  to  the  court  bdow, 
to  differ  from  their  decision.  I  think  the  New  Zea- 
land mortgages  were  not  an  asset  of  Frances'  estate. 
Her  executors  have  no  right  virtute  officii  to  any  part 
of  the  mortfi^ages.  Their  only  right  in  respect  of 
them  is  to  call  upon  the  English  executors  of  Algernon 
to  get  in  his  outstanding  personal  estate  and  to  con- 
vert and  divide  it  when  the  time  for  division  arrives. 
That  riffht  is,  in  my  opinion,  a  part  of  Frances'  estate 
whose  locality  is  En^^and,  and  its  value,  as  in  the 
case  of  all  English  assets,  is  subject  to  probate  duty 
in  England.  I  think  that  the  appeal  should  be 
allowed,  with  costs  here  and  bdow. 

Solidtor  for  the  appellant,  Solicitor  of  Inland 
Bevenue, 

Solidtor  for  the  respondent,  J,  A,  Bertram, 


Wtf)  Court  of  S^atitt. 

sfejfj.)  Jan.  16;  Feb.  26. 

In  re  Macduff. 
Maoduff  v.  Macduff,  (a.) 

Will — Construction — CharUy — Bequest  for  charitable  or 
philanthropic  purposes— Validity. 

A  testator  by  his  will  bequeathed  a  sum  of  money  to  be 

(a.)  Reported  by  W.  Soott  Thompson,  Esq.,  Bar* 
rister-at-Law. 


appropriated  for  some  one  or  more  purposes  "  charitable, 
philanthropic,  or  ." 

Held,  that  this  bequest  was  not  invalid  simply  by 
reason  of  the  blank;  but 

Held,  further,  that  as  the  word  '*  philanthropic  "  was 
wide  enough  to  comprise  purposes  not  wUhin  the  technical 
meaning  of  "  charitable,     the  gift  was  invalid. 

By  his  will,  dated  the  24th  of  July,  1889,  the  Bev. 
J.  K.  Macduff,  "formerly  minister  of  Sandylord 
Church  and  parish,  Glasgow,  but  now  having  my 
domidle  in  England,"  by  clause  (1)  appointed 
his  daughter,  Annie  Seaton  Macduff,  and  A.  Macduff 
and  H.  Macduff  executors  and  trustees  of  his  will, 
and  by  clause  (2)  he  bequeathed  all  his  propoty 
for  the  behoof,  in  the  first  instance,  of  his  said 
daughter,  the  entire  interest  of  the  same  to  be 
enjoyed  by  her  during  her  lifetime,  with  the  reserva- 
tion of  certain  legades  therein  mentioned.  By  dause 
(7)  he  dedared  that  '*the  aforesaid  provisicms  or 
legades  are  to  come  into  immediate,  or  almost 
immediate,  settlement  at  my  death,  llie  following 
and  far  more  important  bequest  is  for  the  future,  and 
is  retained  under  the  seal  of  secrecy  until  my 
daughter's  death,  when  my  aforesaid  trustees  are 
empowered  to  open  it.  But  until  that  time  it  is 
sacredly  to  be  retained  by  my  daughter,  Annie  8. 
Macduff,  the  provisions  of  the  same  Ming  contingent 
on  her  wishes  and  other  private  considerations.  It 
contains  the  bequest  of  a  considerable  sum  of  money 
for  a  purpose  or  purposes  which  cannot  at  present  be 
disclosed,  and  the  destination  of  which  may  oe  altered 
or  modified  at  her  discretion  or,  failing  her,  others 
whose  names  will  be  engrossed  in  this  special  deed." 
And  all  the  rest  of  his  property  he  gave  absolatdy 
to  his  said  daughter.  The  testator  made  two  oodidls 
to  his  will  which  were  not  material  on  the  Dresent 

tuestion.  The  testator  also  executed  the  foUowiug 
ocument,  which  was  dated  the  27  th  of  August,  1889, 
and  admitted  to  probate  together  with  the  said  will 
and  codicils : — '*  Special  private  and  contingent 
bequests  embodied  at  p.  3,  paragraph  No.  7,  in  my 
will  dated  the  24th  of  July,  1889.— As  said  private 
and  contingent  bequests  are  not  to  take  effect  in  my 
daughter's  lifetime,  but  only  come  into  operation  at 
her  death,  my  two  trustees  mentioned  in  aforesaui 
will  and  settlement  are  then  empowered  to  open  this 
document  and  carry  its  provisions  into  execution, 
with  any  new  specification  or  alteration  that  maj 
have  hem  resolved  on  by  my  daughter  and  left  in  her 
handwriting  at  the  end  of  these  presents.  I,  John 
Boss  Macduff,  will  from  my  estate  the  entire  sum  of 
£10,000  to  be  appropriated  and  allocated  for  some 
one  or  more  purooses  charitable,  philanthropio,  or 
lAie  precise  purpose  or  purposes  I 
would  desire  to  be  named  by  my  daughter,  Annie  S. 
IMI^uff.  But  should  she  from  any  cause  fail  or  be 
unable  to  indicate  these,  I  leave  the  dder  surviving 
sons  of  my  brothers,  in  co-operation  with  any  otfaars 
in  whose  wisdom  and  experience  they  can  thoroughly 
rely,  to  see  my  wishes  carried  into  effect.  I  am 
unable  personally  to  tie  mysdf  down  to  any  speoifio 
sdieme,  as  many  objects  supremdy  claimant  to-day 
may  cease  to  be  so  after  a  series  of  yean,  wfaHe 
others  at  present  undreamt  of  may  be  found  urgent.*' 
The  testator  died  on  the  30th  of  April,  1895,  leaving 
his  said  daughter  his  heiress-at-law  and  sole  next  td 
kin. 

On  the  8th  of  July,  1895,  an  originating  summons^ 
to  which  her  co-executors  and  her  Majesty's  AttocnOT* 
Gtoeral  were  defendants,  was  talran  out  by  the 
daughter  (who  was  also  redduary  legatee  under  the 
will),  asking  (1)  whether  anv  bequest  of  £10,000 
to  tike  effect  on  the  death  of  uie  said  Annie  S.  Ifiao- 
duff  was  effectually  made  by  the  wfll  andoodioQs  of 
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the  said  testator  for  any  charitable  or  other  purpose ; 
sod  (2)  whether  the  executors  were  at  liberty,  subject 
to  providing  for  the  payment  of  the  testator's  debts, 
funeral,  ana  testamentary  expenses,  and  the  leg^ies 
effidctually  given  by  the  said  will,  to  assign  forthwith 
to  the  laid  Annie  S.  Macduff  the  whole  of  the 
testator's  personalty. 

Hadkyy  for  the  plaintiff,  the  residuary  legatee, 
argoed  that  the  bequest  was  invalid  first,  for  un- 
oertainty,  by  reason  of  the  blank;  and  secondly, 
because  the  word  philanthropic  has  a  meaning  wide 
enough  to  include  purposes  oUier  than  diaritable  pur- 
poses in  the  legal  sense. 

He  referred  to  Jame»  ▼.  Alien ^  3  Mer.  17;  EllU 
▼.  Sdby,  1  My,  &  Or.  286 ;  Morice  v.  Buhop  of  Dur~ 
ham^  10  Yes.  522 ;  Williama  ▼.  Kershaw,  5  OL  &  F. 
Ill,  n. ;  Kendall  ▼.  Granger,  5  Beav.  300. 

Whitworth,  for  the  defendant  trustees. 

Ingle  Joyce,  for  the  Attorney-General,  argued  that 
the  gift  was  valid  as  a  gift  to  charitable  purposes 
generally.  The  blank  did  not  render  the  gift  void 
for  uncertainty:  Illingworth  v.  Cooke,  9  Hare  37; 
Om  V.  Bagshaw,  14  W.  B.  1013,  L.  B.  2  Eq.  746.  The 
word  charitable  was  used  to  denote  purposes  within 
the  popular  meaning  of  the  word,  whilst  the  word 
pluhmuiropic  comprised  purposes  charitable  within 
the  technical  and  not  witmn  the  popular  sense. 

Stirlikg,  J. — This  summons  raises  a  question  as  to 
the  validity  of  a  certain  gift  in  the  will  of  the  Bev. 
J.  B.  Macduff.  By  his  will  the  testator  describes 
himself  as  *'  formerly  minister  of  Sandy  ford  Church 
and  parish,  Glasgow,  but  now  having  my  domicile 
in  England,"  and  I  desire  to  say  that  this  case  has 
been  aiguod,  and  will  be  decided  by  me  on  the 
footing  that  that  statement  as  to  the  domicUe  of  the 
testator  is  according  to  the  fact;  for  this  reason, 
that  there  appears  to  be  a  difference  between  the  law 
of  Kngland  and  the  law  of  Scotland  upon  the  point 
in  dispute. 

That  being  so,  the  testator,  after  giving  legacies  of 
various  kinds,  proceeds  thus :  [His  lordship  read  the 
provision  of  the  will  and  document  above  stated.] 
Now,  the  question  is  as  to  the  validity  of  that  dis- 
position of  £10,000.  It  was  urged  on  behalf  of  the 
renduary  legatee  that  that  gift  was  inviJid  first,  by 
reason  of  the  blank  left  after  the  words  **  charitable, 
philanthropic,  or  ";  and  secondly,  because 

the  word  pnilanthropic  has  a  wider  meaning  than  the 
word  dbaritable,  and  would  comprise  purposes  not 
within  the  technical  meaning  of  the  word  charitable. 
Now  as  regards  the  first  of  these  objections,  I  think 
that  this  gift  cannot  be  held  to  be  bad  simply  by  reason 
of  the  existence  of  the  blank.  The  testator  seems  to 
baTe  wished  further  to  consider  whether  the  sum  he 
mentions  diould  be  devoted  to  any  purposes,  whether 
charitable  or  philanthropic ;  he  never  came  to  any 
final  determination  on  the  subject ;  and  the  will,  in 
my  opinion,  ought  to  be  read  as  if  it  had  run  thus : 
'*  for  some  one  or  more  purposes,  charitable,  philan- 
thropic, or  of  such  other  nature  as  I  may  hereafter 
name  by  oodidl ; "  and  then  that  the  testator  had 
died  without  making  a  codicQ.  The  effect  of  this 
wonld  be  that  the  sum  mentioned  would  be  applic- 
tMe  for  charitable  or  philanthropic  purposes  only. 
See  lUingw&rih  v.  (hoke  and  €HU  v.  Bagshaw. 

The  question  then  arises  whether  a  bequest  for 
**  cduuitable  or  philanthropic  purposes  '*  is  valid 
aooording  to  the  law  of  England.  In  order  that  it 
maw  be  ^lid,  the  purposes  as  defined  by  the  testator's 
will  must  be  "  dbaritable  *'  in  the  tebhnical  sense  in 
vrhibh  that  word  is  used  in  this  court.  The  conten- 
tion lor  the  Attorney-General  was  that  the  word 
'  C'luttitaUe"  in  the  will  was  not  to  be  understood  in 


the  technical,  but  in  the  popular  sense,  while  the  word 
«  philanthropic "  was  used  to  designate  other  pur- 
poses which,  though  not  charitable  in  the  popular 
are  nevertheless  charitable  in  the  technical 
On  the  other  hand,  it  was  urged  that,  among 


sense. 

philanthropic  puiposes  may  doubtless  be  included 
many  whidi  are  charitable  in  the  technical  sense,  but 
also  many  which  are  not. 

In  James  v.  Allen  Sir  W.  Grant,  M.B.,  had  to  con- 
sider a  bequest  for  *'  benevolent  '*  purposes.  He  says : 
*'  The  question  is.  What  authority  would  this  court 
have  to  say  that  the  property  must  not  be  applied 
to  purpoBes,  however  boievolent,  unless  they  aleo 
come  within  the  technical  denominations  of  chantable 
purposes.  If  it  might,  consistently  with  the  will,  be 
applied  to  other  than  strictly  charitable  purposes,  the 
trust  is  too  indefinite  for  the  court  to  execute."  It 
was  held  that  the  gift  was  invalid. 

In  KendcUl  v.  Granger  tke  bequest  was  to  be  applied 


I  conceive,  be  a  purpose  of  general  utility ;  but  the 
question,  which  seems  to  me  to  arise  in  this  case, 
as  in  the  case  of  a  gift  to  benevolent  pmrposes,  is,  are 
all  purposes  of  general  utility  necessarily  such  pur- 
poses as  this  court  deems  to  be  charitable  ?  I  own 
that,  in  my  opinion,  according  to  the  decisions  which 
have  taken  place  in  this  court,  they  are  not.  The 
words  general  utility  are  so  large,  that  they  compre- 
hend purposes  which  are  not  charitable,  and,  com- 
prising purposes  which  are  not  charitable,  the  trustees 
have  an  option  to  apply  them  to  purposes  which  are 
not  chari&ble,  and  consequently  to  divert  the  trust 
fund  from  those  purposes  which  this  court  is  in  the 
habit  of  considerinff  charitable.  I  do  not  venture  to 
say  that  I  am  w^  satisfied  with  all  the  decisions 
that  have  taken  place  on  this  subject.  I  think  that 
there  are  older  cases,  showing  perhaps  that  the  court 
would,  in  a  case  where  charitable  purposes  were  men- 
tioned, have  taken  care  that  the  application  should 
have  been  made  to  those  purposes ;  but  I  do  not  feel 
myself  at  liberty  to  depart  from  the  decisions 
which  have  been  made  on  the  subject.  Conceiving 
myself  bound  by  authority,  I  must  declare  that 
this  is  not  a  trust  which  can  be  carried  into  effect  as 
a  charitable  purpose." 

I  respectfully  agree  with  the  concluding  observa- 
tions of  Lord  Langdale;  but  I  am  not  at  liberty, 
any  more  than  he  was,  to  deport  from  the  decisions. 
The  question  is  whether  plmanthropic  purposes  can 
be  effectively  distinguished  from  benevolent  pur- 
poses or  purposes  of  general  utility.  **  Philanthropic," 
no  doub^  is  a  word  of  narrower  meaning  than 
**  benevolent "  ;  an  act  may  be  benevolent  if  it  indi- 
cates goodwill  to  a  particular  individual  only,  whereas 
an  act  cannot  be  said  to  be  philanthropic  unless  it 
indicates  goodwill  to  mankind  at  large.  Still,  it 
seems  to  me  that  the  word  '*  philanthropic"  is  wide 
enough  to  comprise  purposes  which  are  not  charitable 
in  the  technical  sense,  and  consequently  that  the 
trust  declared  by  the  testator  cannot  be  supported. 

Solicitors,  Thomas  Webster;  The  Solicitor  to  the 
Treasury. 
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In  re  Berry. 
DuFFiELD  V.  Williams,  (a.) 
Practice  —  Partita  —  Banhruptcy  of  diifendatU  —  He- 
ceiving   order  —  Official   receiver  wrongfully  added 
as  a  party  to  the  action— R.  8,  C„  1883,  ord.  17,  r.  4 
--Bankruptcy  Acts,  1883  and  1890. 

T?ie  mere  making  of  a  receiving  order  does  not  came 
any  change  or  transmission  of  interest  or  liability. 

Consequently  f  where  a  receiving  order  had  been  made 
against  the  defendant  in  an  action^  and  an  ex  parte 
order  adding  the  official  receiver  as  a  defendant  thereto 
obtained  by  the  plaintiff  under  R,  S.  C,  1883,  ord,  17, 
r.  4,  the  latter  order,  upon  the  application  of  the  offidcU 
receiver,  was  discharged. 

This  was  a  smnmons  taken  out  by  Mr.  Llewellyn 
Hngh  Jones,  the  official  receiver  at  Wrexham,  and 
acting  in  the  bankruptcy  of  John  Lewis,  one  of  the 
defendants  in  the  above  action,  asking  that  an  ex 
forte  order,  dated  the  4th  of  November,  1895,  whereby 
ne  was  added  as  a  defendant  in  the  action,  might  be 
discharged. 

The  defendants  Williams  and  Lewis  were  the 
executors  and  trustees  of  the  wUl  and  codicil  of  the 
testatrix,  Ann  Berry,  deceased,  who  died  on  the  14th  of 
January,  1879. 

On  the  14th  of  March,  1894,  an  action  for  ac- 
counts, inquiries,  and,  if  necessary,  administration,  of 
the  estate  of  the  testatrix  was  instituted  asainst 
Williams  and  Lewis  by  the  persons  beneficially 
interested  in  the  estate  of  the  testatrix. 

On  the  30th  of  April,  1894,  an  order  was  made  for 
an  account,  and  the  chief  clerk,  by  his  certificate 
dated  the  5th  of  April,  1895,  certified  the  sum  of 
£2,245  3s.  5d.  to  be  due  from  the  defendants. 

The  defendants  took  out  a  summons  to  vary  the 
said  certificate,  and  the  plaintiffB  likewise  issued  a 
summons  for  payment  into  court  of  the  said  sum 
of  £2,245  38.  5d.,  both  of  which  were  still  pending. 

On  the  24th  of  June,  1895,  a  receiving  order  was 
made  against  the  defendant  Lewis,  on  his  own  ap- 
plication, by  the  Wrexham  County  Court,  and  the 
official  receiver,  the  said  Llewellyn  Hugh  Jones, 
became  the  receiver  of  his  the  defendant  Lewises 
estate. 

The  said  Lewis  was  not,  however,  adjudicated  a 
bankrupt. 

By  an  order  made  on  the  4th  of  November,  1895, 
under  ord.  17,  r.  4,  on  the  application  of  the  piaintiffiB, 
the  said  L.  H.  Jones  was  added  as  a  defendant  to 
this  action,  and  from  this  order  tiie  said  L.  H.  Jones 
now  sought  to  be  relieved. 

M,  Ingle  Joyce,  for  the  official  receiver  and  the  Board 
of  Trade. — An  official  receiver  cannot  be  made  a  party 
to  an  action  before  there  has  been  an  adjudication 
and  he  tias  been  appointed  a  trustee,  because  the 
property  of  the  debtor  remains  vested  in  the  debtor, 
ana  not  in  the  official  receiver,  until  his  appointment 
as  trustee.  Li  any  event  these  proceedings  can  only 
be  taken  against  the  trustee  with  the  leave  of  the 
Bamkruptcjr  Court  (Bankruptcy  Act,  1883,  s.  9).  The 
official  receiver  is  only  the  receiver  of  the  property 
of  the  debtor  (section  57),  and  no  proceedings  can 
be  taken  against  him :  Rhodes  v.  Dawson,  34  W.  R. 
240,  16  Q.  B.  D.  548-553;  Watson  v.  Holliday,  31 
W.  B.  536. 

Graham  Hastings,  Q,C„  and  Z>.  Begg,  for  the 
phuntiffii  in  the  action.— The  case  is  pmvmed  for  by 

(a.)  Reported  by  A&thub  Mo&ton»  Etiq.,  Banis- 
ter-at-Law. 


B.S.C.  ord.  17,  s.  4.  The  effect  of  the  receiving  order 
is  to  cause  a  change  in  the  interest  of  the 
defendant,  although  no  transmission  of  interest  has 
occurred.  The  plaintifEEi  must  continue  the  official 
receiver  as  a  defendant,  because  the  action  is  for  a 
breach  of  trust  from  which  the  defendant  Lewis  is 
not  reUeved  by  section  30.  The  plaintiffs  shall  have  to 
prove  against  his  estate  in  bankruptcv.  The  action 
must,  however,  proceed  in  this  court  where  it  began. 
The  plaintiff;  are  entitied  to  bring  anybody  here  who 
has  become  interested,  and  the  official  receiver  is  very 
much  interested.  There  may  never  be  a  trustee  ap- 
pointed. Section  9  of  the  Bankruptcy  Act  of  1883  does 
not  apply  where  an  action  hM  been  commenced. 
Official  receivers  have  been  made  parties  to  proceedings 
before  this :  Sartoris  v.  Sartoris,  40  W.  E.  82,  [1892] 
1  Oh.  11,  22.  It  is  true  that  the  proper^  does  not 
vest  in  the  official  receiver,  but  the  debtor  becomes  a 
mere  instrument  for  the  purpose  of  getting  it  in. 
Till  there  is  a  final  discharge  or  release  an  action  against 
a  sole  defendant  proceeds  against  him  and  his  trustee : 
ExparU  Coker,  24  W.  E.  145,  L.  R.  10  Ch.  App.  652. 
The  plaintiff  has  to  establish  a  debt  against  the  estate 
and  the  trustee  is  a  necessary  party :  Barter  dt  Co.  v. 
Dubeux  <fc  Co.,  29  W.  E.  622,  7  Q.  B.  D.  413-417. 
If  there  had  been  an  adjudication  it  would  have  been 
a  matter  of  course  to  make  the  trustee  a  party.  The 
plaintiffs  are  equally  entitied  to  make  the  official 
receiver  a  party  in  order  to  bind  the  debtor's  estate. 
He  need  not  appear  unless  he  wishes  to  do  so. 

Ingle  Joyce,  in  reply. — On  the  merits  of  this  case 
there  is  no  reason  for  adding  the  official  receiver  as  a 
party.  The  defendants'  liability  is  joint  and  several, 
so  the  plamtiffiB  can  go  on  with  their  summons  with- 
out ua.  The  debtor's  estate  is  bound  by  the  certificate 
unless  we  apply  to  vary  it.  But  we  dispute  this 
point  on  general  principles :  Lloyd  v.  DimmaeJSf  26 
W.  E.  458,  7  Ch.  D.  398.  Most  of  the  cases  dted  were 
under  tiie  BaiJoruptcy  Act  of  1869.  The  only  essential 
difference  between  t^t  Act  and  the  Act  of  1883  is 
section  168,  but  that  section  is  material.  Court  in 
that  section  means  the  Court  of  Bankruptcy.  Pro- 
ceedings cannot  be  continued  without  leave  against  a 
trustee.  In  Sartoris  v.  Sartoris  the  official  reoetver 
made  no  objection  to  being  added  as  a  party.  There 
is  no  provision  in  the  Act  that  an  official  receiver  maj 
be  sued,  and  you  cannot  fetter  him  hy  an  order : 
Emma  Silver  Mining  Co.  v.  Orant,  29  W.  B.  481,  17 
Ch.  D.  122-131. 

SriBLura,  J.  [after  stating  the  facts,  continued :] 
The  order  is  sought  to  be  justified  under  ord.  17, 
r.  4,  which  is  as  follows :  —  '*  Where,  by  reaaon 
of  marriage,  death,  or  bankruptcy,  or  any  otlMr 
event  occurring  after  the  commencement  of  a  cause 
or  matter  and  causing  a  change  or  transmissioa 
of  interest  or  liability,  ....  it  becomes  neoea- 
sary  or  desirable  that  any  person  not  already  a 
party  should  be  made  a  party  .  .  .  .  ,  an  order 
that  the  proceedings  shall  be  carried  on  between  tha 
continuing  parties  and  such  new  party  or  partaas 
may  be  obtamed  ex  parte  on  application  to  the  oomt 
or  a  jud^e,  upon  an  alle^tion  of  such  change  or 
transmission  of  interest  or  liability,  or  of  such  persoa 
interested  having  come  into  existence." 

It  is  said  that  an  event — i.e.,  the  making  of  a 
receiving  order — ^has  occurred  since  the  oommence- 
ment  of  the  action,  "  oausinff  a  change  or  tranamia- 
sion  of  interest  or  liability,'' which  renders  it  neces- 
sary or  desirable  that  a  person  not  already  a  party — 
t.e.,  the  official  receiver— should  be  made  a  par^  to 
the  action.  In  order  to  decide  whether  or  not  tiua  is 
so,  it  will  be  necessary  to  carefully  consider  tiie  pro- 
visions of  the  Bankruptcy  Acts  now  in  foroe.  Tba 
itotioiis  which  appear  to  me  to  be  material  to  tha 
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present  question  are  these :  Bankruptcy  Act,  188d»  ss. 
5,  8,  9,  10,  sub-section  2 ;  ss.  15,  19,  20,  39,  57,  68, 
70,  72 :  schedule  I.  of  the  same  Aot^  rules  1,  8,  9 ; 
nhedule  II.,  rules  2,  22,  27 ;  Bankruptcy  Act,  1890, 
M.  3,  12,  14,  16, 17.  [His  lordship  read  the  sections 
of  the  Bankruptcy  Acts  enumerated  above,  and  con- 
tinued :— ]  On  these  sections  it  appears  to  me  that 
DO  estate  or  interest  has  become  vested  in  the  official 
receiver :  Rhodes  v.  Dawson,  I  think,  therefore,  that 
the  making  of  the  receiving  order  has  not  caused  any 
chaDffe  or  transmission  of  interest,  and  if  the  defen- 
dant Xjewis  had  been  a  plaintiff  in  i^e  action,  asserting 
his  rights  against  some  person  or  persons  in  this  court, 
it  appears  to  me  that  tiie  defendant  or  defendants  in 
such  an  action  could  not  have  insisted  that,  under 
ord.  17,  r.  4,  the  official  receiver  ought  to  be  made  a 
party  to  the  action. 

Now  at  what  time,  according  to  the  provisions  of 
^Bankruptc^r  Acts,  will  a  change,  or  transmission  of 
interest  or  HaUlity  occur  ?  One  or  other  of  the  three 
following  events  may  happen — i,e, ;  (1)  The  defen- 
daat  may  be  adjudicated  a  bankrupt ;  (2)  a  composi- 
tion or  scheme  may  be  made ;  (3)  the  defendant  may 
pav  his  debts.  If  the  first  event  happen,  the  estate 
wiu  vest  in  the  trustee  in  bankruptcy,  and  then  there 
will  be  a  change  of  interest ;  if  the  second  event  occur 
and  a  composition  is  accepted  and  approved,  then 
mder  section  3  of  the  Bankruptcy  Act,  1890, 1  think 
that  a  change  of  liability  wOl  only  be  caused  when 
the  scheme  or  composition  has  become  binding — that 
is  to  say,  when  it  has  been  accep^  by  the  creditors 
and  approved  by  the  court.  Whether  or  not  the 
change  of  liability  entails  a  change  of  interest  depends 
on  whether  or  not  the  scheme  provides  for  the 
appointment  of  a  trustee  in  whom  the  debtor's 
vested.    In  the  third  event— i.e.,  if  ttie 


nt  pay  his  debts — of  course,  no  change  of 
uiterest  or  liability  will  take  place.  Consequently  I 
think  that  no  change  in  interest  or  liability  will  occur 
mitil  a  composition  or  scheme  has  been  approved  by 
the  court,  or  an  adjudication  in  bankrupted  has  been 

Now,  it  may  be  (as  the  cases  cited  to  me  in  argu- 
ment appear  to  nhow)  that,  subject  to  Uie  question  of 
obtaining  the  leave  of  the  Bankruptcy  Court  under 
section  9  of  the  Bankruptcy  Act,  1883,  the  plaintifib 
in  this  action  will  be  entitled  to  join  the  trustee  in 
bankmpt<^,  or  of  any  composition  or  scheme,  as  a 
nar^  tmder  ord.  17,  r.  4,  because  a  change  of 
liafaility  or  interest  will  have  occurred ;  but  I  think 
that  the  official  receiver  stands  in  an  entirely  different 
position,  for  he  has  no  estate  vested  in  him,  no;  has 
he  any  power  to  brinff  or  defend  actions,  which,  of 
course,  the  trustee  in  bankruptcy  may  do.  The  object 
of  his  appointment  is  to  protect  the  estate  (section  5). 
His  duties,  so  far  as  they  relate  to  the  administration 
of  the  estate,  are  confined  to  its  management  and 
ptotectiQn,  and  his  powers  for  that  purpose  are 
defined  b^  reference  to  those  of  a  receiver  appointed 
by  the  High  Court  (section  70,  sub-sections  1  and  2). 
'Ad  has  no  power  as  official  receiver  to  divide  the 
estate  or  any  part  of  it  amon^  creditors,  a  thing 
which  may  be  done  b^  the  trustee  ma  bankruptcy  or  of 
a  scheme  or  composition.  He  has  power  to  receive  and 
deal  with  proofs,  but  onlv  because  the  persons  who  may 
vote  at  meetings  must  first  have  proved  as  creditors. 
I  think  that  sections  9  and  10  of  the  Act  of  1883 
show  by  their  language  that  the  official  receiver  was 
not  intended  to  be  mixed  up  in  actions  ]^ding 
against  the  debtor.  Section  9  prohimts  the 
•«  commencing  "  of  actions  or  proceedings,  and  I  agree 
with  the  opuiion  expressed  W  North,  J.,  in  In  r$ 
Wra^.  d6W.  B.  67,  36  Ch.  D.  138-143,  that  it  has 
no  lelerenoe  to  proceedings  actually  pending  against 
fhm  daibtor  pezsonally  at  the  date  of  the  receiving 


order.  Such  pending  proceedings  are  dealt  with  by 
section  10.  Sub-section  1  of  this  section  applies  to 
the  interval  between  the  presentation  of  the  petition 
and  the  making  of  the  receiving  order;  but  sub- 
section 2  applies  at  any  time  after  the  presentation  of 
the  petition.  The  idea  seems  to  be  that  actions  and 
other  proceedings  pending  against  the  debtor  are  to 
go  on  unless  stayM  either  by  the  Court  of  Bank- 
ruptcy or  the  court  in  which  thejr  are  pending  in  the 
exercise  of  the  discretion  vested  in  it.  In  this  case 
Ihe  Bankruptcy  Court  has  not  seen  fit  to  interfere, 
and  I  do  not  tnink  that  this  court  ought  to  interfere 
until  there  occurs  a  change  of  interest  or  liability 
within  the  meaning  of  ora.  17,  r.  4,  whidi  in  my 
opinion  has  not  yet  happened. 
I  think,  therefore,  the  order  must  be  discharged. 

Solicitors,  Waiter  Murion;  DuffiM  A  Bruty  ;  Simp- 
eon  A  Co.t  for  Kel^  &  Keene,  Mold ;  Moore  A  Daviee^ 
for  Lewie  &  Son^  WreiJbuun. 


Chan.  Div.  i 
Romer,  J.  ) 


March  2,  9. 


In  re  Seysbn  and  Wye  and  Sevbbn  Bbidgb 
Bailway  Co.  (a.) 

Company  —  Shares  —  Dedaration  of  dividends  —  Un- 
daimed  dividends — Winding  up — Staiute  of  Limiia- 
tions. 

The  declaration  of  a  dividend  by  a  company  on  its 
shares  constitutes  a  debt  which  becomes  payable  to  the 
shareholder  in  respect  of  his  dividend,  and  the  Statute 
of  Limitations  b^ins  to  run  immediately. 

The  mere  declaration  of  a  dividend  will  not  make  a 
company  a  trustee  of  the  dividend  for  the  shareholder  to 
whom  it  is  payable. 

The  reasons  upon  which  the  rule  is  founded  thai  the 
Statute  of  Limitalions  does  not  run  in  respect  of  a 
claim  between  partners  during  the  continuance  of  the 
wirtnership  do  not  apply  to  a  claim  for  unpaid  dividends 
between  a  shareholder  of  an  incorporated  company  and 
the  company. 

This  was  a  summons  taken  out  by  the  liquidators 
of  the  above-named  company,  to  whidi  Josephine 
Boblnns  and  £.  B.  Haygarth,  the  persons  entitled  to 
take  out  representation  to  the  estate  of  William 
Bobbins,  deceased,  a  holder  of  stock  in  the  above- 
named  company,  W.  Lee,  the  lesal  personal  repre- 
sentative of  John  Sherborne,  deceased,  who  was 
anotiier  'holder  of  stock  in  the  said  company,  and 
the  Sharpness  New  Docks  and  Gloucester  and 
Birmingham  Navigation  Co.,  who  were  holders  of 
stocks  in  the  said  company,  entitled  to  participate  in 
the  division  of  the  residuary  assets  of  tne  said  com- 
pany under  the  Act  57  &  58  Vict  c.  189,  s.  7,  were 
respondents,  for  the  determination  of  the  following 
question — ^namely,  whether  the  sums  of  £753  lis.  3d. 
and  £349  4s.  3d.,  respectively  representing  unclaimed 
dividends  which  accrued  upon  the  stocks  respectively 
held  by  the  said  W.  Boboins  and  John  Hherbome 
respectively,  prior  to  the  year  1874,  and  which  re- 
mamed  in  the  hands  of  the  said  liquidator,  should  be 
paid  to  the  respective  lesal  personal  representatives 
of  the  said  W.  Bobbins  and  John  Sherborne ;  orwhether 
they  ought  to  be  treated  as  part  of  the  general  assets 
of  the  said  company  available  for  distribution  as  such 
amonffst  tlie  preference  and  ordinary  stockholders  as 
provided  by  the  said  Act 

The  Severn  and  Wye   Bailway  and  Canal    Co. 

(a.)  Btported  by  Y.  Dl  S.  Fowxx,  Bsq.,  Barrister* 
•l*Law. 
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In  bx  Sbvbbit  Ain>  Wye  and  Sevebn  Bbidge  Bailwat  Co. 


HiaHCOTT&T. 


(hereafter  called  the  **  original  company  '*)  was  in- 
corporated by  Act  of  Parliament  in  the  year  1809,  and 
under  an  Act  passed  in  1879  the  **  original  company  ** 
and  the  Severn  Bridge  Railway  Co.  were  amal- 
gamated, and  the  shareholders  were  united  into  one 
company  and  incorporated  under  the  name  of  the 
Severn  and  Wye  and  Severn  Bridge  Bail  way  Co.  (the 
above-named  company).  The  original  company  was 
prosperous  in  its  early  days,  and  paid  dividends 
half-yearly  on  the  production  to  its  bankers  of  a 
notice  issued  by  the  secretary  to  the  shareholders, 
and  on  their  signing  a  special  form  of  receipt. 

Under  the  authority  of  an  Act  passed  in  1894 
(57  &  58  Vict.  c.  189)  called  the  "  Transfer  Act,"  the 
above-named  company  sold  its  undertaking  to  the 
Great  Western  and  Midland  Bailway  Cos. 

This  Act  also  provided  that  the  amalgamated  com- 
pany should  be  wound  up  as  if  it  were  a  company 
regpistered  under  the  Companies  Acts,  1862  to  1890, 
and  had  passed  a  special  resolution  for  winding  up 
voluntarily. 

After  providing  for  payments  required  by  the  Act 
of  1894,  it  was  anticipated  that  there  would  be  a  surplus 
in  the  hands  of  the  liquidators  of  £2,000,  inclusive 
of  £1,238  representing  unclaimed  dividends  declared 
bv  the  original  company  prior  to  1873,  and  this  sur- 
plus was,  under  the  '*  Transfer  Act,"  to  be  divided 
amongst  the  preference  and  ordinary  shareholders 
of  the  above-named  company  in  certain  propor- 
tions. 

By  a  scheme  sanctioned  by  the  court  on  the  20th 
of  June,  1886,  the  share  capital  of  the  company  had 
been  consolidated  and  converted  into  (1)  preference 
A  stock,  (2)  preference  B  stock,  (3)  preference  C 
stock,  and  (4)  ordinary  stock. 

Prior  to  the  amalgamation  the  dividends  appeared 
in  a  dividend  ledger  of  the  original  company,  and  this 
practice  was  continued  in  the  same  book  after  the 
amalgamation  and  down  to  the  30th  of  June, 
1885,  each  shareholder  having  an  aocount  in  the 
ledger. 

In  December,  1885;  these  were  written  off  the 
dividend  ledger  and  transferred  to  the  eeneral  ledger 
to  an  account  headed  *'  Unpaid  dividends,"  the  whole 
being  aggregated,  and  that  account  had  ever  since 
remained  in  the  general  ledger.  In  the  half-yearly 
published  accounts  down  to  June,  1885,  these  divi- 
dends were  entered  under  one  item  of  **  unpaid 
dividends  and  interest,"  but  in  subsequent  ^edf- 
yearly  pubUshed  accounts  they  were  included  in  an 
item  called  **  sundry  outstanding  accounts."  The 
company  had  in  some  cases  paid  dividends  which  had 
been  unclaimed  for  over  six  years.  The  £1,238  was 
made  up  entirely  of  unclaimed  dividends  on  stodc 
which  represented  shares  in  the  original  company, 
such  dividends  having  all  been  declared  more  tiian 
twenty  years  ago. 

The  original  shares  in  the  original  company  were 
of  the  nominal  value  of  £50  each,  and  there  were 
subsequent  issues  of  the  nominal  value  of  £20  and  £10 
each. 

J.  Sherborne  was  in  1810  the  proprietor  of  ten 
ordinary  £50  shares  in  the  original  company.  These 
shares  were  by  the  scheme  of  1885  converted  in  £250 
of  the  ordinary  stock  of  the  amalgamated  company. 
Dividends  were  paid  on  the  shares  from  1810  to  1855, 
after  which  date  dividends  accumulated  down  to 
November,  1873,  when  dividends  ceased  to  be  declared 
on  that  class  of  stock. 

With  regard  to  Bobbins  the  oircunistances  were 
the  same  as  those  in  Sherborne's  case,  with  the  excep- 
tion of  some  difference  in  the  dates  prior  to  1873, 
which    is   not   material    for  the   purposes   of   this 

The  Sharpness.    &o.,    Navigation    Co.    were   the 


holders  of  the  classes  of  stock  included  in  the  soheme 
of  1885  mentioned  above. 

Frederic  TJunnpson,  for  the  liquidator,  raised  the 
Statute  of  Limitations. 

Vernon  Smithy  Q.C,^  and  Rowden^  for  the  Sharp- 
ness, &c.,  Navigation  Co. — ^The  claim  for  unpaid 
dividends  is  barred  by  the  Statute  of  Lunitaticnis. 
The  claim  for  unpaid  (uvidends  is  an  ordinary  suople 
contract  debt,  and  is  barred  after  six  years.  The 
statement  in  Palmer's  Company  Precedents,  6th  ed., 
p.  373,  that  in  the  absence  of  a  clause  in  the  articles 
barring  the  right  to  unclaimed  dividends,  it  is  doubt- 
ful whether  less  than  twenty  years  would  bar  the 
right  to  dividends  declared  but  not  claimed  is  baaed 
on  the  principle  that  the  articles  constitute  the  debt 
a  specialty  debt.  That  is  not  applicable  to  this  case. 
Sherborne's  and  Bobbins'  representatives  will 
probably  rely  on  Barton  v.  North  Staffordshire  Bail^ 
way  Co.,  36  W.  B.  754, 38  Ch.  D.  458,  but  that  was  a 
different  case.  Their  claim  is  barred  by  the  Statute 
of  Limitations,  which  applies  to  an  aoticn  by  one 
partner  against  his  co-partner,  and  therefore  to  an 
action  by  shareholders  against  a  company.  It  is  true  that 
time  only  begins  to  run  against  a  partner  from  an  act 
of  exclusion.  From  the  time  at  which  a  dividend 
becomes  payable,  and  is  held  by  the  company  for  the 
shareholder,  that  is  what  is  equivalent  to  exclusion 
with  respect  to  the  dividend  for  the  purposes  of  the 
Statute  of  Limitations. 

They  also  referred  to  the  Companies  Act,  1862,  s. 
16,  and  sub-section  (i),  table  A,  d.  76;  Lindley  on 
Coinpanies,  5th  ed.,  p.  437 ;  and  Btish  ▼.  JfoHtn, 
12  W.  B.  205,  2  H.  &  C.  311;  Smith  v.  Cork  and 
Bandon  Bailway  Co,,  Ir.  Bep.  5  Eq.  65. 

Dibdin  and  Cann,  for  Sherborne's  and  Bobbins' 
representatives. — The  company  held  this  money  in  a 
fiduciary  capacity  for  the  shareholders,  and  no  ques- 
tion of  the  Statute  of  Limitations  arises.  The  money 
was  earmarked  in  the  books  both  of  the  old  and  the 
amalgamated  company :  Penny  v.  Pickwick,  16  Beav. 
246.  There  is  no  exclusion  on  the  analogy  of  cases  of 
partnership. 

They  also  referred  to  Gouraud  v.  Edison^Oower 
Bell  Telephone  Co.  of  Europe,  57  L.  J.  Oh.  498,  36 
W.  B.  Dig.  68 ;  Lands  Allotment  Co.,  42  W.  B.  404, 
[1894]  1  Ch.  616  ;  Lindley  on  Partnership,  6th  ed., 
p.  512 ;  and  BarUrn  v.  North  Staffordshire  Railway  Co. 

Vernon  Smith  replied. 

Cur.  adv.  vtUi. 

BoMSR,  J. — The  liquidators  have  raised,  as  they 
were  entitled  to  do,  the  defence  of  the  Statute  c^ 
Limitations  in  answer  to  the  claims  for  unpaid  divi- 
dends, which  I  have  to  consider.  That  defence  is,  in 
my  opinion,  fatal  to  the  claims.  The  dividends  in 
question  were  declared  and  became  payable  more 
than  twenty  years  before  the  present  claims  were 
made,  and  constituted  debts  due  to  the  shareholders 
for  which  they  could  have  sued  at  law,  as  was  pcinted 
out  by  Lindlev,  L.J.,  in  the  passage  in  his  tareatiseon 
company  law  (page  437),  which  was  cited  in  the  argu- 
ment before  me.  Presumably,  therefore,  the  Statote 
of  limitations  began  to  run  in  favour  of  the  oomgmnj 
from  the  time  the  dividends  became  payable. 

But  the  claimants  contend  that  the  statute  never 
began  to  run  against  them,  on  two  grounds.  In  the 
first  place,  they  contend  that  the  company  was  in  the 
position  of  a  trustee  for  them  of  these  dividends.  In 
my  judgment  this  was  not  so.  The  dedaration  tbat- 
the  dividend  was  payable  did  not  make  the  compenj 
a  trustee  of  it  for  the  shareholders.  Nor  did  the  com- 
pany or  its  successor,  the  amalgamated  company  oon^ 
stituted  by  the  Act  of  1879,  ever  constitute  iteelf  a^ 
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trustee.  In  the  books  of  the  two  companies  an 
account  was  kept  as  of  a  liability  in  respect  of  the 
unclaimed  dividends.  But  the  entry  in  the  books  of 
a  debtor  of  a  liability  to  a  creditor  does  not  constitute 
tiie  debtor  a  trustee  of  the  amouut  of  that  liability 
for  the  creditor.  There  was  no  setting  apart  of  any 
special  part  of  the  assets  of  the  companies  as  being  or 
representing  these  dividends,  nor  was  any  notice  given 
to  the  shareholders,  or  any  step  taken  by  the  oom- 
panies,  which,  so  far  as  I  can  see,  could  be  treated 
•8  patting  the  companies  in  the  position  of  trustees 
or  as  preventing  the  Statute  of  Limitations  from  run- 
ning m  their  favour. 

In  the  next  place,  the  claimants  contend  that  the 
statute  did  not  run,  on  the  ground  that  the  shareholders 
and  the  company  were  in  the  position  of  partners,  or 
in  an  analogous  position.   In  uiy  opinion  that  conten- 
tion is  untenable.    Nor  can  I  see  that  the  reasons 
upon  which  the  rule  is  founded,  that  the  Statute  of 
limitations  does  not  run  in  respect  of  a  claim  between 
partners  during  the  continuance  of  the  partnership, 
apply  to  a  daim  for  unpaid  dividends  between  the 
shareholder  of  an  incorporated  company  and  the  com- 
pany.   The  case  of  Penny  v,  Pickwick,  relied  on  by  the 
claimants,  was  one  of  a  smiple  partnership  which  Lord 
(thep  Sir  John)  Bomilly  held  under  the  circumstances 
was  a  continuing  partnership.     In  the  case  of  Barton 
V.  Ncrth  Staffordanire  Bailway  Co,  Lord  Justice  (then 
Mr.  Justice)  Ka,^  decided  that  where  persons  entitled 
as  stockholders  in  a  railway  company  were  suing  to 
establish  their  position  as  such,  their  cause  of  action 
only  arose  when  the  company  first  refused  to  treat 
them  as  stockholders,  and  that  the  Statute  of  limita- 
tions did  not  commence  to  run  before  that  refusal. 
He  did  not  say  that  the  case  was,  in  fact,  analogous 
to  a  daim  between  partners,  but  only  that,  if  the 
analogy  were  applicable,  it  would  support  Ids  view, 
because  the  statute  only  runs  against  a  ]^rtner  from 
the  time  of  his  exclusion.    Nor  is  the  claimant's  con- 
tention supported  by  the  fact  that,  for  many  purposes, 
the  directors  of  the  company  are  held  to  be  in  a 
fiduciary  position  with  regard  to  their  shareholders  as 
shown  by  by  the  cases,  referred  to  by  the  daimants, 
of  Oifuraud  v.  The  Edison-Oower  Bell  Td^hone  Co.  of 
Europe  and  In   re  Lands  Allotment  Co,     For  liiese 
reaaoDs,  in  my  opinion,  the  claims  fail     I  should  add 
that,  though  I  cannot  find  any  decision  of  the  English 
court*  on  the  point  I  have  had  to  consider,  the  view  I 
am  taking  was  expressed  in  the  Irish  Court  of  Appeal 
by  Christian,  L.J.,  in  the  case  of  Smith  v.  Cork  and 
Bandon  Bailway  Co, 

Solidtors,  Field,  BoBcoe,  &  Co,,  for  Jamea  Wintle  & 
Son,  Newnham;  Peacock  <fc  Goddard,  for  Haines  <fc 
Sunmer,  Qkracester ;  Janson,  Cobb,  &  Son,  for  Hay- 
garth  dfc  Latorence,  Cirencester;  Arthur  Cheese, 


Q.  B.  Div.  )  w  u  to  ^« 

(lindley  and  Kay,  L.JJ.)  ]  ^^^'  ^2.  13. 

Lill>l>XLL  (AppellatU)  v.  LOPTHOUSE  {Bespondent).  (a.) 

Gaming^IUegal  betting— Unlawful  user  of  a  place  for 
the  purpose  of  heUing—'*  Place  "Setting  Houses 
Act,  1853  (16  <fe  17  Vict,  c  119),  s.  3. 

The  respondent,  who  was  a  bookmaker,  was  on  several 
consecutive  days  standing  on  or  near  the  same  spot 
between  two  stays  which  tupported  a  hoarding  erected  on 
a  piece  of  vacant  ground,  and  was  there  making  bets  on 
horse-races    with  persons    who   came   to   him  for  the 

(a.)  Reported  by  T.  E.  Colquhoun  Dill,  Esq., 
Barristei-at-Law. 


purpose.  The  vacant  ground  was  not  circumscribed 
otherwise  than  by  the  hoarding  which  partially  sur- 
rounded it. 

Held,  that  the  ground  between  the  stays  of  the  hoard- 
ing was  a  ** place**  within  the  meaning  of  section  3  of 
the  Betting  nouses  Act,  1853,  and  thai  the  respondent 
was  guilty  of  the  offence  under  that  section  of  using  a 
place  for  the  purpose  of  betting  with  persons  resorting 
thereto, 

Doggett  V.  Cattems,  13  W,  B,  390,  and  Whitehurst 
V.  Fincber,  17  Cox  C,  C,  70,  distinguished. 

Case  stated  by  justices  of  the  borough  of  Stockton- 
on-Tees. 

An  information  was  preferred  by  the  appellant 
under  the  Betting  Houses  Act,  1853,  s.  3,  against  the 
respondent,  for  that  he,  between  the  18th  and  20th 
of  June,  1895,  at  the  borough  of  Stockton-on-Tees, 
**then  being  a  person  using  a  certain  place  situate 
on  the  river-side  of  the  said  b.)rough,  and  known  by 
the  name  of  **  The  Betting  Ground,''  did  unlawfully 
use  the  said  place  for  the  purpose  of  betting  with 
persous  resorting  thereto  upon  certain  events  and 
contingendes  of  and  relating  to  certain  horse-races 
contrary  to  the  form,"  &c. 

At  the  hearing  it  was  proved  that  "  Hubback*s 
Quay  '*  was  a  piece  of  vacant  land  near  the  quay 
side,  Stockton-on-Tees,  and  was  partly  surrounded 
by  a  timber  hoarding  supported  by  stays  driven  into 
the  ground,  but  was  not  otherwise  circumscribed. 
That  on  the  days  mentioned  the  respondent,  with  a 
number  of  persons,  was  frequently  seen  standing  in  a 
place  between  two  of  the  stays  of  the  hoarding  and  was 
calling  out  the  odds  on  horse-races,  and  offering  to 
lay  odds  against  horses  running  in  the  Ascot  races, 
which  were  then  being  hdd,  and  receiving  and  paying 
money  and  giving  betting  tickets  to  those  who  inade 
bets  with  him. 

There  was  no  restriction  upon  anybody  entering 
the  ground,  nor  any  charge  for  admission.  The 
ownership  of  the  ground  was  not  proved,  and  it  was 
not  alleged  that  the  respondent  was  dther  the  owner 
or  occupier  of  the  ground. 

On  the  part  of  the  appellant  it  was  contended  that 
the  respondent  was  using  a  "place" — ^namdy,  the 
space  between  two  of  the  stays — for  the  purpose 
of  betting.  On  the  part  of  the  respondent  it  was 
contended  that  this  was  not  a  *'  place "  within  the 
meaning  of  the  Act. 

The  justices  were  of  opinion  that  it  was  very 
doubtful  whether  the  respondent  was  using  a  place 
for  the  purpose  of  betting  with  persons  resorting 
thereto  within  the  meaning  of  the  Act,  and  the  cases 
dedded  thereon,  and  they  dismissed  the  information. 

The  question  for  the  court  was  whether  that 
decision  was  correct. 

Tindal  Atkinson,  Q,C,  {Simey,  with  him),  for  the 
appellfitnt. — The  magistrates  ought  to  have  convicted. 
The  evidence  shows  that  the  respondent  was  using  a 
place  for  the  purpose  of  betting  with  persons  resort- 
ing thereto  within  the  meaning  of  sections  1  and  3  of 
the  Betting  Houses  Act,  1853.  It  is  not  necessary 
that  a  place  within  those  sections  should  be  a  defi- 
nitely drcumscribed  area  as  long  as  there  is  some 
fixed  spot  where  the  betting  is  carried  on :  Shaw  v. 
Morley,  16  W.  E.  763.  L.  B.  3  Ex.  137 ;  Bows  v. 
Fenwick,  22  W.  R.  804,  L.  R.  9  C.  P.  339 ;  GaUaway 
V.  Maries,  30  W.  R.  151,  8  Q.  B.  D.  275 ;  Eastwood  v. 
Jfcft7/«r,  22  W.  R.  799.  L.  R.  9  Q.  B.  440;  Haigh  ▼. 
Sheffield,  23  W.  R.  547,  L.  R.  10  Q.  B.  102.  In  Snoto 
V.  UUl,  33  W.  R.  475.  14  Q.  B.  D.  588,  the  accused 
pel  sou  had  no  fixed  place  in  which  he  made  bets,  and 
in  DoggeU  v.  Cattems,  13  W.  R.  160,  390,  17  a  B.  N.  S. 
669,  19  Ibid.  765,  the  question  was  wheliier  the  person 
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who  made  the  bets  was  the  owner  or  occupier  of  the 
ground  on  which  he  stood,  and  so  was  liable  under 
section  5  of  the  Act.  Neitiier  of  the  two  last-men- 
tioned cases  have  any  application  here :  see  Beg,  ▼. 
Preedy,  17  Cox  C.  0.  433,  where  Hawkins,  J., 
reviews  the  previous  decisions. 

JoBwh  WaUon,  Q.C.  {Charles  Mathews  and  Stutfield 
with  him),  for  the  respondent. — ^The  object  of  the 
Betting  Houses  Act  is  to  prevent  the  keejjsing  of 
places  for  betting,  not  to  make  betting  itself  illegal : 
Reg.  V.  Cook,  32  W.  B.  796,  13  Q.  B.  D.  377.  The 
**  place  *'  must  be  an  ascertained  area  capable  of  being 
declared  to  be  *'  a  common  gaming-house  "  (section 
2),  and  of  being  entered  and  searched  (section  11). 
llie  ratio  decidendi  in  Doggett  v.  Cattems  was  that  the 
ground  imder  a  tree  in  Hyde-park  was  not  a  *'  place  '* 
within  the  Act.  Whitehurst  v.  Finchett  17  Ck>x  0.  C. 
70,  is  also  in  my  favour. 

Simeyt  in  reply. — ^It  is  pointed  out  in  Homshy  v. 
Baggett,  40  W.  B.  Ill,  [1892]  1  Q.  B.  20,  that  in 
Whitehurst  v.  FincJier  there  was  no  evidence  of  any- 
thinjg^  more  than  casual  betting,  and  the  same  re- 
mark applies  to  Snow  V.  EilL  In  the  present  case 
there  was  systematic  betting  carried  on  day  after 
day. 

LiNDLBT,  L.J. — In  this  case  I  think  that  the 
offence  described  by  the  Act  of  Parliament  has  been 
committed,  and  that  the  ma^^istrates  ought  to  have 
convicted  the  respondent.  [His  lordship  then  referred 
to  the  facts  as  set  out  above,  and  contmued : — "]  It 
seems  to  me  obvious  that  the  respondent  was  using 
one  particular  little  bay  between  two  of  the  stays  of 
this  hoarding  for  the  purpose  of  betting  with  persons 
resorting  thereto.  It  appears  to  me  that  that  is  an 
end  of  the  case  unless  the  word  <<  place  "  is  so  defined 
that  this  bay  cannot  be  considered  to  be  a  ''  place" 
within  the  meanine  of  the  Act.  It  is  important  to 
observe  that  the  information  in  the  present  case  was 
based  on  section  3  of  the  Act,  which  runs  thus :  "  Any 
person  who,  being  the  owner  or  occupier  of  any 
nouse,  office,  room,  or  other  place,  or  a  person  using 
the  same,  shall  open,  keep,  or  use  the  same  for  the 
purposes  hereinbefore  mentioned  or  either  of  them  " 
— that  is,  referring  back  to  section  1,  for  the  purpose 
of  the  owner,  occupier,  or  person  usinff  the  place,  or 
any  of  the  other  persons  mentioned  in  section  1, 
betting  with  persons  resorting  thereto,  or  receiving 
or  paying  monev,  &c.,  on  any  event  or  contingency 
relating  to  a  horse-race.  It  is  said  that  the  de- 
cisions are  in  such  a  state  that  we  cannot  say  that 
this  is  a  place.  If  it  were  res  nova  I  should  have  no 
shadow  of  a  doubt,  but  it  is  necessary  to  consider 
what  interpretation  has  been  put  on  the  word  in  pre- 
vious cases. 

There  are  only  two  cases  as  to  which  I  feel  any 
difficulty.  The  one  is  Doggett  v.  Catterns.  That  case 
turned  on  sections  4  and  5  of  the  Act,  the  question 
being  whether  the  defendant  was  the  occupier  within 
section  4  of  the  ground  under  a  certain  tiee  in  Hyde 
Park,  so  as  to  enable  the  plaintiff  to  recover  from  him 
under  section  5  the  money  which  he  had  deposited 
with  him  for  the  purposes  of  a  bet.  But  section  3, 
under  which  the  present  proceedings  were  taken,  ap- 
plies not  only  to  occupiers,  but  to  any  person ''  using  '* 
the  place.  The  decision,  therefore,  in  Doggett  v  Oat- 
temsy  presents  no  real  difficultv,  although  there  are 
indications  that  the  judges  doubted  whether  the 
locality  was  a  place  at  all  within  the  meaning  of  the 
Act. 

The  other  case  to  which  I  wish  to  refer  is  White- 
hurst  V.  Fincher.  There  the  alleged  "  place  "  was  the 
bar  of  a  public-house,  and  the  judges  came  to  the 


conclusion  that  it  was  not  within  the  Act.  That  is  a 
difficulty,  but  it  is  to  a  great  extent  removed  by  the 
remarks  made  by  Mathew,  J.,  in  Hornsby  v.  Baggett, 
where  he  says  that,  in  Whitehurst  v.  Fincher,  **  the 
facts  onl^  amounted  to  this :  that  the  defendant  was 
betting  m  the  public-house  on  three  occasions,  and 
that,  as  betting  in  public-houses  is  not  prohibited  by 
the  Act,  we  thought  the  defendant  should  not  have 
been  convicted.  Here  the  magistrate  finds  that  the 
house  was  habitually  used  for  betting  purposes." 

Tins  Act  of  Parliament  is  not  directed  against 
betting  simply :  it  is  directed  against  those  who  carry 
on  the  business  of  betting,  and  have  a  place  where 
they  carry  on  that  business.  In  this  case  I  think  that 
the  respondent  was  unquestionably  using  this  place 
for  the  purposes  of  his  business  of  betting.  I  think 
the  place  is  sufficiently  described  in  the  information. 
It  is  more  or  less  indefinite  in  boundary,  bat  it  is  so 
described  that  it  can  be  found  by  means  of  the 
description.  I  think,  therefore,  that  the  magistrates 
ought  to  have  convicted,  and  the  case  must  be 
remitted  to  them  with  that  expression  of  our  opinion. 

SIay,  L.J. — ^The  facts  proved  or  to  be  inferred  are 
that  the  respondent  was  a  bookmaker  whose  business 
it  was  to  make  bets,  and  that  he  resorted  day  after 
day  for  the  purpose  of  carrying  on  that  business  to  a 
spot  (which  is  marked  on  the  ^an  before  us),  dose  by 
one  of  the  stays  which  support  the  hoarding,  a  plaoe 
very  much  resembling  the  stall  of  a  stable.  In  this 
locality,  between  two  of  the  stays,  this  bookmaker, 
for  three  successive  days,  carried  on  his  business  of 
betting.  Those  are  the  material  facts.  Do  they 
bring  the  case  within  the  Act  of  Parliament  ? 

It  is  said  that  the  preamble  of  the  Act  restricts  the 
languaffe  used  in  section  3.  It  appears  from  the 
preamble  that  the  mischief  aimed  at  is  **  the  opening 
of  places  called  betting-houses  or  offices."  Bat  if 
this  bookmaker  resorted  to  this  place  for  the  puipoMS 
of  his  business,  why  is  that  not  "  opening  a  place  " 
for  betting  purposes  ?  We  must  not  give  a  narrow 
construction  to  the  words  of  the  preanible.  I  think 
the  respondent  was  doing  the  very  thing  against 
which  tne  Act  is  directed. 

It  is  said  that  the  place  here  is  not  sufficiently  de- 
fined— ^that  it  must  be  circumscribed  in  some  way; 
and  it  was  argued  that  if  a  man  said  that  he  would 
be  at  the  foot  of  a  certain  statue  in  Charing  Gross  for 
the  purpose  of  betting,  that  would  not  be  a  place 
within  section  3.  I  cannot  see  why  it  would  not.  It 
is  not  necessary  that  the  place  should  be  defined  by 
metes  and  boimds,  and  I  should  have  no  doubt  that 
the  foot  of  a  particular  statue  would  be  a  sufficientij 
indicated  place  to  come  within  the  Act. 

As  to  the  cases  which  have  been  dted,  the  decisioii 
in  Doggett  v.  Cattems  was  simply  that  sections  4  and  6 
did  not  apply  to  the  particular  place  in  question,  be- 
cause sectum  6  refers  back  to  section  4,  whioh  only 
deals  with  a  person  who  is  the  "owner  or  oooa- 
pier,"  and  it  could  not  be  said  that  the  man  was  the 
occupier  of  a  piece  of  ground  under  a  tree  in  Hyde 
Park.  Section  3  is  much  wider,  and  covers  a  penon 
who  uses  a  place,  although  he  is  not  the  owner  <v 


occupier. 

I  think  that  Whitehurst  v.  Fincher  comes  nearer  to 
this  case  than  any  other  decision.  There  the  person  was 
seen  on  three  davs  bettingin  thebar  of  apuuic-hoiiee ; 
it  not  appear  whether  he  was  carrying  on  the  busi- 
ness of  a  bookmaker,  and  I  gather  that  the  judges 
thought  that  he  was  merely  betting  there  as  anv  per- 
son might  bet  with  another ;  and  they  held  mt  he 
was  not  *'  using  a  place  "  for  the  purpose  of  betting. 
But  here  we  have  a  professional  boontiaker  cairvine 
on  his  businen  of  betting  in  this  npot,  and  I  tiiiiuE 
that  the  facts  bring   the  case  within  the  Act   ol 
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Pariiament,  and  that  the  magistrates  ought  to  have 
oonvicted. 

Appeal  allowed. 

Solicitors  for  the  appeUant,  Eldridge  dk  SproU,  for 
Archer  d:  Fisher^  Stowou-on-Tees. 

BoEoitors  for   the  respondent,    Iliffe^    Henley^    & 
Sweety  for  Barrow  &  Smith,  Darlington. 


Jan.  18,  20 ; 
Feb.  8. 


Q.  B.  Div.  \ 

(Lord  Bnseell  of  Eillowen,  O.J.,  [ 

and  Wright  and  Kennedy,  JJ.)  ) 

In  re  Abton  (No.  2).  (a.) 

Criminal  law — Eoctradition — Falsification  of  accounts — 
Warrant  of  committal  —  Eoctradition  Treaty  with 
France,  ctrUde  3,  dames  2,  18— ^r«ncA  Code  Pinal, 
orL  147 — **  Faux  en  Scriture  de  commerce" — Larceny 
Act,  1861  (24  <£;  25  Vict,  c.  96),  «.  ^^--FaUifiouUon 
of  AceounU  Act,  1875  (38  d:  39  Vict.  c.  24),  s.  1— 
--Extradition  Ads,  1870  (33  <£;  34  Vid.  c.  52}  and 
1873  (36  &  Zl  Vid.  c  60). 

Where  in  proceedings  for  the  extradition  of  a  foreign 
mbfed  evidence  sufficient  to  justify  a  committal  is  given 
of  the  commission  by  him  of  ads  which  constitute  a 
crime,  hUh  according  to  English  law  and  according  to 
the  law  of  the  foreign  State,  and  within  the  Extradition 
Treaty,  extradition  cannot  he  rtfused  on  the  ground  that 
the  crime  imputed  falls  under  different  headings  cr 
dosses  of  crime  in  the  English  and  foreign  systems  of 
criminal  law,  or  in  the  Efiglish  and  foreign  versions  of 
the  Extradition  Treaty. 

The  extradition  was  demanded  of  a  French  suhfed  on 
a  charge  of  **faux,'*  the  ordinary  English  equivaient  of 
which  ie  **  forgery.**  He  was  committed  hy  the  magis- 
irate  upon  evidence  showing  that  he  had  committed 
acts  eonetituting  the  offence  of  **faux  en  Scriture  de 
commerce "  und^  artide  147  of  the  Code  PSnal,  and 
covered  by  head  2  {French  version)  of  article  3  of  the 
Extradition  Treaty  with  France,  and  also  constituting 
an  offence  (not  amounting  to  forgery  in  English  law) 
under  sedionSS  of  the  Larceny  Act,  1861,  and  sedion  1 
of  the  Faleifioation  of  Accounts  Ad,  1875,  and  covered 
by  head  18  (English  version)  of  article  3  of  the  Extradi- 
tion  Treaty. 

Held,  that  the  committal  order  was  rightly  made. 

Argument  of  a  rule  nisi  obtained  on  behalf  of 
Emile  Arton,  a  French  subject,  for  a  habeas  corpus  to 
bring  up  his  body  in  order  that  he  might  be 
released. 

The  facts  are  sufficiently  stated  in  the  judgment. 

Sir£.E.  Webster,  A.O.,  and  Sir  R.  Finlay,  S.O. 
(Henry  Sutton  with  them),  showed  cause. — Extradi- 
tion oiig}it  to  be  granted.  The  evidence  shows  that 
Arton  has  falsifi^  the  books  of  a  public  company, 
and  that  is  **  faux  en  6critnre  de  commerce  "  within 
artide  147  of  the  Code  F^nal.  It  is  also  a  crime 
aooordfng  to  English  law :  Larceny  Act,  1861,  s.  83; 
Falaification  of  Accounts  Act,  1875,  s.  1.  It  is  also  a 
orime  within  schedule  1  to  the  Extradition  Act, 
1870,  which  indudee  <*  fraud  by  a  bailee,  banker, 
t,  &otor,  trustee  or  director  or  member  or  officer 
company  made  criminal  by  any  Act  for  the 
'  J  in  force  "  ;  and  within  the  schedule  to  the 
Extradition  Act,  1873,  which  specifies  '*  any  indict- 
able offonce  under  the  Laroeoy  Act,  1861,  or  any  Act 
amending  the  same,*'  and  therefore  indudes  an 
offenoe  under  the  Falriflcation  of  Accounts  Act,  1875. 

(<^}  Beported  by  T.  B.  Colquhoun  Dill,  Esq., 
Law. 


It  is  also  covered  by  article  3  of  the  Extradition 
Treaty  with  France. 

Charles  Mathews,  in  support  of  thu  rule  nisi.  — 
The  English  equivalent  of  **  faux  '*  is  "  forgery,"  and 
the  different  classes  of  *'faux'*  mentioned  in  artide 
147  of  the  Code  F6nal  relate  to  the  forgery  of 
different  documents.  No  such  offence  is  disclosed  by 
the  evidence.  Artide  18  of  the  Extradition  Treaty 
with  France  (made  in  1878)  does  not  cover  offences 
under  the  Falsifioation  of  Accounts  Act,  1875,  and 
no  committal  can  be  made  in  respect  of  such  offences. 
Arton  has  been  committed  in  respect  of  an  offence 
under  sectiou  83  of  the  Larceny  Act,  1861  (to  which 
artide  18  of  the  treaty  applies).  Thii  committal  is 
not  challenged  ;  but  the  part  of  the  committal  order 
which  is  complained  of  adds  a  new  offence  to  the 
treaty  with  France. 

Sir  R.  Finlay,  8.O.,  replied. 

In  re  Windsor,  13  W.  R.  655,  6  B.  &  8.  522 ;  In 
re  Wilson,  26  W.  R.  44.  3  Q.  B.  D.  42;  aud  In  re 
BelUncontre,  39  W.  R.  381,  [1891]  2  Q.  B.  122,  were 
cited. 

Cur.  adv.  vult. 

Feb.  8.— The  judgment  of  the  Court  (Lord  Russbll 
OF  Killowen,  O.J.,  and  Wright  and  Eennbdt, 
JJ.)  was  delivered  by 

Lord  Russell  of  Eillowex,  0.  J.— In  this  case  the 
French  Gk>vemment  demanded  the  extradition  of 
Arton  under  the  treaty  between  the  Queen  and  the 
French  Republic,  signed  in  1876  and  ratified  in  1878. 
The  demand  was  based  on  the  allegation  that  Arton 
had  committed  a  number  of  crimes  against  the  law 
and  in  the  territory  of  France,  which  are  extradition 
crimes  withm  the  treaty.  On  the  6th  of  December, 
1895,  after  inquiry  before  him,  the  chief  metropolitan 
magistrate  made  a  committal  order  to  Hollo  way 
Prison,  with  a  view  to  Arton*s  extradition  in  respect 
of  the  accusation  against  him  of  the  commission  of 
the  crimes  of  **faux  (falsification  of  accounts  and 
using  falsified  accounts),  fraud  by  an  agent,  fraud  by 
a  trcutee,  fraud  hj  a  d^ector  and  public  officer  of  a 
company,  obtainmg  money  and  goods  by  false 
pretences,  crimes  by  a  bankrupt  a^^ainst  bankruptcy 
law,  larceoy.  and  embezzlement  within  the  jurisdic- 
tion of  the  French  Republic.*'  It  is  in  reference  to 
the  first  of  these  charges  only  that  any  question 


Subsequently,  on  the  21st  of  December,  1895,  this 
court,  on  the  application  of  Arton's  counsel,  granted 
an  order  calling  on  the  governor  of  Hollo  way  Prison 
to  show  cause  why  a  writ  of  habeas  corpus  should  not 
issue.  The  application  was  in  argument  based  on 
the  allegation  that  the  chief  magistrate  had  come  to 
the  condusion  that  no  forgery,  according  to  Eoglish 
law,  had  been  committ^  in  the  fabification  of 
accounts,  and  in  the  using  of  falsified  accounts 
imputed,  and  it  was  therefore  contended  that  he 
could  not  j^roperly  commit  Arton  for  **  faux,"  the 
French  equivalent  or  tianslation  of  **  forgery,"  and, 
further,  that  he  could  not  properly  commit  for  such 
fdsification  on  two  grounds — (I)  because  the  falsifi- 
cation was  not  in  the  order  of  committal  described  as 
committed  by  Arton  as  a  director  or  member  of  a 
public  company,  or  as  clerk  or  servant,  which  would 
be  neoessaiT  to  constitute  falsification  a  crime  accord- 
ing to  English  law ;  and  (2)  that,  even  if  the  order  of 
committal  were  amended  in  this  respect,  the  magis- 
could  not  properly  commit  for  falsification,  on  the 
ground  that  such  fidsification  is  not  an  extradition 
crime  within  the  treaty." 

Before  proceeding  to  deal  with  these  points,  it  will 
be  well  to  make  dear  what  we  understand  are  the 
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admitted  facts.  It  is  true  that  the  ohief  magistrate 
did  in  fact  oome  to  the  oondusion  that  there  was  no 
evidence  of  forgery  according  to  English  law,  but  he 
also  came  to  the  conclusion  that  there  was  sufficient 
evidence  of  the  commission  by  Arton  of  the  crime  of 
fraudulent  falsification  of  accounts  in  his  character  of 
member,  director,  or  officer  of  a  public  company 
according  to  English  law,  and  that  such  fablfication 
of  accounts  constituted  the  crime  of  *'faux*'  or 
'^for^ry"  against  the  law  of  France  within  the 
meaning  of  the  147th  article  of  the  Code  P^nal.  The 
omission  to  state  in  the  order  of  committal  the  cha- 
racter in  which  the  falsification  was  committed  is  not 
a  point  of  substance.  I  proceed,  therefore,  to  con- 
sider the  other  alleged  grounds. 

The  conditions  of  extradition,  the  fulfilment  of 
which  we  have  in  this  case  to  consider,  are  the  follow- 
ing :  (1)  The  imputed  crime  must  be  within  the  treaty ; 
(2)  it  must  be  a  crime  against  the  law  of  the  coun^ 
demanding  extradition ;  (3)  it  must  be  a  crime  within 
the  English  Extradition  Acts,  1870  and  1873;  and 
(4)  there  must  be  such  evidence  before  the  commit- 
ting magistrate  as  would  warrant  him  in  sending  the 
case  for  trial  if  it  were  an  ordinary  case  in  this 
country. 

Is,  then,  the  crime  of  such  falsification  a  crime 
within  tke  treaty  ?  In  ii^  opinion  it  is.  I  take  first 
the  English  version.  The  18th  head  of  article  3 
of  the  treaty  (English  version)  runs :  **  Fraud  by  a 
bailee,  bsmker,  a^nt,  factor,  trustee  or  director  or 
member  or  public  officer  of  any  company,  made 
criminal  by  any  Act  for  the  time  being  in  force."  At 
the  time  the  treaty  was  signed,  and  at  the  time  it  was 
ratified,  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96), 
was  in  force.  By  the  83rd  section  it  is  provided  that 
« Whosoever,  being  a  director,  manager,  public 
officer,  or  member  of  any  body  corporate  or  public 
company  shall,  with  intent  to  defraud,  destroy, 
alter,  mutilate,  or  falsify  any  book,  paper,  writing, 
or  valuable  security  belonging  to  the  body  cor- 
porate or  public  company,  or  make  or  concur  in 
the  making  of  any  false  entry,  or  omit  or  concur  in 
omitting  any  material  particular  in  any  book  of 
account  or  other  document,  shall  be  guilty  of  a  mis- 
demeanour." That  this  was  regarded  by  the  Legis- 
lature as  a  serious  crime  is  shown  b^  the  punishment 
w^ch  may  follow  on  conviction  for  it—namely,  penal 
servitude  for  any  term  not  exceeding  seven  years  and 
not  less  than  three  years,  or  imprisonment  not 
exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement.  Further, 
tb,e  Act  passed  in  1876  to  amend  the  law  with 
reference  to  the  falsification  of  accounts  was  also  in 
force.  By  the  first  section  it  is  provided  that  if  any 
clerk,  &c.,  shall  wilfully,  and  with  intent  to  defraud, 
destroy,  alter,  mutilate,  or  falsify  any  book,  paper, 
writing,  or  valuable  security  or  account  which  be- 
longs to  or  is  in  the  possession  of  his  employer,  &c., 
or  snail  wilfully  and  with  intent  to  defraud  make  or 
concur  in  making  any  false  entry,  &c.,  the  person 
offending  shall  be  guilty  of  a  misdemeanour,  and  be 
liable  to  be  kept  in  penal  servitude  for  a  term  not 
exceeding  seven  years,  or  to  be  imprisoned  with  or 
without  hard  labour  for  any  term  not  exceeding  two 
years. 

It  seems  clear,  therefore,  that  the  falsification 
charged,  if  committed  by  a  member,  officer,  or 
director  of  a  public  company  (which  Arton  in  fact 
was),  or  by  a  clerk  or  servant,  is  within  the  English 
version  of  the  Treaty.  In  other  words,  such  a  falsifi- 
cation is  a  crime  against  English  law  in  respect  of 
which  the  French  Government  has  engaged  (other 
conditions  being  fulfilled)  to  grant  extradition. 

I  now  turn  to  the  French  version  of  the  treaty. 
The  French  version  of  the  18th  head  of  article  3  of  the 


treaty  is  certainly  not  a  translation  of  the  English 
version,  nor  does  it  in  substance  cover  the  same 
ground.  It  deals  with  the  fraudulent  misappropria- 
tion by  officers  and  members  of  a  company  of  the 
funds  of  a  company.  It  has  no  reference  to  falsifi- 
cation of  accounts  pure  and  simple  by  such  officers 
and  members.  The  English  version,  on  the  other 
hand,  is,  as  we  have  seen,  much  wider,  and  b^  its  in- 
corporation of  the  Acts  of  1861  and  1875  mdodes 
falsification  of  accounts  in  the  manner  charged 
against  Arton.  We  must  therefore  look  to  see 
whether  such  falsification  of  accounts  constitutes  a 
crime  under  any  other  head  of  the  treaty  according 
to  the  French  version. 

I  turn  to  head  2  of  article  3  (French  versiofn). 
That  article,  both  in  the  English  and  French  version, 
deals  with  forgery.  As  to  the  English  version,  it  is 
dear  that  all  falsifications  of  accounts  do  not  consti- 
tute forgery,  while  it  is  equally  clear  that  the  f alsifioa- 
tion  of  accounts  may  take  sucn  a  form  as  to  amount 
to  forgery  at  common  law  or  under  the  Act  of  1861 
(24  &  25  Vict.  c.  98)  to  consolidate  and  amend  the 
statute  law  relating  to  forgery.  But  in  the  present 
case  we  must  assume,  as  I  have  said,  that  the  chief 
magistrate  has  come  to  the  conclusion  that  there  was 
no  evidence  before  him  in  this  case  which  warranted 
him  in  committing  Arton  for  any  such  falsification 
of  accounts  as,  according  to  Engush  law,  amounted 
to  forgery,  but  that  there  was  evidence  before  him  of 
such  a  f aLdfication  of  accounts  as  amounted  to  tomry 
according  to  French  law  and  within  the  treaty.  Was 
he  warranted  in  Uiat  conclusion  ?  I  think  he  was. 
The  French  version  of  the  second  head  of  article  3 
runs  as  follows : — '<  Faux  ou  usage  de  pieces  fannes ; 
contrefa^on  des  sceaux  de  T^tat,  poingons,  timbres, 
et  marques,  publics  ou  usage  des  dits  sceaux^jpoingons, 
timbres,  et  marques  publics,  contrefsits."  There  is  no 
doubt,  in  my  judgment,  that  the  opening  words  mean 
forffciy  of  or  using  false  document.  Turning  to  the 
Code  r^ual  we  find  a  number  of  artides  dealing  with 
various  kinds  of  forgeries,  as  of  money,  of  puhlio 
seals,  bank  notes,  &c.,  and  then  a  group  of  artidei 
relating  to  forgery  of  public  and  authentic  writings 
and  of  writings  of  commerce  or  banking.  Of  this 
group  artide  147  is  one.  It  runs  as  follows : — **  Seront 
punies  des  travaux  forces  k  temps,  toutes  aotres  pet^ 
sonnes  qui  auront  commis  up  faux  en  6critiire 
authentique  et  publique  ou  en  §criture  de  commerce 
ou  de  iMmque;  soit  par  contrefagon  ou  alteration 
d'6critures  ou  de  signatures ;  soit  par  fabrication  de 
conventions,  dispositions,  obligations,  ou  d^charges,  ou 
par  leur  insertion  aprds  coup  dans  ces  actes ;  soit  par 
addition  ou  alteration  de  clauses,  de  dedarations,  oa  de 
faits  que  ces  actes  avaient  pour  objet  de  recevoir  et  de 
constater.'*  Does  that  artide  cover  and  indude  the 
crime  of  falsification  of  accounts  according  to  Engliflh 
law  ?  I  think  it  dearly  does.  If  so,  it  ia  an  eztrs- 
dition  crime  acoordinff  to  and  within  both  vetmooM  id 
the  treaty.  In  the  English  version  it  comes  under 
the  18th  head  of  articto  3 ;  in  the  French  version 
it  comes  under  the  second  head  of  the  same  artiole. 
It  is  to  be  noted  that  in  the  *'  Extrait  des  Prooddnres 
D^pos^es  au  Greffe  de  la  dour  d'Appd  de  Paris  *' 
amongst  the  crimes  imputed  to  Arton  is  (following 
the  words  of  artide  147  of  the  Code  P^nal)  *<le  orime 
de  faux  en  §critures  de  commerce.'*  Further  (French 
law  being  a  question  of  fact  to  be  detennined  as  sndi 
in  our  courts),  we  are  furnished  with  an  affidavit 
from  an  expert  in  French  law— M.  Qabrid  Astool.  a 
French  advocate— which,  after  setting  forth  a  trans- 
lation of  artide  147,  proceeds  as  follows:— "I  am 
most  dearly  of  opinion  that  falsification  of  aoooonts 
under  the  droomstances  referred  to  in  the  depositions 
used  at  Bow-street  polioe-court  on  the  ap^oatioB 
for  the  surrender  of  Bnule  Arton  oonsktutaa  the 
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o£BBnoe  of  ^faax'  mentioned  in  the  treaty  between 
Great  Britain  and  Franoe  and  set  oat  in  artide  147  of 
ihe  French  penal  code."  The  affidavit  further 
explainii  the  *'  the  word  '  other*  in  the  said  article 
meani  '  persons  other  than  those  referred  to  in  article 
146 — YUL,  nuUio  functionaries  or  public  officers.'  '* 
It  seems  uierefoie  dear  that  the  falsification  of 
accounts,  of  which  the  chief  magistrate  has  dedded 
there  was  suffident  evidenoe,  is  a  crime  against  the 
law  of  Franoe  and  within  the  French  version  of  the 
treaty;  in  other  words,  that  such  falsification  of 
accounts  is  a  crime  in  re^>ect  of  which  the  Govern- 
ment of  this  country  has  solemnly  engaged  (other 
conditions  bein^  fulfiUed|  to  grant  extradition. 

Further,  it  is  dear  tnat  the  crime  in  question, 
whether  regarded  as  forgery  or  falsification  of 
accounts,  is  an  extradition  crime  within  the  meaninsr 
of  the  Extradition  Acts,  1870  and  1873.  The  learned 
kw  officers  of  the  Crown,  for  some  reason  which  I 
failed  to  appreciate,  seemed  unwilling  to  admit  that 
'*  faux  "  in  artide  147  means  forgery.  For  my  part 
it  seems  to  me  to  be  dear  that  it  means  that  and 
nothing  eiae,  and  it  is  to  be  observed  that  M.  Ghibrid 
Astonl  does  not  suggest  in  his  affidavit  that  it  has 
any  other  meaning. 

The  matter  th^  stands  thus: — ^Evidence  of  the 
crime  of  falsification  of  accounts  according  to  English 
law  not  amounting  to  forgezr  according  to  that  law, 
and  within  the  18th  head  of  artide  3  of  the  treaty 
(Englidi  version) ;  evidence  also  that  that  crime  of 
falsifioation  is  a  crime  according  to  French  law  rang- 
ing itself  according  to  that  law  under  the  head  of 
forgery  and  within  head  2  of  artide  3  of  the  treaty 
(French  version).  Why,  then,  is  it  not  to  be  regarded 
as  an  extradition  crime  P  I  see  no  valid  reason. 
English  law,  as  I  have  said,  treats  some  acts  of 
falnfioation  of  accounts  as  forgery,  but  does  not  treat 
all  of  them  as  such.  The  Frendi  law,  on  the  other 
hand  (as  we  must  condude  on  the  evidence  of  fact 
before  us),  treats  such  falsification  of  accounts  as 
alleged  in  this  case  as  forgery  within  artide  147  of 
the  Code  F^nal.  Is  extradition  to  be  refused  in 
respect  of  acts  covered  by  the  treaty  and  mvdy 
criminal  according  to  the  law  of  both  countries  becAuse 
in  the  particular  case  the  f  alsificaticm  of  accounts  is 
not  loj^gery  according  to  English  law,  but  faUs  under 
that  head  according  to  Fr^oh  law  ?  I  think  not. 
To  decide  so  would  be  to  hinder  the  working  and 
narrow  the  operation  of  most  salutary  international 
arrangements. 

It  seems  to  me,  therefore,  that  all  the  conditions 
which  I  have  mentioned  have  in  this  case  been  ful- 
filled. In  my  judgment  those  treaties  ought  to  recdve 
a  liberal  int^retotion,  which  means  no  more  than 
that  they*  should  recdve  their  true  construction  ac- 
cording to  their  language,  object,  and  intent.  I  know 
no  head  of  the  French  law  for  which  an  exact  equi- 
valent is  to  be  found  in  the  law  of  England.  The 
Brituh  and  French  texts  of  the  treaty  are  not  trans- 
lations of  one  another.  They  are  different  verdons, 
bot  Torsions  which,  on  the  whole,  are  in  substantial 
agreement.  We  are  here  dealing  with  a  crime  alleged 
to  haye  been  committed  against  the  law  of  France, 
and  if  we  find,  as  I  hold  ihat  we  do,  that  such  a  crime 
is  a  crime  against  the  law  of  both  countries,  and  is, 
in  substance,  to  be  found  in  each  version  of  the  treaty, 
although  under  different  heads,  we  are  bound  to  give 
efifeet  to  the  daim  for  extradition. 

I  think  I  have  correctly  stated  the  view  of  the  facts 
taken  by  the  learned  chief  magistrate.  We  are  not  a 
ooort  of  appeal  on  questions  of  fact  from  him.  We 
have  only  to  see  that  he  had  such  evidence  before  him 
as  gave  him  author!^  and  jurisdiction  to  commit. 
Bat,  Imt  there  should  be  any  misapprehension,  I  think 
it  wdl  that  the  view  of  the  court  should  be  presented 


to  him,  and  that  the  order  of  committal  should  be 
remitted  to  him,  in  order  that  it  may  be  made  dear 
in  respect  of  what  crime  of  '*  faux  "  Arton  is  com- 
mitted. The  first  offence  should,  I  think,  be  described 
as  **  the  crime  of  fraudulent  ftJsification  of  accounts 
as  a  director,  officer,  or  member  of  a  public  company 
according  to  the  law  of  England,  and  constituting  the 
crime  of  *faux  en  ^oritures  do  commerce'  within 
artide  147  of  the  French  Code  P^naU"  The  rule  will 
therefore  be  disdiarged. 

Rule  dUchargtd. 

Solidtor  for  the  prosecution,  The  BolicUor  to  the 
Treaeury* 

Solidtor  for  the  prisoner,  Arthur  NewUm. 
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(landley,  Kay,  and! 
A.  L.  Smith,  L.JJ.)J 
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In  re  Bay.  (a.) 

Lunacy  —  Lunatic  tenant  for  life  —  Conveyance  hy 
committee  under  Settled  Land  Acts — Covenants  for 
title— Lunacy  Act,  1890  (63  VicU  c.  5),  a.  124— 
Settled  Land  Act,  1882  (45  4b  46  Vict.  c.  38),  $.  62. 

Upon  a  sale  hy  the  committee  of  a  lunatic  tenant  for 
life  selling  under  the  powers  of  the  Settled  Land  Act, 
1882,  the  court  has  power,  under  section  124  of  the 
Lunacy  Act,  1890,  to  authorize  the  insertion  of  such 
covenants  for  title  as  are  usual  and  proper  in  a  convey^ 
ance  upon  a  sale. 

In  re  Fox,  35  W.  E.  81,  33  Ch.  D.  37,  explained. 

This  case  raised  the  question  whether,  upon  a  sale 
of  property  under  the  Settled  Land  Act,  1882,  the 
tenant  for  life  being  a  lunatic,  his  committee  had 
power  to  bind  his  estate  by  conveying  on  his  behalf  as 
bendidal  owner. 

The  facts  of  the  case  suffidently  i^pear  from  the 
judgments. 

Section  124  of  the  Lunacy  Act,  1890,  enacts: 
**  The  committee  of  the  estate  .  .  .  shell,  in  the 
name  and  on  behalf  of  the  lunatic,  execute  and  do 
all  such  assurances  and  thinss  for  giving  effect  to 
auy  order  under  this  Act  as  uie  judge  directs,  and 
every  such  assurance  and  thing  shaD  be  valid  and 
effectual    .    •     .    accordingly." 

Cookson  Crackanthor^f,  Q.C.,  and  Borthunck^ 
appeared  for  the  committee,  and  argued  that,  not- 
withstanding the  dicta  of  Cotton,  L.J.,  in  In  re  Fox^ 
35  W.  R.  81,  33  Ch.  D.  37,  the  court  had  jurisdiction 
to  sanction  a  conveyance  by  a  committee  of  a  lunatic 
containing  the  usual  covenants  for  title;  and  that 
if  the  lunatic  was  expressed  to  convey  **  as  beneficial 
owner  *'  his  estate  would  be  bound. 

LiNDLEY,  L.J. — I  do  not  think  there  is  much 
difficulty  in  this  case  apart  from  lA  re  Fox.  1  was  a 
party  to  the  decision  in  that  case ;  and  although  one's 
memory  may  be  rather  treacherous,  I  cannot  bdieve 
that  we  meant  to  go  so  far  as  to  say  that  under  no  cir- 
cumstances was  there,  under  section  1 16  of  the  then 
Lunacy  Act  (Lunacy  Act,  1853)  jurisdiction  to 
autitiorize  a  covenant  to  repay  money.  In  re  Fox  was 
a  peculiar  case.  We  were  asked  to  sanction  a  cove- 
nant by  a  committee  of  the  lunatic  to  pay  money — 
not  for  debts  of  his  own,  but  other  people's  debts — 

(a.)  Reported  by  Wm.    Scott  Thompsoit,  Esq., 
Barrister-air  Law. 
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tmd  we  doubted  whether  that  oould  be  done,  and 
would  not  do  it.  Certainly  there  are  paasagee  in  the 
report  whidh  look  at  first  as  if  Cotton,  L.J.,  thought 
there  was  no  power  to  do  it.  I  doubt,  myself, 
whether  we  intended  to  go  to  that  length,  and  if  we 
did  we  put  an  unoonunonly  narrow  construction  on 
section  116  of  the  Lunacy  Act,  1853,  and  one  not 
likely  to  be  abided  by. 

Now,  having-  made  those  observations,  when  we 
look  at  the  present  case  we  find  it  is  a  different  one, 
and  turns  upon  a  different  Act  of  Parliament.  I  think 
it  would  be  a  very  unfortunate  decision  if  we  con- 
strued it  so  narrowly  as  to  say  there  was  no  juris- 
diction on  the  part  of  the  judge  in  lunacy  to  sanction 
such  a  clause  in  a  conveyance  like  this.  The  lunatic 
has  been  so  found  by  inquisition,  and  he  is  entitled  as 
tenant  for  life  to  one  moiety  of  an  estate.  There  is 
an  advantageous  proposition  to  sell  both  moieties  of 
an  estate,  and  the  owner  of  the  other  moiety  agrees, 
and  there  is  no  doubt  felt  by  the  judge  in  lunacv  or 
anybody  else  that  the  proposed  sale  of  the  whole 
estate  upon  the  terms  which  have  been  provisionally 
approved  woidd  be  extremely  beneficial  to  the 
lunatic 

Now,  how  is  the  lunatic  to  convey  the  half  of 
the  estate  in  which  he  is  interested  as  tenant  for  life  ? 
Of  course,  apart  from  the  Settled  Land  Act,  he  could 
only  convey  his  life  interest;  but  under  the  Settled 
Land  Act,  especially  section  62,  the  judge  in  lunacy 
has  power  to  authorize  the  committee  of  the  lunatic 
to  sell  the  whole  estate  as  if  the  lunatic  were  sui  juris. 
If  one  looks  at  sections  3,  4,  20,  and  55  of  the  Settled 
Land  Act  of  1882,  it  will  be  found  that  a  tenant  for 
life  who  is  not  a  lunatic  can  certainly  enter  into  an 
arrangement  of  this  kind,  and  I  do  not  think  there  is 
any  real  difficulty  about  an  ordinary  tenant  for  life 
selling  and  expressing  to  convey  as  beneficial  owner. 
What  that  means  is  that  if  those  words  are  put  in 
and  he  purports  to  sell  under  the  powers  of  the 
Settled  Land  Act,  and  expresses  to  convey  as  bene- 
fidfiJ  owner,  then  section  7  of  the  Conveyancing 
Act,  1881,  will  be  implied  and  incorporated.  I  do 
not  see  any  difficulty  so  far.  When  you  look  at 
section  62  of  the  Settled  Land  Act,  you  find  that  when 
the  tenant  for  life  or  a  person  having  the  powers  of  a 
tenant  for  life  under  this  Act  is  a  lunatic,  or  so  found 
by  inquisition,  the  committee  may,  in  his  name  and  on 
his  behalf,  under  an  order  of  the  Lord  Chancellor  or 
other  person  entrusted  with  the  care  of  a  lunatic, 
'*  exercise  the  powers  of  a  tenant  for  life  under  this 
Act,  and  the  omer  may  be  made  on  the  petition  of 
any  person  interested  in  the  settled  land  or  of  the 
committee  of  the  estate."  What  does  that  mean  ? 
Thekt  means  he  may  sell  the  fee  simple  under  the 
powers  confeired  by  sections  3  and  4,  and  the  sale 
must  be  for  the  best  price. 

Then  we  go  a  little  further.  When  we  come  to  the 
Lunacy  Act,  1890,  there  is  a  power  to  sell,  and  sec- 
tion 124  says :  [His  lordship  read  the  section]. 
That  appears  to  me  to  authorize  the  judge  in  a 
proper  case  to  sanction  an  assurance  by  the  com- 
mittee in  the  way  in  which  assurances  are  com- 
monly executed  according  to  the  practice  of  con- 
veyancers in  dealing  with  real  property.  I  do  not 
see  how  it  is  possible  for  this  committee  to  exercise 
his  powers  in  the  most  beneficial  way  unless  he  enters 
into  some  covenant  of  title  such  as  is  proposed. 
It  is  a  common  one,  and  not  an  onerous  one.  First 
of  all  it  imports  the  covenants  which,  by  the  Con- 
veyancing Act  of  1881,  are  implied  when  a  man  con- 
veys as  beneficial  owner ;  but  that  is  followed  by  a 
proviso  that  cuts  it  down  immensely,  and  the  whole 
effect  of  the  covenant  which  we  are  asked  to  sanction 
is  one  that  confines  the  covenant  to  the  life  estate  of 
the  lunatic.      If  we  did  not  sanction  this  we  should 


put  a  fetter  on  his  power,  which  would  be  most  pre- 
judicial  to  the  interests  of  those  whom  we  are  bound 
to  protect.  I  think  the  language  is  sufficient  for 
the  purpose  and  that  we  ought  to  approve  of  this 
sale* 

Kay,  L.J. —-Under  the  Settled  Land  Act  a  tenant 
for  life  is  authorized  to  sell  and  convey  the  fee  simple 
of  the  land,  but  he  is  not  authorized  to  enter  into 
any  covenant  at  alL  It  was  not  the  purpose  of  the 
Act,  and  it  had  nothing  to  do  with  covenants.  It 
gave  him  a  statutory  power  to  convey  the  fee  simple, 
and  of  course  nrima  fade  it  applied  to  a  case  where 
the  tenant  for  life  was  sui  juris  and  could  enter  into 
such  covenants  as  he  pleased.  But  there  is  notiiing 
in  that  Act  referring  to  any  covenants  to  be  enterod 
into  by  a  tenant  for  life  when  he  is  selling  and  con« 
veying  land.  Then  section  62  provides :  [Sis  lordship 
read  the  section.]  As  I  pointed  out,  it  is  no  part  of 
the  power  of  a  tenant  for  life  under  this  Act  to  enter 
into  covenants..  Any  covenant  he  had  to  enter  into 
is  not  a  statutory  covenant  under  the  Settled  Land 
Act,  and  therefore  this  section  does  not  by  itself  in 
any  way  authorize  the  committee  of  a  lunatic  to  enter 
into  any  covenant.    So  far  it  is  perfectly  dear. 

Then  comes  the  Conveyancing  and  Law  of  Beal 
Property  Act,  1881,  and  I  oonfoss  there  is  a  little 
difficulty  upon  that.  That  provides  by  section  7 
that  in  a  conveyance  for  valuable  consideratioB 
other  than  a  mortgage  the  following  covenants 
by  a  x>erson  who  conveys  and  is  expressed  to  con- 
vey as  "  beneficial  owner "  shall  be  implied. 
Then  follow  the  usual  covenants  for  title,  bat 
that  only  applies  to  where  a  person  oonveys  and 
is  expressed  to  convey  as  ben^cial  owner.  It  is 
rather  difficult  to  say  that  a  tenant  for  life  under  the 
Settled  Land  Act  conveys  the  fee  simple  as  beneficial 
owner.  That  he  may  be  expressed  to  convey  as 
beneficial  owner  I  can  understand,  but  p^iaps  it  is 
expedient  to  give  this  clause  of  the  Conveyancing  Aet 
the  meaning  that  the  main  object  was  to  previmt  the 
necessity  of  setting  out  all  these  covenants  at  length, 
and  when  a  x>erson  oonveys  as  beneficial  owner  or  is 
expressed  to  convey  as  beneficial  owner  these 
covenants  are  to  be  implied.  It  is  a  sort  of  compen- 
dious mode  of  having  these  covenants  in  a  convey- 
ance when  they  are  not  set  out  at  length.  Moreover, 
the  tenant  for  life  has  some  beneficial  interest  beoaose 
he  has  a  life  interest,  and  therefore  a  conveyance 
which  passes  the  fee  simple  includes  his  life  intereet» 
I  think  it  is  possible  to  say,  without  straining  the 
words,  that  a  tenant  for  life  may  convey  under  the 
Settled  Land  Act  expressing  himself  to  be  conveyiii^ 
as  beneficial  owner  for  the  purpose  of  introdiioiii|^ 
these  covenants,  and  when  he  does  so  the  covenants 
which  I  have  referred  to  in  the  Conveyancing  Act, 
may  be  considered  as  contained  in  the  conveyance. 
So  far  the  ground  is  clear. 

Now  we  come  to  the  Lunacy  Act,  1890.  So  far  I 
find  nothing  whatever  to  authorize  a  committee  to 
enter  into  a  covenant  for  title  so  as  to  bind  the  lonatks. 
The  Conveyancing  Act  does  not  refer  to  a.  committer 
at  all  but  to  an  ordinary  person  who  is  sui  juris  and 
is  conveying  as  beneficial  owner.  By  the  Lunacy  Act 
of  1890,  s.  120,  it  is  enacted  that  "  the  judge  may  hj 
order  authorize  and  direct  the  committee  of  the  estate 
of  a  lunatic  to  do  all  or  any  of  the  following  things,** 
and  the  first  is,  sell  any  property  belonging  to  tha 
lunatic.  Then  it  stetes  in  clauses  lettered  from  A.  to 
L.  the  various  things  the  judge  may  authorise  and 
order  a  committee  to  do.  There  is  not  in  any  one  of 
those  clauses  any  power  to  authorize  the  oom- 
mittee  to  bind  the  lunatic  by  any  covenant.  Then, 
in  sub-section  (1)  of  section  122,  we  find  this:  **  The 
power  to  authorize  leases  of   a  lunatic's  proper^ 
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under  this  Act  shall  extend  to  property  of  whioh  the 
lunatic  is  tenant  in  tcdl,"  and  snb-seotion  (2)  says : 
"  Ijeases  authorized  to  be  granted  and  aooepted  by  or 
on  behalf  of  a  lunatic  under  this  Act  may  be  for 
sooh  numbnr  of  lives  or  such  term  of  years  at 
•uoh  rents  and  royalties,  and  subject  to  such 
reservations,  covenants,  and  conditions  as  the 
judge  approves.'*  That  cannot  mean  on  the  part 
of  the  lessee  only.  It  is  coupled  with  the  word 
"reservations,'*  and  they  would  be  favourable  to 
the  lessor.  No  doubt  it  includes  covenants  by  the 
leasor — ^that  is  to  say,  ihe  committee  on  behalf  of  the 
lunatic  in  such  a  case  as  this.  Therefore,  as  regards 
a  lease  there  is  an  express  power  for  the  judge  to 
authorize  the  committee  of  the  lunatic  to  enter  into 
covenants.  In  section  124  there  is  no  express  power 
of  that  kind,  nor  can  I  find  it  in  any  of  the  sections 
referred  to.  I  believe  there  is  no  su(m  express  power 
in  the  Act.  But  section  124  is  this :  [His  lordship 
read  the  section]. 

Now,  a  covenant  is  not  strictly  an  assurance.  The 
point  has  been  much  contested  as  to  the  meaning  of 
that  word  in  the  Bills  of  Sale  Act.  An  assurance  is 
really  something  which  operates  as  a  transfer  of  pro- 
perty, and  an  assurance  can  hardly  be  a  covenant.  But 
it  say%  "  all  such  assurances  and  things,"  and  those 
ynaoB  are  put  in,  no  doubt^  so  as  to  enlarge  the 
power.  I  should  say  that  in  furtherance  of  the 
general  intention,  this  section  is  wide  enough  to 
enable  the  court  to  authorize  a  conveyance  by  a  com- 
mittee on  behalf  of  a  lunatic,  with  all  such  cove- 
nants as  are  usual  in  such  a  conveyance,  including 
the  ordinary  covenants  of  title.  But  when  this  case 
came  before  me  in  my  private  room  my  attention 
was  called  to  In  re  Fox.  In  re  Fox  was  not  a  case 
under  this  Act  of  Parliament,  but  under  an  Act 
(lionacy  Act,  1853)  worded  somewhat  diffsrently, 
though  very  nearly  in  the  same  terms.  In  the 
lionacy  B€|pilation  Act,  1853,  by  section  116,  it 
was  provi^d  [His  lordship  read  the  section]. 
These  words,  to  my  mind,  are  quite  as  good  as 
the  words  in  section  124  of  the  Lunacy  Act  of  1890 ; 
and,  indeed,  the  former  section  contains  certain 
words  which  section  124  does  not.  Section  124 
aathoiiaed  the  committee  to  execute  and  do  all  such 
assozanoes  and  things  as  the  jud^  directs ;  and  sec- 
tioii  116  of  the  former  Act  auUionzed  the  committee 
to  exeoute,  make,  and  do  all  such  conveyances, 
deeds,  transfers,  and  things.  Those  words  are  quite 
as  laive,  altiiough  perhaps  not  essentially  larger,  than 
those  m  the  Act  of  1890. 

Now,  in  the  case  of  In  re  Fox  the  lunatic  was 
entitLBd  in  fee  to  one  moiety  of  certain  real  estate  as 
one  of  two  co-heiresses  of  an  ancestor  who  died  intes- 
tate, and  the  real  estate  was  liable  to  pay  the  debts 
of  that  ancestor,  whose  personal  estate  was  insuffi- 
cient to  pay,  and  it  was  wanted  to  raise  money  for 
the  payment  of  tliose  debts,  and  a  mortgage  of  the 
property  of  which  one  moiety  belonged  to  the  lunatic 
was  sought  to  be  authorized  by  the  Ck>urt  in  Lunacy. 
The  question  arose  whether  there  could  be  covenants 
for  payment  of  the  mortgage  money*  The  mort- 
gage money  was  not  due  from  the  lunatic,  but 
Srom  the  ancestor,  and  the  lunatic  was  only  liable  to 
it,  so  far  as  she  obtained  assets  from  that  ancestor, 
and  no  further.  Therefore  a  personal  covenant  to 
pay  the  money  would  be  a  new  obligation.  But, 
aooording  to  the  report,  Ck>tton,  L.J.,  said:  ''  I  very 
mnch  doubt  whether  the  court  can  direct  a  committee 
to  oovenant  in  the  name  of  a  lunatic."  Those  words 
axe  large  enough  to  express  a  doubt  whether  any 
covenant  could  l>e  entered  into  by  a  committee  to 
hcod  a  lunatic  l^t  may  not  have  been  the  meaning. 
Asein,  Cotton,  L.J.,  says:  ''I  doubt  whether  we 
have  jurisdiction  to  do  more  than  give  the  mortgagee 


the  rights  of  a  mortgagee  against  the  particular 
estate.  There  can  be  no  doubt  about  the  meaning 
of  Ck>tton,  L.J.  He  thought  there  was  no  jurisdic- 
tion to  hand  the  lunatic's  estate  by  a  covenant  of 
that  kind,  and  he  does  not  confine  it  to  that  parti- 
cular covenant.  Then,  when  he  comes  to  give 
judgment,  he  says  this:  '*It  being  clearly  for  the 
benefit  of  the  lunatic's  estate  that  uds  £5,000  should 
be  raised,"  &c  [His  lordship  read  the  judgment  of 
Ck>tton,  L.J.]  That  decision  makes  it  very  difficult 
for  the  court  to  say  that  any  covenant  can  be  entered 
into  on  a  sale  by  the  committee  so  as  to  bind  the 
lunatic.  However,  Lindley,  L.J.,  who  was  a  i>arty 
to  that  decision,  doubts  whether  the  court  intendea 
to  go  so  far  as  that,  and  whether  the  refusal  went 
furuier  than  an  exercise  of  the  discretion  of  the 
court  as  to  that  particular  covenant — namely,  a 
covenant  to  bind  the  lunatic  to  pay  monev,  which  he 
was  not  bound  to  pay,  to  the  extent  of  the  assets 
received.  The  difficulty  that  arises  from  that  case 
would,  therefore,  be  removed  if  that  is  the  true  con- 
struction of  it,  and  I  agree  that  it  is  beneficial  for 
the  sake  of  lunatics  in  general  to  read  section  124  of 
the  Act  of  1890  as  authorizing  the  court,  in  a  proper 
case,  to  allow  the  committee  to  bind  the  lunatic  by 
such  covenants  as  are  usual  on  a  sale.  I  will  not  go 
further  than  that^  Of  course  the  ordinary  covenants 
for  title  are  usual  on  a  sale,  and  therefore  I  think  in 
this  case  we  may  say  that  the  difficulty  arising  from 
the  decision  in  In  re  Fox  being  removed,  the  court  has 
jurisdiction  to  approve  of  thu  sale. 

A.  L.  Smith,  L.J. — ^The  question  in  this  cose  is 
whether  or  not  a  committee  of  a  tenant  for  life  who 
kas  been  found  lunatic  by  inquisition,  has  not  only 
the  ^wer  of  selling  the  lunatic's  estate,  but  of 
entermg  into  covenants  which  are  necessary  for  that 
purpose.  There  can  be  no  doubt — in  fact  it  is  not 
disputed — that  the  covenant  is  a  necessary  covenant  to 
carnr  out  the  sale  if  it  is  to  be  effected,  and  the  sale 
has  oeen  found  beneficial  for  the  lunatic's  estate.  The 
question  is  whether  there  is  the  power.  That  drives 
one  to  the  statute  to  see  whether  this  power  is  given 
to  a  committee  under  these  circumstances  or  not. 
Section  62  of  the  Settled  Land  Act  of  1882  enacts. 
[His  lordship  read  the  section.]  That  is  dear.  Then 
comes  the  question  what  powers  has  a  tenant  for  life, 
who  is  not  a  lunatic  so  found  hj  inquisition  as 
regards  selling  the  estate.  That  drives  one  back  to 
section  3,  whidi  enacts  that  a  tenant  for  life  may  sell 
the  settled  land.  Section  4  says :  '*  Every  sale  shall 
be  made  at  the  best  price  that  can  reasonably  be  ob- 
tained." Then  section  55  enacts  that  *'  where  a  power 
of  sale  is  exercised  by  a  tenant  for  life,  he  may  execute, 
make,  and  do  all  deeds,  instruments,  and  things 
necessary  or  proper  in  that  behalf."  It  does  seem  to 
me  that  the  conjoint  operation  of  those  sections 
would  give  a  tenant  for  life  power  not  only  to  sell, 
but  to  enter  into  covenants  necessary  for  Uie  purpose 
of  effecting  that  sale. 

The  question  does  not  rest  there,  because  the 
Lunacy  Act  of  1890  also  applies  to  a  case  like  this. 
By  section  120,  '*  The  judge  may,  by  order,  antiiorize 
and  direct  the  committee  of  the  estate  of  a  lunatic  to 
do  all  or  any  of  the  following  things,"  and  the  first  is 
sell  any  property  belonging  to  the  lunatic.  Beading 
that  in  conjunction  with  the  Settled  Land  Act,  s.  62, 
there  is  power  to  sell  the  property  of  a  lunatic  when 
he  is  tenant  for  life.  Then,  what  happens  after  that  ? 
By  section  124  the  committee  of  the  estate  on  behalf  of 
the  lunatic  may  execute  and  do  all  assurances  and 
thinp^  for  ^ving  effect  to  an  order  under  this  Act  that 
the  judge  directs.  If  we  were  to  put  the  limited  con- 
struction on  this  Act  which  has  been  suggested,  and 
which  might  be  put  upon  it,  we  should  he  bringing 
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these  two  Aots  of  Parliament,  as  recards  limatios  so 
found  by  inqnisition,  to  a  deadlock,  because  in 
numberless  cases  the  committee  could  not  effect  a 
sale  beneficial  to  the  lunatic's  estate  without  entering 
into  proper  covenants  with  the  purchaser,  who  would 
not  Duy  unless  those  covenants  were  entered  into. 
Taking  not  what  I  call  a  broad  view,  but  a  correct 
view  of  these  sections  together,  I  think  there  is  this 
power  given  to  a  committee  to  enter  into  proper 
covenants  when  he  sells  the  estate  of  the  tenant  for 
life,  who  is  a  lunatic  so  found  by  inquisition. 

Then  we  were  referred  to  the  case  of  In  re  Fox. 
I  have  nothing  to  say  about  that  bevond  what  has 
been  said.  I  do  not  read  that  as  a  decision  that  in 
no  case  can  an  order  be  made  for  a  committee  of 
a  lunatic  to  enter  into  any  covenants  at  all.  The 
real  decision  was  that  on  the  facts  there,  the  court  did 
not  see  its  way  to  do  it.  I  think,  therefore,  we 
should  confirm  the  agreement* 

Solicitors,  Blunt  A  Co* 
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From  Q.  B.  Div. 

(A.  L.  Smith  and 

Bigby,  L.JJ.) 

D'Ebbioo  v.  Samxtsl.  (a.) 

County  court — Action  comfnenoed  in  High  Court — Ordw 
remitting  action  to  county  court— Lodging  writ  and 
order  with  rcgistrar^County  Oourta  Act,  1888  (51  <fc 
52  Vict.  c.  43),  8.  66. 

Where  an  order  i$  mcule  under  section  66  of  the 
County  Courts  Act,  1888,  remitting  an  action  to  the 
county  court,  the  action  does  not  leave  the  High  Court 
until  the  plaintiff  has  lodged  the  original  writ  and  the 
order  with  the  registrar  of  the  county  court. 

Appeal  from  an  order  of  Lawrance,  J.,  at  chambers. 

This  was  an  action  of  tort  commenced  in  the  High 
Court. 

On  the  25th  of  November,  1895,  the  defendant 
obtained  an  order  under  section  66  of  the  County 
Courts  Act,  1888,  directing  that,  unless  the  plaintiff 
should  give  security  for  costs  within  a  certain  number 
of  days,  the  action  should  be  remitted  to  the  City  of 
London  Court.  The  time,  after  being  enlarged  by 
consent,  expired  on  the  12th  of  December,  no  security 
havine  been  given.  The  order  for  remittal  was  not 
lodged,  as  required  bv  the  section,  with  the  registrar 
of  the  City  of  London  Court,  and  on  the  13th  of 
December,  on  the  application  of  the  plaintiff,  an 
order  was  made  bv  a  master  directing  the  defendant 
to  give  further  and  better  answers  to  certain  interro- 
gatories which  had  been  administered  to  him  by  the 
plaintiff. 

Lawrance,  J.,  reversed  the  order  of  the  master,  on 
the  ground  that  the  action  havinp^  ceased  to  be  in 
the  High  Court  the  master  had  no  jurisdiction* 

The  plaintiff  appealed. 

Witt,  Q.C.,  and  Rockingham  QiU,  for  the  plaintiff, 
cited  Welply  v.  Buhl,  26  W.  R.  300,  3  Q.  B.  D.  253, 
and  l>riscol  v.  King,  49  L.  T.  N.  B.  599, 32  W.  B.  Dig. 
59. 

P.  Eose-Innes,  for  the  defendant,  cited  Harris  v. 
Judge,  41  W.  B.  9,  [1892]  2  Q.  B.  565,  and  Duke  v. 
Davis,  41  W.  B.  673,  [1893]  2  a  B.  260. 


(a.)  Reported  by  P. 


G.  BuoKEE,  Esq.,  Banister- 
at-Law. 


A.  L.  Smith,  L.  J. — ^In  my  opinion  the  decision  of 
the  learned  jud^  cannot  be  supported.  The  master 
held  that,  notwithstanding  the  order  of  remittal,  he 
had  jurisdiction  to  make  the  order  for  further  and 
better  answers  to  interrogatories,  because  the  order 
of  remittal  and  the  writ  had  not  been  lodged  with 
the  registrar  of  the  coun^  court.  With  regard  to 
getting  a  case  out  of  the  High  Court  into  the  county 
court,  section  66  of  the  County  Courts  Act,  1885, 
seems  to  me  to  be  identical  with  section  10  of  the 
County  Courts  Act,  1867.  Under  the  eariier  Act  it 
was  decided  in  Welply  v.  BuM  that  the  action  did  not 
leave  the  High  Court  until  the  writ  and  the  order 
remitting  the  action  had  been  lodged  with  the 
registrar  of  the  county  court.  In  my  opinion,  there- 
fore, the  case  is  concluded  by  authori^.  The  cases 
of  Harris  v.  Judge  and  Duke  v.  Davis  do  not  seem  to 
me  to  touch  the  point  now  in  question. 

BiOBY,  L.J.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  C.  T.  Wilkinson. 

Solicitors  for  the,  defendant,  Micklem  A  Hotting^ 
worth. 


From  Q.  B.  Div.         ) 
(Lord  Esher,  M.B.,  and  f  Nov.  18. 

Kay  and  Bigby,  L.JJ.)  ) 

In  re  Abbitbatiok  between  the  Mayor,  &c.,  of 
Bxtbslem  and  the  County  Council  op  Staf- 

FOBDSHIBE.  (a.) 

Local  government — County  council — Main  roads — Urham 
district — Maintenance — Contribution — Paved  footways 
--General  Turnpike  Act  (3  Geo.  4,  c  126),  ss.  Ill, 
112— Highways  and  Locomotives  Act,  1878  (41  <!;  42 
Vict.  c.  77),  ss.  13,  15— Local  Government  Act,  1888 
(51<£;52  Vict.  e.  ^l),  s.  II. 

Where  an  urban  authority  daim,  under  section  II  of 
the  Local  Government  Act,  1888,  to  retain  the  powers 
atui  duties  of  maintaining  any  mcUn  road  within  their 
district,  the  liability  of  the  county  council  to  oontribmte 
to  the  costs  of  maintaining  such  road  extends  to  the  costs 
of  maintaining  the  paved  footways  which  run  along  the 
side  of  such  road,  even  though  the  road  was  formerly  a 
turnpike  road  which  became  a  main  road  on  being  dis^ 
tumpiked. 

In  re  Local  Board  of  Warminster  and  the  County 
Council  of  Wilts,  38  W.  R.  670,  25  Q.  B.  D.  450, 
approved. 

Appeal  from  a  judgment  of  a  Divisional  Court 
(Grantham  and  Wright,  JJ.)  refusing  to  set  aside  an 
award  of  the  Local  (£>vemment  Board. 

The  award  was  made  under  section  11  of  the  Local 
Government  Act,  1888.  Sub-section  1  of  that  section 
imj^es  on  the  county  council  the  maintenance  of  all 
mam  roads.  Sub-section  2  provides  that  anv  urban 
authority  may  retain  to  itself  the  powers  and  duties 
of  maintaining  main  roads  within  its  district,  and 
enacts  that  in  such  case  the  county  council  shall  make 
to  such  authority  an  annual  payment  towards  the 
costs  of  such  maintenance.  Sub-section  3  provides 
that  the  amount  of  such  payment  shall  be  snch 
annual  sum  as  may  be  from  time  to  time  agreed  on, 
or  in  the  absence  of  agreement,  may  be  determined 
by  the  arbitration  of  the  Local  Government  Board. 

The  town  council  of  Burslem  and  the  authorities  of 
certain  other  urban  districts  in  the  oounty  of  Stafford 

{{a.)  Beported  by  F.  G.  Buokbb,  Esq.,  Barrister-At* 
Law. 
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claimed,  under  sub-seotion  2,  to  retain  the  powers 
and  duties  of  maintaining  tlie  main  roads  within 
their  districts ;  and  an  award  was  made  by  the  Local 
€k>vemment  Board  determining  the  amount  of  con- 
tribution to  be  paid  by  the  county  coundl  towards 
{he  cost  of  maintaining  the  main  roads  in  each  dis- 
trict. The  award  included  contributions  towfurds  the 
costs  of  maintaining  paved  footways  running  by  the 
side  of  tiie  main  roads  where  they  passed  through 
the  urban  districts. 

The  county  council  applied  to  the  Queen's  Bench 
Diyision  to  set  aside  the  award,  on  the  ground  that 
the  Local  Gk>Temment  Board,  by  induding  the  costs 
of  maintaining  the  paved  footways,  had  exceeded 
their  jurisdiction. 

In  the  present  case,  which  was  taken  as  a  test  case, 
the  question  arose  with  regard  to  a  road  passing 
through  the  borough  of  Burslem,  which  was  formerly 
a  turnpike  road,  but  which  on  the  expiration  of  the 
tumpixe  trust  became  a  main  road  under  section  13 
of  the  Highways  and  Locomotives  Act,  1878. 

Hie  Divisional  CSourt,  being  of  opinion  that  the 
<»se  was  governed  by  the  decision  of  In  re  Local 
Board  of  narminsUr  and  the  County  Council  of  Wilts, 
38  W.  B.  670,  25  Q.  B.  D.  450,  refused  to  set  aside 
the  award. 

The  county  council  appealed. 

LUtieTf  Q.C,  and  A,  T.  Lawrence^  for  the  appel- 
lants. 

Law9on  WaUaHf  Q.V.^  and  Macmorrant  far  the 
respondents* 

Our.  adv.  vuU. 

Nov.  18. — ^Lord  ^hbb,  M.B.— This  is  an  appeal 
between  the  urban  sanitary  authority  of  Burslem  and 
the  County  Council  of  Staffordshire,  and  the  dispute 
between  them  is  precisely  the  same  as  in  the  case  of 
In  re  Local  Boaraof  Warminater  and  the  County  Council 
of  WiUs.  The  determination  of  this  appeal  depends  on 
whether  we  agree  with  the  decision  in  that  case  or  not. 
The  point  in  dispute  is  as  to  the  liability  to  maintain 
the  paved  footways  at  the  side  of  the  carriage-way 
where  a  main  road  immscs  through  a  town  or  urben 
district.  This  question  must  be  determined  by  the 
consideration  ox  what  is  a  main  road.  It  seems 
strange  to  me  that,  in  an  Act  of  Parliament  which 
deals  with  a  matter  the  nomenclature  of  which  was 
perfectly  familiar  to  members  of  both  Houses  of 
Parliament — viz.,  county  roads — they  should  have 
used  words  which  they  would  never  have  used  in 
ordinary  conversation.  A  high  road  was  a  well- 
known  thing ;  but  a  main  road  is  a  thing  which  was 
never  talked  of  before  the  expression  appeared  in  an 
Act  of  Parliament.  There  were  many  kinds  of  roads 
or  ways,  all  of  them  well  known,  which  were  not  high 
roads.  A  high  road  meant  a  road  which  went  from 
one  important  place  to  another :  it  was  a  made  road, 
in  contradistinction  to  a  green  road,  which  was  also  a 
well-known  thing.  A  green  road  might  be  a  high- 
way, but  it  was  not  a  high  road. 

Now,  section  11  of  the  Local  Government  Act, 
1888,  says  that  every  road  in  a  coimty  which  is  for 
the  time  being  a  main  road  within  toe  meaning  of 
the  Highways  and  Locomotives  Act,  1878,  shall  be 
maintained  and  repaired  by  the  county  council ;  pro- 
vided that  an  urban  authority  may  claim  to  retain 
tbe  power  of  maintaining  any  main  road  within  their 
district ;  and  in  such  ease  the  county  council  shall  pay 
part  of  the  expenses  of  such  maintenance. 

We  must  refer  to  the  Act  of  1878  to  see  what  a 
main  road  is  there  defined  to  be.  That  Act  says  that 
turnpike  roads,  on  ceasing  to  be  turnpike  roads,  shall 
be  deemed  to  be  main  roads,  and  it  further  provides 
that  other  roads-— viz.,  such  as  form  a  meoium  of 


communication  between  great  towns  or  lead  to  rail- 
way stations — ^may  be  declared  to  be  main  roads. 

The  question  is,  what  is  it  that  is  thus  said  to  be  a 
main  road?  We  must  not  say  that  it  means  the 
whole  of  the  space  between  the  hedges  on  either  side. 
There  may  be  no  hedge  or  fence  near,  as  for  instance 
when  a  road  passes  over  a  moimtain  or  across  a 
common,  or  where  in  passing  through  a  village  it 
has  a  village  green  on  one  side  of  it.  I  think  that  a 
high  road  or  a  main  road  is  that  which  has  been 
dedicated  to  the  public  as  a  road  for  the  use  of 
carriages  and  foot-passengers  in  passing  from  one 
place  of  importance  to  another,  and  which  has  been 
accepted  by  the  public  as  such.  Such  a  main  road 
may  in  ceitain  parts  of  it  have  paved  footpaths ;  for 
instance,  it  often  happens  that  there  are  paved  foot- 
paths near  a  turnpike  gate.  And  where  a  main  road 
goes  through  a  town,  it  generally  has  paved  footpaths 
running  idong  the  sides  of  it.  The  paving  is  done 
not  for  the  exclusive  benefit  of  the  inhabitants  of  the 
town,  but  for  the  general  benefit  of  the  public  who 
use  the  road.  While  the  road  is  passing  through  a 
country  district,  it  is  dear  that  it  is  only  one  high- 
way; no  one  ever  heard  it  suggested  that  it  was 
two  highways,  one  a  footway  for  foot-passengers,  and 
the  other  a  carriage-way.  Neither  can  this  be  said 
to  be  the  case  when  it  enters  an  urban  district.  It  is 
still  one  highway,  though  part  of  the  road  is  used  as 
a  carriage-way  and  part  as  a  footway.  Foot-passen- 
gers are  not  restricted  to  the  footway,  though 
carriages  are  for  reasons  of  safety  required  to  keep 
to  the  carriage-way.  In  my  opinion,  therefore, 
where  a  main  road  passes  through  an  urban  district 
and  has  footpaths  on  each  side  of  it,  the  main  road 
includes  the  footpaths  as  well  as  the  carriage-way, 
and  consequently,  by  section  11  of  the  Local  Govern- 
ment Act,  the  county  council  are  liable  to  contribute 
to  the  repair  of  the  footpaths.  I  agree  with  the 
judgment  on  the  case  of  In  re  Local  Board  of  War- 
minister  and  County  Council  of  WUte,  and  I  thmk  that 
this  appeal  must  he  dismissed. 

Zay,  L.J.,  read  the  following  judgment :— The 
county  council  of  Staffordshire  object  to  contribute  to 
the  repair  and  maintenance  of  various  paved  footways 
within  certain  urban  districts  in  that  county.  Their 
liability  to  contribute  depends  upon  section  11  of  the 
Local  Qovemment  Act,  1888,  which  enacts  that 
*'  every  road  in  a  county  which  is  for  the  time  beinff 
a  main  road  within  the  meaning  of  the  Highways  and 
Locomotives  Amendment  Act,  1878,"  shall  **  be 
wholly  maintained  and  repaired"  by  the  county 
council,  provided  that  any  urban  authority  may  claim 
to  maintain  such  roads  within  their  district,  and  in 
that  case  the  county  council  are  to  contribute  an 
annual  sum  towards  the  costs  of  the  maintenance  and 
repair  of  such  road.  The  amount  of  such  payment 
may  be  fixed  by  agreement  or  by  arbitration  of  the 
Loc^  Government  Board.  Such  an  arbitration  has 
taken  place  in  this  case,  and  it  is  sought  to  set  aside 
the  award  because  it  has  directed  contribution  to  the 
maintenance  of  paved  footways  in  several  urban 
districts  at  the  siae  of  the  carnage- ways.  Whether 
or  not  this  was  right  depends  upon  the  meaning  of 
the  words  "  road"  and  '*  main  road"  in  the  section 
to  which  I  have  referred.  The  Act  of  1888  does  not 
contain  any  definition  of  road  or  main  road,  but 
refers,  as  I  have  pointed  out,  for  the  meaning  of  main 
road  to  the  Highways  and  Locomotives  Amendment 
Act,  1878.  Section  13  of  this  statute  provides  that 
any  road  which  between  the  Slst  of  December,  1870, 
and  the  passing  of  that  Act  ceased  to  be  a  turnpike 
road,  and  any  road  which  at  the  time  of  the  passing 
of  the  Act  was  a  turnpike  road,  but  might  afterwards 
cease  to  be  such,  shoiud  be  de^ed  to  be  a  main  road. 
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and  by  seotion  15  the  ooiinty  authority,  at  the 
instance  of  the  highway  authority,  might  declare 
certain  roads  which  had  never  been  tumpme  roads  to 
be  main  roads.  From  the  papers  in  this  case  which 
have  been  handed  to  me  it  does  not  appear  whether 
all  the  roads  in  question  were  origimuly  turnpike 
roads  or  not.  If  there  be  any  which  were  never  turn- 
pike roads,  but  have  become  main  roads,  I  do  not 
understand  how  it  can  be  argued  that  a  pathway  by 
the  side  of  the  carriage-way  is  not  part  of  the  road. 
Boad  must  primd  fade  mean  the  highway,  and  the 
pathway  is  undoubtedly  part  of  the  highway  which  is 
a  main  road. 

But  the  argument  for  the  county  council  is  rested 
upon  the  assumption  that  all  or  some  of  these  roads 
were  formerly  turnpike  roads,  and  is  derived  from 
the  history  of  the  legislation  as  to  turnpike  roads, 
The  statute  8  Geo.  4,  c.  126,  intituled  an  Act  to  amend 
the  general  laws  now  in  being  for  regulating  turnpike 
roads  in  England,  contains  a  power  (section  111)  for 
turnpike  trustees  to  make  and  keep  in  repair  cause- 
ways for  the  use  of  foot-passengers  '*in,  upon,  or  on 
the  sid^  of  the  turnpike  road  in  such  manner  as  they 
shall  think  proper."  But  this  is  restricted  as  to  any 
any  town,  village,  or  hamlet  by  section  112,  which 
provides  that  nothing  in  the  Act  contained  shall 
authorize  the  turnpike  trustees  **  to  lay  down,  con- 
tinue, repair,  or  maintain  an^  pavement  or  any  paved 
or  pitched  causeway  or  footpath  in  or  upon  or  at  tha 
side  of  any  turnpike  road  within  any  town,  village,  or 
hamlet  where  such  turnpike  road  shall  pass  through 
the  same,"  but  such  pavement,  paved  or  pitched 
causeway,  or  footpath  is  to  be  made,  repaired,  and 
maintained  bv  and  at  the  cost  of  the  inhabitants  of 
such  town,  village,  or  hamlet,  or  by  other  persons 
liable  to  xnake,  maintain,  and  repair  the  same.  This 
legislation  was  obviousljr  intended  to  define  the  rights 
and  obligations  of  turnpike  trustees  as  between  them 
and  the  inhabitants  of  a  town,  village,  or  hamlet.  It 
has  nothing  to  do  with  rights  or  obligations  of  the 
county  council  as  to  main  roads.  As  between  them 
and  the  inhabitants  of  a  town,  village,  or  hamlet, 
there  is  no  such  restriction,  nor  does  there  seem  to  be 
any  reason  for  it.  After  turnpikes  were  abolished, 
and  before  the  Act  of  1888,  the  highway  authority  in 
any  urban  district  maintained  both  carriage-way 
and  footways  adjoining.  Then,  by  the  Act  of  1888, 
the  duty  is  cast  upon  the  county  to  maintain  main 
roads,  and  there  is  nothing  to  restrict  the  meaning  of 
these  words  to  the  carriage-way,  excluding  the  foot- 
path at  or  on  the  side  of  it.  U  ike  urban  authority 
does  not  claim  to  maint>ain  such  road  the  county 
must  do  so.  If  the  urban  authority  makes  such  a 
claim  the  county  must  contribute,  and  in  either  case 
the  main  road  is  primd  facie  the  whole  highway, 
including  the  footway  as  well  as  the  carriage«>way. 
Any  other  construction  is  not  warranted  by  the 
words  of  the  Act,  and  would  involve  this  most 
inconvenient  result,  that  there  must  in  every  case 
be  an  inquiry— (1)  Was  the  main  road  once 
a  turnpike  road?  and  (2)  Was  the  footway  upon 
the  turnpike  road  or  outside  it  P  The  point 
has  been  decided  against  the  county  counc^  in 
the  case  of  In  re  Local  Board  of  WartnUter  and 
County  Council  of  Wilts,  and  I  agree  with  that  deci- 
sion. 

The  appeal  should  be  dismissed,  with  costs. 

BlOBT,  L.J.,  concurred. 
Appeal  dismieaed. 

Solicitors  for  the  appellants,  Byrne  &  Blakiston,  for 
Band  &  Co.,  Stafford. 

Solicitors  for  the  respondent}  SJiarpe,  Parker^  &  Co^t 
lot  A,  Elite,  Burslem. 


Dec.  14. 


Wfi^  ®outt  of  Swtitt. 

Chan.  Div.  \ 
North,  J.  / 

Jenkins  v.  Hops,  (a.) 
Patent— Action  for  infringement— Undertaking  offered 
and  refused — Ir^'undian — Costs* 

A  plaintiff  in  a  patent  action  is  not  entitled  to  an 
injunction  cm  a  matter  of  course,  and  if  the  infringe- 
ment  is  innocent,  and  tfie  defendant  offers  an  under- 
taking,  it  should  he  accepted. 

Motion  for  judgment. 

The  plaintiff  sued  the  defendants,  Wilson  and  Staf- 
ford, for  infringement  of  a  patent,  claiming  (1)  an 
injunction  to  restrain  the  defendants  and  their  ser- 
vants from  infringing ;  (2)  damages,  or  an  account  of 
profits;  and  (3)  deUv^  up  or  destruction  of  the 
infringing  articles. 

The  defendants'  solicitors  soon  after  the  issue  of  the 
writ  wrote  to  the  plaintiff's  solicitors  pointing  out 
that  the  defendants  'had  purchased  the  alleged 
infringing  articles  in  the  ordinary  course  of  business, 
and  t^t  the  sales  had  been  small,  amounting  to  less 
than  £10.  Hiey  also  offered  to  aocount,  and  to 
deliver  up  or  destroy  all  the  allied  infringing  f^Qoda 
in  their  possession,  and  to  five  an  undertaking  m  die 
terms  of  the  injunction  auced  for  in  the  writ.  The 
plaintiffs  nevertheless  delivered  a  statement  of  claim 
and  particulars  of  breaches,  and  prayed  for  the  relief 
indorsed  on  tiie  writ.  The  d^endants  put  in  a 
defence  and  renewed  the  offer  made  in  their  solicitors' 
letter.  The  plaintiffei  now  moved  for^  judgment 
against  the  defendants  for  a  perpetual  injunction  in 
the  terms  of  the  statement  of  claim  against  these 
defendants  and  the  defendant  Hope,  who  did  not 
appear. 

A.  J.  WaUer.—The  plaintiffi  are  entitled  to  an 
injunction* 

A.  H.  JesseU.— The  plaintiffi  ought  to  have  been 
satlE^ed  with  our  undertaking,  and  they  ought  to  pay 
our  costs  subsequently  to  that  offer :  Walter  v.  Stein- 
koff,  40  W.  B.  599,  [1892]  3  Ch.  489 ;  American 
Tobacco  Co.  v.  Chuist,  40  W.  E.  364,  [1892]  1  Oh, 
630. 

A,  J.  Walter,  replied. 

NOBTH,  J.—I  think  that  the  plaintiflb  ooght  to 
have  accepted  the  undertaking  of  these  d^endants. 
I  think  that  the  plaintiffei  were  entitled  to  protection 
for  their  patent,  but  the  undertaking  was  sufficient. 
An  injunction  is  not  granted  as  a  matter  of  coorae. 
The  court  always  has  a  discretion,  but  I  think  that 
the  phuntiffs  had  the  right  to  have  their  patent  pro- 
tected by  having  the  undertaking  gi^sn  in  oonrU 
The  defendants  must  pay  the  plaintim'  costs  of  ap- 
pearing to  a  day,  and  also  the  costs  up  to  the  date  of 
their  letter,  all  the  rest  of  the  costs  must  be  paid  by 
the  plaintiffs. 

The  order  will  be  on  the  defendant's  nndertakiiig 
in  terms  of  this  letter,  stay  proceedings  and  order  the 
costs  to  be  paid  as  I  have  indicated. 

Solicitors,  J.  T.  Lewis,  for  A.  &  M.  Thomas  A  Co., 
Swansea ;  Emanuel  A  Simmonds. 

(a.)  Beported  by  B.  Sillem,  Esq.i  Banister-at- 
Law. 
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High  Coitkt. 


Lykdb  v.  Anglo-Itauak  Hemp  Smnniko  Co. 


High  Ooubt* 


S^^r!^:}  Nov.  21.  22.  23. 

Ltndb  v.  Anglo-Italian  Hemp  Spinning  Co.  (a.) 

(kmpany —  Shares — Contract — MisrepresenUUion — Pro' 
moter — Rescission  of  contract. 

To  make  a  company  liable  for  misrepresentations 
inducing  a  contract  to  take  shares^  the  shareholder 
must  bring  his  case  within  one  or  other  of  the/oUounng 
heads:  (1)  Where  the  misrepresentations  are  made  by 
the  directors  or  other  general  agents  entitled  to  act  and 
acting  on  its  behalf;  (2)  where  the  misrepresentations 
are  made  by  a  special  agent  of  the  company  ctcting 
within  the  scope  of  his  authority,  and  whether  the 
company  has  originally  authorized  him  or  has  subse- 
qumtly  ratified  his  acts ;  (3)  where  the  company  know 
before  completion  of  the  contract  that  it  is  induced  by 
misrepresentation  ;  or  (4)  where  the  contract  is  made  on 
the  huis  of  certain  representations,  whether  the  par' 
Uculars  of  those  representations  were  known  to  the 
company  or  not,  and  it  turns  out  that  some  of  them  were 
material  and  untrue. 

A  promoter  of  a  company,  but  who  was  not  either  a 
director  or  the  agent  of  the  company  to  make  repre- 
sentations, induced  the  plaintiff  to  take  shares  on  the 
faith  of  certain  allegations  he  wets  alleged  to  have  made, 
hut  of  which  the  company  Jiad  no  knowledge,  though  the 
directors  did  know  he  was  endeavouring  to  procure  sub- 
scriptions for  shares. 

Held,  that  even  if  the  representations  were  made 
(which  was  not  proved),  the  company  could  not  be 
held  liable  for  such  representations  made  by  a  pro- 
meter;  and  that  the  contract  to  take  shares  could  not  be 
mi€uide» 

Trial  of  action. 

This  was  an  action  brought  by  William  Alfred 
Lynde  against  the  Anglo-Italian  Hemp  Spinning 
Co.  for  the  rescission  of  a  contract  to  take  300  shares 
in  the  company,  on  the  ground  of  misrepresentation  ; 
for  repayment  of  the  sums  paid  in  respect  of  the 
shares ;  and  for  consequential  relief. 

The  company  was  registered  on  the  28th  of 
Korember,  1890,  with  a  share  capital  of  £50,000,  one 
of  its  objects  being  to  acquire  the  lands,  buildings, 
works,  and  mills  known  as  the  '^Ferrara  Hemp 
Works,''  situate  at  Ferrara,  in  Italy,  tibieretofore 
carried  on  by  Messrs.  F.  Navarra  &  Co. 

By  article  120  of  the  articles  of  association  it  was 
provided  that  the  directors  should  adopt  on  behalf  of 
the  company  an  affreement  made  b^ween  Arthur 
Waithman  and  M.  C.  Thomson  of  the  one  part,  and  a 
trustee  for  the  defendant  compa^  of  the  oUier  part, 
whereby,  after  reciting  that  A.  Waithman  and  M.  C. 
Thomson  (who  were  the  promoters  of  the  company) 
had  ajranged  to  obtain  subscriptions  for  £20,000  in 
debentures,  and  that  they  had  incurred  various 
expenses  in  the  promotion  of  the  company,  it  was 
agreed  that  on  the  completion  of  the  sale  to  the 
company  of  the  Ferrara  Hemp  Works  the  company 
should  pay  to  them  £5,000  in  cash,  and  that  they 
should  be  entitled  to  have  allotted  to  them  certain 
'  founders'  shares. 

The  plaintiff  on  the  9th  of  December,  1890,  had  an 
interview  with  A.  Waithman,  one  of  the  promoters, 
who  was  a  personal  friend  of  his.  He  alleged  that 
Waithman  then  represented  to  him  on  behedf  of  the 
company  fl)  that  the  business  of  F.  Navarra  had 
been  bought  as  a  going  concern  at  a  very  low  price ; 
and  (2)  that  it  was  a  good  business;  (3)  that  no 
promotion  money  was  to  be  paid ;  and  (4)  that  A, 
Waithman  was  not  to  get  anything  out  of  the  pro- 
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motion  of  the  company.  The  plaintiff  received  at 
that  interview  a  copy  of  the  memorandum  and 
articles  of  association  of  the  company.  At  another 
interview  on  the  16th  of  March,  1891,  the  plaintiff 
alleged  that  Waithman  stated  that  he  and  M.  C. 
Thomson  had  agreed  to  forego  the  benefits  conferred 
on  them  by  the  affreement  mentioned  in  art.  120. 

The  plamtiff  alleged  that  these  representions  were 
false,  and  that  relying  on  them  he,  on  the  28th  of 
May,  1691,  applied  for  and  had  allotted  to  him  on 
the  lOfch  of  June,  1891,  300  ordinary  and  three 
founders'  shares  in  the  company.  The  application 
form  for  the  300  shares  stated  that  the  plaintiff 
applied  for  the  shares  **  subject  to  the  memorandum 
and  articles  of  association,  of  which  a  copy  has  been 
supplied  to  me."  The  application  form  had  been 
obtained  &om  the  solicitor  to  tiie  companv  and 
handed  to  the  plaintiff  by  Waithman.  The  plaintiff 
paid  for  the  shares  on  allotment  and  in  consequence 
of  calls,  £153. 

At  the  time  of  the  alleged  representations  being 
made  Waithman  was  not  a  director  or  general  agent 
of  the  company,  nor  authorised  by  them  to  procure 
shares  or  to  make  representations  to  induce  people  to 
subscribe  for  shares.  Hiere  were  two  directors  who 
were  acting  as  such.  Both  Waithman  and  Thomson 
actively  exerted  themselves  to  procure,  and  did  in 
fact  procure,  persons  to  take  up  shai^s,  and  the 
directors  in  question  knew  they  were  doing  so.  No 
prospectus  of  the  company  was  ever  issued. 

In  December,  1891,  Waithman  and  Thomson  were 
appointed  directors,  and  on  the  14th  of  November, 
1894,  the  plaintiff  alleged  that  he  had  discovered  the 
true  facts  as  to  the  alMve  representations,  and  sent  a 
letter  to  the  company  repudiating  the  shcures. 

On  the  20th  of  December,  1894,  the  company 
having  declined  to  caned  the  allotment,  he  issued  the 
writ  in  this  action. 

The  defence  set  up  by  the  company  was  that  the 
representations  were  not  in  fact  made,  and  alleged 
thiat  even  if  made,  A.  Waithman  was  not  their  agent 
or  authorized  to  make  representations  on  their  behalf, 
and  further  alleged  ladies  and  dday,  and  counter- 
claimed  for  some  over-due  calls. 

Eve,  Q.C,  and  Macnaghten,  for  the  plaintiff.— The 
representations  were  made  for  and  on  behalf  of  the 
d^endaat  company.  They  knew  Waithman  was  a 
promoter,  that  he  was  getting  subscriptions  for  shares, 
and  the  case  therefore  comes  within  In  re  Canadian 
[Direct)  Meat  Co. ;  Tamplin's  case,  W.  N.,  1892,  pp. 
94,  146;  and  Karberg's  case,  [1892]  3  Ch.  1,  40  W.  K. 
Dig.  41.  The  company  adopted  tiie  representations, 
and  is  liable  for  their  effect.  [Bomeb,  J. — In  Kar-" 
berg^s  case  the  offer  to  take  shares  was  based  on  a 
prospectus  issued  by  the  company;  here  there  was 
nona] 

Hopkinson,  Q,C.,  and  Mulligan,  for  the  defendants. 
— ^The  rule  in  tiiis  kind  of  case  is  that  the  representa- 
tion must  have  been  made  hj  the  person  against 
whom  restitution  is  sought,  or  his  agent.  Waithman 
was  not  the  a^ent  of  the  company  for  making  repre- 
sentations. The  company  did  not  in  fact  know  that 
untrue  representations  were  being  made.  It  has  been 
hdd  that  even  the  secretary  of  a  company  is  not  its 
agent  to  make  representations  to  induce  people  to  take 
shares:  Newlands  v.  National  Employers*  Accident 
Association  (Limited),  54  L.  J.  Q.  B.  428,  33  W.  B. 
Dig.  168.  Nor  are  nusrepresentations  of  one  director 
sumdent  to  bind  the  company,  BoWs  case.  In  re  The 
Universal  Provident  Life  Association,  22  Beav.  48,  and 
the  same  rule  applies  in  the  case  of  a  promoter  making 
similar  representations  when  not  authorized  by  the 
company :  In  re  Hull  and  London  Life  Assurance  Co., 
Gibson's  case,  6  W.  B.  884,  2  De  Q.  &  J.  275.    There 
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has  also  been  delay  in  repudiatinff,  suffident  to  destroy 
the  right:  In  re  Buaaian  (<fec.)  Ironworka  Co.,  TaUe'% 
case,  16  W.  B.  891,  3  Eq.  795 ;  In  re  Scottish  PetroUum 
Co.,  31  W.  B.  846,  23  Ch.  D.  413. 

BoMER,  J. — ^The  first  question  I  desire  to  deal  with 
is  this  :  Assuming  that  Mr.  Waithman  made  material 
misrepresentations  to  the  plaintiff  which  induced  him 
to  apply  for  the  shares,  could  the  plaintiff,  on  that 
ground,  hold  the  company  liable  and  have  the  con- 
tract set  aside?  It  appears  to  me  that,  speaking 
generally,  to  make  a  company  liable  for  misrepre- 
sentations inducing  a  contract  to  take  shares  from  it, 
the  shareholder  must  brinff  his  case  within  one  or 
other  of  the  following  heads : — (1)  Where  the  misre- 
presentations are  made  by  the  directors  or  other  the 
general  agrats  of  the  company  entitled  to  act  and 
acting  on  its  behalf,   as,    for  example,   by  a  pro- 

r ictus  issued  by  the  authority  or  sanction  of  the 
ectors  of  a  company,  invitmg  subscriptions  for 
shares;  (2)  where  the  misrepresentations  are  made 
by  a  special  ag^nt  of  the  company  while  acting 
within  the  scope  of  his  authority,  as,  for  example,  by 
an  ag^nt  specially  authorized  to  obtain,  on  behalf  of 
the  company,  subscriptions  for  shares.  This  head, 
of  course,  includes  the  case  of  a  person  constituted 
agent  by  subsequent  adoption  of  his  acts.  (3)  Where 
the  company  can  be  held  affected  before  the  contract 
is  complete  with  the  knowledge  that  it  is  induced  by 
misrepresentations,  as,  for  example,  when  the  direc- 
tors, on  allotting  shares,  know,  in  fact,  that  the 
application  for  them  has  been  induced  by  misrepre- 
sentations, eyon  though  made  without  any  authority ; 
(4)  where  the  contract  is  made  on  the  basis  of 
certain  representations,  whether  those  representations 
were  known  to  the  company  or  not,  ana  it  turns  out 
that  some  of  those  representations  were  material  and 
untrue,  as,  for  example,  if  the  directors  of  a  com- 
pany know,  when  allotting,  that  an  application  for 
shares  is  based  on  the  statements  contained  in  a 
prospectus,  eyeu  though  tiiat  proq>ectns  was  issued 
without  authority,  or  eyen  before  the  company  was 
formed,  and  eyen  if  its  contents  are  not  known  to 
the  directors. 

I  think  Karherg^s  ease  was  one  falling  within  and 
decided  under  this  head.  Lindley,  L.J.,  said  that 
one  question  he  had  to  answer  was  this  [1892]  3 
Ch.  11 :  *<  Was  the  prospectus  "— m  that  case  being 
a  prospectus  issued  before  the  company  was  formed 
— *'the  basis  of  the  contract  formed  by  the  ap- 
plication and  allotment  of  shares  ?  *'  And  he  answers 
that  question  when  he  says, ''  The  offer  to  take  shares 
is  an  offer  to  take  them  on  the  terms  of  the  prospectus 
and  on  no  other  terms,  and  the  acceptance  of  the 
application  by  the  allotment  of  the  shares  is  the 
acceptance  of  the  offer  on  those  terms  and  not  on 
other  terms."  And  I  gather  that  that  was  the  ground 
of  the  decision  in  Karherg's  case. 

There  may  possibly  be  other  cases  not  coining 
within  the  above  heaas,  though  none  occur  to  me  at 
the  present  time,  but  certainly  the  present  case,  if  it 
does  not  come  within  any  of  the  above  heads,  has 
no  special  features  about  it  that  would  entitle  the 
plaintiff  to  the  relief  he  asks. 

Now,  it  appears  to  me  that  the  plaintiff  does  not 
bring  his  case  within  any  of  these  heads.  Such 
misrepresentations,  if  any,  as  were  made  to  the 
plaintiff  were  made  by  Mr.  Waithman,  one  of  the 
two  promoters  of  the  company.  But  the  company 
at  the  time  had  two  directors  entitled  to  act  for  it, 
and  Mr.  Waithman  was  not  a  director  or  general 
agent  of  the  company.  Ko  doubt  the  promoters  had 
a  great  deal  to  do  with  the  company  at  the  time  and 
their  wishes  and  views  m^  have  been  highly  re^;ardod 
by  the  directors.     Bat  I  tee  nothing  to  justify  me 


in  coming  to  the  conclusion  that  the  promoters  are 
to  be  regarded  as  really  constituting  the  company, 
or  that  the  directors  left  everything  in  their  hands, 
or  were  what  may  be  called  dammies,  or  left  it  to 
the  promoters  to  do  whatever  they  pleased  in  the 
affairs  of  the  company.  Nor  was  lu.  Waithman, 
when  he  made  the  representations  he  did  make  to  the 
plaintiff,  authorized  to  act  on  behalf  of  the  company 
m  procuring  shares,  or  authorized  to  make  any  repre- 
sentations on  behalf  of  the  company  to  the  plaintiff 
or  others  to  induce  him  or  them  to  apply  for  sharse. 
The  fact  that  Mr.  Waithman  was  a  promoter  of  the 
company  did  not  in  itself  autliorize  him  to  prooore 
shares  for  the  company,  or  to  make  representations  to 
the  plaintiff  on  the  company's  behalf.  A  contract  to 
take  shares  may  be  induced  by  misrepreeentaiicms 
made  by  an  officer  of  a  company,  or  by  a  promoter  of 
a  company,  or  by  a  person  assisting  in  procuring 
shares  of  a  company ;  but  that  fact  alone  vnll  not  be 
sufficient  to  enaole  the  contract  to  be  rescinded.  The 
cases  dted  by  Mr.  Hopkinson  are  sufficient  to  show 
this.  And  although  the  company  knew  that  Waith- 
man was  applying  to  his  friends  to  get  them  to 
subscribe  for  shares,  that  did  not  in  mv  opinion  make 
him  the  company's  agent,  or  put  the  company  to 
inquire  as  to  whether  he  haul  made  any,  and,  if  any, 
what  representations  to  those  friends  to  induce  them 
to  subscribe.  In  most  cases  directors  must  be  aware 
that  subscriptions  for  shares  are  obtainad  through  the 
intermediary  of  persons  interested  in  the  oompany, 
and  it  would  lead  to  the  most  astonishing  results  if 
that  was  held  sufficient  to  affect  the  directors  with 
knowledge  of,  or  to  put  them  upon  inquiry  as  to,  the 
representations  (if  any)  made  by  those  persons  to  the 
people  applying  for  tJ^e  shares.  The  fact  that  in  the 
case  of  this  company  some  applications,  including  that 
of  the  plaintiff,  were  made  on  printed  forms  prepared 
by  the  company's  solicitor,  does  not  in  my  opinion 
make  any  real  difference.  Mr.  Waithman  got  his 
forms  by  applying  to  the  company's  solicitor,  because 
he  wanted  his  friends  to  make  proper  applications  for 
shares.  No  authority  was  given  by  the  directors  to 
the  solicitor  to  supply  Mr.  Waithman  with  forma, 
nor  can  the  directors  by  seeing  these  forms  used  be 
held  thereby  to  have  adopted  Mr.  Waithman  as 
as  their  agent  in  obtaining  applications  for  shares. 
The  directors  did  not  issue  any  prospectus  themselves, 
or  try  to  get  applications  for  shares,  no  doubt  because 
they  thought  Waithman  and  Thomson  would  get  a 
sufficient  number  of  their  friends  to  take  up  the 
necessary  number  of  shares.  But  this  did  not  in  my 
opinion  make  Waithman  and  Thomson  the  special 
agents  of  the  company  to  procure  subscriptions  on  its 
behalf,  or  authorize  them  to  make  any  representations 
on  behalf  of  the  company  with  a  view  of  inducing 
their  friends  to  subscribe. 

And  lastly  this  is  not  a  case  like  Karberg^s  ca#e, 
or  coming  at  all  within  the  fourth  head.  The 
application  for  shares  made  by  the  plaintiff  was 
not  one  made  conditional  upon,  or  to  the  know- 
ledge of  the  directors  based  upon,  any  special  or 
other  representations  made  by  WaiUiman.  The  ap- 
plication was  not  even  to  the  knowledge  of  the  direc- 
tors induced  by  representations  by  Waithman,  though 
even  if  it  had  been  whether  that  would  in  itself  have 
been  sufficient  to  bring  the  case  within  the  fourth  bfMid 
or  have  entitled  the  plaintiff  to  rescind  I  need  not  now 
inquire. 

On  this  ground  therefore  I  hold  that  the  action 
must  fail,  for  in  my  judgment  the  plaintiff  has  not 
shown  any  ground  upon  which  I  can  rescind  this 
contract  by  reason  of  nusrepresentations,  if  any,  made 
to  him  which  induced  him  to  apply  for  these 
shares. 

I  should  have  been  glad  if  I  could  have  left  the  < 
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there,  because  the  point  of  law  I  have  decided  is  in 
itself  fatal  to  the  ^^intifTs  case.  But  the  case  may 
go  elsewhere,  and  if  it  does  I  think  the  judges  of  the 
courts  above  are  entitled  to  know  what  view  the 
judge  who  tried  the  case  took  of  the  facts  of  it. 

Were  misrepresentations  in  fact  made  to  the  plain- 
tiff b^  Waithman  which  he  relied  on,  which  were 
matoial  and  which  led  to  this  contract  P  The  onus 
of  proving  that  is  upon  Uie  plaintiff,  and  he  has  not 
discharged  that  onus  to  my  satisfaction.  I  am  not 
convinced  that  any  material  misrepresentation  was 
made,  certainly  I  am  not  satisfied  that  any  misrepre- 
sentation, if  made,  was  relied  upon  by  the  plaintiff, 
and  induced  him  to  apply  for  these  shares. 

Bepresentations  undoubtedly  were  made  bv  Waith- 
man to  the  plaintiff,  but  they  were  all  verbal.  There 
is  a  direct  conflict  of  testimony  between  the  plaintiff 
and  Waithman  on  all  the  really  material  alleged 
misrepresentations,  and  there  is  no  evidence  before  me 
except  that  of  these  two  witnesses.  IHis  lordship 
commented  on  the  evidence,  and  proceeded  as 
follows : — ']  I  need  not  go  through  the  alleged  mis- 
representations in  detail  or  further  discuss  the  sub- 
ject. I  have  stated  the  result  upon  my  mind,  which 
result  is  simply  that  the  alleged  misrepresentations 
are  not  established  to  my  satisuiction. 

Having  decided  the  question  of  law,  and  expressed 
my  opinion  on  the  evidence  on  the  questions  of  fact, 
I  need  not  further  deal  with  the  point  as  to  delay  in 
bringing  the  action  or  the  other  points  which  have 
been  discussed. 

It  follows  that  the  action  fails  and  must  be  dis- 
missed with  costs,  and  on  the  counter-claim  there 
will  be  judgment  for  the  defendant  company  with 
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Company — Shares — Fully-paid  shares — Contract  duiy 
made  and  fiUd-^Companies  Ad,  1^67  (30  A  31  Vict. 
c  131),  s.  25. 

The  A*  eompony  entered  into  a  contract  with  a 
trustee  for  tfie  B.  company,  a  new  company  to  he 
formed,  that  the  A.  comvany  should  sell  to  tJ^e  new 
company  certain  patent  rights  in  consideration  of  £2,550 
t»  shares  of  the  B.  company  or  cash,  and  in  con^ 
sideration  of  the  allotment  and  «Miie  to  each  shareholder 
of  the  A.  company  who  should  apply  for  them,  three 
•hares  of  £\  each  in  the  B.  company,  with  19«. 
credited  as  paid  up  on  them,  in  respect  of  every  two 
•hares  held  by  him  in  the  A.  company.  The  B,  com- 
pony  was  registered,  and  ratified  this  oonJtract  by  a  deed 
indorsed  on  it,  and  the  contract  with  the  indorsed  deed 
were  registered  with  the  Begistrar  of  Joint  Stock  Com- 
panies under  section  25  of  the  Companies  Act,  1867, 
and  the  patent  rights  assigned.  Two  persons,  E.  and  M, , 
net  shareholders  in  the  A.  company,  applied,  as  nominees 
of  shareholders  of  that  companv  who  were  entitled  to 
have  shares  issued  to  them,  for  shares  in  the  B.  company, 
and,  having  paid  Is.  per  share,  were  registered  as 
holders  of  fnUy  paid-up  shares  in  the  B.  company.  On 
the  B.  company  being  subsequently  wound  up,  and  the 
liquidator  applying  for  a  dedaroHon  that  these  shares 
ewre  held  sMjjcCt  to  a  liability  of  Ids.  per  share, 

(«•)  Beported  by  J.  W.  Gbbio,  Esq.,  Barrister-ai- 
Iiaw. 


Held,  that  the  contract  and  indorsed  deed  when  regis- 
tered  was  a  sufficient  contract  in  writing  as  required  by 
section  25  of  the  Companies  Act,  1867,  even  though  E. 
and  M.  were  not  named  in  it  or  parties  to  it,  and  that 
the  shares  issued  to  them  must  be  treated  as  fully  paid 
up. 

Carhng's  case.  24  W.  E.  165.  1  C%.  i>.  115,  and 
Hartley's  case,  23  W.  E.  203,  L.  B.  10  Ch.  App.  157, 
follow^. 

Summons  by  liquidator  of  a  company. 

The  liquidator  of  the  Common  Petroleum  Eogine 
Co.,  limited,  took  out  this  summons  against  the 
respondents,  J.  Eisner  and  W.  McArthur,  asking 
{inter  alia)  a  declaration  that  certain  shares  issued  to 
and  held  by  the  respondents  were  subject  to  liability 
of  the  payment  of  19s.  per  share,  beyond  the  amount 
already  paid  by  them  of  Is.  per  share. 

By  a  contract,  dated  the  15th  of  February,  1892, 
and  made  between  Spiel's  Patent  Petroleum  Engine 
Co.,  limited  (in  this  report  referred  to  as  Spiel's  Com- 
pany), of  the  one  part  and  J.  Eisner  of  the  other  part, 
as  trustee  for  a  new  company  to  be  formed  to  pur- 
chase certain  patent  rights  in  petroleum  motors,  it 
was  by  dause  2  provided  as  follows :  "  The  considera- 
tion for  the  said  sale  shall  be  the  sum  of  £2,550, 
which  shall  be  paid  and  satisfied  bv  the  issue  to  Spiel's 
Companv  (or  their  nominees)  of  2,550  fully-paid 
shares  of  the  new  company  of  £1  each,  such  shares  to 
be  numbered  in  the  books  of  the  new  company  and 
in  the  share  certificates  for  the  same  8  to  2,557 
inclusive,  or  at  the  option  of  the  new  company  as  to 
the  whole  or  any  part  of  the  said  sum  of  £2,550,  by 
payment  in  cash  in  lieu  of  shares.  The  new  company 
shall  allot  and  issue  to  every  shareholder  in  Spiel's 
Company  who  shall  be  willing  to  accept  and  shall 
apply  for  the  same  three  shares  of  £1  each  of  the  new 
company,  credited  with  the  sum  oi  19s.  as  |>aid  tmon 
each  of  the  shares  so  to  be  allotted  and  issued  in 
respect  of  every  two  shares  of  £5  each  held  by  him  in 
Spiel's  Company,  and  such  shares  of  the  new  com- 
pany so  to  be  allotted  and  issued  as  last  aforesaid 
shall  be  numbered  in  the  books  of  the  new  company 
and  in  the  share  certificates  for  the  same 
2,558  to  20,000  inclusive.  Every  such  share- 
holder in  Spiel's  Company  shall  apply  for 
such  shares  m  the  new  company  within  the 
time  limited  by  notice  to  be  given  to  him  of 
his  right  to  apply  for  and  accept  the  same,  and 
undertake  in  writing  to  pay  up  the  Is.  per  share  re- 
maining unpaid  on  such  shares  either  prior  to  or  at 
the  time  of  the  allotment  and  issue  of  such  shares  to 
him,  or  by  such  instalments  and  at  such  times  as  mav 
be  fixed  for  the  payment  of  the  issue.  If  any  such 
shareholder  who  may  so  apply  for  shares  as  aforesaid 
shall  hold  an  odd  number  of  shares  in  Spiel's 
Company  he  shall  only  have  the  ri^ht  to  apply  for 
and  have  allotted  and  issued  to  him  m  respect  of  such 
odd  share,  one  share  of  the  new  company  of  £1  so 
credited  as  aforesaid.  All  of  the  said  shares  of  the 
new  company  not  applied  for  by  shareholders  in 
Spiel's  Company  within  the  time  so  limited  as  afore- 
said may  be  sold  when  and  to  such  persons,  and  on 
such  terms,  or  may  be  otherwise  dealt  with  by  the 
new  company  as  the  new  company  may  think  fit." 

Article  3. — *'The  purchase  of  the  said  premises 
shall  be  completed  on  the  15th  of  March,  1892,  when 
the  said  purdiase  price  shall  be  paid  and  satined  in 
manner  aforesaid,  and  thereupon  Spiel's  Company 
and  all  other  necessary  parties  shall  execute  »  •  . 
the  conveyances." 

Article  4. — **This  contract  or  some  other  proper 
and  sufficient  contract  shall  be  filed  with  the  Begistrar 
of  Joint  Stock  Companies  before  the  issue  of  any  of 
the  above  shares  under  the  contract." 
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The  Commoii  Petroleum  Engine  Co.,  the  company 
contemplated  in  these  arrangements,  was  inoorporated 
on  the  17th  of  March,  1892,  and  by  its  memorandum 
of  association  it  was  provided  that  2,550  shares, 
numbered  8  to  2,557  inclusive,  might  be  issued  as 
fully-paid,  pursuant  to  the  contract  of  tiie  15th  of 
February  above  stated,  and  17,443  shares  numbered 
2,558  to  20,000  inclusive,  might  be  allotted  and  issued 
with  19s.  per  share  cre£ted  as  paid  thereon 
respectively.  By  the  articles  of  association  it  was 
provided  that  the  issue  of  the  shares  to  the  Spiel's 
Company  should  be  in  such  form  as  to  free  the 
holders  from  liability  beyond  Is.  per  share. 

On  the  19th  of  March,  1892,  the  new  company  by 
a  deed  indorsed  on  the  contract  of  the  15tb  of 
February,  1892,  and  made  between  Spiel's  Company 
of  the  first  part,  Eisner  of  the  second  part,  and  the 
new  company  of  the  third  |>art,  ratified  and  adopted 
the  same  and  declared  it  binding  on  the  new 
company.  The  contract  of  the  15tii  of  February, 
with  the  indorsement,  was  then  duly  filed  with  the 
Begistrar  of  Joint  Stock  Companies.  On  the  30th  of 
March,  Spiel's  Company  assi^ed  to  the  new 
company  the  property  in  question  in  consideration 
of  the  £2,550  paid  as  to  £350  in  cash,  and  £2,200  in 
shares. 

Eisner  and  McArthur  in  March  applied  as 
nominees  of  shareholders  in  Spiel's  Company  for  250 
and  50  shares  in  the  new  company  with  198.  per  share 
credited  as  paid  up.  Both  applied  on  a  form  sent 
to  shareholders  in  Spiel's  Company  referring  only  to 
''extra  shares."  The  shares  were  allotted  on  the 
25th  of  March,  the  Is.  per  share  paid,  and  the 
applicants  put  on  the  register  as  holders  of  fully-paid 
shares. 

On  the  14th  of  November,  1894,  the  new  company 
was  oompulsorily  wound  up  and  the  respondents 
put  on  the  list  of  oontributories  in  respect  of  the 
above  shares  for  19s.  per  share. 

H.  Reedy  Q.C.,  and  J*  Bradford,  for  the  liquidator. 
— ^No  contract  in  conformity  with  section  25  of  the 
Companies  Act,  1867,  has  been  filed  and  the  anus  is 
on  the  respondents  to  show  it  has :  In  re  New  Ehev^ 
hardt  Co.  (Limited),  Ex  parte  Menziee,  38  W.  B.  97,  43 
Ch.  D.  118.  The  contract  of  the  15th  of  February 
gave  an  option  to  the  Spiel's  Company's  shareholders 
to  take  shares  on  payinff  Is.  per  share.  The  re* 
spondents  were  not  su<m  shiureholders,  but  only 
nominees  of  them. 

Ltvdi,  Q.C,  and  BtOcher,  for  Eisner.— The  contract 
of  the  15tii  of  February,  1892,  taken  in  connection 
with  the  indorsed  deed,  was,  when  registered,  a  con- 
tract in  writing  within  the  meaning  of  section  25  of 
the  Companies  Act,  1867.  It  is  not  necessary  that 
Eisner  should  be  a  party  to  that  contract  to  have  the 
benefit  of  it :  he  was  the  nominee  of  a  shareholder 
who  was  entitled  to  the  protection  of  the  section. 
In  any  event  the  real  contract  was  that  the  shares 
issued  were  to  be  issued  as  having  198.  per  share  as 
paid  up  thereon. 

Cooper  Willis,  Q.C.,  and  WhUdker,  for  McArthur, 
adopted  the  foregoing  argument. 

Bradford  replied. 

Au^.  5.— BOMEB,  J.— The  first  question  that  arises 
on  this  summons  so  far  as  concerns  the  respondents 
Eisner  and  McArthur  is  one  of  fact.  Were  the  shares 
the  subject  of  this  application  allotted  to  t^em  as 
nominees  of  shareholders  in  Spiel's  Company  in  pur- 
suance of  the  option  given  to  those  shsffeholders  by 
the  2nd  clause  of  the  agreement  of  the  15Ui  of  Febru- 
ary, 1892,  confirmed  by  the  deed  of  the  19th  of 
March,  1892  ?  I  am  satisfied  on  the  evidence  that 
the  shares  were  so  allotted,  and  that  they  Were  not 


issued  as  suggested  on  behalf  of  the  liquidator  of  the 
new  company  (the  Common  Petroleum  Engine  Co., 
limited)  under  the  provisions  of  clause  2  of  the 
agreement  as  shares  not  applied  for  by  the  share- 
holders in  Spiel's  Company.  The  circumstance  relied 
on  by  the  liquidator  tlutt  Eisner's  application  was  on 
a  form  labelled  ''extra  shares"  admits  of  easy 
explanation.  The  facts  are  that  Spiel's  Company 
(wholly  without  the  authority  of  the  new  company) 
issued  to  their  shareholders  two  forms  of  application  for 
shares — one  as  for  shares  to  which  they  were  directly 
entitled  under  the  ag^reement,  and  the  other  as  for 
extra  shares  not  taken  up  by  some  of  the  shareholders, 
and  the  applicants  seem  not  to  have  noticed  any  dis- 
tinction between  the  two  forms,  but  used  them  indis- 
criminatdy.  As  a  matter  of  fact,  the  new  company, 
at  the  time  the  shares  in  question  were  allotted,  had 
not  auUiorized  the  issue  of  any  shares,  and  did  not, 
in  fact,  aJlot  any  shares  except  to  shareholders  of 
Spid's  Company  or  their  nominees  in  respect  of  the 
shares  to  which  thev  were  entitled  under  the  agree- 
ment. And  I  should  add  that  the  new  company  never 
limited  a  time  within  which  the  shares  should  be 
appHed  for  though  Spiel's  Company  did  make 
an  abortive  and  ine£Fectual  attempt  to  limit  a 
time. 

The  next  question  that  arises  is  one  of  law,  whether 
the  agreement  and  indorsed  deed  which  have  been 
duly  registered,  comply  with  the  provisions  of  section 
25  of  i^e  Act  of  1867.  In  my  opinion  they  do  having 
regard  to  the  cases  I  am  about  to  refer  to.  In  the 
first  place  the  agreement  as  confirmed  by  the  indorsed 
deed  is  in  itself  a  contract  in  writing  made  before 
the  issue  of  the  shares,  and  not  a  mere  offer  by  this 
company  to  allot  shares  like  the  memorandum  which 
formed  the  subject  of  the  decision  in  Jn  re  New 
Eberhardt  Co,  Bv  this  agreement  the  new  com- 
pany were  bound  to  allot  to  each  shareholder 
of  Spiel's  Company  his  proportion  of  shares  if  he 
applied  for  them,  and  the  fact  that  each  shareholdw 
had  an  option  and  was  not  bound  to  apnly  did  not 
the  less  render  the  agreement  a  contract  and  one  bind- 
ing on  the  new  company.  The  new  company  had  no 
option  in  t^e  matter,  and  moreoyer,  notwithstanding 
the  curious  wording  of  the  agreement  and  the  form 
of  the  assignment  made  in  pursuance  of  it  dated  the 
30th  of  March,  1892,  I  think  the  option  given 
formed  part  of  the  consideration  for  the  sale  of  the 

Property,  the  subject  of  the  agreement.  I  cannot 
old  here  that  the  consideration  paid  for  the  shares 
issued  was  illusory,  or  that  the  agreement  was  a  me<e 
^ud  or  excuse  to  enable  these  Aares  to  be  issued  at 
a  discount  or  as  nearly  fully  paid  up :  see  Ckapmam*4 
case,  43  W.  B.  553,  [1895]  1  Ch.  771.  It  was  suggested 
by  the  liquidator  i£at  Spiel's  Company  had  no  ri^t  to 
distribute  a  valuable  option  whidi  was  in  the  nature 
of  capital  amongst  its  shareholders.  That  may  be  so, 
but  that  is  a  matter  which  concerns  Spiel's  Company, 
and  its  shareholders  and  creditors,  and  which  caanot 
now  be  relied  on  by  the  liquidator  for  the  purposes 
of  this  application. 

There  Diaing,  then,  a  contract  in  writing  filed  with 
the  Begistrar  of  Joint  Stock  Companies  before  the  issue 
of  these  shares,  the  next  question  is  Whether  it  is  a 
sufficient  contract  within  the  meaning  of  section  26. 
Now,  if  the  question  were  one  arising  for  the  first 
time  I  think  a  great  deal  might  be  said  in  favour  oi 
the  contention  that  a  contract  within  the  meaning  of 
the  section  ought  to  be  (I)  made  direct  with  the 
allottee ;  and  (2)  showing  on  the  face  of  it  whidti  are 
the  shares  to  oe  allotted  or  issued  to  him.  Bat  the 
cases  show  that  this  is  not  necessary,  and  that  the 
section  (which  is  in  the  nature  of  a  penal  danse] 
must  not  be  treated  as  by  implication  making 
essential,     details    with    regard    to    the    oontraot 
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in  referenoe  to  the  aboye  points  not  mentioned  in  the 

section.    For  example,  as  to  (1)  it  has  been  held  that 

if  the  contract  be  to  allot  shares  to  A.,  the  shares 

miy  be  allotted  to  B.  as  A.'s  nominee,  and  the 

contract  will  then  protect  B.:    see  Carling*8  case, 

1  Ch.  D.  115,  and  the  observations  of  James,  L.J.,  p. 

124.    And  apparently  even  the  company  need  not  be 

directly  a  pajfy  to  the  contract.    It  is  sufficient  if  the 

contract  be  with  a  trustee  for  the  company  and 

adopted  by  the  company,  see  ffarUey's  case,  L.  B.  10 

Cb.  App.  167,  where  Cairns,  L.C.,  obsenres,  p.  159,  "It 

ishaidly  necessary  to  advert  to  theargnment  that  the 

•    .    .    •  shares  ought  not  to  be  taken  as  paid  up 

shares,    because   the   agreement    .    .    •    was   not 

with  the  company  but  with  a  trustee  and  before  the 

company  was  formed.    The  Act  of  Parliament  does 

not  require  the  agreement  to  be  with  the  company,  and 

soch  agreements  are  very   seldom  made  with  the 

company  directly."    And  with  regard  to  point  (2)  it 

has  been  held  that  the  contract  need  not  on  the  face 

of  it  identify  the  shares,  see  Ex  parU  Forde,   33 

W.  B.  839,  30  Ch.  D.  153,  and  Hartley's  case;  and 

see  also   on   both   points  Kirhy's    case,   46    L.  T. 

(N.  S.)  682,  80  W.  E,  Dig.  37,  decided  by  Pry,  J., 

and  In  re  Buenos  Ayres  and  Oampana  Bailway  Co., 

W.  K.  (1875)  59.    In  both  these  last-mentioned  cases 

the  registered  contract  did  not  specify  the  shares 

or  the  names  of  the  allottees,  and  vet  the  allottees 

were   held   protected   by   the   registered  contract. 

In  the   last   named    case    Sir    G.    Jessel,    M.B., 

pointed  ont  tiiat  section  25  did  not  render  necessary 

the  specification  of  the  shares  or  of  the  name  of  the 

allottee,  and  he  said  that  if  the  contract  did  not  give 

snoh  particulars  the  sole  ^ect  was  to  make  it  more 

difficult  for  the  holders  of  shares  not  paid  for  in  cash, 

to  discharge  the  burden  of  proving  that  their  shares 

had  in  fact  been  issued  to  Uiem  in  pursuance  of  the 

registered  contract.     And  with  reference  to  these 

ohservations  of  the  late  Master  of  the  Bolls,  I  need 

not  again  point  out  that  in  the  present  case  the 

respondents  have  discharged  the  burden  cast  upon 

them,  and  satisfied  me  that  their  shares  were  issued  in 

pursuance  of  the  registered  agreement. 

Having  regard  to  the  above  authorities,  I  do  not 
see  on  what  principle  the  registered  agreement  is  to 
be  held  not  sufficient.  And,  mdeed,  with  reference  to 
an  agreement  which  cannot,  I  think  on  principle,  be 
distinguished  from  that  now  before  me,  Cotton,  L.J., 
m  In  re  New  Merhardt  Co.,  43  Ch.  D.  118,  cited  above, 
observed,  p.  126:  "If  the  company  had  registered 
not  this  doonment,  but  the  agreement  between  the 
new  company  and  the  liquidator,  my  present  opinion 
18  that  that  would  have  been  a  contract  registered  to 
issue  these  shares  as  fully  paid  up  shares,*'  and  I 
gather  that  Bo  wen  and  Piy,  Ij.JJ.,  do  not  diflfer  in 
that  case  from  the  opinion  of  Cotton,  L. J. 

Under  these  circumstances  the  application  must  be 
dismissed,   as  against  these  respondents,  with  costs. 
The  liquidator  may  take  his  costs  out  of  the  assets, 
it  being  a  proper  case  to  bring  before  the  court. 
Solicitor  for  the  applicant,  J.  B.  Roberts. 

Solicitors  for  the  respondents,  Fosa  A  Ledsam; 
Eagleton  d:  Sons. 
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Vaughan  Williams,  J.  ]  12, 13,  18. 

In  re  Kingston  Cotton  Mill  Co.  (No.  2).  (a.) 

Company  —  Winding  up  —  Misfeasance  by  officers — 
Directors  ^Auditors  — Damages— Fayment  of  divi- 
dends— Value  of  assets— Manager's  certificate— Com- 
panics  {Winding-up)  Act,  1890  (53  (fc  54  Vict,  c.  63), 
s.  10. 

Directors  who  pay  away  the  funds  of  a  company 
under  an  honest  and  reasonable  belief  in  a  state  of  facts 
which  would  justify  the  payment  will  not  be  held  liable 
to  replace  those  funds  merely  because  it  turns  out  that 
on  tne  true  facts  the  payments  were  ultra  vires. 

The  word  "  misfeasance  "  in  section  10  of  the  Com^ 
panics  {Winding-up)  Act,  1890,  covers  every  misconduct 
by  an  officer  of  a  company  as  such  for  which  such 
offioBT  might  have  been  sued  apart  from  the  section. 
Therefore  charges  against  auditors  of  having,  through 
toant  of  the  exercise  of  ordinary  skill  and  diligence, 
sanctioned  accounts  containing  false  statements,  if 
proved  and  coupled  with  pecuniary  damage  to  the  com- 
pany, constitute  a  *' misfeasance**  within  the  section. 
Auditors  are  not  entitled  to  rely  on  the  certificate  of  the 
company's  general  manager  as  to  the  value  of  the  com- 
pany's stock-in-trade  if  an  ordinary  careful  eocamina-- 
tion  of  the  bo(^  would  Jiave  led  tJiem  to  susped  the 
accuracy  of  the  manager's  figures. 

This  was  a  summons  taken  out  by  the  official 
receiver  and  liquidator  in  the  winding  up  of  the 
above-named  company,  which  was  being  woimd 
up  by  the  court,  that  it  might  be  declared  that 
Samuel  Lambert,  Andrew  Mouat,  V.  H.  Parker, 
G.  G.  Macturk,  J.  W.  Halden,  and  William 
Jackson,  directors  of  the  comi>any,  and  Benjamin 
Pickering,  a  past  aucUtor,  were  jointly  and  severally 
liable  to  pay  to  the  applicant  four  several  siuns 
of  £36  Os.  lOd.,  £38  12s.  4d.,  £38  128.  4d.,  and 
£38  17s.  4d.,  which,  being  moncrys  of  the  said  com- 
pany, were  improperly  applied  in  payment  of  divi- 
dends on  certain  preference  shares  in  the  said 
company  for  the  years  1890,  1891,  1892,  and  1893 
respectively,  togetiier  with  proper  intOTest  on  the 
said  sums  respectivdy  from  the  respective  dates  of 
payment  of  the  said  dividends,  and  that  Arthur  Edgar 
Peasegood,  a  past  auditor  of  the  said  company,  was 
also  liable  to  pav  the  said  several  sums  of  £38  12s.  4d. 
and  £38  17s.  4d.  applied  as  aforesaid  for  the  years 
1892  and  1893,  together  with  such  interest  thereon 
respectively  as  aforesaid,  and  that  the  respondents 
might  be  ordered  jointly  and  severally  to  pay  to  the 
applicants  within  four  days  from  the  service  of  the 
order  the  amounts  which  tiiey  respectively  should  be 
declared  liable  to  pay  to  him  in  respect  of  the  tran- 
sactions aforesaid ;  and  that  it  might  also  be  declared 
with  respect  to  each  and  all  of  uie  said  respondents 
(but  as  to  the  respondent  Arthur  Edgar  Peasegood 
only  as  from  and  after  the  date  when  his  firm  of 
Pickering,  Peasegood,  &  Judge  became  auditors  of  the 
said  company)  that  they  respectively  were  guilty  of 
misfeasance  or  breach  of  trust  in  relation  to  the  said 
company  in  that  they  respectively  authorized,  sanc- 
tioned, x>articipated,  recommended,  or  permitted  the 
issue  and  circulation  of  divers  reports  and  statements 
of  accounts  of  the  said  company,  and  in  particular  those 
for  the  years  1884  to  1892  inclusive,  containing  false 
and  misleading  entries  with  respect  to  (1)  the  value 
of  the  said  company's  mill,  machinery,  and  site;^  (2) 
the  value  of  the  said  company's  stock-in-trade,  particu'> 
larly  for  the  year  1887  and  the  subsequent  years ; 
and  (3)  the  company's  reserve  fund. 


(o.)  Beported  by  V.  BK  S.  Fowkb,  Esq.,  Barristet- 
at-Law. 
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High  Coubt. 


The  company  was  formed  under  the  Companies  Act, 
1862,  in  1879  for  the  purpose  of  taking  oTcr  the  busi- 
ness then  carried  on  by  an  unlimited  company  called 
the  Kingston  Cotton  Mill  Co.  of  a  cotton  and  spin- 
ning mill  at  Hull.  The  original  nominal  capital  of 
the  company  was  £210,000,  divided  into  21,000  shares 
of  £10  each,  5,000  being  preference  and  16,000  ordi- 
nary shares.  In  1882  the  capital  was  increased  by 
the  creation  of  4,000  new  shares  of  £5  each  called 
•'  £5  Preference  Shares,  1882.**  The  mill  in  which 
the  company  carried  on  its  business  was  mortgaged  to 
secure  £30,000  and  interest. 

The  articles  of  the  company  with  regard  to  audit 
were  the  following : — 

129.  Once  at  least  in  every  year  the  accounts  of 
the  company  shall  be  examined,  and  the  correctness 
of  the  oalance-sheet  ascertained  by  one  or  more 
auditor  or  auditors. 

138.  Every  auditor  shall  be  supplied  with  a  oopy 
of  the  balance-sheet,  and  it  shall  be  his  duty  to 
examine  the  same  with  the  accounts  and  vouchers 
relating  thereto. 

139.  Every  auditor  shall  have  a  list  delivered  to 
him  of  all  books  kept  by  the  company,  and  shall  at 
all  reasonable  times  have  access  to  the  books  and 
accounts  of  the  company.  He  may,  unless  he  himself 
is  an  accountant,  employ  accountants  or  other  per- 
sons at  the  expense  of  the  company  to  assist  him  in 
InvestigatiDg  such  accounts,  and  he  may,  in  relation 
to  such  accounts,  examine  the  directors  or  any  other 
officer  of  the  company. 

140.  The  auditors  shall  make  a  report  to  the  mem- 
bers upon  the  balance-sheet  and  accounts,  and  in 
ever^  such  report  th^  shall  state  whether,  in  their 
opinion,  the  balance-sheet  is  a  full  and  fair  balance- 
sheet,  containing  the  particulars  required  by  these 
articles,  and  properly  drawn  up,  so  as  to  ^diibit  a 
true  and  correct  view  of  the  state  of  the  company's 
affairs ;  and,  in  case  they  have  called  for  any  explana- 
tion or  information  from  the  directors,  whether  such 
explanation  or  information  has  been  ffiven  by  the 
diroctors,  and  whether  the  same  has  been  satisfac- 
tory ;  and  such  report  shall  be  read  togetlier  with  the 
report  of  the  directors  at  the  ordinary  meeting. 

The  auditors  did  not  report  accormjig  to 
article  140. 

Pickering,  a  chartered  accountant,  was  appointed 
auditor  of  the  company  shortly  after  its  formation, 
and  he  continued  to  be  sole  auditor  till  November, 
1889,  when  his  partner,  Peasegood,  chartered 
accountant,  was  appointed  auditor  with  him. 

The  first  directors  were  J.  Gilby,  J.  W.  Halden,  T. 
Homcastle,  H.  P.  Jackson,  8.  Lambert,  G.  G. 
Macturk,  A.  Mouat,  V.  H.  Parker,  W.  H.  Waite, 
W.  F.  West,  and  C.  Wells.  Halden,  Lambert, 
Macturk,  Mouat,  and  Parker  continued  to  be  directors 
till  the  date  of  the  winding-up  order — t.e.,  the  18th 
of  March,  1894.  The  other  directors  named  above 
either  died,  retired,  or  became  disqualified  before  the 
liquidation.  William  Jackson  was  general  manager 
of  the  company  from  its  formation,  and  was  appointed 
a  director  m  1882.  He  continued  to  hold  the  offices 
of  director  and  general  manager  until  his  resignation 
in  March,  1894.  Mouat  died  pending  the  takmg  out 
of  the  summons. 

The  official  receiver  found  in  his  report  that  though 
the  company  had  been  trading  at  a  loss  the  stock-in- 
trade  had  been  inflated  by  the  general  manager  to  an 
extent  sufficient  in  each  year  to  conceal  the  loss  and 
show  a  fictitious  profit,  and  that  while  the  company's 
stock-in-trade,  was  according  to  summaries  in  the 
stock  journal  and  yearly  accounts,  apparently  in- 
creasing, the  sales  for  uie  years  1889-1892,  were, 
acooxdmg  to  the  same  accounts,  exhibiting,  on  the 
whole,  a  connderable  decrease,'  but  no  memMr  of  the 


board  of  directors  other  than  Jackson  made  any 
inquiries  into  the  actual  amount  of  the  company's 
stock-in-trade  for  the  time  being  and  that  the 
figures  which  JadESonfrom  time  to  time  inserted  in 
the  trading  account  end  balance-sheet  as  representing 
the  value  of  the  stock-in-trade  were  accepted  by  the 
board  without  investigation.  Further,  that  in  their 
reports  for  1889,  1890,  1891,  and  1892,  the  fictitious 
trading  profits  were  referred  to  as  if  they  had  in  fact 
being  made,  and  that  in  1890-1893  the  directors  paid 
dividends  on  shares  in  the  company  though  no  profit 
was  made  in  those  years. 

Pickering  signed  the  fijvt  balance-sheet  with  the 
words  "examined  and  found  correct,"  and  he 
employed  this  form  of  words  in  certifying  the  result 
of  his  audit  at  the  foot  of  the  balance-sheet  of  1880 
and  1881.  Afterwards  at  the  foot  of  the  balance- 
sheets  of  the  years  1882  to  1886  inclusive  his  form 
of  words  was  "  audited  and  found  coirect.'*  In  1887 
the  words  used  were  **  examined  with  the  books  and 
found  correct,*'  and  this  latter  form  of  worda  was 
used  in  subsequent  balance-sheets  issued  before  the 
commencement  of  the  winding-up. 

The  official  receiver  stated  that  the  auditors,  when 
conducting  the  audits  of  the  compan^^'s  accounts,  never 
ascertained,  or  attempted  to  ascertain  by  independent 
investigation,  the  amount  or  value  of  the  company's 
stock-in-trade  as  at  the  end  of  the  year  of  aooount, 
or  called  for  any  independent  valuation  of  it.  That 
botii  Pickering  and  Peasegood  accepted  with  respect 
to  the  stock-in-trade  the  figures  set  down  by  Jackson 
in  the  summaries  in  the  stock  journal.  That  in  the 
first  bdance-sheet  of  the  company,  and  in  the  yeais 
1882  to  1892,  the  stock-in-trade  was  set  down  as 
being  "as  per  manager's  certificate"  of  a  certain 
value,  but  in  fact  there  was  never  even  a  certificate  by 
Jackson,  except  that  in  some  cases  the  summary  A 
stock-in-trade  in  the  stock  journal  was  signed,  and  in 
another  case  initialled  by  him. 

The  official  receiver's  report  also  stated  that  the 
value'  of  the  company's  null,  machinery,  and  site  had 
been  stated  in  tne  balance-sheets  at  a  figure  much 
hiffher  than  that  given  by  a  firm  of  professional 
vuuers  in  1884. 

With  respect  to  the  reserve  fund,  the  report  stated 
that  in  the  annual  accounts  of  the  company  con- 
siderable sums  were  from  time  to  time  set  down,  as 
standing  and  carried  to  the  credit  of  a  reserve  fond, 
and  that  fund  was  repeatedly  referred  to  in  the 
director's  reports,  but  in  fact  no  part  of  the  alleged 
reserve  fund  was  ever  set  apart  oy  separate  invest- 
ment, and  the  entries  in  the  accounts  relating  to  it 
were,  from  first  to  last,  mere  book  entries. 

In  answer  to  the 'charges  of  the  official  receiver,  the 
directors'  case  was :  In  so  far  as  the  summons  charged 
improper  application  of  moneys  of  the  company  in  the 
payment  of  diridends  (1),  that  the  payments  were  not 
an  improper  application,  because  of  tlie  two  acooants 
of  the  company  the  revenue  account  in  the  yean  in 
question  showed  a  sufficient  profit  for  payment  of  the 
dividends,  because  there  was  no  obligation  on  the 
company  to  deduct  losses  in  respect  of  fixed  capital 
before  arriving  at  the  profit  balance,  and  that,  in  so 
far  as  the  deduction  of  the  sums  appearing  in  the 
balance-sheet  in  excess  of  the  true  value  of  the  stock- 
in-trade  was  concerned,  the  actual  figures  appearing 
in  the  balance-sheet  were  accepted  by  the  mrectoit 
under  the  certificate  of  the  manager ;  and  that  the 
directors  were  guilty  of  no  want  of  reasonable  skill 
and  care  in  uxe  performance  of  their  duties  by 
accepting  such  certificate  of  the  manager  withoot 
further  inquiry,  and  that  the  directors  accepted  snob 
figures  in  good  faith  and  in  the  beiief  that  tiiey  were 
true.  The  auditors'  case  was  that  in  the  balsnoe- 
sheets  and  accounts  which  they  certified  the  figorea 
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in  respect  of  the  stock-in-trade  were  stated,  as  the 
imot  was,  to  be  by  the  manager's  oertifioate,  and  that 
the  auditors  had  no  duty  to  go  behind  that  oertifioate, 
and  showed  no  want  of  reasonable  skill  and  oare  in 
abstaining  from  so  doing,  since  thev  belieyed  the 
oertifioate  to  be  trae  and  had  no  ground  for  suspecting 
the  contrary.  In  so  far  as  the  summons  charged  the 
directors  with  the  issue  and  circulation  of  reports 
and  accounts  containing  false  and  misleading  entries 
with  renpect  to  the  compaoy's  mill,  machinery,  and 
site,  ana  the  Talne  of  me  companjr's  stock-in-trade 
for  the  year  1887,  and  the  subsequent  years,  and 
charged  the  auditors  with  sanctioning  the  same,  it 
was  urged  that  such  misconduct  or  f ulure  of  duty, 
if  proTed,  could  not  properly  be  made  a  subject  of 
the  misfeasance  summons,  not  being  a  breach  of  trust, 
at  all  events  so  far  as  the  charge  relates  to  the 
auditors. 

The  vivd  voce  evidence  lasted  for  several  days,  and 
it  was  agreed  that  the  summons  should  be  confined 
to  matters  which  occurred  within  six  years  of  the 
date  of  the  issue  of  the  summons.  The  result  of  the 
evidence  is  stated  in  his  lordship's  judgment. 

Cozens  Hardy,  Q.C.,  W.  D.  Bawlin$,  and  Marahall 
Ball,  for  the  summons. — ^The  directors  prepared  and 
submitted  balanoe-sheets  and  accounts  containing 
misleading  statements,  and  the  auditors  audited  the 
balanoe-sheets  containing  such  statements.  Dividends 
were  paid  though  there  were  no  profits  applicable  to 
the  payment  of  dividends.  There  was  an  enormous 
unreal  value  put  upon  the  mill,  and  the  value  of  the 
stock-in-trade  was  deliberatdy  infiated  by  the 
mana^^er.  The  auditors  never  attempted  to  ascertain 
the  true  state  of  affairs. 

Haldane,  Q.C.,  Sunn/en  Eady,  Q.C.,  and  Eve,  Q.C., 
for  the  auditors,  took  the  objection  that  there  was  no 
jurisdiction  in  the  court  to  determine  the  present 
daim  np^  a  summons  under  section  10  of  the  Oom- 
paniee  (Winding-up)  Act  1890.  The  section  is  only 
aimed  at,  and  only  deab  with,  matters  in  the  nature 
of  breaches  of  trust  The  auditors  have  not  been 
guilty  of  anything  in  the  nature  of  a  breach  of  trust. 

Cozens  Hardy.— The  argument  on  behalf  of  the 
auditors  implies  that  there  is  no  distinction  between 
"misfeasance"  and  *< breach  of  trust."     The  word 
"misfeasance"   includes   cases  of   breach  of   duty 
committed  by    an    auditor,   such  as,  for   instance, 
fraudulently  preparing  and  signing  a  balance-sheet 
showing  profits  when  in  fact  there  are  no  profits, 
London  and  General  Bank  (2),  ante,  p.  80,  [1895]  2 
Ch.  673.    The  case  of  an  auditor  is  clearly  within 
the  section.    It  cannot  be  said  that  he  is  deprived  of 
his  rig^t  to  trial  by  jury,  as  a  jury  would  be  an  incom- 
petent tribunal  to  mvestigate  oomplioated  matters  of 
account.     In  re  Liberator  Permanent  Benefit  Building 
Society,  71  L.  T.  (N.  S.)  406, 42  W.  B.  Di^.  43,  the  case 
was  not  one  of  an  auditor  but  of  a  solicitor.    In  the 
London  and  General  Bank  the  auditors  were  distinctly 
made  liable,  not  on  the  ground  that  they  were  parties 
to  a  breach  of  trust,  but  on  the  ground  only  that  they 
bad  been  guilty  of  *'  misfeasance."    That  case  really 
decides  the  point  in  the  present  case.  The  observations 
of  James,  £.  J.,  in  Coventry  and  Dixon*s  case,  28  W.  B. 
775,  14  Ch,  D.  660,  are  not  against  my  view.    Neither 
im  Lister  v.   Stubbe,   38  W.   B.   548,  45  Ch.   D.    1. 
Archer's  case,  40  W.  B.  212,  [1892]  1  Ch,  322,  is  an 
authority  that  section    10    deals  with  any  matter 
involving  a  breach  of  duty  in  respect  to  which  the 
company  might  be  sued  at  law  or  in  equity.    The 
object  of  the   section  is  to  substitute  a  summary 
procedure  for  a  more  lengthy  one.    The  effect  of  the 
snihoiities  and  the  section  is  that  an  officer  of  a 
company  who  has  assumed  and  accepted  the  duties 
of  hiB  office,  and  whose  breach  of  duty  has  resulted 


in  loss  to  the  company,  even  though  the  loss  could 
before  the  Judicatore  Act  have  only  been  dealt  with 
by  an  action  at  law  is  amenable  to  tke  jurisdiction  of 
this  court,  and  that  in  a  summary  proceeding  like 
this  such  an  officer  is  liable  to  make  compensation  for 
misfeasance  proved  against  him. 

Haldane,  in  reply  on  the  preliminary  objection. — 
The  official  receiver  s  contention  is  quite  unfounded — 
namely,  that  notwithstanding  the  carefully  selected 
words  limiting  the  section  to  certain  specific  cases, 
the  section  is  to  be  read  as  if  it  were  applicable  to  all 
cases  where  an  action  at  law  or  a  suit  in  equity  could 
be  maintained  when  the  person  proceeded  against  is 
an  officer  of  the  company.  In  the  London  and  OenercU 
Bank  the  auditor  was  held  liable  because  he  had 
knowingly  assisted  the  directors  to  oonmiit  a  breach 
of  trust,  and  made  himself  a  constructive  trustee. 
The  object  of  section  10  is  to  deal  with  simple  and 
plain  cases  either  of  direct  making  away  with  the 
assets  on  the  part  of  the  directors  who  have  control 
of  the  trust  funds,  or  of  teudulmt  participation  by 
other  persons,  who  have  not  control  of  the  assets,  in 
assisting  the  directors  to  take  a  course  whereby  the 
company  loses  it  property.  Archer's  case  is  an 
authori^  in  my  favour.  Bentinck  v.  Fenn,  36  W.  B. 
641,  12  App.  Cas.  652,  decides  that  the  word  '^mis- 
feasance''in  Uie  section  does  not  mean  misfeasance 
in  the  abstract,  but  misfeasance  in  the  nature  of  a 
breach  of  trust  resulting  in  loss  to  the  company.  In 
In  re  Wedgwood  Coal  Co,,  31  W.  B.  181,  47  L.  T. 
N.  S.  619,  a  still  further  limitation  was  put  on 
the  corresponding  section  165  of  the  Companies 
Act,  1862.  The  dicta  in  these  last-mentioned  cases 
are  in  no  way  inconsbtent  with  the  London  and 
General  Bank.  Barnes  v.  Addy,  22  W.  B.  505, 
L.  B.  9  Gh.  244,  shows  the  dass  of  cases  to 
which  the  section  is  pointed.  [Yaughan  Williams, 
J. — ^The  section  seems  to  me  to  mean  that  there  is  to 
be  a  special  remedy  against  persons  who,  being  in  the 
{position  of  officers  of  the  company,  have  done  wrouff, 
though  it  may  not  have  intended  to  alter  the  remedy 
in  every  case.]  The  wording  of  the  section  is  clear. 
The  procedure  only  applies  in  certain  cases.  It  does 
not  cover  a  mere  omission  on  the  part  of  an  officer  to 
perform  some  act  which  he  ought  to  perform :  Wedg^ 
wood  Coal  Co.  fVAUGHAN  Williams,  J.,  referred  to 
Davies's  case,  38  W.  B.  571, 45  Ch.  D.  537.1  InForeU 
of  Dean  Coal  Co.,  27  W.  B.  594,  10  Ch.  D.  450,  the 
late  Master  of  the  BoUs  took  the  view  that  mere 
omission  was  not  within  section  165  of  the  Act  of 
1862.  The  circumstance  that  section  10  of  the  Act 
of  1890  was  enacted  subsequently  to  Bentinck  v.  Fenn 
and  other  similar  cases  affords  a  strong  presumption 
that  the  Legislature  intended  to  adopt  the  state  of 
the  law  as  the  courts  had  up  to  that  time  interpreted 
it  [Yaughan  Williams,  J.— I  shall  not  stop  the 
case  on  this  point,  but  I  shall  now  proceed  to  hear 
the  evidence  of  the  auditors.] 

Haldane  then  proceeded  with  the  general  case  for 
the  auditors,  citing  Purves  v.  Landell.  12  Oh.  &  F.  91 ; 
London  and  General  Bank;  and  Walker  v.  6^00,  3 
H.  &  N.  395,  6  W.  B.  C.  L.  Dig.  20 ;  4  H.  &  N.  350, 
7  W.  B.  289 ;  and  witnesses  were  examined. 

Far  well,  Q.C.,  and  Macnaghten,  for  S.  Lambert, 
cited  the  following  cases:  In  re  Derham  &  Co.,  32 
W.  B.  487, 25  Ch.  D.  752 ;  Land  Credit  Co.  v.  Fermoy, 
18  W.  B.  1089,  L.  B,  5  Ch.  App.  763;  Barnard  v. 
Bagshaw,  3  De  G.  J.  &  S.  355,  11  W.  B.  Ch.  Dig. 
113 ;  Walker  v.  Goe;  Poole's  case,  26  W.  B.  823,  9  Ch. 
D.  322. 

Fate  Lee,  for  Maoturk  and  Halden. 

A.  a  B.  Terrell,  for  Parker,  cited  Wilmer  v. 
McNamara,  43  W.  B.  519,  [1895J  2  Ch.  245. 


366 


THE  WEEKLY  REPORTER.       tAprfl<,i8«i.]      ToL  XUV. 


High  Coubt. 


Iir  itB  Kingston  Cotton  Miu.  Co.  (No.  2). 


High  Coxjbt. 


W.  Jaokson  appeared  in  person. 
Cozens  Hardy  replied  on  the  whole  case. 

Yavohan  WnjJAHS,  J.— I  think  that  prhaps  I 
had  better  deal  with  the  preliminary  objection  to  my 
jurisdiction  to  entertain  these  claims  under  a  mis- 
feasance summons. 

Now,  the  words  of  section  10  of  the  Act  of  1890  are  as 
follows : — "  Where  in  the  course  of  the  winding  up  of 
a  company  under  the  Companies  Acts  it  appears  that 
any  person  who  has  taken  part  in  the  formation  or 
promotion  of  the  oompany,  or  any  past  or  present 
director,  manager,  liquidator,  or  other  officer  of  the 
company,  has  misapplied,  or  retained,  or  become 
liable  or  accountable  for  an^  moneys  or  property  of 
the  company,  or  been  guilty  of  any  misfeasance  or 
breach  of  trust  in  relation  to  the  company,  the  court 
may,  on  the  application  of  the  official  receiver  or  of  the 
liquidator  of  the  company,  or  of  any  creditor  or  con- 
tributory of  the  company,  examine  into  the  conduct  of 
such  promoter,  director,  manager,  liquidator,  or  other 
officer  of  the  company,  and  compel  him  to  repay  any 
moneys  or  restore  any  property  so  misapplied,  or  re- 
tained, or  for  which  he  has  become  liable  or  account- 
able, together  with  interest  after  such  rate  as  the 
court  thinks  just,  or  to  contribute  such  sums  of 
money  to  the  assets  of  the  company,  by  way  of  com- 
pensation in  respect  of  such  misapplication,  retainer, 
misfeasance,  or  breach  of  trust  as  the  court  thinks 
just."  It  seems  to  me  that  the  word  '*  misfeasance  " 
covers  evenr  misconduct  by  an  officer  of  the  com- 
pany as  sudi  for  which  such  officer  might  have  been 
sued  apart  &om  the  section.  The  charge  against  the 
auditors  here  is  that  they,  either  knowingly  or 
through  the  failure  to  use  reasonable  skill  and  care, 
certified  accounts  which  ought  not  to  have  been  certi- 
fied. This  is  misconduct  K>r  which,  in  my  opinion, 
either  the  company  when  solvent  or  the  company  in 
liquidation  could  have  sued  the  auditors  and  recovered 
any  pecuniary  damage  actually  sustained  by  the  com- 
pany. 

It  is  said  that  this  is  contrary  to  the  dicta  of  the 
Lords  Justices,  and  in  particular  the  didum  of  James, 
L.J.,  in  Coventry  and  Dixon^t  ca$e^  when  he  said  that 
'*  misfeasance''  means  **  misfeasance  in  the  nature  of 
a  breadi  of  trust " — ^improper  retention  or  api^ication 
of  the  moneys  or  property  of  the  company,  or  mis- 
feasance by  which  the  company's  propeoiy  has  been 
improperly  wasted  or  the  company's  credit  improperly 
pledged  to  the  pecuniary  loss  of  tiie  company.  Now, 
I  would  first  observe  that  this  dictum  was  not 
necessary  for  the  decision  of  the  case ;  all  that  was 
necessary  to  be  decided  or  was  decided  in  Coventry 
and  Dixon* s  case  was,  as  is  pointed  out  by  Jessel,  M.B., 
in  FUtcro/fe  case,  31  W.  B.  174,  21  Ch.  D.  519,  that 
an  officer  would  not  be  liable  to  be  proceeded  against 
under  section  165  of  the  Companies  Act,  1862,  unless 
he  was  guilty  of  some  misconduct  for  which  he  might 
have  been  sued  apart  from  the  section,  not,  it  will  be 
observed,  apart  from  the  Act ;  secondly,  it  is  to  be 
Tememberea  that  the  respondents  in  Coventry  and 
Dixon*  s  case  were  de  facto  directors,  and  that  the  Jjords 
Justices  are  speaking  of  the  liability  of  directors 
rather  than  of  officers  generally.  At  all  events,  the 
case  of  the  Leeds  Estate  Building  Co*  v.  Shepherd, 
36  W.  B.  322,  36  Ch.  D.  787,  is  conclusive  to 
show  that  the  failure  to  use  reasonable  skill  and  ( 
diligence  will  render  an  auditor  liable  to  an  action  for  | 
damages.  And  Davies^s  case  shows  that  the  omission  i 
or  neglect  by  a  trustee  and  manager  of  a  savings^ 
bank  to  comply  with  certain  statutory  provisions  as 
to  audit  may  constitute  a  misfeasance  within  the 
meaning  of  the  section.  I  hold  in  the  present  case 
that  the  charges  against  the  auditors  of  having, 
through  want  of  the  exercise  of  ordinary  skill  and 


diligence,  sanctioned  accounts  containing  falae 
statements  do,  if  they  are  proved,  and  are  coupled  with 
pecuniary  dama^  to  the  company,  constitute  a 
misfeasance  within  the  meaninf^  of  this  section. 

I  will  now  proceed  to  deal  with  the  question  of  how 
far,  on  the  evidence  before  me,  the  diarges  against 
the  directors  and  auditors  respectively  have  been 
proved.  In  my  judgment  it  is  proved  that  the  miU 
was  not  of  the  vulue  mentioned  in  the  accounts  pub- 
lished by  the  directors.  I  think  that  the  figure 
therein  mentioned  purports  to  be  value  and  not  ooet» 
and  that  the  directors  Imew  that  tiie  value  of  the  milU 
macliinery,  and  site  was  not  half  the  value  mentioned 
in  the  bauuice-sheet,  and  that  the  respondent  Picker- 
ing knew  this,  but  not  the  respondent  Peas^ood.  I 
thmk,  furtheri  that  the  value  of  the  stock-in-trade 
was  much  less  than  that  stated  in  the  balanoe-s^eeti 
to  an  increasing  extent  in  each  year  subsequent  to 
1887,  but  that  neither  directors  or  auditors  were  aware 
of  this,  th^  having  acted  upon  the  coiificate  of  the 
manager,  Jackson,  believing  the  same  to  be  true,  and 
Jackson  having  admitted  that  he  deliberately  gave 
false  ceirtificates.  I  find  that  the  directors  aOed 
reasonably  in  accepting  the  certificate  of  the  manager. 
I  find,  further,  that  on  the  true  state  of  accounts,  if 
you  deduct  from  the  assets  the  excess  in  value  put 
upon  the  mill  and  the  stock-in-trade,  there  were  no 
profits  out  of  which  the  dividends  could  be  paid,  and 
the  same  is  true  if  you  deduct  the  excess  in  cither 
respect.  Having  found  these  facts,  I  will  answer  in 
the  light  of  them  first  the  question  whether  the 
directors  are  liable  in  respect  of  the  dividends.  With 
regard  to  the  excess  in  value  of  the  stock-in-trade, 
I  should  hold,  if  I  were  free  to  decide  this  caae 
according  to  my  own  judgment,  that  a  director  is 
in  no  sense  a  trustee.  The  Act  does  not  say  that  a 
director  is  a  trustee.  He  is  not  the  owner  of  the 
funds  which  he  has  to  apply,  and  I  should  have 
thought  that  he  might  safely  be  treated  as  the  paid 
manager  and  agent  of  the  company,  and  might  well 
be  held  not  to  be  responsible  ror  the  misapplicatkm 
of  the  funds  of  the  company  unless  he,  throi^gh  want 
of  care  or  fraud,  misappued  those  funds.  If  it  is  said 
that,  his  responsibility  being  Hixu  defined,  he  would 
not  be  responsible  if,  by  the  direction  of  the  diare- 
holders,  he  applied  the  funds  to  a  purpose  which  the 
company  coma  not  authorize  because  it  was  a  purpoae 
ultra  vires,  my  answer  would  be  that,  if  he  dia  so 
without  carelessness  or  fraud,  he  ou^ht  not  to  be  held 
liable,  and  that  if  he  did  so,  knowing  that  the  pur- 
pose was  uUra  vires,  or  was  careless,  he  ought  to  be 
held  responsible,  not  because  he  is  a  trustee, 
but  because  the  ownership  of  the  oompeny 
is  limited — t.e.,  is  limited  to  the  application  of 
the  funds  to  the  statutory  purposes,  and  his  duty 
to  the  company  as  manager  is  not  knowingly 
or  carelesslv  to  apply  the  funds  to  a  porpooe 
ultra  vires  of  the  company,  even  though  he  may  nave 
the  authority  of  the  shareholders;  for  a  company 
does  not  seem  to  me,  in  regard  to  questions  of  tUU-d 
vires,  to  be  an  aggregate  of  the  shareholders,  but  a 
substantive  legal  entity.  I  do  not  think  that  anyone 
can  doubt  that  thus  to  define  the  duties  of  a  director 
is  more  in  accordance  with  commercial  necessity  and 
the  sense  of  the  commercial  community  than  it  is  to 
hold  directors  liable  to  refund  dividends  which  they 
have  misapplied  without  fraud  or  carelessness,  on  the 
ground  that  legal  principles  compel  lawyers  to  hold 
them  liable  in  such  a  case  as  trustees  or  ouan-trasteea. 
Nor  i§  the  view  which  I  have  suggested  without  h^h 
legal  authority,  for  it  seems  to  me  that  it  is  the  hmmm 
of  the  decision  of  Chitty,  J.,  in  /n  re  Denham  ds  Cb., 
and  of  the  dicta  of  James  and  Mellish,  L^J.,  in 
/2dnce'«  caae,  19  W.B.  291,  L.B.  6  Ch.App.  104.  Jamea^ 
L.J.,  says :  '*  If,  by  placing  unfounded  relianoe  upon 
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the  lepresentatioDB   of  their  serrants  or  actaariee, 
directors  had  arrived  at  the  oondosion  that  they  had 
made  a  diyisible  profit,  this  court  ought  not  to  sit  as 
a  court    of    appeal  from    that   conclusion."     And 
Hellish,  L. J.,  says :  '*  I  quite  agree  that  if  the  direc- 
tors or  a  proper  actuary  had  made  out  a  profit  and 
loss  account  the  court  ought  to  assume  very  strongly 
indeed  tiiat  it  was  a  correct  account,  and  ought  not, 
without  very  strong  reasons  showing  that  it  was  done 
mala  fide^  to  set  it  aside  or  declare  a  dividend  made 
upon  it  improper,"    It  is  to  be  remembered  that,  in 
arriving  at  a  conclusion  on  the  question  whether  a 
divisible  profit  has  been  made  or  not,  the  directors 
must,   in  regard  to  unrealized  pn^rt^,  base  their 
answer  upon  an    estimate,    and   the  judgment   in 
8iring€r*8  case,  17  W.  B.  694,  L.  B.  4  Ch.  App.  476,  goes 
upon  the  assumption  that  directors  who  have  exer- 
cisad  an  honest  but  over-sanguine  judgment  are  not 
to  be  held  liable  for  the  payment  of  dividends  where 
events  subsequently  show  that  there  were  no  profits 
oat  of  which  they  could  be  4eol^ired.    The  point  in 
Stringer's  case  was  not  as  to  the  repayment  of  divi- 
dends, but  arose  on  an  application  for  an  injunction. 
.   There  is,  however,  a  considerable  bulk  of  authority 
to  show  that  directors  are  trustees  for  the  company 
of  such  funds,  as  are  committed  to  their  control  in 
such  sense  that  they  will  be  liable  for  a  misapplica* 
tion  of  the  funds  which  is  ultra  vires  of  the  company 
independently  of  any  proof  of  fraud  or  actionable 
negliA^enoe  by  the  directors.    The  authorities  as  to  the 
liability  of  curectors  as  trustees  seem  to  begin  with 
the  case  of  National  Funds  Assurance  Co.,  27  W.  B. 
502,  10  Ch.  D.  118,   followed  by  Flitcro/fs  case,  and 
more  recently  by  the  Oxford  Building  8ociety*s  case, 
35  W.  B.  116,  35  Ch.  D.   502 ;   by  the  Leeds  Estates 
Building  Co.  v.  Shepherd,  and  by  the  Faure  Accumu^ 
lator  Co:s  case,  37  W.  B.  116,  40  Ch.  D.  141 ;  but  in 
no  one  of  those  cases  can  I  find  that  directors  were 
held  liable  unless  the  payments  were  made  either 
with  actuid  knowledge  that  the  funds  of  the  company 
were  being  misappropriated  or  with  knowledge  of 
ihe   facts    that    established    the    misappropriation. 
Take,  for  example,  the  Faure  Accumulator  Co.^s  case, 
in  which  Kay,  Ij.J.,  expressly  finds  that  no  imputa- 
tion vrhatever  is  to  be  made  upon  the  honesty  or 
honourable  conduct  of  the  directors,  but  goes  on  to 
find  them  liable  for  having  committed  breaches  of 
trost  in  making  certain  payments  out  of  the  money  of 
the  company  which  were  ultra  vires,  the  purpose  for 
which  the  payment  was  made  being  known  to  the 
directors,  although  they  were  ignorant  of  its  illegality, 
as,  indeed,  were  many,  if  not  a  majority,  of  the  legal 
profe^on* 

On  the  whole,  I  have  come  to  the  conclusion  that 

there  is  no  such  bulk  of  authority  as  binds  me  to  hold 

that  directors  who  pay  away  the  funds  of  the  company 

under  an  honest  and  reasonable  belief  in  a  state  of 

facts  which  would  justify  the  payment  must  be  held 

liable  to  replace  those  funds  because  it  turns  out  that 

OQ    the    true  facts  the  payments    were  ultra  vires, 

HATing  arrived  at  this  conclusion  in  law,  it  remains 

for  me  to  inquire  on  this  part  of  the  case  whether 

these  directors  in  fact  paid  away  these  dividends  in 

the  honest  and  reasonable  belief  that  the  necessary 

profits  had  been  earned.     I  have  not  the  slightest 

doabt  but  that  thev  honestly  believed  it,  and  that  the 

grounds  of  their  belief   were  the  statements  of  the 

manager,  whom  they  had  no  reason  to  suspect.    The 

onlr   matter  to  be  urged   against  them  is  that  the 

anmtors*    to  their  knowledge,  did  not  comply  with 

article    140.      [His  lordship  read    article    140,  and 

oontanued: — ']     But,  in  my   judgment,   compliance 

by  the    anditors  with  the  provisions  of  article  140 

■woold  not  have  led  to  the  discovery  of  the  fraud  of 

ihe  manage* 


With  reffard  to  the  over-statement  of  the  value 
of  the  mill  and  machinery,  it  seems  to  me  that,  even 
assuming  thitf^tatement  to  be  a  statement  of  value 
and  not  of  cost,  it  is  not,  having  reffard  to  the 
decisions  in  Lee  v.  Neuchatd  Co.,  37  W.  B.  321, 
41  Ch.  D.  1,  and  Vemer's  case,  L.  B.  [18941  2  Ch. 
239,  a  material  misstatement  so  far  as  the  declaration 
of  Uie  diridend  is  concerned,  because,  even  assuming 
that  to  the  knowledge  of  the  directors  such  a  depred- 
ation in  the  value  of  the  fixed  capital  had  occurred 
as  suggested,  it  would  not  make  the  declaration  of 
the  dividend  uUrd  vires  nor  prevent  the  payment  of 
a  diridend  out  of  the  excess  of  current  receipts  over 
current  profits.  It  is  no  part  of  my  duty  to  express 
an  opinion  on  these  decisions.  I  have  omy  to  follow 
the  principles  laid  down  within  them  provided  I  think 
that  the  facts  of  the  present  case  are  governed  b^ 
those  principles.  It  in  true  that  the  present  case  is 
not  the  case  of  a  company  formed  to  work  a  necessarily 
wasting  property  as  was  the  case  in  Lee  v.  Neuchatel 
Co.,  nor  the  case  of  an  investment  company  as  in 
Vemer^s  case ;  but  I  think  that  this  case  falls  within 
the  principles  of  those  two  cases  read  together. 

The  remaining  charge  a^^ainst  the  directors  is  that 
they,  by  the  misstatement  m  the  balance-sheet  as  to 
the  assets  of  the  company  in  regard  to  the  mill  and 
machinery  and  the  stock-m-trade,  were  c^ty,  at  all 
events  in  respect  of  the  mill,  of  making  a  statement 
as  to  the  value  of  the  assets  which  they  knew  to  be 
untrue,  and  that  the  companv  has  been  damaged 
thereby  by  continuing  to  trade  on  the  assumption 
that  the  assets  were  of  the  value  stated  in  the  balance- 
sheet,  and  that  the  directors  are  liable  to  make  good 
the  losses  of  the  company  while  it  continued  so  to 
trade.  It  seems  to  me  that  the  directors  are  not  so 
liable,  because,  in  my  judgment,  the  damages  are  too 
reanote,  and  are  not  proved  in  fact  to  have  been  the 
consequence  of  the  misstatement  in  question.  The 
suggestion  that  such  damages  may  oe  treated  as 
resmting  from  the  overstatement  of  the  value  of  the 
assets  seems  to  be  based  principally  on  a  passage  in 
the  judgment  of  Stirling,  J.,  in  L^ds  Fstate  Buildina 
Co.  V.  Shepherd,  but  Stirling,  J.,  arrived  at  no  such 
findinff  in  fact,  and  in  the  present  case  I  do  not  think 
I  can  do  so.  The  company,  if  one  takes  the  stock- 
in-trade  on  the  manaffer's  statement  and  then  calcu- 
lates the  assets  with  Uie  mill,  &c.,  at  their  true  value, 
does  not  seem  to  me  to  have  been  insolvent  until  the 
last  year  of  its  existence,  and  it  is  to  be  remembered 
t^at  so  long  as  the  mill  was  a  going  concern  the 
mortgagees  were  not  likely  to  call  in  their  debt.  I 
know  it  is  said  that  the  mortgagees  would  have  called 
in  the  debt  but  for  having  the  accounts  shown  to 
them  with  the  infiated  value  of  the  mill,  but  I  think 
that  there  is  no  proof  of  this  in  fact.  I  therefore 
hold  that  the  directors  are  not  liable  in  respect  of  any 
of  the  charges  mentioned  in  the  misfeasance  sum- 
mons. I  am  not  sonv  so  to  hold,  because  I  think 
that  the  directors  who  held  half  the  share  capital  of 
the  company  honestly  tried  to  do  their  duty. 

With  regard  to  the  auditors  the  case  is  more 
difficult.  They  are,  of  course,  entitled  to  the  benefit 
of  my  decision  with  respect  to  the  diridends,  so  far  as 
it  is  based  on  Lee  v.  Nauchatel  Co.  and  Vemer's  case, 
and  in  regard  to  the  remoteness  of  the  damage,  but 
with  rega^  to  the  stock-  in-trade  their  case  is  very 
different  from  that  of  the  directors,  for  they  certainly 
were  not  entitled  to  rely  upon  the  manager's 
certificate  if  an  ordinary  careful  examination  of  the 
books  ought  to  have  made  them  suspect  that  state- 
ment. Now,  it  is  plain  to  me  that  if  the  auditors 
had  added  to  the  stock-in-trade  at  the  beginning  of 
any  year  the  purchases  of  raw  material  in  that  year 
and  had  deducted  therefrom  the  sales,  they  must 
have  seen  that  the  statement  of  the  stock-in-trade  at 
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the  end  of  the  year  was  so  remarkable  as  to  call  for 
explanation,  and  they  called  for  none.  It  is  said  that 
it  IS  no  part  of  the  duty  of  an  auditor  to  take  stock. 
I  agree  it  is  not ;  but  when  it  is  said  that  it  is  no  part 
of  his  duty  to  test  the  accuracy  of  the  manager's 
certificate  by  a  comparison  of  the  figures  in  the  books 
that  require  auditing  I  cannot  agree.  I  think,  there- 
fore, that  I  must  hold  the  auditors  liable  for  the 
preference  dividends  which  have  been  paid,  with 
such  costs  as  are  applicable  to  this  part  of  the  case  ; 
and,  having  regara  to  the  mode  in  which  the 
auditors  disregarded  the  articles  as  to  the  audit  and 
the  manner  in  which  the  audit  was  carried  out,  I  do 
not  think  they  ought  to  receive  any  costs.  I  think 
the  directors  ought  to  have  their  oosts. 

Jackson  must  be  declared  liable  for  the  dividends 
improperly  paid  and  the  costs.  If  the  auditors  can 
distinguish  between  the  costs  which  can  be  attributed 
to  charges  of  fraud  having  been  made  and  the  costs  of 
claims  not  involving  a  charge  of  tend,  they  will  not 
have  to  pay  the  K>rmer,  but  it  will  be  difficult  to 
make  the  distinction.  The  official  receiver  has  only 
done  his  duty  in  making  the  inquiry,  and  will  not 
be  personally  liable  for  any  oosts.  He  must,  however, 
pay  the  costs  ordered  to  be  paid  out  of  the  assets  at 
once,  and  not  postpone  the  payment  to  other 
charges. 

Solicitors,  Bobbins,  Billing^  <fc  Co. ;  PcUersorUt  SnoWt 
Bloxam,  &  Kinder;  Chester,  Mayheuj,  Broome,  <fc 
Grijffithes  ;  Hicks  &  Son,  for  Leak,  Till,  <fc  Stephenson, 
Hull;  Collyer-Bristow,  Bassdl,  Hill,&  Co. 


Q.  B.  Div.  \  T?  V   iA 

(Lindley  and  Kay,  L.JJ.)  f  ^^^'  ^"• 

Reg.  v.  Stewart. 
Ex  parte  BURNHAM.  (a.) 

Diseases  oj  Animals  Act,  1894 — Enforcement  of  Act-^ 
Justices — Hight  to  prosecute — L,ocal  authority — 57  <fc 
58  Vict.  c.  57,  ss.  2,  51,  52,  54,  57. 

The  local  authority  are  not  the  only  persons  who  have 
power  to  enforce  the  Diseases  of  Animals  Act,  1894,  and 
the  orders  made  in  pursuance  of  the  Act.  Any  person 
mat/  prosecute  for  an  offence  under  the  Act  or  orders. 

Beg.  V.  Cubitt,  37  W.  B.  492,  22  Q.  B.  D.  622,  dis- 
tinguishei. 

Bule  nisi  calling  upon  the  stipendiary  magistrate 
of  Liverpool  to  show  cause  why  a  writ  of  mandamus 
should  not  issue  commanding  him  to  hear  and  deter- 
mine a  summons  issued  under  an  order  of  the  Board 
of  Agriculture,  called  the  Animals  (Transit  and 
General)  Order  of  1895,  made  in  pursuance  of  the 
Diseases  of  Animals  Act,  1894. 

The  summons  charged  the  defendant  with  three 
separate  offences  under  the  order.  It  was  issued 
on  the  information  of  Bumham,  who  was  the 
Secretary  of  the  Liverpool  branch  of  the  Society  for 
the  Prevention  of  Cruelty  to  Animals.  At  the 
hearing  the  objection  was  taken  that  Bumham  was 
not  the  proper  person  to  prosecute.  The  objection 
was  allowed  and  the  summons  was  dismissed. 

Section  2  of  the  Diseases  of  Animals  Act,  1894, 
provides  as  follows :  '*  The  local  authorities  in  this 
Act  described  shall  execute  and  enforce  this  Act;  and 
every  order  of  Board  of  Agriculture  so  far  as  the 
same  are  to  be  executed  and  enforced  by  local 
authorities.''  The  Ck>uncil  of  the  City  of  Liverpool 
were  the  local  autiiority  in  the  present  case.    The 


(a.)  Beported  by  G.  G.  Wilbraham,  Esq.,  Bar- 
rister-at-Law. 


order  of  the  Board  of  Agriculture  contained  the 
following  provision:  30.  The  provisions  of  this 
order,  except  where  it  is  otherwise  provided,  shall  be 
executed  and  enforced  by  the  local  authority. 

Dr.  Cornmim  showed  cause. — ^The  port  sani- 
tary authority,  which  was  constituted  by  the  City 
Council,  are  the  sole  persons  who  can  proaeoute 
for  offisnces  under  the  order  of  the  Board  of  Agii- 
culture;  for,  where  an  Act  creates  new  offenoea, 
and  at  the  same  time  prescribes  a  partioolar 
method  of  proceeding,  that  method  only  may 
be  pursued:  Beg.  v.  Lovibond,  19  W.  B.  763,  24 
L.  T.  N.  S.  357,  and  Beg.  v.  Cubitt,  87  W.  B. 
492,  22  Q.  B.  D.  622.  Section  57  of  the  Act  pro- 
vides that  one  half  of  the  penalties  recovered  under 
the  Act  shall  be  paid  to  the  person  who  prooeeds  lor 
the  same.  If  anyone  were  allowed  to  prosecute,  the 
local  authority  would  be  deprived  of  a  sooioa  ol 
income  which  it  was  intended  would  belong  to  them : 
see  Cole  v.  CoulUm,  8  W.  B.  412.  A  writ  of  manda- 
mus is  not  the  proper  remedy.  The  prosecutor  ought 
to  have  applied  for  a  case  to  be  stated  or  to  have 
appealed:  Beg.  v.  Wisbech  Justices,  54  J.  P.  743. 
They  ought  not  now  to  be  allowed  to  pursue  the 
more  expensive  remedy  of  a  mandamus. 

Colam  and  BarUey,  in  support  of  the  rule. — Sedion 
54  provides  that  offences  against  the  Act  may  be 
prosecuted  and  penalties  recovered  in  the  manner 
provided  by  the  Summary  Jurisdiction  Acts;  and 
section  55  provides  that  if  any  person  thinks  himself 
ag^ieved  by  the  decision  of  a  court  of  summary 
jurisdiction,  he  may  appeal  therefrom  to  a  oourt  A 
quarter  sessions.  These  sections,  together  with  sec- 
tion 57,  show  that  any  person  is  entitled  to  prosecute 
and  to  sue  for  penalties,  and'that  those  rights  are  not 
restricted  to  a  particular  body.  CasweU  v.  ^of^oa 
28  L.  J.  M.  C.  208,  7  W.  B.  463;  Back  ▼.  Holmes, 
57  L.  J.  M.  C.37,  36  W.  B.  Dig.  108 ;  Walker  ▼.  Laxlon, 
70  L.  T.  N.  S.  690 ;  and  Cole  v.  CouUon  are  oases 
under  other  Acts  in  which  it  was  decided  that  a 
private  person  might  take  proceedings  to  enforce  the 
Act. 

LnmLEY,  L.  J. — ^Having  looked  at  the  Act  and  the 
order,  and  having  considered  them  together  as  one 
enactment,  I  have  come  to  the  conclusion  that  there 
is  nothing  in  them  sufficiently  plain  to  deprive  any 
person  of  the  right  and  power  to  sue  for  the 
penalties  under  the  Act  and  under  the  order.  Beg.  v. 
Cubitt,  at  first  sight,  appears  to  be  an  authority  the 
other  way.  But  the  Act  sued  upon  in  that  case  was 
framed  on  different  lines.  There  is  no  indication  in 
that  Act  that  any  person  had  the  power  to  sue. 

Section  2  of  the  Diseases  of  Animals  Act,  1894,  does 
not  in  terms  apply  to  the  suing  for  penalties  at  alL  That 
section  is  to  be  read  in  connection  with  section  34  sod 
with  the  regulations  of  the  Board  of  Agriculture.  I 
do  not  see  that  either  section  2  or  section  M  are 
addressed  primarily  to  seeing  that  the  regulations  are 
observed.  Then  we  come  to  the  penalty  daoees. 
The  language  of  these  sections,  wmoh  enaUe  any 
person  to  sue,  is  most  significant.  Is  thai  langoace 
elsewhere  so  oleariy  cut  down  as  that  no  one  bat  toe 
borough  council  can  sue  P  I  can  find  no  lanfi^nage  in 
the  Act  which  does  so.  The  magistrate  ought  there- 
fqre  to  have  heard  the  case,  and  the  rule  must  he 
made  absolute. 

With  regard  to  the  second  point  raised,  we  have  a 
discretion  m  the  matter,  and  we  think  the  appUoatiom 
for  a  mandamus  was,  on  the  wholei  the  cheapest 
remedy. 

Kat,  L.J.— I  am  of  the  same  opiikkm.  When  s& 
Act  imposes  penalties  for  certain  oflfeooes,  and  pro- 
vides that  those  penalties  are  to  be  recovered 
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the  Summary  Jorisdiotion  Acts,  that  meaa8>  primd 
faeie^  that  aayone  may  take  prooeedings  to  enforce 
the  Act»  and,  in  order  to  cat  down  that  general  role, 
yoa  most  find  something  in  the  Act,  if  not  in  express 
terms,  at  all  events,  unmistakably  dear.  I  must 
sa^  with  regard  to  section  2  that  it  has  nothing  to  do 
with  the  matter  in  question.  That  section  merely 
deeoribes  who  are  to  be  the  local  authority.  In 
section  34,  again,  there  is  nothing  to  indicate  that 
the  local  authority  is  the  only  authority  who  may 
proceed  to  recover  penalties.  The  important  sections 
are  section  51,  which  imposes  the  penalty,  section  52, 
which  describes  the  offences,  and  section  54,  which 
provides  the  mode  of  procedure.  In  these  sections 
there  is  nothinff  to  indicate  that  no  one  but  the 
borough  coundl  may  prosecute,  while  section  57 
oootains  a  dear  intimation  of  the  real  meaning  of 
the  Legislature.  Half  of  the  penalty  is  to  be  {>aid 
to  the  person  who  proceeds  for  the  same.  The  object 
is  to  induce  persons  who  know  of  an  offence  to  come 
forward  and  prosecute.  It  is  a  provision  with  which 
.  one  is  familiar.  But  with  resiud  to  Beg*  v.  CuhiU 
there  was  nothing  of  that  kind  in  the  Act  to  which 
it  referred.  The  other  cases  dted  were  more  applic- 
able to  the  present  case  than  lUg*  ▼.  CubiU. 

Rule  made  absolute, 

Solidtors  for  Bumham,  Oole,  for  Dixon  &  SyerSt 
Liverpool. 

Solidtor  for  the  defendant,  Sidney  O^  PolhilL 


Otoutt  Of  SppeaU 
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From  Chan.  Div. 
(lindley,  Kay,  and  A.  L.  ^       Feb.  28 ;  March  3,  16. 
Smith.  L.JJ.) 

In  re  HoLT  &  Co.'s  Trade-Mabk.  (a.) 

Trade-mark  —  Bedifleatum  of  register — Name — Firft- 
tious  character  —  **  Trilby  "  in  ordinary  type  — 
Patents,  Designs,  and  Trade-Marks  Acts,  1883-1888 
(46  it  47  Vict.  c.  57),  s.  64  (1)  (a),  (b),  (d),  (e). 

The  names  of  imaginary  persons  are  "  words  "  within 
dause  (e)  of  section  64  of  (he  Patents,  &c..  Acts,  1883- 
1888,  and  not  names  of  **  individuals  **  within  clause 
(a).  They  may,  therefore,  be  registered,  though  not 
**  printed,  impressed,  or  woven  in  a  particular  or  dis- 
tinctive manner.^* 

So  held  by  Lindley  and  A.  L.  Smith,  L.JJ. ;  Kay, 
L.J.,  disseriting. 

Decision  of  i^orth,  J.,  ante,  p,  269,  reversed. 

This  was  an  appeal  from  the  decision  of  North,  J. 
(rmorted  ante,  p.  269). 

The  question  was  whether  the  word  **  Trilby  "  vthe 
name  of  a  chief  character  of  a  novd  of  that  name), 
ptiuted  in  ordinary  type,  was  capable  of  registration 
under  the  Patents,  &c,  Act,  1888.  Section  64  of  the 
Patents,  Ac.,  Act,  1883,  as  amended  by  section  10  of 
the  Patents,  &c..  Act,  1888,  provides  that  <*  for  the 
porposet  of  this  Act  a  trade-mark  must  consist  of  or 
ountain  at  least  one  of  the  following  essential 
partioulars:  (a)  A  name  of  an  individual  or  firm 
printed,  iroprf*88ed,  or  woven  in  some  particular  and 
distinctive  maiiuer ;  or  (b)  a  written  signature  or  copy 
of  a  written  signature  of  the  individual  or  firm  ap- 
plying for  registration  thereof  as  a  trade-mark;  or  (c)  a 
oisdnotive  service^  mark,  brand,  heading,  labd,  or 

. » 

(a.)  Beporfed  by  Arnold  Gloysb,  Esq.,  Barrister- 
at*Law. 


tieket;  or  {d)  an  invented  word  or  invented  words ; 
or  (e)  word  or  words  having  no  reference  to  the 
character  or  quali^  of  the  goods,  and  not  being  a 
geographical  name. 

Korth,  J.,  was  of  opinion  that  the  mark  came 
within  cdause  (a),  and  that  as  it  was  not  "printed, 
impressed,  or  woven  in  some  particular  and  distinctive 
manner,*'  it  did  not  satisfy  the  requirements  of  the 
Act,  and  must  be  strudt  off  the  register. 

Holt  &  Co.,  the  owners  of  the  mark,  appealed. 

Swinfen  Eady,  Q.C,  and  Micklem,  for  the  appd- 
lant. — Clause  (a)  is  confined  to  individuals  or  firms 
in  existence,  and  this  mark  is  registerable  under 
clause  (e). 

Sir  R.  Wtibster,  A.O.,  and  Ingle  Joyce,  for  the 
Comptroller. — It  is  the  practice  in  the  office  to  allow 
the  registration  of  the  names  of  fictitious  characters. 

Vernon  Smith,  Q.C,  and  Kerly,  for  the  respondents. 
— ^There  is  no  reason  for  restricting  clause  (a)  to 
existing  individuals  or  firms.  Tms  mark  comes 
within  (a)  and  cannot,  therefore,  be  registered  under 
(e).  Moreover,  the  mark  is  descriptive.  [They 
referred  to:  Harris*  Ti-ade-mark,  9  E.  P.  C.  492; 
Banks  and  James*  Trade-mark,  ante,  p.  32 ;  Farben^ 
fabriken  &c.,  Somatose  case,  42  W.  K.  488,  [1894] 
1  Ch.  645 ;  and  Burland  v.  Broxbourne  Oil  Co,,  38  W. 
B.89;  42Ch.  D.  274.] 

Swiften  Eady,  Q.C,  replied. 

Lindley,  L.J. — ^This  is  an  appeal  from  a  judgment 
of  Korth,  J.,  removing  the  word  ** Trilby'*  from  the 
register  of  trade-marks.  The  word  is  applied  by  the 
plaintiifs  to  ladies'  gloves,  aprons,  and  blouses.  The 
question  turns  on  we  true  construction  of  section  10 
of  the  Patents,  Ded^,  and  Trade-Marks  Act,  1888, 
which  replaced  section  64  of  the  Patents,  Designs, 
and  Trade-Marks  Act,  1883.  [His  lordship  read  sec- 
tion 10,  and  continued: — ]  This  section  must  be 
taken  in  connection  with  other  sections  of  both  Acts, 
and  especially  in  connection  with  sections  68  to  76  of 
the  Act  of  1883.  The  decisions,  however,  on  that 
portion  of  section  64  of  the  Act  of  1883  which 
reL^tes  to  fancy  words  and  words  not  in  common 
use,  are  inappIicaUe  to  the  section  which  has 
been  substituted  for  it,  and  which  does  not 
contain  those  words.  Clauses  (a)  and  {b),  however, 
remain  unaltered.  The  word  **  Trilby"  can  dearly 
be  registered  as  a  trade-mark.  No  one  disputes 
this.  ** Trilby"  is  dther  the  name  of  an  in- 
dividual, and  within  dause  (a)  of  section  10  of  the 
Act  of  1888,  or  it  is  a  word  within  clause  (e)  of  that 
section.  The  difficult  is  to  determine  which  of  these 
two  it  is.  *'  Trilby  does  not  come  within  any  of 
the  other  sub-sections  of  section  10.  It  may  have 
been  once  an  invented  word  within  clause  {d),  but  it 
long  ago  became  too  wdl  known  to  fall  under  that 
head.  On  the  other  hand,  <*Trilbv"  is  not  a 
geographical  name,  nor  has  it  any  reference  to  the 
character  or  quality  of  goods.  The  argument 
that  it  has,  is  insenious  but  unsatisfactory.  To  what 
character  or  qudity does  the  word  refer?  The  only 
answer  suff^;c»ted  is  that,  when  used  with  artides  of 
ladies'  douung  it  has  reference  to  such  artides  as  are 
fit  for  a  lady,  or  for  such  a  person  as  **  Trilby." 
This  is  too  fanciful  and  far-fetched  for  any  practical 
purpose.  In  re  Harris*  Trade-Mark,  in  which  the 
Beatrice  shoe  was  in  question,  turned  on  the  fancy 
word  dause  in  the  Act  of  1883,  and  not  on  the  Act  we 
have  now  to  consider.  GHie  same  observation  applies  to 
In  re  Banks  db  James*  Tfade-Mark,  the  *'  Shakespeare  " 
dgar  case.  I  do  not  think  that  the  word  **  Trilby" 
can  fall  both  within  clause  (a)  and  within  clause  (e). 
It  must,  I  think,  fall  within  one  or  the  other,  but  not 
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wifhin  either  at  the  option  of  the  person  desiring  to 
register  it.  If  "  Trilby,"  or  any  other  word,  is  the 
name  of  an  individual  within  dause  (a),  it  may  be 
registered,  but  then  it  must  be  "  printed,  impressed, 
or  woven  in  some  particular  and  distinctive  manner." 
This  condition  is  essential  to  protect  other  persons 
of  the  same  name  in  the  right  to  use  it  in  their  own 
trade. 

It  was  contended  that  a  person  might  register  his 
own  nama  under  (e),  and  that  other  persons  of  the 
same  name  would  be  protected  by  the  proviso  clause 
(3).  But  clause  (3)  is  a  proviso  to  clause  (2),  and  not 
to  clause  (1),  which  states  what  may  be  registered. 
It  would,  in  mv  opinion,  be  wrong  in  law  to  construe 
section  10  of  the  Act  of  1888  as  allowing  a  person  to 
register  under  (e) — i.e.,  in  no  particular  or  distinctive 
manner — any  word  which  is  the  name  of  an  individual 
within  clause  (a),  and  which  under  that  clause  must 
be  *'  printed,  impressed,  or  woven  in  some  particular 
or  distinctive  manner."  Such  a  construction  would 
render  the  condition  imj^sed  by  clause  (a)  nugatory. 
So  far  I  agree  with  the  judgment  of  North,  J. 

There  remains,  however,  the  real  difficulty  in  this 
case,  which  is  to  determine  whether  tiie  word 
*'  Tiilby  "  is  the  name  of  an  individual  within  clause 
(a)  of  section  10  of  the  Act  of  1888.  Clause  (a)  does 
not  say  that  the  name  to  be  registered  need  be  the 
name  of  a  living  person,  nor  the  name  of  the  appli- 
cant for  registration.  In  this  respect  clause  (a) 
di£Eers  irom  dause  (&).  The  reference  to  a  firm,  how- 
ever, points  rather  to  real  persons  than  to  imaginary 
persons.  In  metaphorical  language,  an  imaginary 
person  may  perhaps  be  called  an  '*  individual,"  but 
such  a  use  of  the  word  is  unusual,  and  to  my  mind 
rather  fandful.  It  is  hardly  to  be  supposed  that  the 
Legislature  meant  ''individual"  to  be  taken  in  a 
fano^ul  or  metaphorical  sense,  or  meant  it  to  denote 
an  imaginary  person  who  has  not,  and  never  had, 
any  real  existence.  I  do  not  think  that  such  words 
as  Hamlet,  Sam  Weller,  Jupiter,  Venus,  &c.,  can  be 
called  names  of  "individuals  "  within  the  meaning  of 
clause  (a)  of  section  10.  Such  names  fall  within  (0) 
rather  than  (a).  '*  Trilby  "  is  clearly  a  word  within 
ie)  uoless  it  is  the  name  of  an  "  individual"  within 
(a),  and  I  am  not  prepared  to  hold  it  to  be  within  (a). 
The  language  of  (e)  is  clear;  that  of  (a)  ambiguous 
as  i*egards  the  names  of  persons  who  have  not,  and 
never  had,  a  real  existence.  That  which  is  dear 
ought  to  prevail  over  that  which  is  doubtful.  On 
thu  point,  therefore,  I  am  unable  to  agree  with 
North,  J.  ^e  practice  of  the  office  has  been  to 
allow  the  registration  of  names  of  imaginary  persons, 
although  such  names  are  not  "  printed,  impressed,  or 
woven  in  any  particular  or  distinctive  manner."  The 
view  taken  in  the  office  has  been  that  such  names 
are  ''  words  "within  clause  (e)  of  section  10,  and  not 
names  of  "  individuals  "  within  clause  (a). 

For  t^e  reasons  I  have  given  I  think  this  view  and 
the  practice  founded  upon  it  are  correct.  No  doubt 
the  registration  of  sncn  a  name  as  '*  Trilby"  would 
give  rise  to  troublesome  questions  if  a  person  of  that 
name  ^ould  hereafter  make  his  appearance  and  wish 
to  carry  on  business  under  his  own  name  or  to  register 
his  name  printed  in  some  distinctive  maimer  under 
clause  (a).  Such  questions  would  no  doubt  be  avoided 
by  decidmg  that  such  a  name  as  "  Trilby  "  could  only 
be  registered  under  (a).  Again,  to  hold  that  such  a 
word  as  "  Trilby  "  can  be  registered  under  (e)  is  open 
to  the  objection  that  such  a  construction  creates 
monopolies  in  the  use  of  a  great  number  of  common 
names  without  imposing  any  condition  whatever,  and 
invites  scrambles  to  obtain  such  monopolies.  In  this 
respect  the  Act  of  1888  lets  in  words  which  were 
excluded  by  the  Act  of  1883,  by  reason  of  their  beinff 
words  in  common  use.  On  the  other  hand,  as  pointed 


out  in  the  Somatose  ctue,  the  Act  of  1883,  by  letting 
in  fancy  words,  was  in  some  respects  wider  than  the 
Act  of  1888,  which  has  left  those  words  out  and 
replaced  them  by  invented  words.  All  the  court  hat 
to  do,  however,  is  to  construe  the  words  of  section  10 
of  tiie  Act  of  1888,  and  of  tiiose  sections  of  the  Act  of 
1883  which  have  to  be  construed  with  it.  The 
creation  of  monopolies  in  words  was  no  doubt 
intended  by  the  Legislature,  but  it  is  obvious,  from 
section  10  of  the  Act  of  1888,  and  from  section  74  of 
the  Act  of  1883  (which  relates  to  additions  to  trade- 
marks), that  whilst  on  the  one  hand  the  L^islatore 
has  nermitted  the  acquisition  of  monopolies  in  many 
words  for  trade  purposes,  on  the  other  hand  it  has 
placed  restrictions  on  that  acquisition,  with  a  view, 
no  doubt,  to  lessen  the  inconvenience  which  every 
monopoly  produces.  This  double  object  must  not  be 
lost  sight  of.  But,  after  all,  the  true  construction  of 
the  Act  must  be  the  ultimate  guide  in  eve^  case,  and 
the  construction  which  North,  J.,  has  adopted  is,  I 
think,  too  far  removed  from  the  ordinarr  meaning  of 
the  words  "  name  of  an  individual "  to  be  sustained. 
The  appeal  must  therefore  in  my  opinion  be  allowed, 
witii  costs. 

Ejlt,  L.  J. — ^The  question  on  this  appeal  is  whether 
"Trilby"  can  be  registered  alone,  as  a  trade-mark 
for  ladies'  gloves,  aprons,  and  blouses.      North,  J., 
has  held  that  it  cannot.    The  question  turns  on  the 
meaning  of -the  Trade-Marks  Act  of  1888.     That 
statute  altered  the  requirements  of  section  64  of  the 
Act  of  1883.    Section  10  of  the  Act  of  1888  provides 
that  "a  trade-mark  must  consist  of  or  contain  at 
least  one  of  tiie  following  essential  particulan."  Then 
there  are  a  number  of  sub-sections  which  deal  with 
four  subjects — (a)  and  {b)  a  name  of  an  individual 
or  firm,  (c)  a  distmctive  device,  {d)  an  invented  word 
(e)  "a  word  or  words  having  no  reference  to  the 
character  or  quality  of  the  goods,  and  not  being  a 
geographical  name."    It  is  obvious  that  this  last  sub- 
section is  not  intended  to  include  the  matters  dealt 
with  by  the  preceding  sub-sections.    "  Word  "  in  this 
last  sub-section  (e)  does  not  mean  "name,"  or  "in- 
vented word."    These  are  provided  for  before.    On 
any  otiier  construction  the  preceding  sub-sections  (a), 
(b),  and  {d),  would  be  superfluous  and  nnmeaoinc^ 
The  section  is  in  this  part  of  it  an  exact  copy  of  sec- 
tion 64  of  the  Act  of  1883,  except  that,  instead  of  the 
words  "  fancy  word  or  words  not  in  common  use," 
sub-sections  {d)  and  (e)  are  substituted.    No  word, 
not  being  a  name  or  a  fancy  word,  could  be  registered 
alone  under  the  Act  of  1883.  "Trilby  "cannot  be  regis- 
tered as  a  name  alone,  under  (a)  or  (2)),  because  it  is  not 
"  printed,  impressed,  or  woven  in  some  particular  aod 
distinctive  maimer,"  nor  is  it  the  signature  of  the  per^ 
son  applying  to  register.    Nor  comd  it  be  registered 
as  an  "invented  word"  under  sub-section  (d).     It 
was  not  invented  or  first  used  by  the  person  seeking 
to  register  it,  which  would  seem  to  oe  necessary  to 
obtain  registration  under  sub-section  (<f  )•  If  *^  Trilb  j  ^ 
is  not  a  name  of  an  individual,  I  cannot  see  how^  it 
can  be  a  **  word  "  under  sub-section  (e).    If  it  is  a 
word  and  not  a  name^  it  must  bean  "  invented  word," 
and  that  must  be  registered,  if  at  all,  under  the  pre- 
vious sub-section  {d).    It  is  none  the  less  ui  **  in- 
vented word,"  because  this  applicant,  not  bem^  the 
inventor,  cannot  register  it  under  that  sub-seotian. 
"Word ''in  sub-section  (e)  is  contrasted  with  **  in- 
vented word  "  under  sub-section  (d).    In  sub-teotioii 
^e),  "  word  "  has  its  ordinary  meaning,  which,  aooord- 
ing  to  the  dictionaries,  is  "  a  part  of  speech** — the 
expression  of  a  mental  idea  or  conception.    A  me^n-. 
ingless  collocation  of  letters  is  not  a  ^  word  [*  in  the 
ordinary  sense.    Sub-section  (e),  contrasted  with  snb- 
section  (d),  seems  to  me  not  to  apply  to  anytiiini^ 
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whioh  would  not  come  within  the  ordinary  sig^nifioa- 
tionof  a«word." 

Now,  unquestionably,  "  Trilby  "  is  a  name.  Other- 
wise it  has  no  meaning  whatever.  It  is  the  name  of 
an  individual  F  It  is  we  name  of  a  person  in  fiction. 
It  is  a  personal  name.  It  is  not  like  the  name  of  a 
heathen  diety»  as  suggested.  It  is  used  as  the  name 
of  a  supposed  human  oeing.  In  that  sense  it  is  the 
«<  name  of  an  individual."  There  is  no  evidence  that 
it  was  ever  the  name  of  a  living  person.  If  it  ever 
I  do  not  see  that  it  would  be  possible  to  say 
it  was  not  the  *'name  of  an  individual." 
''Name  of  an  individual,"  as  used  in  the  Act  of 
1888,  means,  I  think,  a  personal  name,  as  distin- 
mished  from  the  name  of  a  plant  or  an  animal.  If 
it  is  a  personal  name  it  cannot  be  registered,  unless 
it  18  "  printed,  impressed,  or  woven  in  some  particular 
and  distinctive  manner."  When  the  name  of  a 
fictitious  person  is  brought  in  for  registration,  is 
^ere  to  be  an  inquiry  whether  anyone  has  borne  the 
name  ? '  And,  if  not,  is  it  to  be  treated,  not  as  an 
"  invented  word,"  but  as  a  *'  word  "  which  may  be 
registered  under  sub-section  (e)  P  We  are  told  that 
it  is  the  practice  to  put  names  like  this  on  the  ren- 
ter. But  I  believe  this  is  the  first  time  this  question 
has  been  brouffht  before  the  court,  and  we  must 
decide  what  is  Sie  true  effect  of  the  statute  in  such 
eases.  On  the  whole,  mv  opinion  is  that  *'  Trilby  "  is 
a  "  name  of  an  individual,"  and  that,  to  entitle  it  to 
registration,  it  must  be  **  printed,  impressed,  or 
woven  in  seme  particular  and  distinctive  manner." 
If  this  were  not  so.  I  should  think  it  was  an 
"invented  word/*  which,  however,  this  applicant 
oonld  not  register  because  he  was  not  the  mventor 
Dor  the  person  who  first  used  it.  But  I  do  not  think 
that  an  "  invented  word,"  which  cannot  be  registered 
under  sub-section  (d),  can  come  within  sub-section 
(e)  and  be  registered  as  a  **  word  "  under  that  sub- 
section. 

The  result  is  that  I  agree  with  North,  J.,  and 
think  that  this  word  should  be  removed  from  the 
register. 

A.  L.  Smith,  L.J. — The  question  in  this  case  is 
whether  the  word  "Trilby,^'  printed  in  ordinary 
black  type,  can  be  registered  as  a  trade-mark  for 
gloves,  ladies*  blouses,  and  ladies*  aprons,  and  this 
depends  upon  the  true  construction  of  section  10  of 
the  Patents,  Designs,  and  Trade-Marks  Act,  1888, 
sub-sections  (a),  (6),  and  (e).  This  section  is  as 
follows :  '*  For  section  64  of  the  principal  Act " 
(thfl^  is,  the  Patents,  Designs,  and  Trade-Marks  Act, 
1883)  "  the  following  section  shall  be  substituted — 
namely,  64  (1) :  For  the  purposes  of  this  Act  a 
trade-mark  must  consist  of  or  contain  at  least  one  of 
the  following  essential  particulars."  This  I  read  as 
meaning  that  if  a  proi>osed  trade- mark  has  one  of 
sooh  essential  particulars  it  may  be  registered  as  a 
trade-mark ;  alUer  if  it  has  not.  [His  lordship  read 
clauses  (a),  (6),  (c),  (c2),  and  (e),  and  continued: — ] 
One  €d  those  five  particulars  it  must  have.  Now, 
into  which  of  those  five  cases,  if  any,  does  *'  Trilby  '* 
fall  ?  First,  is  it  a  name  of  an  individual  or  firm 
within  sub-section  (a)  F  If  it  is,  then,  in  my  ludg- 
ment,  it  cannot  be  registered  as  it  is  registered,  be- 
cause, as  I  read  sub-section  (a),  if  it  be  the  name  of 
an  individual  or  firm  within  the  meaning  of  that  sub- 
section, it  must  be  *'  printed,  impressed,  or  woven  in 
some  particular  and  distinctive  manner,"  whichitisnot. 
It  is  dearly  not  within  (i),  for  it  is  not  a  "  written  sig- 
nature or  copy  of  a  writt^  signature  of  the  individtuil 
or  firm  applying  for  registration  thereof  as  a  trade- 
mark."   1  may  say  at  once  that  *' Trilby  "  does  not 


fall  within  {c) — ».<^,  **  a  distinctive  device,"  nor,  in 
my  judgment,  withhi  (d),  for  it  is  not  a  word  coined 


for  the  first  time  by  the  owner  of  the  trade-mark,  for 
it  was  used  by  Du  Maurier  in  his  book  in  1893,  and 
was  therefore  not  an  invented  word  in  1895,  when 
the  appellant  registered  his  trade-mark:  see  the 
SonuUaae  case. 

The  real  question,  to  my  mind,  is.  Does  "  Trilby  '* 
fall  within  fa),  and,  if  not,  within  U)  ?  In  mv 
judgment,  if  it  falls  within  (a),  it  does  not  faU 
within  (e);  but,  if  not,  then  it  does  fall  within 
(e).  Kortii,  J.,  has  held  that  the  true  reading  of 
this  section  10  is  that  sub-sections  (a)  and  {b)  are 
the  sub-sections  whioh  alone  deal  with  names,  and  in 
reality  he  reads  sub-section  (e)  as  if  it  ran  **  a  word  or 
words  other  than  a  name  having  no  reference  to  the 
character,  &c.,  of  the  goods,**  and  he  holds  that 
**  Trilby  "  is  a  name  and  therefore  a  trade-mark  per 
ae  within  {a)  and  cannot  come  within  (e),  for  such 
sub-section  does  not  embrace  names  of  any  sort  at 
all.  With  all  respect  I  cannot  read  this  section  in 
this  way,  for  it  is  inserting  words  which  are  not  to 
be  found  in  the  sub-section,  and  which,  in  my 
opinion,  need  not  be  inserted  in  order  to  make  sense 
of  the  whole  section.  I  read  the  phrases  **  individual 
or  firm  **  in  sub-sections  (a)  and  (b)  as  indicating  the 
same  thing,  that  is,  the  name  or  written  signature  of 
a  real  human  being  or  a  real  firm.  It  seems  to  me 
that  the  same  construction  must  be  placed  upon  the 
words  "  individual  or  firm  **  in  sub-section  (a)  as  in 
sub-section  {b) — ^indeed  it  is  not  admissible  to  read 
them  otixerwue ;  and  how  sub* section  (6)  can  be  read 
to  embrace  the  name  of  an  unreal  person,  which 
'*  Trilby  **  is,  or  of  an  unreal  firm,  I  do  not 
see.  The  words  of  sub-section  {b)  are  a  **  written 
signature  of  the  individual  or  firm  applv  for  regis- 
tration thereof  as  a  trade-mark.**  This  clearly  must 
mean  a  real  individual,  for  how  can  a  fictitious  person 
or  fictitious  firm  a^yply  for  the  registration  of  a  trade- 
mark P  As  it  is  quite  impossible,  in  my  judgment,  to 
make  "  Trilby  **  fall  into  sub-section  {b)  as  being  an 
individual  as  therein  designated,  so  it  appears  to  me 
equally  impossible  to  make  "  Trilby  *'  nt  into  sub- 
section (a).  In  m^  judgment  these  two  sub-sections 
do  not  embrace  fictitious  names  such  as  emanate  from 
tlie  pen  of  novel  writers  or  &om  the  creative  brain  of 
other  composers,  and  this  being  what  the  name  of 
**  Trilby  **  is,  it  does  not  fall,  in  my  opinion,  within 
sub-section  (a).  That  the  name  of  **  Trilby  '*  is  a 
word  I  do  not  doubt.  It  is  nothing  more  nor  les^ 
than  a  fictitious  fancy  name— t.e.,  a  word.  Is  it  then 
a  word  having  reference  to  the  character  or  quality 
of  the  goods,  or  is  it  a  geographical  name  P  I  agree 
witii  liorth,  J.,  in  this,  and  I  say  it  is  neither.  Then 
why  is  it  not  within  sub-section  [e)  of  section  10  P  In 
my  judgment  sub-section  (e)  embraces  a  name  which 
does  not  fall  within  sub-section  (a),  and  as  *'  Trilby,** 
for  the  reasons  which  I  have  given,  does  not  fall 
within  (a),  and  as  it  has  the  essential  particulars 
named  in  sub-section  (e)  of  being  a  "  word  '*  having  no 
reference  to  the  character  or  qiudity  of  the  goods  and 
not  being  a  geographical  name— I  would  point  out 
that  geographical  names  are  dealt  with  in  sub-section 
(a)— I  think  that  "  Trilby  '*  is  a  good  trade-mark 
within  sub-section  (e],  and  for  these  reasons  I  think 
that  this  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitors,  Sharpe,  Parker^  Pritcharde^  «fe  Barkam; 
for  W.  A,  Jones i  Manchester ;  Solicitor  to  the  Board  oj 
Trade;  Le  Voi. 
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From  Chan.  Div. 
(Lord  Hersohell ;  and  A. 
Smith  and  Bigby,  L. JJ. 

Jambs  v.  Bttbna  Yentuba  Kitbate  GBOuin>s 
Syndicate  (Ldotbd).  (a.) 

Company  —  Shares — New  Sharea — Allotment — **  Mem- 
btr  " — Bight  of  representative  of  deceased  member — 
Companies  Act,  1862,  Table  A,  aHide  27. 

In  1891  a  special  resolution  of  the  defendant  company 
was  passed  and  duly  confirmed  increasing  the  capital 
of  the  company  by  the  creation  of  new  shares,  and 
authorising  tJie  directors  to  issue  such  shares.  On  the 
21st  of  April,  1893,  a  special  resolution  of  the  com- 
pany was  passed  that  the  new  shares  should  be  offered 
for  allotment  at  pur  to  the  members  of  the  company  who, 
at  the  date  of  the  confirmation  of  the  resolution^  should 
be  the  registered  holders  of  the  fully  paid-  up  shares  of 
the  company.  This  resolution  was  duly  confirmed  on  the 
Wthof  May,  1893.  The  company  was  one  to  which 
Table  A  applied. 

The  plaintiff  was  the  executrix  of  a  member  of  the 
company  who  was  living  at  the  date  of  the  special 
resolution  increasing  the  capital,  and  was,  therefore,  by 
virtue  of  article  27  of  Table  A,  entitled  to  the  offer  of  a 
proportion  of  the  new  shares,*but  who  died  in  1892,  i.e., 
before  the  actual  issue  of  the  shares  pursuant  to  the 
special  resolution  passed  in  April,  1893.  On  the  llth 
of  May,  1893.  circular  letters  were  addressed  to  the 
shareholders  calling  upon  them  to  state  within  ten  days 
whether  they  wished  to  take  the  new  shares  to  which 
they  were  entitled.  One  of  these  letters  was  addressed 
to  '*the  executor  "  of  the  deceased  member  at  an  address 
which  was  not  the  registered  address  of  the  deceased 
member,  and  the  letter  never  reached  the  plaintiff. 

In  May,  1894,  the  plaintiff  became  aware  of  the 
allotment  of  the  new  shares,  and  applied  for  the  allot- 
ment  to  her  of  the  shares  to  which  the  deceased  member 
would  have  been  entitled.  The  disposal  of  these  shares 
had  been  deferred,  and  they  were  still  in  the  hands  of 
the  company.  The  deceased  member's  name  uxw  stiU 
upon  the  register  of  shareholders. 

Held,  that  the  plaintiff  was  entitled  to  an  allotment 
of  the  deceased  member's  proportion  of  the  new  shares. 

Appeal  by  the  plaintiff  from  the  decision  of  Ghitty» 
J.,  refusing  to  order  certain  shares  in  the  defendant 
company  to  be  allotted  to  the  plaintiff.  The  facts  are 
fully  set  out  in  the  judgment  of  Lord  Herschell. 

Byrne,  Q.O,,  and  B.  J,  Parker,  for  the  plaiuKff.— 
When  the  resolution  sanctioning  the  increase  of 
capital  was  passed,  H.  B.  James  was  a  member  of 
the  company,  and  he  is  consequently  a  '*  member" 
within  the  meaning  of  article  27  of  Table  A.  The 
company  could  not,  without  first  altering  article  27, 
make  a  different  allotment  from  the  one  thereby 
provided  for.  The  shares  are  still  at  the  disposal  of 
t^e  company  and  the  delay  has  not  prejudicially 
affected  the  position  of  the  company.  In  re  Bowling 
and  Welby*s  Contract,  43  W.  B.  417,  [1895]  1  Ch.  663. 
merely  decided  that  representatives  of  deceased 
mambers  were  not  members  within  section  199  of  the 
Companies  Act,  1862. 

They  referred  also  to  Imperial  Hydropathic  Hotel 
Co.,  Blackpool,  v.  Hampson,  31  W.  B.  330,  23  Ch.  D. 
1;  In  re  Agriculturist  Cattle  Insurance  Co,,  Baird*s 
Case,  18  W.  B.  1094,  L.  B.  5  Ch.  App.  725 ;  and  New 
Zealand  Gold  Extraction  Co,  v.  Peacodc,  [1894]  1  Q,  B. 
622. 

Farwell,  Q,C,,  and  Methold,  for  the  respondents. — 
It  was  not  necessary  to  alter  article  27,    for  if  a 

(a.)  Beported  by  Abnold  Gloyeb,  Esq.,  Barrister- 
at-Law, 


company  has  power  to  abrogate  an  article  in  toto,  at 
it  has  under  section  50  of  the  Companies  Act,  1862, 
it  must  have  power  to  do  so  for  a  special  occasion  : 
In  re  Bank  of  Hindustan,  China,  and  Japan,  Hip^ 
pisley's  Case,  22  W.  B.  113.  L.  B.  9  Ch.  App.  1. 
«* Member"  means  primd  facie  a  living  person,  not  a 
dead  one.  Article  13  of  Table  A  provides  for 
representatives  of  deceased  members  being  re^tered 
as  members.  As  to  the  letter,  we  did  the  best  we 
could  and  the  plaintiff  must  be  taken  to  have 
received  it:  Household  Fire  and  Carriage  Accident 
Insurance  Co.,  Limited,  v.  Grant,  27  W.  B.  858,  4 
Ex.  D.  216 ;  Henthorn  v.  Fraser,  40  W.  B.  433, 
[1892],  2  Ch.  27. 

Byrne,  Q.C,  in  reply. — ^It  is  very  unfair  that  a 
«  member  "  should  include  a  member  whether  living 
or  dead  when  the  case  is  one  of  liability,  and  should 
refer  only  to  a  living  member  when  an  advantage 
attaches  to  the  membership. 

Cur,  adv,  vuU,  , 

Lord  Hebsghbll. — ^In  this  case  the  plaintiff 
claimed  a  declaration  that,  by  virtue  of  a  special 
resolution  passed  at  a  meeting  of  the  defendant  com- 
pany held  on  the  21st  of  April,  1893,  and  confirmed 
at  a  meeting  held  op  the  llth  of  May  1893,  the 
i^aintiff  as  the  legal  personal  representative  of  Harry 
Berkeley  James,  deceased,  is  entitled  to  an  allotment 
at  par  of  fifty  of  the  500  shares  of  £10  each  in  the 
capital  of  the  company  directed  to  be  offered  for 
allotment  by  that  special  resolution ;  and  au  iojunc* 
tion  restraining  the  defendant  company  and  its 
directors  from  allotting  or  otherwise  disposing  of  the 
said  500  shares  without  allotting  to  the  plaintiff  or 
her  nominees  fifty  of  such  shares. 

At  an  extraordinary  general  meeting  of  the  mem- 
bers of  the  company  held  on  the  2nd  of  March, 
1891,  a  special  resolution  was  passed,  which  was 
duly  confirmed  on  the  28th  of  July,  1891,  in  the 
following  terms : — **  That  the  capital  of  the  company 
be  increased  to  £15,000  by  the  creation  of  50  new  shares 
of  £100  each,  and  that  in  pursuance  of  article  26  of 
Table  A  appended  to  the  Companies  Act,  1862,  the 
directors  oe  and  they  are  hereby  authorized  to  issue 
such  shares."  It  may  be  well  here  to  state  that,  with 
a  few  modifications  which  it  is  not  necessary  to 
specify,  the  artides  contained  in  Table  A  applied  to 
this  company.  Article  27  of  Table  A  provides  that 
'*  subject  to  any  direction  to  the  contrary  that  may 
be  given  by  the  meeting  that  sanctions  the  inoreaae 
of  capital,  all  new  shares  shall  be  offered  to  the  mem- 
bers in  proportion  to  the  existing  shares  held  by 
them,  and  such  offer  shall  be  made  by  notice  speci- 
fying the  number  of  shares  to  which  the  member  is 
entitled,  and  limiting  a  time  within  which  the  offer, 
if  not  accepted,  will  be  deemed  to  be  declined,  and 
after  the  expiration  of  such  time,  or  on  the  receipt 
of  au  intimation  from  the  member  to  whom  such 
notice  is  given  that  he  declines  to  accept  the  sharea 
offered,  the  directors  may  dispose  of  the  same  in 
such  manner  as  they  think  most  beneficial  to  the 
company."  No  direction  to  the  contrary  was  given 
by  the  meeting  which,  by  the  resolution  referred 
to,  sanctioned  the  increase  of  capitaL  At  the  time 
the  resolution  was  passed  and  confirmed,  Mr.  Jamea 
was  registered  as  a  member  of  the  company  owning 
ten  shares.  The  effect,  therefore,  of  article  27  was  to 
entitle  him  or  the  person  who  should  at  the  time  of 
the  issue  of  the  new  shares  be  his  successor  in  title 
to  those  ten  shares,  to  an  offer  of  his  proportion  of 
the  new  shares. 

On  the  6th  of  March,  1893,  a  special  resolution  waa 
passed,  which  was  confirmed  on  the  24th  of  March 
following,  adding  a  clause  to  the  articles  of 
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tion  of  the  company,  empowering  it  by  special 
resolution  to  divide  its  capital  by  sub-division  of  its 
shares  into  shares  of  a  smaller  amount  than  that 
fixed  by  the  company's  memorandum  of  association. 

On  the  21st  of  April,  1893,  the  following  special 
resolution  was  duly  passed,  which  was  duly  confibmed 
on  the  11th  of  May,  1893 :—"  That  the  share  capital 
of  the  company,  which  now  consists  of  shares  of  £100, 
be  Bub-divided  into  shares  of  £10  each,  and  that  each 
of  the  100  existing  fully  paid-up  shares  of  £100  be 
divided  into  ten  fidly  paid-up  shares  of  £10  each, 
and  that  each  of  the  50  existing  shares  of  £100  each 
on  which  nothing  has  as  yet  been  paid  be  divided 
into  ten  unpaid  shares  of  £10  each,  and  that  such 
last-mentioned  shares  be  o£fered  for  aJlotment  at  par 
to  the  members  of  the  company  who,  at  the  date  of 
the  confirmation  of  this  resolution,  shall  be  the 
re^^istered  holders  of  the  fully  paid-up  shares  of  the 
company,  and  in  the  proportion  of  one  unpaid  share 
for  every  two  fully  paid-up  shares,  and  that  any 
shares  which  may  not  oe  capable  of  being  so  allotted, 
or  which  may  not»  within  a  time  to  be  prescribed  by 
the  directors,  be  accepted  by  the  members  holding 
fully  paid-up  shares,  he  allotted  to  such  persons  in 
such  manner  and  on  such  conditions  as  the  directors 
may  from  time  to  time  prescribe." 

A  good  deal  of  argument  was  addressed  to  us  on 
the  question  whether  this  resolution  sanctioned  a 
different  allotment  of  the  shares  hrom  t^at  provided 
for  by  article  27,  and,  if  so,  whether  it  was  com- 
petent by  a  special  resolution  to  sanction  a  departure 
from  the  provisions  of  article  27  without  having  first 
by  a  special  resolution  duly  altered  that  article.  I 
am  not  satisfied  that  it  would  be  competent  for  the 
company  thus  to  act.  It  is  unnecessary,  however,  to 
decide  the  point,  as  I  do  not  think  that  the  resolution 
of  April,  1893,  prescribes  any  difiEierent  mode  of 
allotment  from  that  provided  for  by  article  27.  The 
words  used  in  the  resolution — "the  members  of  the 
company  who,  at  the  date  of  the  confirmation  of  tbis 
resolution  shall  be  the  registered  holders  of  the  fully 
paid-up  shares  of  the  company" — appear  to  me  aptly 
to  describe  the  members  entitled  to  an  o£Eer  of  the 
shares  under  the  resolution  sanctionintc  the  increase 
of  capital,  when  read  with  article  27.  The  words 
cover  the  persons  who  were  members  at  the  time 
when  the  resolution  for  an  increase  of  capital  was 
passed,  and  any  persons  who  at  the  time  of  its  issue 
were  the  successors  in  title  of  such  members.  On  the 
21st  of  April,  1893,  at  a  meeting  of  the  directors  of 
the  company,  the  secretary  was  instructed  to  send  a 
circular  to  the  shareholders,  asking  them  to  state 
immediately,  in  anticipation  of  the  resolution  to 
divide  the  shares  being  confirmed  at  the  meeting  to 
be  held  on  the  11th  of  May,  whether  they  would  wish 
to  subscribe  for  the  new  smires  which  would  be  offered 
first  to  them,  for  the  space  of  ten  days — viz.,  till  the 
Slst  of  May — and  requesting  them  to  state  within  that 
period  if  they  wished  to  take  the  shares  to  which  they 
were  entitled,  informing  them  at  the  same  time  that, 
if  by  the  21st  of  May  they  had  not  applied  for  the 
shares,  the  directors  would  proceed  to  allot  them  as 
they  thought  right.  Accordingly,  on  the  11th  of 
May,  a  circular  letter  to  that  effect  was  sent  by  the 
secretary  to  the  members.  It  is  to  be  taken  as  a  fact 
that  such  a  circular  was  sent  addressed  to  "  the 
executor  of  the  late  H.  B.  James,  23,  Leadenhall- 
street. "  It  is  denied  that  any  such  letter  was  received 
by,  or  came  to  the  knowledge  of,  the  plaintiff,  and  I 
tiibik  this  also  must  be  taken  to  be  the  fact.  The 
registered  address  of  Mr.  James  in  the  books  of  the 
defendant  company  was  **9,  Gtracechurch-street." 
It  appears  that  this  was  the  address  of  the 
San  Jorge  Nitrate  Co.,  who  were  in  the  habit 
of     zeceiving  letters   for   him,  and  that   they  had 


changed  their  offices  prior  to  May,  1893,  to  23, 
Leadenhall-street. 

On  the  24th  of  May,  1893,  a  meeting  of  the  direc- 
tors of  the  defendant  company  was  held,  at  which  it 
was  resolved  to  allot  tiie  shares  applied  for  and  to 
issue  certificates  to  the  allottees,  and  to  defer  the 
disposal  of  the  shares  unapplied  for  (being  the  pro- 
portion to  which  Mr.  H.  B.  James,  deceased,  would 
have  been  entitled).  Mr.  James  died  on  the  22nd  of 
July,  1892,  His  will  was  proved  on  the  3rd  of  March, 
1893.  The  probate  was  not  produced  to  the  secretary 
of  the  defendant  company  until  December,  1894. 
The  delay  was  due  to  accidental  circumstances,  for 
which  no  blame  can  be  attributed  to  the  plaintiff, 
the  executrix.  On  the  21st  of  May,  1894,  the  solicitor 
for  the  plaintiff,  having  just  before  then  ascertained 
that  there  had  been  the  allotment  of  new  shares 
referred  to,  applied  for  an  allotment  to  her  of  the 
shares  to  which  she  was  entitled.  The  proportion  of 
the  new  shares  claimed  still  remained  unallotted,  but 
the  company  refused  to  make  any  allotment  to  her ; 
hence  the  present  action. 

Chitty,  J.,  decided  against  the  plaintiff  on  the 
ground  that  at  the  time  the  resolution  of  April, 
1893,  was  passed,  Mr.  James,  being  dead,  was 
no  longer  a  member  of  the  company.  It  is  no 
doubt  the  fact  that,  strictly  speaking,  although 
Mr.  James's  name  was  still  on  the  register,  he 
was  not,  being  dead,  a  member  of  the  company. 
It  seems  to  me,  however,  perfectly  clear  that  the 
word  '*  member,"  as  used  in  some  of  the  articles  of 
the  company,  must  be  held  to  include  those  whose 
names  are  on  the  register,  though  the^  are  no  longer 
living.  The  article,  for  example,  which  in  the  case 
of  tluis  company  is  substituted  for  article  72  of  Table 
A,  authorizes  tj^e  directors  to  distribute  the  profits  of 
the  company  ''between  the  members"  by  way  of 
dividend.  It  cannot  be  doubted  that  they  would  be 
warranted  in  paying  the  proportionate  share  of  the 
profits  to  the  representative  of  a  deceased  member, 
although  the  word  "  member"  only  is  used,  and  that 
such  representative  would  be  entitled  to  claim  that 
dividend.  For  this  purpose  the  deceased  member 
must  still  be  regarded  as  a  member  within  the  mean- 
ing of  the  article.  In  a  somewhat  similar  case 
James,  L.J.,  said  "  the  estate  is  the  member."  This 
is,  of  course,  a  metaphorical  expression,  but  it 
sufficiently  indicates  the  legal  situation  of  the  parties. 
Again,  where  a  liability  arises  with  respect  to  the 
shares — as,  for  example,  where  a  call  is  made  on  the 
"  members  " — it  seems  equally  free  from  doubt  that 
the  liability  attaches  to  the  estate  of  the  deceased 
member,  and  must  be  discharged  by  his  representa- 
tive, even  though,  beinff  dec^Mod,  he  is  no  longer, 
strictly  speaking,  a  mezm)er  of  the  company.  Other 
instances  might  be  cited  where  the  articles  require 
this  effect  to  be  given  to  the  use  of  the  word  *'  mem- 
ber," but  those  I  have  given  will  suffice.  I  can  see 
no  sufficient  reason  why  the  estate  of  a  deceased 
member  should  be  subject  to  the  burdens  of  member- 
ship and  should  not  have  every  pecuniary  benefit 
accruing  to  the  shares  in  respect  of  which  he  is 
registered. 

It  is  said  that  there  may  be  a  g^reater  difficulty, 
where  the  benefit  is  of  the  nature  of  an  offer  to  be 
made  to  the  holder  of  shares,  in  making  that  offer 
to  the  legal  representative  of  a  member,  than  to  the 
member  himself.  But,  even  if  this  be  so,  I  do  not 
think  it  is  a  sufficient  reason  for  denying  to  the  estate 
of  a  deceased  mi^mber  an  advantage  which  is  offered 
to  all  the  other  persons  who  are  members  of  the  com- 
pany, whilst  continuing  to  hold  that  estate  liable  to  all 
the  burdens  attaching  to  the  shares  registered  in  his 
name.  In  the  present  case  the  offer  of  the  shares  was 
to  remain  open  to  the  shareholders  entitled  to  an 
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allotment  for  ten  days,  if  they  applied  for  an  allot- 
ment within  that  time.  The  notice  conveying  the 
o£Eer  was  not  sent  to  the  registered  address  of  the 
deceased  member.  Even  if  this  would  have  been 
sufficient,  had  better  means  of  communication  with 
his  representative  been  known,  I  am  not  satisfied  that 
it  would  have  sufficed  where,  as  in  this  case,  the  com- 
pany had,  prior  to  the  date  of  the  resolution,  been  in 
communication  with  the  solicitor  of  the  executrix  with 
reference  to  other  matters  relating  to  the  shares  of 
the  deceased.  It  is  not  necessary  to  decide  what 
would  have  been  the  rights  of  the  parties  supposing 
the  company  had  sent  by  post  a  letter  contaimng  the 
offer  directed  to  the  representative  of  the  deceased  at 
his  registered  address,  or  directed  to  the  place  of 
abode  or  business  of  such  representative  or  her 
solicitor,  and,  not  having  received  an  answer  apply- 
ing for  the  shares  within  the  time  limited,  had  pro- 
ceeded to  dispose  of  them  otherwise. 

In  the  present  case  the  shares  are  still  at  their 
disposal,  and  I  do  not  see  that  they  have  in  any  way 
acted  to  their  prejudice  on  the  assumption  that  the 
shares  would  not  be  applied  for.  For  the  reasons  I 
have  given  I  think  the  plaintiff  was  entitled  to  have 
the  offer  of  shares,  which  was  made  to  the  members 
of  the  company,  made  to  her  also.  As  soon  as  she 
became  aware  of  this  right  she  elected  to  exercise  it, 
and  I  think  that,  the  shares  not  having  been  in  any 
way  disposed  of  by  the  directors,  i^ey  were  bound  to 
allot  them  accordingly. 

BiGBT,  L.J.,  after  statins  the  facts  said : — It  will 
be  seen  that  this  resolution  (the  resolution  passed  on 
the  21  st  of  April  and  confirmed  on  the  11th  of  May, 
1893)  is  in  no  sense  a  resolution  sanctioning,  within 
the  meaning  of  article  27,  the  increase  of  capital,  nor 
does  it  purport  upon  the  face  of  it  to  alter  article  27. 
This  resolution,  however,  is  not  necessarily  inconsis- 
tent with  article  27.  The  registered  holders  of  shares 
at  the  date  of  the  confirmation  of  it  must  necessarily 
have  been  the  same  persons  as,  or  successors  in  title 
of,  the  persons  who  were  membm  when  the  resolution 
sanctioning  the  increase  of  capital  became  operative ; 
giving  the  same  meaning  to  the  word  *'  members  "  in 
each  resolution,  the  persons  indicated  as  being 
entitled  to  an  option  would  be  the  same.  But,  even 
if  this  were  not  so,  no  majority  of  the  shareholders, 
even  b^  special  resolution  purporting  to  alter  the 
regulations  of  the  oompany,  could  retrospectively 
affect,  to  the  prejudice  of  non-consenting  owners  of 
paid-up  shares,  the  rights  already  existing  under 
article  27.  At  the  date  of  the  confirmation  of  the 
last  in  date  of  the  resolutions,  the  name  of  Mr.  James 
still  appeared  upon  the  register  of  members  as  the 
holder  of  the  t^  fully  paid-up  shares  which  he  held 
when  the  resolution  sanctioning  the  increase  of 
capital  was  passed^  and  under  bom  special  resolutions 
five  £100  shares  out  of  the  new  capital,  or  fifty  £10 
shares  into  which  they  were  sub-divided,  would  have 
to  be  offered  in  respect  of  those  fully  paid-up  shares, 
unless  his  death  in  the  meantime  nad  set  those 
shares  free  to  be  otherwise  disposed  of  by  the 
directors. 

The  plaintiff  had  proved  James'  will  before  April, 
1893,  but  it  had  been  necessary  to  send  out  the  pro- 
bate to  the  Argentine  Republic,  and  without  any 
default  on  her  pc^  it  was  not  produced  to  the  company 
until  December,  1894.  In  May,  1893,  the  death  of  Mr. 
James  was  kaown  to  the  company,  and  the  secretary 
sent  to  the  address  of  a  company  in  which  Mr.  James 
held  shares,  though  it  was  not  his  registered  address 
for  the  purpose  of  the  articles,  a  drcuTar  addressed  to 
the  executor  of  the  late  Mr.  James,  but  the  circular 
never  reached  Mrs.  James.  Similar  circulars  were 
sent  to  all  the  members,  and  all  prescribed  a  limit  of 
ten  days  for  them  to  come  in  and  exercise  the  option 


of  taking  new  shares,  and  as  the  option  was  a  valuable 
one  all  of  them  daimed  their  proportion  of  shares, 
and  on  the  21th  day  of  May,  1893,  450  out  of  500 
new  £10  shares  were  allotted,  and  the  fifty  which 
would  have  gone  to  Mr.  James,  if  he  had  beoi  alive, 
were  reservM,  and  had  not  been  dealt  with  when 
Mrs.  James  for  the  first  time  heard  of  the  allotment 
of  new  shares  and  applied  for  an  allotment  to  her  in 
Mav,  1894. 

The  real  question  is  whether  the  provision  of 
article  27  of  TiLble  A  for  offering  the  new  shares  to 
members,  is  intended  to  be  confined  to  members  in  the 
stricter  sense  of  the  word,  or  whetiier  it  may  not 
include  the  representatives  of  deceased  members. 

Speakinff  generallv,  the  executors  of  a  deceased 
member  of  a  limitea  oompany  as  representing  the 
estate,  are  entitied  to  idl  the  profits  and  advantages 
attaching  to  the  shares  belonging  to  their  testator, 
and  subject  to  all  the  incidental  liabilities,  although 
in  terms  such  profits,  advantages,  and  liabilities  would 
seem  to  attach  to  members  omy.  Thus,  under  artiolo 
72  of  Table  A,  which  provides  that  the  directors  maj« 
with  the  sanction  of  the  companv  in  general 
meeting,  declare  a  dividend  to  be  paid  to  the  mem- 
bers in  proportion  to  their  shares,  it  would  be  diffi- 
cult to  hold  that  the  estate  of  a  deceased  member,  and 
his  executors  as  representing  his  estate,  are  not 
entitied  to  a  proper  proportion  of  dividend,  thongh 
the  executors  may  not  be  tiiemselves  registered  mem- 
bers. So  it  could  hardly  be  contended  that  under 
article  4,  providing  that  the  directors  may  make  calls 
upon  the  members,  the  estate  of  a  deceased  member, 
and  his  executors  as  representing  that  estate,  are  not 
liable  to  bear  caUs  made  after  his  death,  so  long  as 
his  share  remains  untransferred.  GHie  liability  for 
caUs  exists,  notwithstanding  the  fact  that  the  required 
notice  cannot  e£foctually  be  given  to  a  dead  man, 
because  it  may  be  given  to  his  representatives; 
though,  if  the  company  is  not  aware  of  his  death, 
notice  served  at  his  registered  address  is  auffioient 
when  the  articles  provide  for  such  service  upon  mem- 
bers :  New  Zealand  Gold  Extradion  Co,  v.  Peacock* 

In  all  these  cases  the  result  is  arrived  at  bv 
treating  the  word  '*  member"  as  including  deceased 
member  so  long  as  his  name  is  on  the  register,  or, 
what  comes  to  the  same  thin^,  treating  the  estate  of 
the  deceased  member  as  being  a  member  for  tiie 
purpose  both  of  profit  and  liability :  In  re  AgrieuUuHsi 
CaUle  Insurance  Co»,  Baird'e  Ccue,  In  my  judgment 
a  similar  construction  should  be  applied  to  artude  27 
of  Table  A ;  with  the  result  that  the  estate  of  Mr. 
James,  as  represented  by  his  executrix,  who  is  now 
registered  owner  of  his  paid-up  shares,  is  entitled  to 
an  allotment  of  the  fifty  new  £10  shares  reserved  in 
May,  1893. 

The  main  argument  against  the  construction  arises 
from  the  possible  inconvenience  to  the  oompanj 
arising  from  delay  in  communicating  with  the 
personal  representatives  of  deceased  members.  There 
may  be  cases  in  which  it  would  be  a  hardship  on  s 
company  not  to  be  able  to  dispose  of  shares  i^oh 
would  have  gone  to  the  estate  of  a  deceased  member, 
where  loss  would  arise  from  pos^ning  the  allot- 
ment, but  no  such  case  arises  here,  and  it  wonld 
be  quite  ea^  to  provide  for  such  cases  when 
sanctioning  the  increase  of  capital,  and  the  mere  fact 
that  such  an  inconvenience  may  arise,  does  not  appear 
to  me  to  afford  a  sufficient  reason  for  oonstraing 
article  27  in  such  a  manner  as  to  produce  inequality 
iustead  of  equality  among  the  holders  of  soarea. 
A.  L.  Smith,  L.J.,  has  liad  and  concurs  in  this 
judgment 

Appeal  allotved* 
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From  Chan.  Div. 
(Lord  Henohell ;  and  A. 
Smith  and  Bigby,  L.  JJ 

In  re  Dalmeteb.  (a.) 

Wm  —  Advances  —  Hotchpot  —  Interest  chargeable  on 
advances  as  from  period  of  distribution  only. 

The  testator  gave  to  his  sons  in  succession  an  option 
exereiseahle  after  twenty^one^  to  succeed  to  his  business^ 
the  son  electing  to  succeed  to  he  debited  with  the  value 
thereof;  and  gave  his  residuary  estate  to  trustees  upon 
trusts  for  conversion.  The  testator  empowered  his  trustees 
until  the  period  of  distribtUion  to  apply  income  of  the 
residuary  trust  estcUefor  the  maintenance,  <fcc.,  of  his 
children,  and  directed  the  surplus  income  to  be  accumu^ 
laUdfoT  a  term  of  years,  and  upon  the  determination 
of  such  term  he  directed  his  trustees  to  stand  possessed 
of  the  trust  estate  for  his  children  then  living  and  the 
issue  per  stirpefl  of  deceased  children.  He  also  em- 
powered his  trustees  to  advance  his  sons  out  of  capital, 
onsf  sums  so  advanced  to  be  taken  in  part  satisfaction  of 
each  son^s  share. 

Held,  that  no  interest  was  chargeable  until  defter  the 
period  of  distribution  (1)  in  respect  of  the  value  of  the 
husine$s  agcUnst  the  son  who  succeeded  to  it;  nor  (2)  in 
respect  of  advances  made  out  qf  capital  to  another  son 
(Bigby,  L.  J.,  dissenting  on  the  second  point). 

Appeal  from  a  decision  of  Kekewioh,  J. 

The  testator  Dalmeyer,  was  at  his  death  carrying  on 
bnsinees  as  an  optician  at  19,  Bloomsbory-street, 
London ;  he  was  seised  of  a  mansion  and  grounds  at 
Hampstead,  and  possessed  of  personal  estate  of 
consiaerable  value. 

B^  his  will  dated  the  18th  of  Febmary,  1880 
(diTided  into  numbered  clauses),  after  certain  specific 
Dequests  the  testator,  by  clause  3,  declared  that  his 
sons  Thomas,  Sydney,  and  Owen  should  have  the 
option  in  succession  according  to  seniority  after 
attaining  twenty-one  years,  of  succeeding  to  his 
business  of  optician,  and  in  the  said  clause  3  was  the 
declaration  following : — '*  And  I  declare  that  imme- 
diately on  any  son  of  mine  electing  to  succeed  to  such 
business,  the  whole  of  the  said  business  and  the 
capital  thereof,  and  the  stock-in-trade,  machinery, 
plant,  and  effects  employed  therein,  and  the  benefit 
of  aU  contracts  subsisting,  and  all  book  debts  due  to 
me  in  respect  thereof  at  the  time  of  my  decease,  and 
the  lease  of  the  messuage,  offices,  and  bmldings  situate 
at  No.  19,  Bloomsbury-street  aforesaid,  in  which  the 
said  business  is  carried  on,  and  the  office  and  other 
fanutuTe  and  effects  used  for  the  purposes  thereof 
shall,  subject  to,  and  charged  with,  the  contingent 
payment  thereout  hereinafter  mentioned,  belong  to 
him,  and  he  shall  be  debited  with  the  value  thereof 
estimated  in  such  manner  as  my  trustees  shall  think 
fit  in  the  division  of  my  residuary  estate,  and  in  case 
snch  value  shall  exceed  the  total  amount  of  the  ex- 
pectant share  of  such  son  in  mv  residuary  estate 
entimated  in  manner  aforesaid  at  the  time  sudi  option 
is  declared,  he  shall  refund  such  excess  to  mv 
residuary  estate  by  instalments  or  otherwise  in  such 
manner  and  at  such  time  or  times  as  my  trustees  shall 
determine.'' 

By  clause  5  the  testator  bequeathed  certain 
peconiary  legacies  including  the  following  legacies : — 
«•  To  my  son  who  shall  elect  to  succeed  to  my  said 
business,  the  sum  of  £500  to  be  paid  to  him  as  soon 
as  may  be  after  he  shall  have  declared  such  election 
and  commenced  to  carry  on  my  said  business  "  ;  and 
*'  Unto  and  equally  lietween  such  of  my  children 
(except  the  son  who  shall  elect  to  succeed  to  my  said 
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business)  as  being  sons  attain  the  age  of  twenty-five 
years  or  being  daughters  attain  the  age  of  twenly-one 
or  marry  under  that  age,  the  sum  of  £4,000.'*  Then 
followed  a  direction  that  the  legacy  of  £4,000  should 
cany  interest  at  5  per  cent,  per  annum  to  be  applied 
by  his  trustees  at  discretion  in  or  towards  thehr 
respective  maintenance  and  education  during  minority 
and  as  to  sons  in  or  towards  their  maintenance, 
education,  or  benefit  until  they  should  attain  the  ag^e 
of  twenty-five,  and  the  testator  authorized  his 
trustees  at  any  time  after  any  of  his  said  sons  should 
have  attained  the  age  of  twenty-one  years  to  advance 
either  the  whole  or  any  part  of  his  then  expectant 
share  in  the  said  legacy  of  £4,000  in  or  towards 
establishing  him  in  business. 

Clause  7  contained  a  devise  and  bequest  of  all  the 
testator's  real  estate  and  all  his  personal  estate  not 
otiierwise  diq>osed  of  by  his  will  or  any  codicil 
thereto  to  his  wife  and  other  Irustees  upon  trusts  for 
sale  and  conversion,  with  a  declaration  that  his  sons 
Thomas,  Sydney,  and  Owen  should  have  the  option  in 
succession  of  purchasing  his  mansion  and  grounds 
called  Sunnyfield  at  a  price  calculated  at  three-fourths 
of  the  amount  of  valuation  to  be  made  as  therein 
directed. 

The  testator  by  clause  8  directed  that  his  trustees 
should  out  of  the  moneys  to  arise  from  the  sale  and 
conversion  of  or  forming  part  of  his  residuary  estate 
pay  his  funeral  and  testamentary  enenses,  and 
debts,  and  legacies,  and  the  legacy  duty  therein 
mentioned,  and  should  invest  the  residue  of  such 
moneys  in  the  investments  therein  mentioned;  and 
should  (dause  9)  out  of  the  income  of  the  said  trust 
premises  (meamng  thereby  the  investments  arisin|r 
from  the  .sale  and  conversion  of  his  residuary  estate) 
pay  to  his  wife,  whilst  his  widow,  an  annuity  of  £600 
reducible  to  £100  on  her  marrying  again. 

Glauses  11,  12,  and  13  were  as  follows.  Clause 
11:  My  trustees  may,  at  their  discretion,  at  any 
time  or  times  before  the  period  of  distribution  here- 
inafter mentioned,  apply  out  of  the  surplus  income  of 
of  the  said  trust  premises  in  or  towiurds  the  main- 
tenance or  education  of  any  son  or  daughter  of  mine 
such  yearly  sums,  and  in  such  manner  as  my  trustees 
shall  think  fit,  aU  sums  so  advanced  for  the  main- 
tenance or  education  of  any  son  or  daughter  of  mine 
who  shall  have  attained  the  age  of  twenty-one  years 
to  be  taken  in  part  satisfaction  of  the  sha^  to  which 
he  or  ^e  or  his  or  her  issue  may  respectively  become 
entitled  of  the  said  trust  premises.  Clause  12  :  My 
trustees  may  invest  in  their  names  the  surplus  income 
of  my  said  trust  premises  after  satisfying  the  said 
annnuities,  and  tiie  discretionary  power  next  herein- 
before contained,  and  all  expenses  incident  to  the 
execution  of  the  trusts  of  this  my  will,  upon  such 
securities  as  are  hereinbefore  specified,  with  the  like 
power  of  transposition,  and  by  similar  investments 
shall  accumulate  at  conipound  interest  the  resulting 
income  for  the  term  oi  twenty- one  years  from  my 
decease,  if  any  child  of  mine  shall  so  lonff  liye  and  be 
omder  the  age  of  twenty-one  years,  and  shall,  upon 
the  determination  of  the  said  term  upon  the  attain- 
ment of  the  age  of  twenty-one  years  by  my  youngest 
living  child  (which  determination  is  hereinafter 
refeired  to  as  the  period  of  distribution),  stand 
possessed  of  the  said  tnist  premises  with  the  accumu- 
lations thereof  (subject  to  such  of  the  trusts  herein- 
before contained  as  shall  then  be  subsisting)  in  trust 
for  my  child  or  children  living  at  the  period  of  dis- 
tribution, and  the  issue  then  living  of  any  child  or 
children  dying  before  such  period,  such  objects  to 
take  as  tenants  in  common  according  to  the  stocks 
and  not  to  the  number  of  individuals  composing  the 
class,  the  shares  of  children  to  be  paid  immediatelyft 
and  the  shares  of  other  issue  being  males  at  the  age 
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of  twenty-one  years,  or  being  females  at  that  age  or 
marriage.  Clause  13 :  My  trustees  at  any  time  or 
times  before  the  period  of  oistribution  may  apply  out 
of  the  capital  of  the  said  trust  premises  any  sum  or 
sums  of  money  not  exoeedmg  in  the  whole  one-half  of 
the  capital  share  in  or  towa^  the  establishment  of 
each  or  any  son  of  mine  in  any  profession  or  business 
to  be  approved  of  by  my  trustees,  or  his  advance- 
ment in  toe  world  in  any  other  manner  which  may 
appear  to  them  expedient,  the  sums  so  advanced  to 
he  taken  in  part  satbfaction  of  the  shares  to  which 
my  said  sons  or  their  issue  may  respectively  become 
entitled  of  the  said  trust  premises. 

The  testator  died  on  &e  30th  of  December,  1883, 
and  his  will  was  proved  by  his  widow  on  the  15th  of 
February,  1884. 

He  left  five  children— viz.,  the  sons,  Thomas,  Syd- 
ney, and  Owen,  mentioned  in  his  will,  and  two 
daughters.  Thomas,  the  elder  son,  was  bom  in  1859, 
and  therefore  attained  the  age  of  twenty-one  in  his 
father's  lifetime. 

The  youngest  child,  a  daughter,  was  bom  in  1873, 
was  about  ten  years  old  men  her  fatiier  died,  and 
attained  the  age  of  twenty-one  in  1894.  There- 
upon the  term  of  twenty-one  years  during  which 
accumulations  were  directed  to  be  made  came  to 
an  end,  and  the  residuary  premises,  comprisiug  a 
considerable  sum  arising  from  accumulation  of  in- 
come, became  distributable. 

In  1884  Thomas,  the  ^dest  son,  under  the  pro- 
visions of  clause  3  of  the  will,  dected  to  succeed  to 
the  testator's  business,  and  the  value  of  the  busi- 
nes  and  assets  was  ascertained  by  the  trustees  at 
a  sum  of  about  £15,000,  which  did  not  exceed 
the  total  amount  of  the  expectant  share  of  Thomas 
in  the  residuary  estate  at  the  time  when  the 
option  to  succeea  was  declared. 

Sydney,  the  second  son,  had  received  in  three 
separate  sums  £8,200  under  the  power  of  advance- 
ment contained  in  dause  13;  and  the  vounger 
children,  or  some  of  them,  had  received,  since 
attaining  twenty-one,  certain  sums  under  the  power 
of  advancement  contained  in  clause  11. 

The  questions  raised  on  the  appeal  were  whether 
Thomas,  Sydney,  and  the  younger  children  respec- 
tively were  to  brin^  into  hotchpot  any  and  what 
interest  on  the  vilue  of  the  business  and  the 
advances. 

Kekewich,  J.,  decided  that  the  capital  sums  only 
were  to  be  brought  into  hotchpot. 

It  was  conceded  on  the  appeal  that  interest  on  all 
the  sums  must  be  brought  into  account  as  from  the 
date  when  the  residuary  estate  ought  to  have  been 
distributed — that  is  to  say,  from  the  date  of  the 
youngest  child  attaining  twenty-one — and  that  the 
order  appealed  against  must  to  that  extent  be 
varied. 

The  contest  was  therefore  confined  to  the  periods 
which  elapsed  before  that  date. 

BensJMW^  Q»0.t  and  SargearU,  for  the  appellants, 
referred  to  the  following  cases:  Hilton  v.  Hilton, 
L.  B.  14  Eq.  468,  21  W.  B.  Dig.  281 ;  Ackroyd  v. 
Ackroyd,  L.  B.  18  Eq.  313;  Field  v.  Seward,  5  Cb.  D. 
538,  25  W.  B.  Dig.  311 ;  In  re  Bees,  Bees  v.  George,  29 
W.  B.  301,  17  Ch.  D.  701. 

Bramwell  Davie,  Q.C*,  and  Percy  Wheeler,  for 
Thomas  Dalmeyer,  argued  that  as  no  child  took  a 
vested  interest  until  the  period  of  distribution, 
interest  was  not  chargeable  prior  to  such  period. 

Warrington,  Q.C.,  and  B.  Horebrugh,  for  Sydney 
Ddlmeyer. 

Bowden,  for  the  trustees  of  the  wilL 

Btnshaw,  Xj,  C,  replied. 


Lord  Heeisohbll. — ^In  this  case  two  questions  arise 
upon  the  construction  of  the  will  of  l£r.  Dabneycnr. 
The  first  turns  upon  a  bequest  by  which  his  sons,  in 
order  of  seniority,  after  attaining  twenty-one  were  to 
have  the  option  of  succeeding  to  his  business  of  an 
optician,  such  option  to  be  intimated  l^  notice  in 
writing  to  his  trustees  and  executors,  [ms  lordship 
referred  to  the  will,  and  continued : — j  One  of  the 
testator's  sons  exercised  the  option  of  succeeding  to 
the  business.  The  value  of  the  business  at  the  time 
he  declared  his  option  did  not  exceed  the  total 
amount  of  his  expectant  share  in  the  residue,  so  that 
no  payment  fell  to  be  made  bv  him.  The  time  of 
distribution  having  now  arrived,  he  has  of  course  to 
be  debited  with  the  value  of  the  business  in  the 
division  of  the  testator's  residuary  estate.  It  is  con- 
tended that  he  should  also  be  debited  with  interest 
upon  the  sum  representing  that  value  from  the  time 
^en  he  succeeded  to  the  business.  I  can  find  nothing 
in  the  will  to  justify  such  a  conclusion.  The  testator 
has  expressly  defined  what  the  position  of  a  son 
taking  the  business  is  to  be.  The  value  of  the 
business  is  to  be  ascertained  at  the  time  he  dedaret 
his  option,  the  amount  of  his  expectant  share  in 
the  residuary  estate  is  to  be  auo  then  deter- 
mined. If  the  value  of  the  business  exceeds  the 
amount  of  such  expectant  share  he  is  to  refund  the 
excess  to  the  trustees  at  such  times  and  by  such  in- 
stalments as  the  trustees  may  determine.  The  busi- 
ness is  to  belong  to  him  on  these  terms,  and  I  can 
see  no  warrant  K>r  adding  the  further  tenn  now  con- 
tended for. 

The  other  question  which  arises  has  ref erenoe  to  a 
claim  to  debit  interest  ujpon  advances  made  to  one  of 
the  testator's  sons.  [His  lordship  referred  to  clause 
13  of  the  will,  and  continued: — ]  Advances  wem 
made  to  one  of  the  sons  from  time  to  time,  amounting 
in  the  whole  to  £8,200.  It  is  not  disputed  that  he 
must  be  debited  with  these  in  part  satisfaction  of  the 
share  to  which  he  is  entitled ;  but  it  is  contended  that 
in  addition  to  this,  he  ought  to  be  delated  with 
interest  on  those  advances  from  the  time  tiiey  were 
respectivelv  made.  The  contention  is  based  on  the 
fact  that  the  testator  directed  the  accumulation  of  the 
surplus  income  of  the  whole  of  the  trust  premises ; 
that  the  advances  made,  diminished  pro  tanto  the 
amount  of  the  trust  premises  bearing  interest,  and 
oonsequentiy  the  accumulations ;  and  that  if  the  son 
who  received  advances  is  allowed  to  have  an  equal 
share  of  the  accumulations,  he  will  obtain  an  advan- 
tage over  his  brothers  and  sisters,  while  the  scheme 
of  the  testator  was  that  there  should  be  equality.  If 
the  contention  be  tenable  I  think  it  follows  that  the 
son  receiving  advances  must  be  debited  with  com- 
pound interest  on  the  sums  advanced  and  not  simple 
mterest  merely ;  if  this  be  not  done  the  equal  laieat- 
ment  which  is  alleged  as  the  justification  for  debiting 
interest,  will  not  be  secured. 

I  think  the  matter  in  controversy  must  be  deter- 
mined by  a  study  of  the  language  used  by  the 
testator.  No  case  was  cited  in  whidi  any  i-ule  was 
laid  down  governing  the  present  case. 

In  the  case  of  In  re  Bee$,  Beee  v.  Oeorge  the  authori- 
ties with  reference  to  debiting  interest  on  soma 
advanced,  were  reviewed  by  the  late  Master  of  the 
Bolls.  The  attempt  there  made  was  to  debit  a  child 
with  interest  in  respect  of  sums  advanced  during  the 
father's  lifetime,  and  which  were  to  be  brought  intu 
hotchpot  upon  the  distribution  of  the  estate.  The 
Master  of  the  Bolls  decided  that  interest  ought  to  be 
debited  from  the  period  of  distribution  only.  I  oau 
find  nothing  in  that  decision,  or  in  the  language  of 
the  Master  of  the  Bolls,  when  read  as  it  must  he  iu 
connection  with  the  point  he  was  then  considering, 
which  supports  the  appellaui'is  contention.  I  fed  frets. 
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therefore,  to  allow  myself  to  be  guided  by  what 
•ppean  to  me  the  intention  of  the  testator  as  indicated 
by  the  language  he  has  nsed,  untrammelled  by  any 
technical  rule. 

The  first  obsenration  I  have  to  make  on  the  words 
of  the  will  is  that  it  prescribes  only  that  the  sums 
sdTanced  are  to  be  taken  in  part  satisfaction  of  the 
shares  to  which  his  sons  may  become  entitled  in  the 
trust  premises.  It  does  not  provide  that  the  sums 
adTanoed  **  with  interest  thereon  "  shall  be  thus  taken 
in  part  satisfaction.  I  turn  then  to  the  dause  which 
asoertains  the  share  to  which  the  children  are 
entitled.  It  no  doubt  directs  the  investment  of  the 
sorplns  income  of  the  whole  residuary  estate,  and  its 
socomnlaiions  at  compound  interest ;  but  this  must  be 
read  subject  to  the  clause  immediately  following 
which  sanctions  the  diminution  of  the  trust  premises 
to  the  extent  of  the  sums  advanced  under  its  authority. 
They  then  cease  to  bear  any  income  which  the  trus- 
tees can  invest.  The  surplus  income  which  is  to  be 
invested  and  accumulated  must,  in  my  opinion,  refer 
to  the  income  of  the  trust  premises  wmch  Uie  trustees 
receive.  When  the  perioa  of  distribution  arrives  the 
trustees  are  to  stand  possessed  of  '*  ttie  said  trust 
nremifles  with  the  accumulations  thereof  "  in  trust  for 
his  children.  This,  I  think,  must  mean  the  acoumu- 
lationa  actually  in  the  hands  of  the  trustees  as  the 
result  of  their  mvestment  and  accumulation  of  the 
sorpkis  income.  I  cannot  see  any  warrant  for  treat- 
ing tiie  sums  advanced  to  a  son  as  if  they  had  con- 
tinued part  of  the  trust  premises  vested  in  Uie  trustees 
the  income  of  which  was  to  be  accumulated  and  so 
added  to  the  actual  accumulations  as  a  condition  of 
allowing  the  son,  who  has  received  the  advances,  to 
share  equally  in  the  accumulations  with  the  other 
children. 

Of  course  the  same  result  in  a  matter  of  figures 
might  be  arrived  at  in  other  ways  than  by  debiting 
compound  interest  on  the  advances.   It  was  suggested 
during  the  argument  that  the  accumulations  ought  to 
be  regarded  as  accretions  to  the  expectant  shi^  of 
the  several  children  ;  and  that  as  from  time  to  time 
advances  were  received  by  one  of  them,  his  interest  in 
the  accumulations  ought  to  be  treated  as  pro  tanto 
diminished :  but  this  is  not  in  my  opinion  the  scheme 
of  the  wilL    The  persons  who  are  to  share  in  the 
drviiion  of  the  trust  premises  and  the  accumulations 
thereof  are  to  be  ascertained  only  at  Uie  period  of 
distribntion.    I  quite  admit  that  the  conclusion  at 
which  I  have  arrived  does  involve  some  inequality  of 
treatment.    The  son  who  has  obtained  advances  will 
be  placed  in  a  position  of  advantage  as  compared 
with  the  other  children ;  but  I  am  not  satisfied  that 
the  testator  did  not  so  intend.    When  a  fatiier  makes 
advances  to  some  of  his  children  during  his  Hfetime 
it  is  conceded  that,  though  the  suois  advanced  are  to 
be  taken  into  account,  when  he  has  directed  division 
amongst  his  children  of  his   residuary  estate,    no 
interest  is  to  be  debited  in  respect  of  the  advances. 
Teiin  that  case  the  result  is  that  there  is  not  complete 
equality  of  treatment.    The  child  who  has  obtained 
tbe  advances  may  have  had  the  use  of  the  money 
many  years  before  the  other  childrm  receive  any- 
thiag;    and  it  may  not  unreasonably  be  presumed 
that  if  the  father  had  retained  the  money  and  received 
the  income  thereof,  the  estate  left  by  him  for  distri- 
bution would  have  been  greater.    In  the  present  case, 
havings  postponed  the  cUvision  of  his  estate  for  a 
leogthened  period,  it  seems  to  me  that  he  may  have 
intended  to  put  his  trustees  In  loco  parentis  so  far  as 
advances  to  his  children  were  concerned,  and  that 
these  advances  should  be  treated  in  the  same  manner 
as  if  made  by  himself.    I  do  not  dwell  upon  this 
or  assort  that  it  was  his  intention.    I  only  sive  it  as 
a  reason  why  I  am  not  prepared  to  depart  from  that 


which  I  understand  to  be  the  meaning  of  the  provi- 
sion which  the  j^estator  has  inserted  in  his  will. 
Moreover,  I  think  that  it  would  not  in  all  oases 
necessarily  secure  fair  treatment  if  effect  were  given 
to  the  contention  of  the  appellants.  It  may  be  that 
no  injustice  would  be  done,  where  as  in  the  present 
case  an  adult  child  receives  advances ;  but  the  clause 
which  authorizes  these  advances  is  not  limited  to  such 
a  case.  It  would  apply  equally  where  the  trustees 
paid  a  sum  of  money  for  the  purpose  of  apprenticing 
an  infant  or  estabUshiug  him  in  some  profession  or 
business ;  and  I  can  well  conceive  hardship  arising  in 
such  a  case,  if  interest  could  be  debited  in  respect  of 
such  advance  in  the  manner  proposed.  For  these 
reasons  I  think  that  the  judgment  should  be  affirmed 
and  the  appeal  dismissea. 

A.  L.  Smith,  L.J.,  stated  the  facts,  and  pro- 
ceeded : — Now,  taking  the  will  it  seems  to  me  clear 
that  the  testator  has  not  directed  that  Thomas  is  to 
be  debited  with  interest  upon  the  value  of  the 
business  to  which  he  had  succeeded  when  the  time 
came  for  the  division  of  the  residuary  estate.  The 
words  are  '*he  shall  be  debited  with  the  value 
thereof  "  and  in  case  **  such  value  "  shall  exceed — as  I 
read  it — what  is  coming  to  him  when  the  residuary 
estate  is  divided,  then  he  is  to  refund  such  excess  in 
such  way  as  the  trustees  may  direct.  There  is  not  a 
word  about  his  being  debited  with  interest,  when  the 
division  takes  place,  over  and  above  the  value  of  the 
business.  The  appellants  would  read  this  clause  as  if 
it  ran  "  he  shall  he  debited  with  the  value  thereof 
with  interest  thereon,"  which  is  clearly  not  what  the 
will  says  nor  as  far  as  I  can  see  what  the  testator 
intended. 

Now,  as  regards  the  moneys  advanced  to  the  son 
Sydney  for  hisadvancement  in  life  the  will  directs  *  *  that 
the  sums  so  advanced  are  to  be  taken  in  part  satisfaction 
of  the  share  he  is  entitled  to  upon  the  distribution  o! 
the  testator's  residuary  estate.  Here,  again,  there  is 
no  direction  that  the  moneys  which  the  trustees  may 
advance  to  Sydney  for  his  advancement  in  life  are  to 
be  debited  with  interest  upon  the  division  of  the 
residuary  estate.  As  regards  these  advances  the 
trustees  are  placed  by  the  testator  in  the  same  position 
as  he  would  have  been  in  had  he  not  died.  They  arQ 
to  do  what  presumably  the  father  might  have  done 
had  he  been  aUve.  It  is  not,  in  my  experience,  the 
usual  thin^  for  a  father  when  he  makes  provision  for 
his  son  m  Hfe  to  charge  him  interest  upon 
money  he  then  advances  to  him,  and  unless  it  be 
stipulated  for,  I  certainly  should  draw  the  inference 
that  the  advances  were  made  free  of  interest,  not  that 
they  were  to  be  interest-bearing  loans.  By  the  will 
the  testator  has  not  directed  that  either  Thomas 
or  Sydney  is  to  be  debited  with  interest  upon  what 
they  may  receive  out  of  the  testator's  estate  prior  to 
the  division  of  his  residuary  estate  whenever  that  might 
take  place.  But  it  was  argued  for  the  appellants 
that  as  regards  the  advancements  made  to  Sydney 
unless  the  will  directed  the  contrary,  the  rule  of  the 
Ck>urt  of  Equity  was  that  in  dividing  the  residuary 
estate  of  a  testator  which  was  to  be  equally  divided 
amongst  his  children,  interest  upon  moneys  advanced 
by  way  of  advancement  of  a  child  in  life  was  always 
debited  with  interest  from  the  time  of  its  having 
been  so  advanced  down  to  the  period  of  dbtribution  o| 
the  residuary  estate.  The  reason  assigned  for  this  rule 
was  that  otherwise  those  of  the  children  who  had  not 
had  advances  made  to  them  for  their  advancement  in 
life  were  not  on  an  equality  when  the  time  came  for 
the  distribution  of  the  estate  with  those  who  had  had 
such  advances,  inasmuch  as  those  to  whom  advances 
had  been  made  had  had  the  use  of  the  money 
advanced  and  had  deprived  the   estate  of  its  use, 
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which,  if  it  had  not  been  advanced  as  regards  the 
interest  aocmin^  thereon,  would  have  gone  to  swell 
those  aooomolations  in  which  all,  when  the  division 
came,  were  to  participate  in,  equally. 

Bat  this,  with  submission,  begs  the  question  as  to 
what  the  children  at  the  time  of  distribution  were  to 
participate  in  equally.    In  my  judgment,  by  this 
will,  it  is  directed  that  the  children  are  to  participate 
equally  in  the  capital  of  the  testator's  estate,  together 
with  the  accumulations  which  may  happen  to  have 
been  made  after   making  the  advances  and  other 
disbursements  as  directed  by  the  will,  subject  to  tiiis : 
that,  in  making  the  division,  Thomas  and  Sydney  are 
to  bring  into  account  what  they  have  in  fact  had  out 
of  the  testator's  estate— the  one,  the  value  of  the 
business,  the  other,  the  moneys  advanced.    It  is  in 
what  the  trustees  might  have  in  hand  when  the 
period  of  distribution  arrives  that  the  children  then 
Uyinff  were  to  participate  as  tenants  in  common,  not 
in  what  the  trustees  might  have  had  if  no  advance- 
ment to  the  son  had  been  made.    If  the  rule  exists, 
and  the  reason  assigned  for  it  is  well  founded,  surely 
the  money  advancea  to  Sydney  for  his  advancement 
in  Hf  e  must  be  debited  with  compound  interest  and  not 
merelv  with  simple  interest,  for  the  hypothesis  is  that 
the  child  advanced  must  make  good  to  tiie  estate 
that  which  he  has  had  to  the  impoverishment  of  the 
estate,  which  cannot  be  brought  about  unless  com- 
pound interest  upon  the  advances  is  calculated.    The 
appellants'  counsel,  when  faced  with  this,  flinched 
from  asserting  that  any  role  existed  to  debit  advances 
with  compound  interest,  and  it  consequently  appears 
to  me  that  the  suggested  reason  for  the  rule  has  no 
existence  in  fact.    Authorities  were  then  resorted  to 
to  support  the   existence  of   the  rule,  and  In  re 
Eee$,    Bee$   v.    Qeorge^    in   which    the    cases    upon 
the  subject  are  collected  in  the  judgment  of  Sir 
Qeorge  Jessel,  was  referred  to.     i^either  the   case 
itself,  nor  the  cases  therein   cited  are  authorities 
for  ijie  proposition  now  contended  for — ^viz.,  that 
interest  is  to  be  debited  from  the  date  of  the  advances 
made  till  the  period  of  division  of  the  residuary  estate. 
It  will  be  se^  that  the  struggle  in  these  cases  has 
been  to  get  interest  allowed  upon  advances  prior  to 
the  death  of  the  tenant  for  life,  which  was  the  period 
of   distribution,  and   that   the   attempt   has    been 
universally  unsuccessful.    How  these  cases  can  be 
said  to  show  that  there  is  the  hard  and  fast  rule 
in  equity  as  now  contended  for  I  do  not  see,  for 
the  cases,  when  looked  into,  in  my  opinion,  show 
nothing  of  the  sort.    In  my  judgment,  whether  you 
look  to  the  suggested  reason  for  the  rule,  or  to  the 
cases  dted,  the  appellants  fail  to  establish  the  exist- 
ence of  the  rule.    My  brother  Kekewich  was  quite 
right  both  on  the  construction  of  the  will  and  upon 
the  non-existence  of  the  rule  contended  for ;  and  this 
appeal  must  be  dismissed. 

ElOBY,  L.J.— I  regret  that  with  one  part  of 
the  judgments  delivered— that  is  to  say,  as  to  the 
advances  out  of   residue— I  am  unable  so  concur. 

Sis  lordship  then  stated  the  facts  and  continued :— ] 
e  case  of  Thomas,  with  regard  to  the  value  of  the 
business,  depends  upon  considerations  difiEerent  from 
those  idffecting  the  advances.  By  ''  advances " 
throughout  m^  judgment  are  meant,  not  advances 
on  loan,  but  gifts  by  way  of  advancement. 

The  Court  of  Chancery  never  assumed  jurisdiction 
to  correct  any  inequality  between  children  where  that 
inequality  was  brought  about  by  the  plain  disposi- 
tion of  the  parent  made  during  lifetime  or  by  will. 
It  only  interfered  to  prevent  inequalitv,  or  a  greater 
inequality,  than  the  parent  had  plainly  intended  in 
cases  where  Uie  parent,  having  had  occasion  for 
expressing  his  int^tions,  had  done  so  by  directing  an 


equal  division,  or,  as  the  case  might  be,  a  definite  in- 
equality. Thus,  with  reference  to  advances  made  to 
children  by  a  parent  during  his  lifetime,  followed  by 
a  will  takmg  no  notice  of  the  advances,  the  will  was 
treated  as  predudinK  the  taking  of  the  earlier 
advances  into  consideration.  But  advances  made 
after  the  date  of  the  will  were,  as  a  general  rule, 
treated,  in  the  absence  of  express  declaration  to  the 
contrary,  as  operating  an  aoemption  of  the  whole  or 
part  of  the  testamentary  provision  for  the  advanced 
child,  according  as  the  advances  were  equal  to  or 
greater  than,  or  were  less  than  the  testamentary 
provision. 

A  will  can  have  no  effect  except  on  proj^erty  which 
the  testator  has  at  the  time  of  makmg  it  or  after- 
wards acquired.  Advances  made  before  the  date  of 
the  will  cannot  come  out  of  the  property  dealt  with 
by  tiie  will,  and  the  fact  of  such  advances  having' 
been  made  does  not,  if  they  are  mentioned  in  the  will, 
affect  the  scheme  of  distribution  which  the  testator 
intends  to  apply  to  the  property. 

But  although,  of  course,  ih»  will  can  only  operate 
on  property  whidi  the  testator  has  at  the  time  of  his 
death,  that  event  may  happen  at  any  moment ;  and  it 
has  been  thought  a  reasonable  presumption  that  the 
scheme  of  distributioo  indicatea  by  the  will  should 
not  be  disturbed  hy  advances  subsequently  made. 

The  business  and  its  assets  form,  in  the  event  which 
has  happened,  no  part  of  the  residuary  estate  of  the 
testator.  No  presumption  of  equality  arises  with 
reference  to  this  gift,  but  the  testator's  int^itioa 
must  have  effect  given  to  it  according  to  the  terms  of 
the  will.  He  could,  of  course,  impose  any  terms 
which  appeared  satisfactory  to  him.  As  in  the  case 
of  the  mansion  and  grounds  of  8annyfield«  where 
three-quarters  only  of  the  value  was  to  be  paid  by  the 
sons  exerdsiag  the  right  of  pre-emption ;  he  might 
make  the  terms  as  favourable  as  he  pleased  to  the 
son  succeeding  without  infringing  any  doctrinA  of  a 
court  of  equity.  What  he  really  does  is  to  direot  a 
value  to  be  placed  on  the  assets  which  are  to  bekxur 
at  once  to  the  son,  and  that  the  son  is  to  be  debited 
with  their  value  "  in  the  division  of  my  residuary 
estate";  if  the  son  died  before  the  division  he  never 
woidd  be  debited  at  all,  and  he  would  get  the  bosi^ 
ness  for  nothing.  The  only  provisions  for  payment 
at  all,  arise  in  case  the  value  should  be  in  excess  of  the 
expectant  share  of  the  son,  and  then  payment  was 
to  DC  made  of  the  excess  only  and  by  such  instalments 
as  the  trustees  should  think  fit.  There  is  no  reaaon 
for  departing  from  this  scheme,  and  the  son  is  onlv  to 
be  debited  on  t^e  division,  though,  as  from  the  date 
fixed  for  distribution,  he  will,  of  course,  be  debited 
with  interest. 

The  advance  to  Sydney  and  the  younger  chil- 
dren stands  on  a  wholly  di£forent  footmg. 
Clause  12,  dealing  with  the  residuary  estate,  divides 
the  assets  into  equal  shares,  so  that  we  get  the  tes- 
tator's direction  for  equality  as  the  govoming^  mis 
in  dealing  with  residue,  a  rule  not  to  be  departed 
from  without  plain  reason  to  be  derived  from  other 
parts  of  the  will.  It  is  important  to  observe  that  the 
real  and  substantial  reason  is  how  far  an  advanoed 
child  is  to  share  in  the  accumulations  arising  from  the 
residue  as  diminished  by  the  advances  made  to  him. 
He  cannot  be  charged  with  any  part  either  of  a  capital 
sum  advanced  or  of  interest  thereon  so  as  to  be  mads 
liable  to  repay.  The  charging  of  interest  in  audi  a 
case  is  only  an  arithmetical  device  adopted^  for  the 
purpose  of  ascertaining  how  much  more  he  ia  to  r^ 
ceive.  The  true  principle  applicable  to  advances  ovt 
of  a  fund  which,  independently  of  the  advances,  is  to 
be  equally  divided,  is  that  the  unadvanced  are  not  to 
be  in  a  better  or  worse  position,  exoept  so  far  as  is 
expressly  provided  by  the  settlor  by  reason  ol  the 
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adTuioe— in  other  words,  the  nnadyanoed  children  are 
to  be  placed  as  far  as  possible  in  the  same  position  as 
if  no  adyances  had  been  made. 

AH  the  cases  cited  in  In  re  Bees,  Bees  v.  Oeorge, 
where  the  subject  was  discussed  at  length  by  the  late 
Master  of  the  Bolls  f  Sir  Georjg^  Jessel)  recognize  and 
DTofets  to  go  upon  una  principle.  In  Hilton  y.  Hilton 
ICalins,  Y.U.,  uses  language  which  seems  to  me  to  be 
an  enunciation  of  this  principle.  In  Field  v.  Seward, 
Bacon,  Y.G.,  says  it  is  necessary  in  order  to  carry  out 
the  testator's  intention  that  there  should  be,  as  far  as 
possible,  equality.  In  /n  re  Bees,  Bees  y.  Oeorge,  the 
testator  had  giyen  his  •widow  a  life  interest  in  his 
residue,  and  subject  thereto  had  directed  his  trustees 
to  diyide  his  residue  among  children  who  being  sons 
should  attain  the  age  of  twenty-one,  or  being 
daughters  should  attain  twenty-one  or  marry  under 
that  a^,  with  a  direction  that  adyances,  whether 
made  in  his  lifetime  or  under  a  power  in  the  will, 
should  be  brought  into  hotchpot,  mr  George  Jessel 
says,  "  He,"  the  testator,  **  means  that  none  of  the 
duldren  who  haye  not  been  adyanced  or  who  haye 
receiyed  less  than  others  shall  suffer";  and  lower 
down,  ''therefore  charging  interest  is  only  to  be 
regarded  as  a  mode  of  odcmation  by  whicdi,  in  order 
to  place  the  children  on  an  equality,  the  estate  is  put 
in  the  same  position  as  if  no  adyance  had  been 
made.*'  True  it  is  that  in  the  case  before  him  interest 
was  charged  on  adyances  only  from  the  widow's 
death,  but  that  was  expressly  rested  on  the  grounds 
that  until  her  death  she  took  the  whole  income ;  and 
so  the  children  on  whose  account  alone  the  hotchpot 
dause  was  introduced  could  take  no  benefit  from 
interest  duurged  before  that  date  and  would  lose 
nothinc^  by  its  being  withheld. 

Turning  asain  to  the  will  before  us,  we  find  three 
clauses  of  adyancement :  one  in  clause  6  to  adyance 
any  son  who  has  attained  twenty-one .  either  the 
whole  or  any  part  of  his  then  expectant  share  of  the 
legacy  of  £4,000;  the  second  is  m  clause  11,  dealing 
with  yearly  sums  applied  out  of  surplus  income  for 
the  maintenance  or  education  of  any  son  or  daughter 
who  should  haye  attained  twenty-one  years,  which 
were  to  be  taken  in  part  satisfaction  of  the  share  to 
which  he  or  she  or  his  or  her  issue  might  respec- 
tiyely  become  entitied  of  the  said  trust  premises. 
The  third  is  clause  13,  which  autiiorizes  adyances  out 
€d  cajntal  to  an  extent  not  exceeding  in  the  whole 
one  half  of  the  capital  share,  and  directs  that  the  sums 
adyanced  are  to  be  taken  in  part  satisfaction  of  the 
shares  to  which  his  sons  or  weir  issue  might  respec- 
tiY^y  become  entitied  of  the  said  trust  premises. 
The  directions  as  to  part  satisfaction  contained  in 
clansoe  11  and   13  are  necessary  to  ensure  that  the 
adyances  shall  be  charged    not   only   against   the 
adyanced  children  themselyes,  but  also  against  their 
isBae,  and  do  not  show  any  intention  that  adyances 
nnder  these  powers  are  to  be  treated  on  a  different 
footmgfrom  adyances  out  of  the  legacy  of  £4,000, 
Any  adyances  made  to  a  son   out  of   the   £4,000 
legacy  would  dearl]^  disentitie  the  son  adyanced  to 
■afaaegnent  interest  in  respect  of  the  adyance,  so  that 
if  the  whole  £4,000  were  adyanced  to  a  son  he  would 
«t  no  snhseqnent  interest.    The  distinction  between 
Saniifti  11  and  13  as  to  adyances  out  of  income  and 
capital  re^[>ectiyely,  seems  intended  only  for  the  pur- 
pose of  fixing  the  amount  that  may  be  adyanced,  since 
any   income  not  adyanced  under  clause  11  at  once 
becomes  capitaL    In  clause  13,  where  the  capital  of 
the  share  is  mentioned,  "  share  "  must  mean  expect- 
ant or  presumptiye  share,  since  before  the  period  for 
diatnbation  there  can  be  no  yested  share.    What, 
then.  Is  the  meaniiig  of  the  words  "  taken  in  part 
satisfaction'*  occumng   in  clauses  11  and  13?    It 
would  seem  that  they  uiould  haye  their  literal  mean- 


ing, and  that  the  adyances  should  be  treated  as  satis- 
fymg  pro  tatUo  the  expectant  share  in  respect  of 
which  they  are  made  at  the  time  when  they  are  taken. 
At  any  rate  it  is  not  right,  unless  there  is  a  dear 
necessity,  to  say  that  they  must  be  taken  as  meaning 
the  same  thing  in  effect  as  a  direction  that  the 
adyanced  child  or  his  issue  shall  be  debited  in  the 
division  of  the  residuary  estate,  whidi  is  the  phrase 
used  in  clause  3  with  reference  to  the  yalue  of  the 
business.  It  would  seem,  ther^ore,  and  the  equality 
which,  as  to  reddue,  is  the  goyeming  rule  ex- 
pressed in  clause  12  requires  (unless  the  unadyanced 
children  are  to  be  the  worse  for  the  advance),  that 
the  share  to  which  an  advanced  child  or  his  issue  may 
be  entitied  in  expectancy  is  to  be  treated  as  diminished 
by  the  amount  of  the  advance  as  from  the  date  when 
the  advance  is  taken  or  made.  The  strict  rights  of 
the  children  on  this  view  of  the  will  would  be  worked 
out  by  a  declaration  tiiat  as  between  the  children  the 
accumulations  &om  time  to  time  of  residue  are  to 
bdong  to  them  in  the  same  proportions  in  which 
they  are  for  the  time  being  entitiea  in  expectancy  to 
the  corpus,  induding  past  accumulations,  with  conse- 
quential directions.  To  give  effect  to  this,  rests  would 
have  to  be  taken  at  the  end  of  each  year  as  to  the 
younffer  childrens'  advances,  and  at  the  dates  of  the 
actus?  advance  to  Sydney  with  regard  to  his  advance. 
The  result  would  give  to  eadi  child  the  exact  part  of 
the  accumulations  earned  by  his  expectant  share  for 
the  time  being.  After  the  period  of  distribution  a 
charge  of  interest  on  the  yalue  of  the  business  and  on 
the  advances  would  haye  to  be  made,  and  as  the 
accumulations  of  residue  have  still  continued  4  per 
cent,  interest  ou^ht  to  be  chaived.  Mr.  Benshaw 
argued,  and  I  think  was  logicaUy  bound  to  argue, 
that  if  the  plan  of  charging  interest  against  advances 
during  the  period  of  accumulation  were  adopted  such 
interest  shoidd  be  compound  interest,  but  the  plan 
above  suggested  has  the  merit  of  can^ring  out  exactiy 
what  could  only  be  done  approximatdy  by  the 
method  of  diargmg  interest,  and  showing  upon  the 
face  of  the  order  made,  the  precise  reason  for  the 
adjustment.  It  would  readily  be  carried  into  effect 
by  an  accountant  without  involving  more  complicated 
account  taking,  than  isinvolyed  in  many  orders  of  the 
court  made  in  recent  times. 

Order  appealed  tigainet  varied  by  declaring  that  from 
the  period  of  dietrihvAion,  interest  wcu  chargeable  at  4 
per  cent.     Order  in  other  respects  affirmed. 

Solidtors,  King,  Wigg,  A  Co. ;  Steadman,  Van 
Praagh,  Sims,  db  Co. ;  Waddington  Jb  Cheeseman. 


Wili  dtonxt  of  justice. 


Jan.  28,  29,  30 ;  March  3. 


Chan.  Diy. ) 
Chitty,  J.   j 

ATTOBNBY-QKNBaAL  V.  CHRIST'S  HOSPITAL,  (a.) 

Charity  —  Endotved  Schools  Acts  —  Commissioners  — 
Scheme— Excepted  endowments — Compulsory  applica- 
tion in  aid  of  scheme  —  Cy-pr^s — Juriwidion  of 
court—The  Endowed  Schools  Act,  1869  (32  A  33  Vict, 
c.  56),  s.  14  (1). 

The  effect  of  section  14  of  the  Endowed  Schools  Act, 
1869,  is  to  leave  the  governing  body  of  a  charity  in 
statu  quo  as  to  the  endowments  thereby  excepted,  and  no 
scheme  affecting  tJwse  excepted  endowments  can  be  forced 

(a.)   Beported   hr   G.   Bowlanb  Alstov,   Esq., 
Banister-at-Law. 
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on  such  governing  body  unless  it  could  have  been  forced 
on  them  be/ore  the  Act» 

Where  a  governing  body  incorporated  with  full  powers 
of  management  by  Eoyal  (Charter  and  Act  of  Parlia- 
ment are  deprived  of  the  bulk  of  their  endowments  by  a 
scheme  under  the  Endowed  Schools  Act,  1869,  but  never- 
theless  continue  to  apply  the  excepted  endowments  to 
proper  legal  objects,  then,  although  those  legal  objects  are 
only  expressed  in  general  terms  in  the  Charter,  the  court 
eannoty  under  the  guise  of  cy-pr^s  or  otherwise,  compel 
the  governing  body  to  apply  the  excepted  endowments  in 
aid  of  the  scheme,  however  beneficial  «mcA  application 
might  be. 

In  the  year  1890  a  scheme  was  settled  tinder  the 
powers  of  the  Endowed  Schools  Act,  1869,  for  the 
administration  of  the  educational  endowments  of 
Christ's  Sospital.  The  scheme,  which  was  opposed 
by  the  governing  body,  provided  for  the  removal  of 
the  school  to  Horsham,  the  sale  of  the  old  site,  and 
generally  made  great  changes  intiie  government  and 
administration  of  the  charity. 

Owing  to  the  opposition  of  the  governing  body  all 
endowments  given  since  the  2nd  of  August,  1819 — 
i.e.,  less  than  fifty  years  before  the  commencement  of 
the  Endowed  Schools  Act,  1869,  were  necessarily 
excepted  by  section  14  (set  out  at  the  beginning  of  the 
judgment),  and  these  excepted  endowments,  together 
with  the  non-educational  endowments,  were  still  under 
the  jurisdiction  of  the  old  governing  body  established 
by  the  Charter  and  Act  of  Parliament  referred  to  in 
the  judgment. 

In  1894  Chitty,  J.,  for  the  reasons  stated  in  the 
present  judgment,  directed  a  scheme  of  these 
excepted  endowments  to  be  settled.  The  Attorney- 
General  now  brought  in  a  scheme  asking  in  effect  that 
the  excepted  endowments  should  be  placed  under  the 
control  of  the  administrative  body  constituted  by  the 
scheme  of  1890,  and  dealt  with  according  to  that 
scheme  or  in  the  alternative  that  the  income  should 
be  temporarily  applied  in  aid  of  the  scheme.  The 
income  of  the  excepted  endowments  amounted  to 
£3,364  per  annum,  and  there  was  an  accumulation  of 
over  £10,000  since  1890.  The  capital  value  was  about 
£110,000. 

The  endowments  taken  by  the  scheme  produced 
£45,734  per  annum,  and  tiie  old  site,  which  was 
also  taken,  was  expected  to  fetch  £750,000. 

The  old  governing  body,  who  proposed  to  establish 
a  day-school  in  London,  objected  to  the  Attomey- 
Geneiral's  scheme,  Jand  had  prepared  a  oountw- 
scheme. 

Sir  Richard  Webster,  A.G.,  Warrington,  Q.C.,  and 
Dibdin,  in  support  of  the  scheme. — ^The  intention  of 
the  donors  was  to  benefit  the  old  school.  That 
school  continues  as  the  school  under  the  new  scheme, 
and  the  endowments  should  belong  to  it  accordingly. 
The  objects  of  the  charity  being  expressed  in  general 
terms  in  the  charter,  the  court  can  direct  the 
governors  how  to  act,  although  they  are  statutory 
governors  :  Tudor  on  Charities,  p.  89.  The  old 
school  being  gone,  it  is  really  a  case  of  cy-pres : 
Schools  Inquiry  Commission  Beport,  p.  448 ;  In  re 
Shrewsbury  Grammar  School,  1  Mac.  &  G.  324 ;  AiUtr- 
ney-Oeneral  v.  Wyggeston  Hospital,  12  Beav.  113; 
The  Berkhampstead  School  case,  L.  E.  1  Eq.  102,  14 
W.  R.  Ch.  Dig.  23 ;  In  re  Campden  Charities,  30 
W.  R.  496,  31  W.  R.  741.  18  Ch.  D.  310,  24  Ch.  D. 
213 ;  Glephane  v.  Provost  of  Edinburgh,  L.  R.  1  Sc. 
App.  417,  7  W.  R.  H.  L.  Dig.  3. 

Byrne,  Q*G,  and  Vav^han  Hawkins,  for  the  govern- 
ing body. — Our  day-school  is  a  legal  object  dearly 
within  tiie  scope  of  the  charity,  and  no  case  of  cy-pres 
arises.  The  severance  of  the  funds  has  not  destroyed 
the  old  charity,  which  continues  as  our  proposed  day- 


school.  No  scheme  is  necessary,  but  in  accordance 
with  the  order  of  1894  we  have  brought  in  a  legal 
and  not  a  cy-pres  scheme.  In  re  Shrewsbury  Grammar 
School  was  the  case  of  a  surplus,  and  the  trosteef 
were  the  applicants.  Attorney-General  v.  Wyggeston 
Hospital  was  a  case  of  gross  mismanagement.  In  the 
Berkhamj^stead  School  case  it  does  not  appear  under 
what  jurisdiction  the  governors  were  appointed,  or 
what  their  powers  were.  "  Non  constat  that  they 
were  statutory  governors  with  powers  like  ours.  In 
re  Campden  Charities  was  an  ordinary  case  of  cy^pres. 
Clephane  v.  Provost  of  Edinburgh  is  in  our  &vour. 
The  jurisdiction  of  the  court  is  limited :  PhUpatt  v. 
St.  George's  Hospital,  7  W.  R.  659,  27  Beav.  107  ;  In 
re  Ashton's  Charity,  7  W.  R.  659,  27  Beav.  115 ;  In  re 
Prison  Charities,  21  W.  R.  213,  L.  R.  8  Ch.  App.  199. 
As  to  change  of  governing  body,  see  Attorney^  General 
V.  Caius  College,  2  Keen  150.  As  to  the  effect  of  an 
agreement  scheduled  to  an  Act  of  Parliament,  see  In 
re  East  and  West  India  Dock  Co.,  36  W.  R.  849,  38 
Ch.  D.  576. 

Our.  adv.  vuU. 

liiarch  3. — Chitty,  J. ,  stated  the  above  faets  and 
continued: — The  educational  endowments  of  this 
magnificent  charity  were  split  asunder  by  the  Act  of 
1869.  The  severance  was  effected  by  section  14: 
That  section  enacts  that  nothing  in  the  Act  contained 
shall  authorize  the  making  of  any  scheme  interfering 
with  any  endowment  or  part  of  an  endowment  (as  the 
case  may  be)  originally  given  to  charitable  uses  less 
than  fifty  years  before  the  commencement  of  the  Act 
(the  2nd  of  August,  1869),  unless  the  governing  body 
of  such  endowment  assent  to  the  scheme.  The 
endowments  in  question  fall  within  the  fifty  years' 
limit.  The  governing  body  declined  to  assent  to  the 
scheme  of  1890.  The  Commissioners  were  thus 
placed  under  the  necessity  of  excluding  these 
endowments  from  the  operation  of  their  schentiB. 
This  they  did  in  express  twms. 

On  the  hearing  of  this  action  I  was  asked  by 
the  counsel  for  the  Attomey-Gteneral  to  deoUre 
as  a  matter  of  law  that  these  endowments  neces- 
sarily and  expressly  excluded  were  included  in 
the  Commissioners'  scheme.  Obviously  no  snch 
declaration  could  be  made.  I  then  directed  that 
a  scheme  should  be  settled  of  the  excepted  endow- 
ments. The  governing  body  were  at  not  disponed 
not  to  object  to  the  direction  for  a  scheme,  bat 
ultimately  they  did  oppose  it.  There  was  no  appeal 
from  my  order,  and  it  is  now  binding  on  all  partiea. 
In  directing  a  scheme  I  left  every  question  open, 
holding  that  all  such  points  as  were  suggested  at 
the  hearing  could  be  better  dealt  with  when  any 
scheme  was  brought  in  for  consideration  and  after 
the  parties  had  adduced  their  evidence.  ^  ICy  reasons 
for  directing  a  scheme  were  the  altered  ciicnmstanoes 
arising  out  of  the  Act  of  1869  and  the  Commissioinen' 
scheme;  the  fact  that  the  income  of  the  excepted 
endowments  had  remained  unapplied  sinoe  iht 
severance  in  1890 ;  and  the  hope,  not  unreasonably 
entertained,  that  with  the  assistance  and  adrioe  of 
the  Attorney-General,  representing  the  Crown  by 
virtue  of  his  great  office,  some  proper  and  reaaonabb 
arrangement  might  be  come  to  between  the  Com- 
missioners and  the  governing  body.  The  Com- 
missioners have  power  to  alter  their  scheme*  bat 
only  within  the  limits  of  the  Act  of  1869;  and  the 
governing  bod^have  been  placed,  by  section  14  of  tiie 
Act  of  1869,  in  a  position  to  bargain  with  the 
Commissioners.  Since  the  order  was  made  there  has 
been  much  negotiation,  but  without  result.  The 
Commissioners,  as  they  are  entitled  to  do,  <1<v>J^Fy^  to 
make  the  alterations  in  their  scheme  which  the 
governors  suggest     The  governors  decline  to  part 
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with  the  rights  whioh  they  oonceive  themselTes  to 
he  entitled  to  by  yirtoe  of  section  14  and  otherwise, 
unless  the  scheme  of  1890  is  modified  in  aocordance 
with  their  saggestions.  The  operation  of  section  14 
of  the  Act  is  an  important  element  in  this  case.  The 
object  of  the  section  was  to  ^ve  efiPect  to  the 
intentions  of  charitable  donors  within  the  fifty  years' 
limit  by  preserving  their  endowments  intact  from  any 
interference  by  the  Commissioners  in  the  exercise  of 
the  large  powers  conferred  on  them  by  the  statute. 

The  effect  of  the  Act  is  remarkable.  Spealdng 
generally,  and  without  reference  to  anv  special  form 
of  gift,  the  intention  of  the  donors  within  the  fifty 
yeariB*  limit  was  that  their  gifts  to  the  hospital 
should  be  added  to  and  form  part  of  the  general 
mass  of  the  educational  funds  of  the  hospital.    But  in 

ee  result,  and  as  a  necessary  consequence  of  section 
and  of  the  refusal  of  their  assent  by  the  ffovemors, 
those  gifts  are  severed  from  the  general  funds  and  are 
left  as  a  separate  chuity  to  be  administered  by  the 
governing  body  as  they  existed  at  the  piissing  of  the 
Act  and  according  to  the  then  subsisting  constitution 
of  the  charity.  The  result  must  be  taken  to  have  been 
foreseen  by  the  Iiegislature.    Two  classes  of  cases 
presented   t}ieix\selves  for  consideration  during  the 
paanng  of  the  Act.     First,  ancient  foundations  to 
which  additional  endowments  had  been  made  within 
the  fifty  years'  limit;  and,  secondly,  entirely  new 
foundations  within  the  limit.    Between  these  two 
classes  a  distinction  might  have,  but  has  not,  been 
drawn.     The  result  is  that  foundations  of  the  first 
class  have  been  severed  into  two  parts.  The  additional 
endowments  in  the  first  class  might  have  been  diverted 
to  follow  ^e  destination  of  the  old  foundations,  but  it 
is  not  so.    They  stand  by  themselves,  and  constitute 
in  law  a  separate  endowment.     One  word  more  on 
section  14.    It  has  left  the  jurisdiction  of  this  court, 
tadb  as  it  is,  wholly  untoudied  in  regard  to  endow- 
ments within  the  fifty  years'  limit.     It  has  neither 
diminished  nor  increased  the  j  urisdiction.    The  utmost 
that  can  be  said  on  the  subject  is  that,  while  leaving 
the  jurisdiction  of  the  court  unimpaired,  it  may  form 
some  guide  or  assistance  to  the  court  in  the  exercise 
of  its  discretion  within  the  limits  of  its  jurisdiction. 
The  policy  of   the  section  seems  to  be    that    the 
exoepted  endowments  are  not  to  be  interfered  with 
nnneoessarily. 

In  the  argnment  the  scheme  of  1890  was  fully 
discnased.  For  the  purpose  of  this  judgment  a 
short  statement  of  its  leadinp^  provisions  will 
suffice.  It  was  framed  substantially  in  accordance 
with  the  recommendations  in  the  report  of  the  Boval 
Commissioneis  referred  to  in  the  preamble  of  the  Act 
of  1869.  The  preamble  states  that  by  their  report  the 
ConuniBsioners  recommended  various  changes  in  the 
government,  management,  and  studies  of  endowed 
schoola,  and  in  the  application  of  educational  endow- 
ments,  with  the  object  ot  promotiog  their  greater 
efficiency  and  of  carrying  into  effect  the  maLn  designs 
of  the  founders  thereof,  by  putting  a  liberal  educa- 
tion within  the  reach  of  children  of  all  classes,  and 
that  snoh  ol^ect  could  not  be  attained  without  the 
authority  of  ]Parliament.  It  is  plain  that  the  scheme 
of  1890  ooold  not  have  been  framed  without  statutory 
authority.  Such  a  scheme  could  not  have  been 
decreed  by  this  court.  Under  the  statute  several 
appeals  were  presented  to  the  Privy  Council  against 
some  of  its  provisions  as  drawn  by  the  Commis- 
sioners:  In  re  Christ' a  Hospital,  38  W.  E.  758, 
15  App.  C^  172.  But  the  scheme  as  it  now  stands 
was  ultimately  approved  by  Order  in  Council,  and 
became  binding  on  the  2nd  of  August,  1890.  It  has 
a  stafotory  force.  The  scheme,  so  far  as  relates  to 
proper^  comprised  in  it,  remodelled  and  reconstituted 
thfl  bo^  chtfged  with  the  power  and  the  duty  of 


general  management,  and  thereby  in  point  of  law 
created  a  new  governing  body.  It  cont^plated  and 
provided  for  the  removal  of  the  great  boarding- 
school  from  London,  the  sale  of  the  old  site,  and 
generally  made  great  changes  in  the  government  and 
adminisb»tion  of  the  charity.  The  available  income 
under  the  scheme  has  fallen  off  gradually  from  1891 
to  1894.  The  average  deficiency  of  income  to  meet 
expenditure  is  about  £3,000  a  year.  The  income 
of  the  excepted  endowments  would  supply  the 
deficiency.  To  meet  the  deficiency,  capital  funds 
included  in  the  scheme  of  1890  have  been  sold.  The 
decrease  in  income  during  the  four  years  is  more  than 
ihe  loss  of  income  through  the  sales. 

Belying  on  the  existing  circumstances  and  the 
finanmyi  condition  of  the  main  educational  charity 
since  the  scheme  of  1890,  the  Attorney-General 
strongly  urged  that  it  was  fit  and  proper  that  the 
income  of  the  excepted  endowments  should  be  applied 
in  aid  of  the  income  of  the  great  school  as  proposed 
by  his  scheme.  The  main  objection  of  the  governors 
is  addressed  to  the  j  urisdiction  of  the  court.  I  proceed 
now  to  consider  this  objection.  The  appeals  before 
the  Privy  Council  raised  questions  affecting  the 
general  character  and  objects  of  the  foundation  as 
well  as  its  governing  body,  and  in  the  judgment 
delivered  by  Lord  Selbome  the  material  parts  of  the 
instruments  which  determine  these  points  were  stated : 
In  re  Christ* a  Hospital,  38  W.  E.  758.  15  App. 
Cas.  176  to  179.  It  is  sufficient  for  me  to  refer  to 
that  statement,  without  repeating  it  at  length,  but 
supplementing  it  with  a  few  additional  statements 
relevant  to  the  present  question  and  drawing  atten- 
tion to  some  particular  points. 

The  governing  body  were  originally  incorporated 
and  constituted  governors  of  the  charity  by  the 
Boyal  Charter  of  Edward  VI.  By  the  charter 
power  was  conferred  on  the  governors,  or  a  majority 
of  them,  at  all  times  thereafter  when  and  as  often 
as  to  them  it  should  seem  expedient  or  necessity 
should  so  require,  to  ordain,  constitute,  and  make 
all  such  fit,  wholesome,  and  honest  ordinances, 
statutes,  and  rules  for  the  right  government  of  the 
charity  as  to  them  should  seem  good;  and  a  like 
power  was  conferred  on  them  from  time  to  time  to 
appoint,  create,  and  ordain  such  and  so  many  officers, 
ministers,  or  governors  under  them  in  the  hospital 
who  might  from  time  to  time  provide  for  the  poor 
therein  that  they  might  well  and  justly  be  ordered 
and  taken  care  of,  and  also  for  the  order  and  govern- 
ment of  the  same  poor  as  to  them  should  seem  good 
and  convenient.  The  objects  of  the  charity  in  refer- 
ence to  the  education  of  the  poor  are  to  be  found  ex- 
pressed in  general  terms  in  the  charter  and  in  the  deed 
of  covenant  between  the  King  and  the  Corporation 
of  London,  which  must  be  read  in  connection  with 
the  charter.  But,  although  the  charitable  objects 
were  expressed  in  general  terms,  ample  power  was 
conferred  on  the  governors  (as  alreauy  shown)  of 
making  ordinances  and  of  appointing  officers  and 
governors  for  the  particular  regulation  and  adminis- 
tration of  the  charity  and  its  property.  Certain 
arrangements  with  respect  to  the  government  of  this 
and  the  other  hospitals  part  of  the  same  original 
foundation  subsequently  gave  rise  to  disputes  between 
the  City  of  London  as  governors  of  all  the  hospitals 
on  the  one  hand,  and  the  officers  and  acting  governors 
of  the  several  hospitals  on  the  other ;  and  in  the  year 
1782  the  Act  22  Geo.  3,  c.  77,  wes  passed  for  the  pur- 
pose of  giving  validity  to  a  settlement  agreed  on  by 
the  disputing  parties.  The  disputes,  as  recited  in  the 
Act,  were  touching  their  respective  rights,  powers, 
and  privileges  in  the  ordering,  management,  govern- 
ment, and  disposition  of  the  hospitals  and  the  estates, 
possessions,  and  reversions,  and  revenues  thereto.  The 
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agreement  settiing  the  disputes  was  set  out  in  full 
in  the  Act.  The  agreement  contained  a  reoital  that 
f^t  benefit  had  been  derived  to  the  charitable 
institutions  from  the  mode  of  managing  and  oon- 
ducting  the  same,  and  from  the  voluntary  contribu- 
tions, grants,  bequests,  and  donations  of  the  elected 
governors;  and  another  recital  showing  that  the 
agreement  as  to  the  actual  ordinary  management 
of  the  hospitals  in  accordance  with  the  agreement, 
was  intended  to  be  perpetuaL  The  Act  con- 
firmed and  established  tne  agreement  according 
to  its  tenour.  The  efiPect  of  the  Act  was — ^in  the 
language  of  the  judgment  in  the  Privy  Council,  38 
W.  B.  760,  15  App.  Cas.,  p.  179— '*to  establish 
a  separate  governing  oody  for  Christ's  Hospital,  with 
full  powers  of  management  over  its  possessions  and 
a&irs."  This  separate  body  has  continued  ever 
since  to  manage  and  administOT  the  charity,  subject 
ovlj  to  such  of  its  possessions  and  rights  of  ad- 
ministration as  were  expressly  taken  away  by 
the  scheme  of  1890.  No  case  of  breach  of  trust  or 
maladministration  of  any  kind  is  suggested  by  the 
Attomey-C^eneral  against  the  governing  body.  There 
is  no  case  of  failure  of  the  trusts  or  of  the  charitable 
objects  of  the  excepted  endowments.  No  such  point 
was  raised  by  the  Attomey-Oeneral,  and  rightly.  It 
cannot  be  argued  that  any  such  failure  has  been 
caused  by  the  operation  of  section  14  in  severins  the 
funds.  The  trusts  remain  and  are  capable  of  being 
executed. 

These  are  the  facts  which  give  rise  to  the  question 
of  the  jurisdiction  of  the  court  in  settling  a  sdieme 
for  the  regulation  of  this  charity.  The  extent  and 
the  limits  of  this  jurisdiction  were  fully  discussed 
in  the  arg^ument.  Many  authorities  bearing  more  or 
less  on  the  present  case  were  cited,  and  reference  was 
made  to  an  able  and  useful  dissertation  on  the  subject 
contained  in  the  report  of  the  Bo3ral  Commissioners 
mentioned  in  the  preamble  of  the  Act  of  1869,  and  in 
mat  measure  founded  on  the  opinion,  given  in  evi- 
dence before  the  Commission,  of  eminent  lawyers,  sudi 
as  Lord  Westbury,  Lord  Hatherly,  Sir  Boundell 
Palmer,  Mr.  Wickens,  and  others.  For  the  purposes 
of  this  decision,  however,  I  think  it  unnecessarv  to 
examine  critically  the  authorities  dted  or  the  opimons 
referred  to.  I  prefer  to  state  mj  opinion  broadly.  I 
hold  that  it  is  beyond  the  jurisdiction  of  the  court  to 
sanction  the  Attomey-G«neral*s  scheme  in  the  face 
of  the  opposition  of  the  existing  governing  body. 
Their  title  is  founded  on  Boyal  Charter  and  is  estab- 
lished by  Act  of  Parliament.  To  whatever  lengths 
the  court  ma^  have  gone,  it  has  never  assumed  legis- 
lative authority ;  it  has  never  by  a  stroke  of  the  pen 
at  one  and  the  same  time  revoked  a  Bo3ral  Charter  and 
repealed  an  Act  of  Parliament.  It  has  never  ousted 
from  their  rights  of  administering  the  charitable  trusts, 
such  a  body  as  the  present  governors  against  their 
will,  and  that,  too,  in  a  case  where  no  breach  of  trust 
is  charged.  There  is  no  authority  in  the  books  for 
anjr  such  proposition.  Yet  such  is  the  proposition 
which  unaerhes  the  Attomey-Ctoneral's  scheme.  I 
consider  that  I  am  not  at  liberty  to  deprive  the 
existing  governing  body  of  their  right  of  control  over 
the  income  of  the  funds  vested  in  them,  either  per- 
manently, as  proposed  by  the  scheme,  or  tempon^y, 
as  suggested  oy  the  Attomey-Qeneral  in  his  reply. 
In  a  word  I  cannot,  under  guise  of  executing  the 
trusts  cy-pre$,  upset  the  constitution  of  the  present 
eoveming  bod^,  or,  by  transferring  their  powers  and 
duties  of  administering  the  trusts  to  another  body, 
reduce  them  to  the  position  of  being  bare  trustees  of 
the  funds  vested  in  them.  To  establish  such  a  scheme 
as  that  submitted  by  the  Attomev-C^eneral  nothing 
less  than  an  Act  of  Parliament  will  suffice. 

I  now  torn  to  the  scheme  brought  in  by  the  governors. 


As  the  Attoroey-C^eneral  has  not  had  an  opportonity 
of  fully  considering  it,  and  as  his  views  of  such  mattan 
are  always  treated  with  respect  by  the  court,  the 
observations  which  I  propose  to  make  will  be  of  a 
general  nature  only,  and  I  shall  avoid  all  matters  of 
detail.  [His  lordship  then  discussed  the  scheme  pro- 
posed by  the  governors,  and  held  that  the^  had  sub- 
stantially made  out  their  case  for  establishing  a  day- 
school  in  or  near  London  of  the  nature  proposed,  that 
being  obviously  within  the  scope  of  the  charity.  He 
refemd  the  matter  to  chambers  for  further  considera- 
tion, with  liberty  to  the  Attomey-Gteneral  to  bring  in 
anj  further  or  other  scheme  not  inconsistent  with  the 
principles  of  this  judgment.] 

Leave  to  appeal  granted* 

Solicitors,  J.  M.   Cldbon;   Beaehcrqfl,   Thcmpum^ 
Hay,  4b  Ledtoard, 


In  re  Hood's  Tbusts.  (a.) 

Administraiion — Intestacy — WiU  eubeeguenUy  found— 
Grant  of  administrcUion  revoked —  Will  proved-^ 
Infant  next  of  kin  shares  paid  into  court  under  the 
Trustee  Belief  Act^FetUion  hy  executors  for  pay- 
mentoui. 

A  sum  of  money  paid  into  cofirt  under  the  T^rudse 
Belief  Act  by  the  administrator  of  a  supposed  intestate 
to  meet  shares  of  infants  under  the  intestacy,  urns  ordered 
to  he  paid  out  to  the  executor  of  a  subsequently  fosmd 
will,  ofier  revocation  of  the  grcmt  of  cuiministration. 

Petition. 

Eliza  Hood  Jacomb  Hood  died  on  the  27th  of  October, 
1889,  intestate,  as  it  was  then  tiiought.  Letters  of 
administration  of  her  estate  were  granted  on  the  Slst 
of  December,  1889. 

In  December,  1894,  a  will  was  discovered  and 
application  was  made  to  the  Court  of  Probate  to 
revoke  the  grant  of  administration.  The  srant  was 
revoked  on  the  12th  of  August,  1895,  and  the  will 
was  proved  on  the  28th  of  August,  1895.  Money  had 
been  paid  into  court  by  the  administrator  under  the 
Trustee  Belief  Act  to  meet  the  shares  of  certain 
infants  who  were  next  of  kin.  Some  of  these  infMiti 
had  attained  twenty-one  and  their  shares  had  been 
paid  out  to  them,  but  there  remained  still  a  sum  in 
court. 

This  was  a  petition  by  the  administrator  under  the 
intestacy  and  oy  the  executor  of  the  will  for  payment 
out  to  the  latter  of  that  sum.  Under  the  will  the 
infants  took  legacies,  but  these  were  smaller  tiiaa 
their  shares  as  next  of  kin.  The  infants  whose  shares 
had  already  been  paid  over  to  them  had,  on  the  appli- 
cation of  the  executors  of  the  will,  refunded  the  same. 
The  infants  had  been  served  with  the  petition. 

E,  C.  Macnaghten,  for  the  petition. — I  know  of  no 
case  in  point,  but  I  submit  that  on  principle  the 
petitioners  are  entitled  to  have  this  fund  transleKTed 
to  them. 

Stanley  Fisher,  for  the  infants. 

North,  J.,  made  the  order  asked  for  subieot  to  as 
affidavit  being  produced  that  the  infantr  legMM 
had  beeoi  paid  or  secured  to  them. 

Solicitors,  Dale,  Newman,  A  Co. 
(a.)  Beported  by  B.  SiLLmc»  Esq.,  Banister-at-Law. 
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High  Cotjbt. 


Ik  be  Obpobd  (ComrrBss). 


High  Cotjbt. 


North,  J.  j  ^^- 1^'  ^^• 

In  re  Obfobd  (CouirrBSs). 
Cabtwbioht  V,  JDel  Balzo.  (a.) 

Mand  revenue  —  EBtate  duty  —  8etUement—Pou)er  of 
appointment — Appointment  of  specific  portion  to  one^— 
Bmdue  of  settled  fund  appoitUed  to  others — Appor- 
tionment of  duty— Finance  Act,  1894  (57  ik  58  Vict, 
c.  30),  s.  6,  sub-section  (4) ;  «.  8,  suh-section  (4) ;  a. 
14,  sub-section  (1). 

By  a  settlement  of  1841  a  fund  was  directed  to  be 
laid  out  in  t?ie  purchase  of  lands  to  be  held  on  trusitfor 
A,  for  life,  with  remainder  as  B.  should  by  will 
appoint.  B,  died  in  1886  in  A,*s  lifetime,  having  by 
by  wiU  directed  the  reconversion  into  money  of  the  trust 
premises,  and  appointed  a  specific  amount  part  thereof 
to  C,  absolutely,  and  the  residue  to  others.  The  life 
tenant  A,  died  after  the  Finance  Act,  1894,  came  into 
operation.  The  fund  had  never  been  invested  in  the 
purchase  of  land. 

Held,  (1)  that  the  fund  must  be  treated  as  land;  (2) 
iJuUit  was  ** property  which  passed**  on  the  death  of 
A.,  and  was  therefore  liable  to  estate  duty  under  section 
\  of  the  Finance  Act ;  (3)  titat  the  amount  appointed  to 
C,  was  a  "  sum  charged  on  the  property  **  within  the 
meaning  of  section  14,  sub-section  (1) ;  and  (4)  that  the 
estate  duty  on  the  whole  appointed  fund  should  be  borne 
rateably  by  0,  and  the  appointees  of  the  rest  of  the 
fund. 

Originating  smnmonB. 

By  a  settlement  made  in  1841  in  contemplation  of 
the  marriage  of  the  Earl  of  Orfoid  with  the  Countess 
of  Orford,  certain  property  belonging  to  the  countess 
WIS  assigned  to  trustees  upon  trust,  as  it  fell  into 
possession,  to  convert  into  money,  and  to  invest  the 
proceeds  in  the  purchase  of  real  estate  in  England 
sod  Wales  to  be  settled  to  certain  uses  therein  men- 
tioned, with  remainder  to  the  use  of  the  earl  for  life, 
with  remainder  to  the  use  of  the  first  and  other  sons 
of  the  marriage  successively  in  tail  male,  with 
remainder  to  trustees  upon  trust  to  raise  portions, 
and  subject  thereto  it  was  declared  that,  in  case  the 
countess  died  in  the  lifetime  of  the  earl  (which 
«vent  happened),  the  trustees  should  stand  posnessed 
of  the  hereditaments  to  be  purchased  upon  such 
tmstii  as  the  countess  should  by  will  or  codicil 
appoint. 

*   There  were  no  sons  of  the  marriage,  and  only  two 
daughters,  one  of  whom  was  the  Duchess  del  Balzo. 

The  oountess,  by  her  will  made  in  1877,  appointed 
ail  the  property  which  she  had  power  to  appoint 
under  the  settlement  of  1841  to  trustees  upon  trust 
to  sell  and  convert,  and  to  stand  possessed  of  the  pro- 
ceeds upon  trusts  therein  mentioned. 

By  a  codicil,  the  oountess,  after  reciting  the  ap- 
pointment made  by  her  will,  directed  that  the  trus- 
tees of  the  will  should,  out  of  the  proceeds  of  the 
sale  and  conversion,  pay  to  her  daughter  the  Duchess 
del  Balzo  the  sum  of  £35,000  absolutely  free  from 
all  limitations  and  restrictions ;  and  subject  to  such 
payment  should  stand  possessed  of  the  residue  of  the 
said  moneys  upon  the  trusts  which  would  under  her 
will  have  heea  applicable  thereto  if  such  residue 
had  been  the  whole  of  the  same  trust  moneys. 

The  Countess  of  Orford  died  on  the  9th  of 
Koirember,  1886. 

The  Earl  of  Orford,  the  life  tenant,  died  on  the  7th 
of  December,  1894. 

The  trust  fund  had  never  been  invested  in  the  pur- 
ohaee  of  lands. 

(a.)   Beported  by  B.  Sillbic,  Esq,,  Barrister-at- 
Xaw. 


Estate  duty  had  been  paid  by  the  trustees  of  the 
settlement  of  1841  on  the  whole  of  the  appointed 
fund. 

One  of  the  questions  raised  by  this  summons  was 
how  the  estate  duty  was  to  be  borne  as  between  the 
£35,000  appointed  to  the  Duchess  del  Balzo  and  the 
residue,  of  which  the  duchess  was,  in  the  events 
which  happened,  tenant  for  life,  and  Viscount 
Ezmouth  hiul  a  contingent  reversion. 

Vernon  Smith,  Q,0,,  and  MacSwinney,  for  the 
Duchess  del  Balzo. — ^Estate  duty  is  now  substituted 
for  the  duties  imposed  by  the  Customs  and  Inland 
Bevenue  Acts,  1881  and  1889,  and  Stirling,  J.,  in  In 
re  Bourne,  41  W.  B.  70,  [1893]  1  Ch.  188,  decided 
that  the  duties  under  those  Acts  were  in  the  nature 
of  probate  duty,  and  must  be  borne  by  the  testator's 
residuary  estate.  In  re  Croft,  40  W.  B.  425,  [1892] 
1  Ch.  652,  the  question  was  said  to  depend  on  inten- 
tion, and  the  mtention  here  clearly  was  that  the 
£35,000  should  be  free  from  all  charges.  In  re 
Shaw,  43  W.  B.  315,  [1895]  1  Ch.  343,  is  also  dis- 
tinguishable. 

Swinfen  Eady,  Q.C,  and  Bryan  Farrer,  for  Vis- 
count Ezmouth. — ^The  question  depends  on  the  Finance 
Act,  and  the  Act  alone  must  be  looked  at.  Inde- 
pendently of  the  Act,  we  say  that  In  re  Croft  and 
in  re  Shaw  apply  rather  than  In  re  Bourne. 

Seward  Brice,  Q.C,  and  Rowden;  Ourdon,  and  A. 
Adams,  appeared  for  other  parties. 

The  Fmanoe  Act,  1894  (57  &  58  Vict.  c.  30), 
s.  1,  provides :  "  In  the  case  of  every  person 
d^g  after  the  commencement  of  this  part  of 
tnis  Act,  there  shall  ...  be  levied  and  paid, 
upon  the  principal  value  ascertained  as  herein- 
after provided,  of  all  property  real  or  personal, 
settled  or  not  settled,  which  passes  on  the  death  of 
such  person,  a  duty  called  *  estate  duty.'  .  .  ." 
Section  6,  sub-section  (4),  enacts,  **  Estate  duty,  so 
far  as  not  paid  by  the  executors,  shall  be  ooUeoted 
upon  an  account,  setting  forth  the  particulars  of  the 
property,  and  delivered  to  the  commissioners  within 
six  months  after  the  death,  by  the  person  accountable 
fortius  du^.  .  .  ."  Section  8,  sub-section  (4), 
enacts :  "  Where  property  passes  on  the  death  of  the 
deceased  and  his  executor  is  not  accountable  for  the 
estate  duty  in  respect  of  such  property,  every  person 
to  whom  any  property  so  passes  for  any  beneficial 
interest  in  possession,  and  also  to  the  extent  of  the 
property  actutdly  received  or  disposed  of  by  him, 
every  trustee,  guardian,  committee,  or  other  person 
in  ¥^om  any  interest  in  the  property  so  passmg,  or 
the  management  thereof  is  at  any  time  vested,  and 
every  person  in  whom  the  same  is  vested  in  possession 
by  ahenation  or  other  derivative  title,  shall  be 
accountable  for  the  estate  duty  on  the  property,  and 
shall  within  the  time,  &c.,  .  .  .  deliver  and 
verify  an  account  of  the  property."  Section  14,  sub- 
section (1),  enacts :  **  In  the  case  of  property  which 
does  not  pass  to  the  executor  as  such,  an  amount 
equal  to  the  proper  rateable  part  of  the  estate  duty 
may  be  recovered  by  the  person,  who,  being 
authorized  or  required  to  pa^  the  estate  duty  in 
respect  of  any  property,  has  paid  such  duty  from  the 
person  entitled  to  any  sum  charged  on  the  property 
(whether  as  capital  or  as  an  annuity  or  otherwise) 
under  a  disposition  not  containing  any  express  pro- 
vision to  the  contrary." 

NoBTH,  J.— The  first  question  is  whether  any  duty 
is  payable  in  respect  of  the  appointed  property.  The 
Earl  died  after  the  Finance  Act  came  into  operation, 
and  we  have  to  look  to  that  Act  to  see  whether  the 
duty  is  payable  or  not.  [The  learned  judffe  read  sec- 
tion 1  and  continued : — 1    Among  other  duties  which 
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were  put  an  end  to  by  that  section  was  probate  duty, 
BO  that  probate  daty,  or  its  equivalent,  is  no  longer 
payable  in  the  ceases  to  which  uiis  Act  applies.  [The 
learned  judge  then  read  section  6,  sub-sections  1,  2, 
4,  and  continued : — ]  The  property  we  are  dealing 
with  is  property  which  was  set  free  by  the  death  of  the 
Earl.  But  it  was  not  under  his  will  that  it  was  dis- 
posed of ;  it  was  not  his  property  at  all,  and  therefore 
his  executor  had  not  to  pay  duty  upon  it,  because  his 
executor  was  only  bound  to  pay  estate  duty  in  respect 
of  the  personal  property  which  the  deceased  was  com- 
petent to  dispose  of  at  his  death,  and  this  is  not  pro- 
perty which  the  late  Earl  could  dispose  of.  The  case 
IS  therefore  one  in  which  sub-section  4,  and  not  sub- 
section 2,  of  section  6  applies.  [The  learned  judge 
then  read  section  8,  sub-sections  3  and  4,  and  con- 
tinued : — ]  So  that  by  sub-section  3  two  things  are 
provided :  the  executor  of  the  deceased  has  to  specify 
in  a  proper  account  all  the  property  in  respect  of 
which  estate  duty  is  pavable  on  the  deatii  of  the 
deceased,  whether  it  is  the  deceased's  property  or 
not ;  but  his  liability  to  pay  estate  duty  is  limited  to 
.  the  personal  property  which  the  deceased  was  com- 
petent to  dispose  of  at  his  death.  [The  learned  judge 
read  section  14,  sub-section  1,  and  continuea : — ] 
Therefore  the  section  contemplates  that  in  all  cases 
coming  within  it,  if  the  executor  or  person  who  has 
to  pay  duty,  the  trustee  or  whoever  he  may  be,  has 
paid  the  duty  before  handing  over  a  share  or  a  sum 
of  money,  l^en  he  may  charge  against  the  person  to 
whom  he  is  handing  over  the  money,  or  recover  from 
him,  if  necessary,  the  amount  required  for  the  duty. 

Now,  it  is  said  that,  looking  at  those  sections,  it  is 
dear  from  In  re  Bournp  (a  case  relating  to  estate 
duties  imposed  by  the  Customs  and  Inland  Bevenue 
Acts,  1881  and  1889^  that  estate  duty  is  analogous  to 
probate  duty,  and  that  the  incidence  of  estate  duty 
must  therefore  be  the  same  as  that  of  probate  duty, 
and  that  Stirling,  J.,  so  decided  in  respect  of  the 
estate  of  a  testator  who  was  dealing  with  his  own 
estate.  But  ^e  present  case  is  quite  different.  It  is 
not  a  case  of  dealing  with  a  testator's  own  estate.  It 
is  a  case  of  propertv  x>as8ing  under  limitations  with 
which  the  person  dying  has  nothing  to  do,  except 
that  his  death  sets  the  property  free,  which  passes 
under  those  limitations  to  persons  who  take  what  is 
at  the  present  time,  in  equity,  landed  estate,  with 
respect  to  which  there  is  no  probate  duty  existing 
and  never  was. 

Now,  that  being  so,  I  must  look  at  the  provisions 
of  this  Act  itself,  and  say  upon  whom  l^e  estate  duty 
payable  in  respect  of  this  real  estate  is  to  fall ;  and  it 
seems  to  me  that,  under  the  section  I  have  read,  it  is 
intended  it  shall  fall  upon  the  beneficiary,  and  not 
upon  anyone  else;  and  on  the  beneficiary  or  bene- 
ficiaries, as  the  case  may  be,  according  to  their  respec- 
tive intereet«. 

Section  14,  sub-section  2,  shows  that  inasmuch  as 
there  may  be  difficulties  at  times  in  ascertaining  what 
the  duty  is,  or  a  dispute  about  it,  such  question  may 
be  determined  by  application  to  the  court.  Then 
sub-section  (1)  of  that  section  provides  that  the 
person  who  has  the  estate  may  recover  ba<^  any  duty 
he  has  paid  from  a  person  entitled  to  a  charge  on  the 
property ;  and  if  there  is  a  dispute  with  respect  to  it, 
then  it  may  be  settled  by  the  court.  I  think,  there- 
fare,  that  the  Duchess,  who  takes  £35,000,  must  bear 
the  estate  duly  payable  in  respect  of  that  amount. 
I  say  so  independently  of  the  14th  section  of 
the  Act,  but  I  also  think  the  14th  section  applies, 
because  I  think  that  sum  is,  to  use  the  language 
of  that  section  a  "  sum  charged  on  such  property." 
There  is  a  direction  to  sell  the  estate  and  pay 
that  amount  out  of  the  proceeds  thereof,  lliat 
seems  to  me  clearly  to  amount  to  a  charge  of  this 


money  upon  the  estate.  The  legatee  is  entitled  to 
have  the  amount  raised  out  of  the  estate ;  but  if  the 
legacy  is  paid  off  there  is  an  end  of  the  matter ;  the 
legatee  has  no  further  interest  and  cannot  enforce  any 
trust  for  sale.  Therefore,  if  the  person  behind  the 
legatee  raise  the  monev  by  mor^;age  and  pay  off  the 
legatee,  the  legatee  could  not  insist  upon  the  property 
being  sold.  Even  if  a  sale  was  necessary,  the  legatee 
could  not  insist  on  a  sale  of  more  than  was  necessary 
to  pay  off  the  amount  to  which  the  legatee  was  en- 
titled. Therefore  the  legatee,  as  to  the  £35,000,  has, 
in  my  opinion,  under  the  24th  section  a  charge  upon 
the  estate.  In  such  case  "  an  amount  equal  to  the 
proper  rateable  part  of  the  whole  estate  duty  mav  be 
recovered  by  the  person  who,  being  authorisM  or 
required  to  pay  the  estate  duty  in  respect  of  any 
property,  has  paid  such  duty  from  the  person  entitled 
to  any  sum  charged  on  such  property."  Now,  the 
persons  who  under  the  settlement  are  liable  in.  the 
first  place  to  accotmt  for  the  duty  are,  I  sup- 
pose, the  trustees  of  the  settlement.  But  if  not, 
the  persons  to  account  for  the  duty  in  respect 
of  this  £35,000  would  be  the  executors,  to  whom 
the  money  would  have  to  be  paid,  and  to  whom 
the  money  is  appointed ;  and  if  they  have  paid 
it  themselves  they  clearly,  in  my  opinion,  would  be 
entitled  to  charg^  it  against  the  duchess  in  respect  of 
this  £35,000,  or  if  it  has  been  otherwise  reoeived  by 
her,  they  might  recover  it  back  from  her  under  this 
section. 

As  to  costs,  I  think  the  rule  is  now  estabUshed 
that,  in  the  case  of  an  appointed  fund  the  costs 
must  be  paid  rateably  out  of  the  appointed  shaxtas, 
and  not  out  of  the  residue. 

Solicitors,  Caprons,  DaUon^  ffitchirUt  A  Brabant; 
Burch,  Whitehead,  A  Davidson;  NichoU,  Manitty^  i 

Co. 


Jan.  14. 


Q.  B.  Div.  \ 

(Wright  and  Kennedy,  JJ.)/ 

Norwich  Union  Firk  Insurance  {AppeUanU)  v. 
Maoee,  Surveyor  of  Taxes  {Respondent),  (a.) 

Inland  revenue — Income  tax — Interest  on  foreign  invest^ 
menta  of  English  company — Profits  invested  abroad — 
Schedule  D  of  6  d:  6  Vict.  c.  35,  s.  100. 

An  insurance  company,  having  its  head  offices  at 
Norwich,  carried  on  business  abroad  by  means  of 
branches  in  New  York,  New  Zealand,  and  elsewhere. 
In  order  to  do  so,  it  became  necessary  to  have  capital 
invested  ahrocul,  and  from  time  to  time  to  add  to  these 
foreign  investments  as  the  business  of  the  company  in- 
creased. For  this  purpose  the  interest  accruing  from 
these  investments  was  set  aside  and  invested  abroad^  and, 
although  shown  in  the  credit  account  of  the  isnnual 
balance-sheet  of  the  company  issued  from  the  head  office 
in  England  as  profits,  vxu  never  specifically  remitted  to 
or  received  in  the  United  Kingdom. 

Held,  that  these  investments  abroad  were  neoe^earyfar 
the  profitable  carrying  on  abroad  of  the  cofnpatity^s 
business,  and  that  the  interest  arising  from  siteh  tn>ek- 
ments  was  taxable  as  profits. 

Case  stated  by  the  Income  Tax  Commiiwianqra, 
At   a   meeting   of   the   Commissioners,    held   at 
Norwich,  the  appeUants,  the  Norwich  Union  Firs 
Insurance  Co.,  appealed  against  an  income  tax  mwna 
ment  made  upon  them  for  the  year  ending  ti^e  Mi 
of  April,  1894,  under  schedule  D. 
The  facts  set  out  in  the  case  were  as  f oUows : — The 


(a.)  Beported  l^  Sbskinb  Bsip,  Esq.,  Barrister* 
at*Law. 
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AppellanU  were  an  English  oompany  with  their  regis- 
tmd  and  head  offioe  at  Normoh,  where  the  directors 
and  shareholders  met,  the  dividends  were  declared, 
and  all  the  affairs  of  the  oompany  were  directed  and 
controlled.  The  business  carried  on  out  of  the 
United  Kingdom  was  conducted  by  the  managers  of 
the  various  oranches  abroad  who  were  appointed  by 
and  acted  under  power  of  attorney  nffned  by  nine 
directors  of  the  oompany  at  Norwidi,  and  such 
managers  had  the  power  to  accept  risks  and  issue 
policies  without  prior  reference  to  the  head  office, 
whereas  in  the  case  of  the  agencies  in  England 
covenants  only  were  given,  and  the  directors  in  the 
head  offioe  determined  whether  to  accept  or  decline 
risks.  The  annual  income  of  the  oompany  was 
derived  from  premiums,  interest  on  investments,  fees 
and  profits  on  sales  earned  at  the  head  and  branch 
offices,  the  whole  beins  brought  into  one  account  and 
let  of  books,  kept  and  entered  up  at  the  head  office 
as  set  forth  in  the  annual  balance-sheets  which  were 
issued  by  the  head  office  alone. 

The  assessment  of  £65,787  made  upon  the 
appellants  was  based  on  their  own  return,  which 
induded  profits  and  losses  made  at  all  the  branches. 
This  som  included  an  item  of  £17,157  for  untaxed 
interest,  and  an  item  of  £12,841  for  profits  made  at 
the  New  York  and  New  Zealand  branches.  The  appel- 
lants sought  to  have  the  assessment  amended  by  having 
(a)  £5,502  deducted  from  the  item  of  untaxed  interest, 
as  being  dividends  upon  various  foreign  securities 
payable  out  of  and  not  spedfical^  remitted  to  or 
reoetved  l^  them  in  the  United  Kmgdom ;  and  {b) 
£12,841  deducted,  as  being  profits  made  at  some  of 
the  foreign  branches  and  not  specifically  remitted  to 
or  received  by  them  in  the  United  Kingdom. 

^e  £5,502  represented  part  of  the  profits  made 
abroad,  and  instead  of  being  spedfioally  remitted  to 
this  country  was,  with  other  funds  of  the  appellants, 
reinvested  in  American  securities,  but  the  amount 
was  acoounted  for  at  the  head  office  here  and  included 
in  the  general  account. 

It  was  contended  by  the  oompany  (a)  that  the 
dividends  upon  the  foreign  securities  ought  to  be 
nssoseod  under  the  4th  case  of  section  100  of  5  &  6 
Yiot.  c  35,  and  that,  therefore,  the  assessment  should 
be  restricted  to  the  sums  actually  received  in  Ghreat 
Britain,  and  that  the  sum  of  £5,502  not  having  been 
received  in  this  country  by  the  company,  the  assess- 
ment should  be  reduced  by  that  sum :  Colquhoun  v. 
Brooks,  38  W.  B.  289,  14  App.  Gas.  493;  (6)  that,  as 
to  the  £12,841  profits  made  oy  foreign  branches,  they 
fell  to  be  assessed  under  case  5,  and  as  they  had  not 
been  remitted  to  or  received  in  this  country,  they 
were  not  liable  to  assessment.  For  the  Surveyor  of 
Taxes  it  was  contended  first  that,  even  if  the  dividends 
on  the  foreign  securities  fell  to  be  assessed  under  case 
4,  thoae  dividends  had  been  constructively  received 
heve :  Scottish  Mortgage  Co.  of  New  Mexico  v.  McKelvie, 
24  Sod.  L.  Bep.  87,  2  Tax  Cas.  165;  and  secondly, 
that  as  the  company  was  an  English  oompany  the 
whole  of  the  profits,  wherever  made,  were  assessable 
under  the  first  case  in  schedule  D,  whether  specifically 
remiUed  to  this  country  or  not. 

The   Commissioners  dismissed  the  appeal  by  the 
company,  and  confirmed  the  assessment. 
The  company  appealed. 

Bighorn,  Q.(7.,  and  Loehnis,  for  the  company. — ^The 
intereet  arising  from  these  various  foreign  invest- 
ments are  not  "profits*'  that  are  taxable  under 
schedule  D.  The  mone^  so  accruing  is  not  received 
either  really  or  comstmctively  by  the  company.  It  is 
not  **  income."  The  balanoe-dieet  shows  tnat  this 
inteiest  has  aocmed,  but  not  as  income,  for  it  has 
been  at  onoe  invested  to  form  part  of  the  reserve 


capital.  The  case  of  the  Scottish  Mortgage  Oo,  of 
New  Mexico  v.  McKelvie  is  distinguishable  from  this 
case,  and  does  not  apply.  The  business  of  the  Scot- 
tish Mort^^age  Co.  was  to  lend  money  out — 
money  which  they  borrowed  expressly  for  the  pur- 
pose of  advancing  again.  It  was  held,  and  quite 
rightly,  that  the  profits  so  made  were  taxable. 

Sir  B.  Webster,  A.Q.,  and  Danckwerts,  were  not 
called  upon  to  argue  for  the  Crown. 

Weight,  J. — ^The  real  question  we  have  to  decide 
is  whether  these  investments  made  abroad  by  the 
company  are  necessary  to  form  the  trading  oai^tal 
required  to  enable  them  to  profitably  carry  on  their 
business  in  America.  There  can  be  no  doubt  that  the 
oompany  could  not  carry  on,  or  at  any  rate  could  not 
so  conveniently  or  profitably  carry  on,  their  American 
business  unless,  as  their  business  increased,  they  con- 
stantly augmented  their  reserves  in  America.  If  the 
mon^  required  to  increase  these  funds  there  were  not 
raised  in  uiat  country  then  it  would  be  compulsory  on 
the  oompany  to  send  out  capital  from  Bngland.  It 
follows,  therefore,  that  these  investments  are  not 
made  simply  for  the  purpose  of  capital  investment, 
but  are,  in  fact,  ^art  of  the  trading  assets  of  the 
company,  and  the  mterest  arising  therefrom  is  liable 
as  a  trade  profit.  For  these  reasons  I  think  the 
Commissioners  were  right  in  treating  the  interest 
accruing  ^m  such  investments  as  part  of  the  trading 
gains  of  tiie  company  liable  to  income  tax. 

Ebnkedy,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Nye  df  Morston. 

Solicitor  for  the  Crown,  The  Solicitor  of  Itdand 
Bevenue, 


From  Chan.  IHv.    ) 
(Lindl^,  Kay,  and  >  Feb.  26. 

A.  L.  Smith,  L.JJ.) ) 

In  re  Sakdebs'  SETTLEMBirr.  (a.) 

Solicitor — Co$t$ — Taxation — Scale  fee — Orant  of  ease' 
ment  —  Conveyance  —  Solicitors*  Bemuneration  Act, 
1881  (44  <fc  45  Vict,  c.  U)— General  Order,  Schedule 
/.,  Part  I. 

A  deed  creating  an  easement  for  the  first  time  does  not 
come  within  the  scale  of  charges  prescribed  by  Schedule 
/.,  Part  /.,  of  the  General  Order  made  in  pursuance  of 
the  Solicitors*  Bemuneration  Act,  1881. 

In  re  Stewart,  37  W.  B.  484,  41  Oh.  D.  494, 
followed. 

In  re  Eamshaw-Wall,  42  W.  B.  567,  [1894]  3  Ch. 
156,  distinguished. 

Decision  of  North,  J.,  ante,  p.  309,  affirmed. 

Appeal  from  the  decision  of  North,  J.,  reported 
ante,  p.  309. 

By  an  order  of  North,  J.,  made  on  the  5th  of 
August,  1893,  the  London  County  Council  were 
ordered  to  pay  the  costs  of  the  investment  of  certain 
moneys  in  court  in  the  purchase  of  a  riffht  of  way, 
and  upon  tiie  taxation  of  these  costs  the  question 
arose  whether  they  were  within  the  scale  prescribed 
l^  Schedule  I.,  Part  I.,  of  the  General  Order  made  in 
pursuance  of  the  Solicitors'  Bemuneration  Act,  1881. 

The  facts  relating  to  the  investment  in  the  right 


(a.)  Beported  by  Abnold  Qlover,  Esq.,  Barrister- 
at-Law. 
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of  way  were  shortly  as  follows.  In  1888  the 
Metropolitan  Board  of  Works  (the  predecessors  of  the 
London  Oounty  Coonoil)  hooght  some  land  at 
Denmark-hill,  which  formed  part  of  a  settled  estate 
to  which  one  B.  A.  Sanders  was  benefioiaJly  entitled 
subject  to  certain  oharges.  It  was  subsequently 
desired  to  lay  out  the  Sanders  estate  for  bmlding, 
for  which  puix>ose  it  was  necessary  to  connect  a  roM 
which  it  was  proposed  to  make  in  the  Sanders  estate 
with  a  road  called  Fawnbrake-avenue  on  an  adjoin- 
ing settled  estate  belonging  to  certain  persons 
named  Ghibbins.  An  agreement  was,  therefore,  on 
the  21st  of  Julv,  1893,  entered  into  whereby  B.  A. 
Sanders  agreed  to  purchase  for  £516  the  ru^ht  to 
extend  Fawnbrake-avenue  over  a  strip  of  land,  40f  t. 
long  and  6ft.  wide,  belonging  to  the  Gubbins  estate. 
It  was  also  agreed  that  B.  A.  Sanders  should  within 
two  years  complete  the  proposed  road  on  the  Siuiders 
estate  and  dedicate  it  to  the  public ;  that  he  should 
have  a  right  of  way  over  the  strip  of  land  for  ^e 
purpose  of  completing  the  extension,  and,  after 
completion  and  until  dedication,  for  all  purposes ;  and 
that  the  owners  of  the  Ghibbins  estate  should,  until 
dedication,  have  a  right  of  way  over  the  proposed 
road  on  the  Sanders  estate.  Tins  agreement  was 
carried  into  e£Pect  by  an  indenture  of  the  4th  of 
September,  1894. 

ttule  2  of  the  (General  Order  made  in  pursuance  of 
the  Solicitors*  Bemuneration  Act,  1881,  provides  as 
follows : — 

**  (a)  In  respect  of  sales,  purchases,  and  mortgap^es 
completed,  the  remuneration  of  the  solicitor  having 
the  conduct  of  the  business,  whether  for  the  vendor, 
purchaser,  mortgagor,  or  mor<«agee,  is  to  be  that 
prescribed  in  Part  I.  of  Schediue  L  to  this  order, 
and  to  be  subject  to  the  regulations  therein  con- 
tained." 

'*{c)  In  respect  of  business  not  hereinbefore 
provided  for,  connected  with  any  transaction,  the 
remuneration  for  which,  if  completea,  is  hereinbefore  or 
in  Schedule  L  hereto  prescribed,  but  which  is  not, 
in  fact,  completed,  and  in  respect  of  settlements, 
mimng  leases  or  licences  or  agreements  therefor, 
reconveyances,  transfers  of  mortgage  or  further 
charges,  not  provided  for  hereinbefore  or  in  Schedule 
I.  hereto,  assignments  of  leases  not  by  way  of 
purchase  or  mortgage,  and  in  respect  of  all  other  deeds 
or  documents,  and  of  all  other  business  the  remunera- 
tion for  whidi  is  not  hereinbefore  or  in  Schedule  I. 
hereto  prescribed,  the  remuneration  is  to  be  regulated 
according  to  the  present  system  as  alterod  by 
Schedule  n.  hereto.*' 

The  taxing  master  held  that  the  scale  did  not  apply, 
inasmuch  as  this  was  the  creation  of  an  easement  for 
the  first  time,  and  came  within  the  decision  of  Kay, 
J.,  in  In  re  SUioarty  37  W.  B.  484,  41  Ch.  D.  494. 
North,  J.,  bein^  of  the  same  opinion,  dismissed  a 
summons  to  review  the  taxation. 

The  London  County  Counc^  appealed. 

W.  Baker  t  for  the  appellants. — ^This  was  a  purchase 
of  property  to  which  the  scale  applies.  In  re  Stewart 
is  distinguishable,  for  there  the  vendors  merely 
gave  a  licence  to  lay  pipes.  Here  the  vendors  parted 
with  the  whole  surface  of  the  strip.  The  purchase 
money,  too,  in  In  re  Btewart  was  smidl.  EEcre  it 
could  hardly  have  been  larger  if  the  freehold  of  the 
strip  had  been  sold.  The  case  comes  within  In  re 
EamBhoW'Wall,  42  W.  B.  667,  [1894]  3  Ch.  166, 
where  Chitty,  J.,  held  that  the  scale  applied  to  the 
sale  of  ao  advowson.  He  referred  also  to  CoverddU  v. 
Charlton,  27  W.  B.  367.  4  Q.  B.  D.  104,  and  In  re  Mer- 
chant Taylore*  Company,  33  W.  B.  642,  693 ;  30  Ch.  D. 
28. 

Channell,  Q.C.^  and  J,  Cent,  for  the  respondent.— 


The  case  falls  within  In  re  Stewart,  which  was  rightly 
decided.  Moreover,  this  is  something  more  than  a 
mere  sale  for  £516.  Mutual  obligations  were  imposed 
by  the  agreement. 

W.  Baker,  in  reply. — ^The  only  consideration  ex- 
pressed in  the  conveyance  itself  is  the  £616.  The 
word  "conveyance"  is  applicable  to  the  creation 
just  as  much  as  to  the  transfer  of  an  easement. 

LiNDLEY,  L.J.^-When  you  look  at  this  agreement 
it  is  obvious  that  it  is  not  merely  an  agreement  for 
the  purchase  of  a  right  of  way  across  the  strip.  It 
includes  that,  and  the  £616  is  the  only  money  con- 
sideration expressed  in  the  agreement ;  but  each  set 
of  trustees  is  accommodating  the  other,  and  the 
Gubbins  trustees  stipulate  not  only  for  the  £616,  but 
for  the  construction  of  this  road  across  Ghibbins*  pro- 
perty, and  for  the  right  to  use  it  before  it  comes  upon 
the  highway,  and  it  is  agreed  that  when  the  whole 
thing  18  done  it  shall  be  a  public  road.  That  agree- 
ment, therefore,  is  not  a  mere  agreement  for  pur- 
chase and  sale.  It  was  carried  out  by  the  doM  of 
the  4th  of  September,  1894,  which,  again,  is  not  a 
mere  conveyance  of  this  right  of  way  for  £616 ;  but  it 
is  that,  and  more.  On  approaching  the  question  we 
have  to  decide,  it  is  important  to  observe  that 
whether  the  solicitor  is  to  be  paid  according  to  the 
scale  of  fees  or  not  does  not  depend  upon  any  abstract 
question  of  law  as  to  whether  an  easement  is  pro- 
X>erty — ^in  one  sense  it  is  obvious  an  easement  is 
property— nor  does  it  depend  upon  whether  the 
grant  of  an  easement  can  be  called  the  conveyance 
of  an  easement.  What  we  have  to  consider  is  the 
scale  for  the  payment  of  solicitors.  The  gentleman 
who  drew  the  conveyance  of  September,  1894,  did  not 
take  up  the  position  that  the  scale  would  &pply>  but 
considered  that  he  miffht  charve  as  he  couta  before 
the  scale  was  invented,  accoroung  to  the  ordinary 
course.  Belying  upon  a  decision  of  In  re  Stewart,  he 
took  it  for  granted  that  the  scale  would  not  apply. 
The  costs  have  been  taken  in  for  taxation,  and  the 
taxing  master  has  taken  the  view  that  the  scale,  so 
far  as  regards  what  I  may  call  shortly  the  purchase 
of  that  easement,  the  right  of  way,  is  not  applioaUe ; 
and.  North,  J.,  having  taken  the  same  view,  the 
Count  J  Council  have  appealed  to  us,  and  the  object 
of  their  appeal  is  to  satisfy  us,  if  they  can,  that  the 
costs  ougnt  to  be  taxed  according  to  the  scale,  in 
which  case  those  costs  will  amount  to  about  £12  lOs., 
whereas  unless  the  scale  applies  the  costs  will  be 
about  £96.  The  question  is  of  a  littie  importaooe  in 
this  cue ;  but  it  is  perhaps  of  more  importance  from 
a  general  point  of  view. 

Now,  let  us  look  at  the  orders  which  relate  to  this 
mode  of  pavment.  There  is  no  doubt  that  the 
language  of  the  Solicitors'  Bemuneration  Act  of  1881, 
by  section  2,  is  large  enough  to  cover  these  rules  and 
any  othar  rules  which  mav  be  made  relating  to  the 
remuneration  of  solicitors  for  the  work  there  referred 
to,  which  may  be  called  conveyancing  work  and  non- 
contentious  work.  Bules  have  been  made  aooord- 
ingly ;  and  the  rules,  which  will  be  found  at  p.  d4d  of 
the  2nd  volume  of  the  Annual  Practice,  are  so  worded 
that  it  is  necessary  to  see  into  which  clause  any  par- 
ticular work  comes.  FHis  lordship  referred  to  nue  2 
of  the  (General  Order.]  If  you  look  at  that(obuise 
(a) )  alone,  I  am  not  prepared  to  sav  that  sooh  an 
agreement  or  conveyance  as  this  would  not  fall  within 
that  clause.  It  is  in  some  sense,  or  may  be  considered 
in  some  sense,  as  a  sale  and  purchase  of  this  ri^t  of 
wav ;  but  at  the  same  time  it  is  obvious,  when  yon 
look  at  the  deed,  that  that  is  not  a  full  description  of 
it.  If  you  look  at  it  as  a  sale  of  a  right  of  way,  yoa 
must  add  this,  that  it  is  a  good  deal  more  than  that. 
That  is  important  when  you  look  at  the  other  daosea 
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I  do  not  think  {b)  is  material ;  (c)  is  important.  [Hia 
lordahip  read  olaose  (c).]  Now,  that  takes  as  to  the 
Bobedule,  and  when  you  come  to  the  scbedole  you  find 
this.  Schedule  I.,  Part  L,  is  the  scale  schedule :  '*  Scale 
of  charges  on  sales,  purchases,  and  mortgages,  and 
rules  applicable  thereto."  Then,  looking  down,  you 
find  the  vendor's  solicitor  **  for  negotiating  a  euile,'* 
**  for  conducting  a  sale  of  property  by  public 
auction,'*  and  so  on,  may  charge  so  much.  Then 
there  is  "  when  the  proper^  is  sold  "  and  when  it  is 
not  sold ;  then  **  deducing  title  " ;  then  *<  purchaser's 
solicitor,"  which  I  suppose  this  would  be,  *'for 
negotiating  a  purchase  of  property  by  private  con- 
tract" so  much,  "for  investigating  title  to  freehold, 
copyhold,  or  leasehold  property,  and  preparing  and 
completing  conveyance  (induding  perusal  and  com- 
pletion of  contract,  if  any)  so  much.  When  you  come 
to  look  at  the  scale  you  see  it  is  a  percentage  on  the 
amount  of  money  consideration.  Then,  when  you 
look  a  little  further,  you  find  that  that  is  expanded 
in  Part  II.,  and  then  you  come  to  the  second  schedule. 
The  second  schedule,  I  think,  is  the  old  scale.  It  is 
Part  I.  of  Schedule  I.  as  altered  by  Schedule  II. 
Schedule  II.  is  for  business  not  otherwise  provided 
for. 

Now,  let  us  see  what  this  is.  It  appears  to  me 
th^  the  languase  is  somewhat  obscure;  it  is  not 
TOT  dear  whether  this  is  within  tiie  schedule  or 
scale  rule,  or  whether  it  is  within  the  other  rule.  I 
think,  when  you  look  at  the  language,  when  you  talk 
about  a  conveyance  of  properbr  and  sale  of  property, 
frimd  facie  the  language  is  adapted  to  existing  pro- 
perty and  to  the  transfer  of  it.  I  do  not  say  it 
could  not  possibly  be  extended  so  as  to  indude  what 
is  popularly  called  a  conveyance,  although  the  con- 
vcr^anoe  creates  the  thing  conveyed — perhaps  it 
might,  but  that  is  a  little  converting  the  thing ;  but 
when  you  look  at  the  substance  of  the  thing  and  bear 
in  mind  that,  as  a  rule,  the  consideration  is  small, 
whereas  the  trouble  may  be  very  great,  it  seems  to 
me,  in  a  simple  case,  the  conveyance  would  fall  under 
"  businets  not  otherwise  provided  for."  I  think  that 
would  be  the  business  pomt  of  view.  That  has  been 
the  view  adopted  already  in  In  re  Stewart,  and  I  do 
not  understand  In  re  Stewart  to  be  based  upon  the 
theory  that  an  easement  is  not  property ;  it  is  based 
iqxm  the  theory  that  such  a  deed  as  creates  an  ease- 
ment for  thefirat  time  is  not  a  sale  or  conveyance  of 
property  within  the  first  part  of  the  rule,  but  is  busi- 
ness otherwise  provided  for  under  the  last.  That,  I 
think,  is  right,  and  it  is  quite  consistent  with  that  to 
say  that  l^e  sale  of  an  advowson  is  within  the  scale. 
Such  a  transaction  as  this  does  not  strike  me  as  coming 
within  the  rule  applicable  to  tiie  scale,  and  in  this 
particular  case  I  have  no  doubt  whatever  about  it. 
I  cannot  conceive  that  such  a  deed  as  we  have  to  deal 
with  is  a  mere  sale,  and  tiiat  the  business  connected 
with  it  should  be  paid  for  upon  the  basis  of  it  being 
a  mere  sale.  There  are  arrangements  made  between 
the  two  adjoining  owners,  and  the  mere  fact  that  one 
of  them  gives  £616  for  the  right  to  cross  a  piece  of 
land,  plus  what  the  other  gets  out  of  it  in  otiier 
respects,  does  not  make  it  a  conveyance  and  sale  in 
the  ordinary  view  of  business  men.  In  this  particular 
case  I  have  no  doubt  thatNorth,  J.,  was  ri^t ;  but  I 
am  not  prepared  to  throw  any  doubt  upon  the  rule, 
which  had  better  be  settled  once  for  all,  that  a  deed 
creating  an  easement  for  the  first  time  does  not  come 
within  the  scale  rule,  but  comes  within  the  other. 

Kat,  L.J. — ^I  will  add  a  few  words  upon  the 
meaning  of  this  Act.  Under  the  Solidtors'  Bemu- 
neration  Act  of  1881  undoubtedly  there  is  an  authority 
which  has  power  to  make  an  order  prescribing  and 
regnlating  the  remuneration  of  soUdtors  for  certain 
work,  inofnding  the  case  of  the  creation  of  an  ease- 


ment. The  words  are  as  large  as  may  be:  This 
authority  **  may  from  time  to  time  make  any  such 
general  order  as  to  them  seems  fit  for  prescribing  and 
regulating  the  remuneration  of  solidtors  in  respect  of 
business  connected  with  sales,  purchases,  leases,  mort- 
gages, settlements,  and  other  matters  of  convey- 
ancing, and  in  respect  of  other  business  not  being 
business  in  any  acaon  or  transacted  in  anv  court  or 
in  the  chambm  of  any  judge  or  master,  and  not  being 
otherwise  contentious  business,  and  mav  revoke  or 
alter  any  such  order."  Therefore  dearly  the  authority 
may  make  orders  for  any  business  which  is  practically 
non-contentious — any  convevandng  or  other  business 
which  is  not  contentious  Dusiness.  Therefore  un- 
doubtedly they  had  power  to  make  the  orders  which 
would  indude  the  scale  fee  for  the  creation  of  an 
easement.  That  an  easement  is  property  nobody 
would  think  of  denying,  and  it  comes  plainly,  to  my 
mind,  within  those  words. 

Then  the  next  thing  to  be  observed  is  this,  that  the 
orders  which  have  been  made,  on  the  face  of  them, 
show  they  did  not  indude  every  case,  because  bv 
sub-section  {c\  to  whidi  lindley,  Ii.J.,  has  referred, 
of  order  2,  it  is  expresdy  provided  that  in  respect  of 
business  not  provided  for  by  the  two  former  sub- 
sections in  that  order  the  orounary  fee  shall  be  paid 
as  altered  bv  Schedule  II.;  so  that  they  did  not 
intend  to  make  tiie  scale  to  be  applied  to  lul  business 
that  was  not  contentious  business.  The  authority 
who  made  the  order  were  perfectiy  well  aware  that 
the  orders  which  they  did  niake  were  not  so  large  as 
that. 

.  Now,  then,  we  have  to  see  whether,  under  Schedule 
I.,  tiie  scale  can  be  applied  to  a  case  of  this  kind. 
This  is  not  a  transfer  of  any  property  in  the  ordinary 
sense  of  a  transfer.  It  was  not  an  existing  subject  of 
property  which  was  conveyed  from  one  owner  to 
another ;  it  was  a  grant  out  of  the  owner's  propertv 
of  a  certain  easement.  Take  other  instances  which 
were  referred  to  during  the  argument.  Supposing 
the  grant  had  been  of  the  passage  of  light  over  the 
property  of  A.  to  a  window  of  B.,  that  would  be  an 
easement;  or  supposing  it  had  been  of  the  rijg;ht 
to  let  the  smoke  horn  B.'s  chimney  or  from  B.'s  brick- 
Idln  pass  over  the  land  of  A.,  and  a  consideration  paid 
for  that,  that  would  be  the  grant  for  the  first  time  of 
an  easement,  and  not  a  transfer,  in  the  ordinary  sense 
of  that  word,  of  any  existing  property.  The  ease- 
ment never  existed  as  an  easement  until  it  was  created 
by  the  particular  grant. 

Now,  does  this  Schedule  I.  to  Part  I.  apply  to  a 
case  of  that  kind  P  I  confess  that  it  does  not  seem  to 
me  to  be  the  primd  facte  meaning  of  the  word.  I 
take  the  case  of  the  purchaser's  sohdtor :  purchaser's 
soUdtor  **  for  negotiating  a  purchase  of  property  " — 
this  is  a  purohue  of  property  in  one  sense — "for 
investigating  tide  to  freehold,  copvhold,  or  leasehold 

!>roperty,  and  preparing  and  completing  conveyance 
including  perusai  and  completang  of  contract,  if 
any)."  No  doubt  that  means  a  conveyance  of  that 
property  the  titie  to  which  he  investigates.  Primd 
facie,  the  word  <*  conveyance "  is  not  at  all  an  apt 
word  to  describe  a  deed  by  which  an  easement  over 
somebody's  property  is  created  for  the  first  time.  If 
the  easement  had  existed  in  A.  B.  and  was  by  him 
transferred  to  another  person,  it  would  come  within 
these  words  plainly  enough,  and  that  would  be  a 
transfer  of  property.  That  is  what  wrimd  facie  this 
schedule  contemplates — a  transfer  of  some  existing 
property,  and  not  a  creation  of  a  mere  right,  whether 
it  be  an  easement  or  rieht — a  mere  right  which  is  for 
the  first  time  created  by  a  deed  which  may  in  one 
sense  be  called  a  conveyance,  but  which  is  not  a  con- 
veyance in  the  sense  of  being  a  transfer  of  existing 
[  things.    I  say  this  because  there  seems  to  haye  be^u 
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some  question  about  the  words  whioh  were  used  by 
me  in  the  case  of  In  re  Stewart.  I  there  seem  to  have 
said:  *' Obviously  the  schedule  contemplates  primd 
facie  conveyances  of  land  held  as  freehold,  copyhold, 
or  leasehola  property,  and  the  scale  is  fixed  upon  the 
purchase  money  wmch  is  paid  when  such  property 
changes  hands.  When  a  mere  easement  is  granted 
there  is  no  change  of  property  in  that  sense,  and  the 
purchase  money  is  comparatively  trifling  in  amount ; 
but  it  mi^ht  well  be  tnat  a  difficult  and  expensive 
investigation  of  the  grantor's  title  might  in  many 
oases  be  necessary,  for  which  a  scale  chai^  calculated 
on  the  purchase  money  of  the  easement  woiodd  be  a 
very  inadequate  compensation." 

Now,  that  case  came  before  Chitty,  J.,  in  the  case 
of  In  re  EameJuiw*  iVcUl,  and  he,  referring  to  the 
decision,  quotes  the  words  which  I  have  read,  and 
adds :  *'  Mis  words  had  reference  to  the  particular 
circumstances  of  the  case  before  him;  he  was  not 
dealing  with  the  general  question,  nor  with  the 
question  of  property  x>as8ing  by  conveyance ;  he  did 
not  express  any  decided  opinion  on  the  point  before 
me.  I  should  feel  bound  to  follow  him  if  I  thought 
he  intended  to  lay  down  the  proposition  that  the  tmn 
'  property '  did  not  include  incor^real  hereditaments ; 
but  as  I  consider  he  did  not  so  mtend,  I  am  free  to 
decide  as  I  do.'*  That  it  could  be  imagined  for  a 
moment  that  my  words  were  meant  not  to  include 
incorporeal  heremtaments  I  cannot  understand.  The 
language  I  used  was  used  in  a  case  in  which  the  par- 
ticmar  easement,  which  was  a  licence  to  lay  down 
pipes  on  somebody  else's  land,  was  created  by  deed, 
and  I  used  the  word  "srant"  to  express  unmistak- 
ably, as  I  thought,  the  difference  between  the  transfer 
of  a  thing  which  existed,  and  the  creation  of  it  by 
grant  for  the  first  time.  I  never  for  a  moment 
suggested  that  an  existing  easement  or  an  existing 
incorporeal  hereditament  of  any  kind,  being  trans- 
ferred from  a  vendor  to  a  purchaser,  would  not  come 
within  Schedule  I.  I  most  distinctly  think  it  would ; 
but  I  still  remain  of  opinion  that  if  the  deed  in 
question  be  the  mere  creation  for  the  first  time  of  an 
easement  over  land,  the  words  of  Schedule  I.  are  not 
very  apt  to  meet  that  case,  and  I  do  not  tlunk  they 
are  intended  to  meet  it. 

I  have  pointed  out  that  it  appears  most  distinctly 
upon  ^e  lace  of  this  order  that  Schedule  L  was  not 
intended  to  include  them,  and  in  fact  a  good  many 
cases  are  left  to  be  dealt  with  under  Schedule  n. — 
that  is  to  say,  accordiiup  to  the  ordinary  rules  as  to 
costs,  somewhat  modified  by  that  section;  and  I 
cannot  help  thinking  that  if  it  had  occurred  to  the 
minds  of  those  who  drew  these  orders,  they  would 
not  have  included  the  mere  creation  of  an  easement  by 
deed  in  Schedule  L,  but  would  have  left  it  to  be 
dealt  with  by  Schedule  IL  I  think  that  is  the  right 
construction  of  these  rules.  Therefore  I  should  thmk, 
in  this  case,  that  if  the  £516  were  the  purdiase  money 
for  ^e  grant  of  an  easement  created  for  i^e  first 
time,  it  would  not  come  within  Schedule  I.  But,  as 
has  been  pointed  out,  there  is  more  in  this  case  than 
that,  because  the  deed  by  which  this  right  or  ease- 
ment was  created  is  a  deed  whioh  contains  a  sort  of 
give-and-take  arrangement.  There  were  advantages 
given  to  the  vendor  besides  the  purchase  money,  and 
therefore  to  say  that  the  scale  fee  on  the  purchase 
money  was  the  only  fee  that  could  be  chuged  seems 
to  me  again  not  consistent  with  Scheduk  I.  For 
these  reasons  I  think  that  the  decision  of  North,  J., 
was  quite  right.  It  is  obvious  that  it  is  possible  that 
if  the  authority  who  has  the  power  to  make  a  rule 
thinks  it  right  to  make  a  rule  which  includes  this  case, 
they  can  do  so ;  but  I  think  the  rule  should  be  mudi 
more  explicitly  expressed  than  is  Schedule  L  of  the 
General  Orders  at  present. 


A.  L.  Smith,  L.J. — I  am  of  the  same  opimon.: 
Having  heard  this  case  argued,  I  think  that  Chitty, 
J.'s  judgment  in  In  re  Eamahaw^WaU  was  right,  and 
that  the  judgment  of  Kav,  J.  (as  he  then  was),  in  In 
re  Stewart  was  right.  The  main  distinction  between 
the  cases  is  this,  that  in  the  case  before  Chitty,  J., 
there  was  a  transfer  of  existing  property  brought 
about  by  conveyance,  and  in  /n  re  Stewart  and  in  this 
case  there  has  been  no  transfer  of  existing  property, 
or  of  prior  existing  property  at  all,  and,  as  nas  beoi 
pointM  out  by  Mr.  Channell,  the  conveyance  itsdf 
creates  a  right  which  had  no  existence  before.  It 
seems  to  me,  therefore,  that  this  case  does  not  6J1 
within  the  phraseology  of  Schedule  I.,  Part  I.,  to 
which  we  have  been  referred,  and  which  the  Lords 
Justices  have  colled  attention  to ;  and  for  these  reasons 
I  think  this  case  follows  the  case  before  Kay,  J.,  of  In 
re  Stewart,  that  that  case  was  rightly  decided,  and 
that  North,  J.,  was  quite  right  in  following  it. 

Appeal  diBmiesed, 

Solicitors,   W.  A.  BlaotHand;     WOhaU,   TrcUer,   <k 
Patteson, 


,T  i^^^.^\  T   I  Jan.  21.  22.  23 ; 

Ohillinowobth  v.  Ohambebs.  (o.) 

Trustee — Breach  of  trust — Trustee   henefidary — In^ 
demnity — Right  to  contribution  from  co'truitee. 

If  one  of  two  trustees  who  have  been  guiliy  of  a 
breach  of  trust  is  also  a  beneficiary,  he  is  liMe  to  make 
good  out  of  his  share  and  to  the  extent  of  it  the  whole  of 
the  loss  that  has  accrued  to  the  trust  fund,  and  can 
claim  no  contribution  from  hie  co^trusiee  when  the 
breach  of  trust  was  committed  for  his  benefit. 

Appeal  from  North,  J.  {ante,  p.  32). 

The  facts  are  fully  stated  in  the  r^>ort  in  the  court 
below,  and  it  is  only  necessary  to  state  here  that  part 
of  the  trust  estate,  a  sum  of  £8,650,  was  investea  on 
mortgage  of  certain  leasehold  houses  to  a  builder 
namM  Hughes,  part  before  and  part  after  May, 
1881. 

The  chief  clerk  found  by  his  certificate  that  the 
whole  of  the  loss  to  the  trust  funds,  £1,580,  should  be 
borne  and  paid  by  the  plaintiff.  North,  J.,  affirmed 
tnis  decision,  following  Evans  v.  Benyon^  37  Ch.  D* 
329,  36  W.  B.  Dig.  208. 

The  plaintiff  appealed. 

Warmington,  Q,C.,  and  Arnold  Statham,  for  the 
appdlant. — ^Where  trustees  are  fighting  amcwigiife 
themselves,  the  doctrine  of  acquiesoenoe  has  nevor 
been  held  to  be  an  estoppeL  An  innocent  trustee 
who  becomes  a  benefidary  after  the  breach  of  trust 
ought  not  to  be  put  in  the  same  position  as  a  trustee 
who  is  partioeps  criminis.  The  true  principle  is  that 
so  far  as  he  stood  to  make  or  did  make  a  profit,  he 
must  make  good  that  loss  to  the  extent  of  his  profit. 

They  referred  to  Baby  v.  Bidehalgh,  3  W.  B.  344, 
7  D.  M.  &  G.  104;  Baynard  v.  Woolisy,  20  Beav.  583, 
4  W.  B.  Dig.  99. 

Swinfen  Eady,  Q.O.,  and  TebbuU,  for  the  respon- 
dent.— A  cestui  que  trust  who  concurs  in  a  breaoh  of 
trust  cannot  turn  round  and  take  proceedings  agamat 
the  trustee:  Trafford  v.  Boehm,  3  Atk.  440;  Lord 
Montfort  v.  Lord  Oadogan,  17  Yes.  485.  Where  a 
trustee  assents  to  a  breaoh  of  trust  by  his  co-Uustuu 

(a.)  Beported  by  W.  Shalloboss  Qodiubd,  Bsq^ 
Barrister^at-Iiaw. 
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who  is  also  a  ceHui  que  <rtM<,  the  defidoncy  must  be 
made  good  first  out  of  the  estate  of  the  one  who 
benefited  by  it. 

They  referred  to  Walker  v.  Symonde,  3  Swans.  1 ; 
Booth  ▼.  Booth,  1  Bfeav.  125;  Fyler  v.  Fyler,  3  Beav. 
550;  Lincoln  v.  Wright,  4  Beav.  427 ;  Eahy  ▼.  Ride-- 
halgh;  Evans  v.  Benyon;  Sawyer  v.  Sawyer,  33  W.  B. 
403,  28  Ch.  D.  595 ;  Bahin  y.  Hughes,  34  W.  B.  311, 
31  Ch.  D.  390. 

Warmington  replied. 

Cur.  adv.  vtUt. 

Feb.  20.— LnrDLBY,  L.J.,  stated  the  facts,  and  con- 
tiniied : — ^The  oiroamstancee  tinder  which  the  trustees 
made  the  loans  on  mortgage  were  as  follow.  The 
borrower  was  a  person  named  Hughes,  a  builder,  and 
he  was  employea  by  the  trustees  to  erect  houses  on 
the  testator's  property.  Hughes  also  had  other 
property  on  which  ne  was  builduig,  and  as  the  houses 
on  ttiis  property  were  erected  the  trustees  advanced 
him  money  on  mortgages  of  them.  The  plaintiff 
fsTOured  these  loans  both  when  his  wife  was  alive  and 
after  her  death,  because  Hughes  was  willing  to  paj 
and  did  pay  5  per  cent.    On  the  other  hand,  it  u 

Ced  that  the  defendant  was  mixed  up  with 
^bes  in  building  operations,  and  was  interested  in 
them,  and  that  after  the  trustees  had  agreed  to  make 
an  advance  to  Hughes,  the  defendant  frequently 
made  him  a  temporary  loan,  intending  that  it  should 
be  repaid  by  Hughes  as  soon  as  he  got  money  from 
the  trustees ;  and  it  is  proved,  and  in  truth  admitted 
by  the  defendant,  that  these  temporary  loans  were 
10  repaid.  The  amounts,  however,  of  these  temporary 
loans  and  repayments  cannot  be  accurately  ascer- 
tained. They  probably  amounted  to  considerably 
more  than  £1,500.  The  plaintiff  asserts  that  he  knew 
nothing  about  these  loans  and  repayments  until  quite 
lately,  and  his  counsel  contended  that  the  defendant 
ought  to  be  treated  as  having  received  the  trust 
money  himself  to  the  extent  of  at  least  £1,580,  and 
^lat  the  defendant  was  in  strictness  liable  to  make 
good  the  whole  of  the  loss  sustained  by  the  trust 
estate,  but  that  the  plaintiff  was  content  with  one* 
half  and  did  not  ask  for  more.  On  the  evidence, 
however,  I  am  not  satisfied  that  the  plaintiff  was  so 
ignorant  of  these  loans  and  repayments  as  he  now 
says  he  was.  No  hidden  scheme  on  the  part  of  the 
defendant  to  get  the  moneys  ostensibly  for  Hughes, 
but  really  for  himself,  is  made  out.  Under  these  dr- 
cnzDstanoes  the  repayments  of  the  defendant's 
advances  cannot  be  regarded  as  breaches  of  trust. 
Hughes  was  a  mere  bmower  of  trust  money.  His 
liability  as  regards  the  trust  mon^  lent  to  mm  was 
■bnply  to  repay  it  with  interest.  This  was  settled  in 
Stratid  V.  Gwyer,  28  Beav.  130,  8  W.  B.  Dig.  85,  and 

Sse  V.  Foster,  21  W.  B.  207,  L.  B.  8  Ch.  App.  309. 
i  therefore  could  pay  the  trust  money  awav  after 
he  had  borrowed  it  to  anyone,  and  no  one  taking  it 
from  him,  even  with  notice  of  the  source  from  which 
he  obtained  it,  would  incur  any  liability  to  the 
trustees  who  lent  it  or  to  their  cestui  que  trust  See 
Buiier  y.  Butler,  26  W.  B.  85,  7  Ch.  D.  116,  119, 
where  the  liability  of  persons  dealing  with  borrowers 
ci  trust  property  is  discussed.  It  is  impossible,  there- 
fore, to  treat  ine  defendant  as  liable  to  make  good 
the  whole  or  even  half  of  the  loss  on  any  such  theorv 
am  that  to  which  I  am  now  referring.  But,  although 
the  defendant  is  not  bound  to  indemnify  the  plaintiff 
jininst  the  whole  loss,  it  has  to  ho  considered 
whether  the  plaintiff  is  not  bound  to  indemnify  the 
defendant.  I  am  not  now  alludinff  to  the  plaintiff  as 
m  cestui  que  trust,  I  will  consider  his  position  in  that 
oharaoter  presently.  I  am  regarding  him  simply  as  a 
oo- trustee.  It  sometimes  occurs,  though  not  often, 
that  one  oo*trastee  is  bound  to  indemnify  the  othf^r 


against  all  loss.  Whether  he  is  or  is  not  depends  on 
what  is  just  as  between  the  two,  and  this  depends  on 
what  they  have  respectively  done  (see  Bahin  v. 
Hughes.  34  W.  B.  311,  31  Ch.  D.  390,  and  the  cases 
there  cited). 

Now,  in  the  present  case  the  improper  investment 
which  led  to  the  loss  was  made,  so  far  as  the  plaintiff 
was  concerned,  in  order  to  obtain  a  high  rate  of 
interest  for  the  benefit  of  his  own  wife  so  louff  as  she 
lived,  and  for  the  benefit  of  the  plaintiff  himsw  after 
her  death.  If,  then,  the  defendant  had  not  been 
interested  in  procuring  advances  for  Hughes,  it 
would  require  consideration  before  holding  it  to  be 
just  as  between  the  plaintiff  and  the  defendant  to 
throw  any  part  of  the  loss  upon  the  defendant.  In 
the  case  supposed  the  defendant  would  have  strong 
grounds  for  contending  that  he  was  entitled  to  be 
indemnified  against  all  loss  by  the  plaintiff.  It  is, 
however,  unnecessary  to  decide  how  this  would  have 
been ;  because,  although  no  such  scheme  on  the  part 
of  the  defendant  as  I  have  before  alluded  to  is 
proved,  vet  it  is  proved  that  the  defendant  was 
mterested  in  keeping  Hughes  afloat  and  in  facilitating 
borrowing  by  him,  and  I  cannot  avoid  the  conclusion 
that  the  plaintiff  and  the  defendant,  for  personal 
reasons  of  their  own,  although  for  different  ends, 
were  both  ready  to  run  risks  which  as  trustees  they 
ought  not  to  have  run,  and  were  too  lax  in  seeing 
after  the  sufficiency  of  the  securities  they  took.  As 
between  the  plaintiff  and  the  defendant,  therefore,  if 
the  plaintiff  had  no  beneficial  interest  in  the  estate,  the 
ordinary  right  of  one  trustee  to  contribution  from  his 
co-trustee  would  exist. 

Having  arrived  at  this  conclusion,  it  is  necessary  to 
consider  what  the  effect  is  of  tl)£  circumstance  that 
the  plaintiff  became  entitled  to  nis  wife's  one-fifth 
share  in  the  trust  estate  when  she  died.  The  plaintiff 
contends  that  if  two  trustees  are  jointly  and  severally 
liable  to  make  good  a  breach  of  trust,  and  as  between 
themselves  in  pari  delicto,  they  are  as  between  them- 
selves entitled  to  contribution  so  as  to  equalize  the 
loss  to  which  both  are  equally  liable.  The  plaintiff 
further  contends  that  the  fact  that  on  the  death  of 
his  wife  he  became  beneficially  entitled  to  a  share  of 
the  trust  property  does  not  deprive  him  of  his  right 
to  contribution  from  his  co-trustee.  On  the  other 
hand,  it  is  contended  by  the  defendant  that  a  cestui  que 
tntst  who  concurs  or  acquiesces  in  a  breach  of  trust 
cannot  obtain  any  relief  against  his  co-trustee.  The 
defendant  further  contends  that  this  principle  applies 
not  only  when  the  .cestui  que  trusit  is  not  hiniself  a 
trustee,  but  also  when  he  is;  and  that  the  same 
principle  applies  even  although  the  person  filling 
both  characters  does  not  become  a  cestui  que  trust 
until  after  the  breach  of  trust  has  been  committed. 
North,  J.,  in  his  judgment,  first  pointed  out  that  as 
between  the  beneficiaries  the  plaintiff's  share  was 
primarily  applicable  and  had  properly  been  M>plied 
to  make  good  the  loss  arising  from  the  breach 
of  trust;  and  then  he  held,  on  the  authority 
of  Evans  v.  Benyon,  that  the  plaintiff  was 
precluded  from  throwing  any  part  of  that  loss 
on  the  defendant.  Evans  v.  Benyon,  how- 
ever, was  not  a  case  of  co-trustees  at  all.  The  court 
did  decide  that  a  person  who  instigated  a  breach  of 
trust  could  not,  ^en  he  himself  became  a  beneficiary, 
compel  the  trustees  to  make  good  the  loss  occasioned 
by  such  breach.  It  is  therefore  an  authority  for 
saying  that  if  the  plaintiff  had  not  been  himself  a 
trustee,  his  conduct  before  he  became  a  cestui  que 
trust  would  have  precluded  him  from  obtaining  relief 
against  the  defendant  in  respect  of  the  breach  of 
tnist  which  the  plaintiff  concurred  in,  as  above 
stated.  In  order  to  determine  the  rights  of  the 
parties  it  is  necessary  to  consider,  first,  the  plain- 
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idfTs  right  in  his  oharaoter  of  trustee  against  the 
defendant;  and,  secondly,  the  defendant's  right 
against  the  plaintiff  in  bis  character  of  cestui  que  trust. 
To  the  extent  to  which  the  plaintiff's  risht  as  trustee 
is  neutralized  by  his  obligation  as  cestui  que  trust  he 
will  have  no  right  to  contribution.  But,  except  so 
far  as  it  is  thus  neutralized,  his  right  to  contribution 
will  remain.  In  other  woids,  if  the  plaint^  as  trus- 
tee is  entitled  to  throw  half  the  loss  on  the  defendant, 
and  if,  on  the  other  hand,  the  defendant  is  protected 
against  any  claim  of  the  plaintiff  in  respect  of  his 
share  of  the  trust  estate,  then,  as  that  share  exceeds 
half  the  loss,  the  plaintiff  will  not  be  entitled  to  any- 
thing from  the  defendant,  and  must  b^r  the  whole 
loss  which  he  has  sustained.  On  the  other  hand,  if 
the  plaintiff  as  cestui  que  trust  is  not  precluded  from 
recovering  from  the  defendant  so  much  as  one-half 
the  loss,  uie  plaintiff's  right  as  co-trustee  to  contri- 
bution from  the  defendant  will  still  be  eiioroeable  for 
the  excess.  This,  in  my  opinion,  is  how  the  con- 
flicting rights  of  the  two  parties  have  to  be 
adjusted,  and  it  only  remains  to  work  them  out.  The 
plaintiff  and  the  defendant  bcdng  in  pari  delicto,  the 

Slaintiff's  right  as  trustee  to  contribution  from  the 
efendant  as  co- trustee  to  the  extent  of  one-half  the 
loss  is  established  by  a  long  series  of  authorities,  of 
which  it  is  only  necessary  to  mention  Lingardv.  Brom- 
ley, lY.  &  B.  114,  and  Bahin  v.  Hughes.  On  the 
other  hand,  the  right  of  the  defendant  as  trustee  to 
be  indemnified  out  of  the  share  of  the  plaintiff  as 
cestui  que  trust  against  the  consequences  of  a  breach 
of  trust  committed  at  his  request  and  for  his  benefit  is 
equally  indisputable.  It  was  treated  by  Lord  Eldon 
as  clear  law  in  his  day  that  a  cestui  que  trust  who 
concurs  in  a  brcaclf  of  trust  is  not  entitled,  to  relief 
against  his  co-trustee  in  respect  of  it:  see  Walker 
V.  Sgmonds.  In  Mr.  Lewin's  work  (8th  edition,  p.  918) 
many  other  authorities  will  be  found  to  the  same  effect, 
and  Lord  Eldon's  statement  of  the  law  was 
distinctly  approved  and  followed  in  Farrant  v. 
Blanchford,  11  W.  B.  294,  1  De  O.  J.  &  Sm.  107. 
Moreover,  as  already  pointed  out,  it  was  decided  in 
Evans  v.  Benyon  that  this  doctrine  applies  to  a 
person  who  becomes  a  cestui  que  trust  after  his  con- 
currence. Further,  in  Butler  v.  Carter,  16  W.  B.  388, 
L.  B.  6  Eq.  276,  Lord  Bomilly  stated  distinctly  that 
where  one  of  two  trustees  was  himself  a  cestui  que 
trust  he  could  not  call  upon  his  co-trustee  to  replace 
stock  which  they  had  both  permitted  to  be  mis- 
applied (see  p.  281).  These  cases  are  all  based  on 
obvious  good  sense ;  for  if  I  request  a  person  to  deal 
with  my  property  in  a  particular  way  and  loss 
ensues,  I  cannot  justly  throw  that  loss  on  him. 
Whatever  our  liabihties  may  be  to  other  people,  still, 
as  between  him  and  me,  the  loss  clearly  ought  to  fall 
on  me.  Whether  I  am  soldy  entiUed  to  the  property 
or  have  only  a  share  or  a  limited  interest,  still  the 
loss  which  I  sustain  in  respect  of  my  share  or  interest 
must  clearly  be  borne  by  me,  not  by  him.  This  rule 
is  eminently  just  in  such  a  case  as  this,  in  which  the 
plaintiff  who  seeks  relief  has  concumd  in  a  long 
series  of  breaches  of  trust,  and  has  since  he  became  a 
cestui  Tue  trust  confirmed  all  the  breaches  of  trust 
which  he  and  the  defendant  committed  at  an  earlier 
period.  The  plaintiff  contended,  on  the  authority  of 
Moby  V.  RidehaJghy  that  the  plaintiff's  liabUily  as 
cestui  que  trust  to  indemnify  the  defendant,  and  the 
extent  of  the  plaintiff's  inability  to  obtain  relief 
against  the  defendant,  was  limited,  not  by  the  amount 
of  the  plaintiff's  share  in  the  trust  estate,  but  by  the 
benefit  derived  by  the  plaintiff  from  the  breach  of 
trust.  But  I  do  not  understand  Rahy  v.  RidehcUgh 
to  go  as  far  as  this.  The  question  there  was  to  wlmt 
extent  two  tenants  for  life  were  bound  to  indemnify 
their  trustees  in  respect  of  certain  breaches  of  trust. 


The  master  found  that  the  tenants  for  lif a  had  bene- 
fited by  these  breaches,  and  had  requested  the  trus- 
tees to  invest  the  trust  money  on  mortgage,  but  that 
the  two  tenants  for  life  had ,  not  instigated  or 
authorized  the  particular  investments  which  led  to  the 
loss  which  the  trustees  were  ordered  to  make  good. 
The  Yice-Ohanoellor  held  each  of  the  tenants  for  life 
personally  liable  for  the  whole  loss.  The  Court  of 
Appeal  corrected  this,  and  decided,  first,  that  the 
liamlity  of  the  tenants  for  life  was  not  a  personal 
liability  to  indemnify  the  trustees,  but  was  confined 
to  the  beneficial  interests  of  the  tenants  for  life ;  and 
the  court  decided,  secondly,  that  the  liability  of  the 
tenants  for  life  was  limited  to  the  amounts  they  had 
respectively  received,  and  did  not  extend  to  what 
other  tenants  for  life  had  received  nor  to  what  the 
trustees  had  not  paid  over  to  anyone.  This,  under 
the  circumstances  of  that  case,  was  quite  right.  The 
whole  of  the  life  interests  of  the  tenants  for  life 
were,  however,  charged  with  the  repayment  of  what 
they  were  held  liable  for.  In  varying  the  order 
appealed  from,  the  Court  of  Appeal  treated  the 
corrections  which  it  made  as  formal  rather  than  sub- 
stantial, and  I  do  not  understand  the  decision  to  go 
further  than  I  have  stated ;  nor  is  there  any  reason  to 
suppose  that  the  doctrine  laid  down  by  Lord  Eldon 
was  in  any  way  considered  incorrect.  Suppose  a 
cestui  que  trust  in  remainder  to  induce  bis  trustees  to 
commit  a  breach  of  trust  for  the  benefit  of  tiie 
tenant  for  life — ^perhaps  his  own  father  or  motho' — 
can  such  remainderman  compel  the  trustees  to  make 
good  the  loss  or  resist  their  claim  to  have  it  made 
good  out  of  his  interest  when  it  falls  in,  if  some  other 
cestui  que  trust  compels  them  to  make  the  loss  good  P 
I  apprehend  not ;  and  yet  in  the  case  supposed  the  ' 
cestui  que  trust  in  remainder  might  not  himself  have 
derived  any  benefit  at  all  from  the  breach  of  tnxst. 
The  6th  section  of  the  Trustee  Act,  1888  (51  &  52 
Yict.  c.  69),  appears  to  be  based  on  this  view  of  the 
law,  and  under  that  section  (if  it  applied)  it 
would,  in  my  opinion,  be  just  to  impound  the 
whole  of  the  plamtiff's  beneficial  interest  to  indemnify 
the  defendsjit.  On  these  grounds  I  am  of  opinion 
that  the  decision  appealed  ^m  is  right,  and  that  the 
appeal  must  be  dismissed  with  costs. 

Kay,  L.J. — A  claim  is  made  by  the  plaintiff,  one 
of  two  trustees,  against  the  defendant,  his  oo-tmstee, 
for  contribution  of  one-half  the  loss  occasioned  by  a 
breach  of  trust  committed  by  both  by  investioR  i»rt 
of  the  trust  money  on  insufficient  security.  Where 
trustees  are  equally  to  blame  for  a  breach  of  trost, 
and  are  made  jointly  and  severally  liable  to  the 
cestuis  que  trust,  if  one  of  them  pays  the  whole,  hu 
right  to  enforce  contribution  from  his  oo-truatee  is 
clear. 

In  Lingardy.  Broml^,  I  V.  &  B.  114,  at  p.  117, 
Sir  W.  Grant,  M.B.,  distinguished  such  a  case  from 
an  ordinary  tort,  and  had  no  doubt  about  the  ri|^bt 
to  contribution.  He  then  said:  ** There  are,  no 
doubt,  many  cases  in  which  persons  may  be  all  liaUe 
severally,  as  well  as  jointly,  to  indemnify  a  third 
party,  and  yet  ought  not  in  equity  to  bear  the  bur- 
then equally  among  themselves."  The  plaintiff  and 
defendants  in  that  case  were  amignees  in  bankraptcj, 
and  the  Master  of  the  Bolls  points  out  that  the  plain- 
tiff, who  had  filed  the  bill  to  obtain  contribution,  had 
not  derived  any  extensive  benefit  from  the  breaoh  of 
trust,  and  that  the  defendants  were  not  excoaed  be- 
cause they  had  left  the  matter  in  the  plaintiff*a  hands, 
and  did  what  he  desired  without  examining  into  the 
matter.  This  was  followed  by  the  Court  of  Aj^Mal 
in  Bahin  v.  Hughes.  The  care  with  iR^iioh  the  ooiirt» 
in  administering  equity  between  the  tmsteea,  looki 
into  all  the  dronmstances,  is  illustrated  by  ZocUaN 
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V,  Af%,  1  De  G.  &  J.  464,  6  W.  E.  Ch.  Dig.  90, 
wlieTe  a  loss  was  oooasioned  by  ao  improper  invest- 
ment on  mortgage  made  l^  two  tmstees,  one  of 
whom  was  a  solioitor,  and  aoted  as  solicitor  in  the 
matter,  and  negotiated  the  mortgage  in  favonr  of  a 
mortgagor  with  whom  he  was  oonneoted.  Lord 
Granworth,  L.C.,  held  him  to  be  primarily  liable  as 
between  himself  and  bis  oo-trustee,  and  said  that  the 
hct  of  his  acting  as  sc^oitor  would  alone  be  sufficient 
to -justify  this  result.  The  same  thing  was  held  in 
Thon^peon  v.  Finch,  8  De  G.  M.  &  G.  660,  5  W.  B. 
Gh.  Dig.  100. 

It  seems  to  be  essential  to  this  claim  for  equal 
oontribution  that  the  trustees  should  be  equally  to 
blame  for  the  breach  of  trust,  and  that  neither  of 
them  should  have  derived  an  exclusive  benefit  from 
the  breach  of  trust.  [His  lordship  stated  the  facts, 
and  continued :]  In  Butler  v.  BuUer,  6  Ch.  D.  664,  26 
W.  E.  Dig.  296 ;  on  app.,  26  W.  E.  86,  7  Ch.  D.  116, 
one  trustee  filed  a  bm  against  another,  claiming  to 
make  him  pecuniarily  liable  for  a  deficiency  of  mort- 
gages made  to  a  builder  who  repaid  the  defendant 
trustee  a  large  part  of  such  moneys  for  debts  due  from 
him  to  such  trustee  for  the  purchase  money  of  the 
land  and  on  account  of  advances  made  by  him  to  the 
mortgagor.  The  plaintiff  was  aware  that  some  pay- 
ments were  so  made,  but  he  did  not  know  the  amount. 
Fry,  J.,  before  whom  the  case  Bnt  came,  asked  if 
there  was  any  case  in  which  such  an  indirect  benefit 
had  been  held  to  make  the  trustee  who  received  it 
primarily  liable,  and  refused  to  do  so ;  and  this  was 
supported  in  the  Court  of  Appeal,  James,  L.J., 
saymg  that  in  the  absence  of  haud  such  a  daim  was 
too  remote. 

Suppose,  then,  that  the  plaintiff  was  thus  directly 
or  indirectly  interested  in  lending  the  trust  money  to 
Hughes,  and  must  be  treated  as  being  exclusively 
benefited  by  the  breach  of  trust,  the  question  is 
whether  he  is  primarily  liable  to  the  extent  of  his 
one-fifth  share  of  the  estate. 

It  was  argued  that  all  the  estate  recovered  must, 
first,  be  apphed  to  pay  the  other  four-fifth  shares, 
and  that  the  plainti£f  has  no  right  to  contribution  for 
the  deficiency  to  pay  his  share. 

In  Trafford  v.  Boekm  trust  funds  were  settled  by  a 
mania^  settlement  (p.  442)  on  the  husband  for  me, 
the  wife  for  life,   <mildren,   and,  if  none,   to  the 
bnaband.    With  the  concurrence  or  subsequent  con- 
sent of  the  husband  an  improper  investment  was 
made  of  the  trust  fund,  which  resulted  in  a  loss,  and 
•JteribB  death  of  the  husband  his  widow  filed  a  bill 
rngjahmt  the  trustee  of  the  settlement  to  recover  the 
tmat  fund.    The  surviving  trustee  of  the  settlement 
filed  a  cross  bill  to  be  iimemnified  against  the  loss. 
Lord  Hardwidke  held  that  the  estate  of  the  husband 
wwm  primarily  liable.    He  said:  "The  rule  of  the 
court  in  all  cases  is  that  if  a  trustee   errs  in  the 
management  of  the  trust  and  is  guilty  of  a  breach, 
jet»  if  he  goes  out  of  the  trust  wiSx  the  approbation 
of    tiie  cestui  que  trwt,  it  must  be  made  good  fijrst 
out  of  the  estate  of  the  person  who  consented  to  it." 
Thai  this  is  the  rule  in  the  case  of  a  person,  cestui 
fue  trust  at  the  time,  assenting  to  a  breach  of  trust  is 
established,  l^  dicta  at  least,  in  manv  cases.    I  take 
as  an  example  Lord  Langdale's  words  in  Lincoln  v. 
Wright:  *<  Nothing  can  he  more  clear  than  the  rule' 
which  is  adopted  by  the  court  in  these  cases— that  if 
a  wrty  having  a  partial  interest  in  the  trust  fund 
inauoes  the  trustee  to  depart  from  the  direction  of 
the  trust  for  his  own  benefit,  and  enjoys  that  benefit, 
lie    shall  not  be  permitted  persoDally  to  enjoy  the 
benefit  of  the  trust  whilst  the  trustees  are  subjected 
to    a  serious  liability  which  he  has  brought  upon 
tiiem.    What  the  court  does  in  such  a  case  is  to  lay 
held,  of  the  partial  interest  to  which  that  person  is 


entitled,  and  apply  it,  so  far  as  it  will  extend,  in 
exoneration  of  the  trustees  who,  by  his  request  or 
desire  or  acquiescence,  or  by  any  other  mode  of  con- 
currence, have  been  induced  to  do  the  improper  act." 
In  WaUcer  v.  Symonds,  3  Swans.  64,  Lora  Eldon 
said :  *'  It  is  established  b^  all  the  cases  that,  if 
the  cestui  que  trust  joins  with  the  trustees  in  that 
which  is  a  breach  of  trust,  knowing  the  circum- 
stances, such  a  cestui  que  trust  can  never  complain  of 
such  a  breach  of  trust.  I  go  further,  and  agree 
that  either  concurrence  in  the  act  or  acquiescence 
without  original  concurrence  will  release  the 
trustee;  but  that  is  only  a  general  rule,  and  the 
court  must  inquire  into  the  oiroumstances  which 
induced  concurrence  or  acquiescence,  recollecting,  in 
the  conduct  of  that  inquiry,  how  important  it  is,  on 
the  one  hand,  to  secure  the  property  of  the  cestui  que 
trustt  and,  on  the  other,  not  to  deter  men  from  under- 
taking trusts  from  the  performance  of  which  th^ 
seldom  obtain  either  satisfaction  or  gratitude.'*  This 
refers  only  to  an  attempt  by  the  cestui  que  trust  to 
make  the  trustee  liable  for  any  loss  which  the  cestui 
que  trust  may  suffer  by  reason  of  a  breach  of  trust 
which  he  instigated  or  concurred  in.  Such  a  claim- 
ant is  estopp^Kl  by  his  concurrence  in  the  breach  of 
trust.  But,  as  I  have  shown,  this  estoppel  does  not 
exist  where  the  daim  is  for  contribution  by  one 
trustee  against  another.  The  fact  of  the  claimant 
being  equally  to  blame  for  the  breach  of  trust  does 
not  bar  such  a  daim.  Then  what  difference  does  it 
make  that  the  trustee  so  claiming  is  also  interested  in 
the  trust  estate  P  If  he  takes  no  benefit  directly  or 
indirectly  by  the  breadi  of  trust,  can  his  interest  be 
laid  hold  of  to  indemnify  his  co-trustee  F  If  he  does 
benefit,  is  the  whole  of  his  interest  liable,  or  only  to 
the  extent  of  the  benefit  received  P  The  decisions 
and  dicta  on  this  question  are  not  easy  to  reconcile. 

In  Booth  V.  Booth,  where  the  testator's  mdow,  who 
was  entitled  to  the  income  of  the  residue  till  his 
youngest  child  shutdd  attain  twenty-one,  concurred  in 
a  breach  of  trust  by  the  trustees  carrying  on  the 
business  of  the  testator  whereby  his  capital  in  that 
business  was  ultimately  lost.  Lord  Langdale  said: 
"  That  the  widow  concurred  seemed  to  be  quite  dear, 
and  any  interest  to  which  she  may  be  entitled  is  the 
proper  fund  to  resort  to  in  the  first  instance.  If  she 
has  obtained  any  benefit  from  the  breach  of  trust,  the 
trustee  ought  to  be  compensated  in  respect  of  it." 
That  seems  to  indicate  a  limitation  of  the  liability  to  ' 
the  amount  of  the  benefit  derived  by  the  bene- 
fidary. 

The  question  came  before  the  Court  of  Appeal,  and 
seems  to  have  been  carefully  considered  m  Baby  v. 
Bidehalghy  where  tenants  for  life  of  equal  half-shares 
in  the  trust  estate  induced  the  trustee  to  lend  the 
trust  money  on  mortgage  so  as  to  secure  a  higher 
rate  of  interest  than  the  public  funds  in  which  the 
trustees  desired  to  invest.  There  were  no  powers  of 
investment  in  the  will  creatine  the  trust.  The 
tenants  for  life  did  not  request  ue  trustees  to  invest 
on  the  particular  mortgages  which  turned  out 
defident.  The  trustees  were  hdd  liable  for  the  loss, 
and  it  was  declared  by  the  original  order  that  the 
life  interests  of  the  tenants  for  life  were  liable  to 
recoup  the  trustees  in  terms  which  would  make  each 
life  interest  liable  to  its  full  extent,  and  each  also 
liable  for  the  whole  deficiency.  On  appeal  Turner, 
L.J.,  intimating  that  the  court  did  not  go  the  length 
of  ordering  the  cestui  que  trust  personally  to  recoup 
the  trustees,  and  doubting  whether  the  trustees  had 
any  power  to  invest  on  mortgage,  and  holding  the 
trustees  liable,  continued  thus :  **  The  next  question 
is.  What  is  the  extent  of  liability  which  attaches  upon 
the  cestuis  que  trust  for  life  in  conse(juence  of  their 
having  induced  the  trustees  to  commit  the  breach  of 
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trust  P  "  He  then  points  oat  that  they  had  reoeived 
the  income  of  the  improper  ioTestments,  and  that 
the  trustees  were  entitled  to  stand  in  the  place  of  the 
remaindermen  for  the  purpose  of  recovering  against 
the  cestui  que  trust  for  life  who  instigated  the  breach 
of  trust,  or  their  estate  the  benefit  actually  received 
by  them  in  consequence  of  such  breach  of  trust.  One 
tenant  for  life,  John  Spenser  Bal^,  was  living ;  the 
other,  William  Baby,  had  died  since  the  institution 
of  the  suit.  The  decree  was  altered,  and  as  altered 
declared  that  J.  8.  Baby  and  the  estate  of  W.  Baby 
were  respectively  liable  to  the  extent  of  the  interest 
on  the  mortgages  received  by  them  respeotivelv  to 
make  good  to  the  trustees  the  amount  they  had  to 
pay,  and  that  the  life  estate  of  J.  8.  Baby  and  what 
was  due  in  respect  of  the  life  estate  of  W.  Baby  were 
respectively  liable  to  pay  the  amount  for  whicn  each 
of  them  was  respectively  so  liable.  Turner,  L.J., 
expressly  treats  the  tenants  for  life  as  having 
instigated  the  breach  of  trust,  and  particularly  pointed 
out  tnat  the  life  interest  of  each  cestui  que  trust  ought 
not  to  be  made  liable  for  the  whole,  but  each  estate 
only  for  so  much  of  the  income  of  the  improper 
investments  as  each  tenant  for  life  had  respectively 
received.  If  these  receipts  were  not  sufuoient  to 
recoup  the  trustees  in  full,  it  would  seem  that  the 
court  considered  that  the  rest  of  the  loss  must  be 
borne  by  them,  and  this  was  the  effect  of  tiie  decree 
as  altered. 

Here  we  have  a  plaintiff  who  was  trustee  and  also 
cestui  que  trust  as  to  one-fifth  of  the  property ;  and,  if 
the  case  of  Eahy  v.  Ridehalgh  applies,  it  foUows  that 
he  is  not  estopped  by  his  concurrence  in  the  breach 
of  trust  from  daimins;  contribution.  But  as  cestui 
que  trust  he  is  prevented  from  requiring  the  co-trustee 
to  make  good  any  loss  sustained  by  him  in  that 
character.  The  loss  he  seeks  to  make  his  co-trustee 
share  is  not  the  loss  of  his  one-fifth  share  as  cestui 
que  trust,  but  the  amount  he  has  had  to  pay  as 
trustee  to  recoup  the  deficiency  of  the  trust  estate. 
If  he  is  primarily  liable  to  the  extent  of  his  one-fifUi 
share,  this  claim  must  fail.  If  liable  only  to  the 
amount  of  the  benefit  received  from  the  improper 
investment,  the  balance  of  the  loss  after  deducting 
that  amount  must  be  shared  by  himself  and  his 
co-trustee.  On  the  whole  I  think  that  the  weight  of 
authority  is  in  favour  of  holding  that  a  trustee  who, 
being  also  cestui  que  trust,  has  derived  as  between 
himself  and  his  co-trustee  an  exclusive  benefit  by  the 
breach  of  trust  must  indemnify  his  co-trustee  to  the 
extent  of  his  interest  in  the  trust  fund,  and  not  merely 
to  the  extent  of  the  benefit  which  he  has  received.  I 
think  that  the  plaintiff  must  be  treated  as  having 
received  such  an  exclusive  benefit.  I  am  of  opinion, 
for  these  reasons,  that  the  plaintiff's  action  fails,  and 
that  the  appeal  must  be  dismissed.  It  is  said  that 
section  6  of  the  Trustee  Act,  1888,  does  not  apply  to 
this  case — I  suppose  because  this  proceeding  was 
pending  at  the  passing  of  that  Act.  The  statute  does 
not  define  the  extent  of  the  liability  of  a  concurring 
beneficiary;  the  6th  section  is  rather  addressed  to 
describe  the  case  in  which  the  court  may,  if  it  shs^ 
think  fit,  impound  all  or  any  part  of  the  interest  of  the 
beneficiary  bv  way  of  indemnity  to  the  trustee,  and 
also  to  provide  that  consent  of  a  beneficiary  for  this 
purpose  must  be  given  in  writing. 

A.  L.  Smith,  L.  J. — ^This  is  an  application  by  a  trustee 
who  is  also  a  cestui  que  trust  of  trust  property,  against 
his  co-trustee,  to  have  him  held  liable  to  contribute 
towards  a  loss  which  had  been  occasioned  by  their 
breaches  of  trust,  and  which  loss  has  been  made  good 
to  the  trust  estate  out  of  the  applicants'  share  therein. 
The  facts  are  these.  [His  lordship  stated  the  facts, 
and  continued :— ]     There  appear  to  be  three  rules 


which  have  application  to  a  case  like  the  present,  aad 
may  be  shortly  stated  as  follows:  (1)  That  a  oeskU 
que  trust  cannot  make  a  trustee  liable  for  losses  occa- 
sioned to  him  by  a  buBaoh  of  trust  which  the  ceetui 
^ue  trust  has  authorized  and  consented  to;  (2)  that 
m  such  a  case  a  trustee  is  entitled  to  be  recouped  out 
of  the  interest  of  the  cestui  que  trust  in  the  trust  funds 
any  loss  he  may  sustain  by  reason  of  his  having  to 
make  good  such  breach  of  trust;  and  (3)  that  as 
between  two  trustees  who  are  in  pari  delicto,  the  one 
who  has  made  good  a  loss  occasioned  by  a  breach  of 
trust  for  wMoh  the  two  are  jointly  and  severally 
liable  mav  obtain  contribution  to  that  loss  from  the 
other.  The  question  is  how  these  rules  are  to  be 
applied  in  the  present  case. 

As  to  the  existence  of  the  first  rule.  Lord  Bldon,  as 
long  ago  as  the  year  1818,  in  WcUker  v.  Symonds,  3 
Sw.  at  p.  64,  states:  '<It  is  established  by  all  the 
cases  that  if  the  cesitui  que  trust  joins  with  a  toistee 
in  that  which  is  a  breach  of  trust,  bowing  the  circum- 
stances, such  a  cestui  que  trust  could  never  complain 
of  such  a  breach  of  trust."  And  in  1841  Lord  Lang- 
dale  in  Fyler  v.  Fyler,  3  Beav.  at  p.  560,  states  me 
rule  as  follows :  '*  li  all  this  has  taken  place — t.e.,  the 
breach  of  trust — ^with  the  consent  of  the  parties  now 
complaining,  it  certainly  appears  to  me  that  they 
would  not  have  any  right  to  maintain  this  suit  fm 
volenti  non  fit  injuria.  If  they  have  authorized  tiiis 
course  of  dealing  with  their  own  fund,  it  would  be 
in  the  highest  degree  unjust  to  permit  them  to 
establish  a  claim  against  those  who  have  acted  under 
their  authority."  As  to  the  second  rule,  this  was  held 
by  Lord  Hard  wicke  in  the  year  1746,  in  Trafford  ▼. 
Boehm,  3  Atk.  at  p.  444 :  **  The  rule  of  the  court  in 
all  cases  is  that  if  a  trustee  errs  in  the  management  of 
the  trust  and  is  guU^  of  a  breach,  yet  if  he  goes  out 
of  tiie  trust  with  the  approbation  of  the  cestui  que 
trust  it  must  be  made  good  first  out  of  the  estate  of 
the  person  who  consented  to  it."  And  Lord  Lang- 
dale,  in  Lincoln  v.  Wright,  4  Beav.  at  p.  432,  states 
the  rule  thus :  *'  Now,  nothing  can  be  more  olear  than 
the  rule  which  is  adopted  by  this  court  in  these  cases, 
that  if  one  party,  having  a  partial  interest  in  the 
trust  fund,  induces  the  trustee  to  depart  from  the 
direction  olf  the  trust  for  his  own  bendit,  and  enjoys 
that  benefit,  he  shall  not  be  permitted  personally  to 
enjoy  the  benefit  of  the  trust  whilst  the  trustees  are 
subjected  to  a  serious  liability  which  he  has  brought 
upon  them.  What  the  court  does  in  such  a  case  is  to 
lay  hold  of  the  partial  interest  to  which  that  person. 
is  entitled,  and  apply  it,  so  far  as  it  will  extend,  in 
exoneration  of  the  trustees  who  by  her  request  and 
desire,  or  acquiescence,  or  by  any  other  mode  of 
concurrence,  have  been  induced  to  do  the  improper 
act."  The  judgment  of  Turner,  L.J.,  in  Babjf  ▼• 
Ridehalgh,  appears  to  me  to  proceed  upon  the  same 
principle,  for  be  held  cestui  que  trust  who  had  been 
privy  to  and  instigated  a  breach  of  trust  liable  out  of 
the  trust  shares  to  recoup  the  trustees.  A  qnesticMi 
has  arisen  under  this  judgment  as  to  what  amount  of 
the  cestui  que  trust's  interest  the  trustee  is  entiUed  to 
impound.  For  the  reasons  given  by  lindley,  L.J.,  I 
am  of  opinion  that  Turner,  L.J.,  did  not  intoid  to  out 
down  the  rule  which  had  theretofore  in  my  opimon 
existed  — viz.,  that  a  trustee  may  be  entitled  to  im- 
pound the  cestui  que  trust* s  interest  in  so  far  as  it  will  go 
to  recoup  him  for  the  losses  he  has  had  to  make  good. 
It  is  not  steted  whether  the  amount  impounded  in 
this  case  was  not  sufficient  to  indemnify  Uie  tnutee. 
I  do  not  doubt,  had  the  plaintiff  in  the  present  oaae 
not  been  a  co-trustee  with  the  defendant,  but  only  a 
cestui  que  trust  of  the  estete  of  which  the  d^eDdaat 
was  trustee,  that,  inasmuch  as  the  plaintiff  had 
authorized  and  consented  to  the  fareaoh  of  tnut 
which  is  T10W  complained  of,  he  oonld  not  olalm 


VaLiuV.       [April  ifl.  MM.]      fflE  WEEKLY  REi^ORTllR. 


^iiti 


COUBT  OF  AFFXAL. 


CHILLmGWOBTH  V.  Ohambxbs. — Deaz  V.  Ffooxb. 


COIJBT  OF  AfFXAL. 


ooQtribation  from  the  defendant  to  make  good  the 
lots  he  had  sustained ;  and,  what  is  more,  that  the 
defendant  would  have  been  entiUed  to  impound  the 
nlamtifrs  interest  in  his  one-fifth  share  to  exonerate 
himi  from  any  loss  he  might  have  been  called  npon  to 
make  ffood  l^  reason  of  the  breach  of  trust    It  was 
argaed  by  mr.  Warmington  for  the  plaintiff  before  ns 
that  the  facts  showed  that   the   plaintiff  did  not 
anthorize  or  consent  to  the  breach  ox  trust  which  was 
committed  knowing  the  droomstances  of  the  case,  for 
he  had  been  indnoed  into  agreeing  to  advance  the 
tmat  moneys  to  the  bnilder  Hughes  by  the  defen- 
dant ooncealing  from  the  plaint^  ike  fact  that  he 
wanted  Hughes  to  have  the  trust  moneys  advanced  to 
him  in  order  that  he,  Hughes,  might  thereout  pay  to 
the  defendant  debts  which  Hughes  might  owe  to  him. 
I  am  of  opmion  that  no  concealment  has  been 
established  affainst  the  defendant.     The  foundation 
npoBL  whidi  the  charge  was  based  was  that  there  was 
evidence  that  some  of  the  trust  moneys,  after  they  had 
been  advanced  by  the  plaintiff  and  the  def  enduit  to 
Hu^es  upon  mcotgage,  had  been  paid  by  him  to  the 
defendant.      I  think  there  was  such  evidence;  but 
i^iat  was  there  necessarily  wrong  in  this  P    It  is  very 
to  from  establishing  the  charge  of  concealment.    I 
am  of  opinion  upon  the  evidence  that  the  plaintiff 
knew  far  more  of  these  loans  to,  and  the  repayment 
thereof  by.  Hashes  than  suggested  at  the  bar.    Mr. 
Swinfen  Eady,  lor  the  defendant,  showed  us  that  the 
plaintiff  in  his  affidavit  before  this  point  was  taken 
by  his  counsel  had  therein  stated  that  he  knew  the 
following :  *'  Some  of  the  moneys  so  borrowed  by  the 
Slid  James  Hughes  as  aforesaid  were  paid  by  Mm 
direct  to  the  defendant."    That  allegation  fails,  and 
it  is  not  true  to  say  that  the  plaintiff  did  not  authorize 
or  consent  to  the  breach  of  trust,  for  he  did  so  well 
knowing  the  facts  relating  thereto.    It  appears  to  me 
that  the  truth  as  to  the  motives  of  the  pLuntiff  and 
the  defendant  is  that  the   plaintiff  was  desirous  of 
obtaining  a  higher  rate  of  interest  for  his  wife,  and 
afterwai^ds  for  nimself ,  than  he  otherwise  would  have 
obtained  had  the  trust  funds  not  been  lent  to  Hughes 
upon  mortgage ;  and  that  the  defendant  was  desirous 
that  Hughes  should  have  the  trust  money  advanced 
to  him  upon  mortgage,  for  it  bettered  his  chance  of 
being  paid  by  Hughes  that  which  Hughes  might  owe 
to  him.    I  now  come  to  the  third  rule,  which  is  that 
where  two  trustees  concur  in  committiiig  a  breach  of 
trust  and  are  in  pari  delidOf  the  one,  if  he  has  made 
good  the  loss  occasioned  thereby  to  the  trust  estate, 
can  obtain  contribution  from  the  other.    The  exist- 
ence of  this  rule  is  not  disputed  at  the  bar:    see 
Lingard  v.  Bromley.    The  real  question  is  how  is  Uiis 
rule  to  be  applied  m  the  present  case,  which  arises  not 
between  two  trustees  wno  are  merely  trustees,  but 
between  a  trustee  who  is  also  a  cestui  que  trust  and  hit 
co-trustee  who  is  not      In  my  judgment  the  true 
view  is  that  the  plaintiff  in  this  case  can  only  bring 
into  play  the  third  rule  (».f.,  the  rule  as  to  contribu* 
tion  between  co-trustees)  if  and  when  he  had  made 
good  to  the  ceitui  que  trust  any  loss  they  had  sus- 
tained by  reason  of  the  breach  of  trust  complained  of 
over  and  above  his  share  in  the  trust  property ;  but 
this  he  has  not  done.    As  before  stated,  if  he  had  not 
made  good  this  loss  and   the   defendant  had,  the 
piaintiffs  shue  could  have  been  impounded  for  that 
purpose  by  Uie  defendant  until  he  had  been  recouped 
what  he  had  paid,  and  the  plaintiff  therefore  was  not 
in  a  position  to  ask  for  contribution  from  the  defen- 
dant until  the  plaintiff  had   paid  more  than   the 
amount  of  his  share.    When  he  had  done  so,  then  it 
•eenos  to  me  he  would  have  been  entitled  to  ask  for 
contTibntion  towards  what  he  had  paid  over  and  above 
hia  interest  in  the  trust  funds.    But  there  yet  remains 
to  the  plaintiff  of  his  share  in  the  trust  funds  the  sum 


of  £150,  and  consequently,  in  my  judgment,  there  is 
nothing  upon  whidi  the  plaintiff  can  Ming  into  play 
the  operation  of  rule  3.  For  these  reasons  I  think 
that  North,  J.,  was  quite  right  in  deciding  as  he  did, 
that  the  plaintiff  was  entitled  to  no  contribution  from 
the  defendant.    This  appeal  must  be  dismissed. 

Appeal  dismissed* 

Solicitors  for  the  appellant,  Braum,  Son,  A  Vardy. 

Solicitors  for  the  respondent,  Bramall,  White,  A 
Sanders, 
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(Lord  Bsher,  M.B.,  and  Lopes  > 

and  Bigby,  L.JJ.}  ) 

Dbax  v.  Ffooks. 

Election  law  —  Parochial  elector — Local  government- - 
Woman — QualificcUion — Oumership  —  Local  Oovem" 
ment  Act,  1894  (56  &  57  Vid.  c  73),  s.  2,  suh-sex^ion 
1 ;  s.  43. 
A  woman  is  not  entitled  to  he  on  the  parochial  electors* 

register  by  recuon  of  her  ownership  of  property  loithin 

the  parish. 
Decision  of  the  Queen's  Bench  Division,  ante,  p,  78, 

[1896]  1  Q.  B.  1,  affirmed. 

This  was  an  appeal  from  the  decision  of  the 
Divisional  Court  (reported  ante,  p.  78,  [1896]  1  Q.  B. 
1)  which  had  dismissed  an  appeal  from  the  decision  of 
a  revising  barrister  who  haa  disallowed  a  claim  by  a 
married  woman  to  be  placed  on  the  parochial  electors' 
list  for  a  certain  parish  in  respect  of  the  ownership  of 
property  within  tiie  parish. 

The  facts  of  the  case  are  as  follows. 

The  M>pellant,  a  married  woman,  was  the  owner  of 
freehola  property  in  the  parish  of  Milbome  St. 
Andrews,  but  was  not  an  occupier  in  that  parish,  as 
she  lived  more  than  three  imles  therefrom.  She 
claimed  to  have  her  name  entered  on  the  parochial 
electors'  register  of  the  said  parish  in  respect  of  her 
property  there.  The  property  was  of  sufficient  value 
to  sustain  an  ordinary  ownership  claim,  and  hes 
husband  had  no  interest,  nor  was  he  qualified  to  be 
on  the  register  in  respect  of  it.  The  revising  barrister 
disallowed  the  claim,  on  the  nound  that,  as  oy  section 
2,  sub-section  1  of  the  Local  Gk>vemment  Act,  1894, 
it  was  provided  that  the  parish  meeting  for  a  rural 
parish  should  consist  of  parochial  electors,  namely, 
persons  registered  in  such  portion  either  of  the  lodl. 
government  register  of  dectors  or  of  the  Parlia- 
mentary register  of  electors  as  relates  to  the  parish, 
and  that,  as  the  appellant  was  neither  entitlea  to  be 
on  the  local  government  register—ownership  of  pro- 
perty being  no  qualification  in  that  req>ect — ^nor 
entitled  to  be  on  the  Parliamentary  register,  being 
disqualified  by  her  sex,  she  could  not  be  placed  on 
the  parochial  electors'  register.  From  this  decision 
she  appealed  to  the  Divisional  Court  (Lord  Bussell  of 
Eillowen,  C.J.,  and  Grantham  and  Yaughan  Williams, 
JJ.)  who  affirmed  the  decision  of  the  revising  bar- 
rister :  see  ante,  p.  78. 

Section  43  of  the  Local  Government  Act,  1894  {66 
&  57  Yict.  c  73),  provides  that:  "  For  the  purposes 
of  this  Act  a  woman  shall  not  be  disqualified  by  mar- 
riage for  being  on  any  local  government  register  of 
electors  or  f or  oeinff  an  elector  of  any  local  authority, 
provided  that  a  husband  and  wife  shall  not  both  be 
qualified  in  respect  of  the  same  property." 

C.   Dodd,   Q.O.  {Macmorran  with    him),  for   the 

(a.)  Beported  by  B.  G.  SxiLLWXLL,  Esq.,  Biirrister- 
at-^Law. 
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appeUant.— Prior  to  the  Local  Government  Act  of 
1894  unmarried  women  were,  if  ownera  of  property, 
qualified  to  vote  for  boards  of  g^uardiana  and  urban 
sanitary  authorities,  and  it  was  not  the  intention  of 
the  Legislature  to  take  away  this  franchise  because 
they  are  not  entitled  to  be  on  the  Parliamentary 
electors'  register.  The  Legislature  intended  that  a 
woman  should  be  entitled  to  be  on  the  register  in 
respect  of  ownership  in  the  same  way  that  a  man  is 
entitled  to  be  on  the  Parliamentary  register,  and 
section  43  provides  that  a  woman  shall  not  be  dis- 
qualified from  being  on  the  register  owing  to  her 
bein^  married.  A  woman  is  qualified  to  vote  at  a 
mumdpal  election  by  section  63  of  the  Munidpal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  60).  liis 
qualification  was  extended  to  the  rural  parishes  by 
the  County  Electors  Act,  1888  (61  &  62  Vict.  c.  10), 
as.  2-4. 

Boyddl  Eoughton,  for  the  respondent. — ^A  woman 
IS  entitled  to  be  on  the  local  government  reg^ister  if 
she  is  an  occupier ;  but  owner£ip  is  not  a  sufficient 
qualification.  Section  43  does  not  confer  any  further 
qualification  ujpon  her ;  it  merely  says  that  a  woman 
who  is  otherwise  qualified  is  not  to  be  disqualified  by 
reason  of  her  marriage. 

Lord  EsHEB,  M.B.— In  this  case  the  appellant,  a 
married  woman,  was  the  owner  of  freehold  property 
in  the  parish  of  Milbome  St.  Andrews,  in  the  county 
of  Dorset,  but  was  not  an  occupier  in  that  parish. 
She  claimed  to  have  her  name  placed  on  the  parochial 
electors'  list  for  that  parish  in  respect  of  her  owner- 
diip  of  such  property.  Whether  she  has  a  right  to 
have  her  name  placed  on  such  register  depends 
entirely  upon  the  provisions  of  the  Local  Gk>vemment 
Act,  1894.  It  has  been  contended  on  her  behalf  that 
section  43  of  that  Act  confers  upon  her  a  right  to 
have  her  name  put|upon  the  parochial  electors'  register. 
That  section,  however,  does  not  say  she  shall  be  so 
qualified ;  it  merely  provides  that  if  she  is  otherwise 

aualified  she  shall  not  be  disqualified  by  the  fact  that 
tie  is  married.  That  section  does  not  imply  that  a 
woman  shall  be  qualified  by  reason  of  ownership. 
Qualification  to  be  on  the  parochial  electors'  list  de- 
pends upon  section  2,  sub-section  1  of  which  defines 
parochial  electors  as  being  <*  persons  registered 
m  such  portion  either  of  the  local  government 
register  of  electors  or  of  the  Parliiunentuy  register 
of  electors  as  relates  to  the  parish." 

Now,  the  persons  who  are  qualified  to  be  on  the 
local  government  register  are  occupiers.  Therefore, 
if  a  woman  is  an  occupier,  she  may  be  qualified  to 
be  on  that  renter,  and  section  43  expressly  provides 
that  if  she  is  qualified,  the  fact  of  her  being  a 
married  woman  shall  not  be  a  disquaiifioation.  But 
the  appeUant  in  this  case  is  not  an  occupier; 
therefore  she  is  not  entitled  to  be  placed  on  the  local 
government  register.  As  regards  the  Parliamentary 
register,  the  appelant,  being  a  woman,  is,  of  course, 
disqualified  from  being  on  that  register. 

Then,  by  aection  44,  aub-aection  1,  it  ia  provided 
that  *<  the  local  government  rcffiater  of  electors  and 
the  Parliamentuy  register  of  efoctors,  so  far  as  they 
relate  to  a  parish,  wall  together  form  the  register 
of  the  parochial  electors  of  Uie  parish ;  and  any  per- 
son whose  name  ia  not  on  that  regiater  ahall  not  be 
entitled  to  attend  a  meeting  or  vote  aa  a  parochial 
elector." 

For  these  reaaona  I  am  of  opinion  that  this  appeal 
muat  be  diamiaaed. 

LoPBS,  L.  J. — I  am  of  the  aame  opinion.  In  thia  caae 
the  appellant  daima  to  have  her  name  placed  on  the 
parochial  electora'  liat  for  the  pariah  in  which  ahe 
owns  some  property,  but  in  which   ahe  ia  not  an 


occupier.  Now,  how  ia  the  parochial  electora'  Uat 
drawn  upP  By  the  Local  Government  Act,  1894, 
parochial  coundla  are  eetabliahed,  and  aection  2  of 
that  Act  definea  parochial  electora  aa  being  persona 
regiatered  in  auch  portion  either  of  the  local  govern- 
ment or  of  the  Parliamentary  regiater  of  electora  aa 
relatea  to  the  pariah.  Then  l^  aection  44  it  is 
provided  that  thoae  two  regiatera,  ao  far  aa  they  relate 
to  a  pariah,  ahall  together  form  the  regiater  of  the 
parochial  electors,  and  that  no  peraon  whoae  name  is 
not  in  that  regiater  ahall  be  entitled  to  vote.  Then 
aection  43  providea  that  no  woman  ahall  be  diaqualified 
by  marriage  from  being  on  any  local  government 
regiater.  That  aection  doea  no  more  than  remove 
any  diaqualification  ariaing  from  marriage,  provided 
the  woman  ia  otherwiae  qualified.  In  mv  opinion 
the  word  **  property  "  in  that  aection  merely  meana 
the  land  or  houae  in  reapect  of  which  the  woman 
may  be  qualified,  and  doea  not  import  an  ownenhip 
qualification.  I  do  not  think  that  section  3,  sub- 
section 2,  on  which  counsel  for  the  appellant  relies, 
has  anything  to  do  with  the  qualification  of  electors. 
I  am  of  opinion  that  the  appellant  is  not  entitled  to 
be  on  the  parochical  electors'  list,  for  as  she  is  not  an 
occupier  sne  cannot  be  on  the  local  Roveniment 
register,  and  being  a  woman  cannot  be  on  the 
Parliamentary  register.  We  must  oonatme  the 
worda  of  the  Act  <»  Parliament  aa  we  find  them,  Mid 
it  18  not  for  na  to  consider  whether  thia  conatruotion 
of  the  Act  may  in  certain  caaea  diafranohise  aome 
women  who  formerly  were  qualified  by  ownership  to 
vote  for  local  boarda  and  boarda  of  guardians. 

BiOBY,  L.J. — In  my  opinion  thia  ia  a  very  plain 
caae.  Before  the  Act  of  1894  waa  paaaed  there  was 
the  local  government  register  of  electors  for  the 
county  council  or  town  council,  the  qualification  for 
which  was  occupation,  and  not  ownership.  As  TenrdM^ 
however,  the  election  of  poor  law  gpiardians  and  local 
boards  tiiia  regiater  did  not  &ppl7>  Ai^d  ownership  of 
property  oonatituted  a  qualification  in   thoae 


The  Act  of  1894  aboliah^  that  qualification,  giving 
the  right  of  electing  in  thoae  caaea  to  the  parochial 
electora,  but  it  waa  provided  that  thoae  who  were  on 
the  Parliamentary  regiater  ahould  be  entitled  to  vote 
aa  parochial  electora.  No  one,  therefore,  now  ia 
entitled  to  be  upon  the  local  government  register  in 
reapect  of  ownerahip,  and  no  woman  can  be  upon 
the  Parliamentary  regiater.  A  woman  ia  not  dis- 
qualified by  thia  Act  from  being  on  the  parochial 
electors'  regiater  bv  reaaon  of  her  aex,  but  merely 
from  getting  on  uiat  regiater  bv  meana  of  th^ 
Parliamentanr  regiater ;  ahe  haa  atiU  the  r^t  to  get 
on  the  local  government  regiater  by  hdng  an 
occupier.  For  theae  reaaona  I  am  of  opinion  that 
this  appeal  muat  be  diamiaaed. 

Appeal  dUmis9dd. 

Solidtora,  BeU^  Brodridc,  A  Otay,  for  Pctrher^ 
Blandford;  Bobini,  Hay,  A  Co.,  for  E.  ArchdaU 
FfooJcBf  Sherborne. 


Jan.  27. 


From  Prob.  Div.  &  Adm.  Div.   ) 

(Lord  Baher,  M.B.,  and  Lopea  > 

and  Bigby,  L.JJ.)  ) 

The  "Gkbmanio."  (o.) 

Admiralty — Practice — Parliee — Action  in  rem — Addi* 
tion  of  defendant  to  claim  in  peraonam — Convemenee. 

Where  an  action  in  rem  ?iaa  been  commenced  againd 

(a.)  Beported  by  F.  G.  Buoksb,  Esq.,  Barrisier- 
at^Law. 
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a  $hip  and  her  oumers/or  damage  by  coUisum,  and  the 
platnHffi  apply  for  an  order  to  join  the  pilot  ae  a 
defendant  to  the  action^  the  judge  ought  to  exercise  his 
diecretum  by  refueing  to  make  such  order  on  the  ground 
of  inconvenience. 

Appeal  from  an  oider  of  Sir  FraaoiB  Jeune. 

This  was  an  action  in  rem  brought  by  the  owners  of 
the  steamship  Cunibrce  against  the  owners  of  the 
steamship  Cfermanic  for  dunage  by  collision  in  the 
Biver  Mmey. 

The  defendants  having  ^ut  in  a  defence  of  com- 
pnlaory  pilotwe,  the  plaintiiTs  applied  for  leaye  to 
add  Bobert  Uewellyn  Boberts,  who  had  been  the 
pilot  in  charge  of  The  Germanic  at  the  time  of  the 
collision,  as  defendant  to  the  action. 

Sir  Francis  Jenne  granted  tile  application. 

The  owners  of  The  Germanic  and  the  pilot 
q>pealed. 

Sir  Walter  Phillimore  and  Butler  Aepinallt  for  the 
i^pellants. — ^The  case  of  The  Bowesfiela,  6  AJsp.  Mar. 
Law  Gas.,  shows  that  there  is  no  power  in  an  action 
in  rem  to  add  a  party  as  a  defendant  to  a  claim  in 
personam.  Even  if  ttaere  is  power,  such  a  course  is 
embarrassing.  If  the  case  against  the  ship  and  the 
case  against  the  pilot  are  tried  together,  uie  Admi- 
ralty rule  as  to  division  of  damages  where  both 
vessels  are  to  blame  will  apply  as  regards  the  ship^ 
but  will  not  apply  as  regards  the  pilot.  Again,  the 
pilot  may  daim  the  right  to  be  tried  by  a  jury,  while 
the  action  in  rem  would  be  tried  by  a  judse  with 
assessors,  so  that  there  might  be  different  fiudings  as 
to  the  same  facts. 

They  cited  Beg,  v.  Judge  of  City  of  London  Courts 
40  W.  B.  215,  [1892]  1  Q.  B.  273. 

Joeeph  Walton,  Q.C.,  Pickford,  Q.C.,  and  A.  D. 
Bateaont  for  the  respondents. — The  learned  judge  had 
jurisdiction  to  join  the  pilot  as  defendant  under  ord. 
16,  r.  4,  and  no  injustice  will  result  from  the  order. 

They  cited  The  Zeta,  [18931  A.  0.  468 ;  The  Native 
Pairl,  3  Asp.  Mar.  Law  Gas.  N.  S.  515, 26  W.  B.  Dig. 
219 ;  The  AnnandaU,  2  P.  D.  179,  note,  25  W.  B.  Dig. 
263. 

Lord  EflHSB,  M.B. — I  am  of  opinion  that  the  appeal 
must  be  allowed.  The  plaintiffs  originally  brought 
their  action  against  the  ship  and  the  owners  and 
other  persons  interested  in  her.  They  now  want  to 
join  somebody  else  as  defendant — viz.,  the  pilot,  and 
they  ask  for  the  assistance  of  the  court  to  enable  them 
to  do  so.  It  is  unnecessary  to  determine  whether 
the  court  has  jurisdiction  to  join  the  pUot.  I  will 
assnme  that  the  court  has  jurisdiction,  and  the 
question  then  arises,  How  ought  the  jurisdiction  to  be 
exercised  P  There  can  be  no  doubt  tiiat  if  we  should 
btf  of  opinion  that  the  learned  judge  has  exercised 
jurisdiction  unadvisedly,  we  have  the  power,  and  it  is 
our  duty,  to  alter  his  oraer.  Now,  if  it  should  appear 
to  the  judge  on  such  an  application  that  one  course 
which  was  open  to  him  would  lead  to  great  incon- 
venienoe,  while  another  course  would  not  lead  to  any 
inoonvenience,  the  proper  exercise  of  his  discretion 
would  be  to  avoid  tne  risk  of  great  inconvenience, 
and  to  choose  the  other  course.  He  was  asked  to 
join  the  pilot  as  defendant,  and  it  is  dear  that  if  he 
made  suon  an  order,  it  would  in  all  probability  lead 
to  great  inoonvenience.  The  pilot  would  have  a  right 
to  be  tried  by  a  jury,  and  there  can  be  no  doubt  that 
he  would  be  advised  to  claim  that  right.  So  the  case 
between  the  two  ships  and  their  owners  would  be 
tried  by  a  judge  sitting  with  assessors,  while  the  case 
between  the  ship  to  which  the  pilot  did  not  belong 
and  the  pilot  would  be  tried  by  a  judge  with  a  jury. 
Sooh  a  course  would  manifestly  be  unseemly  and 
inooiiTement.    There  would  also  be  a  difficulty  as  to 


drawing  up  the  judgments.  If,  on  the  other  hand, 
the  case  were  allowed  to  remain  as  it  is,  there  would 
be  no  such  inconvenience.  It  is  true  that  the  plain- 
ti£b  have  a  legal  riffht,  after  the  present  action  has 
beem  tried,  to  sue  me  pUot,  and  to  have  their  <Mtse 
against  him  tried  before  a  jury.  But  I  do  not  think 
they  are  likely  to  avail  Uienuelves  of  that  right, 
whether  they  succeed  or  fail  in  this  action.  I  am, 
therefore,  of  opinion  that  the  learned  judge 
ought  to  have  exerdsed  his  discretion  by  refusing  the 
application. 

Lopes  and  Bioby,  L.  JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellants,  EUl,  Dickinson,  A 
Co. 

Solidtors  for  the  respondents,  Batesons,  Warr,  db 
Wimshuret. 


HHtfy  Court  of  S^atitt. 

S^^l}  Nov.  27,  28,  29,  30;  Jan. 29. 

Attornby-Gbnbbal  v.  Trustses  of  thb  London 

Parochial  Chasities.  (a.) 
Metropolis— Land  set  apart  for  the  purposes  of  int^- 

ment^Sold  under  the  authority  of  an  Act  of  Parlia^ 

ment— Michael  Angelo  Taylor's  Act  (57  Geo.   3.  c. 

cocxix,)—Disueed  Burial  Grounds  Act,  1884  (47  &  48 

Vict.  c.  72),  ss.  3,  5. 

Land  formerly  used  as  a  burial  ground,  situate  in  the 
City  of  London,  was  purchased  by  the  Commissioners  of 
Sewers  under  the  provisions  of  Michad  Angelo  Taylor  s 
Act,  and  was  in  part  used  by  them  for  public  purposes. 
The  Commissioners  sold  the  residue,  and  the  purchasers 
proposed  to  erect  buildings  thereon.  An  action  was 
brought  to  restrain  this  building. 

Held,  that  the  land  in  question  had  been  sold  or 
disposed  of  under  the  authority  of  an  Act  of  Parlia- 
ment within  the  meaning  of  section  6  of  the  Disused 
Burial  Grounds  Act,  1884,  and  might  therrfore  be 
buiU  upon. 

This  was  an  action  by  her  Majesty's  Attomey- 
Oeneral  at  the  relation  of  the  Vicar  and  Churchwardens 
of  the  parish  churdi  of  St.  Botolph  Without,  Alders- 
gate,  in  the  City  of  London,  and  by  the  Vicar  and 
Churchwardens  as  plainti£BB,  in  which  an  injunction 
was  sought  to  restrain  the  defendants  from  erecting 
buildings  on  a  piece  of  land  in  the  inmiediate  neigh- 
bourhood of  that  diurch,  contrary  to  the  provisions  of 
the  Disused  Burial  Grounds  Act,  1884,  and  the 
Metropolitan  Open  Spaces  Acts,  1881  and  1887. 

The  land  in  question  lies  between  a  street  called 
Little  Britain  on  the  north  and  the  site  of  a  wall 
on  the  south  dividing  it  from  what  was  formerly 
the  churchyard  of  St.  Botolph,  though  now  converted 
into  a  pubuc  garden. 

This  land  (along  with  an  additional  strip  now 
thrown  into  Little  Britain)  was  acquired  by  virtue  of 
the  powers  conferred  by  Michael  Angelo  Taylor's 
Act,  67  Geo.  3,  c  oxxix.,  by  the  Commissioners  of 
Sewers  for  the  Ci^  of  London  in  the  years  1884  and 
1885,  for  the  purpose  of  widening  Little  Britain,  and 
was  purchased  by  them  in  part  horn,  the  Ecclesiastical 
Commissioners  (whose  title  was  derived  from  the 
Dean  and  Chapter  of  Westminster),  and  as  regards 

(a.)  Beported  by  W.  SooTT  Thompson,  Esq.,  Bar- 
rister-at-Law. 
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the  reddae  from  a  body  of  oharity  trustees  who  held 
it  upon  trust  to  permit  the  churchwardens  of  the 
parish  of  St.  Botolph  to  erect,  for  such  purposes  as 
the  parishioners  in  vestrv  assembled  should  direct. 

At  the  time  when  the  Commissioners  of  Sewers 
bought  the  land  acquired  by  them,  it  was  to  a  large 
extent  coyered  by  old  houses,  known  as  Kos.  77,  77^, 
77a,  78,  79,  81,  and  8lA,  little  Britain.  All  these 
houses,  except  No.  77},  abutted  on  little  Britain,  but 
No.  77^  lay  behind  the  others,  abutting  on  the  south 
side  of  the  tower  of  St.  Botolph's,  and  was  approached 
by  a  passage-way  bounded  on  the  south  by  the  wall 
aooye  mentioned,  and  which  was  surrounded  by  a 
rail.  The  soil  of  this  passage-way  was  induded  in 
the  purchase.  No.  79  had  a  small  yard  abutting  on 
this  passage ;  the  other  houses  (except  No.  81)  actu- 
ally abutted  on  it. 

In  the  passage  were  two  set  of  gates,  one  set  at  the 
entrance  from  little  Britain,  the  o^er  about  the 
middle.  Near  the  end  of  this  passage,  dose  to  No. 
77},  were  some  steps  which  led  to  a  gate  in  the 
railing  through  whidi  the  churchyard  might  be 
entered. 

The  Commissioners  of  Sewers  pulled  down  all 
these  houses  and  widened  the  street,  and  they,  in 
1887,  resold  the  surplus  luids  which  they  did  not 
require,  bein^  the  piece  of  land  as  to  which  this  dis- 
pute has  arisen,  to  the  same  charitable  trustees 
above  mentioned,  and  from  whom  part  of  the  lands 
had  been  bought. 

This  land  was  for  some  time  used  as  a  public  garden. 
In  1891  the  estates  of  the  parish  trustees  became 
▼ested  in  the  defendant  trustees,  and  they,  witii  the 
sanction  of  the  Charity  Commissioners,  agreed  to  let 
the  land  for  building  puri>08es,  and  the  defendants 
Heather  and  Bailey  proceeded  to  excavate  for  the 
purpose  of  laying  the  foundations. 

The  writ  in  Sie  action  was  issued  on  the  23rd  of 
October,  1894. 

By  section  3  of  the  Disused  Burial  Ghrounds  Act, 
1884,  the  erection  of  buildings  on  any  **  disused  burial 
ground"  is  prohibited.  By  section  4  of  the  Open 
Spaces  Act,  1887  (50  &  51  Vict  c.  96),  it  is  enacted 
that  in  the  Disused  Burial  Grounds  Act,  1884,  the 
expression  "burial  ground"  shall  have  the  same 
meaning  as  in  the  Metropolitan  Open  Spaces  Act, 
1881,  as  amended  by  the  Act  of  1887,  and  that  the 
expression  *'  disused  burial  ground  "  shall  mean  any 
burial  ground  which  is  no  longer  used  for  inter- 
ments, whether  or  not  such  ground  shall  have  been 
partially  or  wholly  closed  for  burials  under  the  pro- 
visions of  any  statute  or  Order  in  Council. 

By  section  1  of  the  Metropolitan  Open  Spaces  Act, 
1881,  the  expression  <* burial  ground"  indudes  any 
ground,  whether  consecrated  or  not,  which  has  been 
at  any  time  set  apart  for  the  purposes  of  interment. 

Chxiham  Hastings^  Q.Cy  and  Stokes,  for  the  plain- 
tiffii,  argued  that  on  the  evidence  the  land  in  question 
had  been  set  apart  for  burials,  and  that  even  if  not 
set  apart,  yet  it  nad  been  used  as  a  burial  ground; 
and,  further,  that  section  5  of  the  Act  of  1884  did  not 
apply  to  any  sale  subsequent  to  the  coming  into 
force  of  that  Act,  and  that  there  had  not  been, 
within  the  meaning  of  that  section,  a  sale  under  the 
authority  of  any  Act  of  Parliament. 

BuMey,  Q.C.,  Sir  W.  PhiUimore,  Q,C.,  and  R.  N. 
Neville,  for  tiie  defendants  the  charity  trustees. 

R,  J,  Parker,  for  the  defendants  Heather  and  Bailey. 

Haetinga,  Q.C,  replied. 

The  following  cases  were  dted : — Re  Ponsford  and 
Newport  District  School  Board,  42  W.  B.  358,  [1894] 
1  Ch.  454 ;  Me  Eccleeiaetical  Commissioners  and  New 
Ci^  qf  Londofn  Brewery  Co.,  43  W.  B.  457,  [1895]  1 


Ch.  702 ;  Trustees  of  St.  Saviour's  Rectory  v.  Oyler,  34 
W.  R.  224,  31  Ch.  D.  412 ;  Thomas  v.  Daw,  15  W.  B. 
113,  L.  B.  2  Ch.  App.  1 ;  Oard  v.  Commissioners  of 
Sewers,  28  Ch.  D.  486,  33  W.  B.  Dig.  106;  Foster  v. 
Dodd,  14  W.  B.  607,  L.  B.  1  a  B.  477 ;  Reg.  v. 
Twist,  17  W.  B.  765,  L.  B.  4  Q.  B.  407 ;  PhUipps 
V.  HaUiday,  [1891]  A.  C.  228,  39  W.  R.  Dig.  81. 

Sttbung,  J.,  stated  the  facts  as  above  set  forth, 
and  referred  to  the  statutes,  and  continued : — ^The  first 
question  to  be  inquired  into,  therefore,  is  whether 
any  part  of  the  land  as  to  which  the  dispnte  has 
arisen  is  shown  to  have  been  "  at  any  time  set  apart 
for  the  purposes  of  interment."  Now,  the  meaning  of 
these  woras  has  been  the  subject  of  judicial 
decision. 

It  has  been  determined  by  North,  J.,  and  the 
Court  of  Appeal  in  In  re  Pons/ord  and  Newport 
District  School  Board,  that  they  do  not  neoessuily 
involve  actual  use  for  the  purposes  of  interment; 
land,  therefore,  which  has  been  set  apart,  though  it 
ma^  never  have  been  actually  used  for  the  purposes 
of  mterment  is  within  the  d^nition.  On  the  other 
hand,  it  has  been  determined  by  North,  J.,  in  In  re 
Ecdesicuiioal  Commissioners  and  City  of  London  Brewery 
Co.,  that  land  actuaDy  used  for  the  purpose  of  inter- 
ment need  not  necessarily  have  be^  wt  apart  for 
these  purposes.  In  that  case  the  land  inquestioQ 
was  the  site  of  a  church  in  whidi  buriab  had  taken 
place ;  but  it  was  hdd  that  the  site  had  not  been  set 
apart  withm  the  meaning  of  this  definition,  and  might 
consequently  be  built  upon. 

In  tne  light  of  these  decisions,  I  have  to  consider 
the  documentary  and  other  evidence  adduced  as  to 
the  title  to  and  nature  of  the  land  in  question.  [Eis 
lordship  then  referred  to  the  evidence,  and  m  tiie  re- 
sult found  that,  except  as  to  the  site  of  the  passage- 
way, no  part  of  the  land  in  question  had  been  set 
apaoi;  for  buriab ;  but  his  lordship  found  that  the 
site  of  the  passage-way  had  once  formed  part  of  the 
churchyard,  and  consequently  was  at  one  time  set 
apart  for  the  purposes  of  interment,  and  continued : — ] 

It  was,  however,  contended  on  the  part  of  the 
defenduits  that  even  then  no  order  ought  to  be  made, 
because  the  case  fell  within  an  exception  from  the 
operation  of  tiie  Act  of  1884  under  section  6,  which 
runs :  "  Nothing  in  this  Act  contained  shall  apply  to 
any  burial  ground  whichhas  been  sold  or  disposed  of 
under  the  authority  of  any  Act  of  Parliament."  The 
language  of  this  section,  notwithstanding  its  apparent 
simplicity,  presents  difficulties  of  interpretation  when 
applied  to  the  facts  of  the  present  case.  It  waa  said  on 
behalf  of  the  plainti£BB  ( 1 )  that  this  section  did  not  vpflj 
to  a  sale  subsequently  to  the  14th  of  August,  1884,  the 
date  of  the  passing  of  the  Act ;  and  (2)  that  the  site 
of  the  passage-way  had  not  been  sold  or  disposed  of 
under  uie  authori^  of  any  Act  of  Parliament  within 
the  meaning  of  the  section.  The  first  of  these  points 
has  already  been  considered  in  two  cases — vis.. 
Trustees  of  St.  Saviour's  Rectory  v.  Oyler,  before 
Bacon,  V.C,  and  In  re  Eccksiastioal  Commissioners 
€md  New  City  of  London  Brewery  Co.,  before  North,  J. 
These  two  learned  judges  appear  to  have  arrived  at 
different  oondusions,  and,  havmg  carefully  oonadered 
their  judgments,  I  think  that  the  oonstmotion  plaoed 
on  the  enactment  by  North,  J.,  is,  for  the  reaaons 
given  by  him,  to  be  preferred ;  and  I  therefore  hold 
that  section  5  may  apply  to  the  sale  to  the  Com- 
missioners of  Sewers  of  the  City  of  London,  notwith- 
standing that  that  sale  did  not  take  place  until 
1885. 

The  second  question  appears  to  arise  for  the  first 

time.    The  sale  in  1885  was  made  under  tiliejproviaioiis 

of  sections  80  and  81  of  the  Statute  57  Geo.  3»  o. 

^  oxTJx.,  commonly  known  as  Michael  Angdo  Taykr^s 
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Act.  The  effiaot  of  these  proyisions  has  been  re- 
peatedly considered  by  the  coorts  partioularly,  T?wmcu 
T.  Daw,  and  Oard  v.  Commissioners  of  Sewers  of  the 
Oiiy  of  London.  The  effect  of  them  may  be  thus 
stated.  Certain  public  bodies  within  the  limits  of  the 
bills  of  mortality  and  the  parishes  of  St.  Pancras  and 
St.  Marylebone  (among  which  bodies  are  included  the 
Commissioners  of  Sewers  of  the  City  of  London)  are 
Uiereby  empowered,  for  the  purpose  of  improying  the 
the  streets  within  their  jurisdiction,  to  adjudge  that 
"  any  houses,  walls,  buildings,  lands,  tenements,  and 
hereoitamentB "  (words  of  the  widest  import  and 
amply  sufficient  to  include  a  burial-ground,  whether 
used  or  disused)  or  any  put  thereof  prevent  them 
executing  a  proposed  improvement.  Such  an  adjudi- 
cation has  been  held  a  necessary  preliminary  to  the 
takinsp  of  any  further  steps :  see  Thwnas  v.  Daw.  The 
adjumcation  being  made  (of  course  good  faith  is 
requisite,  but  as  to  this  no  question  has  been  raised), 
the  bodies  in  question  have  power  (section  80)  to 
treat,  contract,  and  agree  with  the  several  owner  or 
owners,  occupier  or  occupiers,  of  all  such  houses,  walls, 
buildings,  lands,  and  hereditaments  of  whatsoever 
nature,  tenure,  Idnd,  or  quality  for  the  purpose  of  the 
improvements,  and  to  pay  for  the  same  such  price  as 
mu;ht  be  agroed  upon ;  and  (section  Bl)  all  persons, 
inrtludiny  particularly  trustees  and  feoffees  m  trus^ 
fbr  chanties,  are  empowered  to  treat  and  agree  with 
the  public  body  for  the  absolute  sale  of  the  property 
and  seU  and  convey  it  accordingly.  Section  82  confers 
compulsory  powers  for  the  acquisition  of  such  lands ; 
and  section  84  requires  the  purchase  money  in  the 
case  of  sales  bv  incapacitated  penons  to  be  paid  into 
this  court,  and  dealt  with  according  to  its  orders. 

It  appears  from  the  documents  in  evidence  that 
this  course  was  strictly  pursued.  There  was  an  ad- 
judication by  the  Commissioners  of  Sewers,  a  treaty 
or  ne^tiation  between  them  and  the  chari^  trustees, 
resulting  in  the  ascertainment  of  the  price  by  an 
arbitrator,  payment  of  the  purchase  money  into  court, 
and  a  conveyance.  The  Commissioners  derived  their 
power  to  purchase,  and  the  charity  trustees  their 
power  to  sell,  from  the  statute. 

Each  step  was  taken  under  and  in  accordance  with 
the  authority  conferred  by  the  statute,  and  from  that 
authority  alone  the  sale  derives  its  validity.  I  can 
come  to  no  other  conclusion  than  that  the  passage 
way  (which  was  included  in  the  lands  taken  by  the 
Oommissioners)  was  sold  under  the  authority  of  an  Act 
of  Parliament^viz.,  57  Geo.  3,  c.  cxxix.  Why,  then, 
does  not  the  case  fall  within  section  5  of  the  Act  of 
1884  ?  It  is  said  that  some  limitations  must  be  put 
on  the  words  of  the  enactment,  otherwise  a  sale  by  a 
tenant  for  life  tmder  the  power  conferred  by  the 
Settled  Land  Acts  would  fall  within  it,  with  the  result 
that  a  disused  burial  grotmd  if  sold  by  a  tenant  for 
ttf  e  might  be  built  upon,  while  if  sold  by  an  absolute 
owner  could  not.  I  uiould  be  very  slow  to  arrive  at 
an  J  such  conclusion,  and  if  to  escape  from  it  some 
Hnritation  must  be  put  on  the  langfnage  of  the  Act, 
ihftt   will   have   to  be   considered   when   the   case 


It  is  enough  on  the  present  occasion  to  say  that 
whatever  limitation  is  to  be  imposed  it  ought  not,  in 
my  judgment,  to  exclude  from  tne  operation  of  section 
5  a  sale  effisoted  under  such  droumstanoes  as  that  of 
1885. 

The  zesolt  is  that  the  action  must  be  dismissed. 

Solicitors,   Webb  dkSons;    Clarke  dk  Blunddl;   B. 

./VCPTCS. 


Chan.  Div.  } 

Yaughan  Williams,  J.  ( 


Nov.  27,  28 ;  Feb.  19. 


In  re  Hsicp,  Yarn,  and  Cordaob  Co. 
(Limited),  (a.) 

Company —  Winding  up — ConirihtUory — Underwriting 
contract  —  Termination  of  authority  to  apply  for 
shares — Register  of  Tnenibers. 

An  underwriting  letter  containing  an  offer  {to  he 
binding  for  two  months)  by  the  underwriter^  in  con* 
sideration  of  a  premiumy  to  take  up  such  shares  in  a 
company  as  the  public  should  not  take  up  in  answer  to  an 
invitation  for  public  subscription^  was  addressed  to  the 
promoters  of  the  company.  The  capital  was  offered  to 
the  public  a  few  days  after  the  date  of  the  underwriting 
Utter,  but  the  underwriting  letter  was  not  accepted  until 
a  date  at  which  the  subscription  list  had  been  closed, 
the  invitation  to  the  public  having  proved  an  almost 
total  failure.  The  promoters  afterwards  applied  for 
shares  in  the  underwriter's  name,  and  the  shares  were 
allotted  to  him  and  his  name  placed  on  the  register  of 
members  of  the  company.  The  company  afterwards 
went  into  liquidation,  and  the  underwriter's  name  still 
being  on  the  register  the  liquidator  sought  to  make  him 
liable  for  calls. 

Held,  that  the  underwriter  was  not  liable  as  a  con- 
tributory, for  when  the  underwriting  letter  was  produced 
to  the  company  it  showed  on  the  face  of  it  that  tJie  offer 
had  been  accepted  out  of  time,  and  there  had  never  been 
a  ratification  with  knowledge  of  the  facts  so  as  to  enable 
the  liquidator  to  rely  on  an  esU^ppel. 

This  was  a  summons  by  the  liquidator  in  the 
winding  up  under  supervision  of  the  above-named 
company  for  payment  of  calls  by  certain  persons, 
amone  whom  was  a  Mr.  W.  H.  Hindley,  who  had 
signea  an  underwriting  letter,  dated  the  17th  of  June, 
1892,  and  addressed  to  the  Northern  Assets  Corpora- 
tion (who  were  promoters  of  the  above-named  com- 
panv),  and  accepted  on  the  1st  of  July,  1892. 

The  material  part  of  the  underwritii^  letter  was  as 
follows : — 

*'(}aitlemen,— lagree  for  the  consideration  below 
stated,  upon  the  pm)lic  issue,  to  subscribe  for  400 
ordinary  shares  of  £5  each,  £1  58.  paid,  of  the  above 
issue,  on  the  terms  of  the  company^s  prospectus  about 
to  be  issued  .  .  .  and  to  pay  the  instalments  on 
the  dates  to  be  specified  in  the  said  prospectus  as 
above,  in  consideration  of  which  you  are  to  pay  me  a 
commission  of  1  per  cent,  on  the  •  .  .  ordinary 
shares,  and  I  hereby  authorize  you,  in  the  event  of  mv 
not  applying  for  shares  ...  as  above  mentioned, 
to  apply  for  shares  ...  in  my  name,  and  the 
directors  of  the  company  to  allot  the  same  to  me 
thereon.  But  if  on  the  public  issue  of  the  pron>ectus 
the  whole  of  the  above  issue  is  bond  fide  subscribed  by 
the  public,  then  no  allotment  is  to  be  made  to  me ; 
but  should  the  said  issue  be  only  partially  subscribed 
by  the  public,  then  I  am  only  to  be  allotted  my  pro- 
portion of  ^e  d^cien<^  pro  rata  with  the  other  per- 
sons or  firms  who  shall  nave  signed  or  entered  into 
agreements  with  or  underwriting  letters  to  you  simi- 
lar, mutatis  mutandis,  to  the  arrangements  ^  hereby 
made.  In  either  case  it  is  agreed  that  the  said  com- 
mission upon  the  total  sum  guaranteed  by  me — ^viz., 
£2,000— is  to  be  paid  out  of  the  moneys  received  by 
you  from  the  vendors.  This  eneagement  is  binding 
on  me  for  two  months  from  this  date." 

The  letter  was  addressed  to  the  Assets  Corporation, 
and  stated  at  its  head  the  share  and  debenture  capital 
of  the  company. 

(a)  Beported  by  Y.  DB  S.  FowKB,  Biq.,  Barrister- 
at-Law. 


898 


THE  WEEKLY  REPORTER.       [Apriii8,i99e^]     VoLXLlv. 


H.  C.     In  be  Hbmp,2Yabk,  &  Cobdaoe  Ck).  (Ld^.—Striokland  (Applt.)  v.  Hayes  (Bspdt.).      H.  0. 


The  capital  had  been  ofPered  to  the  publio  on  the 
20th,  2l8t,  and  22nd  of  June,  1892,  wi&  the  resolt 
that  the  shares  were  not  taken  np  by  the  publio, 
there  having  only  been  nine  applioations  in  all,  and 
in  oonsequence  by  the  1st  of  July  the  public  sub- 
scription list  haa  been  dosed. 

JUfterwards  the  underwriting  letter  with  an  appli- 
cation for  shares  was  product  to  the  board  of  the 
company,  who  allotted  the  shares  in  question  to 
Hindley  without  his  knowledge,  and  his  name  was 
placed  on  the  register  of  members,  where  it  remained 
at  the  date  of  the  winding  up. 

Hindley  knew  that  his  name  had  been  placed  upon 
the  register,  but  he  disputed  his  liabili^  as  a  con- 
tributory on  the  ground  that  he  was  not  aware  of  the 
real  state  of  the  facts  regarding  the  acceptance  of  the 
ofPer  in  the  underwriting  letter,  and  also  on  the 
ffround  that  he  had  in  no  way  ratified  the  application 
by  the  Assets  Corporation. 

Buckley,  Q.C.,  and  W.  F.  Hamilton,  for  the 
liquidator. 

Astburyt  Q.C.,  and  Macnctghtm,  for  Hindley,  raised 
the  objection  that  in  the  circumstances  he  was  not 
liable  as  a  contributory.  The  application  was  sent  in 
after  the  authority  given  by  the  contract  had  expired. 
Therefore  there  was  in  fact  no  application.  There 
cannot  be  ratification  without  knowledge  of  the  facts. 
The  Assets  Corporation  ought  not  to  have  applied  as 
^ey  did,  but  an  opportunity  ou^ht  to  have  been 
given  to  us  to  apply  before  the  ai>phcation  was  made. 
A  reasonable  tmie  should  be  given  to  the  person 
signing  the  contract  to  apply  himself  before  an 
application  is  made  in  his  name. 

They  referred  to  Harvey's  Oyster  Co,,  OrmerotTs 
case,  42  W.  E.  701.  [1894]  2  Ch.  476;  Re  Henry 
Bentley  &  Co.,  69  L.  T.  Bep.  N.  S.  204;  Brussels 
Palace  of  Varieties  v.  Prockter,  10  T.  L.  E.  72. 

Hamilton.— 'TheTb  was  a  contract  to  take  shares, 
which  cannot  be  repudiated  after  there  has  been  a 
winding  up.  Hindley  is  estopped  from  dii^uting  his 
liability  to  pay  calls  by  reason  of  the  lapse  of  time. 

He  cited  Oakes  v.  Turquand,  L.  E.  2  M.  L.  325,  16 
W.  R.  H.  L.  Dig.  16,  and  Kent  v.  Freehold  Land  Co., 
16  W.  B.  990,  L.  E.  3  Ch.  App.  493. 

Asthury,  in  reply,  dted  Pellat^s  case,  16  W.  R.  726, 
L.  B.  2  Ch.  627 ;  Black  A  Oo.'s  case,  21  W.  B.  249, 
L.  B.  8  Ch.  App.  264 ;  Dowgan's  case,  21  W.  B.  496, 
L.  B.  8  Ch.  App.  640. 

Our.  adv.  vuU. 

Feb.  19.— Yaughan  Williams,  J.— I  have  come 
to  the  conclusion  that  Mr.  Hindley  ought  not  to  be 
placed  upon  the  list  of  contributories.  It  is  true 
that  his  name  appears  upon  the  register  of  shaore- 
holders,  and  that  it  was  placed  there  in  respect  of 
shares  allotted  to  him  in  pursuance  of  an  appUcation 
signed  in  his  name,  under  a  power  contained  in  an 
underwritinff  letter  which  he  himself  signed,  and 
which  is  addressed  to  the  London  and  Northern 
Assets  Corporation,  who  seem  to  have  been  intimately 
connected  with  the  promotion  of  the  Hemp,  Yam, 
«nd  Cordaffe  Co.  But  it  seems  to  me  that,  notwith- 
standing these  facts,  Mr.  EBndley  ought  not  to  be 
nlaced  on  the  list  of  contributories,  because  the 
Northern  Assets  Corporation  had  no  right  to  use  the 
powers  under  the  underwriting  letter  at  the  time 
when  they  actually  did  use  them.  The  underwriting 
letter,  which  is,  in  substance,  an  offer,  is  dated  the 
17th  of  June,  1892.  The  capital  of  the  company 
was  offered  to  the  public  on  the  20th,  2l8t,  and  22nd, 
and  the  offer  contained  in  the  letter  was  not  accepted 
until  the  Ist  of  July,  1892,  as  appears  upon  the  face 
of  the  letter,  which  has  the  acceptance  and  date  of 
acceptance  written  on  it.    On  the  1st  of  July  the 


subscription  list  had  been  dosed,  the  invitation  to 
the  public  proving  an  almost  total  failure,  only  nine 
appUcations  having  been  made. 

Now,  it  seems  dear  that  as  the  offer  in  the  under- 
writing letter  is  an  offer,  in  consideration  of  a  pre- 
mium, to  take  up  such  shares  as  the  public  should  not 
take  up  in  answer  to  the  invitation  for  public  sub- 
scription, the  Northern  Assets  Corporation,  to  whom 
it  was  addressed,  could  not  wait  to  see  the  result  of 
the  invitation  to  the  public,  and  then  accept  Mr. 
Hindley's  offer  to  underwrite  after  the  invitation  to 
the  public  had  proved  a  failure.  If  there  was  no 
authority  to  sign  the  application  for  shares  at  the 
time  when  it  was  signed,  then  it  seems  to  me  that 
there  was  no  contract  between  Mr.  Hindley  and  the 
company  in  pmsuance  of  which  shares  could  be 
allotted  to  him ;  and  ihe  mere  fact  of  his  name  being 
on  the  register,  even  though  with  his  knowledge, 
will  not  mSke  him  a  member. 

But  then  it  may  be  said  that  Mr.  Hindley  ratified 
the  act  of  his  assumed  agent  by  not  taking  steps  to 
get  his  name  removed  from  the  register,  and  that  he 
cannot  after  liquidation  get  his  name  removed  from 
the  reg^ter.  The  answer  to  this  seems  to  be  that  the 
underwriting  letter  was  produced  to  the  board  before 
the  allotment,  and  on  the  face  of  it  showed  that  the 
offer  had  been  accepted  out  of  time.  This  is  not  a 
case  in  which  there  was  a  voidable  contract  by  Mr. 
Hindley  with  the  company  to  take  shares,  or  a  void- 
able authority  to  apply.  In  such  a  case,  liquidation 
having  intervened,  it  would  be  too  late  to  avoid ;  but 
it  is  a  case  where  there  never  was  an  authority  to 
sign,  or  a  contract  by  Hindley  with  the  oompany, 
and  where  there  never  has  been  ratification  wi^ 
knowledge  of  the  facts,  the  company  cannot  rdy 
upon  an  estoppel,  because  they  were  wrong  in 
aUotfcing  shares  in  pursuance  of  the  authority  pro- 
duced to  them,  which  on  the  face  of  it  was  out  of 
time. 

As  against  Mr.  Hindley,  therefore,  the  lyplioation 
must  be  dismissed,  with  costs. 

Solicitors,  Baker,  Blaker,  dk  Hawes  ;  Nunn  A  Fop- 
?iam. 


(lindley  and  zJy,  L.JJ.)  |  ^^  ^^'  ^^ 

Stbiokland  {AppeUani)  v.  Haybs  (Respondent),  (a.) 

Local  government — County  council — Bye^kno  /or  good 
rule  and  government — Use  of  profane  or  obioene  fa»- 
guage — Reasonableness — Municipal  Corporations  Act, 
1882  (46  &  46  Viet.  c.  60),  s.  23— Zoco/  GovemmeMt 
Act,  1888  (61  dt  62  Vict.  c.  41),  s.  16. 

A  bye-law  for  the  good  rule  and  govemmeni  of  a 
county  made  by  a  county  council  under  section  2^  of  tkt 
Municipal  Corporations  Act  and  section  16  of  the  Local 
Oovemment  Act,  1888,  prohibited  any  permm  from 
singing  profane  or  obscene  songs  or  using  profame  or 
obscene  language  *'  in  any  street  or  public  piace,  or  on 
land  adjacent  thereto.** 

Held,  that  the  bye-law  was  unreasonahle  ctnd  w- 
valid,  not  only  because  it  extended  the  prohibition  to  l^td 
adjacent  to  a  street  or  public  place,  but  because  it  did 
not  restrict  the  offence  to  cases  where  the  song  was  SMMg 
or  tJie  language  used  to  the  annoyance  of  any  person  or 
of  the  public, 

A  bye-law  for  good  rule  and  government  made  wnder 
section  23  of  the  Municipal  Corporations  Act,  1882, 

(a.)  Beported  by  T.  B.  CoLQUHomr  Dill^  Biq., 
Barrister-at-Law. 
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High  Coxtbt. 


STBiOKLAin)  (Appellant)  v.  Hayss  (Bbspoitdbkt). 


High  Coitbt. 


doe$  not  require  confirmation  by  the  Local  Chvemment 
Board. 

Caae  stated  by  justioes  of  the  oounty  of  Worcester. 

An  information  was  preferred  by  the  respondent 
against  the  appellant  charging  him  with  havmg  un- 
lawfolly  nsed  obscene  language  in  a  public  place 
in  the  county  contrary  to  the  bye-laws  of  the  county 
councfl. 

It  was  proved  that  the  appellant  had  used  the 
lanenage  complained  of  when  standing  on  a 
puUio  footpath  in  the  presence  of  a  number  of 
persons. 

1^  bje-law  in  question  was  No.  3  of  a  set  of  bye- 
laws  "for  the  g^ood  rule  and  government  of  the 
county"  made  by  the  county  council  under  the 
powers  conferred  on  them  by  section  16  of  the  Local 
Government  Act,  1888,  and  section  23  of  the 
Municipal  Coii)orations  Act,  1882 ;  tiie  bye-laws  were 
duly  sent  to  the  Secretary  of  State,  and  had  not  been 
diHdlowed  by  the  Queen  in  Council  imder  section  23 
(4)  of  the  last-mentioned  Act. 

Bye-law  No.  3  provided  that  *'no  person  shall  in 
any  street  or  public  place,  or  on  kmd  adjacent 
thereto,  sing  or  redte  any  profane  or  obscene  song 
or  ballad,  or  use  any  profane  or  obscene  language. 

The  justices  convicted  the  appellant  and  impMed  a 
fine  of  ten  shillings  under  the  provisions  of  the  bye- 
laws  as  to  penalties. 

The  question  was  whether  the  conviction  was  good. 

Crttmpf  Q.O,,  for  the  appellant. — The  conviction 
11  bad.  This  bye-law  is  unreasonable,  because  it 
purports  to  create  a  new  offance,  and  is  repugnant  to 
the  general  law  of  the  land.  Bye-laws  for  good  rule 
and  government  under  section  23  of  the  Municipal 
Corporations  Act,  1882,  can  onlv  prohibit  the  domg 
of  things  which  are  contrary  to  law  or  are  done  to  the 
annoyance  or  injury  of  the  inhabitants.  The  mere 
use  of  objectionable  language  cannot  be  made  an 
offence  nnless  the  public  or  some  members  of  it 
aze  annoyed  thereby ;  and,  further,  to  make  punish- 
alile  the  use  of  such  language  on  any  land  adjacent 
to  a  public  place  is  clearly  unreasonable.  The 
general  law  on  this  subject  appears  from  section  28 
of  the  Towns  Police  Clauses  Act,  1847,  which  pro- 
vides for  the  punishment  of  persons  who  use  pro- 
fane or  obscene  language  <*  in  any  street "  and  *'  to 
the  annoyance  of  the  residents  or  passengers  " ;  and 
the  bye-laws  of  a  local  authority  cannot  go  beyond 
the  statutory  provisions  relating  to  the  same  subject- 
matter.  These  bye-laws  required  to  be  confirmea  by 
the  Local  Government  Board  imder  section  187  of 
the  Public  Health  Act,  1876,  and  this  has  not  been 
done :  they  are  therefore  wholly  invalid. 

He  cited  Johnson  v.  Mayor  of  Croydon,  16  Q.  B.  D. 
708,  and  EveriU  v.  Orapes,  3  L.  T.  N.  S.  669. 

ChanneU,  Q,C.,  and  Brocke'LitUe,  for  the  respon- 
dent.— The  bye-law  is  reasonable  if  it  be  reasonaUy 
ooostrued.  The  words  relating  to  land  adjacent  to  a 
pabHo  place  must  be  construed  to  refer  to  the  use  of 
objectionable  language  on  land  so  near  to  a  public 
place  that  the  language  is  audible  in  the  public  nlace : 
JBdmondB  v.  Company  of  Watermen,  1  Jur.  N.  8.  727. 
Under  section  28  of  the  Towns  Police  Clauses  Act  it 
is  not  necessary  that  the  offender  himself  should  be 
in  the  street :  Beg.  v.  ThaUman,  12  W.  B.  88,  33  L.  J. 
IC  0.  58.  But  even  if  the  words  as  to  adjacent  land 
sore  too  wide,  the  rest  of  the  bye-law  is  not  in- 
▼sfcKdated  by  them;  it  is  severable.  The  use  of 
obscene  languaee  must  be  presumed  to  annoy  the 
inliabitants,  and  it  is  unnecessary  to  specify  this  in 
tiiA  bye-law. 

Crump,  Q.C.,  replied. 


LiNDLBT,  L.J. — ^The  question  is  whether  this  bye- 
law  is  valid  or  invalid.  If  it  is  valid  there  is  no 
reason  why  we  should  disturb  the  conviction. 
Several  points  have  been  raised  to  induce  us  to 
think  that  the  bye-law  is  bad.  First,  as  to  the 
objection  that  these  bye-laws  havenot  been  confirmed 
by  the  Local  Government  Board :  this  is  disposed  of 
by  lookinK  at  the  section  imder  which  they  are  made. 
These  are  bye-laws  for  "  good  rule  and  government," 
and  they  come  into  force  if  they  have  been  dulv  sent 
to  the  Secretary  of  State,  and  have  not  been  disallowed 
by  the  Queen  in  Council  within  the  prescribed  period : 
the  Local  Government  Board  have  nothing  to  do  with 
them. 

The  serious  point  is  whether  this  bye-law  is  bad  as 
being  unreasonable.  It  is  said  that  it  goes  a  great 
deal  too  far ;  and  that  is  a  formidabk  objection. 
The  court  has  no  sympathy  with  persons  who  sing 
obscene  songs  or  use  obscene  language,  but  it  is  im- 
portant to  see  that  bye-laws  such  as  these  do  not  go 
beyond  the  powers  of  those  who  make  them.  They 
were  made  under  section  23  of  the  Municipal  Cor- 
porations Act,  1882,  which  is  incorporated  in  sec- 
tion 16  of  the  Local  Gbvemment  Act,  1888.  I  do 
not  see  that  that  section  gives  any  power  to  make  a 
new  criminal  offence.  I  do  not  mean  that  such  bye- 
laws  can  do  no  more  than  reiterate  the  provisions  of 
an  Act  of  Parliament.  If  that  were  so  they  would 
be  of  very  little  use.  But  they  must  be  within  the 
authority  under  which  they  are  made,  and  I  have  no 
hesitation  in  saying  that  this  bye-law  goes  too  far. 
The  effect  of  the  words  "or  on  land  adjacent 
thereto  "  is  to  make  an  extremely  wide  prohibition — 
far  beyond  what  is  necessary  for  good  government. 
It  would  cover  the  case  of  a  man  using  profane  lan- 
guage in  bis  own  stable  or  in  his  house.  Such  a  wide 
prohibition  is  tyranny,  and  I  have  no  doubt  that  it  is 

It  does  not,  however,  follow  that  the  rest  of  the 
bye-law  is  bad.  There  is  plenty  of  authority  to  show 
that  a  bye-law  may  be  severed,  and  that  one  part 
may  be  bad  and  the  rest  good.  This  bye-law  is 
severable.  We  may  strike  out  the  words  "or  on 
land  adjacent  thereto"  and  the  bye-law  will  read, 
"  No  person  shall  in  anv  street  or  puUic  place  sing  or 
recite  any  profane  or  obscene  song,"  &c.  But,  read- 
ing it  in  that  way,  there  is  not  a  word  to  show  that 
it  IS  to  be  construed  so  as  to  import  the  words  "  to 
the  annoyance  of  the  public"  If  we  turn  to  public 
statutes  dealing  with  the  same  subject-matter,  such 
as  the  Towns  Police  Clauses  Act,  1847,  we  find  that 
the  offence  lies  in  using  the  objectionable  language 
"  to  the  annoyance  of  the  residents  or  passengers." 
But  under  this  bye-law  it  seems  to  me  that  a  person 
might  be  convicted  if  he  sang  a  bawdy  song,  although 
no  one  was  near  or  could  have  been  annoyed.  I  can- 
not agree  with  the  argument  that  such  words  as  "  to 
the  annoyance  of  the  public"  are  to  be  implied. 
Such  a  bye-law  as  this  goes  far  beyond  what  is 
reasonable  for  securing  the  good  govenmient  of  the 
county.  It  is  unreasonable,  and  we  must  hold  that 
the  conviction  was  bad. 

Kay,  L.J.— I  am  of  the  same  opinion.  I  have  the 
strongest  desire  to  uphold  this  conviction,  for  what 
the  respondent  did  was  to  use  obscene  language  on  a 
public  footpath  in  the  presence  of  a  number  of  people, 
but  if  we  hold  this  bye-law  to  be  eood,  it  will  form 
a  precedent  of  a  bye-law  for  good  government  all 
over  the  country,  and  it  would  be  dangerous  to  have 
bye-laws  so  unrestricted  as  this.  In  Acts  of  Parlia- 
ment dealing  with  such  matters  restrictions  always 
accompany  a  provision  of  this  kind.  In  places  to 
which  the  Towns  Police  Clauses  Act,  1847,  applies 
there  is  no  infringement  of  the  Act  of  Parliament 
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Cabteb  v.  Cabteb. — In  the  Gk)0D8  of  Heitby  Tbbob. 


High  Ooubt. 


tmlefls  the  language  used  is  shown  to  be  to  the  annoy- 
ance of  the  residents  or  passengers.  Can  it  be  right 
that  a  local  authority  to  whom  power  is  given  to 
make  bye-laws  for  good  government  should  reject 
those  restrictions  and  make  a  bye-law  in  such  terms 
as  ihose  which  we  are  considering  P  Under  this  bye- 
law  a  man  would  be  guilty  of  an  offence  if  he  ad- 
mitted havinff  used  profane  language  although  no 
human  being  heard  him.  It  is  said  that  such  words 
as  ''to  the  annoyance  of  the  public "  must  be  im- 
ported into  this  bye-law ;  but  it  seems  to  me,  on  the 
contrary,  that  anyone  who  was  arguing  to  obtain  a 
conviction  under  it  would  be  entitled  to  say  that  it 
was  dear,  upon  contrasting  it  with  the  lan^^uage  of 
the  Act  as  to  streets  in  towns,  that  the  omission  of 
words  as  to  the  annoyance  of  the  public  showed  that 
the  bye-law  was  intended  to  have  a  wider  application 
than  the  statute.  The  restricting  words  are  absent, 
and  if  the  bye-law  is  to  be  read  as  if  it  applied  only 
where  members  of  the  public  are  annoyed,  it  ought  to 
say  so,  for  a  person  charged  is  entitled  to  have  the 
offence  clearly  stated  in  uie  bye-law  under  which  he 
is  charged. 

I  am  impressed  with  the  view  that  this  bye-law 
ought  not  to  be  allowed  to  form  a  precedent,  and  I 
am  brought  to  the  conclusion  that  it  is  bad,  not  only 
because  of  the  words  *'  or  on  land  adjacent  thereto," 
but  because  it  is  not  resMcted  to  cases  where  the 
public  is  annoyed. 

AppecU  (dknoed. 

Solicitor  for  the  appellant.  Tree,  Worcester. 

Solicitors  for  the  respondent,  Clarke  dt  Bltmdell,  for 
Thomdy,  Worcester. 


Prob.  Div.  &  Adm.  Div. )  xr^_  , , 

Divorce.  j  ^^^-  ^^' 

Oartbb  v.  Cabteb.  (o.) 

Divorce— Judicial  separation — Alimony  pendente  lite — 
Application  for  injunction. 

Where  in  a  $uit  for  judicial  separation  tJie  wife 
obtained  an  order  for  alimony  pendente  lite,  the  court 
refused  to  grant  an  injunction  restraining  the  husband 
from  parting  toith  his  property. 

Motion  on  behalf  of  the  petitioner  in  a  suit  for 
judicial  separation  for  an  injunction  restraining  the 
respondent,  the  husband,  from  further  dealing 
with  certain  leasehold  property  which  he  had  sold, 
and  for  the  appointment  of  a  receiver  of  the  proceeds 
of  the  sale. 

On  the  22nd  of  August  the  respondent  entered 
an  appearance  to  the  suit.  On  the  22nd  of  October 
he  filed  his  answer,  and  on  the  26th  of  October  an 
order  was  made  on  the  respondent  for  the  payment 
by  him  of  alimony  pendente  lite  at  the  rate  of  about 
£31  a  year,  with  Uberty  to  the  petitioner  to  apply  for 
an  increase.  Directlv  the  order  was  miule  the 
respondent  put  up  his  leasehold  property  for  sale,  and 
the  contract  for  sale  was  made  on  the  SOth  of 
October. 

It  was  alleged  by  the  petitioner  that  the  respondent 
intended  to  leave  the  country.  This  he  denied. 
The  alimony  had  been  paid  up  to  date. 

Booth,  for  the  petitioner,  in  support  of  the  motion. 
— ^The  court  would  make  this  order  in  sudi  a  case, 
where  permanent  alimony  has  been  allowed :  Sidney 

(a.)  Beported  by  J.  Gbbabd  Laxng,  Esq.,  Barrister- 
at-Law. 


V.  Sidney,  17  L.  T.  K.  S.  9.  Unless  the  injunction  is 
granted  now,  the  husband  may  dissipate  his  property, 
and  the  court  will  not  be  able  to  enforce  any  order  it 
may  make  as  to  alimony,  as  in  this  case  this  is  the 
only  property  the  husbiEind  has:  Noakes  v.  Noakes, 
26  W.  E.  284,  4  P.  D.  60.  In  Newton  v.  Newton,  34 
W.  B.  123,  11  P.  D.  11,  no  order  had  been  made  for 
alimony  at  all  when  the  injunction  was  asked  for ;  that 
distinguishes  that  case  from  this. 

Barnard,  for  the  respondent. — This  being  a  suit  for 
judicial  separation,  even  if  an  order  for  permanent 
alimony  had  been  made,  this  court  could  not  order  the 
husband  to  secure  it.  Certainly  no  security  can  be 
required  for  alimony  pendente  lite,  and  therefore  the 
nound  of  the  application  for  an  injunction  faili. 
This  court  follows  the  rules  of  the  eccleeiastioal 
court:  Hyde  v.  Hyde,  13  W.  E.  545,  4  Sw.  &  Tr.  80. 

Babnes,  J.,  refused  the  motion. 

Motion  refused. 

Solicitor  for  the  petitioner,  Romain. 

Solicitor  for  the  respondent,  A.  J.  Evans. 


Nov.  11. 


Prob.  Div.  &  Adm.  Div.  i 
Probate.  ) 

In  the  Goods  of  Henby  Tbegb. 
In  the  Ooods  of  Hannah  Tebob.  (o.) 

Administration — Small  estate — Creditor*s  applieation — 
Citation  of  next  of  kin  dispensed  with — Court  of 
Probate  Act,  1857  (20  <fe  21  Vid.  c.  77),  s.  73. 

On  the  application  of  a  creditor  for  administration  of 
a  small  estate,  the  court  made  the  grant,  under  section  73 
of  the  Court  of  Probate  Act,  1857,  on  notice  of  motion 
to  the  next  of  kin,  without  requiring  them  to  be  dted. 

Two  motions  for  jrants  of  administration  of  the 
reroeotive  estates  of  Henry  Teece,  who  died  in  1893, 
ana  of  Hannah  Teece,  his  widow,  ?^o  died  in 
January,  1894,  both  intestate,  to  Beaumont,  the  oleiEk 
of  the  Guardians  of  the  Wakefield  IJnion. 

The  estate  of  Henry  Teece,  of  the  value  of  about 
£50,  passed  to  his  widow  under  the  Intestates'  EstiMtes 
Act,  1890  (53  &  54  Vict,  c  29),  s.  1,  as  he  left  no 
issue.  The  Ghiardians  daimed  £6  lOs.  for  mainten- 
ance. 

Hannah  Teece  was  a  pauper  lunatic,  and  against 
her  estate  the  Guardians'  claim  was  £25  6s. 

Bargrave  Deane,  for  the  applicant. — ^I  apply  under 
section  73  of  the  Court  of  Probate  Act,  1857.  The 
next  of  kin,  who  are  all  brothers  and  sisters,  have 
not  been  cited,  but  they  have  had  notice  of  this 
motion,  and  it  has  been  fully  explained  to  Uiem. 

GoBELL  Babnes,  J.— I  think  this  has  been  done 
on  motion  without  citation.  You  may  ^ike  the 
grant. 

Motion  allowed. 

Solicitors  for  the  applicant,  Clarke  A  BlundeU,  for 
Harrison,  Beaumont,  A  Smith,  Wakefield. 

(a.)  Beported  by  J.  Gebabd  Laino,  Esq.,  Barrister- 
at-Law. 
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Hbndkbsok  Bbothbbs  v.  Shankland. 


OoTTBT  OF  Appeal. 


dtmtt  of  SpyeaU 


March  4. 


From  Q.  B.  Diy. 
fliord  Esher,  M.B.,  and 
Lopea  and  Bigby,  L.JJ. 

HxNDEBSON  Bbothbbs  v.  Shankland  &  Co.  (a.) 

'Ship  —  Oeneral  average  —  Prior  particular  average 
damage — Constructive  total  lose — Amount  of  general 
average  contribution — Deduction  of  one-third  new  for 

A  skip,  after  receiving  a  particular  average  damage^ 
incurred  a  generai  average  loee,  and  on  arrival  in  port 
^ffOB  condemned  ae  a  conatrttdive  total  loss,  and  sold. 

Heldt  that,  in  order  to  ascertain  the  amount  to  he  con- 
tributed to  by  ship  and  cargo  in  general  average^  the 
value  of  the  ship  must  be  taken  just  before  the  general 
average  sotcrifiee  was  made ;  that  such  value  was  to  be 
arrived  alt  by  deducting  the  estimated  cost  of  repairing  tl^e 
particular  average  damage  from  the  value  of  the  ship 
before  that  damage ;  and  that  from  the  value  so  ascer- 
tained the  amount  realized  by  the  sale  of  the  ship  must 
he  deducted,  the  balance  being  the  amount  to  be  contributed 
to  in  general  average. 

Held  also,  that,  in  estimating  the  cost  of  repairing  the 
particular  average  damage  in  such  a  case,  a  deductiwi  of 
one-third  new  for  old  could  not  be  made. 

Appeal  from  the  judgment  of  Mathew,  J.,  in 
faTonr  of  the  plainti£BB  at  the  trial  of  the  action  with- 
out a  jury,  reported  in  1  Com.  Cas.  252. 

The  action  was  for  an  order  in  regard  to  a  sum  of 
money  paid  by  the  plaintiffs  into  a  bank  in  the  joint 
names  of  the  plaintiffs  and  defenduits  in  respect  of 
general  ayerage  contribution. 

The  plaintiffs  were  the  owners  of  cargo  on  board 
The  Woodbum,  a  sailing  ship  belonging  to  the 
defendants. 

TAe  Woodbum,  while  on  a  voyage  from  Chittagong 
to  Dondee  with  a  cargo  of  jute,  encountered  a  heavy 
storm,  and  suffered  considerable  damage,  and,  the 
shin  being  laid  on  her  beam  ends,  in  onier  to  save 
both  nhip  and  caigo,  her  masts  were  cut  away,  and 
other  general  average  sacrifices  made. 

Tlie  ship  then  put  into  Calcutta,  when,  upon 
examination,  it  was  found  that  it  would  cost  more  to 
repsdr  her  than  she  would  be  worth  when  repaired. 
She  was  accordingly  condemned  as  a  cons^ctive 
total  loss,  and  sold  for  £883. 

The  question  in  the  action  was  what  was  the 
amoiint  to  be  contributed  to  in  general  average. 

Tlie  value  of  the  ship  before  the  storm  was  £6,000. 
Hie  estimated  cost  of  repairing  the  general  average 
saerifioe  was  £5,797,  and  the  estimated  cost  of  re- 
pMring  the  particular  average  damage  by  the  storm 
was  £3.429,  making  a  total  estimated  cost  of  £9,226. 
The  estimated  cost  of  repairing  the  genersd  average 
•acrtfioe  was  thus  63  per  cent,  of  the  total  estimated 


Tbe  plaintiffis  contended  that  the  amount  to  be 
contributed  to  by  ship  and  cargo  in  general  average 
should  be  ascertained  as  follows: — Deduct  £3,429, 
the  estimated  cost  of  repairing  the  particular  average 
damage,  from  £6,000,  the  value  of  the  ship,  and  the 
balance,  £2,571,  was  the  value  of  the  ship  which  was 
In  peril  at  the  time  the  general  average  sacrifice  was 
msMie.  From  this  sum  £883,  the  amount  realized  by 
the  sale  of  the  ship,  must  be  deducted,  leaving  £1,688 
as  the  amount  to  be  contributed  to  by  ship  and 
canro  in  general  average. 

HhiB  derandants  contended  that  the  proper  method 

(a.)  Beported  by  W.  P.  Babey,  Esq.,  Bamster-at- 
Law. 


was  to  deduct  the  £883  from  the  £6,000,  which  left 
£5,117  as  the  total  loss  sustained  by  the  ship.  Of 
this  sum  63  per  cent,  was  attributable  to  the  general 
average  satvifice,  and  the  sum  so  ascertained 
was  the  amount  to  be  contributed  to  in  general 
average. 

They  also  contended  that,  upon  the  plaintiffis* 
calculation,  a  deduction  of  one-third  new  for  old 
should  be  made  from  the  estimated  cost  of  repairing 
the  particular  average  damage. 

]^thew,  J.,  held  that  the  plaintiffs*  contention  was 
correct,  and  directed  the  adjustment  to  be  made  on 
that  principle. 

The  defendants  appealed. 

Bighorn,  Q.C.,  and  Leek,  for  the  defendants.-— The 
true  mode  of  ascertaining  the  amount  to  be  replaced 
in  general  average  is  to  take  the  difference  between 
the  sound  value  of  the  ship  and  the  amount  for  which 
she  sold,  which  gives  the  total  loss  to  the  riiipowners, 
and  63  per  cent,  of  that  sum  is  attributable  to  the 
general  average  sacrifice.  There  was  a  conjoint  loss 
caused  partiy  oy  the  storm  and  partiy  by  the  general 
average  sacnfice,  and  63  per  cent,  of  that  conjoint 
loss  was  caused  by  the  voluntary  sacrifice,  and  must 
be  made  good  in  general  average.  That  was  the 
value  of  the  ri)ip  at  the  time  she  Mras  saved  by  the 
j^eral  average  sacrifice.  If  the  plaintiffs'  contention 
IS  correct,  the  estimated  cost  of  repairing  the  particu- 
lar average  damage  may  be  equal  to  or  more  than  the 
original  value  of  the  ship,  and  then  the  ship  must  be 
taken  to  be  of  no  value  when  the  general  average 
sacrifice  was  made,  though  she  may  sell  for  a  con- 
siderable sum.  Such  a  result  shows  that  that  conten- 
tion cannot  be  correct. 

They  referred  to  Lowndes  on  Ctoneral  Average,  4th 
ed.,  p.  303. 

T.  E.  Scrutton  {Joseph  WaUon,  Q.C.,  with  him) 
for  the  plaintiffs. — ^To  ascertain  the  amount  to  be 
made  good  in  g^eneral  average,  the  value  of  the  ship 
must  be  taken  just  before  uie  general  average  sacri- 
fice. The  practical  way  of  settling  that  vidue  is  to 
deduct  the  cost  of  repairing  the  previous  particular 
avera^  damage  from  the  sound  value  of  the  ship. 
That  IS  the  rule  as  stated  in  Amould  on  Marine  Insur- 
ance, 6th  ed.,p.  904.  That  is  the  practical  working 
rule,  which,  though  not  mathematically  accurate,  has 
always  been  adopted.  If  the  repairs  were  eqaal  to  or 
exceeded  the  value  of  the  ship,  then  the  ship  would 
be  of  no  value  as  a  ship  when  the  general  average 
sacrifice  was  made,  but  would  only  be  of  value  as  a 
wreck.  He  referred  on  this  point  to  Shepherd  ▼. 
Kottgen,  26  W.  B.  120,  2  C.  P.  D.  585.  Next,  a 
deduction  of  one-third  new  for  old  is  never  made 
when  the  repairs  are  not  effected.  Amould  on 
Biarine  Insurance,  1048,  and  Phillips  on  Insurance, 
3rd  ed.,  s.  1543,  show  that  in  estimating  the  repairs 
to  see  if  the  ship  is  a  constructive  total  loss  such 
a  deduction  is  not  made.    That  principle  applies  here. 

Lord  EsHEB,  M.B.— There  has  in  this  case  been  a 
general  averaee  sacrifice,  and  the  question  is,  How 
is  that  general  average  sacrifice  to  be  dealt  with  as 
between  ship  and  cargo  ?  I  desire  to  abjure  all  figures, 
and  to  deal  with  the  case,  as  the  learned  judge  has 
done,  apart  from  the  figures.  At  the  time  when  the 
ship  sailed  she  was  worth  a  certain  sum.  She  en- 
countered a  severe  storm,  and  sustained  considerable 
damage  therefrom.  After  she  had  sustained  that 
damage  the  storm  continued,  and  there  was  danger 
that  tbeship  and  cargo  would  be  lost,  the  ship  beSig 
on  her  beam  ends,  and  the  captain  did  something  to 
save  both  ship  and  cargo.  What  he  did  was  a  geoMiral 
average  sacrifice,  and  in  respect  of  that  general 
average  sacrifice  the  shipowners  were  entitled  to 
general  average  contribution. 
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The  learned  judge  was  asked  to  state  what  was  the 
proper  rule  for  adjustmg  the  amount  to  be  con- 
tributed to  in  general  ayerage.  First  of  all  the  value 
of  the  ship  has  to  be  ascertained.  At  what  time  has 
that  value  to  be  ascertained  P  Is  it  the  value  of  the 
ship  at  the  commencement  of  the  voyage,  or  at  the 
beginning  of  the  storm  which  caused  the  two  sets  of 
damage,  or  just  before  the  general  average  sacrifice 
was  made  ?  It  cannot  be  the  vidue  at  the  commence- 
ment of  the  voyage,  because  the  ship  might  be 
damaged  by  two  or  three  storms  before  the  storm 
which  gave  rise  to  the  general  average  sacrifice ;  she 
might  have  had  to  put  into  port  to  have  the  particular 
average  damage  repaired,  and  might  thus  nave  been 
considerably  reduced  in  value.  Nor,  for  somewhat 
similar  reasons,  can  it  be  her  value  at  the  beginning 
of  the  particular  storm.  The  true  time  for  calculating 
her  value  is  just  before  the  general  average  sacrifice  is 
made.  That  is  what  the  learned  judge  held,  and  I 
therefore  agree  with  him.  Then  comes  the  next 
question.  How  is  the  value  of  the  ship  at  that  time 
to  be  ascertained  P  The  ship  had  sustained  a  par- 
ticular average  damage  before  that  time.  What  is 
the  practical  mode  of  ascertaining  her  ^ue  P  The 
ship  on  arrival  at  port  may  be  repaired,  or  the 
repairs  may  not  be  made  but  merely  estimated. 
Neither  from  the  repairs  actually^  done  nor  from 
the  estimated  cost  of  the  repairs  can  the  true 
theoretical  value  of  the  ship  be  ascertained.  But 
to  avoid  a  confiict  of  evidence  on  the  question,  to 
avoid  calling  surveyors  on  both  sides  as  to  her  value, 
a  practical  working  rule,  which  has  been  adopted 
and  universally  accepted,  is  to  take  the  difference 
between  the  value  of  the  ship  before  the  storm  and 
the  estimated  cost  of  the  repairs  necessary  to  restore 
her  to  her  condition  before  that  damage,  and  the 
difference  between  those  two  sums  will  be  the  value 
of  the  ship  at  the  time  when  the  general  avera^ 
sacrifice  was  made.  That  is  the  rule  stated  m 
Lowndes  on  General  Average,  4th  ed.,  303,  and  was 
adopted  by  the  learned  judge  in  tiiis  case.  It  has 
been  always  used  in  general  average  adjustment  cases, 
and  is  the  general  practice  of  merchants,  and  is 
therefore  embodied  in  the  law  of  England.  It  is  then 
said  that  a  deduction  of  one-third  new  for  old  must  be 
made  from  the  estimated  cost  of  repairing  the  par- 
ticular average  damage.  But  in  estimating  the  cost 
of  the  repairs  as  between  shipowners  and  under- 
writers, so  as  to  see  if  the  ship  is  a  constructive  total 
loss,  it  seems  that  such  a  deduction  should  not  be 
made.  The  reason  for  this,  as  stated  by  Phillips  on 
Insurance,  3rd  ed.,  s.  1543,  rests  upon  the  benefit 
derived  from  the  repairs.  But  it  is  never  allowed 
where  the  repairs  have  not  been  made.  That  rule  is 
applicable  to  this  case.  The  learned  judge  was  there- 
fore right  in  saying  that  such  a  deduction  is  not 
allowed  where  the  repairs  have  not  been  made.  There 
is  a  passage  in  Amould  on  Marine  Insurance,  6th  ed., 
p.  1048,  ^rtified  bv  Phillips  on  Insurance,  3rd  ed., 
s.  1543,  and  the  judgment  of  Story,  J.,  in  Fede  v. 
Merchants*  Insurance  Co,,  3  Mason's  Bep.  27,  which, 
speaking  of  a  constructive  total  loss,  supports  the 
view  that  in  estimating  the  probable  cost  of  repairs 
a  rif^'^uction  of  one-thim  new  for  old  should  not  be 
made. 

The  judgment  of  Mathew,  J.,  was  right  upon 
both  points,  and  the  appeal  must  be  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The 
question,  in  popular  language,  is.  What  did  the  ship- 
owner lose  by  the  general  average  sacrifice  P  To 
determine  that,  we  must  find  out  what  he  had  at 
risk,  what  was  the  value  of  the  ship  at  the  time  when 
that  sacrifice  was  made.  If  the  ship  has  been 
previously  damaged  by  perils  of  the  sea,  her  value 


would  be  Her  value  before  the  particular  average 
damage,  less  the  sum  necessary  to  repair  that  damage. 
To  ascertain  what  the  shipowner  has  lost  by  his 
general  average  sacrifice  we  must  then  deduct  from 
Sie  value  so  ascertained  the  amount  for  which  the 
ship  subsequently  sold.  That  will  give  the  amount 
to  be  made  good  by  general  average  contribution. 
That  is  the  principle  upon  which  Mathew,  J.,  stated 
that  ihe  adjustment  must  take  place.  It  is  said,  how- 
ever, that  a  deduction  of  one-tbird  new  for  old  must 
be  made  from  the  estimated  cost  of  repairing  the 
particular  average  damage.  In  my  opinion  that 
deduction  cannot  be  made.  The  passage  from  Amoulds 
on  Marine  Insurance,  6th  ed.,  p.  1048,  and  Phillips 
on  Insurance,  s.  1543,  seem  to  me  to  be  authority 
against  making  such  a  deduction  where  the  repairs 
have  not  been  done.  The  appeal  must  therefore  be 
dismissed. 

BiGBY,  L.J. — ^I  am  of  the  same  opinion.     In  deal- 
ing with  a  general  average  sacrifice  we  must  take  the 
value  of  the  ship  at  the  time  when  the  general  average 
sacrifice  is  made.      The  main  difficult  I  have  felt  is 
how  to  ascertain  the  value  of  the  ship  at  that  time. 
It  is  impossible  to  ascertain  it  accurately.      It  must 
be  estimated,  and  it  involves  a  good  deal  of  con- 
jecture.   Mathew,  J.,  adopted  this  rule:  Deduct  the 
estimated  cost  of  repairing  the  previous  partumlsr 
average  damage  caused  by  perils  of  the  sea  from  the 
value  of  thA  snip  before  being^  so  damaged,  and  that 
will  give  the  value  at  the  time  when  the  general 
average  sacrifice  was  made.     I  do  not  think  that  any 
general  rule  will  do  complete  justice.    It  has  been 
said  that  injustice  might  be  done  if  we  adopted  such 
a  rule.     If,  for  instance,  the  particular  average  loss 
has  swallowed  up  the  whole  value  of  the  ship  as  a 
ship,   the  value  at  risk  when  the  general  average 
sacrifice  was  made  might  be  reduced  to  nothing.    Bat 
we  must  not  be  led  away  hj  such  extreme  cases  from 
applying  the  practical  worlnng  rule,  otherwise  expert 
wituesses  would  have  to  be  called  in  each  case  to 
speak  as  to  the  value  of  the  ship  at  that  time.  Then,  as 
regards  the  deduction  of  one-third  new  for  old  from 
the  cost  of  repairing  the  particular  average  damage, 
such  a  deduction  is  not  allowed,  as  between  shipowners 
and  underwriters,  in  estimating  the  repairs  so  as  to 
see  if  there  has  been  a  constructive  total  loss.    In  lay- 
ing down  a  general  rule  we  may  as  well  follow  the 
rule  that  is  applicable  to  a  constructive  total  loss. 
The  general  rule,  even  though  it  may  in  extreme  cases 
reduce  the  value  of  the  ship  to  nothing,  seems  to  me 
to  be  a  good  general  worHng  rule. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  WaUons,  Johnson^  Bubh, 
&  WhaUon, 

Solicitors  for  the  defendants,  Lowless  db  Oo, 


Prom  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  Lopes  >  Fe]>.  27. 

and  Bigby,  L.JJ.)  ) 

Shears  v.  Qoddard.  (o.) 

Bankruptcy — Protected  U^nsadion — ^Bona  flde  dealing 
with  bankrupt— Bankruptcy  Aa,  1883  (46  ^  47  Vui. 
c.  52),  s.  49. 

The  protection  afforded  by  section  49  of  tke  Bank- 
ruptcy Act,  1883,  to  a  bona  fide  transaction  with  a 
bankrupt  entered  into  before  the  date  of  the  reeeivipg 

(a.)  Beported  by  F.  G.  Booker,  Esq.,  BaxxiflterHii- 
Law. 
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CouBT  OP  Appeal. 


wdar  extends  to  the  case  where  the  tranecuAxon  in  question 
conaUtutee  the  ctct  of  bankruptcy  en  which  the  receiving 
order  woe  made. 

Appeal  from  a  judgment  of  Wright,  J. 
.  TniB  was  an  intor^eader  issue.  The  plaintifP 
Shean  was  a  cab  propnetor,  and  on  the  2dth  of  'Maj, 
1895,  he  purchased  for  £300  the  cabs  and  horses  whidi 
formed  the  stock  of  a  Mrs.  Sills,  who  was  also  a  cab 
proprietor.  On  the  same  day  Mrs.  Sills  absconded. 
On  the  27th  of  May  the  plaintiff  removed  the  cabs 
juid  horses  to  a  repository,  where  they  were  sold  for 
£377.  On  the  20th  of  June  a  receiving  order  was 
made  against  Mrs.  Sills,  in  which  it  was  stated,  as 
the  acts  of  bankruptcy  committed  by  the  debtor,  tiiat 
she  on  the  25th  of  May,  1895,  with  intent  to  defeat 
or  deUy  her  creditors,  departed  from  her  dwelUng- 
house,  and  on  the  same  day  made  a  fraudulent 
delive^  or  transfer  of  her  property,  or  some  part 
thereof,  to  the  plaintiff.  Mrs.  Sills  having  been 
adjudicated  bankrupt,  the  defendant,  the  trustee  in 
bankruptcy,  claimed  the  sum  of  £377,  which  the 
owner  of  the  repository  had  retained.  The  owner  of 
the  repository  interpleaded,  and  an  interpleader  issue 
was  ordered  to  be  tried.  At  the  trial  before  Wright, 
J.,  without  a  jury,  the  learned  judge  found  that  the 

eiintiff  had  purchased  the  goods  bona  fide  without 
owledge  that  the  bankrupt  had  any  intention  to 
defraud  her  creditors,  and  he  gave  judgment  for  the 
pUinttff^  holding"  that  the  transaction  was  protected 
by  section  49  of  the  Bankruptcy  Act,  1883. 
The  defenduit  appealed. 

J,  O.  Witt,  Q.C.,  and  Muir  Mackenzie,  for  the 
defendant. — ^Ajsuming  that  the  plaintiff  acted  bona 
fide  in  this  transaction,  the  transaction  is  not  pro- 
tected by  section  49  of  the  Bankruptcy  Act.  That 
section  does  not  protect  an  act  which  is  void  in  itself, 
it  merely  protectp  an  act  which  is  valid  in  itself  from 
the  effects  of  a  foregoing^  act  of  bankruptcy.  It 
therefore  does  not  apply  to  an  act  which  is  itself  an 
Act  of  bankruptcy.  Under  the  Bankroptcy  Act  of 
1849  and  the  earlier  Bankruptcy  Acts  it  was  expressly 
held  that  the  corresponding  sections  did  not  protect 
an  act  which  was  void  in  itself  as  being  an  act  of 
bttokruptcy :  EM  v.  Wallace,  7  M.  &  W.  353;  Bmith 
T.  Carman^  2  E.  &  B.  35.  The  only  protection  is  from 
the  effects  of  a  foregoing  act  of  bejikruptcy.  [Rioby, 
Ij^.— Id  the  Act  of  1849,  s.  133,  it  is  said  that  b(ma 
fide  transactions  are  to  be  deemed  valid,  ''notwith- 
atending  any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed."  But  there  are  no  such  words  in 
the  present  Act]  The  effect  is  the  same.  Section 
49  speaks  of  "  any  available  act  of  bankruptcy  com- 
mitted by  the  bankrupt  before  that  time." 

Herbert  Beed,  Q,C.,  and  Duke,  for  the  plaintiff,  were 
not  called  upon  to  argue. 

liOfd  ESHEB,  M.B. — It  has  been  argued  that  in 
deciding  this  case  we  ought  to  have  regard  to  what 
wsm  held  to  be  the  law  before  the  present  Act  was 
passed  and  to  the  general  law  of  bankruptcy.  But 
the  Iaw  of  bankruptcjr  is  purely  statutory,  and  it  was 
after  the  decisions  which  are  now  relied  on  that  the 
liBg^islature  passed  the  present  Act.  It  seems  to  me 
that  if  they  bad  heard  of  those  cases,  they  took  care 
to  prevent  them  from  having  any  further  effect ;  and 
the  only  question  which  we  have  to  consider  is — What 
is  t|ie  law  under  the  present  statute,  the  Bankruptcy 
Act,  1883  ?  Section  49  of  that  statute  protects  m>m 
the  consequences  of  their  acts  persons  who  have 
iimooently  parted  with  their  money  in  payment  for 
an  assignment  of  a  bankrupt's  goods,  or  who  have 
iimooently  entered  into  any  transaction  with  a  bank- 
mpt  for  valuable  considemtion.  ''Subject  to  the 
foregtmg  provisions  of  this  Act  with  respect  to  the 


effect  of  bankruptcy  on  an  execution  or  attachment, 
and  with  respect  to  the  avoidance  of  certain  settle- 
ments and  preferences,  nothing  in  this  Act  shall 
invalidate,  in  the  case  of  a  banlmiptcy— ^c)  any  con- 
veyance or  assignment  by  the  bankrupt  tor  valuable 
consideration ;  {d)  any  contract,  dealing,  or  transac- 
tion by  or  with  the  bankrupt  for  valu^le  considera- 
tion, provided  that  both  the  following  conditions  are 
complied  with,  namely  :  (1)  the  conveyance,  assign- 
ment, contract,  dealing,  or  transaction,  as  the  case 
may  be,  takes  place  beK>re  the  date  of  the  receiving 
order ;  and  (2)  the  person  (other  than  tilie  debtor)  to, 
by,  or  with  whom  the  conveyance,  assignment,  con- 
tract, dealing,  or  transaction  was  made,  executed,  or 
entered  into,  has  not,  at  the  time  of  the  conveyance, 
assignment,  contract,  dealing,  or  transaction,  notioe 
of  any  available  act  of  bankruptcy  committed  by  the 
bankrupt  before  that  time."  Is  the  present  case 
within  those  words  P  The  argument  for  the  appel- 
lant seeks  to  insert  a  whole  clause — ''unless  such 
dealing  or  transaction  itself  constitutes  the  act  of 
bankruptcy."  But  we  have  no  ri^ht  to  add  such 
words ;  we  must  read  the  section  as  it  stands.  Here, 
according  to  the  finding  of  the  learned  judge,  Mr. 
Shears  entered  into  a  dealingwith  the  bankrupt,  Mrs. 
Sills,  before  the  date  of  the  receiving  order,  and  at 
that  time  he  had  no  notice  or  knowledge  of  any  act 
of  bankruptcy  committed  before  that  time.  As  a 
matter  of  fact  no  act  of  bankruptcy  had  been  com- 
mitted before  that  time.  He  therefore  acted  inno- 
centlv,  and  he  is  within  the  words  of  the  section,  and 
it  follows  that  he  is  protected  by  the  section.  I  think 
that  the  Legislature  in  the  present  Act  meant  to 
include  such  a  case  as  this,  and  I  pay  no  regard  to 
what  may  have  been  held  under  other  Acts.  The 
appeal  must  be  dismissed. 

Lopes,  L. J. — With  regard  to  the  facts,  the  learned 
judge  hdd  that  Mr.  Shears  had  no  knowledge  of  any 
mtention  on  the  part  of  Mrs.  Sills  to  defeat  her 
creditors.  I  think  that  he  was  justified  in  coming  to 
that  conclusion.  It  is,  however,  said  that  tiie  case 
does  not  come  within  section  49.  The  argument  is 
that  the  transaction,  being  itself  the  act  of  bank- 
ruptcy, is  not  protected.  But,  looking  at  the  section, 
it  seems  to  me  dear  that  all  its  requirements  were 
complied  with  in  this  case.  It  was  a  transaction  for 
valuable  consideration,  it  was  before  the  date  of  the 
receiving  order,  and  Mr.  Shears  had  no  notice  of  any 
act  of  bankruptcy  committed  previously.  Hie  tran- 
saction is  therefore  protected.  Our  attention  was 
called  to  a  case  decided  tmder  the  Act  of  1849.  But 
the  words  of  that  Act,  "  notwithstanding  any  prior 
act  of  bankruptcy,''  are  diffiarent  from  those  of  the 
present  Act,  imder  which  we  must  decide  this  case. 
It  may  well  be  that  different  language  was  used 
intentionally.  I  therefore  think  uiat  the  appeal 
fails. 

BiGBY,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  B,  Burton. 

Solicitors  for  the  defendant,  G.  Beader  &  Co. 
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HHufy  dtmvt  Of  Swtitt. 


Chan.  Div. 
Ohitty,  J.  J 


Maroh  10, 11, 18. 

In  re  Batus.  (a.) 

Solicitor  —  CotU  —  Taaxition  —  Agreement — Betainer  of 
costs — Settled  account — Paymmi — Order  /or  delivery 
of  untaxable  biU — Jurisdiction — The  Solicitors  Act, 
1843  (6  <fc  7  Viet.  c.  73).  ss.  37,  41— TAe  Solicitors* 
Bemuneration  Act,  1881  (44  <fc  45  Vict.  c.  44),  s.  8. 

A  settled  account,  though  coupled  with  the  retainer  of 
agreed  costs,  is  not  payment  as  between  solicitor  and  client 
unless  a  proper  bill  is  delivered. 

In  re  Thompson,  42  W.  B,  462,  [1894]  1  Q.  B,  462, 
explained  and  corrected. 

The  court  can  order  delivery  of  a  bill  whether  or 
not  it  has  jurisdiction  to  refer  it  for  taxation  when 
delivered. 

The  decision  of  the  Privy  Council  in  Doffett  v. 
McEvoy,  10  App.  Cas.  300,  33  W.  B.  Dig.  238,  ap- 
proved  and  followed. 

Sommons  by  a  client  against  his  solicitor  for  the 
delivery  of  buls  of  costs,  and  to  have  the  same 
referred  for  taxation. 

From  1883,  when  the  client  was  an  undergraduate 
at  Oxford,  down  to  1894  the  solicitor  had  been 
engaged  in  procuring  him  money  loans. 

It  was  venMlly  agreed  that  the  solicitor's  remunera- 
tion should  be  a  percentage  on  the  sums  advanced  in 
lieu  of  the  usual  scale  charges,  on  account  of  the 
solicitor's  special  facilities  for  obtaining  loans. 

The  solicitor  retained  such  percentage  out  of  the 
sums  from  time  to  time  advanced,  merdy  furnishing 
his  client  with  cash  accounts  containing  items  of  lump 
sums  expressed  to  be  for  *^  costs,"  **  agreed  costs,"  or 
"on account  of  costs." 

Such  accounts  were  approved  and  signed  by  the 
client,  and  no  proper  bill  of  costs  was  ever  delivered. 

The  loans  were  made  at  a  reasonable  rate  of  interest, 
and  no  charge  of  fraud  or  improper  conduct  was  made 
against  the  solicitor. 

Farwell,  Q.O.,  and  Sington,  for  the  client. — ^We  are 
primdfade  entided  to  a  bill. 

Scrutton,  for  the  solicitor. — No  order  can  be  made, 
and  for  the  following  reasons.  First,  retainer  of 
costs  coupled  with  the  cash  accounts  which  are  settled 
accounts  is  payment  within  the  Solicitors  Act,  1843, 
8.  41,  though  no  formal  bill  was  delivered:  In  re 
Bignold,  9  Beav.  269;  Turner  v.  Hand,  27  Beav.  661 ; 
In  re  David,  30  Beav.  278 ;  Ex  parte  Hemming,  28 
L.  T.  O.  S.  144,  5  W.  E.  Dig.  141 ;  In  re  Thompson, 
42  W.  B.  462,  [1894]  1  Q.  B.  462.  The  decision 
in  In  re  Street,  L.  B.  10  Eq.  165,  18  W.  B.  Oh.  Dig. 
130,  contra,  was  commented  on  in  In  re  Hall  and 
Barker,  26  W.  B.  501,  9  Oh.  D.  538.  Secondly,  the 
cash  accounts  are  agreements  within  the  Solicitors' 
Bemuneration  Act,  1881,  b.  S:  In  re  Frape,  41 
W.  B.  417,  [1893]  2  Oh.  284;  In  re  Thompson. 
Thirdly,  a  bill  now  delivered  would  be  discharged 
by  the  previous  payments:  Hitchcock  v.  Siretton, 
40  W.  B.  555,  [1892]  2  Oh.  343— that  is  to  say, 
discharged  more  than  a  year  ago.  It  could  not, 
therefore,  be  referred  for  taxation  under  the  Solicitors 
Act,  1843,  s.  41,  and  by  section  37  power  to  order 
delivery  is  limited  to  cases  in  which  there  is  power  to 
tax.  * 

Farwell,  Q.C.,ia  reply. — ^First,  retainer  is  not  pay- 
ment unless  a  bill  has  been  delivered :    In  re  Street  ; 

(a.)  Beported  by  G.  Bowland  Alston,  Esq.,  Bar- 
riflter-at-Law. 


In  re  Stogdon,  56  L.  J.  Oh.  420,  35  W.  B.  Dig.  60 ; 
In  re  West,  King,  and  Adams,  40  W.  B.  644,  [1892]  2 
Q.  B.  102.  The  report  of  In  re  Thompson  in  the  Law 
Beports  is  wrong.  The  Law  Journal  report,  63  Ij.  J, 
Q.  B.  187,  shows  that  a  proper  bill  was  deliTered. 
Secondly,  the  alleged  agreements  must  be  taxed  to 
see  that  they  are  reasonable :  In  re  Frape,  Thirdly, 
the  power  to  order  delivery  is  not  merely  ancillary  to 
or  Imdted  by  the  power  to  tax :  DuJfeU  v.  McEvay, 
10  App.  Oas.  300,  33  W.  B.  Dig.  238;  In  re  Wett, 
King,  and  Adams. 

Ohittt,  J. — ^This  is  an  application  by  a  client  for 
the  delivery  of  formal  biUs  of  costs  by  his  solioitor, 
and  for  taxation  of  those  bOls.  The  solioitor  acted 
for  the  client  from  1883  to  1894,  a  period  of  tm  or 
eleven  years.  The  application  was  made  in  January, 
1895.  It  cannot  be  questioned  on  the  &ot8  that  no 
bill  of  costs  was  ever  delivered.  By  bill  of  costs  I 
mean  what  the  Solicitors  Act,  1843,  says — yiz.,  a  bill 
of  fees,  charges,  and  disbursements.  I  entirely 
dissent  from  the  argument  that  there  are  two  kinds 
of  solicitors'  bills.  There  is  only  one,  as  is  shown  by 
numerous  autiiorities.  In  the  present  case  aocounts 
have  from  time  to  time  been  maae  out  by  the  aoUoitor 
and  delivered  to  the  dient.  If  these  accounts  had 
been  between  a  tradesman  and  his  customer,  they 
might,  as  to  many  of  them,  be  pro^ly  taken  to  m 
setued  accounts.  I  need  hardly  go  into  the  questton 
of  what  a  settled  account  is.  The  common  law  called 
it  an  account  stated.  An  account  may  be  stated 
between  ordinary  persons,  and  where  items  on  both 
sides  are  shown  the  statement  may,  and  genenUJ^ 
does,  result  in  a  payment  at  law.  I  mean  that  it 
remits  not  only  in  payment  of  the  balance  aotoaOy 
paid,  but  in  payment  of  the  whole  account. 

It  is  argued  that  the  same  principle  i^tplies  as 
between  solicitor  and  client — ^viz.,  that  a  settlsd 
account  amounts  to  payment  of  a  toll.  I  dedine  to 
travel  over  the  cases  for  the  third  or  fourth  time.  I 
followed  In  re  Street  m  In  re  Stogdon.  Oounsel  for 
the  solioitor  has  pointed  out  that  Jessel,  M,R.  made 
some  observations  on  /n  re  Street  in  In  re  Hail  and 
Barker,  but  those  observations  were  addressed  to 
another  part  of  the  case — ^viz.,  whether  the  hiUs  ware 
to  be  treated  as  one  bill  or  separate  bills.  I  have 
already,  in  In  re  Stogdon,  expressed  my  opinion  as  te 
the  true  explanation  of  Ex  parte  Hemming,  and  Star- 
ling, J.,  has  adopted  my  explanation  in  Hitchcock  ▼. 
Stretton.  1  am  sorry  to  have  to  refer  to  it  again,  bat 
the  explanation  is  that  in  Ex  narte  Hemming  a  proper 
bill  was  substantially  deliverea.  There  is  no  auuionty 
for  the  proposition  uiat  a  mere  settled  account,  where 
no  proper  bill  has  been  delivered,  is  payment  within 
the  statute  of  1843.  Perhaps  it  may  be  useful  to 
observe  that  since  the  recent  Act  of  18B1  on  the  sub- 
ject there  may  be  a  true  bill  delivered  in  partionler 
cases,  as,  for  instance,  where  the  scale  i^»plies,  the 
bill  merely  stating  one  scale  item.  There  may  alao 
be  a  bill  within  the  Act  of  1881  referring  to  costs  mm 
agreed.  In  considering  that  statute  I  am  broiifl;ht 
face  to  face  with  the  enactment  in  section  8,  that  tbe 
bill  delivered  is  not  conclusive  against  the  client.  Tlie 
agreement  is  one  of  which  the  fairness  and  reaaen- 
ableness  may  be  questioned.  In  /n  re  Frape  tbe 
Oourt  of  Appeal  took  that  view,  and  lindley,  Lt.J., 
observed  tbat  it  was  impossible  to  decide  whether  tbe 
agreement  was  unfair  or  unreasonable  without  tnxn- 
tion.  I  add  that  it  is  impossible  to  say  anything  at 
all  on  the  subject  until  a  proper  bill  for  fees,  ohar^gea, 
and  disbursements  has  been  delivered  to  tiie  oUenk 
Till  then  the  court  is  not  in  a  position  to  say  wbetiiar 
the  agreement  is  faL'  or  the  charges  ressoneble. 
There  is,  of  course,  nothing  to  prevent  a  person  ^mi 
juris  settling  an  account  if  he  likes  after  a  proper  Ml 
hai  been  deUvered. 
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Oonnael  for  the  solicitor  argued  that  I  had  no  joris- 
diction  to  order  a  bill  to  be  delivered  milees  I  could 
also  order  taxation.  He  said  there  could  be  no  taxa- 
tion where  there  had  been  payment.  I  reply,  there 
has  been  no  payment  of  any  hill.  Many  of  the  so- 
called  accounts  merely  contain  the  wodIs  ''costs," 
"agreed  costs,"  or  *<on  account  of  costs."  The 
qaeetion  of  jurisdiction  falls  to  the  ground,  and 
oazmot  be  maintained  as  a  general  proposition.  There 
is  a  case  in  the  Privy  Council  Which  I  consider  to 
have  been  well  decided,  and  follow  without  reluct- 
ance. I  refer  to  Duffek  v.  McEvmf,  The  judgment 
turned  on  a  colonial  statute,  but  it  was  founded  on 
an  examination  of  the  meaning  of  section  37  of  the 
Solicitors  Act,  1843,  and  it  consists  in  showing  that 
the  colonial  Act  was  the  same  as  the  English  Act, 
tiie  lengthy  section  37  being  nplit  up  into  several 
sections.  With  regard  to  the  Solicitors  Act,  1843, 
Ixnd  Blackburn  says  that  the  provision  in  section  37, 
authorizing  courts  and  judges  to  order  bills  to  be 
delivered  in  tiie  same  cases  where  they  are  autiiorized 
to  refer  Inlls,  does  not  mean  that  no  bill  shall  be 
ordered  to  be  delivered  until  it  is  ascertained  to  be 
taxable.  He  also  says,  if  there  has  never  been  a  bill 
at  all,  a  bill  can  be  ordered  to  be  delivered  without  an 
order  for  taxation  necessarily  following.  The  result 
of  that  case  is  that  the  court  can  order  delivery  of  a 
bill  whether  or  not  it  has  jurisdiction  to  refer  it  for 
taxation. 

Now,  the  solicitor  in  this  case  sets  up  an  oral  agree- 
ment— ^viz.,  that  in  refl;ard  to  the  raising  of  loans  for 
the  dient  there  should  be  a  uniform  charge  of  5  per 
cent,  on  the  amount.  An  oral  agreement,  however, 
is  not  within  the  statute  of  1881.  But  here  and  there 
in  the  fourteen  documents  called  ''  settled  accounts  " 
theare  are  references  to  agreed  costs,  and  counsel  for 
the  solicitor  argued  that  by  examining  the  amounts 
diaqfced  for  costs  I  could  ascertain  that  the  charge 
was  5  per  cent,  on  the  loan  business.  I  am  not  sure 
that  that  is  made  out.  I  do  not  propose  to  prejudice 
that  question.  There  is  a  notable  diflforence  between 
the  totiJ  amoimt  charged  and  the  scale  charges.  I 
have  a  tabular  statement  showing  that  the  total 
amount  deducted  for  costs  was  £3,178,  whereas  the 
scale  fee  was  £589.  The  difEerence  is  £2,600.  But 
the  tabular  statement  does  not  exhaust  the  matter. 
The  solicitor  transacted  other  business  besides  loans, 
as  to  which  no  ond  agreement  is  alleged.  I  do  not 
intend  to  express  any  final  opinion,  but  I  must 
observe  that  we  5  per  cent.,  havmg  regard  to  the  sums 
raised,  is  largely  in  excess  of  the  scale  fee.  Perhaps 
it  can  be  justified,  but  |>nm^  facie  a  case  of  serious 
orercharge  appears  on  the  loan  transactions.  They 
were  loans  to  raise  money  for  a  young  man  at  Oxford 
just  after  attaining  twenty- one.  The  loans  went  on 
as  he  grew  older.  Though  he  beg^an  without  a  con- 
sitniiDate  knowledge  of  the  law  of  costs,  knowledge 
wbioh  is  hardly  to  be  expected  in  an  Oxford  under- 
graduate, he  gained  experience  later  on.  The  later 
hotSDB  were  made  for  the  purpose  of  repaying  the 
former  loans. 

On  the  question  of  fairness  it  is  to  be  noted  that 
the  young  man  was  in  a  position  to  give,  and  did  give, 
aociirity.  The  solicitor  got  him  out  of  financial 
trouhles.  No  charge  of  fraud  is  or  can  be  made 
mg^aaat  the  solicitor. 

I  must  mention  one  authority  which  at  first  sight 
sfirimn  to  support  the  argument  that  there  can  be 
payment  of  a  bill  where  no  proper  bill  has  been 
deHTeved,  but  only  a  cash  account.  In  In  re 
Tkatnpionf  the  judgments  speak  of  the  delivery  of 
m  hill  of  oosts.  From  the  report  of  the  facts  in  the 
Ta^kt  Heports,  it  is  not  easy  to  make  out  what  docu- 
ment the  judgesare  referring  to  as  a  bill  of  oosts.  It 
is  eridsnt  that  there  is  someuung  omitted  in  the  Law 


Beports,  for  it  appears  by  the  Law  Journal  report 
(63  L.  J.  Q.  B.  187)  that  there  was  an  order  for  the 
delivery  ot  a  bill  of  costs,  and  delivery  of  a  bill  in 
pursuance  of  such  order.  By  some  slip  that  bill  is 
not  mentioned  in  the  Law  Keports,  and  counsel  was 
enabled  to  argue  that  the  cash  account  delivered  in 
that  case  was  a  sufficient  bill.  Counsel  urged  the 
lapse  of  time  as  a  bar  to  this  application,  but  rightly 
admitted  that  no  statute  of  limitations  applied. 
He  appealed  to  the  court  to  exercise  its  discretion 
by  refusing  to  make  the  order.  If  the  matter  is  one 
of  discretion,  the  court  looks  at  the  circumstances. 
But,  on  the  correspondence,  the  solicitor  says  he  is 
quite  ready  to  deliver  a  bill,  so  I  am  not  putting  on 
him  a  task  too  hard  of  performance.  I  order  a  Iml  to 
be  delivered  and  taxed.  I  hold  there  has  been  no 
payment,  so  that  section  41  of  the  Solicitors  Act,  1843| 
preventing  taxation  after  a  year,  does  not  api>ly. 
Though  £e  solicitor  may  show  before  the  taxing 
master  that  some  of  the  agreements  were  fair  ana 
reasonable,  I  send  it  to  the  taxing  master  to  inquire. 

Usual  order  for  delivery  of  hills  of  fees,  charges,  and 
dishursements  and  for  taaxition  thereof,  with  a  direction 
to  the  taxing  master  to  certify  whether  any  and  what 
agreements  within  t?ie  Act  of  1881  have  heen  entered  into 
between  the  solicitor  and  his  client,  and,  if  so,  whether 
any  and  which  of  such  agreements  are  or  are  not  fair 
and  reasonable.  Costs  reserved.  Solicitor  to  have  two 
months  for  delivery  of  his  hills. 

Leave  to  appeal  was  asked  for  and  refused,  but  it 
was  subsequently  granted  by  the  Court  of  Appeal. 

Solicitors,  Bowdiffes,  Rawle,  &  Co.,  for  A.  is  G* 
W.  Fox,  Manchester ;  Peard  &  Son, 
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Chan.  Div. ) 
Chitty,  J.   j 

Hassbll  v.  Stanley,  (a.) 

Practice— Set-off— Costs^BolicHorU  lien  —  Independent 

proceedings — Actum  in  county  court — Application  to 

Chancery  Division— B.  S.  C,  ord.  66,  rr.  14,  27, 

reg.  21. 

Costs  incurred  in  the  High  Court  cannot  he  set  off 
against  costs  incurred  in  a  county  court  in  the  same 
matter. 

Construction  of  ord.  65,  r.  14,  adopted  hy  the  Divi- 
sional  Court  in  Edwards  v.  Hope,  33  IF.  B.  672,  14 
Q.  B.  D.  922,  approved  and  applied. 

A  motion  in  the  High  Court  to  set  off  the  costs  of  an 
application  to  the  High  Court,  which  had  heen  dismissed 
with  costs  without  any  direction  to  stay  execution,  against 
costs  to  which  the  applicants  became  subsequently  entitled 
by  an  order  of  a  county  court  in  the  same  matter,  foas 
dismissed  with  costs  by  the  court  in  the  exercise  of  its 
discretion.  The  applicants  thereupon  cuked  to  he  allowed 
to  set  off  the  costs  of  their  unsuccessful  motion  against 
the  costs  due  to  them  under  the  order  of  the  county  court. 

Held,  on  the  principle  of  Edwards  v.  Hope,  that 
there  was  no  jurisdiction  to  cUlow  a  set-off  in  such  a 
case. 

Motion. 

A  plaint  was  instituted  in  the  county  court  at 
Liverpool  in  September,  1895.  The  defendants 
having  applied  to  remove  the  plaint  into  the  Chancery 
Division,  Chitty,  J.,  on  the  15th  of  November,  1895, 
dismissed  the  application  with  costs,  which  were 
taxed  at  £22.    On  the  9th  of  December,  1895,  the 


(a.)  Repoitei  by  J.  F.  Waley,  Esq.,  Barrister- 
at-Law. 
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county  court  action  was  diBmiased  with  costs.  The 
costs  in  the  county  court  were  taxed  at  the  sum  of 
£48.  This  was  a  motion  on  behalf  of  the  defendants 
for  a  stay  of  execution  under  the  order  made  by 
Chitty,  J.,  on  the  15th  of  November,  1895,  until  the 
plaintiff  had  paid  the  county  court  costs  to  the 
applicants  or  imtil  further  order,  but  the  object  was 
to  obtain  a  set-off  of  the  costs  of  the  unsuccessful 
application  before  Chitty,  J.,  and  the  costs  of  the 
county  court  proceedings  under  ord.  65,  r.  14,  and  r. 
27,  reg.  21.  See  Annual  Practice,  1896,  pp.  1149, 
1166. 

The  court  having  refused  this  motion,  was  there- 
upon asked  to  aBow  a  set-off  of  the  costs  of  the 
motion  and  the  costs  of  the  county  court  action. 

Mussdl  Roberts,  for  the  applicants. — ^A  set-off  may 
be  allowed,  under  ord.  65,  r.  14,  and  r.  27,  reg.  21,  of 
the  costs  of  the  application  for  a  certiorari  which  we 
were  ordered  by  your  lordship  to  pay  to  the  plaintiff 
against  the  costs  of  the  county  court  action,  which 
the  plaintiff  was  ordered  to  pay  to  us,  notwith- 
standing his  solicitor's  lien  on  the  costs  recovered  by 
him.  It  is  a  question  for  the  court's  discretion,  and, 
tmlessthe  discretion  is  exercised  in  our  favour,  we 
shall  not  get  the  costs  awarded  to  us  by  the  county 
court.  He  cited  Boharta  v.  BuSe,  26  W.  B.  393,  8 
Ch.  D.  198;  Knapman  v.  Wre/ord,  18  Ch.  300,  29 
W.  B.  Dig.  3;  In  re  Glanvill,  Ellis  r.  Johnson,  34 
W.  E.  309,  31  Ch.  D.  532;  In  re  Crawshay,  Dennis  v. 
Crawshay,  45  Ch.  D.  318,  39  W.  E.  Dig.  160. 

Badcock,  for  the  plaintiff. — Barker  v.  Hemming,  28 
W.  E.  764,  5  Q.  B.  D.  609,  decided  under  the  practice 
before  1883,  shows  that  oid.  65,  r.  27,  reg.  21  wUl  not 
apply  where  the  set-off  is  of  the  costs  of  different 
proceedings.  The  application  is  out  of  time.  It 
should  have  been  made  when  the  application  for  a 
certiorari  was  dismissed  with  costs :  Automatic  Weigh- 
ing Machine  Co,  v.  Combined  Weighing,  <fec.,  Co., 
37  W.  E.  636.  Moreover,  the  case  of  distinct  and 
different  proceedings  does  not  come  within  ord.  65,  r. 
14,  as  was  decided  by  the  Divisional  Court  in  Edwards 
V.  Hope,  33  W.  B.  672,  14  a  B.  D.  922,  followed  in 
Blakey  v.  Latham,  37  W.  B.  569,  41  Ch.  D.  518,  and 
compare  the  bankruptc^^  cases  of  Ex  parte  Oriffin, 
Be  Adams  (No.  2),  28  W.  B.  714,  14  Ch.  D.  37,  and 
In  re  BasseU,  Ex  parte  Levois,  ante,  p.  240,  [1896]  1 
^  B.  219.  But  if  the  court  has  a  discretion  here 
under  this  rule,  the  solicitor's  lien  ought  to  prevail. 

Bussell  Boberts  replied. 

Chitty,  J.— The  defendants  did  not  ask  at  the 
hearing  that  the  payment  of  the  costs,  which  they 
were  ordered  to  pav,  of  their  unsuccessf ud  application 
for  a  certiorari  might  be  delayed  till  after  ^e  trial  of 
the  county  court  action,  and  the  order  stands  as  an 
order  to  pay  the  amount  of  the  taxed  costs.  On  that 
order  the  ^uaintiff  had  a  present  right  to  those  costs, 
and  his  solicitor  had  a  lien  on  them  for  his  costs  of 
the  county  court  action,  llie  lien  was  for  an  amount 
exceeding  the  costs  recovered  in  the  High  Court. 
The  costs  in  the  High  Court  would  be  taxed  by  the 
taxing  master,  those  in  the  county  court  by  the 
registrar  of  the  county  court.  The  costs  would  be 
taxable  under  different  jurisdictions  and  different 
allocaturs,  and,  I  think,  that  being  so,  that  ord.  65, 
r.  27,  reg.  21,  does  not  apply. 

Ord  65.  r.  14,  on  the  authorities  gives  the  court  a 
discretion  of  allowing  a  set-off  notwithstanding  the 
solicitor's  lien.  !Now,  does  that  rule  ap^ly  to  distinct 
and  different  proceedings?  The  Divisional  Court 
have  held  that  it  does  not,  and  also  exercised  their 
discretion  in  favour  of  the  solicitor,  and  the  Court  of 
Appeal  did  not  interfere  with  the  decision,  and 
approved  the  court's  exercise  of  its  discretion :  see 


Edwards  v.  Hope,  which  was  followed  by  Kay,  L.J. 
(then  Kay,  J.),  in  Blakey  v.  Latham.  I  am  not  bound 
to  say  whether  costs  in  the  High  Court  can  be  set  off 
against  costs  in  the  county  court  under  the  rule,  the 
proceedings  bein^  entirely  distinct.  If  the  Divisional 
Court  was  right  m  Edwards  v.  Hope,  I  think  that  the 
rule  does  not  apply  in  such  a  case,  but  I  am  not 
deciding  the  point.  There  is  some  connection 
between  the  different  proceedings  here,  and  I  assoms 
that  the  case  is  withm  ord.  65,  r.  14,  and  I  have  to 
exercise  my  discffetion.  I  ask  why  I  should  exercise 
it  against  the  solicitor,  as  I  see  no  grounds  for  so 
doing.  He  has  fairly  earned  the  money  in  reelect  of 
whida  the  lien  arose.  I  accordingly  dismiss  the 
motion. 

BusseU  Boberts, — Will  your  lordship  order  a  set-off 
of  the  costs  of  this  motion  and  tJie  costs  of  the  oounty 
court  action  P 

Chitty,  J. — I  must  must  not  shelter  myself  behind 
the  discretion  conf eired  by  the  rule  from  deoidinff  the 
point  of  principle  which  is  now  clearly  raised.  I 
hold  that  the  principle  adopted  by  t^e  Divisional 
Court  and  Kay,  L.J.,  applies  to  this  case,  and  that  it 
is  not  within  ord.  65,  r.  14.  I  therefore  refuse  to 
make  any  order  for  a  set-off. 

Application  dismissed. 

Solicitors,  Bowdiffes,  Bawle,  &  Co,,  for  Bremner, 
Sons,  &  Corlett,  Liverpool;  Crowders  &  Vizard,  for 
Clarke  &  Davis,  liverpooL 


March  12. 


Chan.  Div.  I 
North,  J.    f 

In  re  Gbay. 
Gbay  v,  Gbay.  (a.) 

Inland  revenue  —  Estate  duty — Voluntary  covenant  to 
pay  money  on  death  of  covenantor — LiaJbUity  of  estate 
of  covenantor — Finance  Act,  1894  (57  &  58  Vict,  c 
30),  ss.  1,  2,  6,  7,  8,  9. 

A  testator  who  died  after  the  Finance  Ad,  1894,  came 
into  operation  had  covenanted  to  pay,  within  six  months 
of  his  decease,  a  sum  of  money  to  the  trustees  of  his 
son's  marriage  settlement. 

Held,  thcU  under  the  Finance  Act,  1894,  estate  duty 
was  payable  upon  the  sum  covenanted  to  be  paid,  and 
that  such  duty  should  be  borne,  not  by  the  covenantees, 
but  by  the  testator^ s  residuary  estate;  for  the  covenant, 
although  a  debt  for  all  other  purposes,  was  not  a  dM 
which,  under  section  7  of  the  Finance  Ad,  could  be 
dedv^cted  in  ascertaining  the  estate  duty;  and  the 
covenantees  being  creditors  were  not  persons  taking  under 
the  will  within  the  meaning  of  section  9. 

Adjourned  summons. 

Upon  the  marriage  of  his  son,  in  1891,  the  testator 
covenanted  with  the  trustees  of  the  son's  settlement 
that  his  executors  or  adnunistrators  would,  within  six 
months  after  his  decease,  pay  to  the  trustees  of  the 
settlement  the  sum  of  £25,000. 

The  testator  died  in  February,  1895,  and  estate 
duty  was  paid  upon  the  £25,000  by  the  executors. 

This  summons  was  taken  out  to  determine  whether 
the  trustees  of  the  settlement  were  liable  to  repay  to 
the  executors  the  amount  of  estate  duty  so  paid. 

Vernon  Smith,  Q,C,,  and Marcy,  for  theexeoutcfff. — 
Succession  duty  would  have  been  payable  befocv 
1894,  and  it  is  only  fair  and  reasonable  that  the 
trustees  of  the  settlement  should  pay  estate  doty. 
[NOBTH,  J. — I  have  nothing  to  do  with  what  it  fair 

(a.)  Beported  by  G.  B.  HAMiLTOir,  Esq.,  Baniftir* 
at-Law, 
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and  roasoiiable,  but  am  only  oonoemed  with  the  pro- 
fiaona  of  the  Act.]  AUomey-Oeneral  v.  Moniefioret 
87  W.  E.  237,  21  Q.  B.  D.  461,  and  In  re  Higgina,  34 
W.  B.  81,  31  Ch.  D.  142,  show  that  sacoession  daty 
would  have  been  payable.  In  re  Cro/t^  Deane  v. 
Oroft,  40  W.  R.  425.  [1892]  1  Ch.  652,  and  In  re 
Or/ard,  ante^  p.  383,  [1896]  1  Ch.  257,  show  that  the 
whole  of  the  estate  duty  should  not  be  borne  by  the 
eBtate  of  the  covenantor. 

Swin/enEady,  Q.C,  B.  Farrer,  and  A.  R.  Kirhy, 
for  other  parties. 

North,  J.— The  trustees  are  entitled  to  £25,000, 
and  to  have  it  paid  without  deduction.  The  Crown 
is  entitled  to  receive  duty,  and  has  received  it  firom 
the  executors.  Here  the  trustees  of  Uie  settlement 
are  creditors  in  respect  of  the  covenant,  and  they  are 
in  the  fortunate  and  unusual  position  of  escaping 
payment  of  duty  under  the  Succession  Duty  Act. 
The  Finance  Act,  1894,  imposes  new  duties  sinular  in 
some  respects  to  those  previously  existing.  Under 
section  1  the  duties  are  to  be  levied  and  paid  on  all 
property  ^lassing  on  death.  Section  2  defines  pro- 
perty passing  on  death,  and  section  6  provides  for  the 
coUeistion  and  recovery  of  estate  duty,  which  is  to  be 
paid  by  the  executors  by  sub-section  2.  The  duty 
IS  levied  on  the  estate  after  payment  of  funeral  and 
testamentary  expenses  and  debts.  This  £25,000  is  a 
debt.  By  section  7,  however,  allowance  is  only  to  be 
made  for  a  debt  or  incumbrance  created  by  the 
deceased  for  ^full  consideration  in  money  or  money's 
worth  for  his  own  benefit ;  so  this  £25,000  cannot  be 
deducted.  Section  8,  sub-sections  3  and  4,  provides 
for  the  executor's  affidavit  and  accounts.  Section  9 
does  not  applv,  for  it  provides  for  the  way  in  which 
duty  is  to  be  borne  by  jpersons  taking  imder  the  will, 
and  not  by  persons  takmg  as  creditors  of  the  estate. 
This  is  a  deot  which  cannot  be  excluded  in  ascer- 
taining the  estate  duty  payable  to  the  Crown,  but  is 
a  debt  for  all  other  purposes.  The  trustees  are 
creditors  for  the  £25,000,  and  cannot  be  charged 
with  duty. 

Solicitors,  Tucker ^  Lake^  &  Lyon ;  Ooeling  A  Co. 


Nov.  12. 


Chan.  Div.    ) 
Kekewidi,  J. ) 

Edwards  v.  Jenkins,  (o.) 

Ctutom — Oames — Claim  for  in?Mbitant$  of  adjoining 
parishes. 

The  inhahitanU  of  more  than  one  parish  cannot  daim 
by  custom  a  right  of  recreation  on  land  situate  in  one  of 
the  parishes. 

This  was  an  action  brought  by  the  plaintiff,  who 
-WMB  in  possession  of  a  piece  of  land  in  the  parish  of 
Beddington,  Surrey,  against  the  defendimts,  in- 
hiUxtants  of  the  pansh,  to  restrain  a  trespass  on  the 
•aid  land. 

The  defendants  claimed,  on  behalf  of  themselves 
and  all  the  inhabitants  for  the  time  being  of  the 
aaid  parish  and  of  two  adjoinioR  parishes,  that  the 
land  had  from  time  immemorial  been  an  open  piece 
of  oommon  land,  and  that  there  had  been  ana  stUl 
vraa  an  ancient  custom  in  the  said  parish  of  Bedding- 
ton  for  all  the  inhabitants  for  the  time  being  of  the 
aaid  parish  and  of  two  adjoining  parishes  to  use  the 
aame  for  recreation  and  for  exercising  and  playing 
all  lawful  games,  sports,  and  pastimes  upon  Uie  said 

(€»•)  Beported  by  F.  T.  Duka,  Esq.,  Barrister-at- 
Law. 


piece  of  land,  and  that  for  such  purposes  the  said 
mhabitants  were  entitled  to  access  to  the  said  piece  of 
land. 

Warmington,  Q.C,  and  W,  Clode,  for  the  plaintiff. 
— A  custom  for  the  inhabitants  of  several  parishes  to 
exercise  the  right  of  recreation  on  land  in  one  of  the 
parishes  is  baa  in  law :  Gateward^s  case,  6  Bep.  596 ; 
Hammerton  v.  JJoney,  24  W.  E.  603. 

Johnston  Edwards  and  W,  P.  Baildon,  for  the 
defendants. — ^The  custom  is  good :  HcUl  v.  Nottingham, 
24  W.  B.  58,  1  Ex.  D.  1 ;  Fitch  v.  Bawling,  2  H.  Bl. 
393;  Bourke  v.  Davis,  38  W.  B.  167,  44  Ch.  D.  110; 
Earl  of  Coventry  v.  Willes,  12  W.  B.  127,  9  L.  T.  N. 
S.  384. 

Kekrwich,  J. — I  assume  that  the  right  alleged  is 
in  itself  good  in  law.  But  is  it  properly  claimed  for 
all  the  inhabitants  for  the  time  bobag^of  uie  parish  and 
of  the  adjoining  or  contiguous  parishes  of  Carshalton 
and  Mitcham  F  Though  there  is  no  authority  exactly 
deciding  it,  all  the  Cises  directly  point  to  such  an 
allegation  beinff  bad,  and  I  think  I  oueht  to  consider 
the  point  settle.  The  defendants  r^y  on  Fitch  v. 
Bawling,  where  the  court  held  that  an  ancient  and 
laudable  custom  that  all  the  inhabitants  for  the  time 
being  of  a  parish  used  and  were  accustomed  to  have 
and  still  ougnt  to  have  of  playing  lawful  games  upon 
a  close  every  year  was  good,  but  the  court  also  held 
that  a  daim  for  all  persons  for  the  time  being  in  the 
parish  was  bad.  It  is  therefore  clear  that  a  custom 
beyond  all  the  inhabitants  of  the  parish  may  be  bad. 
But  it  is  suggested  that  the  custom  is  good  if 
confined  to  iimabitants  of  a  particular  district,  which 
term  may  be  taken  as  meaning  two  or  three  adjoining 
parishes  in  addition  to  the  parish  in  which  the  land  is 
situate.  I  cannot  assent  to  that  view.  I  cannot  find 
in  any  of  the  cases  anything  which  would  justify  me 
in  saying  that  the  use  of  the  word  '*  district "  melms 
more  than  the  particular  division  known  to  the  law  in 
which  the  particular  property  is  situate.  It  might 
be  situate  m  a  parish  or  a  manor  or  some  o&er 
division.  But  I  am  unable  to  see  how  a  number  of 
parishes  can,  without  specific  evidence,  be  said  to  be 
situated  in  a  particular  district  so  that  land  in  one  of 
the  parishes  is  land  in  a  particular  district.  There 
must,  therefore,  be  judgment  for  the  plaintiff. 

Solicitors,  Crouch,  Edwards,  &  Heron;  J,  2>.  B, 
Lewis, 


March  3. 


Q.  B.  Div.  ) 

(Wills  and  Wright,  JJ.)  j 

Noel  v.  The  Bedruth  Foundry  Co.  (Limited),  (a.) 

Employers  and  workmen  —  Apprentice  —  Compensation 
for  injuries  —  **  Estimated  earnings  "  —  Mode  of 
calculating  in  case  of  apprentice  —  Employers* 
Liability  Act,  1880  (43  <&  44  Vict,  c.  42),  s.  3. 

An  apprentice,  wJien  suing  his  employer  under  the 
Employers*  Liability  Act^  1880,  for  personal  injuries, 
cannot  recover,  under  section  3  of  the  Act,  more  than 
for  three  years  of  the  wages  he  is  receiving  as  an 
apprentice,  and  in  such  case  the  value  of  the  tuition  he 
receives  ought  not  to  be  included  as  part  of  his  **  earn- 
ings "  within  the  meaning  of  that  section  for  the 
purpose  of  increasing  the  compensation  to  which  he 
would  otherwise  be  entitled. 

Appeal  by  the  defendant  company  from  a  judgment 
of  his  honour  Judge  Ghung^r,  sitting  at  the  B^ruth 
County  Court,  in  the  county  of  Cornwall. 

(a )  Beported  by  Sir  Sherston  Baker,  Bart., 
Barrister-at-Law, 
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High  Coubt. 


NoBL  V.  The  Bsdbuth  Fouwdry  Ck).  (Ldcitsd). 


High  Court. 


The  learned  judge  gave  judgment  for  the  plaintiff 
for  a  sum  of  £tf 0,  in  an  action  brought  by  the  plain- 
tiff, through  his  next  friend,  under  the  Employers' 
Liability  Act,  1880,  for  personal  injuries  caused  by  the 
n^ligence  of  the  defendants,  his  employers. 

The  plaintiff  was  a  boy  about  eighteen  years  of 
age  at  the  time  when  the  injuries  were  received.  The 
boy  was,  when  he  was  about  fourteen  years  of  age, 
apprenticed  to  the  defendants  at  their  foundry  works 
at  Bedruth.  There  were  no  articles  of  apprentice- 
ship, but  the  arrangement  was  a  verbal  one,  and 
under  this  arrangement  the  boy  was  to  be  apprenticed 
according  to  the  customary  mode  for  the  usual 
period  of  five  years — from  the  age  of  fourteen  to  the 
age  of  nineteen  years — and  this  apprenticeship  beean 
about  April,  1891. 

He  was  to  receive  Is.  a  week  for  the  first  year,  2s. 
a  week  for  the  second  year,  3s.  a  week  for  the  third 
year,  and  so  on,  increasing  by  Is.  a  week  for  each 
year. 

At  the  time  he  received  the  injuries  now  sued  for 
he  had  entered  upon  the  fifth  year  of  his  apprentice- 
ship, and  was  receiving  5s.  a  week  as  his  wages ;  but 
he  was  still  im  a  state  of  pupilage. 

On  the  29th  of  May,  1895,  the  plaintiff  was  working 
in  the  fitting  shop  where  he  was  generally  employed ; 
he  was  boring  holes  in  a  bar  ot  iron  with  a  dnll, 
and  while  so  engaged  his  fingers  were  caught  in  the 
cog-wheels  nhile  he  was  putt^ig  the  handle  back  to 
throw  the  machine  out  of  gear.  His  fingers  were 
greatly  crushed,  and  parts  of  them  had  to  be  ampu- 
tated. 

He  then  brought  this  action  to  recover  from  his 
employers  £107  for  the  injuries  so  received. 

The  judge  found  that  there  was  a  defect  in  the 
machine  which  had  not  been  remedied,  owing  to  the 
negligence  of  a  person  entrusted  with  the  duty  of 
seeing  that  the  machinery  in  the  fitting  shop  was  in 
a  proper  condition,  and  he  found  in  favour  of  the 
plaintiff. 

As  to  the  question  of  damages,  the  judge  thought 
it  an  extremely  difficult  one ;  that  by  section  3  the 
compensation  was  to  be  estimated  by  the  average  of 
the  plaintiff's  earnings,  but  that  it  would  be  a  farce 
to  hold  that  the  plaintiff  in  this  case  should  only  be 
compensated  according  to  the  nominal  wages  of  5s. 
a  week  which  he  was  then  getting.  He  therefore 
beld  that  he  must  take  into  consideration  the  question 
of  what  a  lad  of  his  qualifications  would  earn  if  he 
were  to  get  work  in  the  district,  and  that  the  evidence 
showed  that  he  would  get  about  Hs.  to  18s.  a  week, 
and  he  thought  that  for  the  serious  injuries  received 
he  ought  to  award  the  plaintiff  £80,  which  he  accord- 
ingly did. 

During  the  hearing  of  the  case  the  engineer,  in  his 
evidence,  stated  that  **  after  a  young  man  hke  the 
plaintiff  gets  out  of  his  pupilage  he  would  get  14s. 
to  18s." 

The  defendants  appealed. 

ttection  3  of  the  Employers'  Liability  Act,  1880  (43 
&  44  Vict.  e.  42),  provides :  **  The  amount  of  com- 
pensation recoverable  under  this  Act  shall  not  exceed 
such  sum  as  may  be  found  to  be  equivalent  to  the 
estimated  earnings  during  the  three  years  preceding 
the  injury  of  a  person  in  the  same  grade,  employed 
during  those  years  in  the  like  employment  and  in  the 
district  in  which  the  workman  is  employed  at  the 
time  of  the  injury." 

Lawton  WaUon,  Q.C.  (Ellis  Hill  with  him),  for  the 
appellants. — The  point  raised  on  this  appeal  upon  the 
coustruction  of  section  3  of  the  Employers*  Liability 
Act  is  not  covered  by  any  authority.  The  sole  ques- 
tion now  raised  is  as  to  the  proper  measure  of 
damages  which  an  apprentice  can  recover  under  sec- 


tion 3.  There  is  a  fixed  standard  of  damages  laid 
down  by  the  section ;  but  tiie  county  court  judge  has, 
rejected  that  standard,  and  in  awarding  damages 
here  he  has  awarded  them  on  a  different  scale  from 
that  laid  down  in  the  Act.  By  the  section  the  oom- 
pensation  is  not  to  exceed  the  equivalent  of  the 
estimated  earnings  during  the  three  years  pre- 
ceding the  injury  of  a  person  in  the  same  grade,  em- 
ployed in  the  same  employment  in  the  district. 
Applying  that  to  this  case,  the  plaintiff  at  the  time 
of  the  accident  was  receiving  os.  a  week,  and  we 
say  that  the  very  utmost  he  would  have  been  entitied 
to  would  have  been  at  the  rate  of  58.  a  week  for 
three  years,  or  156  weeks— that  is,  in  all,  £39. 
He  would  only  be  entitled  to  that  £39  on  the  assump- 
tion that,  upon  the  true  construction  of  the  section, 
he  would  be  entitied  to  have  this  5s.  a  week  taken  as 
his  estimated  earnings  for  the  three  preceding  yean. 
But  in  the  year  preceding  the  injury  he  was  receiving 
only  4s.  a  week,  and  so  on  ;  so  that  if  we  take  as  hit 
"estimated  earnings"  what  he  actually  leoeived 
durinff  the  three  years,  it  would  amount  to  muoh  less 
than  £39.  However,  for  this  case  we  are  willing  to 
concede  that  the  plaintiff  is  entitled  to  this  0am  of 
£39 ;  but  the  judge  has  given  £80,  which»  we  con- 
tend, he  cannot  do  under  the  Act.  Section  3  of  tlie 
Act  lays  down  the  mode  in  which  compensation  is  to 
be  awarded,  and  that  mode  must  be  followed,  and  no 
other.  This  statute  was  intended  to^  ^'^^^ 
to  workmen  in  the  usual  meaning.  If  the  plaintm  in 
this  case  is  a  workman,  he  is  a  workman  at  low 
wages,  and  those  wages  must  be  taken  to  be  the 
wages  he  is  receiving,  and  to  be  the  proper  baas  of 
compensation.  If  he  is  not  a  workman,  ^en  the  Act 
does  not  apply  at  alL 
(He  was  stopped.) 

Bosanquei,  Q.C,  {J.  A,  ffawke,  with  him),  for  the 
respondent. — The  question  is  not  what  the  plaintiff 
or  men  in  the  position  of  the  plaintiff  might  have 
been  earning  durinff  the  ^ree  years ;  we  have  to  look 
at  the  grade  of  tne  plaintiff  at  the  time  of  the 
accident  and  at  his  position  then,  and  the  evidence 
showed  that  after  a  young  man  like  the  plaintiff  gets 
out  of  his  apprenticeship  ne  would  get  from  14s.  to 
18s.  a  week.  By  tiie  section  we  have  to  take  the 
estimated  earnings  of  a  person  in  the  same  grade  in 
the  like  employment  in  that  district ;  that  means  that 
we  are  to  take  as  the  basis  the  wages  which  represent 
the  average  earnings  in  that  trade  and  m  that 
district.  The  jud^  has  simply  taken  that  into 
account,  and  that  is  all  he  has  {aken  into  account. 
The  apprentice  here  was  still  in  his  apprenticeship ; 
he  was  therefore  receiving,  in  addition  to  the  5s.  a 
week  in  money,  his  training  and  tuition,  and  this 
training  has  to  be  taken  into  account  in  estimatuiff 
what  his  wages  were.  He  was  receiving  so  mii<£ 
in  money  and  so  much  money's  worth  in  teaching, 
so  that  his  salary  was  not  confined  to  the  ds.  a  week, 
but  included  in  addition  a  sum  which  would  repreeont 
the  value  of  the  teaching  he  was  receiving.  If  tttai 
be  so,  the  judge  had  power  to  go  beyond  the  5e.  * 
week,  and  to  give  judgment  for  the  amount  lor 
which  he  did  give  juo^ment. 

LawBon  Waliony  Q.C,  in  reply. 

Wills,  J. — ^With  regret  I  come  to  the  conclosion 
that  this  judgment  must  be  reduced.  One  is  very 
sorry  to  cut  down  anything  in  the  case  of  an  scddaat 
so  serious  as  this,  but  we  are  bound  by  the  Act  of 
Parliament.  [The  learned  judge  read  section  3.] 
Now,  the  evidence  here  was  that  this  boy  at  tiie 
time  when  this  injury  was  received  was  earning  5s.  a 
week,  and  he  was  earning  it  in  a  state  whim  wbs 
described  as  one  of  pupilage.      He  was  a  pupil  fitter. 
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and  the  in! erenoe  from  the  facts  is  that  6b.  a  week  is 
the  normal  wage  of  a  pupil  fitter.  There  was  no 
evidence  to  qaa£f y  that,  as  the  only  eridenoe  given 
which  would  go  to  increase  that  sum  was  the  state- 
ment of  the  engineer  that  a  young  man  when  out  of 
his  pupilage  could  get  from  Hs.  to  18b.  a  week.  He 
womd  then  be  out  of  his  pupilage,  and  he  could  not 
get  that  14s.  a  week  witnout  going  through  this 
pnpilage.  It  is  dear  that  if  he  could  get  Hs.  a  week 
elsewhere,  he  would  not  stay  at  these  works  for  ds. 
Therefore  he  was  in  the  '*  grade "  of  a  pupil  fitter, 
and  he  could  not  get  more  than  ds.  a  we<Ck.  That 
being  so,  he  cannot  get  beyond  the  £39,  which  Mr. 
Walton  has  now  expressed  his  willingneBS  to  accede 
to. 

But  upon  the  question  of  the  '*  estimated  earnings  " 
of  the  plaintiff,  I  cannot  altogether  accede  to  tke 
view  that  Mr.  Walton  for  the  ai>pellant8  was  willing 
to  accede  to  in  this  case.  He  said  he  was  willing  to 
take  it  that  the  **  estimated  earnings  "  might  be  cal- 
culated on  the  basis  of  the  ds.  whi<£  the  ^^Euntiff  was 
receiving  at  the  time  of  the  injury.  But  I  think 
there  is  a  great  deal  to  be  said  in  favour  of  the  view 
that  you  are  to  take  the  average  of  the  person's 
earnings,  or  rather  the  average  of  the  earnings  in  the 
like  employment  in  the  district  for  the  thiree  years 
preceding  tiie  injury.  It  is,  however,  xmnecessary  to 
decide  that  point,  as  it  has  been  conceded  for  the  pur- 
poses of  this  case.  Then  it  was  argued  by  the  coun- 
sel for  the  respondent  that  the  word  ** earnings'* 
indndes  tuition.  I  cannot  think  that  anything  so 
vague  was  intended  bv  the  Act  to  be  taken  into 
aooount.  It  is  impossible  to  ascertain  the  pecuniary 
value  of  the  tuition,  and  I  cannot  think  that  the 
word  "  earnings  "  was  intended  to  include  the  money, 
and  in  addition  the  value  of  the  tuition.  It  would, 
no  doubt,  indude  such  things  as  food,  dothing, 
lodging,  or  the  like,  but  I  thiiuc  it  would  not  indude 
tuition. 

Weight,  J. — I  am  of  the  same  opinion.  I  think 
the  limit  which  the  plaintiff  can  recover  here  cannot 
exoeed  the  three  years,  or  156  weeks*  wages  of  a 
papal  fitter.  I  agree  that  *'  earnings  "  means  money, 
or  food,  or  dothes,  or  the  like. 

Judgmerd  reduced  to  £89 ;  leave  to  tJie  plaintiff  to 
appeal  upon  terms  as  to  coats, 

SolioitorB  for  the  appellants,  WaJtson^  Sons,  &  Boom, 
for  Daniell  &  Thomas^  Camborne. 

Solidtors  for  the  respondent,  Eobhinsy  Billingy  & 
Co.f  for  Paige  &  Chrylls,  Kedruth. 
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(liBdley  and  Kay,  L.JJ.)  f  ^^^'  ^"• 

Cook  v.  White,  (o.) 

Adulieraiion  —  Food  —  False  warranty  —  Summons  — 
Time  for  serving  summons — Purchase  for  test  purposes 
—Food  and  Drugs  Aa,   1879  (42  db  43  Vict.  c.  30), 

9.   10. 

Thai  part  of  section  10  of  the  Food  and  Drugs  Act, 
1879,  iohich  provides  thai  in  the  case  of  the  sale  of  a 
perf'shable  article  the  summons  shall  be  served  within 
twenty-eight  days  of  the  purchase  for  test  purposes,  does 
not  apply  where  the  purchase  for  test  purposes  toas  not 
madejTom  the  person  charged  with  the  offence. 

Cmme  stated  by  a  metropolitan  police  magistrate. 

Section  25  of  the  Food  and  Drugs  Act,  1875,  pro- 

(€i.)  Bepoxt^  by  C,  G.  Wilb&aham,  Esq., 
Barrister-at-Law. 


vides  that  if  any  person  charged  under  section  6  shall 
prove  that  he  purchased  the  artide  in  question  as  the 
same  in  nature,  substance,  and  quality  as  that  de- 
manded of  him  by  the  prosecutor,  and  with  a  written 
warranty  to  that  effect,  &c.,  he  shall  be  discharged 
from  the  prosecution ;  and  section  27  provides  for  the 
punishment  of  persons  giving  a  false  warranty  in 
writing. 

Section  10  of  the  Food  and  Drugs  Act,  1879,  pro- 
vides, inter  alia,  as  follows :  **  In  all  prosecutions 
under  the  prindpal  Act,  and  notwithstanding  the 
provisions  of  section  20  of  the  said  Act,  the  summons 
to  appear  before  the  magistrates  shall  be  served  upon 
the  person  charged  with  violating  the  provisions  of 
the  said  Act  vdthin  a  reasonable  time,  and,  in  the 
case  of  a  perishable  artide,  not  exceeding  twenty- 
eight  days  from  the  time  of  the  purchase  from  such 
person  for  test  purposes  o^  the  food  or  drug  for  the 
sale  of  which  in  contravention  to  the  prindpal  Act 
the  sdler  is  rendered  liable  to  prosecution." 

On  the  28th  of  April,  1895,  milk  was  purchased 
from  Ldlley  &  Brown,  trading  as  M.  A.  Brown  & 
Sons,  for  the  purpose  of  analysis.  The  certificate  of 
the  analyst  stated  that  the  milk  contained  7  per  cent, 
of  added  water,  and  a  summons  was  issued. 

At  the  hearing  of  the  summons,  on  the  26th  of 
May,  lalley  &  Brown  proved  to  the  satisfaction  of 
the  court  that  they  bought  the  milk  in  the  same 
state  as  they  sold  it,  with  a  written  warranty  from 
White,  and  tbe  summons  was  accordingly  dismissed. 

A  summons  imder  section  27  was  then  taken  out 
against  Wbite  for  giving  a  false  warranty.  The 
summons  was  not  served  till  the  2Vth  of  May. 

The  magistrate  dismissed  the  second  summons  on 
the  ground  that,  milk  being  a  perishable  artide,  the 
summons  ought  to  have  been  served  within  twenty- 
eight  days  of  the  purchase  for  test  purposes. 

Maanorran,  Q.C,  for  the  appellant— The  latter 
part  of  Uie  section  does  not  apply  where  the  purchase 
for  test  purposes  is  not  made  from  the  person  charged 
with  the  onence. 

LiNDLEY,  L.J. — The  magistrate  was  wrong.  The 
words  **  such  person  **  in  the  latter  part  of  the  section 
refer  to  the  person  who  is  charged,  that  is  to  say,  in 
the  present  case,  to  White. 

There  has  been  no  sale  by  White  for  test  purposes. 
It  is  difficult  to  see  how  that  part  of  the  section  can 
apply  to  prosecutions  of  this  kind.  It  might  apply 
if  the  purchase  from  the  original  vendor  were  made 
for  test  purposes.  But  where  that  is  not  the  case  it 
cannot  apply.  There  might  be  no  sale  by  the  second 
vendor  for  a  considerable  time  after  the  sale  by  the 
origioal  vendor. 

Under  the  drcumstanoee  the  summons  seems  to 
have  been  served  within  a  reasonable  time. 

Kay,  L.J.,  after  stating  the  facts,  proceeded: — 
The  question  is  whether  the  summons  against  the 
warrantor,  the  respondent  in  this  case,  ought  to  have 
becoi  served  within  twenty-dght  days.  The  construc- 
tion urged  for  the  respondent  before  the  magistrate 
would  lead  to  an  absurdity,  because  the  warrantor 
might  have  sold  the  milk  with  the  warranty  more  than 
twenty-eight  days  before  the  sale  by  the  retail 
dealer,  in  which  case  it  would  be  impossible  to  take 
out  a  summons  afl;ainst  the  warrantor  wi'-hin  twenty- 
dght  days.  I  do  not  think  that  is  the  meaning  of 
the  Act.  The  section  means  that,  where  a  summons 
is  taken  out  against  the  person  from  whom  a  perish- 
able article  of  food  was  purchased  fur  test  purposes, 
it  must  be  served  within  twenty-eight  days.  If  such 
purchase  for  test  purposes  is  made  from  the  warrantor 
then  the  summons  must  be  taken  out  and  served  on 
him  within  twenty-eight  days.     But  if  there  is  no 
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purchase   for   test   purposes   from   him,    then   the 
summons  must  be  served  within  a  reasonable  time. 

In  this  ease  I  think  the  summons  was  served  within 
a  reasonable  time.  Therefore  i^e  appeal  must  be 
allowed,  and  the  ease  sent  back  to  the  magistrate  to 
hear  and  determine. 

Solicitor  for  the  appeUant,  Stanley  Hoare. 


Q.B.  Div.  \  ,„    -^  -- 

(Wright  and  Kennedy,  JJ.)  /  ''*^-  ^^'  ^"• 

Clifton  College  {AppdlanU)  v,  Thompson,  Stjb- 
VBYOR  OF  Taxes  (Respondent),  and  Governing 
Body  of  Chabteehousb  Sohool  {AjmellanU)  v. 
Gaylbk,  Subveyob  of  Taxes  {Ret^pondmt).  (a.) 

Inland  revenue — Inhahited  house  duty — Public  school — 
Head  master's  house— School  buildings— Ohapel,  lib- 
rary,  Ac— Mode  of  aseesement—AZ  Geo.  3,  c.  66, 
ScheduU  B—U  &  16  Vict.  c.  36. 

In  the  Clifton  Colleye  case  an  assessment  was  made 
of  £1,978  upon  the  college  in  respect  of  inhabited 
house  duty.  The  buildings  assessed  comprised  the  school 
itself  the  head  master*s  Aoum,  the  chapel,  library, 
sanatorium,  gymnasium,  racquet  courts,  fives  courts, 
swimming  baths,  caroerder*s  shops,  museum,  garden, 
and  playground,  all  of  which  were  vnthin  one  boundary. 
The  Jiead  master  held  his  liouse  under  a  lease  subject  to 
his  continuing  to  hold  that  post ;  he  resided  there  him- 
self, together  with  sixty-seven  boarders;  lie  paid  no 
rent.  With  the  exception  of  the  sanatorium,  no  one 
slept  in  any  of  the  other  buildings. 

Held,  that  the  head  master  was  the  occupier  of  his 
dwelling-house,  and  uhis  taxable  in  respect  of  such 
occupation  with  inhabited  house  duty.  He  did  not, 
however^  in  any  sense  occupy  the  various  other  buildings; 
there  was  nothing  to  show  that  they  belonged  to  or  were 
occupied  with  his  dwelling-house,  and  they  could  not  be 
themselves  treated  as  dwelling-houses. 

In  the  Charterhouse  case  an  assessment  of  £3,000 
for  inhahited  house  duty  was  made  upon  the  govern- 
ing body  of  the  school.  The  buildings  assessed  were  the 
head  master's  house  (the  head  master  was  bound  by  the 
school  statutes  to  reside  in  the  house,  he  paid  no  rent,  and 
to  okin  sixty  boys  (w  boarders),  two  assistant  masters'  houses 
{tliese  masters  paid  rent  and  took  in  boys  as  boarders), 
the  rhapd,  Iiall,  library,  classrooms,  laundry,  science 
rooms,  museum  and  thecUre,  carpenter's  shop,  drawing 
school,  sanatoriums,  swimming  baths,  racquet  courts, 
lodges,  and  other  buildings. 

Held,  that  the  head  master  and  assistant  masters  ought 
to  be  treated  as  the  occupiers  of  their  houses  respectively. 
They  occupied  the  houses  for  their  own  profit,  and  not 
merely  as  representatives  of  the  school  or  the  governors, 
and  they  were  therefore  assessable  to  the  inhahited  house 
duty.  The  governing  body  were  not  assessable  for  the 
other  premises,  as,  with  the  excepti<m  of  the  sanatoriums, 
they  were  not  inhabited  dwelling-houses  taken  by 
themselves. 

CuFTON  College  (Appellants)  v.  Thompson,  Sub- 
veyob OF  Taxes  (Respondent). 

Case  stated  for  the  opinion  of  the  court  pursuant 
to  the  Taxes  Management  Act,  1880  (43  &  44  Yict. 
0.  69). 

This  was  an  appeal  by  Clifton  College  from  a 
decision  of  the  Inland  Bevenue  Commissioners  con- 
firmiilK  an  assessment  of  £1,978  for  the  year  ending 
the  6th  of  April,  1894,  under  inhabited  house  duty 
upon  the  said  college.    The  description  in  tiie 


(d.)  Reported  by  E.  G.  Stillwell,  Esq.,  Barrister- 
N  at-Law. 


ment    of    the    property    assessed    was    "college, 
sanatorium,  land  and  buildings,  house  and  stable." 

The  foundation  of  Clifton  Colleffe,  where  some  600 
boys  are  educated,  consists  of  a  diarter  bearing  date 
the  16th  of  March,  1877. 

The  buildings  assessed  comprised  the  school  itself, 
the  head  master's  house  and  offices,  in  which  the 
head  master  and  his  family  resided  and  sixty-seven 
boys  were  boarded,  a  chapel,  library,  sanatorium, 
gymnasium,  racquet  courts,  fives  courts,  swimming 
baths,  carpentm'  shops,  museum,  and  other 
buildings,  and  eleven  acres  of  garden  and  play- 
g^und,  all  within  one  boundary. 

The  head  master's  house  was  not  joined  to  the 
other  buildings.  With  the  exception  of  the  head 
master's  house  and  the  sanatorium,  no  one  slept  or 
resided  upon  or  otherwise  used  anv  of  the  school 
buildings  during  the  ni^ht  time,  and  they  were  uaed 
during  the  daytime  alike  by  all  the  boys  at  the 
college,  whether  boarders  or  day  boys. 

The  surveyor  of  taxes  contended  that  the  whole 
of  these  buildinffs,  with  the  offices,  yards,  and  one 
acre  of  the  garden  and  playg^und,  were  chargeable 
with  inhabited  house  duty  under  the  Act  14  &  16 
Yict.  c.  36,  as  an  inhabited  dwelling-houae. 

The  appellants  contended  that  the  school  premises, 
except  the  head  master's  house,  were  exempt  from 
the  inhabited  house  duty  as  coming  within  the 
exemption  in  the  Inhabited  House  Duty  Act,  48 
Geo.  3,  c.  bb.  Schedule  B,  Case  4 :  '*  Any  hospital, 
charity,  school,  or  house  provided  for  the  reception 
or  relief  of  poor  persons  " ;  and,  further,  that  the  last- 
named  Act  was  an  Act  to  charge  dweUing-houses 
and  buildings  in  connection  therewith  required  for 
the  purposes  of  the  inhabitants  of  the  dweUing-house, 
and  did  not  indude  the  buildings  described  as  above 
forming  part  of  the  sohool  premises ;  and,  further, 
that  no  profit  arising  from  the  college  was  payable 
to  any  mdividual  person,  but  any  profit  that  was 
made  was  used  for  the  improvement  and  advanoe- 
ment  of  the  college  and  its  interests. 

The  question  for  thhe  opinion  of  the  court  was 
whether  the  aforesaid  school  buildings  were  liable  to 
the  inhabited  house  duty  or  not. 

Cohen,  Q.C.  {A,  T.  Lawrence  with  him),  for  tiie 
appellants. — In  the  schedtde  to  the  assessment  tiie 
coUeffe  is  distinguished  from  the  head  master's  houae, 
the  description  of  propertnr  being  in  the  one  oaae 
"college,  sanatorium,  land,  and  buildings"  ooon- 
piers  "  Clifton  College,"  and  in  the  other  case  "  liesd 
master's  house,"  the  occupier  beinff  described  as  **  tins 
head  master."  A  lease  of  this  house  for  fourteen 
years  was  granted  to  the  head  master,  jmrovidad  he 
shotdd  so  lone  continue  head  master.  The  master's 
house  should  be  assessed  separately,  because  he  is 
described  as  the  occupier.  The  colle^  cannot  be 
assessed  in  respect  of  tne  various  buildings,  and  tibe 
head  master's  nouse  under  rule  1  of  Schedule  B  of 
48  Qeo.  3,  c.  66.  The  other  buildings,  do  not  oome 
within  rule  2.  It  cannot  be  said  that  they  "  belong 
to  and  are  occupied  with  "  the  head  master's  dwdling- 
house.  They  are  not  dwelling-houses  at  alL  Cheaps  t. 
Kinmont,  2  Tax  Cas.  418,  does  not  apply  to  this 
case.  The  head  master  is  occupier  for  the  time  being, 
and  has  an  exclusive  right  of  possession*  [The 
court  here  called  on  the  omer  side.] 

Sir  E.  Finlay,  S.G.  (Danckwerts  and  Lord  R. 
Cecil  with  him),  for  the  respondent. —The  head  : 
occupies  the  house  ex  officio,  and  his  oocupatioQ  < 
under  rule  1.  Practically  the  master  must 
there.  The  house  is  vested  in  the  company,  and  is 
held  for  the  general  purposes  of  the  ooUogeu  Tte 
college  is  rightly  asseneci  in  reipeot  of  tiie  mMtsr's 
house,  and  the  whole  premises  are  to  be  < 
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beoaose  the  boys  who  reside  in  the  master's  house  use 
wH  the  different  parts  of  the  establishment,  and  there- 
fore the  whole  establishment  must  be  regarded  as 
one.     These  other  buildings   are  assessable,  if,   in 
&ct,  they  are  used  for  purposes  which  entirely  f aJl 
within  the  terms  of  the  Act.    There  are  two  cases  on 
this  point— one,  The  Corporation  of  Glasgow  v.  In- 
land Bevenue,  18  Sc  L.  B.,  p.  1,  in  favour  of  the 
contention;  the  other,  Biley  v.  Bead,  27  W.  B.  414, 
4  Ex.  D.  100,  1  Tax  Oas.  217,  against  it.    The  prin- 
dple  laid  down  in  the  latter  case  by  Kelly,  C.B., 
eannot  be  sustained.    Sections  1  and  2  of  57  Qeo.  3, 
0.  25,  show  that  houses  used  solely  for  purposes  of 
trade  were  assessable   as  inhabited  dwelling-houses 
under  48  Geo.  3,  c  55.    The  expression  **  inhabited 
dwelling-houses"  is   not  confined  to  houses  which 
are  used  otherwise  than  for  the  purposes  of  business. 
The  Customs  and  Inland  Bevenue  Act,  1878  (41  &  42 
Vict.  o.  15),  provides  by  section  13,  sub-section  2,  for 
the  exemption  of  houses  occupied  solely  for  business, 
even  though  a  caretaker  should  dwell  therein.    The 
Lsflpolature  therefore  regarded  such  houses  as  being 
within  the  Act  as  inhabited  dwelling-houses,  but  pro- 
vided for  their  beins  taken  out  upon  proof  of  certain 
ttmigs.     [Wbioht,  J. — Is  not  the  case  of  the  London 
Library  v.  Carter.  2  Tax  Cas.  594,  against  you?]    In 
that  case  the  builoing  was  merely  for  the  purpose  of 
recreation.     In    the  present  case  we  have  various 
buildings  which  ootdd  not  exist   separately.     The 
inhabitancy   must  be  taken  as  a  wnole.    BUey  v. 
Bead  does  not  govern  this  case.     These  buildings 
come  within  rule  5.    The  head  master's  house  and  the 
otiher   buildings  are  used  for  a  common  purpose: 
LambUmr.  Kerr,  4SW.  B.  541,  [1895]  2  Q.  B.  233, 
see  judgment  of  Charles,  J. 

Wbioht,  J. — ^Before  giving  judgment  we  wish  to 
hear  ^e  arguments  in  the  Gharterhouee  ease. 

CkTHEBiriNa  Body  of  Chahtebhotjse  School 
(Appellants)  v.  Gaylbb,  Stjbyetob  op  Taxes 
(BeqxMident). 

This  was  a  case  stated  by  the  Inland  Bevenue 
Commissioners  on  tiie  apjilioation  of  the  governing 
body  of  Charterhouse  School  to  obtain  the  opinion  of 
the  court  whether  the  assessment  in  respect  of 
inhabited  house  duty  had  been  properly  made. 

The  assessment  against  which  an  appeal  was  heard 
"beSare  the  general  commissioners  acting  for  the  divi- 
sion of  Godalming,  in  the  county  of  Surrey,  on  tiie  21st 
of  November,  1890,  was  in  respect  of  a  charge 
of  £3,000  for  the  year  1890-91  for  inhabited 
iKnise  duty  made  upon  the  g^veminff  body  in  respect 
of  several  of  the  buildings  at  Gtodajming  known  as 
€3ftarterhouse  SchooL  Such  buildings  came  into 
ecnstenoe  wholly  or  primarily  for  the  puiposes  of  the 
•aid  school. 

The  buildings  which  formed  tiie  subject  of  tiie 
assessment  were  as  follows : — 

The  head  master's  house,  which  comprised  the 
private  residence  of  the  head  master  and  his  family 
and  boarding  accommodation  for  about  sixty  boys. 
The  head  master,  who  holds  this  house  upon  the 
terms  of  article  28  of  the  sdiool  statutes  does  not  pay 
any  roit,  nor  does  he  do  repairs. 

Two  assistant  masters*  houses,  for  which  rent  is 
paid,  and  in  each  of  which  boys  are  boarded;  the 
cdiApel,    large    hall,    library,    dassroom,    laundry, 


rooms,  museum  and  theatre,  carpenter's  shop, 
dr&^ving  school,  sanatoriums,  swimming  bath, 
Tttoq^net  courts,  lodges,  and  some  other  small  buildings 
and  stabling. 

^he  appellants  bontended  that  the  head  master's 

od.    assistant     masters'     houses    ^i^re     separately 

snliaUted  dwelling-houses,  and  that  &|^  only»  with 


their  respective  household  offices,  were  separately 
and  distinctly  liable  to  the  duty.  They  reliecL  upon 
the  14th  rule  of  Schedule  B,  48  Qeo.  3,  c.  55,  sub- 
mitting, that  the  masters'  dwelling-houses  were 
distinct  properties,  and  that  each  of  the  masters  was 
an  occupier  within  the  meaning  of  that  rule,  and.  of 
the  Act  14  &  15  Yict.  c.  36,  and  therefore  the 
proper  person  to  be  charged.  They  also  relied  upon 
rule  2,  claiming  that*  if  the  dwelling-house  was 
assessed  to  house  duty,  the  other  buildings  were  not 
liable  for  charge,  except  they  were  used  as  domestic 
offices  such  as  are  named  in  that  rule.  They  also 
claimed  that  rule  3  showed  that  it  was  not  the 
intention  of  the  Act  to  charge  buildings  (even  though 
they  communicated)  in  cases  where  distinct  and 
separate  dwelling-houses  existed  which  could  be 
charged  with  the  duty. 

The  surveyor  of  taxes  submitted  that  for  the 
purposes  of  me  assessment  the  governors  of  the  school 
were  the  occupiers,  the  three  masters  referred  to  being 
in  the  position  of  servants  only,  placed  in  tiie  houses 
for  the  purpose  of  carrying  on  the  business  of  the 
school;  that  the  whole  of  the  premises  included  in 
the  charge  were  within  one  curtilage  (rule  2)  and  used 
in  conjunction  with  the  residential  portion ;  that  rule 
3  relied  on  by  the  appellants  showed  that  all  premises 
were  liable  to  be  included  in  the  valuation  of  house 
duty,  except  the  buildings  specifically  excepted. 

The  commissioners  determined  that  the  assessment 
was  properly  made  in  one  sum  upon  the  governing 
body  as  occupiers  in  respect  of  the  whole  oi  the 
buildings  refemd  to,  and  confirmed  the  charge. 

The  questions  for  the  opinion  of  the  court  were  (1) 
whether  the  determination  of  the  commissioners  was 
correct,  or  whether  the  three  masters'  dwelling- 
houses  were  separately  chargeable  under  48  Qeo.  3, 
c.  55,  and  14  &  15  Yict.  c.  36,  or  not ;  (2)  whether 
any  of  the  other  aforesaid  buildings  ought  to  be 
induded  in  the  assessment. 

Cohen,  Q.C.  (Leuns  Coward,  with  him),  for  the 
appellants. — ^In  this  case  the  head  master  holds  his 
house  upon  the  terms  of  article  28  of  the  school 
statutes.  It  is  kept  in  repair  for  him,  and  his  rates 
and  taxes  are  paid,  but  he  is  bound  to  reside  in  it. 
The  assistant  masters  are  appointed  by  the  head  master 
and  occupy  houses  for  which  they  pay  rent,  but  the 
governing  body  keep  them  in  repair  and  pay  the 
rates  and  taxes.  These  houses,  if  they  can  be  assessed 
at  all^  must  be  assessed  separately.  [Kennedy,  J. — 
We  wish  to  know  what  is  the  Solicitor-General's 
argument  as  to  that.] 

Sir  B.  Firday,  8.G. — ^They  are  properly  assessed  as^ 
a  whole,  and  f eJl  within  what  Lord  Shand  c^ed  in  the 
case  of  Cheape  v.  Kinmont,  2  Tax.  Cas.  418,  *'one 
subject." 

Cohen,  Q.C. — ^The  buildings  assessed  here  do  not 
come  within  rule  5.  [Kenotdy,  J. — Is  there  any 
authority  which  shows  that  as  regards  assessment 
there  is  any  difference  whether  a  person  occupies  « 
house  virtute  officii  or  otherwise?]  In  Martin  v. 
Assessment  Committee  of  West  Derby  Union,  31  W.  B. 
489,  11  Q.  B.  D.  145,  which  was  Uie  case  of  a  police 
superintendent  who  had  an  official  residence  which 
was  not  part  of  the  police  station,  it  was  held  that  he 
was  rateable  to  the  poor  rate,  as  his  occupation  was  a 
beneficial  one.  In  Bent  v.  Boberts,  26  W.  B.  128,  a 
Ex.  D.  66,  a  superin&ndent  who  lived  within  the 
boundary  of  a  police  station  was  held  not  to  have 
such  an  occupation  as  to  render  him  liable  to  pay 
inhabited  house  duty.  The  governing  body  ought 
not  to  be  assessed  in  respect  of  the  headmaster's, 
house,  for  he  has  exclusive  possession*  and  does  not 
occupy  it  as  a  servant ;  nor  m  respect  of  the  under  ; 
masters'  houses  because  they  are  not  the  servants  of  - 
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the  goveniing  body,  bat  have  to  obev  the  head  master. 
The  other  buildings  are  notoocupiea  wiUiand  belong- 
ing to  the  masters*  houses,  they  do  not  belong  to  one 
more  than  anotiier,  but  are  nsed  by  all  the  boys. 
The  assessment  cannot  be  upheld. 

Sir  E.  Firday,  8.G.  {DanckwerU  and  Lord  R.  CecU 
with  him),  for  the  respondent.— The  governing  body 
are  the  occupiers  of  uie  houses,  the  masters  only  re- 
siding there  virttUe  officii.  The  exclusive  possession 
of  the  masters  does  not  prevent  the  legal  possession 
bmng  in  the  governing  body.  Tmnant  v.  Sfnith, 
3  Tax.  Oas.  158.  see  p.  166,  where  Lord  Watson  says 
the  bank  are  the  occupiers,  and  their  agent  resided 
there  as  a  servant.  See  also  In  re  The  Union  Bank  of 
Scoffand,  1  Tax.  Cas.  195.  It  is  established  as  a  prin- 
ciple that  if  a  resident  is  resident  ex  officio^  or  as  a 
servant,  the  owner  of  the  property  is  to  be  treated 
as  tiie  occupier.  The  governing  body  are  in  occu- 
pation of  the  classrooms,  Ubrary,  hall,  and  other 
Duildings,  and  of  the  houses  of  the  masters,  who,  in 
point  of  law,  are  servants  of  the  governing  body. 
Uayman  v.  Governors  of  Eughy  School,  22  W.  B.  587, 
L.  B.  18  Eq.  28,  see  judgment  of  Malins,  Y.O.,  at 
p.  87.  The  whole  of  this  establishment  must  be 
taken  t<^ther  and  treated  as  being  subject  to  the 
inhabited  house  duty. 

Clipton  College. 

Weight,  J. — In  this  case  the  head  master  is  not 
bound  to  reside  in  the  house  which  he  does  occupy, 
and  there  is  nothing  to  show  that  his  occupation  is  m 
any  degree  less  than  the  occupation  of  any  ordinary 
tenant,  except  in  one  respect,  and  that  is  that,  under 
tiie  lease  which  has  been  given  to  him,  Uie  lease  will 
come  to  an  end  if  he  ceases  to  hold  the  office  of  head 
master ;  in  all  other  respects  he  seems  to  us  to  be,  in 
the  fullest  sense,  in  tne  occupation  of  the  house. 
That  being  so,  it  seems  to  me  that  he  is  the  person 
taxable  for  his  house  under  these  Acts ;  and  if  he  is 
the  person  taxable  for  that  dwelling-house,  he  is  not, 
under  rule  2  of  Schedule  B,  assessable  for  anything 
that  is  not  occupied  with  it.  I  do  not  think  it  can  be 
said  in  any  sense  that  he  occupies  the  various 
buildings  outside  his  own  house  as  to  which  questions 
in  the  case  arose — ^the  chapel,  library,  sanatorium, 
gymnyium,  racquet  courts,  fives  couSrts,  swimming 
baths,  museums,  and  so  forth.  There  is  nothing  in 
the  case  to  show  that  those  belong  to  and  are  occu- 
pied with  tiie  master's  dwellinff-house. 

Then,  that  being  so,  the  on^  sround  upon  which 
tiie  Crown  could  succeed  would  be  that  the  college 
is  assessable  for  the  remainder  of  the  premises,  as 
beinff  a  dwelling-house,  or  as  including  some  otiier 
dweUinff-house  to  which  tiie  rest  is  attached  and 
occupied  with  that  dwelling-house.  But  the  matters 
I  have  just  mentioned  do  not  appear  to  me  to  be 
matters  that  can  be  treated  as  u^bited  dwdling- 
houses  at  all. 

Boys  do  not  dwell  in  or  inhabit  any  classroom  or 
gymnasium  or  any  of  these  other  matters;  tiiey 
ntdther  dwell  tiiere  nor  inhabit  there ;  nor  does  any- 
body else  as  far  as  the  case  shoivs.  IRien,  in  addition 
to  that,  on  the  second  point  to  which  I  have  adverted, 
it  seems  to  me  that  the  weight  of  authority  in  this 
country  is  to  the  effect  that  nothing  is  inhabited  as  a 
dwelling-house  for  the  purposes  of  these  Acts  unless 
somebody  sleeps  there.  It  is  not  necessary  for  us  to 
express  any  opinion  upon  that  point,  but  that  seems 
to  me  on  the  whole  to  be  the  conclusion  to  which 
authority  in  this  country,  as  distinguished  from  Scot- 
land, leads.  There  is  one  other  point.  Even  if  the 
oollege  were  to  be  treated  as  in  the  occupation  of  the 
master's  house  in  this  case,  I  should  nesitate  long 
before  I  held  that  all  the  otiier  matters  enumerated  in 
the  case  came  within  rede  2  of  Schedule  B,  and  were 


of  the  same  nature  as  a  coachhouse,  stable,  brew- 
house,  washhouse,  laundry,  bakehouse,  dairy,  and  all 
the  yards  and  courts  and  other  premises  within  the 
curtuages.  It  is  not  necessary  to  decide  that  now, 
and  it  may  arise,  I  understand,  in  the  ChaHerhoum 
ease.  It  does  look  at  first  sight  as  if  tiie  marginal 
note  correctly  represented  for  once  what  the  seotioos 
refer  to— namely,  household  offices. 

nierefore,  as  regtuds  this  case,  I  think  the  appeal 
must  be  allowed. 

Kennedy,  J.— I  agree,  and  for  tiie  same  reasona. 

AppecU  allowed  with  co»U. 

Chabtebhottse  Case. 

Jan.  17.— Wbiqht,  J. — ^This  is  a  case  of  great 
difficulty  and  doubt,  to  my  mind,  as  regards  one  part 
of  it,  that  is,  as  regards  the  head  master's  house ;  bnt» 
after  giving  to  it  the  fullest  consideration  that  we  can, 
we  have  both  come  to  the  conclusion  that  the  head 
master  ought  to  be  treated  as  in  tiie  occupation  of  his 
house.  It  is  true  he  has  to  reside  there,  and  that  is  a 
very  strong  part  in  favour  of  the  Crown.  ^  He  pain 
no  rent — iSiat  is  not  material  except  as  evidence ;  ha 
does  not  do  the  repairst  that  is  not  material  except  as 
evidence;  the  governors  have  tiie  right  to  come  in 
and  do  the  repairs,  and  that  again  is  consistent  with 
his  being  tiie  occupier ;  but  if  he  lives  there  as  any 
oi^er  person  lives  there,  what  to  us  for  the  purpose 
of  to-day  seems  to  be  the  turning  point  is  that  he 
occupies  tiie  building  for  the  purpose  of  keeptnc 
boarders  there  for  his  own  pront  I  do  not  toink 
myself  I  can  usefully  add  anything  to  that.  It  seems 
to  me  that  we  ou^ht  to  consider  him  in  his  capacity, 
at  any  rate,  as  a  ooarding-house  keeper.  Whatever 
his  position  may  be  in  other  capacities,  he  does  inhabit 
that  dwelling-house  as  an  occupier  for  his  own  pur- 
poses, and  not  merely  as  the  representative  either  of 
the  ooUeffe,  the  statutory  corporation  who  are  the 
owners  of  the  house,  or  of  the  governors  who  have 
the  control  of  it.  That  bong  so,  we  think  as  regards 
his  house  that  he  is  assessable  to  the  inhalated  boose 
duty.  The  same  thing  applies  more  strongly  to  the 
other  masters'  houses,  but  I  need  not  say  anything 
about  them. 

Then,  if  so,  it  follows  from  our  jucUrment  (if  it  is  a^ 
right  judgment)  in  the  Clifton  (kUege  caae^  that  the 
c<me^  are  not  assessable  for  the  other  parts  of  thr 
premises,  because  the  other  parts  of  the  prsmises, 
witii  the  exception  of  the  samarium  and  one  or  two 
oliier  portions  of  the  premises  which  have  been  men- 
tionea,  are  not  inhabited  dwellinsr-houses  taken  by 
themselves.  The  boTS  may  possudy  in  some  sense 
inhabit  portions  of  those  premises,  but  th^  do  not 
inhabit  them  as  dwelling-houses.  In  this  view  of  the 
case  it  does  not  become  necessary  to  consider  whether 
these  schools  and  other  premises  oould  be  regarded  as 
being  appurtenances  to  the  masters'  houses  witldn 
the  meaning  of  the  second  rule,  and  I  do  not  myeell 
think  l^t  Sie  case  has  been  stated  with  much  refer- 
ence to  that  point.  When  the  masters  come  to  be 
assessed,  if  they  are  assessed,  it  may  be  a  very  serioos 
question  to  consider,  but  I  do  not  think  we  ought  ta 
decide  it  now.  The  oollege  has  been  assessed,  I  think* 
for  the  whole. 

Cohen,  0.(7.— Yes. 

Weight,  J. — I  think  the  appeal  must  be  alloved* 

Kennedy,  J.— I  agree,  and  only  wish  to  add  one 
or  two  sentences.  It  seems  to  me  impossible  to  say, 
looking  at  the  real  relation  of  the  parties  sad  the 
position  of  tiie  head  master  to  a  place  Eke  the 
Charterhouse,  although  he  is  bound  to  oooupy  it  as 
.head  master,  and  although  he  oeases  to  ooeapj  it  if 
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lie  oeMes  to  be  head  master,  that  he  is  oocapying  as 
the  agent  or  servant  of  tiie  governing  body  so  as  to 
make  his  oocapation  simplv  their  occupation ;  it  is 
snffioient  oocapying  and  inhabiting  for  the  purpose 
of  being  assessed  for  inhabited  house  duty  for  the 
pozposes  of  this  case.  With  regard  to  the  other 
nooses  the  masters  apparently  in  each  case  hold  their 
homes  upon  the  terms  of  paying  such  a  sum  by  way 
of  rent  as  may  be  considered  sufficient  in  eadi  case. 
Therefore,    as  my  brother  said,  it  is  an  a  fortiori 


Wbioht,  J. — I  ought  to  add  as  to  the  question 
whether  the  same  buildings  may  be  assessed  under 
rule  5  as  haUs  or  offices,  it  does  not  appear  to  be  raised, 
in  this  case,  and  the  assessment  is  not  put  upon  that 
ground. 

Judgment  fur  the  appellants  with  costs. 


Clifton  College 
Solicitors  for  the  appellants,  Thomas  White  4k  Sons, 
for  Stanley f  Washroughs^  A  Doggett,  Bristol. 

Solicitor  for  the  respondent,   Solicitor  of   Inland 
Bevenue, 

Charterhouse  case : — 

Solicitor  for  the  appellants,  Lee,  Bolton,  A  Lee. 

Solicitor  for  the  respondent,  Solicitor  of  Inland 
Sevenucn 


aB.  Div.  )  ,„   ., 

(Wright  and  Kennedy,  JJ.)  j  •'*"•  "' 

The   Attobney-Gxnbbal  v.   Mandeb  and 
Anothbe.  (a.) 

Inland  revenue  ^-Succession  duty — Freehold  premises 
devised  subject  to  leases — Increased  value  at  determina' 
tion  of  leases  —  Liability  of  successor  —  Succession 
Duty  Act,  1853  (16  A  17  Vict.  c.  51),  ss.  15,  20, 
21,42. 

Jo^h  M,,  who  died  in  1873,  devised  two  freehold 
premises  to  George  M.  These  himses  were  ai  the  date 
of  te$tator^s  death  let  on  leases  at  rents  not  purporting  to 
be  racik'-rents.  In  1877  succession  duty  was  paid  in 
respect  ^f  both  houses,  based  on  the  rents  then  reserved 
by  the  said  leases.  In  1888  both  houses  were  sold  to  the 
defendards,  who  were  the  tenants  of  one  of  the  houses. 
In  1889  the  leases  expired,  and  the  defendants  became 
tntitted  in  possession  to  the  full  value  of  the  houses, 
which  value  was  greater  than  the  rents  reserved  by  the 
said  leases.  The  Crown  claimed  that  under  sections  20 
and  21  of  16  &  17  Vict,  c.  51  duty  became  payable  in 
1889  by  the  defendants  in  respect  o/  the  increased  value 
accruing  to  them  upon  the  determination  of  the  leases  as 
an  annuity  during  the  residue  of  the  lives  of  the 
defendants  equal  to  the  increase  of  annual  valtie, 

Htid,  thai  the  defendants  were  not  **  successors  *'  at 
all;  they  had  bought  property  to  which  George  M,  had 
alreadiy  succeeded,  and  were  not  liable  to  pay  duty  as 
miecesacTS,  They  were  only  liable  by  virtue  of  section 
42  f<pr  what  George  M.  would  hav^  been  liable  for — 
namdy^  duty  on  the  increase  of  value  by  the  falling  in 
of  the  leases  calculated  as  an  annuity  during  the  residue 
of  George  M.*s  life  equal  to  the  increase  of  annual 
volue^ 

Information  by  the  Attomey-Qeneral. 
The  following  were  the  facts  of  the  case  as  set  out 
ia  the  information : — 

(1)  Joseph  Martin,  who  died  on  the  2nd  of  August, 

^n.)  Beported  by  B.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 


1873,  by  his  will  dated  the  5th  of  FebruarV,  1872,  and 
proved  on  the  19th  of  September,  1873,  aevised  two 
freehold  messuages  and  premises,  being  No.  363, 
Oxford-street  and  No.  37,  Foland-street,  respectively, 
in  the  county  of  Middlesex,  to  his  nephew,  Gteorge 
Martin,  in  fee  simple. 

(2)  At  the  testator's  death  the  house  and  premises. 
No.  363,  Oxford-street,  were  let  on  a  lease  (not  pur- 
portiuK  to  be  at  rack-rent)  dated  the  17th  of  August, 
1867,  for  a  torm  of  years  expiring  on  the  25tn  of 
December,  1889,  to  the  defendants,  Charles  Tertius 
Mulder  and  Samuel  Theodore  Mander,  in  considera- 
tion of  a  premium  of  £350,  and  at  the  yearly  rent  of 
£165 ;  and  the  house  and  premises.  No.  37,  Poland- 
street,  were  let  on  a  lease  (not  purporting  to  be  at 
rack-rent)  dated  the  7th  of  May,  1869,  for  a  torm  of 
years  also  expiring  on  the  25 tb  of  December,  1889,  to 
William  H.  Gregg,  in  consideration  of  a  premium  of 
£50,  and  at  the  yearly  rent  of  £50. 

(3)  (George  Martin  in  1877  passed  the  usual  suc- 
cession duty  accounts  under  the  will  of  Joseph  Martin, 
and  paid  duty  in  respect  of  the  two  houses,  which  was 
assessed  on  tne  then  present  rental  thereof  as  reserved 
by  the  said  leases. 

(4)  In  June,  1888,  both  the  said  houses  were  put 
up  for  sale  by  auction  by  Chrarge  Martin,  but  were 
bought  by  private  treaty  before  the  sale  by  the  de- 
fendants, the  tenants  of  the  house  in  Oxford-street, 
and  conveyances  (subject  to  the  said  leases)  were 
executed  to  the  defen&nts  accordingly. 

(5)  The  leases  expired  on  the  25th  of  December, 
1889,  and  the  defendants  then  became  entitled  in 
possession  to  the  full  enjoyment  or  value  of  the  said 
houses.  The  annual  value  of  the  houses  was  at  the 
end  of  the  leases  considerably  greater  than  the  rents 
reserved  by  the  said  leases. 

(6)  Under  the  foregoing  circumstances,  and  having 
regard  to  the  sections  20  and  21  of  the  Succession 
Dutv  Act  (16  &  17  Vict.  c.  51)  duty  became  payable 
on  the  25th  of  December,  1889,  by  the  defendants,  in 
respect  of  the  increased  value  accruing  to  them  upon 
the  determination  of  the  leases  as  an  annuity  during 
the  residue  of  the  lives  of  the  defendants  equal  to  the 
increase  of  annual  value. 

(7)  Application  was  du^  made  on  behalf  of  the 
Commissioners  of  Inland  Kevenue  to  the  defendants , 
for  payment  of  such  duty  as  aforesaid,  but  the  defen- 
dants have  refused  and  still  refuse  to  pay  the  said 
further  duty,  and  they  contend  that  no  such  duty  is 
payable. 

It  was  asked  by  the  information  that  it  might 
<<  be  dedared  that  on  the  25th  of  December,  1889, 
the  date  of  the  determination  of  the  said  leases  of  the 
messuages  and  premises,  Nos.  363,  Oxford-street, 
and  37,  Poland-street,  respectively,  succession  duty 
became  payable  in  rei^>ect  of  the-  increased  value  of 
the  said  property  accruing  to  the  defendants  on  such 
determinatiou,  and  that  ue  interest  of  the  defendants 
in  such  increased  value  is  to  be  considered  to  be  of 
the  value  of  an  annuity  equal  to  the  difference  between 
the  annual  value  of  tJie  said  property  on  the  25th  of 
December,  1889,  and  the  rents  reserved  br  the  said 
leases,  sndi  annuity  being  payable  from  the  25th  of 
December,  1889,  during  the  residue  of  the  lives  of  the 
defendants,  and  that  the  defendants  were  and  are 
personally  accountable  to  her  Majesty  for  such  duty 
accordingly." 

The  Succession  Duty  Act,  1853  (16  &  17  Vict  o.  51), 
provides  as  follows: — 

Section  20. — <*  The  duty  imposed  by  this  Act  shall 
be  paid  at  the  time  when  the  successor,  or  any  person 
in  his  right  or  on  his  behalf,  shall  become  entitled  in 
possession  to  his  succession,  or  to  the  receipt  of  the 
mcome  and  profits  thereof ;  except  that  if  there  shall 
be  any  prior  cha^rge,  estate,  or  interest,  not  created  by 
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the  successor  himself,  upon  or  in  the  succession,  by 
reason  whereof  the  successor  shall  not  be  presently 
entitled  to  the  full  enjoyment  or  value  thereof,  the 
duty  in  respect  of  the  increased  value  accruing  iq)on 
the  determination  of  such  chctrge,  estate,  or  interost, 
shall,  if  not  previously  paid,  compounded  for,  or 
commuted,  be  paid  at  the  time  of  such  determina* 
tion,  &c.'' 

Section  21. — "The  interest  of  every  successor, 
except  as  herein  provided,  in  real  propeorty,  shall  be 
considered  to  be  of  the  value  of  an  annuity  equal  to 
the  annual  value  of  such  property,  after  making  such 
allowances  as  are  hereinafter  directed,  and  payable 
from  the  date  of  his  becoming  entitled  thereto  in 
possession,  or  to  the  receipt  of  the  income  or  profits 
thereof  during  i^e  residue  of  his  life,  or  for  any  less 
period  during  which  he  shall  be  entitled  thereto,  and 
every  such  annuity,  for  the  purposes  of  this  Act,  shall 
be  valued  according  to  the  tables  in  the  schedule 
annexed  to  this  Act,  &o.'' 

Section  15. — *'  •  .  .  Where  any  succession 
shall,  before  the  successor  shall  have  become  entitled 
thereto  or  to  the  income  thereof  in  possession,  have 
become  vested  by  alienation  or  by  any  title  not  con- 
ferring a  new  succession  in  any  other  person,  then  the 
duty  payable  in  respect  thereof  shall  be  paid  at  the 
same  rate  and  time  as  the  same  would  have  been 
payable  if  no  such  alienation  had  been  made  or 
derivative  titie  created  ;  and  where  the  title  to  any 
succession  shall  be  accelerated  by  the  surrender  or 
extinction  of  any  prior  interests,  then  the  duty  there- 
on shall  be  payable  at  the  same  time  and  in  the 
same  manner  as  such  duty  would  have  been  payable 
if  no  such  acceleration  had  taken  place." 

Section  42. — *'  l%e  duty  imposed  by  this  Act  shall 
be  a  first  charge  on  the  interest  of  the  successor,  and 
of  all  persons  claiming  in  his  right,  in  all  the  real 
property  in  respect  whereof  such  duty  shall  be 
ass^sed  .  .  .  and  the  said  duty  shall  be  a  debt 
due  to  the  Grown  from  the  successor,  having,  in  the 
case  of  real  property  comprised  in  any  succession, 
priority  over  lul  charges  and  interests  created  by  him ; 
out  such  duty  shall  not  charge  or  affect  any  other 
real  property  of  the  successor  than  the  property 
comprised  in  such  succession,"  &o. 

Sir  R>  Webster t  A.G,  (VaugJian  Hawkins  with  him), 
for  the  Grown. — ^The  defendantiS  are  the  successors  to 
the  increased  value  caused  by  the  falling  in  of  the 
leases.  There  was  thus  a  succession  within  16  &  17 
Vict.  c.  51.  Section  20  provides  that  the  succession 
duty  is  to  be  paid  on  the  successor  becoming  entitled 
in  possession;  but  that  in  the  case  of  outstanding 
interest  it  is  to  be  paid  on  the  determination  of  sucm 
interests.  Section  21  provides  that  the  interest  of  a 
successor  in  real  property  shall  be  considered  as  an 
annuity.  Section  15  provides  for  the  duties  payable 
in  respect  of  transferred  interests,  and  treats  an 
alienee  as  a  successor.  Therefore  the  defendants  who 
take  as  alienees  must  be  treated  for  the  purposes  of 
the  Succession  Duty  Act  as  successors.  An  aliena- 
tion has  taken  place  here  within  the  intention  of 
section  20 :  Solicitor-General  v.  The  Law  Beversionary 
Interest  Society,  21  W.  B.  854,  L.  B.  8  Ex.  233. 

Asq'iithf  Q,0,  {Joseph  Qatey  with  him),  for  the 
defendants,  was  not  called  on  to  argue. 

Wright,  J. — Whether  we  are  right  or  wrong, 
this  case  seems  to  us  free  from  doubt.  In  this  case 
the  defendants  have  not  succeeded  to  anything  at 
all ;  they  bought  a  property  to  which  George  Miurtin 
had  already  succeeded.  The  full  enjoyiiient  of  it  was 
deferred  for  a  time  within  the  meaning  of  section  20, 
and  as  to  the  duty  payable  on  the  falling  into  posses- 
sion of  the  reversionary  estate,  the  payment  of  that 


duty  wotdd  be  postponed  (unless  George  Martin  of 
his  friends  had  chosen  to  pay  it  sooner)  untO  the 
leases  fell  in.  Then  what  is  the  position  of  things  ? 
The  Crown  really  rely  on  section  15 — ^there  is  nothing' 
else  in  the  Act  on  which  they  can  rely — as  showing 
that  the  duty  ought  to  be  paid  in  relation  to  the 
estate  in  the  Manders,  the  alienees,  during  their  life- 
time. But  section  15,  directly  it  is  looked  at,  tarns 
out  not  to  apply  at  all,  because  it  says :  **  Where  any' 
succession  shall,  before  the  successor  shall  have 
become  entitled  thereto  or  to  the  income  thereof  in 
possession,  have  become  vested  by  alienation'*; 
then,  in  consequence,  the  view  which  the  Crown 
seeks  to  establish  is  established.  But  that  is  not  this 
case.  The  succession  had  become  entirely  and  fnll^ 
vested  in  the  reversioner  George  Martin,  upon  his 
taking  possession  of  the  estate  in  succession  to  Joseph 
Martin  in  1873,  subject  only  to  postponement  by 
reason  of  section  20  of  the  payment  of  the  duty  on  the 
falling  in  of  the  leases  until  they  should  fall  in. 
Therefore,  the  defendants  are  liable  only  bv  virtue 
of  section  42,  and  in  that  case  they  are  liable  only 
for  what  George  Martin  would  have  been  liable  for. 

If  it  is  agreed  that  that  is  the  case,  the  amount  is 
fixed  on  the  basis  which  has  been  agreed  upon  in 
letters  which  have  passed  between  the  parties ;  if  it 
were  not,  we  should  have  to  ask  what  amount  (if 
anything)  George  Martin  remained  liable  for  beyond 
what  he  had  accounted  for,  which  would  mean  what 
was  the  increase  of  value  by  the  falling  in  of  the 
leases  on  the  basis  of  his  own  life ;  and  that  would  be 
all.    It  is  unnecessary  to  direct  an  account  now. 

It  is  needless  to  say  we  do  not  in  the  sligbtett 
degree  differ  from  anything  that  has  been  said  in  the 
case  of  Solicitor^  General  v.  Law  Beversionary  Inlereat 
Society,  which  was  an  entirely  different  oase*  for 
there  the  succession  did  not  happen  till  the  law 
society  had  become  the  alienee  of  the  whole  estate 
of  William  Dermer. 

Kennedy,  J. — I  agree  entirely,  and  for  the  same 
reasons. 

Judgment  for  the  Crown. 

Solicitors  for  the  Crown,  Solicitor  of  Inktuel 
Revenue, 

Solicitors  for  the  defendants,  Ellis,  Munday,  A 
Clarke. 


Prob.  Div.  &  Adm.  Div. 
Probate. 


Nov.  25 ;  Dec  9 ; 
Jan.  16. 


In  the  Goods  of  Murray,  (a.) 

ProJofe^ilrfmtnwtra^ion — Foreign  and  English  wills — 
Independeni^Frobate  of  English  wiU  only. 

If  a  testator  makes  two  independent  wiUs,  one  die^ 
posing  of  property  in  this  country  and  the  other  disposing 
of  property  abrocul,  the  former  alone  is  admitted  to 
probate. 

A  testator,  a  domiciled  Englishman,  made  a  wiU  and 
four  codicils  relating  eocdusively  to  his  proDerty  im 
America,  in  which  he  directed  the  executors  thereof  to 
realize  his  property  there  and  remit  the  proceeds  to  his 
London  bankers,  to  be  placed  to  the  account  and  credit 
of  the  executors  of  any  will  he  might  make  dealing  with 
his  English  property,  or  of  his  administrators  if  ap~ 
pointed  in  this  country.  Subsequently  he  made  a  wiU  in 
England  with  totally  different  executors  to  those  of  ike 
Arfierican  will,  and  by  it  he  directed  the  executors  of 
that  {the  English  vnU)  to  stand  possessed  of  the  momyt 


(a.)  Reported  by  J.  Gerard  Laino,  Esq.,  Barrister^ 
at-Law* 
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remiUed/rom  America  in  the  manner  be/ore  mentioned 
an  the  same  trtuU  as  those  declared  by  the  will  of  the 
reeidue  of  his  English  property,  with  power  to  direct 
the  American  executors  when  they  should  realize. 

The  court  held  that  these  were  independent  wills,  and 
refused  to  tulmit  the  American  will  to  probate. 

Motion  on  behalf  of  the  three  executors  of  an 
American  will  and  codicils,  and  of  an  executor  of  an 
earlier  English  will  and  codicils,  of  the  Right 
Honourable  Sir  Charles  Augustus  Murray,  late  Envoy 
Extraordinary  and  Minister  Plenipotentiary  to  the 
King  of  Portugal,  who  died  in  Paris  on  the  <5rd  of 
June,  1895,  a  domiciled  Englishman.  The  wills  and 
facta  are  fully  set  out  in  the  judgment. 

Not.  26  and  Dec  9. — Bayford,  Q.C,  and  Bargrave 
Deane^  in  support  of  the  motion. — ^Difficulties  have 
arisen  about  proving  the  American  will,  as  the 
aathorities  th^  require  the  testimony  of  the  sur- 
viving witnesses  of  de  will  and  evidence  of  the  death 
and  handwriting  of  the  others.  Difficulties  have  arisen 
in  tracing  the  witnesses ;  but  if  the  American  will  is 
admitted  here  the  American  courts  will  follow  the 
"Rngl^oh  probate,  and  dispense  with  the  above  for- 
mauties. 

^e  facts  and  arguments  are  set  out  in  the  judg- 
meDts,  where  the  cases  cited  are  referred  to  except  In 
the  Goods  of  BoUon,  36  W.  B.  287,  12  P.  D.  202. 

Jan.  16.— Babitbs,  J.— In  this  case  Mr.  Bayford 
moved  for  an  order  that  a  certain  will  of  the  deceased 
and  codicils  thereto,  dealine  exclusively  with  his 
poperty  in  America,  should  be  included  in  the  pro- 
bate which  was  about  to  be  obtained  of  what  I  may 
term  the  English  will  and  oodidls  thereto.  The 
original  American  will  and  codicils  are  in  America, 
but  the  case  was  for  convenience  argued  on  what  I 
understand  are  copies  tiiereof.  From  the  copies  of 
these  documents  it  appears  that  on  the  18  th  of 
August,  1870,  the  testator,  then  at  Lisbon,  executed 
a  vnll  there,  by  whidi  he  gave  all  his  estate,  real  and 
personal,  within  the  United  States  of  America  to  his 
executors  thereinafter  named,  upon  trust  to  realize 
his  said  real  and  personal  estate  and  apply  the 
prooeeds,  after  payment  of  his  debts  in  the  United 
Btatee  and  a  smiul  bequest  to  his  executors,  in  the 
following  manner :  To  remit  the  residue  of  the  said 
proceeds  to  his  bankers  in  London,  with  instructions 
to  have  it  placed  to  the  credit  of  his  wife  and  two 
other  persons,  or  the  executors  of  any  will  he  might 
make  according  to  the  laws  of  England,  or  to  any 
administrator  of  his  effects  in  that  country  should  he 
fiul  to  name  any  executor  or  executors,  or  naming 
SQoh  and  he  or  they  declining  to  act,  and  he 
i^ipointed  certain  persons  at  Boston  and  New  York 
executors  of  his  said  will ;  and  he  expressly  declared 
that  his  said  will  referred  only  to  the  estate,  real  or 
personal,  of  which  he  might  be  possessed  at  the  time 
of  his  decease  within  the  United  States  of  America, 
and  should  not  in  any  manner  invalidate  or  interfere 
with  any  testamentary  disposition  theretofore  or 
thereafter  made  by  him  of  property  belonging  to 
him  in  England  or  elsewhere,  not  being  in  the 
United  States  of  America ;  and  he  thereby  confirmed 
every  sudi  testamentary  disposition  as  fully  as  if 
the  same  were  therein  repeated,  and  he  revoked  all 
other  tfnd  former  wills  made  by  him  respectinp^  any 
property,  real  or  personal,  belonging  to  him  in  the 
United  States  of  America.  The  testator  made  four 
codicoQs  to  this  will,  all  of  which,  I  gather,  were  so 
made  before  the  English  will.  In  one  of  these, 
dated  the  21st  of  June,  1871,  he  declared  that  his 
■aid  will  and  codicils  were  to  apply  only  to  his  estate, 
real  and  personal,  in  the  United  States,  and  should 
not  »pp&  to  any  estate  which  he  might  have  in 


England  or  elsewhere.  In  anotiier  of  the  said  codi- 
cils, dated  the  2nd  of  October,  1874,  he  directed  his 
executors  to  sell  and  convert  into  money,  under  the 
powers  of  the  said  will,  only  so  much  of  ms  real  and 
personal  estate  within  the  United  States  of  America 
as  might  be  required  to  pay  the  debts  and  legacies 
mentioned  in  hu  said  will  and  codicils,  and  from 
time  to  time,  as  and  when  they  should  be  so  directed 
by  the  executors  of  any  will  he  might  make  accord- 
ing to  the  laws  of  England,  to  rMlize  his  said  real 
and  personal  estate  which  should  not  have  been 
realized  for  the  purposes  aforesaid,  and  remit  the 
proceeds  to  his  bankers  in  London,  with  directions  to 
them  to  have  the  same  placed  to  account  and  credit 
with  them  of  Henry  Earl  of  Ducie,  Charles  Adolphus 
Earl  of  Dunmore,  aud  Herbert  Henry  Walford,  or 
the  successors  or  successor  of  them,  or  of  other  the 
executors  or  executor  for  the  time  being  of  any  will 
he  might  make  according  to  the  laws  of  England,  or 
should  there  be  no  executors  or  executor  then  of  any 
administrator  for  the  time  being  of  his  effects  in 
that  country ;  and  from  time  to  time,  as  and  when  the 
rents,  interest,  dividends,  and  annual  income  should 
become  due  and  payable  to  be  received  on  such  part 
or  parts  of  his  said  real  and  personal  estate  as  should 
not  for  the  time  being  ha>ve  been  so  realized,  to  remit 
the  same  to  his  said  bankers,  with  directions  to  them 
to  have  the  same  placed  to  the  account  and  credit 
with  them  of  the  persons  or  person  thereinbefore 
mentioned.  The  codidls  also  made  certain  changes 
in  the  executors,  but  all  those  named  were  Americans. 
On  the  2nd  of  November,  1885,  the  testator  made 
a  will  in  Englandi  in  which,  after  certain  bequests 
and  devises,  he  recited  the  said  codicil  of  the  2nd  of 
October,  1874,  to  his  American  will,  and  then  directed 
tiie  executors  of  that  (the  English)  will  to  stand 
possessed  of  the  moneys  so  to  oe  remitted  by  his 
executors  in  the  United  States  of  America  as  the 
prooeeds  of  his  real  and  personal  estate  in  that 
country,  upon  the  trusts  thereinafter  declared  con- 
cerning the  capital  of  the  residue  of  his  real  and 
personal  estate  m  Ghneat  Britain ;  and  he  directed  the 
executors  of  that  (the  English)  will  to  stand  possessed 
of  the  moneys  so  to  be  remitted  by  his  executors  in 
the  United  States  of  America  as  rents,  interest,  divi- 
dends, and  annual  income  of  his  real  and  personal 
estate  in  that  country  upon  the  trusts  thereinafter 
declared  concerning  the  annual  income  arising  from 
the  investment  of  the  residue  of  his  real  and  per- 
sonal estate  in  Qxeat  Britain ;  and  he  thereby  gave 
the  executors  of  that  his  (English)  will  full  and 
uncontrolled  power  to  give  directions  to  his  executors 
in  the  United  States  of  America  to  sell  and  dispose 
of  his  real  and  personal  property  in  the  United 
States  of  America,  or  any  part  or  parts  thereof,  at 
such  time  or  times  and  from  time  to  time  as  they  in 
their  sole  discretion  might  think  fit,  and  to  defer  to 
give  such  directions  until  such  time  or  times  as  they  in 
their  sole  discretion  might  think  fit ;  and  he  directed 
that  his  executors  of  uiat  his  (English)  will  should 
not  be  answerable  or  accountable  to  any  person  or 
persons  whomsoever,  or  to  any  court  of  law  or  equity 
whatever,  for  any  loss,  injury,  or  prejudice  wnich 
might  be  sustained,  arise,  or  happen  by  or  to  his  real 
and  personal  estate  in  the  United  States  of  America, 
or  any  part  or  parts  thereof,  either  from  ^ving  or 
deferring  to  give  such  directions  as  aforesaid,  or  for 
any  deficiency  in  price  on  the  sale  of  the  same,  or  any 
part  or  parts  thereof,  nor  for  any  banker  or  other 
person  in  that  country  with  whom  or  into  whose 
hcmds  the  said  property  or  the  proceeds  thereof 
(whether  capital  or  income)  or  the  securities  for  the 
same  might  be  deposited  or  come,  nor  for  the  insuffi- 
ciency or  deficiency  of  any  bills  drawn  or  negotiated 
by  way  of  remittance,  nor  for  any  onussion  to  give 
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notioe  of  diahonoiir,  or  otiier  defect  of  management 
whatever ;  but  that  hia  executors  in  the  United  States 
of  America  should  be  solely  responsible  for  his  estate 
in  that  country  and  for  the  moneys  arising  therefrom, 
to  the  entire  exoneration  of  the  executors  of  that  his 
(English)  will,  until  the  same  moneys  should  be 
remitted  and  the  bills  of  remittance  duly  honoured, 
and  the  moneys  thereby  payable  be  actually  received 
by  Messrs.  Drummond  (the  bankers)  and  placed  by 
them  to  the  account  and  credit  with  them  of  the 
executors  of  that  his  TEnglish)  will ;  and  as  to  all 
other  his  property,  boui  r^  and  personal,  of  what 
nature  or  kind  soever,  after  discharging  all  costs  and 
expenses  incurred  in  converting  the  same  into  money, 
he  directed  his  executors  to  stand  possessed  of  the 
same  upon  certain  trusts  therein  declared  ;  and  he 
appointed  his  son  Charles  James  Murray  and  Herbert 
Menry  Waif  ord  and  Beginald  John  Smith  the  execu- 
tors and  trustees  of  that  his  (Englidi)  will ;  and  he 
declared  that  any  wills  or  will  made  or  to  be  made 
by  him  according  to  the  form  prescribed  k|r  the  laws 
of  the  United  States  of  America,  and  winch  might 
exclusively  apply  to  any  property  within  that 
country,  should  not  affect  or  in  any  manner  interfere 
with  the  disposition  and  bequests  thereby  (that  is,  by 
the  English  will)  made.  To  this  will  there  were  several 
codicils,  but  they  did  not  contain  anything  which 
affects  the  question  before  me. 

I  think  it  is  dear  from  the  documents,  the  material 
portions  of  which  I  have  referred  to,  that  the  testator 
mtended  the  two  sets  of  documents  to  be  kept 
entirely  distinct.  He  appointed  executors  to  act  m 
America  under  his  American  will  and  codicils,  and 
executors  in  this  country  to  act  under  the  English 
will  and  codicils,  and  his  intention  was  that  the 
American  executors  should,  after  realizing  so  much 
of  his  property  in  America  as  they  requirei  for  the 
purpose  of  paying  his  debts  and  the  legacies  given 
by  his  American  will  and  codicils,  realize  the  residue 
under  the  directions  of  his  English  represoitatives, 
and  hand  the  proceeds  thereof  over  to  the  latter  in 
this  country,  to  be  dealt  with  by  them  when  received 
as  directed  by  the  English  will  and  codicils.  It  is 
equally  dear  that,  apart  from  any  technical  question, 
the  reasonable  and  simple  course  to  adopt  in  this  case 
is  to  prove  the  English  will  and  codicils  in  this  coun- 
try, and  the  American  will  and  codicils  in  the  United 
States.  For,  even  if  all  the  documents  were  in- 
duded  in  the  probate  granted  by  this  court,  it  would 
still  be  necessary  for  the  purpose  of  dealing  with  the 
American  assets  to  obtain  a  further  grant  of  probate 
from  the  proper  court  in  the  United  States ;  which 
would,  however,  as  the  deceased  was,  if  I  correctly 
understand,  a  domiciled  Englishman,  probably 
follow  the  decision  of  this  court  and  grant  probate 
ancillary  to  that  granted  in  this  country  as  being 
the  country  of  the  testator's  domicile.  But  it  was 
stated  to  me  that  there  are  formalities  to  be  complied 
with  in  order  to  prove  the  American  will  and  codicils 
in  the  United  States  of  America,  and  that,  although 
they  can  be  complied  with,  there  is  some  difficulty  in 
doing  so,  and  thftt  it  would  be  more  convenient  to 
allow  both  sets  of  documents  to  be  included  in  the 
probate  in  this  country,  so  that  the  executors  nught 
be  able  to  obtain  from  the  proper  court  in  America  a 
grant  of  probate  ancillary  to  that  gpranted  by  this 
court. 

It  was  also  urged  that  both  sets  of  documents 
together  formed  the  last  will  of  the  deceased,  and 
should  therefore  all  be  induded  in  the  probate.  The 
question  for  my  decision  does  not,  in  my  opinion, 
depend  on  matters  of  convenience,  but  upon  whether 
or  not  the  court  ought  to  include  the  American  will 
»nd  codicils  in  the  probate.  If  the  testator  had  made 
an  English  will  only,  which  disposed  of  all  his  real 


and  personal  estate,  the  grant  of  probate  by  this 
oourt  would  not  extend  to  the  testator's  assets  in  a 
foreign  county,  for,  as  is  pointed  out  at  page  800  of 
Williams  on  Executors,  vol.  1,  9th  edition,  *'the 
probate  was  never  granted  except  for  goods  which,  at 
the  time  of  the  death,  were  within  the  jurisdiction  of 
the  ordinary  who  made  the  grant.  Though  if  it 
should  become  necessary  that  the  courts  of  the 
foreign  country  where  the  assets  were  situated  should 
grant  probate  or  administration  for  the  purpose  of 
giving  a  legal  right  to  recover  and  deal  with  them, 
such  courts,  by  the  comity  of  nations,  would 
probably  follow  the  decision  of  the  Court  of  Probate 
m  this  country  as  being  in  the  country  of  domicile." 
See  also  per  Lord  Brougham  in  Attorney-General  t, 
Hope,  2  CI.  &  Fin.  84,  after  inquiry  made  hv  him 
of  the  judge  of  the  Prerogative  Court  and  the 
King's  Advocate.  In  the  same  way,  if  the 
decwed  had  died  intestate,  the  grant  of  adminis- 
tration obtained  here  would  not  extend  to  his 
assets  abroad,  though  the  foreign  oourts  would 
probably  follow  the  English  grant.  Again,  if  he  died 
leaving  a  will  not  appointing  any  executors  to  act  in 
this  country  and  disposing  only  of  property  in  a 
foreign  country,  that  will  is  not  entitled  to  probate 
in  this  country  :  aee  In  the  Goods  of  Coode^  L.  B.  1, 
P.  &  D.  449,  16  W.  B.  Prob.  Dig.  11,  per  Sir  J.  P. 
Wilde,  **  for  the  object  of  this  court  in  making  giants 
is  to  enable  the  executors  or  aduunistrators  to  ad- 
minster  property  in  this  country."  See  also  In  the 
Goods  of  Mann,  [1891]  P.  293,  39  W.  R.  Dig.  179, 
and  In  the  Goods  of  Tucker,  84  L.  J.  P.  &  M.  29, 
13  W.  R.  Prob.  Dig.  1. 

It  follows,  in  my  opinion,  that  if  two  independeot 
wills  are   made,    one    disposing    of    the   testator^s 
property  in  this  country,  and  the  other  disposing  of 
his  property  abroad,    the  former  alone  ^ould    be 
admitted  to  probate  in  this  court.    If,  however,  the 
two  wills  are  not  independent,  tbe  case  is  different. 
The  English  will,  if  last,  may  inooiporate  the  foreign 
will,  as  m  the  cases  of  In  the  Goods  of  Lord  Howden^ 
22  W.  E.  711,  43  L.  J.  P.  &  M.  26,  and  In  the  Goode 
of  Harris,  18  W.  E.  901,  L.  E.  2  P.  &  D.  83,  and  then 
&e  probate  should  indude  both  documents,  as  thej 
virtually  become  one  document.    So  also  the  fotei^^ 
wHl,  if  last,   may  incorporate  the  English  will,  m 
which  case  the  foreign  wul  wotdd  not  be  limited  in 
its  operation  to  property  abroad,  and  both  would  be 
induded  in  the  prolate.    In  the  present  case  the  two 
wills  with  their  respective  codiols  are  independent 
documents,  and  were  intended  by  the  deceased  to  be 
so.      The  English  will,  although  it    mentions   the 
American  will  and  the  codicil  of  1874,  does  not  in 
my    opinion   incorporate  the  American  will   or  its 
codicils,  and  was  not  intended  to  do  so.    Applying 
the  foregoing  observations,  it  follows,  in  my  judgment, 
that  the  American  will  and  oodidls  disposing  as  thej 
do  of  property  in  the  United  States  of  Ammoa  only, 
and  appointing  separate  executors  thereof,  oas^t  not 
to  be  induded  in  the  probate  to  be  granted  hj  Urn 
court  of  the  English  will  and  codicils. 

It  was  also  argued  that  the  American  will  did  in 
fact  incorporate  the  English  will,  because  the  f oroier 
contained  the  clause  that  it  was  not  in  any  mmnnm^ 
to  invalidate  or  interfere  with  any  testamentary  dio- 
X>osition  theretofore  or  thereafter  made  by  the  testator 
of  property  bdongizig  to  him  in  England  or  elaewliars 
not  being  m  the  United  States  of  America,  and  oon- 
firming  every  such  testamentary  disposition  as  fallT 
as  if  uie  same  were  repeated  in  the  Amerioan  will, 
and  because  the  American  will,  though  eariier  in  date 
than  the  English  will,  should  be  taken  as  spealdng 
from  the  death  of  the  testator.  I  am,  however,  ol 
opinion  that  the  American  will  does  not  inoorporate 
the  English  will,  and  that  the  clause  just  referred  to 
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dould  not  oonfirm  a  will  not  then  in  oxistenoe.  The 
ilatate  does  not  enact  abeolutelv  that  a  will  shall 
Bpsak  as  if  it  had  been  made  just  before  the  death  of 
the  testator,  but  only  that  it  shall  do  so  in  respect  of 
the  property  comprised  in  it:  The  Wills  Act,  1837 
(7  Wm.  4  and  1  Vict,),  c.  26,  s.  24.  I  was  also 
raferred  to  the  Finance  Act,  1894,  but  I  am  of 
opinion  that  that  Act  does  not  affect  the  question 
which  I  am  called  upon  to  decide — viz.,  what  docu- 
ments ought  to  be  admitted  to  probate.  There  have 
been  a  number  of  cases  on  this  question  of  English 
sad  foreign  wills,  and  they  do  not  all  seem  to  be  con- 
aistent;  but  my  judgment  follows  the  principles 
indicated  in  those  eases  in  which  the  matter  appears 
to  me  to  have  been  most  fully  considered  :  see 
especially  In  the  Goods  of  Lord  Howdm. 

I  therefore  order  that  the  American  will  and 
codicils  be  not  included  in  the  probate,  and  acoordiuR 
to  the  practice  copies  of  the  American  will  and 
codicils  must  be  filed  in  the  reg^try,  together  with 
an  affidavit  verifying  them;  and  a  note  must  be 
appended  to  the  probate  that  such  affidavit  has  been 

Sdidtors,  Walfords. 


March  25. 
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(Lindley,  Elay,  &  A.  L.  > 

Smith,  L.JJ.)  ) 

Tbevok  v.  Hutchins.  (a.) 

Adminuiration — Statute-barred  debt — Fund  in  court — 
Creditor  administrator  of  debtor — Bight  of  retainer — 
Payment  otU. 

By  an  order  made  in  the  ^presence  of  A,  as  legal 
personcU  representative  of  B.,  a  fund  of  B,  in  court 
was  carried  to  the  credit  of  the  separate  account  of  B.*s 
personal  representative,  and  inquiries  were  directed  as 
to  the  persons  entitled  to  the  fund.  A,  was  also  in  the 
position  of  a  statute-barred  creditor  of  B,  While  the 
inquiries  directed  by  the  order  were  pending  A,  applied 
to  have  the  fund  paid  out  to  him  as  the  legal  personal 
representative  of  B,,  in  order  thai  he  might  be  in  a 
position  to  retain  thereout  the  statute-barred  debt,  B, 
had  other  creditors  whose  debts  were  not  statute-barred. 
The  fund  did  not  exceed  the  amount  of  the  statute- 
"karred  debt, 

ffeldy  upon  these  facts,  that  the  court  would  not  order 
payment  out  of  the  fund  to  A, 

Appeal  from  Stirling,  J. 

A  firm  of  Tulloch,  Brodie,  ft  Co.,  who  failed  in 
1807,  executed  a  deed  of  arrangement  for  the  benefit 
of  their  creditors.  In  1875  an  action  was  brought 
for  the  administration  of  the  trusts  of  that  d^. 
Large  sums  of  money  had  been  paid  into  court  in  the 
action. 

By  a  certificate,  dated  the  2nd  of  August,  1883, 
oextatn  sums  were  found  due  to  George  HartweU, 
deceased,  as  the  last  surviving  partner  of  several 
firms  who  were  creditors  of  Tulloch,  Brodie,  &  Co. 
Tlie  amount  of  such  sums  was  ordered  to  be  carried 
over  to  the  account  of  the  legal  personal  representa- 
tire  of  George  HartweU,  dec^tsed,  when  constituted. 

A  considerable  sum  was  standing  to  that  account 
on  the  13th  of  April,  1889,  when  Major  Ricketts,  as 
tbe  representative  of  a  creditor  of  one  of  the  firms, 

(o,)  Reported  by  W.  Shalloross  Godpakd,  Esq., 
Barrister-at-I^aw. 


presented  a  petition  and  asked  for  tiie  distribution  of 
the  fund  in  court  on  tiie  ground  that  it  had  passed  to 
the  creditors  of  that  firm.  An  order  was  made  on  the 
petition  directing  inquiries,  and  the  chief  derk  found 
by  his  certificate,  dated  tbe  23rd  of  November,  1892, 
that  the  fund  belonged  {inter  alia)  as  to  one-fourth 
to  (George  HartweU.  In  August,  1893,  on  the  further 
hearing  of  the  petition,  the  share  of  George  HartweU 
was  ordered  to  be  carried  over  to  a  separate  account, 
and  an  inquiry  was  directed  as  to  the  persons  entitied, 
and  in  what  shares  and  proportions. 

Gborge  HartweU  died  in  1842,  insolvent  and  in- 
debted to  his  son  Francis  Hartwell.  Francis  Hart- 
weU died  in  1867,  leaving  his  son  Francis  Grant 
HartweU  his  executor. 

On  the  3rd  of  July,  1890,  letters  of  administration 
de  bonis  non  to  the  estate  of  George  HartweU  were 
granted  to  Francis  Grant  HartweU,  who  was  a  party 
to  the  proceedings  when  the  order  of  August,  1893, 
was  made.  He  had  since  died,  and  appointed  his 
widow,  Elizabeth  HartweU,  his  sole  executrix.  She, 
having  proved  the  wiU  and  taken  out  letters  of  ad- 
ministration de  bonis  non  to  the  estate  of  George 
HartweU,  thus  became  legal  personal  representative 
of  both  George  HartweU  and  of  his  creditor  Francis 
HartweU.  The  last  inquiries,  directed  in  August, 
1893,  as  to  the  persons  entitled  to  the  share  of 
George  HartweU  hEui  not  been  answered.  Elizabeth 
HartweU  now  applied  to  have  the  fund  paid  out  to 
her  as  administratrix  of  George  HartweU,  with  a  view 
to  retain  the  debt  due  by  George  to  Francis  Hartwcdl, 
deceased,  whose  personal  representative  she  also  was. 
Stirling,  J.,  being  of  opinion  that  the  debt  was 
statute-baned,  refused  to  order  the  fund  to  be  paid 
out  to  the  administratrix  of  Gk»oige  HartweU  in  order 
to  enable  her  to  acquire  a  right  of  retainer,  such  right 
being  an  anomaly  and  one  which  ought  not  to  be 
extended. 

The  administratrix  appealed. 

Buckley t  Q.(7.,  and  FauKus,  for  the  appeUant. — It 
is  true  that  if  a  receiver  be  appointed  adversely  to  the 
executor,  the  right  of  retainer  is  gone :  In  re  Jones^ 
Calver  v.  Laxtofi,  34  W.  R.  249,  31  Ch.  D.  440 ;  Rich- 
mond V.  White,  27  W.  R.  878.  12  Ch.  D.  361.  But  the 
appellant  is  iiie  only  person  who  can  give  a  good 
discharge  for  the  money  standing  to  the  credit  of  this 
action.  In  point  of  law,  constructively,  whether  there 
is  an  action  or  not,  the  legal  personid  representative 
is  always  the  person  who  is  paid.  Although  Loy  v. 
Duckett,  Cr.  &  Ph.  305,  is  apparently  against  the 
appeUant,  Lord  Cottenham  did  not  in  that  case  refuse 
to  pay  the  legal  personal  representative;  he  simply 
ordered  the  other  parties  interested  to  be  brought 
before  the  court.  This  being  a  windfaU  coming  in  to 
the  estate  after  a  long  lapse  of  time,  there  was  no 
reason  for  suing  earUer.  There  being  no  fraud,  the 
reason  for  the  rule  that  a  fund  in  court  ought  not  to 
be  paid  out  to  an  executor  so  as  to  enable  him  to 
retain  a  statute-barred  debt  does  not  apply;  and 
an  executor  may  retain  a  statute-barred  debt. 

They  referred  to  Peacock  v.  Saggers,  4  De  G.  F.  &  O  • 
406 ;  Coombs  v.  Coonibs,  L.  R.  1  P.  &  D.  288, 14  W.  R. 
Dig.  23;  In  the  Goods  of  Brackenbury,  25  W.  R.  698, 
2  P.  D.  272. 

Graham  Hastings,  Q,C,,  and  Brabant,  for  tiie 
respondents,  were  not  called  on. 

LiNDLET,  L.J. — I  think  the  practical  solution  of 
this  does  not  appear  to  present  any  real  difficulty. 
There  is  a  fund  in  court  which  is  standing  to  the 
credit  of  the  legal  personal  representative  of  George 
Hartwell.  George  HartweU  owed  money  to  the 
estate  of  Francis  HartweU,  and  the  same  person  is  the 
legal  personal  representaUve  of  them  bot^    By  the 
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order  under  which  this  fund  was  oarried  over  to 
what  I  may  call  the  separate  account  of  the  executors 
of  Qeorge  Hartwell,  an  inquiry  was  directed  in  order 
to  ascertain  who  the  persons  were  who  were  bene- 
fidiJly  entitled  to  George  Hartwell's  share.  That 
was  done  in  the  presence  of  George  HartwelPs  then 
legal  personal  representative.  That  inquirv  has  not 
b^n  answered,  and  George  Hartwell's  legal  personal 
representative  comes  to  the  court  and  says,  **  Before 
that  inquiry  is  answered  give  me  all  this  money." 
Now,  is  it  nght  that  the  court  should  accede  to  that 
request  P  The  object  of  it  is  to  enable  the  legal 
personal  representative  of  George  Hartwell,  when 
she  has  got  this  money,  to  prefer  herself  as  the  legal 
personal  representative  of  Francis  Hartwell,  and  to 
pay  herself  in  that  character  what  is  due  to  Francis  in 
full,  and  (leave  the  other  creditors  of  George  to  go 
without  anything,  as  far  us  I  know.  Now,  pending 
that  inquiry,  which  was  directed  in  the  presence  of 
Gborge  HartweU's  legal  personal  representative, 
ought  we  to  enable  the  appellant  to  defeat  the  object 
of  that  inquiry,  by  paying  this  money  out  of  court 
to  the  appellant  ?  I  think  not.  Supposing  she  had 
waited  until  that  inquiry  was  answered,  vmat  would 
be  the  x>osition  of  a£EairsP  The  position  of  affairs 
would  be,  I  assume,  that  her  name  would  not  appear 
amongst  the  persons  certified  as  having  a  valid  claim 
as  a  creditor  against  Gborge  HartweU's  estate, 
because  Francis  Hartwell's  debt  has  been  barred.  She 
would  not  therefore  appear  amongst  the  persons  cer- 
tified to  be  beneficially  entitled  to  this  fund  under  the 
inquiry  to  which  I  have  alluded.  Of  course,  in  that 
event  the  right  of  retainer  never  would  arise  at  all ; 
because  she  would  not  have  anything  placed  in  her 
hands  to  retain.  She  has  no  right  to  retain  until 
she  has  money  in  her  hands.  But  she  now  says, 
**  in  order  to  save  me  from  that  certificate  " — in  other 
wordfi  **in  order  to  defeat  the  inquiry  which  was 
directed  in  my  presence,  help  me  to  get  the  money 
out  of  court  and  defeat  the  inquiry  altogether.*'  I 
do  not  think  we  ought  to  do  it.  I  was  rather  struck 
with  Mr.  Buckley's  comments  upon  Loy  v.  DuckeU^  a 
case  which  I  have  not  had  occasion  to  look  at  for  a 
long  time,  and  I  thought  that  case  went  perhaps  a 
littto  further  than  it  did ;  but  I  think  that  case  can 
be  explained,  especially  with  the  light  thrown  upon 
it  by  Peacock  v.  Saggers,  I  think  that  the  view  taken 
by  Lord  Cottenham  in  Loy  v.  Duckett  was  this  -he 
distrusted  the  legal  personal  representative;  he 
thought  that  if  the  legid  personal  representative  got 
the  money,  no  one  else  wotdd  see  a  farthing  of  it ;  and 
therefore  Lord  Ck>ttenham  took  the  course — which 
was  no  doubt  right,  but  which  was  a  strong  course — 
of  saying,  •*  We  will  not  pay  it  to  you  at  aB."  Now 
here  there  is  no  danger  ox  misappropriation  of  money 
in  that  sense.  But  there  is  danger,  certainly,  that  u 
Mr.  Buckley's  client  gets  this  money,  the  other  credi- 
tors will  go  without  payment.  That  would  be  the 
legal  consequence  of  her  getting  it.  I  do  not  know, 
if  there  were  nothing  else  in  the  case,  that  it  would 
be  right  even  to  follow  Loy  v.  Duckett;  but  we  have 
u  very  peculiar  combination  of  circumstances,  and 
it  appears  to  me  that  what  we  are  asked  to  do  is  that 
which  we  ought  not  to  do,  having  regard  to  the  terms 
of  the  order  of  August,  1893 —that  is  to  say,  we 
ought  not  to  assist  the  legal  personal  representative 
of  C^rge  Hartwell  to  defeat  the  whole  of  that 
inquiry  which  was  directed  in  the  presence  of  her  or 
her  predecessors,  as  his  representative.  I  do  not 
think  it  would  be  right.  I  do  lay  some  importance 
upon  the  fact  that  the  whole  object  of  this  is  to  get 
into  the  position  to  exercise  a  right  of  retainer,  and  I 
do  not  see  that  there  is  any  principle  which  compels 
the  court  to  assist  a  person  to  get  into  that  position. 
I  agree  with  what  JameS|  L.J.y  said :  '*  It  is  no  busi- 


ness of  ours  either  to  defeat  or  to  assist  the  right  of 
retainer" ;  but  when  we  are  asked  to  do  ih&t  which 
is  inconsistent  with  what  was  done  in  August,  1893, 
for  the  very  purpose  of  enabling  one  creditor  to  defeat 
all  the  others,  I  say  "  No." 

Kay,  L.J. — I  am  of  the  same  opinion.    There  is  no 
suit  for  the  administration  of  the  estate  of  George 
Hartwell.    In  this  suit  of  Trevor  v.  HutchinSt  which 
was  instituted  for  the  administration  of  the  trusts  of 
a  creditor's  deed,  Gborge  Hartwell  was  found  to  be  a 
creditor  under  that  deed,   and  a  certain  sum  was 
directed  to  be  carried  to  his  separate  account  in  that 
suit    It  was  carried  to  the  separate  account.    That 
fond  cannot  be  touched  except  under  an  order  of  the 
Court  of  Chancery — ^the  Chancery  Division  of   the 
High  Court— and    accordingly    this   application    is 
maSe  in  Chancery  by  the  administratrix  de  bonis  non 
of  George  Hartwell.    She  comes  here  and  says  prac- 
tically :     "  I  also  represent  a    person  who    was  a 
creditor  of  George  Hartwell ;  I  admit  th^  the  debt 
is  barred  by  the  statute  long-ago ;  but  I  say  that,  in 
my   character    as  legal    personal   representetive  of 
George  Hartwell,  I  am  entitled  to  have  this  fund 
handed  out  to  me.    No  matter  what  I  am  going  to 
do  with  it,  I  am  entitled  to  have  it  handed  out  to  me. 
When  I  get  the  fund,  I  mean,  of  course,  to  exercise 
the  right  of  retainer  which  will  then  arise  for  the  first 
time,  and  I  will  pay  myself  in  full — ^the  fund  is  not 
more  than  enough  to  do  that— and  whoever  else  is 
entitled,  I  do  not  care."    I  should  have  the  greatest 
possible  hesitetion  in  acceding  to  that,  if  Uie  case 
stood  there  alone  (this  fund  having  been  a  long  time 
in  court),  having  regard  to  the  rule  in  Loy  v.  DucheU 
which,  primd  facie^  I  take  to  apply— viz.,  that  the 
court  wul  not  pay  out  a  fund  under  those  circum- 
stances to  a  person  who  happens  to  have  obtained 
administration,  but  will  find  out  who  is  entitled,  and 
try  if  possible  to  get  the  fund  into  the  hands  of  the 
people  entitled.    But  the  case  does  not  stand  there, 
oecause  we  have  here  another  circumstance,  which  to 
my  mind  is  very  important  and  conclusive  as  to  what 
the  court  ought  now  to  do ;  and  that  is  this  :  A  for- 
mer representative  of  George  Hartwell,  who  is  now 
dead,  was  before  the  court  when  the  petition  of  Major 
Ricketts,  who  claimed  an  interest  in  this  fund  and 
asked  to  have  it,  or  part  of  it,  paid  to  him,  was 
heard.    In  the  presence  of  the  legal  personal  repre- 
sentetive of  George  Hartwell  an  inquiry  was  ^leo 
directed  to  find  out  who  were  beneficiaUv  entitled  to 
the    fund.      That    was    practically    following^     the 
decision  in  Loy  v.  Dtickett,    The  court  wotdd  not  hand 
it  over  to  the  then  legal  personal  representative  of 
George  Hartwell.      It  was  said  the  legal  personal 
representetive  did  not  require  it  to  be  handed  over. 
However,  the  court  did  not,  in  fact,  hand  it  over ; 
but  in  the  presence  of  that  legal  personal  representa- 
tive they  directed  an  inquiry  as  to  who  were  bene- 
ficially interested  in  the  lund. 

Now,  by  the  admission  of  the  present  appeUant,  tiie 
answer  to  that  inquiry  will  certainly  leave  her  out 
altogether,  because  she  admito  that  the  debt  of  the 
person  of  whom  she  is  the  legal  personal  representa- 
tive is  long  barred.  That  cei^cate  will  therefore  be 
in  this  form  :  <*  This  fund  belongs  to  A.,  B.,  C,  and 
D.,  creditors  of  George  Hartwell  at  such  a  sam,  and 
must  be  divided  among  them."  But  amon^  A.,  B., 
C,  and  D.  the  present  appellant  will  not  appear  at 
alL 

Although  that  inquiry  was  directed  in  the  presence 
of  the  then  legal  personal  representetive  of  Qeorge 
Hartwell,  and  although  that  inquiry  has  not  been 
answered,  yet  the  now  legal  persomu  representative 
of  George  Hartwell  comes  and  says :  ''  Hand  OTer  the 
whole  fund  to  mQ  in  respect  of  ^  debt  whioh  I  ^dnitt 
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18  barred — in  respect  of  a  debt  which  will  certainly  be 
excluded  from  the  time  when  the  certificate  is  made 
apon  the  inquiry,  and  stop  the  inquiry  at  once.''  I 
cannot  see  that  the  court  would  ever  agree  to  that. 
I  do  not  mean  to  say  one  woid  to  encourage  the  legal 
personal  representative  of  George  Hartw^  to  sup- 
pose that  a  court  of  equity  would  under  any  ciroam- 
stances  permit  her  to  nave  the  fund  in  order  that  she 
may  exercise  a  right  of  retainer  and  oust  the  other 
creditors. 

Would  it  ever  do  it,  after  such  an  inquiry  as  that  is 
directed  P  I  think  not.  I  think  that  is  a  complete 
answer  to  this  appeal. 

A.  li.  Shith,  L.  J. — I  have  uothing  to  add  except 
this.  It  seems  to  me  that  in  August,  1893,  this  right 
to  reoeive  the  money  was  waived.  It  cannot  now  be 
set  up. 

Appeal  dismitaed. 

Solicitors  for  the  appellant.  Bone  4k  HeppelL 

Solicitors  for  the  respondent,  Shearman  d:  Bayner, 


From  Chan.  Biv. 

(lindley,  Kay,  and  A.  L. 

Smith,  L.JJ.) 


March  9. 


In  re  Bennett. 
Jones  v,  Bennett,  (a.) 

Will — Tenant  for  life  and  remainderman — Money  lent 
by  testator  to  a  trading  firm  for  a  fioced  period — 
Expense  of  audit  of  firm* a  books  under  provieiom  of 
agreement  for  loan. 

The  testator  advanced  money  to  two  persons  engaged  in 
business,  and  it  was  stipulated  that  the  testator  should 
have  no  power  to  call  the  money  in  for  a  fixed  term 
except  in  certain  events,  such  as  the  business  of  the 
borrowers  being  carried  on  at  a  loss.  It  was  also 
stipulated  thai  the  testator  should  have  the  right  to 
inspect  and  examine  the  books  and  stock-in-trade  of  the 
firm  at  any  time.  The  testator  died  having  by  his  will 
given  his  property  to  certain  persons  for  life  with 
remainders  over. 

Held,  first,  that  the  duty  of  the  trustee  of  the  will 
was,  in  the  absence  of  any  specicd  circumstances,  to  have 
an  audit  and  stodUaking  of  the  firnCs  business  once  a 
year;  and,  secondly,  that  the  expenses  of  every  such 
audit  and  stocktaking  ought  to  be  borne  by  the  capital  of 
the  estate. 

In  this  case  two  questions  were  raised — (1)  As  to 
how  often  the  trustee  of  the  testator's  will  ought  to 
have  an  investigation  as  to  the  coudition  of  the 
business  of  certain  persons  who  owed  money  to  the 
estate ;  and  (2)  by  whom,  as  between  tenant  for  life 
and  remainderman,  the  expense  of  such  investigation 
ouji^t  to  be  borne. 

The  testator  had  for  some  time  prior  to  the  10th  of 
April,  1894,  carried  on  business  in  partner^p  with 
Memn,  Walton  &  Marshall,  and,  the  partnership 
term  having  expired,  it  was  arranged  between  the 
parties  that  the  testator  should  retire  from  the  busi- 
II6M,  and  tbat  Messrs.  Walton  &  Marshall  should  con- 
tmae  to  carry  it  on  together,  and  by  an  agreement 
dated  the  10th  of  April,  1894,  made  between  the 
testator  of  the  one  part  and  Walton  ft  Marshall  of  the 
other  part,  it  was  (inter  alia)  agreed  as  follows :  (1) 
ThJit  tbe  testator  should  retire  from  the  said  business 
in  &vour  of  Walton  ft  Marshall  as  from  tiie  16th  of 
February,  1894.  (2)  That  the  capital  of  the  testator 
in  the  said  firm  on  the  said  18th  of  February,  1894, 

(a,)  Beported  by  W,  Soott  Thompson,  Esq.,  Bar- 
zi0ter<-at-Law, 


was  to  be  taken  as  settled  and  ascertained  at  the  sum 
of  £15,772  4s.  lOd.,  and  such  capital  sum  was  to  be 
considered  as  money  lent  by  the  testator  to  Walton  & 
Marshall  on  the  18th  of  February,  1894,  at  interest 
at  the  rate  of  5  per  cent  per  annum  from  that  day, 
such  interest  to  be  payable  as  therein  mentioned,  and 
the  said  capital  sum  to  be  repaid  by  Walton  &  Mar- 
shall to  the  testator  on  the  16th  of  August,  1904.  By 
clause  3  Walton  &  Marshall  were  empowered  to. 
pay  off  the  capital  sum  at  any  time.  By  clause  1 1 
Walton  &  Marshall  agreed  to  produce  and  show  to 
the  testator  the  balance-sheet  of  th«  business  to  be 
carried  on  by  them,  and  all  books  and  documents  in 
relation  thereto,  and  that  the  testator  should  have  at 
all  times  free  access  and  full  liberty  to  inspect  and 
examine  the  stock-in-trade,  &o.  By  clause  12  it 
was  declared  that  that  agreement  was  upon  the 
express  condition  that  if  and  whenever  {inter  cUia) 
the  said  business  should  be  carried  on  at  a  loss,  or  if 
and  whenever  the  balance-sheets  and  other  books  in 
connection  with  the  said  business  should  not  be  clearly 
and  honestly  kept,  or  if  and  whenever  Walton  or 
Marshall  should  at  any  time  draw  out  more  than 
his  profit  of  the  said  business,  or  if  and  whenever  the 
stock-in-trade  of  the  said  business  should  be  over- 
valued, &c.,  the  testator,  his  heirs,  executors, 
administrators,  and  assigns  might  {inter  o/ta)  recover 
immediate  payment  of  the  said  sum  of  £15,772  4s.  lOd., 
or  so  much  thereof  as  should  then  remain  owing.  In 
pursuance  of  such  agreement  Walton  ft  Marshcdl  had 
duly  carried  on  the  said  business. 

The  testator  died  on  the  27  th  of  September,  1894, 
having  by  his  will,  dated  the  14th  of  February,  1890, 
given  all  his  residuary  estate  to  his  executors  and 
trustees  upon  the  usual  trusts  for  sale  and  conversion 
and  investment  of  the  proceeds,  and  thereby  in  effect 
gave  his  property  to  certain  persons  for  life,  with 
remainders  over.  The  said  will  also  contained  a  power 
for  the  trustees  to  carry  on  his  business,  and  the 
testator  thereby  authorized  his  trustees  to  postpone 
the  sale  and  conversion  of  his  estate  for  so  long  as 
they  should  think  fit,  and  directed  that  the  income  of 
unconverted  propertv  (including  the  profits  of  his 
business  while  carried  on  by  his  trustees)  should  from 
the  time  of  his  death  go  in  the  same  manner  as  the 
income  of  the  proceeds  thereof  would  have  been 
applicable  if  the  same  had  been  converted.  The  will 
was  duly  proved  by  one  only  of  the  executors  therein 
named,  the  other  having  renounced  probate  and 
disclaimed  the  trusts  of  the  will.  The  trustee,  not 
being  able  to  ascertain  whether  the  principal  moneys 
owing  under  the  said  agreement  had  become  payable 
under  dause  12  thereof  without  an  independent  audit 
of  the  books  and  stocktaking  of  the  said  business  beine 
had  at  least  once  every  year  by  duly  qualified 
accountants  and  valuers,  had  directed  one  such  audit 
and  stocktaking  to  be  taken,  which  was  done  in  or 
about  December,  1894,  at  an  expense  of  about  £213. 

The  trustee  applied  by  an  originating  petition  to 
the  Court  of  Chancery  of  the  County  of  Lancaster  to 
have  it  {inter  alia)  determined  {b)  whether  he  should 
continue  to  have  such  audit  and  stocktaking  taken 
once  every  year  or  at  any  other  and  what  intervals, 
and  (c)  how  the  expense  of  the  audit  and  stocktaking 
which  had  already  taken  place  and  of  any  future 
audit  and  stocktaking  ought  to  be  borne  and  paid, 
and  whether  out  of  income  or  capital. 

The  Vice-chancellor  held  as  to  {b)  that  the  trustee 
should  have  such  audit  and  stocktaking  once  and 
once  only  in  each  year,  and  as  to  (c)  that  the  expense 
of  the  audit  and  stocktaking  which  had  taken  place 
should  be  borne  and  paid  for  out  of  capital,  as  being 
part  of  the  testamentary  expenses,  but  that  the 
expenses  of  all  subsequent  audits  and  stocktakings 
should  be  borne  and  paid  out  of  ii^some. 
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The  tenants  for  life  appealed. 

Oageni'Bardy,  Q,C.,  and  J,  BtUher/ord,  for  the 
appellants,  argaed  that  as  the  object  for  whioh  tiiese 
expenses  were  incurred  was  the  protection  of  the 
carpus  they  ought  to  be  borne  hj  the  capital,  and  so 
the  beneficiaries  would  bear  them  in  proportion  to 
their  interests.  The  costs  in  question  were  all  really 
in  the  nature  of  debts  and  testamentary  expenses. 

F,  Thompson  and  A,dB,  TerreU,  for  the  remainder- 
man, argued  that  the  order  appealed  from  was  right. 
If  tenants  for  life  take  the  moome  of  property  in 
specie,  they  must  take  it  subject  to  all  proper  deductions 
such  as  the  costs  here. 

They  referred  to  section  18  of  the  Trustee  Act, 
1893. 

P.  0.  Lawrence^  Q,0.,  and  A,  Ruthorford^  for  the 
trustee. 

CozenS'Hardy,  Q.C.^  replied. 

LiNDLBY,  L.J. — ^e  testator,  on  retiring  from  his 
business,  lent  his  share  of  the  capital  to  tiie  con< 
tinning  partners,  and  stipulated  that  tiiey  should 
repay  it  with  interest  at  5  per  cent,  within  ten  years, 
and  might  pay  it  o£P  sooner  if  they  wished,  but  ihe 
testator  ooiud  not  call  it  in  sooner.  All  this  was 
without  security.  Then  he  stipulated  that  as  he  was 
floing  to  lend  without  security  they  must  produce 
balance-sheets,  and  he  was  to  be  at  liberty  to  see 
the  books  and  ascertain  how  their  business  was  being 
carried  on,  and  whether  or  not  his  money  was  reaJly 
safe,  so  that  if  he  found  it  was  at  risk  he  might  lie 
at  liberty  to  call  it  in.  That  is  the  substance  of  the 
bargain.  He  afterwards  died,  having  by  bis  will 
setued  bis  property  upon  one  for  life,  remainder 
over.  The  trustee  requires  the  continuing  partners 
to  show  him  their  books  and  have  Uiem  exanuned  by 
an  accountant. 

The  Vioe-Ohanoellor  said  that  they  might  do  this 
once  a  year,  but  not  oftener.  I  think  that  direction 
is  too  strict.  It  will  be  better  to  direct  that  in  Uie 
absence  of  any  special  circumstances  this  audit  should 
be  made  once  a  year,  but  that  wiU  leave  wiih  the 
trustee  a  discretion  to  have  it  more  than  once 
in  a  year  or  not,  as  he  thinks  expedient. 

Kow  comes  the  question  how  the  expense  is  to  be 
borne.  The  trustee  says  that  he  must  emfdoy  an 
accountant,  and  asks  who  is  to  pay  for  that.  In  the 
ilrit  place,  as  between  the  testator's  estate  and  ihe 
oontinuing  partners,  the  expense  cannot  be  thrown 
upon  them  ;  it  must  Uiei«fore  be  borne  by  the 
testator's  estate.  If  so,  why  should  it  not  be  paid 
out  of  the  capital  of  the  estate  P  It  is  not  exactly 
a  debt  or  testamentarv  expense,  but  is  much  more 
akin  to  that  than  anything  else.  I  think  that  Mr. 
CoEens-Hardy's  suggestion  was  the  true  one — 
namely,  that  this  ib  part  of  the  costs,  charges,  and 
expenses  properly  incurred  by  the  executor  in  per- 
formance of  his  duties.  Why  should  it  be  thrown  on 
the  tenant  for  life,  ¥ot  whose  benefit  is  tiie  expense 
to  be  incurred.  It  is  for  the  benefit  of  the  whole 
estate,  and  should  be  borne  by  the  whole  estate. 

The  practical  effect  will  be  that  the  tenant  for 
life  will  lose  ihe  income  of  ihe  sum  expended. 

It  has  been  suggested  that  these  are  annual  out- 
goings. I  do  not  think  that  they  are  anything  of  the 
s  }rt.  Bv  outgoings  are  generally  meant  some  pay- 
ments which  must  be  made  to  secure  the  income  of 
the  property.  In  my  opinion  the  Vice-chancellor 
ouffht  to  have  declared  that  the  expenses  of  Uie  audit 
and  stocktaking  ought  to  be  paid  out  of  corpus^  and 
he  ought  not  to  have  drawn  any  distinction  between 
the  fivst  and  the  subsequent  payments. 

Kat,  L.J.,  referred  to  the  facts,  reading  the  pro- 


visions of  clause  12  of  the  agreement  of  the  10th  of 
April,  1894,  and  observing  uiat  they  were  material 
in  reference  to  tiie  present  question,  and  continued : 
The  trustee  wants  to  know  how  often  he  ought  to 
have  a  formal  examination  made,  and  who,  as  between 
the  tenant  for  life  and  the  remainderman,  is  to  pay 
for  it.  Now,  it  is  obvious  that  without  an  examina- 
tion of  the  books  it  would  be  impossible  for  the 
trustee  to  find  out  whether  any  of  the  events  sped- 
fied  in  clause  12  have  happened  or  not.  How  can 
i^e  trustee  without  such  an  examination  ascertain 
wheti^er  the  balance-sheets  are  accurate  P  Therefore 
an  examination  of  the  books  at  some  time  or  other  ii 
necessary.  The  provision  is  that  the  testator  was  to 
have  an  examinauon  of  the  books  whenever  he  liked ; 
and  I  do  not  see  that  it  was  competent  for  the  Yice- 
Ohancellor  to  lay  down  the  hard  and  fast  rule  thai 
there  should  be  an  examination  once  a  year,  and 
once  a  year  only.  Why  should  the  trustee  be  so 
fettered  r  It  m^^ht  be  necessary  to  examine  the 
books  more  frequentlv.  He  might  in  one  year 
have  examined  tLe  books,  and  then  he  might  have 
a  suspicion  that  some  one  of  the  events  provided 
for  had  happened  in  tiiat  year  sinoe  that  exami- 
nation, and  he  might  want  to  examine  the  books 
again,  and  it  might  be  necessary,  in  order  to  insure 
the  security  of  the  capital  sum,  that  there  should  be 
a  further  examination  of  the  books  in  that  year.  On 
the  oUier  hand,  tiiie  business  might  be  so  well  carried 
on  that  ihe  trustee  mi^ht  say  that  he  had  no  suspi- 
cion of  anytlungi  and  did  not  require  an  examination 
at  any  particuutf  time.  Again,  the  principal  sum 
owing  might  have  been  so  far  reduced,  and  there 
might  be  so  little  to  pay,  that  an  annual  examination 
might  not  be  at  all  necessary.  Therefore  I  think 
that  the  trustee  ought  not  to  be  told  that  he  is  to 
make  an  examination  in  every  year  whatever  hM)pens, 
and  only  to  make  it  once  in  each  year.  His  discre- 
tion should  not  be  so  fettered.  I  agree  with  the 
addition  to  the  declaration  of  the  words  which 
lindley,  L.J.,  has  sogi^ested. 

Then  comes  the  question.  How  are  the  expenses  of 
this  to  be  paid  P  Is  it  to  be  paid  out  of  capital  or 
out  of  income  P  For  what  purpose  are  these  expenses 
to  be  incurred  P  It  is  to  insure  the  repayment  of  the 
capitsl.  If  the  trustee  found  that  one  of  the  events 
provided  for  by  clause  12  had  happened,  then  it 
would  be  his  duty  to  call  in  the  money  at  once,  and 
he  cannot  tell  that  without  an  examination  of  the 
books,  whidi  would  be  a  costly  proceeding.  Surely 
that  is  a  provision  which  the  teitator  introduced  into 
this  agreement  for  the  purpose  of  making  himself 
safe ;  Siat  is,  for  the  purpose  of  securing  the  repay- 
ment of  the  money  which  is  not  charged  upon  the 
business.  That  is  an  expense  which  uose  who  are 
entitled  to  the  capital  ought  to  share.  Why  should 
it  be  thrown  upon  the  tenant  for  life  P  The  debt  is 
outstanding  until  1904,  and  if  the  tenant  for  life  is 
then  living  he  would  have  paid  all  this  expense,  and 
the  remainderman  would  have  topav  nothing  of  ^is 
which  was  incurred  to  insure  the  safety  of  the  capital 
sum.  Mr.  Thompson  ingeniously  likened  it  to  the 
case  of  insurance,  but  the  analogy  is  not  a  good  one 
— ^for  one  reason  because  the  premium  bem  a  very 
small  proportion  to  the  capital  amount  insured ;  it  is 
nothing  like  £213  a  year  on  £15,000.  If  the  trastee 
had  no  power  to  insure  at  all,  of  course  he  oonld 
not  pay  it  out  of  inoome  except  under  ^e  provisions 
of  the  Act  recently  passed.  I  think  Mr.  Oosens- 
Hardv's  reply  touches  the  very  point.  These  are 
strictly  costs,  cluuges,  and  expenses  properly  payable 
by  the  trustee  in  the  administration  of  the  estate,  so 
that,  primd  facie,  they  are  a  capital  charge.  If  th^ 
are  paid  out  of  capital,  the  estate  will  to  that  axtani 
be  reduced,  and  the  teaaot  for  life  will  loM  tha 
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inoome  upon  snoh  reduction.  That,  m  between 
tenant  for  life  and  remainderman,  ii  a  fair  way  of 
dealioff  with  it 

Witb  great  respect  to  the  Yioe-Ohanoellor,  I  differ 
from  him,  and  think  that  Uieee  expenses  ought  to 
come  out  of  capital,  and  not  out  of  mcome. 

Smith,  L.J. — ^The  real  question  is  whether  the 
expense  of  the  audit  to  see  whether  the  testator's 
monej  is  <«  is  not  safe  ought  to  come  out  of  income 
or  capitaL  Is  this  an  ongoing  as  was  suggested ;  or 
is  it  more  like  to  costs,  charges,  and  expenses,  as  Mr. 
Coiens-Hardy  said.  In  my  opinion  it  comes  within 
the  latter  class.  It  was  said  tiliat  it  was  like  the  case 
of  an  insurance  where  the  tenant  for  life  pays  the 
prenuum,  but  the  diffsrence  between  that  case  and 
this  is  tiiat  a  premium  on  an  insurance  is  a  Toluntaiy 
payment  by  a  tenant  for  life  out  of  his  income.  But 
this  is  a  payment  made  by  the  trustee  for  the  benefit 
of  the  whole  estate ;  not  merely  for  the  benefit  of  the 
tenant  for  life,  but  also  for  the  remainderman.  I  am 
dear  that  their  costs  ought  to  come  out  of  capital. 

Appeal  aUawed, 

Solicitors,  Miller,  Peel^  Hughes,  ^  Ruther/ard, 
Liverpool ;  J.  F.  Harrison  &  Burton ,  liyerpool. 


From  Ohan.  Diy.     \ 

(Lindley,  A.  L.  Smith,  [ 

and  lUgby,  L.  JJ.)    ) 

Habbin  V, 


Dec  9,  10,  16. 


liASTBBlCAir.  (a.) 


Will — Annuity  charged  on  income  of  residue— -Provision 
for  annuity — Payment  of  residue  to  residuary  legatees 
—Refusal  of  annuitant  to  consent — Costs  improperly 
incurred — Liability  of  solicitor — Ord.  65,  r.  U. 

Where  tin  annuity  is  charged  upon  a  residuary  estate 
with  a  direction  that  upon  the  death  of  the  annuitant 
the  residue  is  to  he  divided,  the  court  Itas  jurisdiction,  in 
spite  of  the  opposition  of  the  annuitant,  to  order  the 
residue  to  be  paid  to  the  residuary  legatees  upon  provision 
being  made  for  the  payment  of  the  annuity. 

The  court,  being  of  opinion  that  the  appeal  had  been 
brought,  not  in  the  interest  of  the  appellant,  hut  realty 
by  the  appellants  solicitor  for  his  own  purposes^  made 
an  order,  under  ord.  65,  r.  11,  that  the  appellants  costs 
should  be  disallowed  as  between  the  appellant  and  her 
soHcUoTy  and  that  the  solicitor  should  pay  the  costs  which 
the  appellant  had  been  ordered  to  pay  to  the  respondents. 

Appeal  from  Stirling,  J. 

J.  F.  Duncan,  who  died  on  the  1st  of  January, 
1865,  by  his  will,  dated  the  15th  of  February,  1860, 
gave  the  residue  of  his  personal  estate  upon  trust  out 
of  the  annual  income  to  pay  a  legacy  and  certain 
annuities  to  the  persons  named;  but  when  and  so 
often  as  the  annual  income  should  not  be  sufficient 
for  the  payment  of  tiie  whole  amount  of  the  annuities 
there  was  to  be  an  abatement  among  the  annuitants. 
The  trustees  were  to  invest  the  surplus  income  (if 
any),  and  after  the  death  of  the  survivor  of  the 
annuitants  to  pay  and  divide  the  residue  between  five 
public  charities  according  to  the  amount  set  after 
their  respective  names. 

Upon  this  will,  in  July,  1871,  Wickens,  V.C.  (19 
W.B.  1053,  Ii.  R.  12  Eq.  559),  decided  that  the  charities 
were  entitled  to  the  whole  of  the  residuary  personal 
estate  and  the  accumulations  during  twenty- one  years 
from  the  testator's  death ;  and  in  1893,  upon  a  petition 
presented  by  the  next  of  kin,  Stirling,  J.,  held  that 
the  charities,  and  not  the  next  of  kin,  were  entitled 


(a.)  Beported  by  Arnold  Glovbb,  Esq.,  Barrister- 
at-Law. 


to  ihe  surplus  income  accumulated  after  the  exfnra- 
tion  of  the  twenty-one  y^MS.  Botii  these  decisions 
were  affirmed  by  the  Oonrt  of  Appeal  (1894,  2  Oh. 
184)  and  ihe  House  of  Lords  (48  W.  B.  449,  [1896] 
A.  0.  186). 

One  of  tiie  annuities  was  an  annuity  of  £150  in 
favour  of  Mrs.  M.  E.  Yenables^  ^rito  was  fitfty-two 
years  of  age.  Various  sums  of  Consols  had  been  set 
aside  to  answer  the  annuities,  a  sum  of  £6.000  having 
been  ajmropriated  to  Mrs.  Yenables'  annuity. 

The  five  charities  petitioned  for  the  payment  to 
them  of  the  residue,  exeept  the  sums  set  i^Mrt  lor  the 
annuities.  This  was  not  opposed  by  anj  of  the 
annuitants  except  Mrs.  Yenables,  who  dauned  that 
the  whole  residue  should  remain  in  court  during  her 
Ufa 

Stirling,  J.,  ordered  the  residue,  exeept  what  was 
set  apart  for  the  annuities,  to  be  paid  to  the  charitiesy 
but  ordered  that  a  sum  of  £2,000  should  remain  in 
court  as  an  additional  security  for  Mrs.  Yenables, 
not  to  be  paid  out  without  notice  to  her. 

From  this  order  Mrs.  Yenables  appealed. 

Graham  Hastinas,  Q.C.,  and  Johnston  Edwards,  for 
the  appellant. — ^The  testator  has  said  that  the  residue 
shall  not  be  divided  until  tiie  death  of  tiie  last  sur* 
viving  annuitant,  and,  though  it  may  have  been  the 
common  practice,  there  is  no  jurisdiction  to  order  the 
residue  to  be  paid  out.  The  principle  of  Saunders  v. 
Vautier,  Or.  &  Ph.  240,  has  never  been  applied  to 
capital.  There  is  no  reported  case  in  which  such  an 
order  has  been  made  in  the  face  of  opposition. 
Stirling,  J.,  relied  on  In  re  Parry,  38  W.  ft.  226,  42 
Oh.  D.  570,  but  that  case  never  decided  that  the 
capital  might  be  taken  away  by  the  legatees.  In 
Slanning  v.  Style,  3  P.  W.  334,  the  order  was  made 
subject  to  the  annuitant's  consent,  and  in  Weatherall 
V.  Thornhurgh,  26  W.  B.  593,  8  Oh.  D.  261,  th-^  point 
was  not  raised.  [BiQBT,  L.J.,  referred  to  King  v. 
Malcott,  9  Hare  692.] 

Fischer,  Q,C.,  and  8.  Dickinson,  for  the  London 
Orphan  Asylum,  one  of  the  charities. — ^Though  there 
seems  to  be  no  authority  in  point,  the  practice  has 
always  been  to  order  payment  out  on  provision  b^ing 
made  for  the  annuities,  and  it  is  absurd  to  suppose 
that  if  a  testator  leaves  an  estate  of  £100.000  and 
charges  on  the  income  an  annuity  of  £100,  the  whole 
estate  must  be  kept  in  hand.  If  the  income  prove 
d^dent  the  annuitant  can  resort  to  ihelcorpus  m  the 
hands  of  the  charities :  May  v.  Bennett,  1  Kuss.  370  * 
Booth  V.  Coulton,  18  W.  B.  877,  L.  B.  5  Oh.  App.  684. 
[BlOBY,  L.J.,  referred  to  Williams  on  Executors,  9th 
ed.,  vol.  2,  p.  1260,  and  to  Boyd  v.  Buckle,  10  Sim* 
595,  and  Prenderofut  v.  Lushington,  5  Hare  171, 
3  H.  L.  0.  195.]  [LniDLBT,  L  J.— It  comes  to  this : 
there  is  no  reported  case  where  an  order  has  been 
made  in  face  of  opposition.  The  question  is  whether 
Mr.  ^tstinp^  is  right  in  saving  the  thinff  cannot  be 
done.]  It  IS  the  practice  of  the  court,  and  cannot  be 
supposed  to  be  wrong. 

Th^  referred  also  to  Simmons  v.  BoUand,  3  Mer. 
547. 

Johnston  Edwards,  in  reply. — By  the  decision  of  the 
House  of  Lords  the  annmties  are  char^^ble  only  on 
the  income  of  each  year.  The  annmtants  cannot, 
therefore,    proceed   against   the   charities   for    any 


H  Fellows,  HadUy,  and  Buckley,  Q.O,,  and  T.  B. 
Napier,  appeared  for  the  other  charities. 

I  Owr,  adv»  tuli* 


Before  delivering  judgment  the  court,  being 
doubtful  whether  the  appeal  had  been  presented  in 
the  interesU  of  Mrs.  YeaMm,  direoted  the  offlqbl 
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solicitor  to  inquire  into  the  matter,  and  intimated  to 
the  appellant's  solicitor  that  tbej  wonld  hear  him  on 
the  question  whether  he  should  not  be  ordered,  under 
rule  11  of  order  65,  to  indemnify  his  client  against  the 
costs  of  the  appeal. 

Deo.  16. — LiNDLEY,  L.  J. — In  this  case  there  is  an 
appeal,  nominally  in  the  name  of  Mrs.  Yenables, 
against  an  order  made  by  Stirling,  J.,  directing 
certain  funds  to  be  paid  over  to  some  charities  which 
are  residuary  legatees,  although  there  are  annuities, 
or  rather  there  is  one  annuity,  charged  upon  the 
residuary  estate  and  still  payable  to  Mrs.  Yenables. 
Under  orders,  which  I  need  not  refer  to,  a  sum  of 
£8,000  in  Ck>nsols  has  been  set  apart  to  answer  Mrs. 
Yenables'  annuity.  Hie  amount  of  that  annuity  is 
£150  a  year.  In  the  judgment  of  SfcirlinR,  J.,  that 
was  an  ample  sum  to  set  apart  to  provide  for  the 
annuity,  and  the  appeUanf  s  counsel  did  not  reiJly 
contend  the  contrary.  It  is  obvious,  upon  considera- 
tion, haviug  regard  to  the  age  of  the  lady  and  the 
amount  of  the  annuity,  that  £8,000  is  ouite  ample. 
But  Mr.  Graham  Hastings,  for  the  appellant,  argued 
that  Stirling,  J.,  had  no  jurisdiction  to  order  the 
residuary  estate  to  be  divided,  inasmuch  as  Mrs. 
Yenables'  annuity  was  charged  upon  the  whole 
residuary  estate,  and  the  part  of  the  will  which  gave 
her  the  annuity  and  gave  the  charities  the  residuary 
estate  is  worded  in  this  way.  that  after  payment  of 
the  annuity  the  residue  is  to  be  divided.  Mr. 
Graham  Hastings'  point  was  that  the  annuity  had  not 
been  paid,  and  will  not  be  paid  until  Mrs.  Yenables' 
death,  and  that  upon  the  terms  of  the  will  there  is  no 
jurisdiction  in  the  court  to  order  the  residuary  estate 
to  be  distributed  until  her  death.  Now,  according  to 
the  strict  language  of  the  will  that  is  so,  no  doi^t; 
but  what  is  ti^e  meaning  of  a  will  which  charges  a 
residuary  estate  with  an  annuity  or  several  annmties, 
and  directs  that  upon  the  death  of  the  annuitants  the 
residue  is  to  be  divided  P  As  between  the  annuitants 
on  the  one  hand  and  the  residuary  legatees  upon  the 
other,  it  is  a  gift  of  the  residue  subject  to  the  pay- 
ment of  the  annuities,  and  it  has  been  the  invariable 
practice  of  the  court  to  let  the  residuary  legatees 
have  what  is  theirs,  subject  to  an  ample  provision  for 
the  payment  of  the  annuities.  I  confess  it  took 
me  by  surprise  to  be  told  that  there  was  no  jurisdic- 
tion to  make  any  such  order,  and  that  the  court  had 
never  doue  it  in  the  face  of  opposition.  That  the 
court  has  been  in  the  habit  of  doing  it  ever  since  Lord 
Talbot's  time  is  obvious  from  the  cases,  and,  speaking 
from  my  own  recollection  (and  my  brother  Bigby 
confirms  me),  it  has  been  done  scores  of  times,  but  we 
are  not  prepared  to  say  that  we  recollect  a  case  where 
it  was  done  in  spite  of  opposition.  Now,  the  opposi- 
tion is  the  opposition  of  a  dog-in-the-manger  kind, 
there  being  ample  to  provide  for  the  annuity.  The 
opposition  is  not  only  injurious,  but  selfish  in  the 
extreme. 

Mr.  Fischer  referred  us  to  a  great  many  authorities 
which  confirmed  the  practice  of  the  court,  and  in 
addition  to  those  decisions  there  are  one  or  two  more. 
There  is  oncj  Frver  v.  BuUar,  8  Sim.  442,  more 
particularly,  which  might  have  been  referred  to,  and 
which  I  will  name  without  going  through  it.  But 
there  was  considerable  opposition  there,  although 
lot  actually  to  the  distribution  of  the  final  residue. 
The  view  taken  by  Stirling,  J.,  is  the  common-sense 
view,  and  that  is  to  let  the  residuary  legatees  have 
what  is  theirs  subject  to  the  payment  of  the 
annuities.  Of  course,  if  in  some  unforeseen  event  it 
should  become  necessary  for  the  annuitant  to  have 
recourse  to  the  capital  so  set  apart,  she  would  be 
entitled  to  do  it ;  but  to  suppose  it  is  conceivable  in 
4ny  case  except  tiie  imolvenoy  of  the  country,  which 


is  a  contingency  the  court  never  contemplates,  that 
she  will  not  be  paid  her  annuity  in  full  is  perfectly 
idle.  So  far  there  is  no  difficulty,  and  it  wan  not 
because  any  of  us  felt  a  difficulty  that  we  omitted 
to  give  judgment  when  the  argument  was  concluded. 
But  there  was  a  question  which  occurred  to  us  about 
the  costs  of  this  appeal  which  required  care.  The 
appeal  will  be  dismissed,  with  costs,  but  there  will  be 
only  one  set  of  costs  to  be  paid  by  the  appellant. 

A.  L.  Smith,  L.J. — I  entirely  agree. 

BiOBY,  li.  J. — I  also  agree. 

Appeal  dismissed. 

Their  lordships  then  heard  the  appellant's  solicitor 
on  the  question  of  costs,  and  afterwards  delivered  the 
following  judgments : — 

LiNDLEY,  L.  J. — We  have  now  to  consider  whether 
this  is  a  case  in  which  an  order  ought  to  be  made 
against  the  appellant's  solicitor  in  person,  to 
indemnify  his  client  against  the  costs  of  this  appeaL 
We  know  now,  from  1^.  Hood  Barrs'  own  statement, 
the  whole  history  of  this  appeal,  and  it  is  perfectly 
obvious  now  that  the  suspicion  which  we  had  when 
counsel  first  addr^sed  us  on  the  merits  is  well 
founded,  that  this  appeal  cannot  be  fairly  or  properiy 
regarded  as  an  appeal  brought  in  the  interests  of  Mrs. 
Yenables.  The  object  of  the  appeal  is  to  compel  the 
charities  to  come  to  some  terms  with  Mr.  Hood 
Barrs,  especially  with  respect  to  certain  costs,  as  to 
some  of  which  he  has  given  his  own  personal 
guarantee.  That  explains  the  following  passage  in  a 
letter  from  him  to  Mrs.  Yenables :  '*  With  regard  to 
the  appeal  about  which  I  wrote  you,  as  I  have  said, 
you  will  incur  no  liabilitv  whatever.  Whatever 
liability  there  is  will  be  with  me.  I  hope  ultimately 
to  get  a  settlement  of  the  appeal  which  will  l>e 
beneficial  to  me,"  that  is,  I  wiU  take  the  burden  of 
the  appeal  on  myself  and  at  the  same  time  any 
benefit.  That  expresses  in  a  few  words  the  real  truth, 
and  it  is  perfectly  obvious  that  Mrs.  Yenables, 
although  she  has  so  far  authorised  and  approved  of 
this  appeal  as  to  render  her  responsible  for  the 
costs,  yet,  when  we  come  to  look  at  the  matter  as 
between  her  and  her  solicitor,  it  is  quite  obvious  that 
she  is  a  mere  puppet  in  his  hands,  and  this  appeal  is 
brought  bv  him  for  his  own  purposes,  and  not  in  the 
interest  of  Mrs.  Yenables  at  im.  Now,  Mr.  Hood 
Barrs  has  thought  proper  to  cast  aspersions  on  the 
conduct  of  the  offidiJ  solicitor.  All  I  can  say  is  that 
we  are  responsible  for  sending  him  to  Mrs.  Yenables. 
We  were  convinced,  or  at  all  events  strongly  of 
opinion,  that  this  appeal  was  not  an  appeal  brought 
by  her  in  her  interest ;  in  other  words,  we  did  not 
believe  that  the  real  object  of  this  appeal  was  its 
apparent  object — ^namely,  to  get  for  her  a  better 
security  for  her  annuity.  It  was  quite  obvious  that 
it  was  our  duty,  having  that  opinion,  to  take  oare 
that  a  suitor  of  the  court  was  not  let  in  for  consider- 
able costs  for  a  purpose  with  which  she  had  reaUy 
nothing  whatever  to  do.    ^  think  we  were  not  only 

J'ustified,  but  we  shotdd  have  failed  in  our  duty  i^ 
laving  that  view,  we  did  not  investigate  the  matter 
by  sending  the  official  solicitor  to  inform  us  more 
about  it.  The  official  solicitor  goes  as  the  offioer  of 
the  court.  He  is  not  a  solicitor  for  the  dient, 
nothing  of  the  sort.  He  has  performed  his  doty  in  a 
wav  that  at  least  has  given  us  perfect  satisfactioQ, 
and  we  should  be  failing  in  our  duty  if  we  did  not 
apply  to  this  case  ord.  65,  r.  11 :  **  If  in  any  case  it 
shall  appear  to  the  court  or  a  judge  that  costs  have 
been  improperly  or  without  auy  reasonable  cause 
incurred,  or  that  by  reason  of  any  undue  delay  in 
proceeding  under  any  judgment  or  order,  or  of 
any    misconduct  or  default  of  tiie   solicitor,     any 
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ooets  properly  inotirred  have  neverthelesss  proved 
fmitlees  to  the  person  inonrring  the  same,  the  court 
or  jadge  may  call  on  the  solicitor  of  the  p  rson  by 
whom  such  costs  have  been  so  incurred  to  show  cause 
why  such  costs  should  not  be  disallowed  as  between 
the  solicitor  and  his  client,  and  also  (if  the  circum- 
stances of  the  case  shall  require)  why  the  solicitor 
should  not  repay  to  his  client  any  costs  which  the 
client  may  have  been  ordered  to  pay  to  any  other 
person."  If  there  ever  was  a  case  in  which  that  order 
ought  to  be  applied,  this  is  one. 

The  charge  against  Mr.  Hood  Barrs  is  this,  which 
he  has  proved  up  to  the  hilt  by  his  own  statement — 
that  this  appeal  is  not  brought  for  the  benefit  of  his 
client,  but  is  brought  for  the  ulterior  purpose  of  bene- 
fiting himself  in  this  sense—to  compel  these  charities, 
if  he  can,  to  come  to  some  arrangement  with  him, 
which  they  are  not  in  the  least  bound  to  do,  and 
which  he  has  no  right  to  impose.  It  is  very  nearly, 
if  not  quite,  justifiable  to  say  that  it  is  a  blackmailing 
appeal. 

A.  L.  Smith,  L.J. — I  am  entirely  of  the  same 
opinion.  The  question  which  the  court  has  to  deter- 
mine now  is  whether  it  appears  to  the  court  that  costs 
haTO  been  improperly,  or  without  any  reasonable 
cause,  incurred ;  because,  if  the  court  comes  to  that 
opinion,  power  is  given  to  the  court,  under  ord.  65,  r. 
11,  to  call  upon  the  solicitor  of  the  client  to  show 
cause  why  the  costs  should  not  be  disallowed,  or  why 
he  should  not  pay  the  costs  which  have  been  incurred 
by  the  client. 

I  wish  shortly  to  state  how  the  matter  appears  to 
me.  The  testator  made  a  will,  and  controversy  arose 
as  to  the  construction  of  that  will.  My  brother 
Stiriing  put  a  construction  upon  it.  This  court  af  ter- 
wardB  put  the  same  construction  upon  it,  and  the 
House  of  Lords  has  held  that  the  construction  put 
upon  it  by  my  brother  Stirling  and  this  court  was 
right.  I  do  not  for  a  moment  say  that  that  litigation, 
whidi,  as  I  understand,  was  undertaken  on  behalf  of 
the  next  of  kin,  who  were  the  appellants  all  through, 
in  this  court  and  in  the  House  of  Lords,  was  not  a 
proper  litigation  for  Mr.  Hood  Barrs  to  undertake.  I 
do  not  say  that  in  any  shape  or  way  up  to  the  judg- 
ment in  the  House  of  Lords,  wMch  was  given  in 
March,  1895,  any  complaint  can  be  made  of  Mr.  Hood 
Barrs  in  the  matter — none  whatever.  What  we  have 
to  determine  is  as  to  what  took  place  after  March, 
1895,  when  the  judgment  of  the  House  of  Lords  was 
given.  Now,  what  happened  ?  The  judgment  in  the 
House  of  Lords  afi&rmed  that  certain  charities,  five  in 
nnmber,  were  entitled  to  the  corpus  of  the  propert^y— 
I  am  patting  it  shortly — subject  to  certain  annuities, 
and  the  House  of  Lords  gave  judgment  for  the  re- 
spondents with  costs  against  the  appellants,  who  were 
Mr.  Hood  BuTs'  clients.  Mr.  Hood  Barrs,  after  that 
judgment  had  been  given  against  his  clients,  did  all 
he  could  to  get  these  charities  to  forego  their  costs. 
That  seems  to  me  to  be  all  right.  But  he  could  not 
get  them  to  agree  to  that,  and  they  were  within  their 
rights  in  saying,  *'  We  will  not  forego  the  costs." 
Then  what  happened  ?  The  charities  want  to  get  the 
property  to  which  the  House  of  Lords  has  said  they 
were  entitled.  That  property  was  invested  at  that 
time  in  Consols  in  court  in  the  administration  of  the 
testator's  estate.  What  the  charities  did  was  this : 
They  took  out  a  summons  before  my  brother  Stirling 
to  get  an  order  tliat  the  corptia  should  be  paid  out  to 
them  in  the  shares  to  which  they  had  been  adjudged 
entitled  under  the  judgment  of  the  House  of  Lords, 
bat»  of  oourse,  subject  to  such  part  of  the  corpus  being 
set  aside  as  would  fully  secure  the  annuitants  having 
a  charge  on  the  corpus.  What  did  my  brother  Stir- 
liii^  do  ?  He  took  into  ooniideration  the  drcnmstanoes 


as  regards  Mrs.  Yenables  (and  no  doubt  as  regards 
the  other  annuitants,  none  of  whom  appeal  against 
Stirling,  J. 's,  order)  and  he  said:  **If  I  set  apart 
£8,000  and  keep  that  in  court  for  the  purpose  of  Satis- 
fying your  annuity,  I  am  perfectly  certain  you  will 
have  your  annuity  of  £150  a  year  as  long  as  you  live;*' 
I  am  perfectly  certain  that  my  brother  Stirling  was 
right  in  that,  and  nobody  can  hear  what  I  am  saying 
without  being  satisfied  that  the  order  of  my  brother 
Stirling  was  a  just  order  to  make  as  between  the 
annuitant  on  the  one  part  and  the  charities  on  the 
other,  who  were  entitled  to  the  residue  of  the  corpus. 
But  now  comes  the  difficulty  with  regard  to  Mr. 
Hood  Barrs.  Mr.  Hood  Barrs  could  not  get  the 
charities  to  agree  to  forego  the  costs,  so  he  goes  to 
Mrs.  Yenables,  who  is  a  li^y  certainly  not  in  affluent 
circumstances,  and  he  gets  her  name  for  tiie  purpose 
of  appealing  against  that  order  of  Stirling,  J. ;  and  it 
certamly  did  appear  to  me,  when  Mr.  Graham 
Hastings  was  arguing  this  case  for  the  appellant,  that 
it  was  a  senseless  appeal,  and  one  which  nobody  could 
have  brought  unless  he  or  she  had  been  ill-advised, 
or  was  perverse  or  obstinate;  and  I  certainly  did 
come  to  the  conclusion,  when  I  heard  Mr.  Ghraham 
Hastings  upon  the  point,  that  this  was  not  in  sub- 
stance Mrs.  Yenables'  appeaL  Now,  what  was  the 
court  to  do  ?  It  struck  me,  and  I  use  a  word  which 
I  have  used  before  to-day,  as  no  other  word  will 
properly  describe  it — as  cruel  in  such  an  appeal  as 
this,  as  we  had  to  dismiss  the  appeal,  that  we  shotdd 
make  this  unfortunate  appellant  pay  the  costs.  She 
has  only  a  small  annmty  of  £150  a  year,  and  the 
costs  in  this  court  could  not  be  otherwise  than  heavy, 
when  the  appeal  was  dismissed.  What  did  we  do  P 
We  have  an  officer  of  this  court  (I  wish  to  say  some- 
thing about  him)  who  is  called  the  official  solicitor. 
In  my  judgment  the  offici>d  solicitor  is  appointed 
official  solicitor  to  the  court  in  order  that  a  judge, 
when  he  sees  before  him  certain  matters  which  he 
wants  investigated,  and  as  regards  the  absolute 
accuracy  of  which  counsel  is  not  instructed  and  has 
no  knowledge  whatever,  may  communicate  with  him 
with  a  view  to  obtaining  information  as  to  where  the 
real  truth  of  the  case  lies.  In  this  case,  and  I  say  it 
emphatically,  although  Mr.  Hood  Barrs  chooses  to 
apply  the  term  **  dirty  work  "  to  Mr,  Winterbotham, 
that  term  ought  not  to  be  applied,  because  Mr. 
Winterbotham  has  faithfully  earned  out  our  orders, 
which  orders,  considering  the  position  in  which  we 
were  placed,  we  were  bound  to  give.  Then  we  find 
out  it  is  not  Mrs.  Yenables'  appeal.  It  is  all  very 
well  to  say  that  she  had  given  instructions  to  Mr. 
Hood  Barrs ;  but  what  interest  had  Mrs.  Yenables  in 
appealing  to  this  court?  She  had  her  £8,000 
capital  set  apart  for  her  for  the  rest  of  her  life ;  which 
sum  was  more  than  sufficient  to  pay,  whatever  might 
happen,  the  annuity  of  £150  a  year.  Now,  Mr. 
Hood  Barrs  comes  and  tells  us — ^and  I  have  no  doubt 
accurately — the  attempts  he  had  made  to  settle  after 
he  had  been  defeated  in  the  House  of  Lords.  He 
could  not  get  a  settlement,  and,  as  has  been  pointed 
out  by  my  brother  Lindley,  this  appeal  is  not  brought 
in  the  interest  of  Mrs.  Yenables  at  alL  It  was  per- 
fectly immaterial  to  her,  except  as  regards  costs, 
which  way  it  went ;  but  it  was  brought  for  the  pur- 
pose of  coercing,  if  he  could,  these  charities  to  come 
to  his  terms,  and  in  the  letter  of  the  9th  of  Novem- 
ber, 1895,  he  says,  <*  I  hope  ultimately  to  get  a 
settlement  of  the  appeal,  which  will  be  a  benfUftt  to 
me."  If  there  ever  was  a  case  in  which  this  order 
shotdd  be  worked,  it  appears  to  me  to  be  this,  and  I 
think  the  order  which  my  brother  Lindley  sketched 
out  ought  to  be  made, 

BiasT,  L.J.— I  will  assnme  for  the  purpose  of  my 
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i'udgment  in  this  oaae  that  the  oondaot  of  Mr.  Hood 
iarrs  down  to  the  time  when  the  order  was  made  for 
settiDg  aside  a  sum  to  provide  for  this  lady's  annuity 
was  not  only  justifiable,  but,  from  the  point  of  view 
of  his  client,  altogether  benefioial,  and  that  in  every 
respect  down  to  that  period  he  was  free  from  blame. 
The  order  was  made  that  £8,000  Two-and-a-Half 
per  Cent.  Annuities  should  be  appropriated  to  meet  an 
annuity  of  £150  a  year  payable  to  a  widow  during 
the  term  of  her  liie.  It  was  not  mentioned  in  the 
order  that  in  the  improbable— one  might  almost  say 
the  impossibles-case  of  the  annuity  even  being  larger 
than  the  income  produced  by  that  £8,000,  she  could 
go  upon  the  £8,000 ;  but  at  any  rate  it  was  shown  us 
in  argument  that  l^e  charities  ofEered  to  have  that 
made  clear  upon  the  face  of  the  order,  and  that  ofEer, 
for  reasons  which  we  now  perfectly  comprehend,  was 
declined.  I  say  this  because,  from  Mr.  Hood  Bcurrs* 
own  statement,  it  becomes  abundantly  clear  that  he 
did  not  think  that  the  £8,000  was  an  insufficient 
security.  He  told  us  himself,  apparently  unconscious 
of  the  conclusions  that  would  be  arawn  from  whiftt  he 
said,  that  he  was  willing  after  the  order  was  made 
to  come  to  terms  which  would  release  £2,000  out  of 
the  £8,000,  leaving  £6,000,  only  stipulating  that  he 
should  be  allowed,  or  rather  his  client  should  be 
allowed,  to  resort  to  the  capital  of  the  remaining 
£6,000— terms  less  advantageous  to  his  client,  Mrs. 
Yenables,  than  those  which,  I  believe,  were  effectu- 
ated by  the  order,  but  which  at  any  rate  (which  for 
this  purpose  is  more  important)  were  offered  by  the 
other  side  at  that  time  and  dedmed,  so  that  I  think 
it  would  be  absurd  to  suppose  that  Mr.  Hood  Barrs 
imagined  that  Mrs.  Yenables'  interests  were  in  any 
way  concerned  in  this  appeal.  But  we  have  now 
made  clear,  what  I  must  say  appeared  to  me  not 
improbable,  at  any  rate,  that  Mr.  Hood  Barrs  had  a 
direct  personal  interest  in  the  matter,  or,  at  any  rate, 
had  grounds  for  believing  that  if  he  could  get  this 
order,  which  his  dient^s  mterest  in  no  way  required 
him  to  get,  reversed  on  this  appeal,  his  own  pocket 
would  be  the  better  for  it,  because  he  could  unpose 
terms  upon  the  charities  which  would  relieve  him,  at 
any  rate,  from  the  personal  undertaking  he  had 
entered  into  to  pay  certain  costs,  which  I  need  not 
specifically  refer  to. 

That  being  the  position  of  things,  and  that  being, 
as  we  have  from  Mr.  Hood  Barrs'  own  lips,  his  own 
appreciation  of  the  case— namely,  that  Mrs.  Yenables 
was  sufficienUy  secured,  and  that  she  had  no  interest, 
he  approaches  her  and  suggests — and  a  more  improper 
suggestion  I  venture  to  say  was  never  made — that  she 
should  lend  her  name  to  him,  coming  here  to  the 
court  as  if  she  were  the  bond  fide  appellant,  on  the 
terms  that  he  should  indemnify  her  against  costs,  and 
that  he  personally  should  take  the  benefit  of  the 
appeal.  It  startles  one  to  find  that  a  solicitor,  an 
officer  of  this  court,  can  come  into  court  and  openly 
avow  a  transaction  of  that  kind  and  ^et  apparently 
remain  unconscious  of  the  absolute  impropriety  of  it. 
It  appears  to  me  that  that  unconsciousness,  if  it 
were  not  assumed,  is  a  very  grave  feature  of  the 
case. 

Mr.  Hood  Barrs  permitted  himself  to  make  obser- 
vations from  a  high  standpoint,  as  that  of  a  respect- 
able solicitor  who  had  a  right  to  throw  aspersions  on 
others  who  were  doing  their  duty.  I  wish  it  to  be 
known — in  my  judgment,  at  any  rate — it  is  not  the 
part  of  a  respectable  solicitor  to  induce  clients  to 
lend  their  names  for  appeals  in  which  they  have  no 
interest  at  all  in  order  &at  the  solicitor  himself  may 
gain  his  own  private  ends.  I  look  upon  such  an 
agreement  as  an  abuse  of  the  practice  of  the  court. 
Mr,  Hood  Barrs  thought  it  right  to  complain  of  the 
fact  that  he  was  not  approached  for  information.    I 


have  formed  my  own  judgment  as  to  Uie  sort  of 
information  we  should  have  got  from  him  if  he  had 
been  allowed  to  be  the  go-between  between  the  court 
and  Mrs.  Yenables.  I  feel  satisfied  that  we  should 
not  have  arrived  at  the  true  state  of  things,  and  I 
feel  certain  we  shotdd  have  been  altogether  disre- 
garding our  duty  if ,  in  a  case  of  this  kind,  we  had 
not  instructed  our  officer  to  find  out  the  facts,  which 
otherwise  I  feel  convinced  we  should  never  have 
known. 

I  will  only  say  that  I  think  the  official  solicitor,  in 
doing  what  he  did,  in  no  way  exceeded  the  instroo- 
tions  that  were  given  to  him  by  us,  and  that  he  did 
what  was  perfectly  right  and  proper ;  and  I  protest 
against  tiie  notion  that  the  ooiut  is  to  be  boond  hf 
any  idea  of  etiquette,  or  by  any  theories  as  to  what  if 
respectable  between  solicitors — ^to  shut  its  eyes,  or 
rather  to  shut  the  door,  tO  information  which  may  be 
obtained,  and  which  has  been  obtained,  as  in  thia 
case,  and  which  would  never  have  been  obtained  if 
we  had  not  taken  the  course  we  did.  I  consider  that 
if  ever  there  was  a  case  of  costs  being  oooasioDed 
improperly  this  is  the  case.  I  concur  in  Uie  judgment 
which  lindley,  L.  J.,  has  delivered— that  this  is  a  esse 
in  which  Mr.  Hood  Barrs  can  recover  nothing  from 
his  dient,  and  that  he  must  repay  to  her  any  costs 
which  she  is  liable  to  pay  under  the  order  of  the 
court  already  made.  The  fact  that  he  indemnified 
her  is  one  of  the  charges  affainst  him.  It  is  no  merit 
that  he  did  it.  It  was  absolutely  wrong  to  do  ii. 
After  this  I  hope  no  solicitor  will  ever  come  and  say : 
**  I  intended  what  was  right ;  I  used  the  process  of 
the  court  to  bring  about  what  I  thought  right ;  and 
I  did  it  by  deceiving  the  court,  in  the  first  instance, 
into  a  belief  it  was  not  I,  acting  in  m^  own  interest, 
but  an  innocent  client,  who  was  bringing  an  appeal 
which  the  court  has  decided  to  be  not  only  wrong, 
but  altogether  without  precedent."  - 

Solicitors.  Hood  Barra  A  Co. ;  Winter  <fe  Oo, ;  Tandy, 
Mahon,  A  Sayer;  Gadsden  &  TreJieme;  Bower,  Chtkm, 
<fe  Bower, 


l^igl  (Ronvt  of  ^ustio. 


Jan.  29»  30 ;  March  18. 


Chan.  Div.  \ 
Stirling,  J.  J 

In  re  White  akd  Smithes  Contbaot  and  the 
Ybndob  and  PuaoHASBR  Act,  1874.  (a.) 

Vendor  and  purchaser — Leaseholds^  8aU  by  auction — 
Onerous  covenants — Non^disclosure  by  vender — Con- 
structive notice, 

A.,  at  a  sale  bv  auction  in  the  City,  of  London,  bought 
from  B,  certain  leasehold  property.  The  lease  contained 
onerous  covenants  of  which  no  mention  was  made  in  the 
particulars  and  conditions,  nor  did  the  particulars  or 
conditions  state  that  the  lease  was  open  for  inspection, 

A,  had  no  actual  knowledge  of  the  contenJts  of  the  lease. 

B.  alleged  that  A,  had  had  a  fair  opportunity  of  obtain- 
ing such  knowledge,  the  lease  being  in  fact  open  to  in- 
spection before  the  sale  at  the  offices  of  B.*s  solicitors  in 
accordance  with  the  usual  ctistom,  and  being  also 
brought  by  B.^s  solicitor  to  the  sate  for  inspection.  A,, 
however,  was  ignorant  alike  of  these  facts  and  of  the 
custom. 

On  a  summons  by  A,  under  the  Vendor  and  Purchaser 
Act,  1874, 

Held,  that  A,  was  entitled  to  have  the  eontraci 
rescinded, 

(a.)  Beported  by  Abthttb  Mobtoit,  Esq.,  Barrister- 
at-Law. 
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This  was  a  sammoiis  under  the  Vendor  and  Pnr- 
ohaaer  Aot,  1874,  taken  out  by  the  purohaser,  asking 
that  the  contract  of  purchase  might  be  rescinded  on 
the  ground  of  the  existence  of  certain  onerous 
coTenants  and  defects  of  title. 

On  the  29th  of  April,  1895,  certain  leaseholds  in 
Tower-street,  St.  Mfurtin's-lane,  were,  idong  with 
other  propeiW,  put  up  for  sale  by  auction  at  the 
Mart,  in  tke  City  of  London,  and  formed  lot  3  at  the 
sale. 

The  applicant,  Mr.  John  Thomas  Smith,  attended 
tiie  sale  and  became  the  purchaser  of  lot  3,  and 
signed  a  contract  in  the  usual  form  indorsed  on  the 
printed  particulars  and  conditions  of  sale.  These 
particulars  and  conditions  contained  no  statement  as 
to  the  nature  of  the  covenants  in  the  lease  nor  any 
Dotioe  on  the  part  of  the  vendors  that  the  lease  might 
be  inspected  at  their  solicitors'  or  elsewhere.  Upon 
the  delivery  of  the  abstract  it  was  found  (as  was  not 
disputed)  that  the  lease  contained  onerous  covenants. 
By  his  requisitions  on  the  title  the  purchaser  claimed 
to  have  the  contract  rescinded  on  the  ground  of  the 
existence  of  these  covenants,  and  he  bm  raised  other 
objections  to  the  title.  The  vendors  declined  to 
rescind  and  failed  to  remove  these  other  objections, 
and  this  summons  was  taken  out  in  consequence. 

Steioart  Smith,  for  the  summons. — ^There  is  nothing 
in  the  advertisements  to  show  that  the  covenants  are 
onerous.  Consequently  the  purchaser  cannot  be 
forced  to  complete  the  contract.  He  had  no  notice 
either  actual  or  constructive.  An  order  similar  to  In  re 
Hargreaves  and  Thampaon*$  Contract,  34  W.  E.  708,  32 
Gh.  D.  454,  should  be  made. 

ffastinge,  Q.C,  and  AshUm  Cross,  for  the  vendors. 
—The  law  is  stated  in  Beeve  v.  Berridge,  36  W.  B. 
517,  20  Q.  B.  D.  523.  The  purchaser  could  have 
seen  the  lease  if  he  had  wished  to  do  so,  the  same 
bsing  in  fact  open  for  inspection  (in  accordance  with 
the  usual  custom)  previous  to  the  sale  at  the  offices 
of  the  solicitors  of  the  vendors.  The  purchaser  is  a 
person  who  attends  many  sales  and  must  have  known 
of  the  custom. 

Stewart  Smith,  in  reply. — ^The  purchaser  did  not 
know  of  the  custom,  and  he  had  no  opportuniiy  of 
inspecting  the  lease. 

SnBLiNO,  J.,  stated  the  facts  as  above  set  out, 
and  continued: — ^At  the  hearing  it  was  admitted 
by  the  vendors  that  the  law  appHoable  to  the  case 
is  as  laid  down  by  the  Cx>urt  of  Appeal  in 
Beeve  v.  Berridge,  20  Q.  B.  B.  523,  pp.  527-8.  In 
my  opinion  the  last  paragraph  of  the  judgment 
establishes  that  it  ie  primd  fade  the  duty  of  the 
'  Ycoidor  to  disclose  all  that  is  necessary  to  protect 
himself,  and  not  the  duty  of  the  purchaser  to  make 
inquiry  before  entering  into  a  contract,  and  that  this 
is  so  whether  the  sale  be  by  public  auction  or  private 
oonteact.  It  seems  to  me  that  the  Court  of  Appeal 
meant  to  lay  down  a  general  rule  applicable  to  all 
•ales,  though,  no  doubt,  the  practice  with  reference 
to  sales  by  private  contract  was  put  forward  as  one 
of  the  grounds  for  the  establishment  of  the  rule.  It 
is  not  pretended  that  the  applicant  had  any  actual 
knowledge  of  the  contents  of  nie  lease,  but  it  is  said 
that  he  had  a  fair  opportunity  of  ascertaining  its 
proYisions.  This  is  sought  to  be  established  from 
the  statements  in  paragraphs  13-16  of  the  affidavit  of 
Tendors,  and  paragraph  7  of  the  affidavit  of 
applicant  in  reply.  Paragraphs  13-16  of  the  affidavit 
of  ^e  vendors  allege  that  the  purchaser  has  had 
previous  dealings  with  property  in  the  neighbourhood 
of  the  property  in  question,  and  was  aware  that  the 
lesMe  probably  contiuned  covenants  and  conditions  of 
«n  imusnal  nature ;  that  the  lease  was  at  all  reason- 


able times  between  the  advertisement  of  the  parti- 
culars and  the  date  of  the  sale  open  for  inspection  "  in 
accordance  with  the  usual  custom ''  by  intending 
purchasers  at  the  offices  of  the  solicitor  of  the  vendors, 
whose  name  and  address  appeared  in  the  advertise- 
ment aforesaid ;  that  the  vendors'  solicitor  was  present 
at  the  sale  and  had  with  him  the  lease  of  the  property, 
which  was  then  open  for  inspection  *'  in  accordance 
witii  the  usual  custom '' ;  and  that  the  purchaser  was 
a  frequent  attendant  at  sales  of  property  of  this 
description,  and  was  weU  acquainted  with  and 
experienced  in  all  the  details  of  such  customs  and 
opportunities  for  examination. 

Paragraph  7  of  the  affidavit  of  the  applicant  in 
reply  says  that  the  applicant  did  not  inspect  the 
lease  prior  to  title  sale,  was  never  informed,  nor  was 
he  aware  that  the  lease  was  open  for  his  inspection, 
and  that  he  did  not  know  that  the  vendors'  solicitor 
was  in  attendance  at  the  sale.  It  must  be  taken  to 
be  admitted  by  the  applicant  for  the  purposes  of  this 
application  that  the  acts  of  the  respondents  spoken  of 
in  these  paragraphs  of  their  affidavit  were  "in 
accordance  wiSi  the  usual  custom,"  and  that  the 
applicant  knew  this.  The  vendors,  however,  fail  to 
say  what  means  of  knowledge  they  have  on  the  sub- 
ject of  this  alleged  custom,  or  what  the  nature  of  the 
custom  is,  or  how  far  it  extends.  It  is  well  known 
to  be  a  common  practice  for  vendors  to  deposit  the 
lease  with  their  solicitors  or  elsewhere  prior  to  the 
sale,  and  to  announce  the  fact  in  the  particulars  of 
sale,  and  I  am  quite  prepared  to  believe  that  in  the 
majority  of  sales  in  the  City  of  London  this  course 
is  adopted.  For  aught  that  appears  this  may  be  all 
that  is  referred  to  in  the  respondents'  affidavit.  At  all 
events  the  respondents  do  not  venture  to  pledge 
themselves  that  a  vendor  in  the  City  of  London  is  to 
be  taken  to  have  conformed  to  this  practice  unless  he 
gives  notice  to  Uie  contrary,  while  the  applicant  ex- 
pressly says  that  he  was  not  aware  that  the  lease  was 
open  for  his  inspection,  by  which  I  understand  him  to 
mean  that  he  was  not  aware  that  he  was  entitled  as 
of  right  to  see  the  lease,  or  that  he  woxdd  not  be  met 
with  a  refusal  if  he  applied  to  see  it  before  the 
sale. 

The  question  then  arises  whether  a  purchaser  under 
such  circumstances  ought  to  be  fixed  with  construc- 
tive notice  of  the  contents  of  the  lease.  The  circum- 
stances under  which  a  purchaser  without  actual 
knowledge  of  a  state  of  facts  ought  to  be  held  to  have 
constructive  notice  of  it  have  been  recently  considered 
by  the  Court  of  Appeal  in  Baily  v.  Barnes,  42  W.  B. 
66,  [1894]  1  Ch.  25,  and  one  test  there  laid  down 
appears  to  be  whether  inquiry  ought  to  have  been 
mskde  as  a  matter  of  prudence,  having  regard  to  what 
is  usually  done  by  men  of  business  under  similar 
circumstances.  In  the  application  of  this  test  all  the 
circumstances  of  the  case  must  be  taken  into  con- 
sideration. I  can  well  imagine  cases  in  which  the 
court  might  hold  that  a  purchaser  had  failed  to  take 
reasonable  precautions  if  he  did  not  avail  himself  of 
an  opportimity  or  even  a  possible  opportunity  of 
examining  a  lease ;  as,  for  example,  where  knowledge 
was  brought  home  to  him  of  the  existence  of  similar 
covenants  in  leases  of  adjoining  portions  of  the  same 
estate.  If,  however,  it  be  (as  I  think  it  is)  the  duty 
of  the  vendor  to  disdose  the  state  of  his  title,  and 
not  the  duty  of  the  purchaser  to  inquire  into  it,  and 
if  the  purchasers  attention  is  not  called  to  the 
possible  existence  of  onerous  covenants,  either  by 
the  vendor  himself  or  bv  information  otherwise 
acquired,  I  think  that  a  business  man  of  ordinary 
caution  might  abstain  from  examining  a  lease  in  the 
absence  of  any  intimation  on  the  part  of  the  vendor 
that  he  will  not  be  met  with  a  refusal  if  he  applies 
to  examine  the  lease   before  the  sale.     Now,  the 
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applicant,  in  his  affidaWt,  says  that  he  has  never  had 
any  experienoe  of  sales  or  other  dealings  with  pro- 
perty in  the  neighbourhood  of  St.  Martin*s-lane,  that 
he  did  not  know  that  leases  of  property  in  that 
neighbourhood  contained  or  were  ukely  to  contain 
onerous  or  special  covenants  and  conditions,  that  he 
had  no  opportunity  of  examining  the  lease,  that  it 
was  not  a  condition  of  sale  that  he  should  acquaint 
himself  with  the  contents  of  the  lease,  and  conse- 
quently he  did  not  do  so.  In  these  circumstances  I 
think  that  it  is  not  made  out  that  the  applicant  had  a 
fair  opportunity  of  inspecting  the  lease  within  the 
meaning  of  the  rule  laid  down  in  Reeve  v.  Berridge^ 
and  consequently  that  he  is  entitled  to  the  relief  for 
which  he  asks. 

Solicitors,  J.  H.  Smith;  T.  H,  HiscoU. 


Chan.  Div.      j 
Kekewich,  J.    ) 


Feb.  13. 


In  re  Hancock. 
Malcolm  v.  Bxtkford-Hancock.  (a.) 

Power — AppoirUment — Execution— Irrevocable  appoint- 
ment **$ubje€t**  to  a  prior  appointment— Failure  of 
prior  appointments 

A  Bettlement  contained  a  power  enabling  the  tenant  for 
life  to  appoint  the  trust  funds  in  favour  of  his  children^ 
subject  to  a  proviso  enabling  him  to  appoint,  on  the  de- 
termination of  his  life  interest,  one-fourth  of  the  income 
of  the  trust  funds  to  '*  his  wife**  for  her  life.  The 
tenant  for  life,  in  eccercise  of  his  pouters,  irrevocably 
appointed  **  one-fourth  of  the  income  of  the  trust  funds,^* 
upon  the  determination  of  his  life  interest,  to  his  wife  for 
life*  if  she  should  then  be  living,  and  appointed  the  trust 
funds  to  his  children,  subject  to  his  own  life  interest, 
and  **  subject  and  without  prejudice  to  the  appointment " 
in  favour  of  his  wife  **  if  the  same  should  take  effed** 
His  wife  subsequently  died,  and  on  his  remarriage  he 
purported  to  appoint  one-fourth  of  the  income  of  the 
trust  funds  in  favour  of  his  second  wife  for  her  life. 
His  second  wife  survived  him. 

Held,  that  the  power  to  appoint  to  his  wife  was  a 
power  to  appoint  to  any  wife  of  his,  not  necessarily  a 
first  or  a  then  existing  wife;  but  that  the  appointment  in 
favour  of  the  children  being  expressed  to  be  subject  to  the 
appointor's  life  interest,  and  subject  and  without  preju- 
dice to  the  appointment  in  favour  of  his  first  wife,  umzs 
subject  only  to  those  two  prior  interests,  and  precluded 
him  from  making  any  appointment  in  favour  of  the 
second  wife. 

Summons. 

By  a  deed  dated  the  ISth  of  March,  1872,  a  moieiy 
of  a  sum  of  £28,000  consolidated  stock  and  of  certain 
shares  of  residuary,  real,  and  personal  estate  was 
^pointed  to  trusteies  on  trust  to  pay  the  income  to  Sir 
Menry  J.  B.  Burford-Hancock  for  life,  with  remain- 
der to  his  child  or  children  in  such  shares  and  in  such 
manner  as  he  should  '*  by  any  deed  or  deeds  with  or 
without  power  of  revocation  and  new  appointment 
appoint,"  with  a  proviso  to  the  effect  that  it  should 
be  lawful  for  him  by  deed,  or  by  will  or  codicil,  to 
appoint,  after  the  determination  of  his  life  interest, 
one- fourth  part  of  the  income  of  the  trust  funds  to 
*' his  wife"  for  her  life  **upon  such  conditions  and 
with  such  restrictions  '*  as  he  should  *'  think  fit." 

At  the  date  of  the  execution  of  this  deed  Sir  Heniy 
was  married  to  his  first  wife,  to  whom,  by  a  deed  poll 
dated  the  26th  of  January,  1886,  he,  in  exercise  of 
the  above  power,  irrevocably  appointed  one-fourth 

(a.)  Beported  by  C.  C.  Hbksley,  Esq.,  Barrister- 
at-Law. 


part  of  the  income  of  the  trust  funds  for  her  life, 
upon  the  determination  of  his  life  interest,  **  if  she 
should  then  be  living,"  and  by  the  same  deed  he 
appointed  one-third  of  the  trust  funds  to  each  of  his 
three  children,  subject  to  his  life  interest  in  the 
income,  and  **  subject  and  without  prejudice  to  the 
appointment "  in  favour  of  his  wife  *'  if  the  same 
shall  take  effect " ;  the  deed  contained,  however,  a 
power  of  revocation  and  new  appointment  with 
reference  to  the  one- third  share  appointed  to  his 
youngest  child. 

By  a  deed  poll  dated  the  25th  of  December,  1892, 
and  supplemental  to  the  deed  of  1885,  Sir  Heniy 
revoked  the  appointment  made  to  his  youngest  child, 
and  irrevocably  reappointed  the  same  share  to  the 
same  child. 

Sir  Henry's  first  wife  died  in  1893. 

By  a  deed  poll  made  upon  his  marriage  with  his 
second  wife,  and  dated  the  2drd  of  March,  1895,  Bkr 
Henry  appointed  one-fourth  part  of  the  income  of 
the  trust  rands  to  his  second  wife  for  her  life  upon 
the  determination  of  his  life  interest,  if  she  should  be 
then  living. 

Sir  Henry  died  on  the  2drd  of  October,  1895. 

This  summons,  taken  out  by  the  trustees,  raised 
the  question  whether  or  no  the  appointment  in  favour 
of  Sir  Henry  J.  B.  Buiford-Hancook*s  second  wife 
was  a  valid  exercise  of  the  power  of  appointment  in 
favour  of  *'  his  wife,"  given  to  him  by  the  deed  of 
the  Idth  of  March,  1872. 

C,  E,  E,  Jenkins,  for  the  trustees. 

AusUn  CaHmdl,  for  Lady  Hancock.— "Wife" 
means  any  wife  of  Sir  Henry  Hancock ;  further  the 
power  to  jointure  overrules  the  power  to  portion 
(Sugden  on  Powers,  8th  edition,  pp.  484-490),  and  the 
children's  interest  is  still  subject  to  that  power  of 
jointure.  Moreover,  this  is  meirelya  division  betweea 
the  children  stating  what  proportions  they  are  to  take. 

Renshaw,  Q,C,,  and  Ingle  Joyce,  for  the  children. — 
A  devise  or  bequest  to  the  wife  of  A.  is  oonfinfid  to 
that  particular  wife:  Jarman  on  Wills,  5th  ed.,  p.  303; 
Re  Parrott,  Walter  v.  FarroU,  34  W.  B.  553.  33  Oh.  D. 
274.  That  is  in  the  case  of  a  will,  lliis  case  is 
stronger  because  it  is  a  settlement.  Here  the  power 
of  appointing  is  gone  because  the  donee  has  done  some- 
thing inconsistent  with  power :  Farwell  on  Powen, 
2nd  edition,  p.  15 ;  Smith  v.  Death,  5  Madd.  371.  The 
two  points  are  (1)  **  wife"  here  means  the  first,  i.e., 
the  existing,  wife;  (2)  if  that  is  not  so,  then  Sir 
Henry,  by  appointing  in  favour  of  his  children^ 
precluded  himself  from  appointing  in  favour  of  his 
second  wife. 

Austen  CartmeU,  in  reply. — Be  Parrott  was  a  pme 
question  of  construction.  The  meaning  of  "  wife  "  is 
not  cut  down  to  first  or  then  existing  wife :  Itaae  v. 
Hughes,  L.  B.  9  £q.  191,  18  W.  B.  Ch.  Dig.  124. 

Kekswioh,  J.,  after  dealing  with  a  preUoiinazy 
point  and  holding  that  the  power  was  well  crested, 
continued: — ^There    is  a    power  in    the    settlement 

§iven  to  Sir  Henry  Hancock  to  appoint,  afto*  bis 
eath,  that  one-fourth  share  of  the  income  of  the 
fund  shall  be  paid  to  his  wife  for  her  life,  under 
such  restrictions  as  he  shall  think  fit. 

Now,  the  first  point  is.  How  is  ihat  to  be  ooq- 
strued  ?  This  power  is  inserted  by  way  of  proviso, 
according  to  what  I  apprehend  to  be  the  oommon 
form — ^that  is  to  say,  Sir  Henry  Hancock's  share  is 
given  to  two  trustees.  They  are  to  hold  it  in  trust, 
to  invest  and  to  pay  him  the  interest  during  his  life 
and  determinable  on  alienation,  and  then,  after  his 
death,  it  is  to  go  to  the  children  according  to  aj^poini- 
ment,  or  in  default  of  appointment  among  the  ohQ- 
dren  equally  in  the  ususl  way  at  twenty-one  or  ] 
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liage,  and  with  a  proviso  for  hotchpot  and  powers, 
all  working  out  in  the  ordinary  settlement  of  personal 
estate  as  in  a  marriage  settlement,  except  that  here 
there  is  no  provision  for  the  wife  ;  and  then  super- 
added to  that  there  comes  a  proviso  that  he  shall  have 
power  to  appoint  in  favour  of  his  wife  to  the  extent 
of  one-fourth.  It  is  in  as  common  form  as  one  can 
well  conceive. 

Quite  apart  from  the  authorities  which  Mi*.  Cart- 
mell  dtea  from  Sugden  on  Powers,  where  the  law  is 
well  laid  down  respecting  the  powers  of  jointuring 
and  apportioning,  it  seems  to  me  that  this  power 
must  be  construed  to  apply  to  any  wife  of  Sir  Henry 
Hancock,  whether  then  existing  or  after  taken.  I 
think  it  is  safer  to  put  it  in  that  way  than  to  invoke 
the  law  relating  to  jointuring  and  powers,  which 
relate  to  real  j^roperty  settlements,  and  which  cer- 
tainly have  this  distinction,  that  they  operate  to 
cxetkte  new  estates,  as  to  which  different  considerations 
may  apply.  At  any  rate  I  put  them  aside,  and  treat 
it  upon  the  construction  of  a  deed  of  this  character. 

It  so  happens  that  Sir  Henry  Hcmcock  was  then 
married;  he  had  a  wife,  and  if  there  had  been  a 
recital  of  that  fact,  a  difficulty  it  seems  to  me  would 
possibly  have  followed,  which  would  have  depended 
upon  the  language  of  the  recital  introducing  differ- 
ent intentions.  But  in  the  absence  of  any  recital 
it  seems  to  me  this  ouffht  to  be  construed  as  a  power 
given  to  him  to  provide  for  a  wife,  not  necessarily  a 
wife  then  living,  and  not  necessarily  the  first  wife  he 
should  then  marry.  That  seems  to  me  to  be  the 
result.  The  only  case  cited  against  that  is  Walter  v. 
FarroU,  before  the  Court  of  Appeal.  That  seems  to 
be  the  case  of  the  construction  of  a  particular  will, 
and  the  words  of  that  will  strongly  pointed  to  the 
particular  husband  as  the  x>er6on  referred  to,  not  to 
a  husband  generally.  Upon  that  point,  therefore,  I 
am  in  favour  of  Lady  Hancock. 

The  other  point  is  a  mudi  more  difficult  one ;  it 
arises  npon  uie  deed  of  the  26th  of  January,  1885. 
Then  Sir  Henry  Hancock  was  still  married  to  tiie 
first  Lady  Hancock,  and  he  had  three  children.     By 
this    deed    he   exercised  both    powers.      First,    he 
appointed   one-fourth    to  the  then  Lady  Hancock, 
subject  to  his  life  interest,  and  then  he  proceeded  to 
apjKjint  the  fund  among  his  children.    As  regards 
the  appointment  to  one  child  he  reserved  the  power 
of  revocation,  but  that  power  of  revocation  was  after- 
wards itself  revoked,  and  so  I  may  treat  it  as  having 
become  really  an  irrevocable  appointment  as  regards 
mil  the  children.     It  was  done  m  a  peculiar  way ;  he 
first  exercises  his  power  in  favour  of  Lady  Han- 
cock ;  then  it  is  subject  to  and  without  prejudice  to 
the  trusts  in  his  own  favour ;  and  then,  '*  subject  to 
and  without  prejudice  "  to  the  trusts  in  favour  of  the 
said     Lady    Hancock     thereinbefore    declared,    he 
appointed  in  thirds  among  the  children. 

The  argument  in  favour  of  the  present  Lady  Han- 
cock, who  took  under  the  exercise  (by  the  deed  of 
1896)  of  the  power,  is  that  you  must  read  this  into 
thB  settlement,  and  that  the  power  of  appointment  in 
itkwaux  of  the  wife  still  overrides  the  power  exercised 
in  favour  of  the  children,  who  must  be  taken  to  have 
had  their  interests  given  to  them  subject  only  to  the 
exercise  of  that  power.  There,  again,  comes  in  the 
coiisideiation  of  the  law  of  real  property,  and  settle- 
menta  and  powers  of  jointuring  and  apportioning; 
and  they  are,  as  Mr.  Cartmell  has  said,  somewhat 
akin. 

Sat  there  seems  to  be  also  another  principle  which 
I  ongrhtto  applv.  Nothing  could  have  been  easier 
than  for  the  settlor,  the  appointor  here,  to  have  saved 
the  power  which,  in  my  view,  he  still  had  of  making 
an  appointment  in  favour  of  an  after- taken  wife.  No 
doolyt    the  possibility  was  not  then  contemplated; 


and  nothing  of  the  kind  is  said ;  and  he  does  appoint 
in  favour  of  the  then  Lady  Hancock,  and  in  favour  of 
his  children  subject  to  that  appointment  to  Lady 
Hancock.  He  does  not  say  subject  only  to  tliat,  but 
it  is  subject  to  that  express  appointment. 

Then  something  was  said  in  argument  about  a 
release  or  an  impHed  release.  I  do  not  think  that  is 
the  right  way  of  putting  it  on  behalf  of  the  respon- 
dents, the  children.  What  is  said  is  that  I  ought  to 
apply  the  principle  that  no  one  is  allowed  to  derogate 
from  his  own  grant.  That  principle  is  equally  appli- 
cable to  appointments  as  to  actuid  grants,  and  it  has 
been  over  and  over  again  applied,  and  Mr.  Benshaw 
has  cited  some  illustrations  upon  the  point. 

It  seems  to  me  that  if  I  were  to  hold  that  the  ap- 
pointment to  the  present  Lady  Hancock  is  good,  I 
should  be  in  enffect  saying  that  Sir  Henry  EUmcock 
has  introduced  a  limitation  in  priority  to  the  children ; 
whereas  he  has  eipressly  said  here  that  there  is  no 
such  limitation,  it  is  not  actually  introduced  at 
aU. 

Mr.  Cartmell  argued  that  it  is  only  a  division  of 
the  fund  among  the  children,  but  it  is  an  irrevocable 
division  for  their  benefit,  and  there  is  nothing  to  pre- 
vent the  children  raising  money,  making  settlements 
on  their  marriage,  or  otherwise  dealing  with  their 
shares.  That  they  have  not  done  so  seems  to  me  to 
be  immaterial.  There  is  this  provision  made  for  them, 
and  it  seems  to  me  I  should  be  going  aeainst  the 
principle  to  which  I  have  referred  if  I  aUowed  Sir 
Henry  Hancock,  through  the  present  Lady  Hancock, 
to  say :  **  Although  I  have  made  that  provision  in 
order  that  you  (the  children)  may  go  out  into  the 
world  having  that  provision  made  for  you  at  a  certain 
time,  yet  I  now  say  that  to  a  certain  extent  your 
interest  shall  be  postooned." 

On  that  principle  i  think  the  claim  of  Lady  Han 
cock  fails. 

Solicitors,  H»  P,  Spottiswoode;  Bowdiffei,  BawU, 
Co, ;  J,  Rogers* 


Q.  B.  Div.  I  Ut^^i,  jfl 

(Day  and  WiUs,  JJ.)  f  ^*^^*^  ^^' 

Vbstby  of  St.  Leonard's,  Shobsditch»  v. 
Phelan.  (a.) 

Metropolis  —  Drain — Sewer  —  Combined  drain — Pipe 
draining  two  houses — Disconnection  of  one  of  the 
houses — Nuisance — Liability  of  Vestry — Metropolis 
Management  Act,  1855  (18  &  19  Vxd,  c.  120),  ss.  68, 
69,  250. 

A  pipe^  prior  to  1895,  drained  two  houses.  It  was 
not  proved  when  the  combined  drain  was  constructed^  or 
that  it  was  made  under  the  order  of  the  Vestry,  In  1895, 
in  compliance  with  a  notice  of  the  Vestry  complaining  of 
a  nuisance,  the  owner  of  one  of  the  houses  c^tt  off  hie 
drainage  from  the  pipe  in  question,  which  thereupon 
only  drained  one  instead  of  two  houses.  Shortly  after- 
wards  the  respondent,  who  was  the  owner  of  the  other 
Aotitfe,  received  a  notice  from  the  Vestry  under  section  4 
of  the  Public  Health  {London)  Act,  1891,  stating  that  a 
nuisance  existed,  and  requiring  him  to  abate  it.  Upon 
the  respondent  refusing  to  comply  with  this  notice,  the 
Vestry  took  out  a  summons  against  him. 

Held,  t?iat  the  pipe  in  question  was,  prior  to  1895,  a 
sewer,  not  a  drain ;  that  when  once  a  pipe  becomes  a 
sewer  it  always  remains  a  sewer;  that  such  sewer 
remained  vested  in  the  Vestry,  there  being  no  statutory 
provision  divesting  them  of  it ;  and  consequently,  that 

(a.)  Beported  by  E.  G.  Stillwxll,  Esq.,  Barrister- 
at-Law. 
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High  CJoubt. 


Vbstey  of  St.  Leonard's,  Shorbditoh,  v.  Phklaw. 


High  Court. 


the  Vestry,  not  t?ie  respondent,  was  hound  to  othate  the 
nuisance. 

Case  stated  by  J.  Bros,  Esq.,  one  of  the  metro- 
politan police  magistrates. 

This  was  an  appeal  by  the  Vestry  of  St.  Leonard's, 
Shoreditch,  against  an  order  of  the  said  magistrate 
dismissing  a  summons  taken  out  by  them  ag^ainst  the 
respondent  complaining  of  a  nuisance  that  existed  on 
his  premises,  and  asking  for  an  order  for  its  abate- 
ment. 

On  the  hearing  of  the  summons  the  following  facts 
appeared  in  eyic^ce : — 

in  the  rear  of  No.  42,  Westmoreland-place  (the 
respondent's  premises)  is  situate  a  house  known  as 
36,  Nile-street,  this  latter  house  being  contiguous  to 
the  back  wall  of  the  yard  belonging  to  42,  West- 
moreland-place. Prior  to  April,  1895,  the  water- 
closet  and  sink  of  No.  36,  Nile-street,  adjoined,  but 
did  not  communicate,  with  the  said  yard  of  No.  42, 
Westmoreland-place  and  a  waterdoset  situate  therein 
belonging  to  42,  Westmoreland-place.  The  said 
premises  were  not  within  the  same  curtilage.  The 
alleged  drain  referred  to  in  the  summons  was  a  pipe 
which,  after  taking  the  sewage  from  the  waterdoset 
of  No.  42,  Westmorcdcmd-plaoe,  passed  under  part  of 
the  premises  of  No.  36,  Nile-street,  took  the  sewage 
from  the  waterdoset  and  waste  water  and  sink  of 
No.  36,  Nile-street,  and,  after  again  passing  the 
respondent's  premises,  emptied  into  the  main  sewer 
under  the  roadway  of  Westmoreland-place.  The 
said  pipe  did  not  carry  the  drainage  of  any  other 
house  except  No.  36,  Nile-street,  and  42,  Westmore- 
land-place. It  was  not  proyed  at  what  date  the 
houses  or  waterdosets  or  the  combined  drainage  were 
constructed  or  made,  but  they  were  proved  to  be 
andent.  It  was  not  proved  that  ^e  combined 
drainage  was  made  imder  the  order  of  the  appellant 
Vestry,  or  pursuant  to  the  order  or  direction,  or  with 
the  sanction  or  approval,  of  the  Metropolitan  Com- 
missioners of  Sewers. 

In  April,  1895,  the  owner  of  No.  36,  Nile-street, 
removed  the  waterdoset  and  sink  of  that  house,  and 
constructed  another  in  the  yard  in  the  rear  of  No.  40, 
Westmoreland  place  faJso  his  property),  to  the  drain- 
age of  which  house  ne  connected  it.  Thus,  as  soon 
as  this  work  was  completed,  which  was  before  the 
19th  of  April,  1895,  the  pipe  draining  the  wateroloset 
of  42,  Westmordand-place,  was  a  pipe  only  draining 
that  one  house,  instead  of  two  as  formerly.  It  was 
proved  that  the  owner  of  36,  Nde-street,  had  made 
this  alteration  at  the  instance  of  the  sanitary 
inspector  of  the  appellants,  and  pursuant  to  an 
intimation  in  writing  in  that  behalf  addressed  to  him 
by  the  appellants,  and  signed  and  served  upon  him 
by  their  said  inspector,  and  purporting  to  be  under 
section  3  of  the  Public  Health  (London)  Act,  1891, 
but  without  being  compelled  to  do  so  by  legal  pro- 
ceedings. The  said  intimation  was  served  upon  the 
owner  of  No.  36,  Nile-street,  after  an  intimation  on  a 
similar  form  had  been  served  on  the  respondent  with 
reference  to  the  part  of  the  pipe  upon  his  premises, 
in  answer  to  wmoh  the  respondent  had  alleged  the 
pipe  to  be  a  sewer. 

On  the  10th  of  May,  1895,  a  statutory  notice, 
under  section  4  of  the  said  Public  Health  (London) 
Act,  1891,  was  served  on  the  respondent  as  owner  of 
No.  42,  Westmordand-place,  by  the  ^pellants, 
stating  that  a  nuisance  existed  at  the  said  premises 
by  reason  of  a  defective  drain,  and  requiring  him  to 
alter  or  amend  the  drain  as  might  be  found  neces- 
sary, and  fit  the  same  with  proper  pipes,  traps,  and 
bends,  and  junctions  to  secure  safe  working;  and 
the  notice  stated  that  if  default  were  made  in  com- 
plying with   the  reqmsitiona   thereof,  a   summons 


would  be  issued  for  the  purpose  of   enforcing  the 
abatement  of  the  nuisance  complained  of. 

This  notice  was  not  complied  with  by  the  respon- 
dent, and  on  the  22nd  of  May  tlie  said  summons  was 
issued. 

The  appdlants  contended,  first,  that  the  said  drain, 
prior  to  April,  1895,  was  a  drain  made  for  draininp^  a 
group  or  block  of  houses  by  combined  oi>eration 
under  the  order  of  a  vestry,  because,  although  no 
evidence  was  g^ven  that  such  order  had  aotoally  beeo 
made,  yet,  as  the  drain  was  constructed  many  years 
ago,  at  this  cUstance  of  time  it  must  be  presumed 
that  eveiything  connected  with  the  laying  had  been 
lawfully  done,  and  therefore  that  such  an  order  had 
been  made  by  the  Vestry,  otherwise  the  making  of 
the  drain  was  a  wrongful  act  under  section  76  of  the 
Metropolis  Local  Management  Act,  1855,  which  pro- 
hibits any  drains  being  laid  without  the  sanction  of 
the  vestry.  Thev  also  contended  that  the  respondent 
should  not  be  allowed  to  set  up  the  assumption  that 
such  wrongful  act  had  been  committed,  as  that  would 
enable  a  wrongdoer  to  profit  by  his  wrong.  Secondly, 
the  appellants  contend^  altemativdy  that  if  it  was 
hdd  that  the  alleged  drain  was  a  sewer  before  April, 
1895,  yet  it  was  not  a  sewer  at  the  date  of  the  afore- 
said notice,  because  it  was  then  only  draining  the 
closet  of  No.  42,  Westmoreland-place,  tiie  drain  from 
the  doset  and  sink  of  No.  36,  Nile-street,  having 
been  previoudy  disconnected;  and  they  contended 
that  &e  words  used  In   the   interpretation    danse 

Section  250)  of  the  said  Act  indicated  that  the  oon- 
tion  of  things  at  the  time  of  the  proceedings  most 
be  looked  at,  and  it  was  immaterial  that  the  said 
drain  might  at  one  time  have  drained  more  than  one 
building;  and  that  as  it  was  then  used  for  the 
drainage  of  one  building  only,  it  came  within  the 
definition  of  "  drain "  in  the  interpretataon  daose, 
and  was  therefore  repairable  by  the  owner,  and  not 
by  the  local  authority. 

The  respondent  contended  that  she  was  not  Eable 
to  alter  or  amend  the  said  alleged  drain,  but  that  the 
same  was  a  sewer  vested  in  and  repairable  by  the 
appellants  under  sections  68,  69,  and  250  of  t^e  Metro- 
polis Manafi;ement  Act,  1855,  inasmuch  as  it  had  not 
been  proved  to  be  a  drain  for  draining  any  group  or 
block  of  houses  by  a  combined  operation  under  the 
order  of  the  appellant  Vestry,  or  pursuant  to  the 
order  or  direction,  or  with  the  sanction  or  approval, 
of  the  Metropolitan  Commissioners  of  Sewers;  that 
it  could  not  cease  to  be  a  sewer  and  become  a  dram 
within  the  meaning  of  the  above  sections  by  roaeon 
of  the  disconnection  of  the  waterdoset  and  sink  of 
No.  36,  Nile-street,  under  the  circumstances  herein- 
before set  out. 

The  learned  magistrate  dedded  that,  having  r^g^ard 
to  the  provisions  of  the  Metropolis  Management  Aot» 
1855  (18  &  19  Vict.  c.  120),  and  of  the  MetropoUf 
Management  Amendment  Act,  1862  (25  &  26  Tiot.  o. 
102),-  as  to  the  construction  and  maintenance  of  drains 
and  sewers,  the  alleged  drain  was  a  sewer,  and  be 
hdd  that  it  was  therefore  vested  in  and  repairable  by 
the  appellants,  and  not  by  the  respondent,  and  be 
refused  to  mdte  an  order  requiring  the  respondent  to 
alter  and  amend  the  alleged  drain. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  facts  proved,  the  magistrate 
ought,  as  a  matter  of  law,  to  have  found  the  pipe  to 
be  a  drain  within  the  meaning  of  section  250  ot  tbe 
Metropolis  Local  Management  Act,  1855. 

Lawson  WaUon,  Q,C.  (0.  E.  AUan  with  him),  for  the 
appdlants. — ^At  the  time  the  summons  was  taken  out 
this  pipe  only  drained  one  house,  and  therefore  it  wi 
then  a  drain.     The  ma^trate,  when  deteru  ' 
such  a  question  as  here  xaised,  most  look  at  the  i 
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fltate  of  facts  existiiig  at  the  time  wben  the  simimons 
is  taken  oat.  The  pipe  exists  ezdusiTely  for  the 
benefit  of  this  house.  The  contention  that  if  a  pipe 
once  becomes  a  sewer  it  is  always  a  sewer  is  mitenable. 
A  greAt  responsibility  would  be  thrown  upon  the 
magistrate  if  he  were  obliged  to  ascertain  former 
circomstances  and  facts.  If  the  pipe  ceases  to  be  used 
for  the  drainage  of  more  than  one  house,  it  ceases  to 
be  a  sewer.  There  is  no  need  for  a  statutory  provision 
for  divesting  the  ves^  of  a  sewer  when  it  becomes  a 
drain:  see  18  &  19  Vict.  c.  120,  s.  69;  Kershaw  v. 
Taylor,  ante,  p.  28,  [1895]  2  Q.  B.  208,  471. 

G.  RowUxtt,  for  the  respondent. — ^The  case  of  JSTer- 
Bhato  V.  Taylor  is  not  in  point.  In  that  case  the 
owner  obtamed  permission  to  make  two  combined 
drains  for  the  four  houses;  but,  instead  of  that 
being  done,  the  builder  he  employed  made  only  one 
combined  drain  for  all  the  houses.  When  once  a  pipe 
becomes  a  sewer  it  always  remains  a  sewer.  The 
▼esiry  then  obtains  the  right  of  entering  on  the 
premises  in  order  to  repair  the  sewer.  It  cannot 
become  a  drain  again,  for  there  is  no  statutory  power 
enabling  the  vestry  to  divest  themselves  of  it,  and 
without  such  power  the  vestry  cannot  get  rid  of  their 
liability  to  maintain  and  repair  it. 

Counsel  also  referred  to  Travis  v.  UUley,  42  W.  B. 
461.  [1894]  1  a  B.  283,  and  Baieman  v.  Poplar  Board 
of  Work$,  86  W.  B.  601,  87  Ch.  D.  272. 

DAT,  J. — I  am  of  opinion  that  this  appeal  should 
be  dismissed.  I  think  the  magistrate  was  quite  right 
in  the  decision  he  arrived  at.  It  clearly  appears  from 
the  facts  as  stated  in  the  case  that  at  one  time  this 
nipe  carried  away  the  drainage  of  two  houses — 36, 
Nue-street  as  well  as  42,  Westmoreland-place ;  and 
such  a  i>ipe  is  deemed  to  be  a  sewer.  The  pipe, 
therefore,  being  a  sewer,  vested  in  the  parish 
authorities,  who  are  bound  to  keep  it  in  repair.  We 
find,  however,  that  the  Vestry  allowed  it  to  get  so 
out  of  repair  that  a  nuisance  arose.  They  thereupon 
decided  to  get  an  order  to  abate  such  nuisance,  and 
instructed  weir  sanitary  inspector  to  serve  an  intima- 
tion  in  writing  on  the  owner  of  36,  Nile-street,  in 
consequence  of  which  intimation  the  owner  removed 
bis  doeet  and  sink  and  connected  them  with  the 
drainage  of  another  house,  and  cut  off  his  drainage 
from  42,  Westmoreland-plaice.  This  bein^  done,  the 
Yeetry  served  a  statutory  notice  under  section  4  of  the 
Public  Health  (London)  Act,  1891,  on  the  owner  of 
42,  Westmoreland-place  stating  that  a  nuisance 
existed,  and  requiring  him  to  abate  it.  They  said 
the  pipe  had  become  a  drain,  and  that  the  owner  was 
Halue,  and  they  asked  the  magistrate  to  inflict 
penalties  upon  the  owner  for  omitting  to  keep  the 
aUesed  dram  in  repair.  This  the  magistrate  abso- 
lutSyf  refused  to  do,  and  rightly  so.  This  pipe  still 
remained  a  sewer,  though  it  no  longer  carried  away 
the  drainage  from  any  other  house  than  42,  West- 
moreland-place. In  my  opinion,  once  a  drain  becomes 
a  sewer  it  remains  a  sewer ;  I  will  not  say  it  always 
remains  a  sewer,  but  it  remains  a  sewer  so  long  as  it 
is  used  for  drainaee  purposes.  On  becoming  a  sewer 
it  vested  in  the  local  autiiorities,  and,  in  my  judg- 
ment, has  never  ceased  to  vest  in  them.  There  is  no 
enactment  divesting  them  of  it  on  its  ceasing  to 
answer  the  statutory  definition  of  a  sewer.  This 
appeal  must  therefore  fail. 

Wills,  J. — I  am  of  the  same  opinion.  The  question 
we  really  have  to  decide  is  whether  the  ppe  was  a 
drain  so  as  to  make  the  owner  of  No.  42,  Westmore- 
land-place, liable.  Section  68  of  the  Metropolis 
Ifanagement  Act,  1855,  is  the  governing  factor  in 
determining  this  question.  That  section  provides 
|hat  all  sewers,  except  main  sewers,  made  and  to  be 


made  within  any  parish  or  district  specified  in  the 
schedule,  shall  be  vested  in  the  vestry  of  such  parish 
or  in  the  board  of  works  for  such  district.  So  long 
as  the  sewer  remains  vested  in  the  vestry,  the  various 
steps  provided  in  the  Act  to  make  the  owner  of  the 
property  liable  cannot  be  taken.  I  think  you  want 
express  words  to  change  the  ownership,  and  divest 
the  local  authorities  of  the  sewer  on  its  ceasing  to 
drain  more  than  one  house.  There  is  no  such  pro- 
vision in  the  Act,  and  in  my  opinion  the  sewer 
remains  vested  in  the  Vestry.  As  an  instance,  take 
the  case  where  four  or  five  houses  are  constructed 
with  one  combined  drain  for  all  of  them,  and  suppose 
'that  after  a  time  only  one  of  these  houses  is  left 
connected  with  this  drain,  all  the  others  being  cut  off. 
Would  it  not  be  unreasonable  to  say  that  such  drain 
ceased  to  be  a  sewer,  and  so  saddle  the  owner  of  the 
remaining  one  house  with  the  repair  and  maintenance 
of  a  system  of  drainage  suitable  for  four  or  five 
houses  ?  In  my  opinion,  this  drain  once  having  been 
vested  in  the  Vest^  as  a  sewer  remains  so  vested. 

As  to  another  point  raised  by  the  appellant,  I 
think  that  there  can  be  no  presumption  that  the 
consent  of  the  local  authorities  was  given  to  the 
construction  of  a  combined  drain,  if  evidence  be 
forthcoming  that  the  drain  was  constructed  before 
the  law  required  that  such  consent  should  be  given. 
It  is  therefore  impossible  for  us  to  say  that  the 
authorities  gave  their  sanction  to  the  construction  of 
the  sewer  in  question. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  Mansfield  Bohinson. 

Solicitors  for  the  respondent,  Powell  &  Skues. 


Q.  B.  Div.  \  p.*^  ,4 

(lindley  and  Kay,  L.JJ.)  /  ^^^'  **• 

Phillips  {Appellant)  v.  Eyaks  {Bespondent),  (a.) 

Bevenue — Excise — Dog  tax — Shepherds*  dogs — Certificate 
of  exemption — Jurisdiction  of  viagistrates — Offence  of 
trifiing  nature — 30  dk  81  Vict.  c.  5,  s,  S^Oustoms  and 
Inland  Bevenue  Act,  1878  (41  Vict.  c.  15)1  s.  22— 
Summary  Jurisdiction  Act,  1879  (42  <fc  48  Vict.  c.  49), 
s.  16. 

Justices  have  no  jurisdiction  to  review  the  decision  of 
the  Commissioners  of  Inland  ^Bevenue  refusing  to  grant 
a  certificate  of  exemption  from  the  dog  tax  under  section 
22  of  the  Customs  and  Inland  Betfenue  Act,  1878. 
They  cannot  refuse  to  convict  the  owner  of  a  dog  who  has 
neither  a  licence  nor  a  certificate  of  exemption  on  the 
ground  that  he  is  in  their  opinion  entitled  to  such  a 
certificate,  and  that  his  offence  is  ther^ore  of  a  trifiing 
nature  within  the  meaning  of  section  16  of  the  Summary 
Jurisdiction  Act,  1879. 

Case  stated  by  justices  of  the  county  of  Cardigan. 

An  information  was  preferred  against  the  respon- 
dent by  the  appellant,  an  officer  of  Inland  Bevenue, 
for  the  recovery  of  a  penalty  imposed  by  section  8  of 
the  80  ft  31  Vict.  c.  5,  as  altered  and  amended  by  the 
Customs  and  Inland  Bevenue  Act,  1878,  in  respect  of 
keeping  a  dog  without  the  excise  licence  required  for 
the  keeping  thereof. 

It  was  proved  that  the  respondent  kept  a  dog  and 
had  neither  an  excise  licence  nor  a  cer^cate  of  ex- 
emption under  section  22  of  the  Customs  and  Inland 
Bevenue  Act,  1878 ;  and  that  he  had  applied  for  such 
a  certificate,  and  delivered  the  declaration  required  by 

(o.)  Beported  by  T.  B.  Colquhouw  Dill,  Esq., 
Bamster-at-law, 
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that  section,  and  that  the  Commissioners  of  Inland 
Bevenue  had  refused  to  grant  the  certificate  on  the 
ground  that  in  their  judgment  he  was  not  entitled  to 
receive  it. 

The  justices  then,  overruling  the  objection  of 
counsel  for  the  appellant,  admitted  evidence  tendered 
with  the  object  of  showing  that  the  respondent  was  a 
person  to  whom  a  certificate  of  exemption  ought  to 
have  been  granted. 

They  found  ''that  the  respondent  was  a  person 
who  under  the  provisions  of  section  22  was  entitled  to 
receive  a  certificate  of  exemption,  and  though  the 
charge  might,  in  the  absence  of  such  certificate  of 
exemption  have  been  considered  as  proved,  were  of 
opinion,  under  the  circumstances  stated,  that  the 
afieged  offence  was  of  so  trifling  a  nature  that  it  was 
inexpedient  to  infiict  any  punishment " ;  they  there- 
fore dismissed  the  information. 

The  questions  for  the  opinion  of  the  court 
were: — 

(1)  Whether,  upon  the  facts  found  by  them,  the 
decision  of  the  justices  was  correct  in  point  of 
law. 

(2)  Whether,  as  the  respondent  had  neither  a  licence 
to  keep  a  dog  nor  a  certificate  of  exemption,  they 
were  bound  to  convict  him  of  the  offence  charged  in 
the  information. 

The  Customs  and  Inland  Bevenue  Act,  1878, 
enacts  : — 

**  In  the  case  of  dogs  kept  and  used  solely  for  the 
purpose  of  tending  sheep  or  cattle  on  a  farm  or  in  the 
exercise  of  the  calling  or  occupation  of  a  shepherd 
exemption  from  duty  may  be  obtained  by  the  owners 
of  such  dogs  in  the  following  manner : 

(1)  The  Commissioners  of  Inland  Bevenue  shall 
cause  such  forms  of  declaration  to  be  prepared  as 
may  be  required  for  carrying  out  the  purposes  of  this 
section. 

(2)  The  owner,  whether  a  farmer  or  shepherd,  may 
fill  up  and  sign  a  declaration  in  the  prescribed  form 
.  .  •  and,  upon  delivering  the  declaration  so  filled 
up  and  signed  by  him  to  the  person  named  therein  as 
the  person  to  whom  the  same  is  to  be  delivered,  he 
shall  be  entitled  to  receive  a  certificate  of  exemption 
from  du^  in  respect  of  the  dog  or  dogs,  not  exceed- 
ing two  in  number,  kept  by  him  solely  for  use  in 
tending  sheep  or  cattle  or  in  the  exercise  of  the 
calling  or  occupation  of  a  shepherd." 

Section  16  of  the  Summary  Jurisdiction  Act,  1879, 
enacts : —  , 

"  If  upon  the  hearing  of  a  charge  for  an  offence 
punishable  on  summary  conviction  imder  this  Act,  or 
under  any  other  Act,  whether  past  or  future,  the 
court  of  summary  jurisdiction  think  that  though  the 
charge  is  proved  the  offence  was  in  the  particular  case 
of  so  trifiing  a  nature  that  it  is  inexpedient  to  inflict 
any  punishment  or  any  other  than  a  nominal  punish- 
ment— 

(1)  The  court  without  proceeding  to  conviction  may 
dismiss  the  information.    .     .    ." 

Sir  R.  B,  Finlay,  8.G.  {DanckwerU  with  him),  for 
the  appellant. — ^The  justices  had  no  jurisdiction  to 
review  the  refusal  of  the  commissioners  to  grant  a 
certificate  of  exemption :  Oraham  v.  Haig^  58  J.  P. 
835 ;  James  v.  Nicholas,  50  J.  P.  292.  Upon  proof 
that  the  respondent  kept  a  dog  and  had  neither  a 
licence  nor  a  certificate  of  exemption  they  were  bound 
to  convict.  The  only  ground  upon  which  the  jus- 
tices held  that  the  offence  was  of  a  trifiing  nature 
was  that  the  commissioners  ought  to  have  granted  a 
certificate  of  exemption.  This  is  merely  another  mode 
of  reviewing  the  decision  of  the  commissioners,  and  it 
was  not  competent  for  them  to  hold  the  offence  to  be 
tricing  upon  such  gxoiinda^     The  discretion  which 


justices  are  empowered  to  exercise  under  section  16  of 
the  Summary  Jurisdiction  Act,  1879,  is  a  judicial 
discretion,  and  cannot  be  exercised  in  such  a  way  as 

fractically  to  nullify  the    provisions  of  an  Act   of 
Parliament :  BdnUm  v.  Davies,  56  J.  P.  294,  40  W.  B. 
Dig.  134. 

The  respondent  did  not  app^utr. 

LiNDLEY,  L.  J. — Section  22  of  the  Customs  and  In- 
land Bevenue  Act,  1878,  is  not  very  happily  worded ; 
it  says  that  in  certain  circumstances  a  person  **  shall 
be  entitled'*  to  receive  a  certificate  of  exemption. 
But  I  think  the  meaning  is  clear  that  an  owner  of  a 
dog  who  can  produce  neither  a  licence  nor  a  certificate 
of  exemption  must  pay  the  penalty  if  proceedings  are 
taken  against  him. 

The  point  arising  upon  the  Summary  Jurisdiction 
Act,  1879,  is  far  more  difficult.  [His  lordship  read 
section  16  (1),  and  continued :— ]  Now,  the  justices 
first  found  that  the  respondent  kept  a  dog  and  had  no 
licence  and  no  certificate  of  exemption;  they  also 
found  that  he  was  a  person  who  was  entitled  to  re- 
ceive a  certificate  of  exemption ;  they  dismissed  the 
information  because  they  were  of  opinion  that  no 
offence  had  been  committed,  and  that  £f  there  was  an 
offence  it  was  of  so  trifiing  a  nature  that  it  was  in- 
expedient to  iufiict  any  punishment.  If  they  had  said 
that  if  the  respondent  then  paid  for  a  lioence  they 
would  not  convict,  I  do  not  think  that  we  could  inter- 
fere. But  what  they  have  held  is  that  it  is  a  ta-ifltng 
matter  for  a  man  to  say  that  he  will  not  pay  a  tax 
which  has  been  imposed  by  the  Legislature.  We 
therefore  hold  that  it  was  not  in  law  a  trifling  matter, 
and  that  the  justices  had  no  jurisdiction  to  say  that  a 
mem  need  not  pay  a  lawful  tax.  The  appeal  must 
therefore  be  allowed. 

KA.Y,  L.J. — I  am  of  the  same  opinion.  It  is  dear  to 
my  mind  that  the  justices  had  no  jurisdiction  to 
review  the  decision  of  the  commissioners  refusing  to 
grant  a  certiflcate  of  exemption.  They  found  that 
the  respondent  was  entitled  to  a  certificate ;  in  so 
finding  they  completely  exceeded  their  jurisdiction ; 
they  are  not  made  the  judges  of  this,  nor  had  they 
before  them  the  evidence  upon  which  the  commis- 
sioners decided  to  refuse  the  certificate. 

The  rest  of  their  finding  I  understand  to  be  that 
under  the  circumstances,  although  the  respondent 
had  no  certificate  and  was  therefore,  prtmd  /bete, 
liable  to  pay  the  tax,  it  was  a  trifiing  matter.  The 
**  circumstances  "  are  that  the  respondent  was  in  their 
opinion  entitled  to  a  certificate.  Although  the  re- 
spondent refused  to  pay  the  tax,  the  justices  held  that 
his  offence  is  a  trifiing  matter.  I  cannot  think  that 
any  sensible  person  can  say  that  it  is  trifiing.  I  think 
that  the  justices  were  wrong  in  law  in  so  holding. 
The  case  did  not  fall  within  section  16  of  the  Summary 
Jurisdiction  Act,  1879,  and  the  justices  were  bound  to 
convict. 

Appeal  aUoived, 

Solicitor  for  the  appellant,  The  SoUcOor  of  Inland 
Bevenue. 
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Feb.  10. 


a  B.  Div.  \ 

(lindley  and  Kay,  L.JJ.)  ) 

Hewitt  v.  Taylor,  (o.) 

AduUeraium — MUh— Evidence  —  Analysfs  certificate— 
Evidence  of  the  defendant — Food  and  Druga  Act, 
1876  (38  <fe  39  Vict,  c,  63),  «.  21. 

In  proceedings  under  the  Food  and  Drugs  Act,  1875, 
the  certificate  of  the  analyst  is  not  conclusive  evidence  of 
the  fads  therein  stated,  even  when  the  defendant  has  not 
required  the  analyst  to  he  called  as  a  witness. 

Case  stated  by  the  justices  of  Mossley. 

Taylor  was  sommoned  under  section  6  of  the  Food 
and  Drugs  Act,  1875,  for  selling  on  the  26th  of 
April,  1895,  as  new  milk  a  substance  which  had  had 
lix  parts  of  water  added  to  CTcry  hiindred  parts  of 
tbe  poorest  new  milk. 

A  pint  of  milk  was  purchased  from  Taylor  for 
analysis.  The  analysts*  certificate  was  as  follows  : — 
"  We,  the  undersigned  public  analysts  for  the  county 
of  Lancaster  do  hereby  certify  that  we  received  on 
the  26th  of  April,  1895,  from  P.C.  Bridge  a  sample 
of  new  milk  for  analysis  (which  was  then  marked  No. 
834),  and  haTC  analysed  the  same,  and  declare  the 
result  of  our  analysis  to  be  as  follows : — We  are  of 
opinion  that  tbe  said  sample  contained  the  parts  as 
under:  2'94  per  cent,  fat,  7*98  per  cent,  other 
solids=10*92  per  cent,  total  solids,  and  that  upwards 
of  six  parts  of  water  have  been  added  to  every 
hundred  parts  of  the  poorest  milk.  Observations: 
No  chanffe  had  taken  place  in  the  constitution  of 
the  sample  that  would  interfere  with  the  analysis." 

Taylor  pleaded  '*  not  guilty,"  but  did  not  require 
the  analysts,  or  either  of  ^em,  to  be  called  as  witnesses. 
He  tendered  himself  as  a  witiiess,  and  stated  that  on 
the  day  of  the  purchase  by  the  appellant  the  milk  of 
two  cows  was  put  into  the  can  from  which  the 
purchase  was  made,  and  there  was  no  water  In  the 
oaa  when  he  began  to  milk  the  cows ;  that  he  milked 
the  cows  himself,  and  that  he  added  no  water  after- 
wards, and  no  person  but  himself  had  control  of  the 
CMii  from  the  time  the  milk  was  put  there  till  the 
time  of  the  sale  to  the  appellant.  He  stated,  further, 
that  one  of  the  cows  referred  to  had  calved  on  the 
9th  of  April,  and  for  some  time  subsequent  to  that 
and  prior  to  the  26th  of  April  he  had  noticed  that  her 
milk  was  of  poor  quality. 

The  magistrates,  having  considered  the  whole  of  the 
facts,  and  having  regard  to  tiie  respondent's  denial 
and  to  the  difficulty  of  determining  an  exact  standard 
when  adulteration  by  means  of  added  water  begins, 
and  to  the  fact  that  one  of  their  number  formerly 
owned  the  cow  which  the  respondent  stated  gave 
poor  milk  and  knew  that  that  was  so,  dismissed  the 
miQimons. 

Section  21  of  the  Food  and  Drugs  Act,  1875,  is  as 
follows :  **  At  the  hearing  of  the  information  in  such 
proceeding  the  production  of  the  certificate  of  the 
analyst  shall  be  sufficient  evidence  of  the  facts 
therein  stated,  unless  the  defendant  shall  require  that 
the  analyst  eliall  be  called  as  a  witness;  and  the 
parts  of  the  article  retained  by  the  person  who  pur- 
chased the  article  shall  be  produced,  and  the 
defendant  may,  if  he  think  fit,  tender  himself  and  his 
wife  to  be  examined  on  his  behalf,  and  he  or  she 
■hall,  if  he  so  desire,  be  examined  accordingly. 

Clay^  for  the  appellant. — As  the  respondent  did 
not  require  either  of  the  analysts  to  be  called  as  a 
witness,  the  certificate  must  be  taken  to  be  sufficient 
eWdenoe  of  the  facts  stated  therein  in  accordance 


(a.)  Beported  by  C.  G.  Wilbbaham,  Esq.,  Bar- 
lister-at-Law* 


with  the   provisions   of   section   21 :     Harrison   v. 
Richards,  45  J.  P.  652. 

F.  NewhoU,  for  the  respondent,  was  not  called 
upon. 

LiNDLET,  L.  J. — This  question  turns  upon  the  true 
construction  of  section  21.  The  analysts,  in  their 
certificate,  stated  that  there  was  6  per  cent,  of  added 
water.    That  was  what  the  analysts  chose  to  say. 

The  respondent  gives  evidence  upon  which  the 
magistrates  were  satisfied  that  no  water  was  in  fact 
added.  But  the  appellant  says  that  the  magistrates 
were  bound  to  accept  the  evidence  of  the  certificate 
as  conclusive.  That  depends  on  section  21.  But  the 
section  only  says  that  the  certificate  shall  be  sufficient 
evidence  of  the  facts  stated  therein.  It  does  not  say 
it  shall  be  conclusive.  The  section  means  that  the 
respondent  may  be  examined  to  show  that  there  has 
been  some  mistiJce.  The  magistrates  were  entitied 
to  act  on  that  evidence,  and  to  weigh  it  against  the 
evidence  of  the  certificate. 

Kay,  L.  J. — ^There  was  evidence  g^ven  on  both  sides, 
and  the  magistrate  decided  that  no  water  was  added. 
It  was  a  simple  question  of  fact.  Section  21  does  not 
mean  that  the  certificate  is  to  be  conclusive 
evidence;  it  only  says  that  it  is  to  be  sufficient 
evidence. 

The  defendant  or  his  wife  were  entitled  to  give 
evideuce  showing  that  the  certificate  was  inaccurate. 
They  did  so,  and  it  thereupon  became  the  magistrates^ 
duly  to  weigh  the  evidence,  and  come  to  a  conclusion 
of  lact. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  F.  C.  Hulton. 

Solicitors  for  the  respondent,  Emmett  ^  Co.,  for 
J.  H.  Fletcher,  Mossley. 


^B-I^^-  \  Jan    27 

(Hawkms  and  Kennedy,  JJ.)  )  Jan.  z/. 

FOBTUKB  {Appellant)  v.  Hansok  {Beapondent).  (a.) 

Adulteration  —  Milk  —  Added  water  —  Certifi^cate  of 
analyst — Bare  statement  of  result  of  analysis — Sale 
of  Food  and  Drugs  Act,  1875  (38  <fc  39  Vict.  c.  63), 
ss.  6,  18,  21 — Sale  of  Food  and  Drugs  Amendment 
Act,  1879  (42  <fe  43  Vict.  c.  30),  s.  3. 

In  a  prosecution  under  the  Food  and  Drugs  Act,  1875, 
for  the  adulteration  of  milk,  the  analyst  certified  thai 
the  sample  **  contained  o  per  cent,  of  added  water J*^ 

Held,  that  such  certificate  was  insufficient  evidence  of 
adulteration,  because,  water  being  one  of  the  natural  con^ 
stituents  of  milk,  the  certificate  shotM  have  stated  what 
standard  of  percentage  of  water  in  milk  was  adopted  by 
the  analyst  in  arriving  at  the  excess  of  5  per  cent, 
which  he  stated  was  culded. 

Special  case  stated  by  a  stipendiary  metropolitan 
magistrate. 

^  information  was  preferred  by  the  appellant,  an 
inspector  of  nuisances  for  St.  Mary,  Islingix>n,  against 
tbe  respondent  at  Clerkenwell  Police  Court.  The 
offence  charged  was  that  Hanson  did  sell  and  proceed 
to  deliver  on  the  24th  of  April,  1895,  to  Elias  Jones 
a  churn  of  milk  in  pursuance  of  a  contract  to  sell,  the 
same  not  being  of  the  nature,  substance,  and  qualily 
of  the  milk  demanded  by  the  purchaser,  in  that  it 
contained  5  per  cent,  of  added  vrater  contrary  to 

(a.)  Beported  by  Ebseqte  B«ip,  Bsq.,  Barrister. 
at-Law. 
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seotion  6  of  the  Sale  of  Food  and  DrngB  Act,  1875, 
and  of  section  3  of  the  amending  Act  of  1879. 

The  chum  of  milk,  to  which  was  attached  a  war- 
ranty in  writing,  was  sold  to  Jones  by  Haason  on  the 
24th  of  April.  The  inspector  of  nuisances  procured 
a  sample  of  the  milk  and  had  it  analysed  by  the 
public  analyst,  who  gave  his  certificate  in  the  form 
set  out  in  the  schedule  of  the  Act  filled  in  (so  far  as 
is  here  material)  as  follows :  '*  I  .  .  .  do  hereby 
certify  that  I  received  on  the  25th  day  of  ijpril,  1895, 
from  Mr.  Fortune  a  sample  of  milk  marked  as  above 
for  analysis  (which  then  weighed  20oz.)  and  have 
analysed  the  same,  and  declare  the  results  of  my 
analysis  to  be  as  follows :  I  am  of  opinion  that  the 
said  sample  contained  percentages  of  foreign  ingre- 
dients as  under — 5  per  cent,  of  added  water  to  the 
prdudice  of  the  purchaser." 

This  certificate  was  objected  to  as  being  bad 
evidence,  on  the  ground  that  it  did  not  set  out  as  the 
results  of  the  analysis  what  the  analyst  considered  to 
be  the  normal  proportion  of  water  iu  pure  milk. 

The  magistrate  rejected  the  certificate  as  bad  and 
dismissed  the  information,  but  granted  this  case  at 
the  request  of  the  appellant. 

Macmorran,  for  the  appellant. — ^The  certificate  is 
sufficiently  explicit.  It  states  that  a  foreign  substance 
2ias  been  introduced  into  the  milk — namely,  5  per 
cent  of  added  water.  If  the  respondent  desires  further 
particulars  of  the  analysis,  he  has  power  to  call  the 
analyst  and  cross-examine  him. 

Morton  Smithy  for  the  respondent. — ^The  certificate 
is  bad,  for  the  charge  here  is  not  one  of  abstraction, 
but  of  addition,  and  therefore  the  constituent  parts 
of  the  article  analysed  must  appear  in  the  certificate  : 
BakeweU  v.  Davis,  [1894]  1  Q.  B.  296,  and  Newby  v. 
8im$,  [1894]  1  Q.  B.  478,  38  SoLioiTOES*  Journal 
202.  Water,  to  a  greater  or  less  extent,  exists  in 
pure  milk,  and  the  presence  of  water  in  milk  does 
not  |>er  $e  show  that  a  foreign  substance  has  neces- 
sazily  been  introduced.  What  proportion  of  water 
should  be  deemed  to  exist  in  a  given  quantity  of  pure 
milk  has  not  yet  been  agreed  upon.  The  certificate 
must  contain  such  information  that  if  unchallenged 
would  enable  the  magistrate  to  decide  the  case  with- 
out further  evidence  Being  given. 

JUacmorran,  In  reply.—  The  case  of  Newhy  v.  8iiM 
is  no  authority  when  the  article  adulterated  with  vrater 
is  milk,  for  nulk  is  placed  on  a  different  footing  to 
other  articles  by  the  Amending  Act  of  1879.  The 
certificate  is  only  intended  to  be  primd  facie  evidence, 
and  is  in  the  form  required  by  uie  Act :  Harrison  v. 
BicJiordSt  45  J.  P.  552.  The  magistrate  ought,  there- 
fore, to  have  accepted  it  as  evidence. 

Hawkins,  J. — It  seems  to  me  that  the  certificate 
is  not  sufficient  for  the  purpose  the  Act  of  Parlia- 
ment requires  it  to  be  given.  It  was  admitted 
that  in  au  milk  in  its  normal  state  there  is  a  certain 
proportion  of  water,  and  it  has  not  been  shown  to 
my  satisfaction  that  there  is  any  known  method  by 
which  the  water  that  has  been  added  to  the  milk  can 
be  distinguished  from  the  water  which  naturally  exists 
in  the  muk  itself.  It  was  argued  that  if  any  sub- 
stance was  found  by  the  analyst  to  have  been  added, 
a  bare  statement  to  that  effect  was  sufficient.  That 
may  or  may  not  be  the  case  where  the  added 
ingredient  is  such  a  ''foreign"  substance  that  it 
could  not  possibly  exist  in  tne  artide  in  a  natural 
state  —  for  instance,  if  pepper  were  found  to  be 
present  in  the  sample  of  nulk  analysed ;  but  that  is  not 
the  question  we  have  to  decide  hera  It  is  the  duty 
of  the  magistrate  in  cases  of  this  kind  to  determine 
whether  or  not  the  charge  has  been  made  out,  and  he 
CMmot  dp  sp  on  the  e^denoe  of  the  maalyst,  unleas 


his  certificate  sets  out  the  standard  made  use  of  as 
the  basis  of  his  calculations.  If  it  were  not  so,  the 
magistrate  might  have  one  standard  of  percentages 
in  his  mind,  while  the  analyst  might  have  in  fact 
used  another.  The  bare  statement  that  so  mudi  per- 
centa^  of  added  water  was  found  in  the  sample  of 
milk  18  a  mere  statement  of  opinion.  With  reeard 
to  the  form  of  the  certificate,  it  is  the  analyst's  daty 
merely  to  analyse  and  report  the  result  of  the  analysis. 
So  far  as  he  states  in  due  form  that  result,  and  doei 
not  report  extraneous  facts  not  connected  with  the 
analysis,  his  certificate  is  good  evidence  for  the  magis- 
trate to  act  upon.  Indeed,  in  many  cases  the  cer- 
tificate is  practically  conclusive  evidence,  unless  it  is 
challenged  by  the  defendant,  who  may  require  the 
analyst  to  be  called.  It  is  the  magistrate's  doty, 
therefore,  to  decide  whether  the  certificate  is  good 
evidence  or  not,  and  in  the  present  case  the  magis* 
trate  was  right  in  refusing  to  convict  on  the  evidoioe 
of  this  certificate. 

Kennbdt,  J. — I  am  of  the  same  opinion.  Great 
power  is  given  by  the  Act  as  to  the  use  to  be  made 
of  the  certificate  of  the  analyst.  Speaking  for  myself, 
and  in  no  way  expressing  an  opinion  whether  or  not 
water  added  to  milk  is  a  foreign  substance  within  the 
meaning  of  those  words  in  the  Act  of  1875,  I  think 
that  a  certificate  to  be  evidence  must  not  merdy 
state  the  bare  result  arrived  at  by  the  analyst,  bat 
must  also  furnish  all  the  daia  required  by  the  magis- 
trate to  decide  the  question,  without  it  being  neoessaiy 
for  him  on  that  point  to  call  further  evidence.  While 
I  decline  to  say  what  may  and  what  may  not  be  a 
foreign  substance,  I  should  like  to  say  that  in  my 
opinion  it  makes  all  the  difference  in  deciding  that 
point  whether  the  presence  of  a  certain  amount  of 
the  substance  alleged  to  have  been  added  is  necessarily 
present  in  the  article  or  not ;  and  the  same  considera- 
tion applies  in  deciding  the  sufficiency  of  the  ov- 
tificate. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Stanley  Hoare, 

Solicitors  for  the  respondent,  Lidcorish  &  Co, 


Prob.  Div.  &  Adm.  Div.  )  -kf       a 

Probate.  \  ^^^'  *• 

In  the  Goods  of  Oakey.  (a.) 

AdministrcUion  —  Grant  de  bonis  non  —  Amount  of 
security. 

On  the  application  for  a  grant  de  bonis  non  the  court 
allowed  the  grant  to  go,  upon  the  usual  bond  being  given 
in  double  the  amount  of  the  unadminietered  estate. 

Motion  for  a  grant  of  letters  of  administration  of 
the  unad  ministered  personal  estate  and  eflbots  of 
Sophia  Oakey,  who  died  on  the  21st  of  August,  1891, 
a  widow  and  intestate,  to  Herbert  Oakey,  for  the  use 
of  two  minors,  children  of  the  said  Sophia  Oakey, 
until  one  of  them  should  attain  the  age  of  twenty- 
one  years,  upon  giving  a  bond  in  two  sureties  in 
double  the  amount  of  the  nnadministered  estate — 
viz.,  £12,228. 

Sophia  Oakey  at  her  death  left  five  children,  her 
only  next  of  kin. 

On  the  27  th  of  October,  1891,  letters  of  administra- 
tion were  granted  to  the  old^  duld,  Ernest  John 
Oakey,  who  intermeddled  in  the  estate,  and  died  on 


(a.)  Beported  by  J.  Geeabd  Laino,  Esq.,  Bar- 
P8ter-at-Iiaw, 
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tbe  14th  of  November,  1891,  leaving  pari  unad- 
ministered. 

On  the  ISth  of  December,  1891,  letters  of  adminis- 
tration de  bonia  non  were  granted  to  the  said  Herbert 
Oakey,  a  half-brother  of  uie  deceased,  and  the  curator 
or  guardian  duly  elected  by  the  four  surviving 
ohilcuren,  who  were  all  minors,  to  take  the  srant  for 
their  use  and  benefit  until  one  of  them  shomd  attain 
the  age  of  twenty-one  years.  This  jmnt  ceased  by 
the  second  child,  Sophia  Kathleen  Oakey,  attaining 
the  age  of  twenty-one  years  on  the  22nd  of  February, 
1893.  She  having  in  writing  renounced  her  right  to 
the  grant,  and  the  other  children  having  elected 
Herbert  Oakey  as  their  Ruardian  for  this  purpose,  a 
sioiilar  application  to  i£e  present  was  maae  to,  and 
on  the  2nd  of  May,  1893,  granted  b^,  Gbrell  Barnes, 
J.,  the  unadministered  estate  then  being  £18,390. 

This  ^nJit  ceased  on  the  23rd  of  May,  1895,  by  the 
third  child,  Evelyn  Susan  Oakey,  having  attained  the 
age  of  twenly-one  years ;  whereupon  she  renounced 
her  right  to  the  ^n^t>  c^^  the  remaining  two  minors 
appointed  in  writing  Herbert  Oakey  their  guardian 
for  the  purpose  of  tUs  application. 

PrieUletft  in  support  of  the  motion. 

GoREix  Baritbs,  J.,  granted  the  motion. 

Motion  allowed. 

Solicitor,  Daniel  Stock, 


March  2. 


From  C.  A.  \ 
(England),  j 

Ex  parte  Barites.  (a.) 

Chmpany  —  Winding  up  —  Public  examination — Cfem- 

panie9  {Winding-up)  Act,  1890,  0.  8,  eub'Sectiona  1, 

2,  3,  ?• 

TAc  words  **  after  consideration  of  any  such  rwort  *' 
in  sub-section  (3)  of  section  8  of  the  Companies  {Wind- 
ing-up) Ad,  1890,  have  reference  to  the  ** further 
report  or  further  reports  *'  mentioned  in  sub-section  (2). 
and  do  not  refer  to  the  **  preliminary  report "  mentioned 
in  sub-sedion  {I)  of  tJiat  section* 

The  court  has  no  jurisdiction  under  sub-sedion  f  3)  of 
section  8  to  order  any  person  to  attend  and  be  publicly 
examined  unless  the  official  receiver  has,  in  addition  to 
the  preliminary  report  mentioned  in  sub-sedion  (1), 
maJk  a  *^ further  report  or  further  reports**  in  the 
terms  of  sub-sedion  (2)  stating  matters  showing  that  in 
his  opinion  a  fraud  has  been  committed  by  the  person 
somht  to  be  examined. 

Ex  parte  Barnard,  In  re  Ghreat  Kruger  Gold  Mining 
Co.,  40  W,  R.  625,  641,  [1892]  3  Ch.  307,  explained. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lindley  and  Kay,  L.JJ.)  dated  the  29th  of 
May,  1895,  affirming  an  order  of  Vaughan  Williams, 
J.,  which  refused  an  ex  parte  application  of  the  appel- 
lant, who  is  the  official  receiver  under  the  Companies 
Acts,  1862  to  1890,  for  an  order  directing  the  attend- 
ance for  examination  pursuant  to  section  8,  sub-sec- 
tion (3)  of  the  Companies  (Winding-up)  Act,  1890,  of 
the  pmons  named  in  the  schedule  to  the  official 
xeoeiver's  report. 

The  winmng-up  order  was  made  on  the  7th  of 
Kovember,  1894,  and  on  the  11th  of  March,  1895,  the 
i^B^yi^l  receiver  made  his  preliminary  report  under 

(a.)  Beported  by  C.  H.  Grafton,  Esq.,  Barrister- 
at-Law. 


sub-section  (1)  of  section  8  of  the  Companies  (Wind- 
ing-up) Act,  1890,  in  which  he  stated  his  opinion 
that  further  inquiry  was  desirable  as  to  the  conduct 
of  the  business,  and  in  particular  as  to  the  character 
of  the  investments  of  capital  and  the  insuffici^t 
record  of  large  payments  made.  But  the  official 
receiver  had  made  no  ''further  report"  under  sub- 
section (2)  of  section  8. 

Vaughan  Williams,  J.,  made  no  order  upon  the 
application,  considering  that  a  "further  report" 
under  sub-section  (2)  of  section  8  was  necessary ;  and 
this  was  affirmed  by  the  Court  of  Appeal. 

The  official  receiver  appealed. 

The  case   turned  upon  the   construction  of    the 
Companies  (Winding-up)  Act,  1890,  s.  8,  which  pro 
vides  so  far  as  is  material  as  follows : — 

Sub-section  (1) :  "  Where  the  court  has  made  an 
order  for  winding  up  a  company,  the  official  receiver 
shall,  as  soon  as  practicable  aiter  receipt  of  the 
statement  of  the  company's  affairs,  submit  a  pre- 
liminary report  to  the  court : 

(a)  As  to  the  amount  of  capital  issued,  subscribed, 
and  paid  up,  and  the  estimated  amount  of  assets  and 
liabiuties;  and 

(M  If  ^e  company  has  failed,  as  to  the  causes  of 
the  failure ;  and 

(c)  Whether  in  his  opinion  further  inquiry  is  de- 
sirable as  to  any  matter  relating  to  the  promotion, 
formation,  or  fulure  of  the  company,  or  the  conduct 
of  the  business  thereof. 

Sub-section  (2):  *'The  official  receiver  mav  also, 
if  he  thinks  fit,  make  a  further  report,  or  further 
reports,  stating  the  manner  in  which  the  company 
was  formed,  and  whether  in  his  opinion  any  fraud 
has  been  committed  by  any  person  m  the  promotion 
or  formation  of  the  company,  or  by  any  oirector  or 
other  officer  of  the  company  in  relation  to  the  com- 
pany since  the  formation  thereof,  and  any  other 
matters  which  in  his  opinion  it  is  desirable  to  bring 
to  ^e  notice  of  the  court. 

Sub-section  (3) :  '*  The  court  may,  after  considera- 
tion of  any  such  report,  direct  that  any  person  who 
has  ta^en  any  part  in  the  promotion  or  formation  of 
the  company,  or  has  been  a  director  or  officer  of  the 
company,  uiall  attend  before  the  court  on  a  day 
appointed  by  the  court  for  that  purpose,  and  be 
publicly  examined  as  to  the  promouon  or  formation 
of  the  company,  or  as  to  the  conduct  of  the  business 
of  the  company,  or  as  to  his  conduct  and  dealings  as 
a  director  or  officer  of  the  company. 

Sub-section  (7):  '*The  person  examined  shall  be 
examined  on  oath,  and  it  shall  be  his  duty  to  answer 
all  such  questions  as  the  court  majr  put,  or  allow 
to  be  put,  to  him.  The  person  examined  shall  at  his 
own  cost,  prior  to  such  examination,  be  furnished 
with  a  copy  of  the  official  receiver's  report,  and  shall 
^o  at  his  own  cost  be  entitled  to  employ  at  such 
examination  a  solicitor  with  or  without  counsel,  who 
shall  be  at  liberty  to  put  such  questions  to  the  person 
examined  as  tJiie  court  may  deem  just  for  the  purpose 
of  enabling  that  person  to  explain  or  quahfy  an^ 
answers  given  by  nim.  Provided  always,  that  if 
such  person  is,  in  the  opinion  of  the  court,  exculpated 
fro  n  any  charges  maae  or  suggested  against  him, 
the  court  may  allow  him  such  costs  as  Uie  court  in 
its  discretion  may  think  fit." 

Sir  R.  E.  Webster,  ^.G^.,  and  Ingle  Joyce  {W.  B. 
Lindley  with  them),  for  the  appellant.— This  is  prac- 
tically an  appeal  from  Ex  parte  Barnard,  In  re  The 
Great  Kruger  Gold  Mining  Co.  (1),  40  W.  E.  625,  641, 
[1892]  3  Ch.  307.  In  the  Bertram  Luipaard*s  Vlei 
Gold  Mining  Co,  (3),  40  W.  E.  689,  691,  [1892]  3  Ch. 
332,  Lindley,  L.J.,  corrected  the  language  which  he 


had  used  in  Ex  parte  Barnard, 
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Lord  Halsburt,  C. — I  have  endeavoured,  as  well 
as  I  oonld,  to  keep  my  mind  free  from  the  prejudice 
which  may  have  existed  in  it  from  my  memory  of 
what  took  place  at  the  time  of  the  passing  of  tbe  Act 
which  we  have  to  construe  in  tbis  case.  I  have 
^endeavoured  to  steel  myself  against  any  impression 
derived  from  what  then  took  place,  and  simply  to  look 
at  the  language  of  the  statute  aiS  if  I  had  never  heard 
of  it  before. 

I  cannot  help  thinking,  with  the  utmost  deference 
to  the  judicial  opinions  that  have  been  g^ven,  that  the 
provisions  are  reasonablv  plain.  The  Legislature  for 
very  obvious  reasons— k^dvious  I  mean  when  one  looks 
at  what  the  course  of  legislation  has  been  with  refer- 
ence to  the  formation  of  companies  and  the  conduct 
and  management  of  them — thought  that  there  might 
be  cases  in  which  it  would  be  very  desirable  to  have 
persons,  who  might  be  supposed  to  have  some  personal 
interest  in  the  conduct  and  management  of  companies, 
brought  to  the  test  of  a  pubhc  examination,  and 
accordingly  the  Legislature — the  court  in  the  first 
instance  having  made  an  order  for  winding  up  a  com- 
pany— imposed  upon  the  official  receiver  a  duty  as  soon 
as  practicable  after  the  receipt  of  a  statement  of  the 
company's  affairs  to  submit  a  preliminary  report  to 
the  court.  That  preliminary  report  was  to  contain 
**  the  amount  of  capital  issued,  subscribed,  and  paid 
up,  and  the  estimated  amount  of  assets  and 
liabilities."  That  was  an  actual  duty  cast  upon  the 
official  receiver.  If  the  company  had  failed,  he  was  to 
report  **  as  to  causes  of  the  failure,"  and  whether  in 
the  opinion  of  the  official  receiver  "  further  inquiry 
is  desirable  as  to  any  matter  relating  to  the  pro- 
motion, formation,  or  failure  of  the  company  or  the 
conduct  of  the  business  thereof."  So  far  there  seems 
to  be  no  difficulty,  and  no  necessity  for  further  ex- 
position of  the  object  and  meaning  of  the  legislation 
that  was  then  arrived  at. 

But  then  there  came  what  seems  to  me  to  be  an 
absolutely  independent  and  separate  set  of  provisions, 
and  that  was  that  if  the  official  receiver  tnought  fit 
he  was  to  make  a  further  report.  It  is  left  to 
him  to  do  it  if  he  thinks  fit  —  it  is  not  made 
necessary  for  him  to  do  it  in  every  case,  but  only 
in  such  cases  as  in  his  judgment  demand  such  a 
course  to  be  pursued.  '*  If  he  thinks  fit,"  he  is  to 
(*  make  a  further  report  or  further  reports,  stating 
the  manner  in  which  the  company  was  formed,  and 
whether  in  his  opinion  any  fraud  has  been  committed 
by  any  person  in  the  promotion  or  formation  of  the 
company,  or  by  any  director  or  other  officer  of  the 
company  in  relation  to  the  company  since  the 
formation  thereof,  and  any  other  matters  which  in 
his  opinion  it  is  desirable  to  bring  to  the  notice  of 
the  court "  (sub-section  (2) ). 

The  next  sub-section  (sub-section  (3) ),  upon  which 
the  whole  question  turns,  begins  with  these  words : 
'<  The  court  may,  after  the  consideration  of  any  such 
report."  Now  the  first  question  which  arises  is  as 
to  a  point  on  which  Mr.  Ingle  Joyce  relies ;  he  says 
he  i^es  on  the  literal  meaning  of  the  words.  I 
confess,  to  my  mind,  reading  those  words  as  I  have 
read  them,  it  seems  to  me  reasonably  plain  that 
the  word  *'  such  "  there,  refers  to  the  last  precdding 
provision,  and  that  what  the  draftsman  was  doin^ 
was  this :  After  having  provided  for  the  generel 
preliminary  report  whicm  has  reference  to  the  status 
and  conduct  of  the  company  and  its  affairs,  the 
draftsman  goes  on  to  provide  that  where  a  specific 
report  has  been  made  with  reference  to  some  person 
who  has  committed  a  fraud  (I  will  say  a  word  pre- 
sently as  to  what  I  mean  by  '*some  person")  the 
court  is  then  invested  with  a  new  jurisdiction.  *'  The 
court  may,  after  consideration  of  any  such  report, 
direct  that  any  person  who  has  taken  any  part  iu  the 


promotion  or  formation  of  the  company,  or  has  been 
a  director  or  officer  of  the  company,  shall  attend 
before  the  court  on  a  day  appointed  by  the  court  for 
that  purpose,  and  be  publicly  examined  as  to  tho 
promotion  or  formation  of  the  company,  or  as  to  the 
conduct  of  the  business  of  the  company,  or  as  to  his 
conduct  and  dealings  as  a  director  or  officer  of  the 
company  "  (sub-section  (3)  y 

Now,  iu  the  first  place,  it  is  difficult  to  imagine 
what  can  be  the  sense  or  meaning  of  those  provisiumi, 
unless  they  have  reference  to  the  report  which  oalls 
attention  to  the  fact  that  some  person  has  committed 
a  fraud  in  the  promotion  or  formation  of  the  com- 
pany, or  since  the  promotion  or  formation  of  the 
company.  Those  two  provisions  seem  to  be  oorr^- 
tive.  What  is  the  sense  or  meaning  of  them  unless 
they  are  correlative  ?  And  if  they  are,  certain  conse- 
quences are  to  follow.  What  are  the  consequences  ? 
At  first  sight  one  would  say  that,  if  the  object  is  a 
public  examination,  and  if  the  public  examination  is 
to  be  upon  the  subject  which  has  been,  by  the  hy- 
pothesis, called  to  the  attention  of  the  court  by  any 
such  report,  the  person  against  whom  the  allegation 
is  made  is  naturally  the  person  who  is  to  be  brought 
before  the  court  and  examined  in  respect  of  it.  I 
mean  the  broadest  possible  view  of  any  such  legisla* 
tion  would  .at  once  suggest  that  the  person  who  has 
been  reported  as  guilty  of  fraud  is  to  be  examined, 
and  he  must  answer — ^he  is  to  be  summoned  to  answer 
— upon  the  subject.  Certain  consequences  follow  upon 
that.  If  he  is  summoned,  and  if  he  is  exculpated,  he 
is  to  get  his  costs ;  if  not,  he  is  to  be  brought  there  at 
his  own  expense.  There  are  provisions  wherebv, 
before  he  is  examined,  *'the  person  examined  shall, 
at  his  own  cost,  prior  to  such  examination,  be  fur- 
nished with  a  copy  of  the  official  receiver's  report, 
and  shall,  also  at  his  own  cost,  be  entitled  to  empby 
at  such  examination  a  solicitor  with  or  without 
counsel,  who  shall  be  at  liberty  to  put  such  ques- 
tions," and  so  on.  If  all  these  provisions  have  refer- 
ence to  a  person  who  is  incriminated  by  the  rqK>rt, 
and  who  is  brought  there  in  the  position  of  a  person 
against  whom  a  suggestion  is  made  that  he  has  been 
guilty  of  fraud,  the  whole  system,  the  whole  oode 
thereby  created,  is  intelligible  and  rational,  and  one 
can  understand  what  the  meaning  of  each  part  of  it 
is ;  each  part  of  it  refiects  light  upon  the  rest.  But 
if,  because  A.  has  been  found  gmlty — I  mean  found 
guilty  in  a  preliminary  sense,  ^t  is  to  say,  that  a 
preliminary  case  has  been  made  against  him  as  being 
guilty  of  fraud— if  because  A.  has  been  in  that  sense 
incriminated  by  the  official  receiver,  B.  can  be  sum- 
moned, and  B.  can  be  made  subject  to  all  these  con- 
sequences, although  no  preliminary  charge  of  fraud 
has  been  made  against  him  at  all,  the  whole  thing 
becomes  irrational  and  unintelligible. 

I  confess  I  entertain  not  the  smallest  doubt  that 
the  meaning  of  this  legislation  is  that,  in  order  to 
give  the  court  jurisdiction  to  make  such  an  order, 
there  must  be  a  finding  of  fraud  and  a  finding  of  a 
fraud  against  an  individual  who  is  by  that  made 
subject  to  being  summoned  before  the  court,  and  is 
compelled  to  answer,  whether  the  answer  incrimi- 
nates him  or  not ;  but,  beinff  exculpated,  receives  his 
costs.  I  confess  I  am  unaoJe,  looking  at  the  whole 
of  the  legislation  on  the  subject,  to  entertain  the 
least  doubt  that  that  was  what  the  Legislature 
intended  ;  and  I  am  a  little  surprised,  I  confess,  that 
there  should  have  been  any  doubt  that  fraud  must  be 
found ;  by  which  I  do  not  mean  that  the  particular 
word  **  fraud "  must  be  used,  but  that  such  facts 
must  be  found  by  the  official  receiver  as  suggest 
fraud  against  the  person  incriminated,  and  that  there 
must  be  an  individual  person  incriminated.  It  is  not 
that  there  is  a  general  finding  that  fraud  most  have 
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existed  somewhere,  which  would  mean  nothing ;  bat 
there  must  be  an  indiyidaal  person  pointed  to,  and  in 
respect  of  whom  all  these  difTerent  provisions,  for  his 
protection  as  well  as  for  his  being  made  an  example 
of,  become  perfectly  reasonable.  In  the  event  of 
there  bein^^  no  fraud  found,  or  in  the  event  of  there 
being  no  mdividual  pointed  out  as  being  suggested 
to  be  guilty  of  fraud,  I  entertain  no  doubt  that  the 
court  has  no  jurisdiction  to  make  any  such  order  for 
a  public  exammation. 

All  the  observations  that  have  been  addressed  to  us 
with  reference  to  the  necessity  of  an  inquiry  and  so 
forth  are  disposed  of  by  the  mere  existence  unre- 
pealed of  the  116th  section  in  the  Act  of  1862.  There 
are  there  ample  means  of  inquiry ;  no  injustice  or 
want  of  investigation  into  the  aSam  of  the  company 
can  possibly  occur  if  that  provision  is  put  into  force. 
This  later  provision  is  by  itself  a  kind  of  penal  sec- 
tion against  a  fraudulent  director,  officer,  or  pro- 
moter ;  and,  inasmuch  as  it  is  directed  to  that  person 
and  to  tiiat  person  alone,  it  seems  to  me  that  it  fol- 
lows as  essential  to  the  jurisdiction  of  the  court  that 
there  should  be  a  preliminary  finding,  which  is  the 
foundation  of  that  iurisdiction — ^namely,  that  fraud 
has  been  committed  by  the  individual  person  who  is 
pointed  out  by  the  report ;  and  in  the  absence  of  that 
finding  I  am  of  opinion  that  the  court  would  have  no 
jurisdiction. 

Under  those  droumstances  I  move  your  lordships 
that  this  appeal  be  dismissed. 

Lord  Watson. — I  am  of  opinion  that  the  court 
has  no  statutory  jurisdiction  to  direct  a  public 
examination  under  sub-section  3  except  upon  con- 
sideration of  a  further  report  made  oy  tibe  official 
receiver  in  terms  of  sub-section  2.  I  am  also  of 
opinion  that  the  power  committed  to  the  court  by 
that  sub-section  has  no  application  to  any  one  of  the 
persons  therein  mention^  who  is  not  inculpated  in 
m  this  sense,  and  that  a  primd  facie  case  of  fraud  on 
his  part  is  disclosed  b^  the  further  report. 

I  therefore  concur  in  the  judgment  that  has  been 
moved. 

Lord  HsRSGHELL. — I  am  of  the  same  opinion.  I 
think  that  the  natural  construction  of  the  words 
"  any  such  report "  in  sub-section  3  is  to  refer  them 
to  the  report  or  reports  which  are  mentioned  in  sub- 
section 2.  But,  in  addition  to  that,  it  seems  to  me 
that  the  other  provisions  contained  in  the  section 
make  it  dear  that  such  must  have  been  the  meaning. 
Sub-section  7  applies  to  every  case  in  which  an 
order  for  examination  is  made;  and  I  think  sub- 
section 7  is  only  reasonably  applicable  in  the  case  of 
a  person  inculpated  in  a  report  of  the  official  recdver. 
Of  course  I  do  not  mean  for  a  moment  to  suggest 
that  the  official  recdver  must  use  any  particular  lan- 
gua^  in  the  report  which  he  makes  under  sub-section 
2 ;  it  must  appear  from  that  report  that  in  his  opinion 
a  fraud  has  been  committed  by  A.  or  B.  or  C.,  as 
the  case  may  be,  in  order  to  justify  an  order  for 
the  examination  of  A.  or  B.  or  C.  Of  course  no 
form  of  words  would  be  necessary,  and  although  the 
matter  is  left  to  the  discretion  of  the  officud  re- 
cdver, I  think  none  the  less  it  would  be  his  duty  to 
exercise  that  discretion  in  the  particular  way  of 
making  a  report,  if  in  his  opinion  there  were  a  case 
of  fraud  established  by  the  facts  against  any  particu- 
lar person  or  persons. 

ifow  these  providons,  I  think,  must  be  read  in  the 
light  of  the  providons  of  the  Companies  Act,  1862, 
which  were  left  existing  when  this  later  legislation 
was  passed.  The  court  had  the  fullest  power  to 
summon  before  it  anyone  it  pleased  within  the 
limits  specified  in  section  115  ox  that  Act,  which  I 
think  would  have  included  any  person  who  could 


ffive  information  that  would  lead  to  proceedings 
for  the  recovery  of  money  for  the  benefit  of  the 
company.  And  I  think  that  an  object,  if  not 
the  only  object,  of  the  1st  sub-section  of  this 
section  8  was  to  impose  on  the  official  receiver  at  an 
early  period,  the  duty  of  bringing  before  the  court 
information  upon  certain  matters  connected  with  the 
companv  which  would  be  very  important  in  guiding 
the  judgment  of  the  court  as  to  the  persons  who 
ought  to  be  summoned  under  section  115.  I  think 
there  is  a  purpose  amply  suffident  to  be  served  by  the 
report  under  sub-section  1,  without  supposing  that  it 
was  intended  upon  that  report  to  found  the  pro- 
ceedings referred  to  in  sub-section  3  and  the  following 
sub-sections. 

Now,  in  section  115  of  the  Act  of  1862,  although 
all  the  persons  there  referred  to  might  be  summonM, 
they  could  only  be  summoned  on  a  tender  to  them  of 
their  reasonable  expenses  of  coming  to  be  examined. 
When  we  deal  with  the  providons  of  the  present 
Act,  which  it  must  be  remembered  are  intended 
to  operate  side  by  side  with  section  115,  we  find 
that  the  expense  in  the  first  instance  is  cast 
absolutdy  upon  the  person  to  be  examined.  He 
must  b^  even  the  expense  of  knowing  what 
he  is  to  be  examined  about.  The  official  re- 
ceiver's report  is  only  to  be  had  upon  those  terms ; 
and  the  later  providons  (as  to  which  I  will  say  some- 
thing in  a  moment),  about  allowing  him  costs  if  he 
exctupates  himsdf  from  the  charges,  show  that 
intention  dearly.  Now,  that  is  perfectly  intelligible 
if  you  suppose  that  the  person  referred  to  in  sub- 
section 3  and  the  subsequent  sub-sections  is  an  in- 
culpated person ;  otherwise  it  is  unintelligible.  If  he 
is  not  a  person  who  is  primd  fads  to  olame,  why 
should  he  be  put  to  the  expense  of  ascertaining  what 
the  diarge  against  him  is  r  why  should  all  the  costs 
be  thrown  upon  him  ?  and  why  should  he  not  have 
any  expenses  tendered  to  him?  It  is  quite  unin- 
telligible why  he  shotdd  be  put  in  that  podtion  if  he 
is  aperson  in  no  way  appearing  to  be  inculpated. 

WiieD.  one  comes  to  look  at  sub-section  7,  it  is 
quite  dear  that  the  court  can  only  allow  expenses  to 
a  person  ordered  to  attend  for  examination  if  in  the 
opinion  of  the  court  he  is  exculpated  from  any  of  the 
charges  made  or  suggested  against  him.  Both  the 
Attomey-Gkoieral  and  Mr.  In^e  Joyce  conceded  that 
those  words  were  only  applicable  when  the  person 
was  inculpated  in  the  report  of  the  official  recdver. 
If  their  construction  ^  right,  you  have  this  prepos- 
terous result.  Ton  have  A.,  we  will  say,  inculpated 
in  the  report  of  a  charge  of  fraud.  It  is  suggested 
that  B.  and  C.  were  co-directors  with  him,  or  co- 
officials  of  some  kind  or  other,  and  you  have  an  order 
made,  and  as  the  appdlant's  counsd  say  properly 
made,  for  the  examination  of  A.  and  B.  and  C,  and 
then  on  the  examination  it  turns  out  that  none  of 
these  persons  were  to  blame.  Then  A.  applies  for  his 
costs.  '*  Tes,"  say  the  court,  ''  you  are  exculpated, 
and  we  will  g^ve  you  your  costs."  But  when  B.  and 
C.  come  the  answer  is,  "No,  you  have  not  been 
exculpated,  because  you  were  never  charged,  and 
therefore  you  must  bear  the  expenses  yoursdves.*' 
Such  legislation  would  be  absolutely  preposterous. 
The  only  construction  of  the  legidation  that  can 
make  it  reasonable  is  that  the  only  persons  who  can 
be  ordered  to  be  examined  and  attend  at  thdr  own 
expense  are  those  who  are  primd  facie  inculpated. 
It  IS  quite  reasonable  that  they  should  be  required  to 
attend  at  their  own  expense.  They  are  saved  from 
injustice  by  the  providon  that  if  they  are  exculpated 
the  court  can  and  doubtless  will  give  them  their  costs. 
If,  on  the  other  hand,  persons  could  be  examined  at 
their  own  expense  who  could  not  be  allowed  thdr 
costs  however  dear  it  might  be  that  they  had  done 
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nothing  whatever  that  oould  be  the  subject  of  blame, 
the  provision  would  oertainly  be  very  harsh,  very 
unjust,  and  very  unreasonable. 

Therefore,  when  all  the  provisions  are  regarded 
together,  and  also  the  enactment  existing  in  section 
116  of  the  Act  of  1862,  it  seems  to  me  that  the 
intention  of  the  Legislature  is  reasonably  dear, 
nor  is  there  any  miMhief  that  I  can  see  likely 
to  arise  from  such  a  construction.  If  it  were  the 
case  that  the  report  of  the  official  receiver  on  such 
a  point  must  be  made  once  for  all,  so  that,  if 
there  appears  a  primd  facte  case  against  A.  for  a 
public  examination,  he  never  afterwards  could  make  a 
report  which  would  lead  to  the  public  examination  of 

B.  or  C,  it  might  be  said  that  mischief  might  arise. 
But  it  is  dear  that  if  there  is  not  at  the  outset  a  case 
of  fraud  shown  against  anybody  but  A.,  then  B.  and 

C,  who  are  officials  of  the  company,  and  are  supposed 
to  know  something,  or  may  perhai>s  be  suspected  of 
being  concerned  in  sometlung,  which  was  improper, 
can  still  be  summoned  for  examination  under  section 
115.  It  may  wdl  be  that  something  which  transpires 
in  the  public  examination  of  A.  will  show  the 
necessity  of  summoning  B.  or  0.  under  section  115. 
If,  when  they  are  examined  under  section  115,  it 
turns  out  that  there  is  no  cause  for  believing  them  to 
have  been  guilty  of  fraud,  the  matter  will  of  course 
end  there.  They  will  have  been  examined,  they  will 
have  g^ven  all  the  information  they  cao,  and  no  fur- 
ther steps  will  be  necessary.  But  if  that  leads  to  a 
jmmd  facie  case  of  fraud  against  them,  they  are  not 
to  be  exempted  in  any  way  from  a  public  examina- 
tion ;  it  is  still  open  to  the  official  receiver  to  make  a 
futher  report  about  their  conduct,  upon  which  their 
public  examination  will  ensue. 

It  seems  to  me,  therefore,  that  while  the  construc- 
tion which  your  lordships'  House  is  putting  upon 
this  section  will  in  many  cases  prevent  injustice,  it 
will  in  no  case  prevent  justice  being  done,  and  the 
fullest  inquiry  b^g  made  in  all  legitimate  cases. 

Lord  Magnaohten  and  Lord  Morris  concurred. 

Lord  Shand.^I  also  concur ;  and  I  only  venture 
to  add  to  what  has  been  said  by  Lord  HersoheU  that 
it  occurs  to  me  that  there  might  be  an  examination  of 
directors  other  than  those  named  originally,  witiiout 
haviuff  recourse  to  section  115.  I  venture  to  suggest 
that  11  it  appeared  upon  the  examination  of  a  person 
A.,  who  had  been  inculpated,  that  B.  and  C.  are  in  a 
somewhat  similar  position,  then  the  official  receiver 
might  in  that  case  make  a  second  or  further  report, 
witiiout  having  recourse  to  the  power  under  section 
115.  In  all  other  respects  I  quite  agree  with  what  my 
noble  and  learned  friends  have  said. 

Lord  Hbrsohbll. — ^In  consequence  of  what  Lord 
Shand  has  just  said,  I  wish  to  explain  that  I  did  not 
intend  to  impLif  that  procedure  under  section  115 
would  be  a  oon<ution  precedent  to  any  further  report 
justifying  any  further  order,  but  merdy  that  what 
came  out  might  render  an  examination  under  section 
115  desirable,  and  that  it  might  be  taken,  notwith- 
standing the  previous  report. 

Lord  Dayey. — I  concur. 

Appeal  diemieeed. 

8olidtor,  SolicUor  to  the  Board  of  Trade. 


(Souct  Of  Appeal* 

From  Q.  B.  Div.  1 

(Lord  Esher,  M.B.,  and  Lopes  >  March  6. 

and  Eigby,  L.J  J.)  J 

DUBOWSKI  V.  Gk)LD8TBIN.  (a.) 

Restraint  of  trade — Covenant — Validity — ReaeonabUneee 
— Partial  ef^orcemenk 

The  defendant,  on  entering  the  service  of  the  plaintiff, 
a  milkman,  agreed  thcU  he  would  not  during  the  oon* 
tinuance  of  such  service,  or  at  any  time  thereojier,  serve, 
solicit,  or  interfere  with,  for  his  own  benefit  or  for  the 
hennfU  of  any  person  other  than  the  plaintiff,  *^any  of 
the  customers  which  shall  at  any  time  be  served  by  or 
then  belonging  to  the  employer**  in  his  business;  the 
plaintiff's  business  uhu  then  carried  on  exclusively  in  the 
locality  of  St.  George* s-in-the- East, 

Held,  that  the  agreement  referred  only  to  the  6tm- 
ness  as  then  carried  on  by  the  plaintiff  in  that  locality, 
and  would  not  apply  to  a  new  business  started  by 
the  plaintiff  in  any  other  locality,  and  that  the 
restraint  was  reasonable  as  to  space ;  that  the  oovenaxA 
was  severable,  and  an  injunction  could  be  granted 
restraining  the  drfendant  from  serving  persons  who 
were  customers  of  the  plaintiff  during  the  time  when 
the  defendant  was  in  the  plaintiff's  service. 

Appeal  of  the  defendant  from  a  decision  of  a 
Divisional  Court  (Yaughan  Williams  and  Wright,  JJ.) 
varying  the  judgment  of  his  honour  Judge  Bacon  at 
the  Whitechapd  Ck>unty  CSourt 

The  plaintiff  was  a  dairyman,  carrying  on  his  busi- 
ness at  several  shops  in  different  parts  of  St.  Gteorge*s- 
in-the-East.  By  an  agreement,  dated  the  2nd  of 
May,  1892,  the  defendant  agreed  to  serve  the  plain- 
tiff in  his  business  as  a  milk  carrier  and  general 
servant.  The  agreement  contained  the  foUowing 
covenant  on  the  part  of  the  defendant:  **The 
employee  shall  not  nor  will  during  the  continnanoe  of 
such  service,  or  at  any  time  thereafter,  serve  or  cause 
to  be  served  for  his  own  benefit,  or  for  the  boiefit  of 
any  other  person  or  persons  or  any  company,  dther 
directly  or  indirectly,  or  solicit  or  in  any  way  inter- 
fere with  or  cause  to  be  solidted  or  interfered  with 
any  of  the  customers  which  shall  at  any  time  be 
served  by  or  then  bdonging  to  the  employer,  his 
successors  or  assigns,  in  the  said  business.*' 

The  defendant  left  the  plaintiff's  service  in  1895, 
and  the  plaintiff  alleged  that  since  that  time  the 
defendant  had  committed  a  breach  of  the  covenant. 

The  county  court  judge  gave  judgment  for  the 
plaintiff,  granting  an  injunction  in  the  terms  of  the 
covenant  and  damages. 

The  Divisional  Court  varied  the  judgment  by  limit- 
ing the  injunction  so  as  to  restrain  the  defendant 
from  serving  only  such  persons  as  were  cnstom^v  of 
the  plaintiff  during  the  time  when  the  defendant  was 
in  his  service. 

The  defendant  appealed. 

Jessel,  for  the  defendant. — ^The  oovenant  by  the 
defendant  is  much  wider  than  is  reasonably  nnnrninry 
for  the  plaintiff's  protection,  and  therefore  cannot  be 
enforced.  The  covenant  is  unlimited  as  to  the  place 
in  which  the  plaintiff's  business  may  be  carried  on, 
and  it  also  prevents  the  defendant  from  serving  any 
person  who  ma^  at  any  future  time  become  a  costomer 
of  the  plaintiff.  The  Divisional  Oourt  held*  on  the 
authority  of  Baines  v.  Oeary,  S5  Ch.  D.  164,  35  W.  &. 
Dig.  64,  that  the  covenant  was  severable.  A  ooreittat 

(a.)  Reported  by  F.  O.  Bobinson,  Bsq.,  Barrister- 
at-Law. 
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such  ms  this  is  not  severable,  and  Bainea  y.  Geary  was 
wrongly  dedded:  see  comments  of  Ohitty,  «f.,  in 
Baker  v.  Hedgecock,  36  W.  B.  840,  39  Ch.  D.  520. 

He  dted  NichoUs  ▼.  StretUm,  7  Beav.  42 ;  Pnce  y. 
Qrtm,  16  M.  ft  W.  346 ;  Bannie  v.  Irvine,  7  M.  &  G. 
969. 

^  E.  Shortt  (with  him  Choynne  James),  for  the  plain- 
tiff.— The  covenant  is  reasonable,  but,  if  not,  that  part 
which  relates  to  persons  who  become  the  plaintiff's 
onstomers  after  the  defendant  left  him  may  be  dis- 
regarded and  an  injunction  granted  as  to  the 
remainder. 

Jesael  replied. 

Lord  EsHBR,  M.B. — ^In  this  case  there  is  an  agree- 
ment with  regard  to  a  particnlar  business  bv  which 
the  defendant,  who  was  formerly  in  the  plaintiff's 
employ,  undertook  not  to  carry  on  business  in  a 
certain  manner. 

The  Divisional  Ck>urt  have  granted  an  injunction 
in  res|>ect  of  the  agreement,  and  the  question  for  this 
court  is  whether  the  injunction,  as  granted  by  the 
Diviflianal  Ck>urt,  can  be  supported.  We  must  first 
construe  the  agreement  according  to  the  ordinary 
canons  of  construction.  The  agreement  relates  to 
the  business  of  a  milkman  carried  on  in  St.  G^rge's- 
in-the-East.  The  plaintiff  had  several  shops,  but 
they  were  all  in  that  locality ;  and  it  is  there,  and 
nowhere  else,  that  Ihe  business  is  carried  on.  Gkoieral 
words  are  used  in  the  agreement  which  might  apply 
to  any  business,  but  they  are,  in  fact,  applied  only  to 
this  particular  business  to  which  the  agreement 
relates.  If  the  plaintiff  were  to  transfer  his  business 
to  some  other  locality  so  remote  that  the  business 
could  not  be  carried  on  from  St.  G^rge's-in-the- 
East,  then  it  would  not  be  tbe  same  business,  but  it 
would  be  an  altogether  different  business.  I  think, 
therefore,  that  the  locality  to  which  the  agreement 
applies  is  fixed.  The  covenant  entered  into  by  the 
defendant  was  as  follows.  [His  lordship  read  tbe 
covenant.]  The  agreement  refers  to  something 
which  the  defendant  might  do  after  leaving  the 
plaintiff's  employment. 

Now,  the  plaintiff's  customers  are  obviouslv  divisi- 
ble into  two  sets.  First,  there  are  those  who  were 
customers  at  the  time  the  defendant  was  in  the 
plaintiffs  employment.  They  would  therefore  be 
kziown  to  the  defendant,  and,  according  to  what  is,  in 
my  opinion,  the  true  construction  of  the  agreement, 
the  defendant  undertakes  not  to  interfere  with  them 
after  he  has  left  the  plaintiff's  service. 

Hut  then  there  is  another  set  of  customers — viz., 
those  who  became  customers  after  the  defendant  left 
the  j>]aintiff.  The  plaintiff  desires  to  protect  himself 
ag^aanst  interference  with  the  latter  set,  and  obtained 
in  the  county  court  an  injunction  in  the  terms  of  the 
a^^reement,  but  the  Divisional  Court  limited  the  in- 
junction bv  restraining  interference  with  only  those 
pereons  who  were  customers  of  the  plaintiff  when  the 
defendant  was  in  his  service. 

The  Divisional  Ck>urt  appears  to  have  been 
tronUed  with  the  case  of  Bainee  v.  Oeary,  which  is  a 
dedflion  of  North,  J.,  and  to  have  thought  that  that 
case  covered  this  one.  I  am  not  going  to  express 
fuiy  opinion  about  that  case.  North,  J.,  did  not 
assume  to  decide  any  new  principles  of  law.  If  he 
applied  the  law  wrongly  to  the  facts  in  the  case 
berore  him,  then  the  law  as  stated  b^  him  is  binding 
on  a  court  of  co-ordinato  jurisdiction,  but  not  the 
a{mlic»taon  of  the  law  to  ttiose  facts. 

Xhe  law  applicable  to  this  case  is,  that  the  restraint 
must  t>e  such  as  is  reasonable.  I  am  inclined  to  think 
tiuit  the  injunction  at  orighudly  granted  was  right; 
lynt  1  iirill  assume  that  it  was  too  wide.    It  is  quite 


dear  that  the  two  classes  of  customers  can  be 
separated,  and  I  can  see  no  objection  to  an  injunction 
relating  to  the  first  class  of  customers  only.  The 
appeal  will  therefore  be  dismissed. 

Lopes,  L.  J. — I  am  of  the  same  opinion.  This  is 
an  agreement  in  restraint  of  trade.  From  all  the 
cases  this  principle  is  deduoible.  The  court  must 
determine  whether,  haying  regard  to  all  the  droum- 
stances,  the  restraint  is  ^preater  than  is  reasonably 
necessary  for  the  protection  of  the  plaintiff.  This 
agreement  is  said  to  be  too  wide,  both  as  to  space  and 
and  as  to  time.  With  regard  to  the  question  of 
space,  I  think  that  when  the  agreement  is  carefully 
looked  at  it  wiU  be  seen  that  there  is  nothing  in  the 
defendant's  contention,  for  the  agreement  must  be 
construed  with  reference  to  the  nature  of  the  business 
carried  on  by  the  employer  at  the  time  the  agreement 
was  entered  into.  A  difficulty  arises,  I  think,  with 
re^^ard  to  the  period  of  time  during  which  the  restraint 
is  imposed,  if  the  two  parts  of  the  covenant  could 
not  M  severed,  I  am  disposed  to  think  that  the  agree- 
ment could  not  be  upheld.  The  agreement  has  refer- 
ence to  two  distinct  classes  of  persons — first,  those  who 
were  customers  of  the  plaintiff's  during  the  period 
when  the  defendant  was  in  his  employ;  secondly, 
those  who  may  become  his  customers  at  any  time  and 
in  any  place ;  but,  after  carefully  considering  the  lan- 
guage of  the  agreement,  I  have  come  to  the  conclu- 
sion that  it  is  possible  to  separate  the  two  classes  of 
customers.  If  that  is  done,  then  the  injunction  as 
granted  is  perfectly  right,  for  so  far  as  the  covenant 
relates  to  persons  who  were  customers  of  the  plaintiff 
whilst  the  defendant  was  in  his  employ  I  have  not 
the  slightest  doubt  that  the  restraint  is  reasonable. 
The  plaintiff  is  therefore  entitled  to  an  injunction  in 
the  form  granted  by  the  Divisional  Court,  and  this 
appeal  must  be  dismissed. 

BiGBT,  L.J.— I  am  of  opinion  that  this  appeal 
cannot  succeed.  I  am  much  infiuenced  in  coming  to 
that  conclusion  by  the  consideration  that  in  the  view 
which  I  take  of  the  agreement,  even  if  there  had  been 
no  suggestion  as  to  the  two  parts  of  the  covenant 
being  severable,  the  injunction  ouffht  to  be  granted. 
The  decisions  have  gone  far  beyond  the  law  as  stated 
b^  Tindal,  C.J.,  and  other  judges  in  the  past,  for  the 
views  of  judges  of  our  age  on  Questions  of  public 
policy  necemrily  difiier  considerably  from  the 
opinions  held  by  judges  of  an  earlier  period.  The 
only  test  which  we  have  now  to  apply  in  construing 
an  agreement  which  is  said  to  be  void  as  being  in 
restraint  of  trade,  is  whether  or  not  the  restraint  is 
reasonably  necessary  for  the  protection  of  the  party. 
If  the  restraint  is  reasonable,  then  the  agreement 
cannot  be  held  to  be  against  public  policy.  Now,  in 
this  case  the  covenant  is  not  a  genwal  covenant  not 
to  carry  on  business  in  any  part  of  England.  A 
milkman's  business  is  necessarily  local.  We  do  not 
know  exactly  the  locality  of  this  business,  but  we  do 
know  that  it  is  local,  and  even  if  it  extended  to  the 
whole  City  of  London  it  would  still  be  local.  I 
should  have  no  hesitation  in  saying  that  this  agree- 
ment only  refers  to  the  business  carried  on  during 
the  existence  of  the  agreement,  wherever  it  may  have 
extended  to.  A  new  business  at  a  new  place  would 
not  be  within  the  contemplation  of  the  parties.  If, 
for  instance,  the  plaintiff  extended  his  business  to  the 
West  End  of  London,  it  would  in  this  case  be  a  new 
business.  Therefore  we  have  a  strict  Itmitotion  as  to 
locality,  capable  of  being  ascertained  quite  easily,  in- 
volved in  the  very  nature  of  the  agreement. 

The  agreement  refers  to  two  classes  of  customers, 
covered  oy  one  sentence  in  the  agreement.  I  con- 
ceive that  that  excludes  persons  who  once  were,  but 
who  no  longer  are,  customers ;   for  it  only  includes 
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actual  customers.  It  is  suggested  that  the  defen- 
dant would  have  much  diffiomty  in  asoertaininff  who 
are  the  customers ,  but  he  can  avoid  that  diffiomty  by 
ffoing  out  of  the  district.  If  the  defendant  places 
himself  in  a  difficult  position  by  setting  up  a  business 
in  the  same  locality,  he  has  only  himself  to  blame. 
As  to  the  suggestion  that  a  man  cannot  legally  agree 
not  to  serve  customers  whom  he  does  not  know,  even 
if  that  was  at  one  time  the  law,  it  is  not  so  now.  In 
the  first  place  it  would  exclude  all  large  companies, 
because  an  employee  of  a  large  trading  company  never 
can  know  all  the  customers. 

I  come  to  the  conclusion  that  it  was  reasonably 
necessary  for  the  complete  protection  of  the  plaintiff 
that  the  defendant  should  not  interfere  with  any 
persons  who  were  customers  of  the  plaintiff  at  any 
g^ven  time,  and  in  my  view  the  agreement  is  valia 
without  any  severance.  Still,  it  is  not  absolutely 
necessary  to  decide  that,  for  the  plaintiff  is  willing  to 
accept  an  injunction  in  the  limited  form  granted  by 
the  Divisional  Court. 

Appeal  dismiased* 

Solicitor  for  the  plaintiff,  T.  B.  Watson. 

Solicitor  for  the  defendant,  E.  R,  Adler. 


App.  Bankruptcy.       ) 

iLord  Esher,  M.B.,  and  |  March  6. 

lOpes  and  Bigby,  L.  JJ.) ) 

In  re  Leonard. 
Ex  parte  Leonard,  (a.) 

Bankruptcy  —  Petition  —  Receiving  order — No  aeeeta — 
**  Sufficient  came  '* —Bankruptcy  Act,  1883  (46  &  47 
Vict,  c.  52),  «.  7,  suh'Bection  3. 

The  mere  fact  that  a  debtor  has  apparently  no  assets 
is  not  a  sufficient  cause  why  a  receiving  order  in  bank- 
ruptcy should  not  be  made  against  him. 

Appeal  of  the  debtor  from  the  decision  of  the 
registrar  in  bankruptcy  making  a  receiving  order 
against  him. 

The  debtor  alleged  that  he  had  no  assets. 

Herbert  Reed,  Q.C.,  and  C.  L,  Attenborough,  for  the 
debtor. — If  it  is  probable  that,  owing  to  the  debtor 
liaving  no  assets,  the  bankruptcy  proceedings  will 
produce  no  beneficial  result,  the  court,  in  the  exercise 
of  its  discretion,  will  refuse  to  make  a  receiving 
or^er:  InreOtway,  Ex  parte  Otuxty,  [1895]  1  Q.  B. 
812,  43  W.  B.  Dig.  17.  To  make  a  receiving  order 
under  the  circumstances  of  this  case  would,  in  the 
words  of  Jessel,  M.B.,  in  Ex  parte  Robinson,  In  re 
Robinson,  31  W.  B.  553,  22  Ch.  D.  816,  be  "  a  vain 
thing." 

Bihgwood,  for  the  petitioning  creditor. 

Ix>rd  EsnER,  M.B.->I  can  see  no  possible  ground 
for  interfering  with  the  dedsion  of  the  registrar  in 
this  case.  The  suggestion  is  that  if  the  debtor  is 
made  a  bankrupt  nothing  can  be  got,  and  therefore 
there  ought  to  be  no  reoeivinff  order,  because,  using 
a' phrase  which  has  been  caught  up  from  the  judg- 
ment of  Jessel,  M.B.,  in  Ex  parte  Bobinson,  In  re 
Bobinson,  it  is  said  a  receiving  order  wUl  be  **  a  vain 
thing."  It  has  also  been  contended  that  In  re  Otujay, 
Ex  parte  Otaxty,  is  an  authority  for  the  proposition 
that  if  it  is  probable  that  the  bankruptcy  wul  show 
no  assets,  a  receiving  order  ought  not  to  be  made. 
In  my  opinion  there  is  no  case  which  decides  that 

(a.)  Reported  by  F.  O.  Bobinson,  Esq.,  Barrister- 
at*Law. 


proposition,  but  there  is  a  case.  In  re  Hecquard,  Ex 
parte  Hecquard,  38  W.  B.  148,  24  Q.  B.  D.  71,  which 
clearly  shows  that  the  proposition  is  one  which  cannot 
be  supported.  In  In  re  Hecquard  both  Lindley,  L.J., 
and  Lopes,  L.  J.,  point  out  that  at  the  time  when 
the  petition  is  presented  and  a  receiviug  order  made 
the  petitioning  creditor  cannot  tell  whether  there  will 
be  any  result  from  the  bankruptcy.  He  has  no 
means  of  knowing  the  truth  as  to  the  position  of  the 
debtor's  affairs.  All  he  can  say  is  that  he  has  a 
debt  which  has  not  been  paid,  and  therefore  he  desires 
to  make  his  debtor  a  bankrupt.  The  court  may 
eventually  come  to  the  conclusion  that  adjudication 
will  be  "a  vain  thing,*'  not  at  the  date  of  the 
receiving  order,  but  after  the  debtor  has  been  pub- 
licly examined  as  to  his  position.  That  having  been 
laid  down  in  In  re  Hecquard,  there  is  the  case  of 
Ex  parte  Bobinson,  where  the  only  question  was 
whether  the  court  had  jurisdiction  to  nudce  the 
alleged  debtor  a  bankrupt  in  England.  It  was 
admitted  that  there  were  no  assets  in  England, 
though  there  were  assets  in  Scotland,  and  the  oonrt 
decided  that  there  was  jurisdiction  to  make  the 
debtor  a  bankrupt  in  England,  but  as  there  were 
sequestration  proceedings  then  pending  in  SooUand 
the  court,  in  the  exercise  of  its  msoretion,  declined  to 
make  the  debtor  bankrupt  in  England.  Then  as  to 
In  re  Otway  it  is  no  authority  for  the  proposition 
that  the  mere  fact  of  no  assets,  either  probable  or 
possible,  is  sufficient  to  prevent  a  receiving  order.  It 
was  a  ifact  in  that  case  that  the  effect  of  a  re- 
ceiving order  would  be  to  deprive  the  debtor  of  the 
only  asset  available  for  the  payment  of  a  composition 
to  hb  creditors ;  but  there  was  a  farther  fact  that 
the  petitioning  creditor  had  endeavoured  to  obtain 
from  the  debtor  £25  as  a  condition  for  agreeing  to  an 
adjournment  of  the  petition,  audit  was  obvious  that 
the  petitioning  creditor  was  using  the  bankruptcy 
proceedings  for  the  purpose  of  endeavouring  to 
extort  money  from  the  debtor.  The  court  did  not 
decide  that  there  was  no  jurisdiction  to  make  the 
debtor  a  bankrupt,  but  they  held  that  under  all  the 
circumstances  of  the  case  there  was  sufficient  reason 
for  refusing,  in  the  exercise  of  their  discretion,  to 
do  so. 

I  say  most  emphatically  that  In  re  Otway  is  no 
authority  for  the  proposition  in  support  of  which  it 
has  been  cited  in  this  case.  I  am  of  opinion  that  tiiis 
receiving  order  was  rightly  made,  and  the  appeal 
must  be  dismissed. 

LoFES,  L.J. — I  am  of  the  same  opinion.  Mr.  Beed 
has  tried  to  bring  the  case  within  the  words  of  section 
7,  sub-seclion  3,  of  the  Bankruptcy  Act,  1883,  which 
provides:  *'If  the  court  is  not  satisfied  with  the 
proof  of  the  petitioning  creditor's  debt,  or  of  the  act 
of  bankruptcy,  or  of  the  service  of  the  petition,  or  is 
satisfied  by  the  debtor  that  he  is  able  to  pay  his  debts, 
or  that  for  other  sufficient  cause  no  order  ought  to  be 
made,  the  court  may  dismiss  the  petition."  It  was 
arf^ued  that  the  fact  that  nothing  could  be  got  by  Uie 
bankruptcy  was  in  itself  **  sufficient  cause  for  dis- 
missing the  petition.  I  do  not  think  the  case  comes 
within  the  sub-section,  nor  do  I  think  that  In  re 
Otway  is  an  authority  for  that  proposition.  When  In 
re  Otway  is  examined  it  is  seen  that  the  facts  there  were 
very  different  from  the  present  case,  because  in  that 
case  there  was  maid  fides  on  the  part  of  the  petitioning 
creditor,  and  also  the  court  thouffht  that  it  was  un- 
desirable that  there  should  be  bai^uptcy  proceedings 
because  bankruptcy  would  have  deprived  the  debtor 
of  his  only  asset.  On  these  two  grounds,  and  these 
two  only,  did  the  court  act  in  that  case. 

Then,  agfun,  in  in  re  Hecquard  it  was  contended 
that  because  there  was  only  one  creditor  aod  no 
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assets  in  England  a  reoeiTing  order  ought  not  to  be 
made ;  but  the  oonrt  said  that  it  was  premature  to  say 
that  the  bankruptcy  proceedings  would  be  useless, 
because  at  that  stage  no  one  oomd  say  with  certainty 
what  assets  there  might  be. 

In  my  opinion  none  of  the  cases  which  have  been 
cited  support  Mr.  Beed's  proposition. 

BiOBT,  JmJ. — I  entirely  agree  with  the  reasons 
that  have  already  been  giyen. 

Appeal  dismi^ed. 

Solicitors  for  the  debtor,  Stanley^  Attenborotigh,  <k 
Tyer. 

Solicitors  for  the   petitioning  creditor,   C.  &   8, 
Harrison. 


Feb.  21. 


App.  Bankruptcy.  \ 

(Lord  Esher,  M.B.,  and  Lopes  > 

and  Bigby,  L.JJ.)  ) 

Be  BiBOH. 
Ex  parte  THE  Oauoasiak  Tbadino  Cobfobation 
(Limited),  (a.) 

Bankruptcy — Act  of  bankrttptcy — Arbitration — Award 
on  Bubmiseion— Order  of  court  to  enforce  award — 
Seizure  of  goods  under  fi.  fa. — **  Process  in  a  civil 
proceeding**  in  High  Court — Arbitration  Act,  1889 
(52  &  63  Vict.  c.  49),  «.  U-^Bankruptcy  Act,  1890 
(53  di  64  Vict.  c.  71),  «.  1. 

Upon  an  application  by  originating  summons  under 
order  54,  an  order  under  section  12  of  the  Arbitration 
Actf  1889,  was  obtained  to  enforce  an  award  in  the  same 
manner  as  a  judgment  or  order  to  the  same  effect ;  and 
the  goods  of  the  debtor  were  seized  and  sold  by  the  sheriff 
under  a  writ  of  fieri  facias. 

Held,  that  the  summons  was  a  '*  civil  proceeding**  in 
the  High  Court,  and  that  the  issue  of  the  writ  of  fi.  fa. 
ufos  a  **  process  in  a  civil  proceeding**  and  that  as  the 
debtor* s  goods  had  been  seisxd  and  sold  thereunder  by  the 
sheriff,  the  debtor  had  committed  an  act  of  bankruptcy 
under  section  1  of  the  Bankruptcy  Act,  1890. 

This  was  an  appeal  by  the  creditors  in  a  bank- 
mptcy  petition  horn  an  order  of  the  registrar,  Mr. 
Hope,  who  refused  to  make  a  receiving  order,  and 
dismissed  the  petition. 

The  question  raised  before  the  registrar  was 
whether  a  seizure  and  sale  under  a  writ  of  fi,  fa.  of 
a  debtor's  goods  under  an  order  to  enforce  an 
award  on  a  submission  to  arbitration  in  the  same 
manner  as  a  judgment  or  order  to  the  same  effect, 
constituted  an  act  of  bankruptcy  within  the  meaning 
of  section  1  of  the  Bankruptcy  Act,  1890  (53  ft  54 
Vict,  c  71). 

The  appellants,  the  Caucasian  Trading  Corpora- 
tion (Limited),  bought  certain  property  from  the 
debtor  Birch  and  two  other  persons,  who  guaranteed 
thcTalue  of  the  property. 

A  dispute  arose  Mtween  the  parties  as  to  whether 
the  property  really  was  of  the  value  guaranteed,  and 
tlieieupon,  under  a  clause  contained  in  the  contract, 
they  went  to  arbitration  under  the  provisions  of  the 
Arbitration  Act  of  1889. 

On  the  22nd  of  July,  1896,  the  umpire  made  an 
award  for  £12,917  in  favour  of  the  appellants. 

On  the  7th  of  August  the  appellants  took  out 
an  originating  summons  in  the  High  Court  under 
B.  S.  C,  1883,  ord.  54,  for  leave  to  enforce  the 
airard  in  the  same  manner  as  a  judgment  or  order 
to  the  same  effect,  under  section  12  of  the  Arbitra- 

(a.)  Beported  by  £.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 


tion  Act,  1889.  This  summons  was  intituled  **  In 
the  matter  cf  an  arbitration  between  the  Caucasian 
Trading  Corporation  (Limited)  uid  John  Ghnmt 
Birch,  B.  Bveritt,  and  J.  S.  Horner,  formerly  trading 
as  John  Birch  ft  Co.,  and  in  the  matter  of  the 
Arbitration  Act,  1889." 

A  further  summons,  dated  the  9th  of  Auffust,  1896, 
was  taken  out  for  leave  to  enforce  Sie  award 
against  the  individual  partners,  and  the  court  ordered 
that  the  appellants  &ould  be  at  lilxnrty  to  levy 
execution  against  the  defendants  individually. 

A  writ  of  fieri  facias  was  issued  agunst  the 
respondent  Birch,  and  goods  belonging  to  him  were 
seized. 

On  the  27th  of  September  the  respondent  applied 
under  section  145  of  the  Bankruptcy  Act,  1883,  that 
the  sheriff  should  be  at  liberty  to  sell  the  goods  by 
private  contract,  and  the  goods  were  so  sold  on 
the  28th  of  September;  but  they  did  not  realize  a 
sufficient  sum  to  satisfy  the  debt. 

On  the  28th  of  November  application  for  a 
receiving  order  was  made  by  the  appellants,  the  act 
of  bankruptcy  alleged  in  the  petition  being  that  there 
had  been  a  seizure  and  sale  by  the  sheriff  of  the 
respondent's  goods  under  process  in  a  civil  pro- 
ceeding in  the  High  Court. 

The  registrar  dismissed  the  petition,  on  the  ground 
that  he  was  bound  by  the  decision  in  SJiaw  v. 
Bonaldson,  [1892]  1  Q.  B.  91,  40  W.  B.  Dig.  183, 
that  a  submission  to  arbitration  in  the  first  instance 
is  not  a  dvil  proceeding  in  the  High  Court,  and 
that  section  12  of  the  Arbitration  Act,  1889,  does  not 
make  the  submission  an  order  of  the  court. 

The  petitioning  creditors  appealed. 

By  section  12  of  the  Arbitration  Act,  1889  (62  &  53 
Yict.  0.  49),  it  is  provided  that:  '*An  award  on  a 
submission  may,  by  leave  of  the  court  or  a  judge,  be 
enforced  in  the  same  manner  as  a  judgment  or  order 
to  itie  same  effect.*' 

By  section  1  of  the  Bankruptcy  Act,  1890  (63  &  64 
Vict.  c.  71),  it  is  provided  that:  **  A  debtor  commits 
an  act  of  bankruptcy  if  execution  against  him  has 
been  levied  by  seizure  of  his  goods  under  process  in 
an  action  in  any  court,  or  in  any  dvil  proceeding  in 
the  High  Court,  and  tiie  goods  have  heSa  either  sold 
or  held  by  the  sheriff  for  twenty-one  days." 

Herbert  Beed,  Q.C.  {^neas  Mackintosh  with  him), 
for  the  appellants. — ^There  has  been  an  execution 
levied  here  under  process  in  a  dvil  proceeding  in  the 
High  Court  Li  order  to  enforce  an  award  as  a  judg- 
ment the  leave  of  the  court  must  be  obtained,  and 
this  is  done  by  means  of  an  originating  summons 
under  ord.  54,  r.  4,  f.  3.  This  is  a  "  step  in  a  *  dvi] 
proc^seding,' "  and  every  subsequent  summons  is  a 
"matter"  in  court.  The  writ  of  fi.  fa.  and  tht 
seizure  of  the  goods  is  a  "  process  *'  in  that  proceeding. 
Section  100  of  the  Judicature  Act,  1873,  provides  that 
*<  action  "  sbuaJl  mean  a  dvil  proceeding  commenced  by 
writ,  or  in  such  other  manner  as  maybe  prescribed  by 
rules  of  court,  and  shall  not  induae  a  criminal  pro- 
ceeding by  the  Crown;  and  that  "matter"  shall 
include  every  proceeding  in  the  court,  not  in  a  cause. 
Here  a  dvil  proceeding  was  commenced  when  the 
originating  summons  was  taken  out.  There  has  been 
a  seizure  and  sale  of  the  debtor's  goods  in  that  pro- 
ceeding, and  therefore  there  has  been  an  act  of  bank- 
ruptcy within  the  meaning  of  section  1  of  the  Bank- 
ruptcy Act,  1890. 

C.  Herbert  Smith  (Bigham,  Q.C,  with  him),  for 
the  respondent.— Section  1  of  the  Bankruptcy  Act, 
1890,  must  be  construed  in  the  sense  most  favour- 
able to  tiie  debtor:  Be  North,  Ex  parte  Hasluck, 
[1895]  2  a  B.  264,  43  W.  B.  Dig.  10.  An  arbitration 
is  not  an  action  in  the  High  Court,  although  the  sub- 
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misaion  be  ordered  to  be  enforced  in  the  same  manner 
as  a  judgment  or  order;  and  the  sabmiseion  is  not  a 
prooeeding  in  the  ooort :  Be  An  ArbitrcUion  between 
Shaw  &  JRoneUdeon.  Section  12  does  not  make  the 
awwrd  equivalent  to  a  judgment.  The  effect  of  the 
section  is  not  to  alter  the  old  praotioe:  Newton  v. 
B&odU,  6  0.  B.  529,  18  L.  J.  0.  P.  73 ;  Farmer  v. 
MeUram,  1  Dow.  &  L.  781 .  The  application  made  was 
an  applioation  in  an  arbitration.  The  issuing  of  a 
writ  mfi.  fa.  is  not  a  process  in  advil  prooeeding.  A 
dTiL  proceeding  is  in  the  nature  of  an  action.  A 
summons  taken  out  under  order  54  is  not  a  civil  pro- 
ceeding: BeBinHead,  41  W.  B.  452,  [1893]  1  a  B. 
199. 

Lord  Eshbb,  M.B. — ^The  whole  case  turns  on  the 
construction  of  section  1  of  the  Bankruptcy  Act, 
1890.  In  this  casa  the  goods  of  the  debtor  were 
seized  in  execution  and  sold  under  a  writ  of  /ieri 
faciasy  which  is  a  process  in  the  High  Court.  In 
tespect  of  what  was  the  writ  issued  P  There  was  an 
arbitration  and  an  award,  and  a  summons  was  taken 
out  to  enforce  that  award  in  the  same  manner  as  a 
judgment  or  order  to  the  same  effect.  That 
summons  was  a  civil  proceeding  in  the  High  Court, 
and  the  summons  to  issue  a  writ  of  fi,  fa,  was  a  civil 
prooeeding  in  the  High  Court,  and  tiie  writ  itself 
was  a  process  in  that  civil  proceeding.  It  is  said 
that  we  are  to  construe  the  words  "any  civil  pro- 
oeeding in  the  High  Court "  as  meaninp^  a  proceed- 
ing in  the  nature  of  an  action,  but  section  1  of  the 
Bankruptcy  Act,  1890,  speaks  of  them  as  distinct  and 
separate.  It  says  *'  in  an  action  in  any  court,  or  in 
any  civil  proceeding  in  the  High  Court."  We  must 
construe  the  section  according  to  the  ordinary  mean- 
ing of  the  words  we  find  therein,  that  is,  we  must 
construe  each  of  the  enactments  separately  according 
to  the  ordinary  meaning  of  the  words  respectively 
contained  in  them.  I  am  of  opinion  that  the 
originating  summons  was  a  civil  proceeding,  and 
that  the  issuing  of  the  writ  of  fi.  fa.  was  a  process 
in  that  civil  proceeding.  Therefore  in  this  case 
there  has  been  a  seizure  and  sale  of  the  debtor's 
goods  under  a  process  in  a  civil  proceeding  in  the 
High  Court,  and  it  follows  that  there  has  oeen  an 
act  of  bankruptcy  within  section  1  of  the  Bank- 
ruptcy Act,  1890.  Therefore  I  am  of  opinion  that 
the  decision  of  the  registrar  was  wrong,  and  this 
appeal  must  be  allowed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  In  this 
case  an  originating  summons  was  taken  out  to  obtain 
the  leave  of  the  court  to  enforce  an  award  in  an 
arbitration  in  the  same  way  as  a  judgment  or  order 
to  the  same  effect,  as  provided  for  by  section  12  of 
the  Arbitration  Act,  1889,  and  the  .court  made  an 
order  that  the  award  should  so  be  enforced.  A  writ 
of  fi.  fa.  was  then  issued,  and  the  debtor's  goods  were 
duly  seized  and  sold.  It  has  been  argued  by  counsel 
that  this  was  not  a  ''  dvil  proceeding  "  in  the  "High 
Court  within  the  meaning  of  section  1  of  the  Bank- 
ruptcy Aot|  1890.  In  my  opinion  we  must  construe 
that  section  as  meaning  that  an  act  of  bankruptcy 
is  committed  if  the  debtor's  goods  have  been  seized 
under  process  in  an  action  in  any  court,  either  High 
Court  or  county  court,  or  in  any  step  which  may  be 
called  a  dvil  proceeding  in  the  High  Court.  It  is 
dear  that  the  award  oomd  not  be  enforced  without 
application  to  the  High  Court,  and  I  am  of  opinion 
that  such  application  is  a  dvil  proceeding.  The 
appeal  must  be  allowed. 

BiGBY,  L.J. — I  am  of  the  same  opinion,  and  for  the 
same  reasons.  The  summons  tacen  out  here  was 
not  a  continuation  of  the  arbitration.  It  was  quite 
outside  the  arbitration.    It  was  a  dvil  proceeding  in 


the  High  Court,  and  was  the  same  as  the  old  action 
to  enforce  an  award.  It  was  a  matter  brought  into 
existence  npon  the  taking  out  of  the  summons  under 
order  54.    The  appeal  must  be  allowed. 

Appeal  allowed. 

Solidtor  for  the  appellant,  Alfred  BrigM,  for  Bak* 
eons,  Warr,  <fe  Wimehurett  liverpooL 

Solidtors   [for    the   respondent,     Colly er-Bristow 
BuBsell,  HiU,  &  Co. 


Maroh4. 


From  Prob.  Div.  &  Adm.  Div.  '\ 

(lindley,  Kay,  and  A.  L.     [ 

Smith,  L.JJ.)  ) 

Lahoastbb  v.  Lanoastbb.  (a.) 

Practice — Divorce — Judicial  separation — Agreemeni  fw 
settlement  of  action — Costs  of  preparation  and  exectUion 
of  separation  deed. 

In  an  action  for  judicial  separation  the  partiet 
mutually  agreed  to  a  separation  by  deed  and  to  the  settle^ 
ment  of  the  action,  the  respondent  paying  the  petitioncr't 
costs  of  suitf  and  the  terms  of  the  agreement  being  made 
a  rule  of  court. 

Held,  that  the  costs  of  settling  the  deed  were  not  costs 
of  suit,  but  might  have  been  provided  for  in  the  agree- 
ment ;  as  they  were,  however,  not  provided  for,  the  court 
had  no  jurisdiction  over  them. 

Appeal  from  a  decision  of  the  Prendent  of  the 
Probate  Dividon  (reported  [1896],  P.  75]. 

On  the  hearing  of  a  petition  presentea  by  the  wife 
praying  for  a  judicial  separation  from  her  husband, 
the  petition  was  settled  on  the  terms  of  an  agreement 
(signed  by  both  parties  and  their  respective  counsel}, 
containing  the  following  providons  : — 

*'  A  deed  of  separation  to  be  entered  into  with  all 
usual  dauses  to  be  settled  by  Mr.  Bayford. 

**Mr.  Lancaster  will  pay  to  Mrs.  Lancaster  £500  on 
the  execution  of  the  deed,  and  will  oonsent  to  pay 
Mrs.  Lancaster  £1,500  per  annum.  .  .  .  Tfau 
payment  to  continue  during  the  joint  lives  of  Mr. 
and  Mrs.  Lancaster,  and  to  be  in  discharge  of  all 
claims  for  and  in  respect  of  Mrs.  Lancaster  and  her 
children.     .    •     . 

**  Mr.  Lancsster  is  to  pay  Mrs.  Lancaster's  oosts  of 
suit,  to  be  taxed  by  Mr.  Begistrar  Hannen  in  case  of 
difference.    .    .    . 

*'  These  terms  may  be  made  a  rule  of  court" 

On  taxation  the  taxing  master  refused  to  allow  the 
wife's  costs  of  the  preparation  and  execution  of  the 
deed,  which  were  stated  to  be  £140. 

The  President  affirmed  the  taxing  master's  deddon, 
stating  as  his  reason  that  the  agreement  was  a  sub- 
stantive agreement  which  (apart  from  its  being  made 
a  rule  of  court)  could  be  enforced  by  an  action  ion 
specific  performance ;  and  as  it  could  be  made  a  rde 
of  court,  it  could  also  be  enforced  by  any  dividon  of 
the  High  Court  of  which  it  might  be  made  a  rule, 
and  therefore  was  not  strictly  in  the  suit  for  judidd 
separation,  nor  were  the  carrying  out  of  it  and  the 
enforcement  of  it,  steps  in  the  same  suit. 

The  petitioner  appealed. 

Sir  Edward  Clarke,  Q.C.,  and  Bargrave  Deane,  for 
the  appellant. — These  costs  may  be  made  a  rule  of 
court.  They  are  costs  of  suit,  though  no  authority 
can  be  found  for  that  propodtion.  It  was  an  essen- 
tial step  in  the  suit,  and  the  husband  was  to  pay  the 
wife's  oosts  of  suit,  whatever  they  were.    If  either 

(a.)  Beported  by  W.  BHAiuaaosa  Qodbabd*  Bsq.» 
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party  had  refused  to  enter  into  this  compromise,  then 
the  suit  would  not  hare  been  disposed  of,  and  the 
court  would  have  made  an  order.  The  President 
ipade  the  compromise  a  rule  of  court,  and  the  peti- 
tion remained  on  the  file  until  the  deed  had  oeen 
executed  by  all  parties;  therefore  the  deed  was 
essentially  part  of  the  terms  in  that  suit. 

Ingle  Joyce  and  Barnard,  for  the  respondent,  were 
not  called  upon. 

LmDLBT,  L.  J. — There  is  no  doubt  that  the  costs 
of  suit  is  a  technical  expression.  Every  person  at  all 
conversant  with  the  law  knows  the  meaning  of  the 
expression.  I  think  the  true  ground  is  expressed  by 
the  President  where  he  says  uiat  "the  agreement  is 
not  strictly  in  this  suit,  nor  are  the  carrying  out  of 
it  and  the  enforcement  of  it  steps  in  this  suit.  It 
follows  that  the  costs  of  settling  the  deed  are  costs 
which  the  parties  might  have  provided  for  by  agree- 
ment but  have  not,  and  I  have  no  jurisdiction  over 
them."  It  would  be  a  bad  precedent  to  vary  the 
order.    The  appeal  must  be  dismissed. 

Kat,  L.J.,  concurred,  and  said  that  the  parties 
ought  to  have  added  words  in  the  agreement  so  as  to 
indude  the  costs  of  the  deed. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
The  deed  says  Mr.  Lancaster  will  pay  to  Mrs.  Lam- 
caster  £500  on  the  execution  of  the  deed.  The  costs 
of  suit  do  not  include  the  costs  of  the  preparation 
and  execution  of  the  deed.  There  were  disputes 
before  the  taxing  master,  and  it  may  be  that  thes^ 
costs  were  not  intended  to  be  included. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Leggatt,  Rubinstein,  & 
Co. 

Solicitors  ^for  the  respondent,  Greig,  Meikle,  Jk 
Briggs* 


Feb.  25. 


%tgti  Otourt  of  Swtitt. 

Chan.  Div. ) 
North,  J.  1 

In  re  BoWES. 

SiBATHMOBE  V.  VANE.  (a.) 

Will — Legacy  to  trustees  to  plant  trees — Benefit  of  owner 
of  the  esUUe — Payment, 

A  sum  of  money  was  bequeathed  by  testator,  who  was 
tenant  for  life  only  of  a  real  estate,  on  trust  to  lay  out 
the  money  in  the  planting  of  trees  thereon,  regard  being 
had,  as  to  the  manner  and  place  of  planting  such  trees, 
to  the  wishes  of  the  penon  for  the  time  being  entitled  to 
such  estate. 

Held,  that  the  trust  was  primarily  for  the  benefit  of 
the  owners  of  the  estate,  and  as  the  evidence  show^ 
that  the  planting  of  the  trees  would  not  he  a  benefit  or 
improvement  to  the  estate,  that  the  persons  who  together 
constituted  the  absolute  owners  of  the  estate  were  entitled 
to  the  bequest  for  their  ovm  use. 

Petition. 

William  Bowes,  by  his  will  dated  the  Ist  of  Sep- 
tember, 1878,  bequeathed  to  his  trustees  **  the  sum  of 
£5,000  sterling  upon  trust  to  expend  the  same  in 
plwting  trees  for  shelter  on  the  Wemmergill  Estate, 
Man^  part  of  my  settled  estates.  If  I  shall  have 
desig^nated  in  my  lifetime  the  places  where  I  desire 
my  trustees  or  trustee,  to  pluit  the  same,  in  the 
pimoem  which  I  shall  have  designated ;    but  if  I  shall 

(a.)  Beported  by  B.  SnxEM,  Bcq.,  Barristcr-at-Law. 


not  have  designated  the  places,  then  I  desire  my 
trustees  or  trustee  in  the  place  and  manner  of  planting 
such  trees  to  have  regard  to  the  wishes  of  the  person 
for  the  time  being  entitled  to  the  possession  of  the 
Wemmergill  Estates.  I  have  long  had  the  intention 
of  planting  trees  on  the  Wemmergill  Estate  for  the 
improvement  thereof,  and  I  consider  that  the  Scotch 
fir  is  the  best  to  be  used." 

The  testator,  who  was  only  tenant  for  life  of  the  Wem- 
mergill Estate,  died  on  the  9th  of  October,  1885,  and 
had  not  designated  the  places  where  the  trees  were  to 
be  planted.  The  testator's  estate  was  being  adminis- 
tered in  this  action,  and  the  £5,000  was  standing  in 
court  to  the  credit  of  an  account  entitled  **  The 
legacy  to  the  trustees  of  the  testator's  will  upon  trust 
to  plant  trees  on  the  Wemmergill  Estate." 

This  was  a  petition  by  the  Earl  of  Strathmore,  the 
present  tenant  for  life  of  the  Wemmergill  Estate,  for 
payment  out  of  the  said  sum.  Lord  Glamis,  one  of 
the  respondents  to  the  petition,  was  the  tenant  in 
tail  in  remainder;  the  other  respondents  were  the 
executors  and  trustees,  and  the  Eoyal  Bank  of  Scot- 
land. 

The  evidence  showed  that  it  was  impossible  to 
plant  trees  on  the  high-lying  land  of  the  estate  as 
they  would  not  grow  there,  and  that  as  to  the  rest  of 
the  property  it  was  too  valuable  to  make  tree  planting 
profitable,  and  that  no  profit  could  be  made  from 
the  timber  owing  to  the  absence  of  roads  and  rail- 
ways. 

Crackanthorpe,  Q»C.,  and  8.  Dickinson,  for  the 
petitioner.— This  legacy  is  for  the  benefit  of  the 
person  entitled  to  the  estate,  and  should  be  paid  over 
to  him.  When  such  is  the  case  the  money  need  not 
be  expended  as  indicated,  but  can  be  paid  over  on 
Lord  Glamis  executing  a  disentailing  assurance: 
Palmer  v.  Flower,  20  W.  E.  174,  L.  E.  13  Eq.  250 ; 
Be  Skinner's  Trusts,  8  W.  E.  605,  1  J.  &  H.  102 ; 
Lockhart  v.  Hardy,  9  Beav.  379 ;  Earl  of  Lonsdale  v. 
Berchtoldt,  3  Z.  &  J.  185,  5  W.  E.  Dig.  131 ;  Theo- 
bald  on  Wills,  4th  ed.,  p.  405. 

Heath,  for  the  executors  and  trustees. — In  all  the 
cases  cited  the  legatee  was  named,  and  it  was  for  his 
interest  distinctly ;  here  the  intention  was  to  embeUish 
the  estate.  What  is  not  used  for  planting  trees 
ought  to  fall  into  the  residue :  Cowper  v.  Mantelh  4 
W.  E.  500,  22  Beav.  231 ;  In  re  Ward^s  Trusts,  20 
W.  E.  1024.  L.  E.  7  Oh.  App.  727.  There  is  no  more 
intention  shown  to  benefit  the  owner  of  the  estate 
than  would  a  trust  to  plant  trees  in  Hyde  Park. 

G,  A.  Watson,  for  Lord  Glamis. 

Foster  Corke,  for  the  Eoyal  Bank  of  Scotland. 

NoBTH,  J.—The  case  is  shortly  this.  Mr.  Bowes, 
being  tenant  for  life  but  nothing  more,  speaks  of  this 
estate  as  |>art  of  his  settled  estates.  His  interest 
ceased  at  his  death,  and  then  the  estate  went  to  the 
Earl  of  Strathmore  for  life,  with  remainder  to  his  issue 
in  tail,  and  that  limitation  is  still  subsisting,  though 
under  a  new  settlement.  That  being  so,  Bowes'  will 
contains  this  gift :  **  I  bequeath  to  my  trustees  the  sum 
of  £5,000  upon  trust  to  expend  the  same  in  Ranting 
trees  for  shelter  on  the  Wemmergill  Estate.*'  Pausing 
there  I  think  that  is  a  dear  trust.  It  does  not  give 
the  trustees  any  choice  about  the  matter ;  it  says  that 
that  sum  is  to  be  laid  out  by  them  and  to  be  spent  in 
planting  trees  upon  the  estate.  I  have  no  doubt  about 
the  testator*8  intention.  It  is  agreed  that  the  estate 
would  hold  far  more  trees  than  could  be  put  upon  it 
for  that  sum ;  but  it  is  said  that  it  would  be  a  very 
disadvantageous  way  of  spending  that  sum  to  apply  it  in 
planting  trees  upon  any  iMtrt  at  ul  of  the  estate,  because 
for  some  reasons  applicable  to  one  part,  some  to  another, 
it  is  not  for  the  interest  of  anyone  that  the  trees  should 
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be  planted ;  neyertheless,  there  is  the  tmst  direoting 
it  to  be  done.  The  testator  seems  to  have  thought 
tiiat,  though  the  estate  was  not  his  after  his  death,  he 
would  still  have  power  oyer  it  as  to  giving  directions 
where  trees  should  be  planted.  Of  course  it  was  not  his 
own  estate,  and  nothmg  could  be  done  at  all  without 
consulting  the  person  who  was  in  possession.  Mr. 
Bowes'  estate  is  now  being  admimstered  by  the  court, 
and  the  defendants,  the  trustees,  have  paid  oz  carried 
over  to  separate  accounts  the  principal  of  all  the 
legacies.  The  £5,059  Consols  in  court  represents  this 
legacy,  and  the  question  is  to  whom  does  it  belong. 
Lord  Strathmore,  bein^  the  tenant  for  life,  and  his 
eldest  son,  Lord  Glamis,  who  has  attained  twenty- 
one,  being  tenant  in  tail,  are  now  capable,  on  Lord 
Glamis  executing  a  disentailing  deed,  of  dealing  with 
the  estate  exactly  as  they  like.  I  have  not  forgotten 
the  prior  charges,  but  aU  persons  having  them  con- 
sent or  will  consent. 

Then  the  sole  question  is  where  is  this  money 
to  go  to.  Of  course  it  is  a  perfectly  good  legacy, 
there  is  nothing  illegal  about  it,  and  it  might 
be  carried  out;  but  it  is  not  necessarily  capable 
of  being  performed,  because  the  owner  of  the  estate 
may  say  that  he  will  not  have  any  trees  planted  on 
it.  If  that  were  the  position  he  took  up  and  if  he  did 
not  contend  for  anything  more  than  that,  of  course  the 
legacy  would  fail.  But  he  says  that  he  does  not 
refuse  to  have  trees  planted  upon  it,  he  is  quite  con- 
tent that  trees  should  be  planted  on  some  part.  The 
legacy,  therefore,  has  not  failed.  If  it  were  necessary, 
trees  could  be  planted  on  the  whole  of  it  until  the 
fund  was  exhausted.  Therefore  there  is  nothing 
illegal  in  the  gift  itself.  But  the  owners  of  the  estate 
say :  "  It  is  a  very  disadvantageous  way  of  spending 
the  money ;  the  money  is  to  be  spent  for  our  benefit 
and  that  of  no  one  else ;  it  was  not  intended  for 
anything  except  our  benefit  and  that  of  the  estate ; 
there  is  no  reason  why  it  should  be  thrown  away  by 
doing  what  is  not  for  our  benefit,  instead  of  being 
given  to  us  who  want  the  enjoyment  of  it."  I  think 
that  contention  is  right.  I  think  the  fund  is  intended 
for  improving  the  estate,  and  improving  the  estate  for 
the  persons  who  are  absolutely  entitled  to  it.  If  it 
had  been  for  the  benefit  of  or  improving  the  estate  by 
making  it  a  public  park,  or  something  of  that  sort, 
the  case  might  possibly  have  been  different.  I  do  not 
think  a  gift  to  plant  Hyde  Park  is  really  a  case  in 
point.  Here  it  is  to  be  planted,  not  as  part  of  a 
public  tmst,  but  for  the  benefit  of  the  owners  of  the 
estate,  the  owner  in  possession  being  the  person  whose 
wishes  are  to  be  considered,  not  merdy  whether  he 
will  give  leave  for  the  planting,  but  in  considering 
where  the  trees  shall  be  planted.  I  consider  it  is  for 
the  benefit  of  the  estate  and  the  persons  for  the  time 
being  who  are  entitled  to  the  estate,  that  that  direction 
is  giv<in. 

Then  is  it  a  mere  power  to  the  trustees  to  lav 
out  that  sum,  or  is  it  a  trust  to  lay  it  out?  I  think 
it  is  a  clear  trust  to  lay  out  money  for  tiie  benefit  of 
the  persons  entitled  to  the  estate.  If  that  is  so,  the 
case  comes  within  the  class  of  cases  where  there  is  not 
a  mere  power  to  lay  out  the  money,  in  which  case  the 
money  may  go  or  not,  according  to  whether  the  power 
is  exercised  or  not.  In  the  present  case  there  is  a 
trust  to  lay  it  out,  and  in  my  opinion  the  persons 
entitled  to  the  money  are  entitled  to  it  whether  it  is 
actually  laid  out  or  not.  The  dase  seems  to  me  to 
come  exactly  within  Lonsdale  v.  Berchtoldt  and  In  re 
Skinner^e  Truet.  I  think  the  remarks  of  Lord  Lang- 
dale  in  Lockhart  y.  Hardy  also  in  point,  and  the 
remarks  in  In  re  Ward  are  strongly  the  same 
way.  Therefore,  upon  proof  that  fdl  the  proper 
consents  have  been  given,  and  tiiat  the  disentailmg 
deed  has  been  ezeouted  by  Lord  Glamis,  I  make  the 


declaration  that  the  owners  are  entitled  to  have  the 
money  paid  out  to  them. 

Solicitors,  Young,  Jones,  <fc   Co.;  Western  A  Sons; 
Minet,  Harvie,  <lk  Co, 


a  B.  Div.  ) 

y.L.JJ.)i 


Feb.  14,  15. 


(lindley  and  Kay, 

Lowe  {AppellaiU)  v.  Volp  {Respondent),  (a.) 
Tramway— Bye-law^ValidUy  of— Passenger  refusing 
to  show  his  ticket— Tramways  Act,  1870  (33  4;  34 
Vict.  c.  78).  s.  46. 

A  hye-law  of  a  tramway  company,  made  in  pursuance 
of  the  powers  conferred  by  section  46  of  the  Tramways 
Act,  1870, provided  that:  "  Each  passenger  shall  show 
his  ticket  (if  any)  when  required  so  to  do,  to  the  con- 
ductor or  any  duly  authorized  servant  of  the  company  "  ; 
and  a  penalty  was  attached  to  a  breach  of  the  bye-law. 

Held,  that  the  bye-law  was  a  reasonable  bye-law  "for 
regulating  the  travelling  in  or  upon**  a  trcmear,  and 
was  valid,  and  that  a  passenger  who  had  duly  paid  his 
fare  and  received  a  ticket,  but  who  refused  to  show  the 
same  to  an  inspector  of  the  company,  ought  to  have  beai 
convicted  under  the  bye-law  for  refusing  to  show  his 
ticket. 

Special  case  stated  by  Mr.  Gluer,  metroplitan  police 
magistrate,  sitting  at  the  South- Western  Pdioe 
Court. 

The  respondent  was  summoned  to  appear  to 
answer  a  complaint  preferred  against  him  by  the 
appellant,  an  inspector  of  the  South  London  Tram- 
ways Co.,  for  refusing  to  show  his  ticket  while 
travelling  in  a  tramcar  of  the  South  London  Tram- 
ways Co. 

This  summons  was  dismissed  by  the  magistrate  <m 
the  9th  of  October,  1895. 

A  printed  copy  of  the  bye-laws  and  reg^tions 
made  by  the  company  was  ,  produced  at  the  hearing, 
and  formed  part  of  this  case. 

Upon  the  hearing  of  the  summons  the  following 
facts  were  proved  or  admitted. 

An  inspector  of  the  company  entered  the  car  in 
which  the  respondent  was  travelling,  and  asked 
the  respondent  to  show  to  his  ticket.  The  re- 
spondent refused  to  show  the  ticket,  but  gave  to 
the  inspector  a  number  which  was  the  number  of 
the  ticket  which  he  had  received  from  the  conductor. 
The  respondent  had  duly  paid  his  fare,  and  in  re- 
fusing to  show  his  ticket  nad  no  intention  to  defraud 
and  <ud  not  in  fact  deh^ud  the  company. 

No  alternative  demand  was  made  by  the  company's 
officials  for  the  fare  on  non- production  of  the  tioket 
by  the  respondent. 

The  appellant  contended  that  the  respondent  was 
liable  to  a  penalty  not  exceeding  forty  shillings  nndff 
bye-law  22,  for  refusing  to  show  his  ticket  in  con- 
formity with  bye-law  10. 

The  magistrate  disnussed  the  summons, '^as  he  was 
of  opinion  that,  assuming  the  bye-law  (10)  to  be  valid 
in  law,  the  reasonable  construction  of  it  required  it  to 
be  r^ftd  as  giving  to  the  respondent  the  altemAtive  of 
either  showing  his  ticket  or  paying  the  fare,  and  this 
alternative  was  not  offered  to  him  by  the  company's 
officials;  if  this  construction  was  wrong,  and  the 
strict  gnunmatical  sense  of  the  bye-law  was  to  be 
adopted,  he  hcdd  the  bye-law  to  be  unreasonable  as 
offering  no  alternative,  and  therefore  bad.  He  was 
also  of  opinion  that  tiie  bye-law  was  invalid,  and  iwt 

(a.)  Beported  by  Sir  Shebstoit  Bakbb,  Bsri., 
Barrister-at-Law. 
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authorized  by  the  power  to  make  bye-laws  conferred 
by  the  Tramways  Aot,  1870,  section  46,  in  that  no 
power  is  given  by  that  statute  to  the  company  by 
means  of  bye-laws  to  impose  penalties  upon  their 
passengers  for  an  aot  which,  at  the  most,  would  be 
a  breach  of  contract,  and  not  fraudulent ;  and  he  re- 
lied on  the  authority  of  Saunders  v.  The  South- 
Eaekm  Baihvay  Co.,  29  W.  B.  56,  5  Q.  B.  D.  456 
(especially  p.  461),  and  on  the  fact  that  the  Tram- 
ways Aot,  1870,  sections  49  to  54,  expressly  provides 
for  criminal  offences. 

The  question  for  the  opinion  of  the  court  was 
whether  the  dedsion  of  the  magistrate  on  the  facts 
was  right  in  law,  or  whether  he  ought  on  such  facts 
to  have  conyicted  the  respondent. 

The  bye-laws  and  regulations  purported  to  be 
made  by  the  South  London  Tramways  Co.  under 
the  powers  conferred  on  the  company  by  the  Tram- 
ways Act,  1870.  No.  10  of  these  bye-laws— the  bye- 
law  in  question — provided  that  *'  each  passenger  shaJl 
show  his  ticket  (if  any)  when  required  so  to  do,  to 
the  conductor  or  to  any  duly  authorized  servant  of 
the  company,  and  shall  also,  when  required  so  to  do, 
either  deliver  up  his  ticket  or  pay  the  fare  legally 
demandable  for  the  distance  travelled  over  by  sudi 
passenger." 

No.  22  provided  that:  '*  Any  person  offending 
against  or  committing  a  breach  of  any  of  these  bye- 
laws  or  r^plations,  shall  be  liable  to  a  penalty  not 
exceeding  forty  shillings." 

Then  at  the  end  of  these  printed  bye-laws  and 
regulations  there  was  a  certificate  from  the  assistant 
secretary  of  the  Board  of  Trade  certifying  that  a  true 
copy  of  the  foregoing  bye-laws  and  regulations  had, 
in  accordance  with  the  provisions  of  section  46  of  the 
Tramways  Act,  1870,  been  hud  before  the  Board  of 
Trade  not  less  than  two  months  before  such  bye-laws 
and  regulations  came  into  operation,  and  that  such 
bye-laws  and  regulations  had  not  been  disallowed  by 
the  Board  of  Trade  vdthin  the  said  two  months. 

Spokes  {Hume-WiUiame,  with  him),  for  the 
^pellant. — ^The  validity  of  this  very  bye-law  has  been 
before  the  courts  on  two  occasions — namely,  in  the 
oases  of  Heap  v.  Day,  34  W.  B.  627,  51  J.  P.  213, 
and  Hanka  v.  Bridgman,  ante,  p.  285,  which  was 
before  this  court  a  short  time  ago.  Li  each  of 
those  cases  the  bye-law  in  question  was  considered 
and  was  held  to  be  reasonable  and  valid,  and  the 
decisions  in  those  cases  are  really  conclusive  in  the 
present  case. 

F.   WaU  {May,  with  him),  for  the  respondent. — 
The  magistrate  was  right  in  holding  the  bye-law 
unreasonable  and  bad.    Under  the  first  part  of  the 
bye-law  the    passenger   is    to    show  his  ticket  (if 
any),  and  he  has  no  option  or  alternative  given  to 
him ;  whereas  in  the  second  part  of  the  bye-law  (under 
which  these  cases  were  decided)  he  is  to  deliver  m  his 
ttoket  when  requested  to  do  so  or  pay  the  fare.    Ijiere 
is,  therefore,   a  larger  penidty  attaching  to  a  breach 
of  the  first  i>art,  than  there  is  to  the  second  part,  of 
ihiB  bye-law,  because  under  the  second  part  he  has 
the  alternative  of  paying  his  fare,  whereas  under  the 
first  part  he  has  no  such  alternative,  but  must  pay  the 
penalty.      Section  108  of  the  Bailways  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  20)  gave  powers  to 
rmilways  to   make  regulations    ''for  regulating  the 
tr&Telling  upon    .     .    .    the  railway,"  and  section 
46  of  the  Tramways  Act,  1870  (33  &  34  Vict  c.  78). 
^&we  powers  to  tramway  companies  to  make  regula- 
tioiis  *'  for  regulating  Uie  travelling  in  or  upon  any 
carriage    belonging  to    them."     Thus   the  powers 
oonierred   on  railway   companies  and  on  tramway 
oomfanies  to   make   rqgolations   of   this   kind   are 
precisely  similar.     The  oases  therefore  decided  as  to 


railway  companies  and  their  powers  to  make  such 
bye-laws  are  precisely  in  point  here,  and  all  the  cases 
show  that  such  a  bye-law  as  this,  where  a  penaltv  is 
imposed  in  the  absence  of  an  intention  to  defraud,  is 
ultra  virea,  unreasonable,  and  void. 

He  referred  to  Saunders  v.  T?ie  South'Easkm  Bail- 
way  Co.,  29  W.  B.  56,  5  a  B.  D.  456;  Huffamy. 
The  NoHh  Staffordshire  Bailway  Co.,  43  W.  B.  28, 
[1894]  2  Q.  B.  821 ;  Dyson  v.  The  London  and  North- 
Western  Bailway  Co.,  29  W.  B.  565,  7  Q.  B.  D.  32 ; 
Bentliain  v.  Hoyle,  26  W.  B.  314,  3  Q.  B.  D.  289 ; 
and  to  section  5  of  the  Begulation  of  Bailways  Act, 
1889  (52  &  53  Vict.  c.  57). 

LiKDLEY,  L.J. — I  consider  this  matter  really 
covered  by  authoritv.  The  learned  magistrate  has 
refused  to  convict  the  respondent  under  a  bye-law 
which  has  come  before  the  court  more  than  once.  It 
is  a  bye-law  made  by  a  tramway  company  under  the 
powers  in  section  46  of  the  Tramways  Act,  1870. 
The  section  first  of  all  authorizes  the  local  authority 
to  make  certain  bye-laws  and  regulations,  and  then  it 
authorizes  the  promoters  of  any  tramway  to  make 
regulations  "  for  regulating  the  travelling  in  or  upon 
any  carriage  belonging  to  them  "  ;  and,  by  a  later  sec- 
tion (s.  47),  to  enforce  a  reasonable  penalty.  Under  that 
power  this  bye-law  has  been  passed.  [EUs  lordship 
then  i^ead  the  bye-law.]  I  agree  with  the  contention 
for  the  respondent  that  that  may  be  regarded  as  two 
bye-laws  in  one  clause.  The  first  is  that  ''each 
passenger  shall  show  his  ticket,  if  any,  when  re- 
quired'*;  and  the  next  is,  '*  and  shall  also,  when 
required  so  to  do,  either  deliver  up  his  ticket,  or  pay 
the  fare  legidly  demandable  for  the  distance  travelled 
over  by  such  passenger."  Those  are  two  totfldly 
different  things.  The  second  part  of  that  bye-law 
has  been  brought  before  the  court  on  more  than  one 
occasion,  especially  in  the  case  of  Heap  v.  Day,  and 
in  the  case  of  Hanks  v.  Bridgman,  in  which  we 
followed  Heap  v.  Day.  The  argument  was  to  this 
effect:  It  was  contended  for  the  respondent  that 
the  company  cannot  enforce  duties  upon  pas- 
sengers to  enable  the  company  to  check  its  own 
servants.  I  think  there  is  something  in  that 
argument,  but  that  is  precisely  the  argument  which 
was  addressed  to  the  court  in  Heap  v.  Day,  and  was 
distinctly  overruled.  We  cannot,  of  course,  overrule 
Heap  V.  Day,  and  that  argument  being  gone,  what 
seems  to  me  to  be  the  best  point  of  the  whole  case  is 
gone  too. 

The  learned  magistrate  has  refused  to  convict  for 
these  reasons.  He  finds,  in  the  first  place,  that  the 
respondent  did  refuse  to  show  his  ticket  when  re- 
quested. He  finds  that  as  a  fact,  then  he  gives  three 
reasons  for  his  opinion.  He  says :  '*  I  dismissed  the 
summons  as  I  was  of  opinion  that,  assuming  the  bye- 
law  to  be  valid  in  law,  the  reasonable  construction 
of  it  required  it  to  be  read  as  giving  to  the  respondent 
the  alternative  of  either  showing  his  ticket  or  paying 
the  fare,  and  this  alternative  was  not  offSered  mm  by 
the  company's  official."  With  great  deference  to  the 
learned  magistrate,  I  cannot  read  the  10th  bye-law  in 
any  such  way;  I  cannot  tack  on  the  alternative 
*'  pay  the  fare  legally  demandable  "  to  the  first  clause 
of  it.  The  wonis  of  the  first  clause  are:  ''Each 
passenger  shall  show  his  ticket,  if  any."  The  expres- 
sion '*  if  any  "  is  very  important.  There  is  no  alterna- 
tive of  that.  The  alternative  about  paying  the  fare 
legally  demandable,  is  confined  to  the  next  clause : 
"  And  shall  also  when  required  so  to  do  either  deliver 
up  his  tidcet  or  pay  the  nure.*' 

Now  we  have  not  got  the  words  "  ticket,  if  any," 
there,  and  the  reason,  I  apprehend,  is  this,  that  when 
we  oome  to  the  alternative,  if  the  passenger  has  lost 
the  ticket  or  has  not  got  it,  ba  most  pay  the  fare  over 


444 


THE  WEEKLY  REPORTER. 


11 


r9.]M.]        VoL  XnV. 


High  Coubt. 


Lowe  (Atpsllant)  v.  Yolp  (Bbspondxnt). 


High  Ooubt. 


again.  That  is  not  in  the  first  olaose  at  alL  On  the 
oonstraotion  of  the  10th  bye-law  it  seems  to  me  the 
learned  magistrate  has  gone  too  far  and  has  mis- 
construed it. 

Then  we  come  to  the  second  reason  which  he  gives : 
*'  If  this  construction  was    wrong,  and   the  strict 

frammatical  sense  of  the  bye-law  was  to  be  adopted, 
held  the  bye-law  to  be  unreasonable  as  offsrinff  no 
altexnatiye,  and  therefore  bad."  There,  again,  I  do 
not  see  that  there  is  anything  at  all  unreasonable  in 
saying  that  if  a  man  has  got  his  ticket  and  refuses  to 

Sroduce  it,  he  shall  be  liable  to  a  small  penalty, 
'he  only  conceivable  groand  for  holding  that  to  be 
unreasonable,  is  that  to  which  I  have  ah^Mtdy  alluded, 
and  which  is  negatived  by  the  case  of  Heap  v.  Day  ; 
and  if  we  look  at  the  judgment  of  Lush,  J.,  in 
Saundtis  v.  The  SoiUh-EoHem  Bailvoay  Co,,  there 
is  a  very  distinct  opinion  expressed  by  that  very 
eminent  judge  that  such  a  bye-law  would  be  perfectly 
reasonable;  and  I  think  it  is.  The  second  ground 
therefore  seems  to  me  to  be  untenable  and  bad. 

I  now  come  to  the  third  reason :  *'  I  was  also  of 
opinion  that  the  bye-law  was  invalid,  and  not 
authorized  by  the  power  to  make  bye-laws  conferred 
by  the  Tramways  Act,  1870,  in  that  no  power  is  given 
by  the  statute  to  the  company  by  means  of  bye-laws 
to  impose  penalties  upon  their  passengers  for  an  act 
which  at  most  would  be  a  breach  of  contract,  and  not 
fraudulent.'*  Then  the  magistrate  referred  to  the 
case  of  Saundere  v.  The  South-Eohtern  Bailway  Co. 
That  ground  has  been  supported  in  argument  by  a 
reference  to  Saunders  v.  The  SotUh^Eastem  Eailway 
Co.f  Dyson  v.  The  London  and  North'  Western  Bailway 
Co*,  and  Bentham  v.  Hoyle.  That  ground,  however, 
seems  to  me  to^be  bad  also,  for  in  every  one  of  those 
cases  the  Act  of  Parliament  there  applicable  dealt 
with  predselv  the  same  bye-law  in  each  of  those  cases, 
and  the  bye-law  was  one  which  left  out  very  material 
words  wluch  were  essential  to  the  reasonable  protec- 
tion of  the  public  When  we  come  to  tiie  penalty 
section  in  this  Act  (section  47)  we  do  not  find  this 
particular  language  alluded  to  at  all ;  and  we  have 
already  the  authority  of  Heap  v.  Day  for  saying  that 
this  is  a  bye-law — the  second  part  of  it  at  idl  events 
—which  is  reasonable  for  regulating  the  toiffic  in  or 
upon  the  tramwav. 

I  think  on  all  these  grounds  the  learned  magistrate 
has  made  a  mistake,  and  that  the  appeal  must  be 
allowed  with  costs,  and  that  the  case  must  go  back  to 
him. 

Kay,  L.J. — I  am  of  the  same  opinion.  As  to  the 
construction  of  the  bye-law,  I  differ  from  the  oon- 
stmction  put  on  it  by  the  learned  magistrate.  It 
seems  to  me  plain  that  the  alternative  of  paying  the 
fare  legally  demandable  applies  only  to  the  second 
dause  of  the  bye-law.  To  ''either  deliver  up  his 
ticket  or  pay  the  fare  "  shows  clearly  that  the  alter- 
native does  not  apply  to  the  first  part  of  the  bye-law, 
where  we  have  not^t  *'  shall  either  diow  his  ticket 
or  pav  the  fare."  Tlie  alternative  is  confined  to  the 
last  dause. 

The  chief  argument  has  been  that  it  is  an  un- 
reasonable bye-law,  and  that  it  is  bad.  Heap  v.  Day 
has  held  it  to  be  a  perfectly  ffood  bye-law  as  to 
the  second  part.  I  agree  that  Sie  attention  of  the 
court  was  not  spedally  directed  to  the  first  part,  and 
therefore  it  is  possible  to  say  that  Heap  v.  Day  did 
not  dedde  that  a  bye-law  severable  as  to  the  first  and 
second  part  of  it,  was  good  as  to  the  first  part ;  and 
therefore  the  point  may  be  open  to  ailment  by  the 
renpondent. 

How  does  the  matter  arise?  In  the  Tramways 
Act,  1870,  section  61  imposes  a  penalty  on  any  person 
who  avoidi  or  attempts  to  avoia  paymciit  of  nil  hx^\ 


section  46  authorises  to  tramway  company  to  make 
bye-laws  for  regulating  the  travelling  m  or  upon  any 
tramcar ;  and  by  section  47  any  such  bye-law  may 
impose  reasonable  penalties  for  offences  against  the 
same.  I  agree  that  if  this  bye-law  were  a  bye-law 
to  the  effect  that  if  a  passenger  did  not  pay  his  fare 
he  should  be  liable  to  a  penalty,  and  omitted  the 
words  I  have  read  in  section  61— the  words  showing 
that  the  penalty  bjr  statute  was  only  imposed  where 
he  wilfully  refused  to  pay  his  fare,  as  in  the  oase 
of  Saunders  v.  The  South-Eastern  Bailway  Co.— 
the  bye-law  would  then  be  creating  an  offanoe,  and 
imposing  a  penalty  for  the  non-payment  of  the 
fare  uncfer  circumstances  in  which  the  statute  did  not 
impose  the  penalty,  and  in  which  the  statute  plainly 
showed  it  was  not  intended  that  the  penalty  should 
be  imposed.  But  I  do  not  think  that  is  a  good 
argument  in  the  present  case. 

Is  not  this  strictly  a  bye-law  for  the  purpose  of 
regulating  "  the  travelling  in  or  upon  any  carriage 
belonging  to  the  company  "PI  confine  myself  for 
the  present  to  this  part  of  the  bye-law.    A  passenger 
when  he  pays  his  fare  receives  a  ticket  from  the 
conductor.      The  company  say  that  the  oondnotor 
shall  deliver  a  ticket,  and  he  does  deliver  a  ticket,  to 
the  passenger.    Then  the  inspector,  or  the  conductor, 
or  any  officer  of  the  company,  according  to  this  bye- 
law,  may  call  upon  the  passenger  to  show  his  tiolrat, 
if  any.      It  is  notorious  that  the  chedc  which  the 
company  have  upon  their  servants  is  by  an  inspector 
contmually  going  upon  one  or  other  of  their  tramoais 
and  asking  the  passengers  to  show  their  tiokete ;  the 
object  of  that  is  to  see  whether  the  oondnotor  has 
performed  his  duty  in  giving'  the  passengers  a  taoket 
It  is  thus  seen  at  once  if  the  passenger  has  paid  his 
fare,  and  the  conductor  is  liable  for  the  fare  that  he 
has  so  received.    This  is,  or  may  be,  intended  to 
enable  the  company  to  have  a  dieok  on  the  conductor. 
Then,  again,  the  conductor  ma^  ask  to  see  the  ticket 
The  conductor  may  have  received  the  fare  and  given 
a  ticket  and  may  have  forgotten  it,  and  he  asks  the 
passenger  to  show  his  ticket,  as  he  may  not  be  sure 
whether  the  man  has  paid  his  fare  or  not.    This  bye- 
law  does  not  say  that   in  every  possible   event  a 
passenger  shall  show  his  ticket  or  pay  a  penalty,  but 
that  he  shall  show  his  ticket,  "  if  any ; ''  that  means 
if  he  has  a  ticket  to  show.    If  the  man  says  '*  I  had 
a  ticket,  but  unfortunately  I  have  lost  it  and  cannot 
show  it,"  possibly  he  might  on  that  ground  escape 
altoge^er,  because  the  words  of  the  bye-law  are  "  if 
any.  *    But  why  is  this  bye-law  unreasonable  F    It 
does  not,  as  it  seems  to  me,  come  within  the  dass  of 
cases  to  which  we  have  been  referred.  It  does  not  in  the 
least  interfere  with,  or  carry  further,  the  right  of  tlie 
company  to  obtain  a  penalty  from  a  man  because  he  has 
not  paid  his  fare.    Bnt  it  is  said  that  in  this  case 
everything  must  be  inferred  in  ^vour  of  a  man  who 
is  accused  of  a  criminal  offence,  and  that  it  must  be 
inferred  here  that  he  had  lost  his  ticket  and  could  not 
show  it.    I  cannot  go  into  that.     That  is  not  the 
condusion  to  be  drawn  from  the  language  of  tkb 
case,    n  he  had  lost  his  ticket,  he  would  have  said  so ; 
but  the  case  does  not  find  that  he  said  that,  but  on 
the  contrary  that  he  refused  to  show  his  tidcet     He 
gave  the  number  of  the  ticket,  and  that  shows  that  he 
had  recdved  a  tidcet,  but  he  refused  to  show  it.     I 
think  he  was  wronff  in  so  doing,  and  I  think  he 
certainly  infringed  the  bye-law.    The  bye-law  seems 
to  me  not  unreasonable.    It  comes  within  the  cUaa  of 
cases  to  whidi  reference  has  been  made.    It  does  not 
contravene  the  statute,  or  extend  the  statute  ms  to 
payment  of  fares  beyond  section  61 ;  and  therelofre  I 
think  the  learned  magistrate  was  not  right  dtlier  on 
the  ccmstruotkm  of  tlie  bye-law  or  in  the  way  ke 
dealt  witi^  t^e  traveller  who  had  committed  the  bre^^ 
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of  the  bye-law.  I  think  a  breach  of  the  bye-law  was 
oommittod.  I  think  the  bye-law  was  good,  and  I 
think  the  magistrate  ought  to  have  convicted. 

Appeal  allowed.     Case  remitted  to  magistrate. 

Solicitors  for  the  appellant,  Blyth,  Button^  Hartley, 
JbBlyih. 

SoHoitor  for  the  respondent.  E,  R.  Oliver, 


Feb.  13. 


a  B.  Div.  I 

(lindley  and  Kay,  L.JJ.) ) 

GoLLMAH  {Appellant)  v,  BOBBBTS  {Respondent),  (a.) 

Master  and  servant  —  Shop  —  Employment  of  young 
person  in — Employment  partly  in  shop  and  partly 
outside  —  Employment  **tn  or  about  shop** — Shop 
Hours  Act,  1892  (55  df  56  Vict,  e,  62),  s.  3. 

When  a  young  person  is  employed  in  a  shop,  and  when 
his  employment  is  partly  intide  the  shop  ana  partly  out" 
side  the  shop,  the  time  occupied  in  the  outdoor  employ^ 
ment  is  time  occupied  **  in  or  about  the  shop  **  within  the 
meaning  of  section  3  of  the  Shop  Hours  Act,  1802 ;  and 
the  time  so  occupied  in  the  outdoor  employment  wJien 
added  to  the  time  of  employment  in  the  shop  itself  cannot, 
in  any  one  week,  exceed  the  limit  of  seventy-four  hours 
laid  aotvn  in  that  section. 

Case  stated  by  Mr.  Bnshby,  metropolitan  police 
magistrate. 

A  complaint  was  made  by  the  appellant  on  behalf 
of  the  liondon  County  Council  against  the  respon- 
dent, that  the  respondent  did,  during  the  week  com- 
mencing the  16th  of  June,  1895,  at  his  premises 
(being  a  shop  within  the  meaning  of  the  Shop  Hours 
Act,  1892),  unlawfully  employ  in  and  a1x)ut  the 
•aid  shop  one  Charles  Medcraft  (being  a  young  per- 
soQ  witmn  the  meaning  of  the  Act)  for  a  longer 
period  than  seventy-four  hours,  including  mu- 
tinies. 

The  respondent  was  a  newsagent,  and  occupied  the 
premises  m  question  for  the  purpose  of  receivmg  and 
retailing  newspapers,  and  these  premises  were  a 
■bop  within  the  meaning  of  the  Shop  Hours  Act, 
1892. 

The  respondent  employed  Medcraft  (who  was  a 
young  person  within  the  meaning  of  the  Act)  in 
copuection  with  the  receiving  and  retailing  of  news- 
pi^pers,  and  in  the  course  of  such  employment  Med- 
crut  fetdied  newspapers  from  Fleet-street,  and 
delivered  them  to  customers  at  their  addresses  sold 
newspapers  for  the  respondent  both  inside  and 
oataide  the  shop ;  and  inside  the  shop  he  folded  up 
neirspapers,  did  up  country  parcels,  swept  out  the 
shop,  acd  cleaned  ^e  windows. 

Tile  period  of  time  calculated  from  the  time  Med- 
craft arrived  at  the  shop  to  the  hour  at  which  he 
ceased  working  for  the  respondent  during  the  week  in 
qneation  amounted  to  8^  hours,  and  during  the 
whole  of  such  period  of  84^  hours  Medcraft  was 
oocopied  in  peru>rming  some  portion  of  the  above- 
deaoribed  duties  in  the  course  of  his  employment,  or 
taking  his  meals  in  the  times  allowed  him  for  that 
purpose. 

If  the  period  to  be  calculated  for  the  purposes  of 
the  Ajci.  is  limited  to  the  times  during  which  Med- 
craft was  at  work  in  or  about  the  premises  occupied 
lyy>  thiB  Aop,  then  he  was  not  employed  in  or  about 
the  aliop  for  a  longer  period  than  seventy-four  hours, 
inchaSing  meal-times,  in  that  week ;  but  if  the  period 

(<»  )  Beported  by  Sir  Shkbston  Baker,  Bart, 
Barrister-at-Law. 


to  be  calculated  for  the  purposes  of  the  Act  is  not  so 
limited,  but  should  indude  the  times  occupied  in 
fetching  newspapers  from  Fleet-street,  and  delivering 
them  to  customers  at  their  addresses  not  in  or  about 
the  premises,  Iben  Medcraft  had  been  employed  for 
a  penod  of  84^  hours,  including  meal-times,  m  that 
week. 

The  magistrate  adopted  the  first  of  these  con- 
structions of  the  Act,  and  dismissed  the  summons. 

Section  3  of  the  Shop  Hours  Act,  1892  (55  &  56 
Yict.  c.  62),  provides:  ''No  youn^  person  shall  be 
in  or  about  a  shop  for  a  longer  period  than  seventy- 
four  hours,  including  meal  times,  in  any  one  week.*' 
Section  9 :  "  A  '  young  person '  means  a  person  under 
the  age  of  eighteen  years ;  and  '  shop  *  means  retail 
and  wholesale  shops,  markets,  stalls,  and  warehouses 
ia  which  assistants  are  employed  for  hire,  and  in- 
cludes licensed  public-house  and  refreshment  houses 
of  any  kind." 

Avory,  for  the  appellant— The  whole  question  is. 
What  is  the  meaning  of  the  words  "  in  or  about''  a 
shop?  The  magistrate  decided  that  these  words 
meant  actually  on  the  premises  of  the  shop.  That  is 
too  narrow  a  construction  of  the  section,  and  it 
would  not  prevent  the  mischief  aimed  at  by  the 
Act,  which  was  to  prevent  too  long  hours  of  employ- 
ment of  young  persons  engaged  m  shops  and  ware- 
houses. The  words  **in  or  about"  a  shop  mean  in 
or  about  the  business  of  the  shop,  and  the  words 
cannot  be  limited  to  the  actual  employment  in  the 
shop  itself.  If  the  view  of  the  magistrate  were 
adopted,  then  a  boy  could  be  kept  in  a  refreshment 
house  all  day  running  in  and  out  of  the  house,  and 
he  might  be  employed  for  much  longer  than  the 
specified  time,  provided  he  was  not  employed  more 
than  the  seventy-four  hours  in  the  house  itself. 
That  could  not  have  been  the  intention  of  the  Act. 

The  respondent  did  not  appear. 

LnmiiBY,  L.J. — This  is  an  important  case,  and  one 
by  no  means  easy  to  decide,  as  it  is  impossible  to  read 
this  Act  without  seeing  that  the  word  *'shop" 
throughout  the  Act  is  used  with  reference  to  a  struc- 
ture or  place — a  place  of  business  as  ^tingnished 
from  the  business  carried  on  there.  We  have  in  this 
case  a  shop  and  a  boy  employed  in  the  business  which 
is  carried  on  at  that  place ;  his  work  is  partiy  indoors, 
and  partiy  outdoors ;  and  his  outdoor  work  takes  him 
some  distance  away  from  the  place  where  this  shop  is 
situated.  The  question  is  whether,  whilst  he  is 
employed  in  doing  the  outdoor  work,  he  can  be  said 
to  be  employed  '*  in  or  about  the  shop  "  within  the 
meaning  of  this  Act.  To  answer  that  question  we 
have  to  see  what  the  object  of  this  Act  was,  and 
what  was  the  mischief  it  was  intended  to  prevent. 
It  was  passed  for  the  purpose  of  protecting  the  health 
of  young  persons  employed  in  shops  and  warehouses. 
The  Act  does  not  aim  at  protecting  the  health  of 
young  persons  by  the  improvement  of  the  sanitary 
condition  of  the  places  in  which  they  are  employed. 
Its  object  is  to  protect  their  health  by  preventing 
their  employment  for  an  undue  length  of  time,  and 
if  we  were  to  adopt  the  very  narrow  construction  of 
the  section — which,  I  must  say,  the  words  of  it  war- 
rant—we should  be  reducing  the  Act  to  a  dead  letter 
in  all  cases  in  which  the  duties  of  young  persons 
employed  in  shops  are  partiy  indoors  and  partiy 
outdoors.  I  think  it  womd  not  be  right  to  put  upon 
the  language  of  this  Act  a  construction  so  hmited  as 
to  make  it  futile  in  many  cases  which  would  certainly 
come  within  the  misohica  of  the  Act.  I  think  the 
true  construction  is  this,  that  where  you  have  a  shop» 
and  a  shop  bojf  or  shop  giil  under  the  age  of  eighteoi 
employed  in  that  shop,  that  boy  or  girl  is  not  to  be 


446 


THE   WEEKLY  REPORTER.        [May9,i896.]       Vol.Xl.TV- 


High  Coubt.     Zyffin  (Applt.)  v.  East  London  Waterworks  Co.  (Ld.)  (Respdts.).      High  Court. 


employed  for  the  purposes  of  the  biisiness  carried  on 
at  that  shop  by  the  shopkeeper  for  more  than 
seyenty-four  hours  in  the  week,  including  meal-times. 
That  is  the  substance  of  the  matter,  and«  although  the 
learned  magistrate  has  adopted  a  construction  of  the 
Act  which  is  warranted  by  the  words  of  it,  I  do  not 
hesitate  to  sav  that  his  construction  is  calculated  to 
defeat  the  object  of  the  Act  to  such  an  extent 
that  I  do  not  think  it  can  be  the  true  construction. 

Kat,  L.  J. — I  am  entirely  of  the  same  opinion.  The 
question  is  a  very  important  one,  and  it  is  one  on 
which  the  efficiency  of  the  Act  greatly  depends. 
The  Act  was  passed  for  the  purpose  of  preventing 
shopkeepers  from  employing  young  persons  for  an 
undue  length  of  time,  and  if  in  this  case  we  are  to 
deduct  the  time  occupied  by  the  boy  in  his  outdoor 
duties,  he  might  be  kept  all  day  and  all  night  so 
employed  without  infringing  the  Act.  If  that  were 
the  construction,  then  there  might  be  many  similar 
cases  which  the  Act  would  fail  to  reach.  I  cannot 
think  that  it  would  be  a  true  construction  of  the 
Act,  looking  to  the  purpose  and  object  of  it,  to  limit 
it  in  that  way.  If  it  were  so  limited,  shopkeepers 
might  easily  evade  its  provisions  and  employ  young 
persons  in  their  business  for  more  than  seventy-four 
hours  in  one  week.  The  mischief  aimed  at  was  the 
employment  of  young  persons  for  an  undue  leneth 
of  time,  and  employment  beyond  the  time  spedned 
ill  the  section  is  an  infringement  of  the  Act,  unless 
the  employer  can  show  that  the  case  is  clearly  not 
within  the  words  of  the  Act.  I  think  the  learned 
magistrate  has  placed  too  narrow  a  construction 
upon  this  very  useful  and  important  provision. 

Appeal  allowed. 

Solicitor  for  the  appellant,  W.  A,  Blaxland. 


Q.  B.  Div,  1  WaK    IS 

(lindley  and  Kay,  L.JJ.)  f  ^^^'  ^^• 

Kyffin  {Appellant)  v.  Thb  Bast  London  Water- 
works Co.  (Limitbd)  {Respondents),  (a.) 

Water — Metropolis — Constant  supply  of  water — Failure 
of  water  company  to  give — Right  of  private  individual^ 
being  aggrieved^  to  sue  for  penalties — Metropolis  Water 
Act,  1871  (34  d&  35  Vict.  c.  113),  ss.  7,  16,  44,  46— 
Waterworks  Clauses  Act,  1847  (10  Jk  11  Vict.  c.  17), 
s.  43. 

When  a  water  company  which  comes  within  the  opera* 
tioH  of  the  Metropolis  Water  Act,  1871,  fails  to  give  a 
constant  supply  oj  water  within  section  7  of  the  Act,  a 
private  individual,  who  may  he  aggrieved  in  consequence 
of  such  non-supply,  cannot  sue  for  the  penalties  imposed 
hy  section  16  of  the  Act.  For  such  penalties  for  failure 
to  give  a  constant  supply  to  districts,  the  metropolitan 
authority  alone  can  sue,  and  if  a  private  individual  he 
aggrievA  his  remedy  is  not  under  the  Act  of  1871,  hut 
under  section  43  of  the  Waterworks  Clauses  Act,  1847, 
under  which  section  it  is  a  condition  precedent  of  his 
right  to  sue  that  he  shall  have  paid  or  tendered  the  boater 
rate  in  advance. 

Special  case  stated  by  Mr.  Bushby,  metropolitan 
police  magistrate,  sitting  at  Worship-street  Police 
Court. 

A  complaint  was  preferred  by  the  appellant 
(Kyffin)  against  the  respondent  company  for  that 
the  company  on  the  16th  and  17th  days  of  July, 
1895,  at  463  and  465,  Hackney-road,  in  the  county  of 

(a.)  Beported  by  Sir  Shxrston  Baker,  Bart,  Bar- 
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London,  did   unlawfully  fail  to  supply  a  sufficient 
quantity  of  water  for  domestic  purposes. 

The  magislarate  heard  this  summons  on  the  20th  of 
July,  1895,  and  dismissed  the  complaint. 

At  the  hearing  of  the  compliunt  the  appellant, 
who  was  the  only  witness  called,  stated  that  he  was 
the  occupier  of  certain  premises  in  Hackney-road, 
which  included  the  premises  named  in  the  summons^ 
and  that  on  the  16tn  and  17th  days  of  July,  1895, 
the  water  supplied  by  the  respondent  oompany  to 
these  premises  was  not  sufficient  for  domestio 
purposes. 

Upon  the  above  evidence  it  was  contended  for  the 
appellant  that  the  respondents  had  contravened  the 
provisions  of  section  7  of  the  Metropolis  Water  Act, 
1871,  and  that  the  respondents  had  incurred  the 
pencdty  prescribed  by  section  16  of  that  Act.  By  35 
&  36  Vict.  c.  79,  s.  35,  the  Local  Government  Board 
is  substituted  for  the  Board  of  Trade. 

On  behalf  of  the  respondent  company  it  was 
contended  upon  the  above  evidenee,  as  pr^iminary 
points  of  law :  (1)  That  a  private  individual  could 
not  take  proceedings  under  those  sections ;  (2)  that  it 
must  be  proved  that  the  respondent  company  had 
been  required  or  had  proposed  to  furnish  a  constant 
sapply  to  the  district,  and  that  the  other  conditions 
in  sections  8  to  12  had  been  fulfilled,  and  also  that 
the  notice  mentioned  in  section  16  had  been  given ; 
(3)  that  the  penalty  was  for  not  giving  a  constant 
supply  to  the  district,  and  not  to  an  individual,  and 
that  the  appellant  had  not  proved  any  offence  within 
the  section ;  (4)  that  no  individual  could  take  pro- 
ceedings against  a  water  company  for  failure  to 
supply  his  premises  unless  he  had  paid  the  water 
rate  in  advance  Tit  was  admitted  by  the  appellant 
that  he  had  paia  no  rates  since  the  period  l^>  to 
Christmas,  1894) ;  see  section  43  of  .the  Act  of  1847, 
which  was  incorporated  in  the  respondent  company's 
Act. 

The  ma^trate  was  of  opinion  that,  in  the  absence 
of  the  notice  required  by  section  16  of  the  Metropolis 
Water  Act,  1871  (as  amended  by  35  &  36  'Vict  c.  79, 
s.  35^,  the  fourth  objection  must  prevail,  and  he 
therefore  dismissed  the  summons. 

The  question  for  the  opinion  of  the  oourt  was 
whether  the  magistrate  was  right  in  so  doing,  or 
whether  upon  the  evidence  a  primA  fade  case  had 
been  made  out  against  the  respondent  company  in 
respect  of  the  offence  charged,  and  in  the  latter 
event  the  matter  was  to  oe  remitted  for  farther 
hearing. 

The  Metropolis  Water  Act,  1871  (34  &  35  Vict,  c 
113),  provides: — 

Section  7.  —  ''  Subject  to  the  provisions  of  this 
Act,  every  companv  ....  shall,  when 
required  so  to  do,  in  the  manner  directed  by  this  Act, 
provide  and  keep  throughout  their  water  limits,  or 
throughout  such  parts  of  such  limits  as  they  may  be 
required  in  manner  aforesaid,  a  constant  sapply  of 

Sure  and  wholesome  water  sufficient  for  the 
omestic  purposes  of  the  inhabitants  within  such 
water  limits  constantly  laid  on  at  such  pressure  as 
will  make  such  water  reach  the  top  story  of  the 
highest  houses  within  such  water  limits  .  .  .  and 
every  such  company  shall,  subject  to  the  proviaioQa 
of  the  special  Act  as  the  same  are  amended  by  this 
Act,  give  and  continue  to  give  to  such  inhabitants  a 
constant  supply  for  domestio  purposes  in  manner 
prescribed.*^ 

Section  16.  —  ''Any  oompuiy  which  violates^ 
refuses,  or  neglects  to  comply  with  any  of  the  pre- 
ceding provisions  of  this  Act  shall  be  liable  to  a 
penalty  not  exceeding  two  hundred  pounds,  and  to  a 
further  penalty  not  exceeding  one  hundred  pofmds 
for  every   month   during  which   such  vioU&osi  or 
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refusal  or  neglect  to  comply  with  the  said  provisions 
continues,  after  they  shall  have  received  notice  in 
^  writing  from  the  Board  of  Trade "  (now  the  Local 
Government  Board  by  section  35  of  35  &  36  Vict.  c. 
79)  **  to  discontinue  such  violation,  refusal,  or  neglect 
as  aforesaid/' 

Section  44. — "  Every  penalty  incurred  by  any  com- 
pany by  reason  of  non-compliance  with  any  of  the 
provisions  of  this  Act  shall  go  and  belong  to  the 
metropolitan  authority  within  the  jurisdiction  of 
which  the  same  has  been  incurred,  ana  may  be  sued 
for  and  recovered  by  such  metropolitan  authority  in 
any  court  of  competent  jurisdiction  for  the  recovery 
of  any  ordinary  simple  contract  debt  of  the  like 
amount,  and  shall  oe  paid  and  applied  as  such 
metropolitan  authority  shall  from  time  to  time  direct,'* 
&c. 

Section  45. — "  Except  as  is  by  the  next  preceding 
section  expressly  provided,  all  penalties  under  thu 
Act  may  be  sued  for  and  recovered  in  the  court  of 
summary  jurisdiction." 

Section  43  of  the  Waterworks  Clauses  Act,  1847 
(10  &  11  Vict.  c.  17),  provides;  **  If,  except  when 
prevented  as  aforesaid,  the  undertakers  neglect  or 
refuse  .  .  •  to  furnish  to  any  owner  or  occupier 
entitled  under  this  or  the  specisl  Act  to  receive  a 
supply  of  water  during  any  part  of  the  time  for  which 
the  rates  for  such  supply  have  been  paid  or  tendered, 
they  shall  be  liable  to  a  penalty  of  ten  pounds,  and 
shall  also  forfeit  to  the  town  commissioners,  and  to 
every  person  haying  paid  or  tendered  the  rate,  the 
sum  of  forty  shillings  for  every  day  during  which 
such  refusal  or  neglect  shall  continue  after  notice  in 
writing  shall  have  been  given  to  the  undertakers  of 
the  want  of  supply.*' 

BousfiM,  Q.C.,  and  W.  H.  Eldridge,  for  the  appel- 
lant. 

Darling,  Q.C.,  Orippa,  Q.C.,  and  E.  M.  Bray,  for 
the  respondeoits. 

Ldtdlsy,  L.J. — This  is  a  case  stated  bv  one  of  the 
metropolitan  police  magistrates  who  refused  to  fine 
the  defendants,  the  East  London  Waterworks  Co., 
at  the  instance  of  the  plaintiff.  There  is  a  good  deal 
oi  ambiguity  about  the  information,  and  it  is  consis- 
tent withfseveral  interpretations.  It  does  not  say 
whom  the  company  has  failed  to  supply ;  it  does  not 
say  whether  the  complaint  was  that  the  company 
faUed  to  supply  the  district  with  a  constant  supply, 
or  whether  the  omission  complained  of  was  a  failure 
to  supply  thin  particular  house  with  water. 

The  learned  magistrate  seems  to  have  thought  that 

the  informant  was  not  entitied  to  the  penalty  asked 

for»  because  some  notice  referred  to  in  section  16  of 

the  Metropolis  Water  Act,  1871,  had  not  been  given. 

Bat  when  you  come  to  look  at  that  section  the  notice 

there  referred  to  has  no  reference  to  the  complaint  of 

the     appellant — whichever    way    it   may   be   rcMid, 

whether  for  ooutting  to  supply  this  particular  house 

or  omitting  to  supply  the  d^trict.    The  notice  is  a 

notioe  required  to  oe  given  by  tlie  local  government 

authority — formerly  the  Board  of  Trade,  but  now  the 

JjcHsaA  (Government  Board — to  continue  a  local  supply. 

The    particular   ground   on    which    the   magistrate 

decided  appears  to  me  to  proceed  on  a  misconstrue- 

tioa  of  section  16,  and  in  fact  that  has  been  admitted 

on  behalf  of  the  company  during  the  argument. 

The  real  question  of  controversy  here  is  an  extremely 
important  one — that  is,  whether  an  inhabitant  who 
considers  that  he  is  aggrieved  is  entitled  to  proceed 
for  the  penalties  which  are  imposed  by  section  16  of 
the  Metropolis  Water  Act,  1871.  That  section  is  as 
folkrws.  [1^  lordship  read  the  section,  and  pro- 
ceeded :— ]  The  notioe  referred  to  in  that  section  is 
the   notice  to  which  I  have  been  referring,  and  the 


appellant's  contention  is  that,  notwithstanding  sec- 
tions 44  and  45,  he  is  entitled  to  enforce  this  heavy 
penalty.  Section  44  shows  the  way  in  which  the 
penalty  is  imposed,  and  also  shows,  to  my  mind,  who 

15  to  sue  for  it.  [His  lordship  then  read  sections  44 
and  45.]  Now,  the  penalties  to  be  incunred  by  the 
company  evidentiy  do  not  go  to  common  informers, 
and  they  do  not  go  to  the  Exchequer.  They  go  to 
the  metropolitan  authority,  and  may  be  sued  for  and 
recovered  by  that  metropolitan  authority  by  what 
is  commonly  called  an  action.  The  appellant  con- 
tends that,  notwithstanding  that,  he  is,  as  a  person 
aggrieved,  entitled  to  sue  for  this  penalty ;  not  for  his 
own  benefit — he  did  not  say  that — but  in  order  to  put 
the  money  at  the  disposition  and  control  of  the 
metropolitan  authority.  At  first  sight  there  seemed 
to  be  some  diffioultv  about  that  both  ways ;  but  we 
have  been  referred  by  counsel  for  the  Waterworks  Co. 
to  the  Waterworks  Clauses  Act  of  1847,  and  when  we 
come  to  look  at  the  two  Acts  of  Parliament  I  think 
the  argument  for  the  company  ought  to  prevail.  I 
think  it  is  quite  obvious  that  under  section  43  of  the 
Waterworks  Clauses  Act,  1847,  any  inhabitant  who  is 
aggrieved  by  not  receiving  the  water  which  he  is 
entitled  to  under  the  Act  is  entitled  to  proceed  under 
that  section  for  the  penalty  there  referred  to,  which 
is  comparatively  a  small  one.  The  penalty  is  £10,  and 
408.  a  day ;  **  and  shall  also  forfeit  to  the  town  com- 
missioners, and  to  every  person  having  paid  or 
tendered  the  rate,  the  sum  of  forty  shillings  for  every 
day  during  which  such  refusal  or  neglect  shall  con- 
tinue after  notice  in  writing  shall  have  been  given  to 
the  undertakers  of  the  want  of  supply.*'  Unfortu- 
nately for  the  appellant  he  cannot  ^orce  section  43 
of  the  Act  of  1847,  because  he  has  not  paid  his  rate  in 
advance,  which  is  a  condition  precedent.  Therefore 
the  remedy  which  he  has  under  that  section  for  any 
injury  inflicted  upon  or  sustained  by  himself  he  is  not 
in  a  position  to  pursue. 

That  being  the  case,  the  appellant  says, ''  Apart  from 
that,  I  can  sue  you  for  this  penalty  imposed  by  section 

16  of  the  Act  of  1871,  because,"  he  says,  ''  you  have 
failed  to  comply  with  section  7  of  the  Act  of  1871." 
Now  section  7  of  the  Act  of  1871  is  not  addressed 
to  the  supply  of  each  particular  inhabitant,  but  to 
something  which  was  new  in  1871,  namely,  a  constant 
supply  of  water  to  districts.  [His  lordship  then  read 
section  7.1  Now  the  appellant  says,  *'  I  am  aggrieved 
because  I  did  not  receive  the  constant  supply  for 
domestic  purposes,  and  therefore  I  shall  sue  for  the 
penalty  under  that  section."  That  means  the  £200 
penalty,  and  it  certainly  would  be  curious  if  a  person 
who  cannot  sue  under  section  43  of  the  previous  Act 
of  1847,  in  respect  of  injury  done  to  himself  person- 
ally, can  sue  in  respect  of  that  very  same  injury  done 
to  him  personally,  under  section  7  of  the  Act  of  1871, 
and  sue  for  a  penalty  of  £200.  It  does  not  seem 
consistent. 

It  appears  to  me  that  there  are  two  distinct  prin- 
ciples underlying  the  structure  of  these  Acts ;  and  that 
as  regards  constant  supply  districts  the  company  are 
responsible  to  the  metropolitan  authority,  and  that  it 
is  for  them  to  enforce  the  duties  imposed  by  the  Act 
of  1871  upon  the  company  for  failure  to  supply  a  dis- 
trict ;  and  for  that,  the  metropolitan  authority  is  the 
proper  person  to  sue,  and  the  only  proper  authority 
to  sue,  for  penalties.  That  does  not  in  the  least 
deprive  any  person  of  his  right  to  complain  of  any 
deficient  supply  to  him  personally,  his  remedy  being 
under  section  43  of  the  Act  of  1847.  That  appears  to 
me  to  make  the  whole  legislation  consistent,  and  also 
to  be  in  accordance  with  what  appears  to  me,  on  look- 
ing carefully  through  the  Act  of  1871,  to  be  the 
obvious  scheme  of  the  Legislature. 

There  is  a  greal  deal  of  good  sense  in  this,  because 
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we  know  perfeotly  well  that  this  constant  supplv  is 
an  extremely  onerous  burden,  and  there  are  sections 
which  prevent  the  company  from  being  under  any 
liability  for  not  giving  it  if,  from  any  drought  or 
accident,  they  are  prevented  from  so  doing;  all  of 
which  matters  can  be  much  better  considered  by  the 
metropolitan  authority  than  by  any  inhabitant  who 
may  happen  to  be  aggrieved  by  not  receiving  what  he 
thinks  is  a  sufficient  supply.  I  am  quite  satisfied  that 
the  scheme  of  the  Act  is  tliat  for  wmch  the  company 
have  contended,  and  that  the  appeal  must  be  refused. 
The  appellant  has  an  adequate  remedy.  His 
remedy  is  under  section  43  of  the  Act  of  1847,  and 
not  at  at  all  under  the  Act  of  1871.  Upon  the  true 
construction  of  the  Act,  it  appears  to  me  therefore  to 
be  unnecessary  to  criticise  the  cases  which  have  been 
referred  to.  Therefore  I  come  to  the  conclusion  that 
if  the  appellant  is  suing  for  a  non-constant  supply  of 
water  to  the  district,  he  is  not  the  proper  person  to 
sue ;  if  he  is  suing  for  injury  to  himself  personally,  he 
is  out  of  court,  because  he  cannot  comply  with  section 
43  of  the  Act  of  1847. 

Kay,  L.J. — I  am  entirelv  of  the  same  opinion. 
Looking  at  tiie  Act  of  1871  alone  there  is  a  difficulty, 
and  a  very  ingenious  argument  has  been  raised  upon 
the  statute,  which  would  be  difficult  to  get  over  if 
that  statute  stood  alone.  But  when  we  look  at  the 
whole  scheme  of  the  legislation  it  is  easy  to  see  what 
is  meant.  By  the  Act  of  1847  an  individual  who 
does  not  get  a  proper  supply  of  water  has  a  remedy 
given  to  him  to  recover  a  penalty,  which  is  to  go 
mto  his  pocket — as  to  40s.  a  day  at  any  rate — and 
that  remedy  can  be  enforced,  we  are  told,  by  sum- 
mary proceedings.  But  that  is  subject  to  a  condition 
preoe<&nt — which  is  a  very  reasonable  one — that  he 
shotdd  have  paid  his  rate,  as  we  may  see  by  reading 
the  section.  In  1871  comes  a  statute  which  says  that, 
upon  the  requisition  of  the  metropolitan  authority,  the 
undertakers  shall  be  obliged  to  supply  water  con- 
stantly to  a  particular  district — that  is,  to  give  a 
constant  supply ;  and  if  they  fail  to  do  that,  they  are 
liable  to  a  very  large  penalty — ^namely,  £200,  and 
£100  a  month  for  every  month  duringwhioh  they 
refuse  to  comply  with  the  requisition.  Then  there  is 
a  special  provision  in  section  44  that  these  penalties 
payable  by  the  company  may  be  recovered  by  the 
metropolitan  authority  by  action  in  any  court  which 
would  ffive  them  a  remedy  to  recover  a  simple  con- 
tract debt  for  the  same  amount.  That  shows  the 
means  by  which  penalties  payable  by  the  company 
under  that  Act  are  recovered.  Then  section  45  says : 
**  Except  as  mentioned  in  section  44,  all  penalties  under 
the  Act  may  be  sued  for  and  recovered  in  a  court  of 
summary  jurisdiction.''  First  of  all  it  struck  me  that 
one  might  reconcile  these  two  sections  in  this  way : 
Section  44  enables  the  metropolitan  authority  to 
recover  the  amount  by  an  action  as  though  it  were  a 
debt,  and  section  45  enables  it  to  be  recovered  in  a 
court  of  summary  jurisdiction— that  may  be,  as 
primd  facie  it  always  is,  by  anybody — but  in  any 
case  it  has,  under  section  44,  to  go  to  the  metro- 
politan authority.  The  question  was  whether  the 
remedy  by  action,  looking  to  section  45,  was  intended 
to  be  the  only  remedy  for  the  recovery  of  that 
penalty,  or  whether  it  might  be  recovered  either  by 
the  metropolitan  authority  or  any  other  person  in  a 
court  of  summary  jurisdiction  under  section  45. 
That  is  a  difficulty  which,  if  the  Act  stood  alone,  it 
might  not  be  very  easy  to  get  over.  When  we  look 
at  this  Act,  and  the  preceding  Act  of  1847,  the  diffi- 
culty vanishes.  It  would  be  the  most  ludicrous 
thing  in  the  world  if  an  inhabitant  who  had  not  a 
sufficient  supply  of  water  could  not  take  any  proceed- 
ings under,  tne  Act  of  1847  until  he  had  paid  nis  rate. 


even  to  get  the  408.  a  day  or  any  other  penalty 
ooming  to  him  under  that  Act,  and  yet  might  under 
the  Adi  of  1871  take  proceedings  to  recover  £200,  and 
£100  a  month.  It  would  be  ludicrous  to  suppose  that 
the  Legislature  meant  that. 

To  my  mind  the  plain  meaning  of  aU  the  legisla« 
tion  is  this.  The  inhabitant  ymo  does  not  get  a 
sufficient  supply  of  water  may  take  proceedings 
under  the  general  Act  of  1847.  Under  that  Act,  if 
he  has  paid  the  rate — subject,  of  course,  to  that  con- 
dition precedent — he  may  get  a  small  penalty.  The 
not  givinff  a  supply  of  water  to  a  district  is  a  matter 
between  me  metropolitan  authority  and  the  oompany, 
and  the  metropolitan  authority  are  the  people  to 
make  that  requisition.  If  the  requisition  u  not 
complied  with,  a  heavy  penalty  is  imposed ;  and  the 
person  to  recover  that  penalty  is  the  metropolitan 
authority  who  have  made  the  requisition,  and  not  the 
inhabitant  who,  by  reason  of  the  supply  not  being 
constant,  says  he  does  not  get  all  the  water  he  wants 
for  domestic  purposes.  That  construction  makes  the 
two  Acts  perfectly  consistent  and  makes  the  legisla- 
tion intelligible,  and  it  avoids  that  which  I  cannot 
help  saying  would  be  a  gross  absurdity — that  an 
inhabitant  aggrieved  should  not  be  enabled  to  get  a 
small  penalty  under  the  Act  of  1847  without  first 
paying  his  rate,  and  yet  for  the  very  same  grievance 
— ^namely,  that  he  does  not  get  a  sufficient  supply  for 
domestic  purposes — may  go,  under  the  Act  of  1871, 
and  get  a  penalty  of  £200. 

I  therefore  think — although  I  do  not  agree  with  the 
spe^iual  reason  ^ven  by  the  learned  magistrate, 
which  has  been  disavowed  in  argument  on  the  part  of 
the  company — that  this  is  a  case  in  which  the  appel- 
lant, not  having  paid  his  rate,  has  no  right  whatever 
to  proceed  for  penalties  under  that  Act. 

The  appeal  will  therefore  be  dismissed  with  costs. 

Appeal  dUmisBed  with  costs. 

Solicitors  for  the  appellant,  Tiddeman  dt  Enthoven. 

Solicitors  for  the  respondent  company,  George 
Kehbell  d:  Miller. 


Prob.  Div.  &  Adm.  Div.  )  -hir^m^v.  qa 

Probate.  j  ^**^  ^• 

In  the  Goods  of  Babon  YON  Lindbn,  Decsasbd.  (a.) 

Probate  —  Foreign  wiU  —  Some  (usets  in  England — 
German  law  —  Executor  according  to  the  tenor — 
Probate  of  copy. 

The  will  of  a  domiciled  Chrman  was  proved  hy  his 
widow  in  Germany  and  deposited  with  a  commiUee  of 
the  Parish  Council,  and  by  the  law  of  Germany  could 
not  be  removed  from  their  custody.  By  the  wiU  the 
widow  ?Md  the  same  duties  and  rights  as  an  executor 
here. 

Held,  that  probate  might  be  granted  of  a  notarial  copy 
of  the  original  will  properly  proved  to  the  widow^  as 
executrix  according  to  the  tenor,  limited  to  such  Ume  as 
might  elapse  before  the  original  will  should  be  brought  i «. 

Motion  for  a  grant  of  probate  of  the  will  of  fiazoa 
Hugo  von  Linden,  deceased,  as  contained  in  a  certi- 
fied notarial  copy  thereof,  to  the  Baroneaa  von 
Linden,  widow  of  the  deceased,  as  executrix  aooootding 
to  the  tenor. 

The  deceased  was  a  German  subieot  domioOed  in 
Wurtemburg,  and  made  his  last  will  at  Stuttgart  on 
the  8th  of  May,  1886,  by  which  he  appointed  as  his 
heirs  his  wife  and  two  daughters,  or  their  dosoend- 


(a.)  Beported  by  J.  Gebabd  Laino,  Esq.,  Baxxiater* 
at-Law. 
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tntB,  his  wife,  during  her  life,  to  "  have  the  unre- 
stricted right  of  adimnistration  and  of  usufruot  of 
thu  whole  of  his  estate,  and  without  giring  security.*' 
A  Qerman  advocate  deposed  to  the  validity  of  the 
will,  and  that  it  was  sufficient  in  law  if  the  will  was 
f orxnally  opened  and  read  to  the  family  in  the  presence 
<k  the  "  Theilungsbehoerde  *'  (a  body  consisting  of 
members  of  the  Parish  Council)  by  a  notary  on  their 
b^ialf,  and  aoknowledffed  by  the  heirs,  and  the 
inheritance  accepted  by  them,  and  a  memo- 
nmdum  of  that  fact,  as  in  the  present  case,  made  by 
the  notary,  the  original  will  would  remain  in,  and  not 
be  allowea  to  leave,  their  custody ;  but  a  copy  under 
the  signature  and  seal  of  the  notary  (as  supplied  in 
this  oase)  would  be  received  as  evidence  in  all  German 
oonrts  of  justice.  The  widow  had  taken  upon  herself 
the  administration  of  and  was  in  possession  of  the 
Qerman  assets,  but  the  estate  also  consisted  of  stocks 
and  shares  of  companies  registered  in  England. 

FrUtUey^  in  support  of  the  motion,  referred  to  In 
t^  Gooda  of  Lemme,  [1892]  P.  89,  40  W.  B.  Dig.  209. 

JXUNB,  P.— The  onlv  question  here  seems  to  be 
whether  the  grant  should  be  made  to  the  applicant  as 
executrix  according  to  the  tenor,  or  as  adnunistratrix. 
It  seems  to  me  that  there  is  no  exact  authority.  In 
1894  I  decided,  in  Inihe  Goods  of  Brieeemann,  [1894]  P. 
260,  43  W.  B.  Dig.  152,  to  grant  administration.  The 
rule  appears  to  me  to  be  tl^t  where  in  a  f  orei^  will 
penons  are  named  in  terms  as  executors,  with  the 
lame  powers  as  executors  would  have  here,  then  pro- 
bate should  be  granted;  but  where  the  persons 
so  named  have  less  powers  than  executors  would 
have,  then  administration  should  be  granted.  This  is 
neither  of  those  cases,  but  this  is  a  case  where  a 
person  is  not  appointed  an  executor  ii^  terms,  but 
where  the  comrt  infers  from  the  terms  of  the  will  that 
the  testator  intended  to  appoint  the  person  as  execu- 
tor, or,  as  we  sav,  executor  according  to  the  tenor. 
I  would  only  add  that  in  case  of  a  foreign  will  it  is, 
pahaps,  necessarv  for  the  court  to  see  more  clearly 
the  intention  of  the  testator  to  oonstituto  executors. 
Therefore  I  make  the  grant  to  the  widow  as  execu- 
trix according  to  the  tenor,  and,  following  my  prac- 
tice in  In  Vie  Goods  of  Lemme,  probate  will  be  granted 
of  the  copy  of  the  will  untQ  such  time  as  the  original 
will  is  Iffought  in. 

Moiion  allowed, 

Solioitors,  Clarke^  BawUnB,  &  Co,,  for  Ferdval  &  Son, 
Peterborough. 


eouxt  Of  flppeaU 


J.  B.  Div.         \ 
r.  M.B.,  A.  L.  ( 


March  24; 
May  4. 


From  Q.  B.  Div. 
(liOrdEsher, 
H»"^^^  and  Bigl 

[and  a  B. 

Bbg.  v.  Soden.  (a.) 

EleMon  law  —  Parliament — Franchise  —  Registration 

— jidjadication  upon  claims  and  objections — Closing 

the  If'sU-e  &  7  Viti,  c.  18,  s.  41. 

A  revising  barrisier  gave  notice  that  his  court  ufould 

be  held  en  two  successive  daySy  and  that  the  lists  would 

be  domed  at  the  condusion  of  the  sitting  on  the  second 

day.      On  the  evening  of  the  second  day,  having  satisfied 

himM^f  thai  there  were  no  more  daimants  or  persons 

oiffeeted  io  present  who  were  desirous  of  being  Aeard,  he 

(a.)  Reported  by  F.  O.  Bobinson  and  W.  F.  Babby, 
Esqs.,  Barristers-at-Law. 


declared  the  lists  closed.  On  the  following  day  the  re- 
vising  barrister  sat  in  court  to  read  the  lists  and  to 
initial  names  inserted  or  expunged.  Whilst  this  was 
being  done  a  person  applied  to  be  heard  in  support  of  his 
daim  to  be  on  the  list, 

Hddf  thcU  the  lists  having  been  declared  closed,  tlie 
applicant  had  no  right  to  be  heard  in  support  of  his 
claim. 

Bule  nisi  calling  upon  the  revising  barrister  for 
East  Leeds  to  show  cause  why  a  mandamus  should 
not  issue  to  him  to  hear  and  determine  an  applica- 
tion by  John  Kelly  to  be  placed  on  the  &st  of 
Parliamentary  electors  and  uie  burgess  list  for  the 
city  of  Leeds  or  to  state  a  case. 

The  revising  barrister  filed  an  affidavit  in  which 
he  steted  that  he  had  given  notice  that  he  would 
hold  his  court  at  the  Town  Hall,  Leeds,  on  the  16th 
and  17th  of  September,  1895,  for  the  revision  of  the 
liste  of  Parliamentery  dectors  and  burgesses  of  the 
East  Division  of  Leeds,  and  that  the  lists  would 
be  dosed  at  the  conclusion  of  the  sitting  on  the  17th 
of  September.  The  revising  barrister  held  his  court 
on  these  two  days,  and  at  8  p.m.  on  the  17  th  of 
September,  having  been  informed  bv  the  agente  of 
the  respective  political  parties,  and  having  satisfied 
himseli  from  inquiries  made  in  open  court,  that 
there  were  not  then  present  any  more  daimante 
or  persons  objected  to,  he  declared  in  open  court 
that  the  lists  were  dosed.  On  the  following  day  he 
sat  in  open  court  in  order  to  read  out  and  write  his 
initials  against  the  names  expunged  from  or  inserted 
in  the  list,  in  accordance  witn  6  &  7  Yict.  c.  18,  s.  41, 
and  28  &  29  Yict.  c.  36,  s.  15. 

The  applicant,  John  Kelly,  was  not  present  dther 
on  the  16th  or  17th  of  September,  but  was  in  court  on 
the  18th,  and  when  his  name  was  read  out  he  desired 
to  be  heard  in  support  of  his  daim. 

The  revising  barrister  dedined  to  hear  him  or  to 
stete  a  case. 

W.  Graham,  for  the  revising  barrister,  showed  cause 
against  the  rule. — 6  &  7  Yict.  c.  18,  s.  41,  prorides 
that  the  barrister  shall,  upon  the  hearing  m  open 
court,  finally  determine  upon  the  validity  of  daims 
and  objections.  In  this  case  the  hearing  took  place 
on  the  16th  and  17th  of  September.  At  the  dosing 
of  the  liste  on  the  latter  day  all  claims  and  objections 
had  been  finally  determined.  28  &  29  Yict.  c.  36, 
s.  15,  provides  that  the  revising  barrister,  before 
signing  the  list,  shall  read  out  **  t£e  names  expunged 
and  inserted,'*  which  shows  that  the  decision  must 
have  been  siven  on  the  prerious  day.  The  sitting  on 
the  18th,  although  required  by  sts^te  to  be  in  open 
court,  was  for  the  purpose  of  doing  the  derical  work 
only.  In  any  case,  it  would  be  futile  to  grant  a 
mandamus,  beoause  there  are  no  means  of  altering  the 
register  which  is  now  in  force :  see  6  &  7  Yict  c.  18,  s. 
49.  The  register  can  only  be  altered  after  a  spedal 
case;  but  the  court  will  not  grant  a  case  here,  for 
there  is  no  point  of  law  to  raise.  The  question  simply 
is  whether  a  revising  barrister  has  power  to  arrange 
how  the  business  of  his  court  shall  bs  conducted. 

He  dted  BrumfiU  v.  Bremner,  9  W.  B.  144,  30 
L.  J.  C.  P.  30. 

Mattinson,  Q,C.  {Sltflvain  Mayer  with  him),  in  sup- 
port of  the  nde. — ^The  revising  banister  has  refused 
to  hear  the  evidence  in  support  of  Kelly's  daim,  and 
therefore  the  mandamus  ought  to  go.  Q^e  validity  of 
Kelly's  daim  was  not  finally  determined  on  the  17th 
of  September  within  the  meaning  of  6  &  7  Yict.  c.  18, 
8.  41,  for  it  was  not  until  the  18th  that  his  name  was 
first  called  out.  On  that  day  the  name  was  still  on 
the  list :  it  had  not  been  struck  out,  and  the  revising 
barrister  had  not,  in  fact,  delivered  judgment  upon 
the  daimt 
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BBO.  v.  SODXN.— WILL8ON  V.  LOYB. 


CoTTBT  OF  Appeal. 


He  cited  Mayor  of  Bocheeter  ▼.  The  Queen,  27  L.  J. 
Q.  B.  434 ;  Beg.  ▼.  Mayor  0/ Monmouth,  L.  B.  5  Q.  B. 
251,  18  W.  E.  Dig.  19. 

Lawbanoe,  J. — I  am  of  opinion  that  this  rule 
should  be  discharged.  The  sole  point  is  whether  a 
revising  barrister  has  the  right  to  manage  the  busi- 
ness in  his  own  court.  It  is  contended  on  behalf  of 
the  applicant  that  at  any  time  prior  to  the  actual 
moment  when  a  claimant's  name  is  struck  off  the  list 
he  has  a  right  to  appear  before  the  revising  barrister 
and  have  the  claim  beard.  On  the  other  hand,  it  is 
said  that  the  revising  barrister  has  power  to  make 
arrangements  for  the  transaction  of  the  business  of  his 
court.  In  this  case  the  barrister  gave  notice  that  he 
would  hold  his  court  on  the  1 6th  and  17th  of  Septem- 
ber, and  that  the  list  would  be  dosed  on  the  17th. 
That  was  done,  and  by  eight  o'clock  on  the  17th  the 
claims  and  objections  of  all  persons  who  had  attended 
the  sitting  of  the  court  had  been  determined  by  the 
barrister  in  accordance  with  6  &  7  Vict.  c.  18,  s.  41,  and 
the  barrister  then  declared  the  list  closed.  On  the 
following  day  the  revising  barrister  sat  in  open  court 
in  order  to  initial  the  names  which  had  been  inserted 
or  expunged,  and  the  only  question  in  this  case  is 
whether  a  person  could  then  come,  while  the  list  was 
bein^  initialled,  and  put  forward  a  claim.  In  my 
opinion  there  is  no  such  right  as  is  contended  for.  In 
large  towns,  where  the  lists  are  very  long,  it  would  be 
impossible  ever  to  get  through  the  business  if  claims 
and  objections  were  beinff  put  forward  while  the  list 
was  being  read  and  initiiJIed.  The  applicant  in  this 
case  did  not  appear  when  the  court  was  being  held, 
and  that  being  so  he  has  no  right,  in  my  opinion,  to 
appear  in  support  of  his  daim  after  the  list  has  been 
closed  and  when  the  purely  clerical  work  is  being 
done. 

CoLLms,  J. — I  am  of  the  same  opinion.  I  am 
dear  that  no  case  has  been  made  out  eitiier  for  a 
mandamus  or  a  special  case,  and  I  have  verylittle  to 
add  to  the  reasons  given  by  Lawrance,  J.  The  prac- 
tice which  has  been  adopted  by  the  barrister  is  one 
entirdy  in  the  interests  of  the  public,  for  it  wouJd  be 
most  inconvenient  if  all  persons  with  daims  had  to  sit 
in  court  while  liBts  of  enormous  length  were  being 
read,  and  to  have  their  claims  dealt  with  intermittently. 
Mr.  Soden  therefore  very  properly  laid  down  the  rule 
that  he  would  on  the  fint  two  days  deal  in  open  court 
with  the  claims  and  objections,  and  then  when  he  had 
disposed  of  all  the  cases  in  court  he  would  deal  with 
the  derical  work.  When  the  revising  barrister  closed 
the  list  he  had  adjudicated  on  all  the  claims  and  had 
finally  dedded  against  the  daims  of  all  persons  who 
had  not  attended  the  court  and  supported  their 
daims.  The  next  day  this  final  decision  was  formally 
recorded  in  the  manner  provided  by  the  statutes,  but 
after  the  revising  barrister  had  declared  his  decision 
by  dosing  the  list  no  one  had  a  right  to  be  heard, 
although  the  purdy  formal  work  still  remained  to  be 
done. 

Bule  dUcharged» 

The  applicant  appealed. 

May  4. — Mattinaony  O.C,  and  Sylvain  Mayer,  for 
the  appellant. 

W,  Gfraham,  for  the  respondent,  was  not  called  upoD. 

Lord  EsHEB,  M.B.— It  seems  to  me  that  the  re- 
vising barrister  has  in  this  case  followed  the  ordinary 
course  adopted  by  revising  barristers  generally.  He 
had  given  due  notice  of  uie  days  on  which  he  was 
going  to  sit  for  the  purpose  of  revising  the  lists  for 
the  East  Division  of  Le^s,  and  he  had  given  notice 
that  the  lists  for  that  division  would  close  on  the 
^yening  of  the  last  day.    AcQordingly,  at  the  dose  of 


the  sitting  on  the  evening  of  the  last  day  the  revising 
barrister  asked  the  a^^ts  on  both  sides  whether  there 
were  any  more  claimants  or  persons  objected  to 
present  who  desired  to  be  heard,  and  he  was  told  that 
there  were  none.  He  also  made  inquiries  in  open 
court,  and  no  one  came  forward  to  be  neard.  There* 
fore  the  agent  who  acted  for  the  appellant  said  in 
effect  that  the  appellant  was  not  present  and  did  not 
desire  to  be  heard.  The  revising  barrister  therea^n 
declared  the  lists  dosed.  That  was  in  effect  a  decision 
that  the  name  of  ike  aj^pdlant  should  be  struck  out 
The  next  day  the  revising  barrister  had  only  to  go 
through  the  manual  labour  of  initialling  the  names 
inserted  or  struck  off,  and  such  like  work.  The 
appellant  had  no  right  to  be  heard  then,  and  the 
mandamus  was  rightly  refused. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
The  revising  barrister  gave  due  notice  that  he  would 
hold  his  court  on  Moncby  and  Tuesday,  the  16th  and 
17th  of  September,  to  revise  the  lists,  and  that  the 
lists  would  close  on  the  evening  of  Tuesday.  On 
Tuesday  evening  accordingly  he  asked  the  agents  and 
made  inquiries  in  open  court  whether  anyone  else 
desired  to  be  heud  in  support  of  his  daim,  and  no 
one  appUed  to  be  heard.  On  the  next  day  he 
initialfed  the  names  inserted  or  struck  out.  There- 
upon the  appellant  applied  to  have  his  daim  heard 
and  adjudicated  upon.  The  revising  barrister  refused 
to  hear  him,  and  m  my  opinion  he  was  not  entitled 
to  be  heard  then.  I  can  see  no  ground  for  this 
application  for  a  mandamus, 

BiGBY,  L.  J. — I  am  of  the  same  opinion. 

Appeal  dismissed, 

Solidtors  for  the  revising  barrister,  Hiekin,  Smith, 
&  Capel  Cure, 

Solicitors  for  the  applicant.  A,  Scott  Lawson,  for 
Walter  d:  E,  H,  Foster,  Leeds. 


April  30. 


From  Q.  B.  Div.  } 

(Lord  Esher,  M.B.,  and       V 

A.  L.  Smith  and  Bigby,  L.JJ.)  ) 

W1LL8OW  V.  LoVB.  (a.) 
Landlord  and  tenant^Lease^Stipulation  for  payment 
0/ additional  rent  of  £3  per  ton  by  way  ofpenaUgfor 
every  ton  of  hay  or  straw  sold  off  the  premises — 
Material  difference  between  manuricU  value  of  hay  and 
straw— Penalty — Liquidated  damages — 8tipulatioHS  of 
varying  importance, 

A  lease  of  a  farm  contained  a  stipulation  thctt  the 
lessee  should  pay  additional  rent  at  the  rate  of  £3  per 
ton  by  way  of  penalty  for  every  ton  of  hay  or  straw 
which  should  be  sold  off  the  premises  during  the  last 
twelve  months  of  the  tenancy.  It  was  proved  that  there 
was  a  material  difference  between  the  manurial  value  of 
hay  and  the  manurial  value  of  straw. 

Held,  that  the  sum  of  £3  per  ton  was  a  penalty,  and 
could  not  be  recovered  cu  liquidated  damages, 
Wright  V,  Tracey,  7  Ir.  R,  C.  L,  134,  not  followed. 

Application  for  a  new  trial  or  judgment. 

The  plaintiffis  were  the  executors  of  the  lessor  of  a 
farm,  and  the  defendants  were  the  executors  of  a  de- 
ceased lessee  and  the  surviving  lessee.  The  action 
was  broueht  on  the  expiration  of  the  lease  to  reoover 
liquidated  damages  at  the  rate  of  £3  per  ton  for  hay 
or  straw  sold  off  the  farm  during  the  last  twdve 

(a.)  Beported  by  F.  G.  Buokbb,  Esq.,  Banifter^ 
at-Law. 
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months  of  the  tenancy,  or  in  the  alternative  for  un- 
liomdated  damages  for  breach  of  covenant. 

The  lease  was  expressed  to  be  for  a  term  of  twenty- 
one  years  at  a  certain  rent  payable  by  half-yearly 
payments,  and  contained  the  following  daose :  **  And 
also  yiel<^ng  by  like  half-yearly  payments  the  ad- 
ditional rent  of  £3  per  ton  by  way  of  penalty  for 
every  ton  of  hay  or  straw  which  shaU  be  sold  off  the 
preioises  daring  the  last  twelve  montiis  of  the  tenancy, 
provided  also  that  for  every  ton  of  hay  or  straw  so 
sold  off  the  premises  before  the  lastly  hereinbefore 
mentioned  twelve  months  the  lessees  shall  bring  an 
equivalent  in  manure  on  the  land." 

The  lease  also  contained  a  covenant  on  the  part  of 
the  lessees  that  they  would  not  during  the  last  twelve 
months  of  the  tenancy  sell  or  dispose  of  or  carry  away 
any  hay,  straw,  grass,  clover,  turnips,  or  fodder, 
which  Aiould  grow  upon  or  be  produced  from  the 
demised  premises  or  any  part  thereof,  but  would 
spend  and  consume  the  same  upon  the  said  pre- 


The  action  was  tried  before  Collins,  J.,  and  a  jury. 
It  was  admitted  that  the  defendants  had  sold  hay  and 
straw  off  the  premises,  and  the  defendants  had  paid 
into  court  the  sum  of  £62  lOs.  The  learned  judge, 
being  of  opinion  that  the  sum  of  £3  per  ton  men- 
tioned in  the  lease  was  a  penalty  and  not  liquidated 
damages,  left  to  the  jury  the  question  what  was  the 
manuiial  ralue  of  the  hay  and  straw  sold  off  the  pre- 
mises. Evidence  was  given  showing  that  the 
manuiial  value  of  hay  was  from  15s.  to  £1  per  ton, 
and  the  manurial  value  of  straw  was  48.  or  58.  less. 
The  jnry,  having  found  that  the  manurial  value 
was  mO,  judgment  was  entered  for  the  defendants. 

^e  plaintiffs  asked  for  a  new  trial  or  judgment  on 
the  ground  that  the  learned  judge  had  misdirected 
the  jury  on  the  question  of  damases.  They  contended 
that  the  sum  of  £3  per  ton  was  liquidated  damages, 
and  that  they  were  entitled  to  damages  at  that  rate. 

Forhe$,  Q,C,,  and  H.  F.  Manisty,  for  the  plaintiffs. 

Oumndlt  Q.C.,  and  W.  A,  Meek,  for  the  defen- 
dants. 

The  following  cases  were  cited :  Kenible  y.  Farren, 
6  Bing.  141 ;  Aatley  y.  Weldan,  2  B.  &  P.  346 ;  Magee 
T.  LaveH,  22  W.  E.  334,  L.  E.  9  0.  P.  107 ;  Sainter  v. 
Ferguson^  7  0.  B.  716;  Wright  y.  Tracey,  7  Ir. 
E.  G.  L.  134,  21  W.  E.  Dig.  132;  Dimech  y.  CorUU, 
12  Moore,  P.O.,  at  p.  229,  7  W.  E.  H.  L.  Dig. 
10;  In  re  Newman,  Ex  parte  Capper ,  25  W.  E. 
244,  4  Ch.  D.  724;  Wallia  t.  Smith,  31  W.  E.  214,  21 
Ch.  D.  243 ;  Lord  Elphinstone  v.  Monkland  Iron  and 
Coca  Co.,  11  App.  Gas.  332,  35  W.  E.  Dig.  68. 

Ijord  EsHEB,  M.E. — ^The  question  is  whether  the 
ram  of  money  in  dispute  is  a  penalty  or  liquidated 
damages.  It  is  dear  that  if  it  is  liquidated  &mages, 
there  was  nothing  to  be  done  but  for  the  jury  to  give 
a  ▼erdiot  for  that  sum ;  but  if  it  is  a  penalty,  then  it 
would  be  the  duty  of  the  jury  not  to  give  a  verdict 
for  that  sum,  but  to  determine  the  true  damages  to 
whidi  in  their  opinion  the  plaintiff  was  entitled.  It 
is  equally  dear  that  the  question  whether  it  was  a 
penalty  or  liquidated  damages  was  for  the  judge, 
though  any  faiets  which  it  mi^ht  be  necessary  for  mm 
to  know  in  order  to  determme  that  question  might 
be  left  by  him  to  the  jury.  He  had  to  determine  the 
question  on  the  construction  of  the  lease,  and  a  fact 
^frhioh  it  was  necessary  for  him  to  know  was  whether 
there  was  any  difference  between  the  mammal  value 
of  hay  to  be  consumed  on  the  farm  and  the  manurial 
value  of  straw  to  be  consumed  on  the  farm.  It  was 
slfcown  that  there  was  a  difference — viz.,  a  difference 
of  ^5s.  a  ton.  The  learned  judge  thought  that  it  was 
a  isaterial  difference,  and,  inasmudi  as  by  the  terms 
ai  the  lease  the  sum  of  £3  a  ton  was  to  be  paid 


whether  there  was  a  breach  with  regard  to  hay  or  a 
breach  with  regard  to  straw,  he  held  that  the  sum 
was  a  penalty.  The  parties  themsdves  say  that  the 
sum  is  to  be  paid  as  additional  rent  by  way  of 
penalty.  It  is  argued  that  it  ought  to  be  considered 
as  rent,  and  treated  as  such.  The  contention  is  that 
it  is  not  expressed  to  be  payable  as  a  penalty,  but 
merdy  by  way  of  penally.  I  cannot  see  the  dis- 
tinction which  is  sought  to  be  drawn.  That,  however, 
is  not  decisive.  If  we  were  now  laying  down  the 
law  on  the  subject  for  the  first  time,  I  should  be 
disposed  to  say  that  we  ought  to  keep  the  parties  to 
what  they  have  said,  and  that  as  they  have  called 
the  sum  a  penalty,  it  ought  to  be  tireated  so.  But  it 
has  been  hdd  that  the  use  of  the  word  *'  penalty  "  is 
not  condusive,  and  that  the  circumstances  are  to  be 
looked  at.  No  case,  however,  says  that  the  words 
used  are  to  be  disregarded. 

I  think  it  is  true  that  there  is  no  absolute  decision 
on  the  point  now  before  us  except  the  Irish  case  of 
Wright  V.  Tracey.  But  there  is  a  series  of  dicta  of 
ereat  judges  on  the  question.  In  Wallis  y.  Smith 
Jessd,  M.It.,  went  through  them  all  and  criticised 
them,  and  showed  that, he  did  not  agree  with  them. 
His  opinion  was  that  the  parties  ought  to  be  bound 
by  the  words  which  they  nad  used.  But  since  then 
the  point  has  been  before  the  House  of  Lords  in 
the  case  of  Lord  EVphinstone  v.  Monkland  Iron  and 
Coal  Co.  I  think  uiat  they  did  not  actually  dedde 
the  point  now  before  us,  but  it  seems  to  me  that  they 
followed  the  previous  dicta  of  which  Jessd,  M.E., 
had  disapproved.  Lord  Watson  said:  "When  a 
single  lump  sum  is  made  payable  by  way  of  compen- 
sation on  the  occurrence  of  one  or  more  or  all  of 
several  events,  some  of  which  may  occasion  serious 
and  others  but  trifling  damage,  the  presumption  is 
that  the  parties  intended  the  sum  to  be  p^ial  and 
subject  to  modification."  If,  instead  of  "trifling 
damage,"  he  had  said  "less  substantial  damage," 
then  I  think  his  statement  would  support  the  pre- 
vious dicta.  Lord  Herschdl  said :  "  The  agreement 
does  not  provide  for  the  payment  of  a  lump  sum 
upon  the  non-performance  of  any  one  of  many  obli- 
gations differing  in  importance.  It  has  reference  to 
a  single  obligation,  and  the  sum  to  be  paid  bears  a 
strict  proportion  to  the  extent  to  which  that  obliga- 
tion is  left  unfulfilled."  In  the  present  case  there  is 
a  substantial  difference  between  tne  two  obligations 
for  the  breach  of  which  compensation  is  to  be  paid ; 
vet  the  same  sum  is  payable  in  the  event  of  the 
breach  of  dther.  Therofore  I  think  that  it  is  a 
penalty,  and  not  liquidated  damages.  We  are  not 
bound  by  the  Irish  case;  and,  in  my  opinion,  the 
appeal  must  be  dismissed. 

A.  L.  Smith,  L.J. — ^The  lease  contains  a  covenant 
that  if  the  tenant  shall  remove  hay  or  straw  during 
the  last  twdve  months  of  the  tenancy  he  shall  pay 
additional  rent  at  the  rate  of  £3  per  ton  by  way  of 

ralty.  The  defendant  says  that  this  sum  cannot 
recovered  as  liquidated  damages,  but  that  the 
plaintiff  must  show  the  damage  which  he  has  actually 
suffered.  I  have  no  doubt  that  the  covenant  ought 
to  be  so  construed.  There  are  two  separate  stipula- 
tions, one  as  to  hay,  the  other  as  to  straw,  and 
evidence  was  given  showing  these  stipulations  to  be 
of  varying  importance ;  and  I  take  it  to  be  the  law 
that  where  one  sum  is  fixed  for  breach  of  stipulations 
of  vairing  importance  that  sum  is  primd  facie  to  be 
treated  as  a  penalty.  I  do  not  think  that  the  use  of 
the  word  " penal^ "  in  the  covenant  is  condusive; 
but  when,  as  seems  to  me  to  be  the  case  here,  the 
droumstances  show  that  the  sum  is  one  which  the 
courts  treat  as  a  penalty,  the  fact  of  that  word  being 
used  by  the  paitles  seems  to  me  to  make  the  case 
stronger. 
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C!0X7BT  0^  APPHAIii 


BiOBT,  L.J. — I  have  not  so  olear  an  opinion  on 
thia  question  as  the  other  members  of  the  oourt.  It 
is  a  question  on  which  learned  judges  have  taken 
different  views.  In  my  opinion  the  courts  have  gone 
wrong  in  departing  from  the  principle  of  giving 
effect  to  the  intention  of  the  parties  in  oonstming 
written  agreements.  The  result  has  been  that  it  is 
now  impossible  to  reconcile  the  various  decisions  in 
accordance  with  any  prindpla  The  conclusion  to 
which  I  have  come  is  that  I  do  not  feel  able  to 
dissent  from  the  judgment  of  Collins,  J.,  in  this 
case,  thoufi^h  I  confess  that  I  have  a  good  deal  of 
doubt  on  the  matter. 

Appeal  dismisaed. 

Solicitors  for  the  plaintiffs,  Wilmer  &  Beeves,  for 
A,  W.  Granger,  Durham. 

Solicitors  for  the  defendants,  Cunliffe  &  BeaumorU, 
for  WiUon,  Ormhy,  &  Cadle,  Durham. 


J 


April  21. 


From  Q.  B.  Div. 

(Lord  Esher,  M.B.,  and 

A.  L.  Smith,  and  Bigby,  L.JJ. 

E188AM  V.  Link,  (a.) 

Banker — Inspedion  of  banker^e  hook — Banker  resident  in 
Scotland-- Jurisdiction — Bankers*  Books  Evidence  Act, 
1879  (42  Vict.  e.  11),  s.  7. 

The  English  court  has  jurisdiction  under  section  7  of 
of  the  Bankers^  Bocks  Evidence  Act,  1879,  upon  an 
application  made  in  an  English  action,  to  order  inspec- 
tion of  a  banker^s  books  where  the  banker  is  resident  in 
Scotland. 

Appeal  from  an  order  made  by  Cave,  J.,  at 
chambers. 

This  was  an  applioation  by  the  plaintiff  under  sec- 
tion 7  of  the  Bankers'  Books  Evidence  Act,  1879,  for 
liberty  to  inspect  and  take  copies  of  entries  in  the 
books  of  the  union  Bank  of  Scotland  (Limited),  of 
Glasgow,  oontaining  the  account  of  the  defendant. 

The  application  was  granted  by  the  master,  but  his 
order  was  reversed  by  Cave,  J.,  on  the  ground  that 
there  was  no  jurisdiction  to  make  such  an  order  on 
aScotdibank. 

The  plaintiff  appealed. 

A.  T,  Lawrence,  for  the  plaintiff— By  the  terms  of 
section  7  the  applioation  can  only  be  made  by  a  party 
to  a  legal  proceeding ;  and  section  10  shows  that  the 
court  to  which  the  application  is  made  must  be  the 
oourt  in  which  the  legiekl  proceeding  is  held  or  taken. 
Therefore  in  this  case  the  order  can  only  be  made  by 
the  English  oourt.  There  is  nothing  in  the  Act 
which  says  that  the  order  cannot  be  made  by 
an  English  judge  when  the  banker  is  resident  in 
Scotland. 

C,  C  ScoU,  for  the  defendant. — ^There  is  no  juris- 
diction to  make  the  order.  The  banker  must  be  a 
banker  over  whom  the  court  has  jurisdiction.  The 
Act  does  not  provide  any  machinery  by  which  an 
order  could  be  enforced  against  a  Scotch  or  Irish 
banker ;  and  the  court  will  not  make  an  order  which 
cannot  be  enforced. 

Lord  BsHSB,  M.B. — ^The  question  is  whether  an 
English  judge  may  make  an  oider  under  the  Bankers' 
Books  Evidence  Act  on  a  banker  resident  in  Scotland. 
The  interpretation  clause  says  that  the  expression  **  a 
judge  '*  in  the  Act  means,  with  respect  to  England,  a 
judge  of  the  High  Court  of  Justice.    I  think  that  the 


meaning  of  that  is  that  where  the  cause  ia  in  Enfldiiad 
the  order  is  to  be  made  by  a  judge  of  the  High 
Court,  niereisnolimitin  the  Aotasrto  where  toe 
banker  may  be  resident.  Therefore,  where  the  cause 
is  in  Enffland,  the  order  may  be  made'  by  a  judge  of 
the  Hi^  Court,  though  the  bankte  be  lendent  in 
Scotland. 
I  therefore  think  that  the  appeal  must  be  allowed. 

A.  L.  Smith,  L.J.— I  am  of  the  same  opinion. 
This  is  an  application  under  section  7  of  the  Bankers' 
Books  Evidence  Act,  which  says  that  "  on  the  appli- 
cation of  any  party  to  a  legal  prooeedin|^  a  court  or 
judge  may  order  that  such  party  be  at  Ubertv  to  in- 
spect and  take  copies  of  any  entries  in  a  banker's 
book  for  any  of  the  purposes  of  such  proceedings." 
Section  10  says  that  "the  court'*  means  the  coort, 
judse,  arbitrator,  persons,  or  person  before  whom  a 
legfu  proceeding  is  held  or  taken;  and  "a  judge " 
means  with  respect  to  England  a  judge  of  the  Bigh 
Court  of  Justice,  and  with  respect  to  Scotland  a  loird 
ordinary  of  the  Outer  House  of  the  Court  of  Session, 
and  with  respect  to  Ireland  a  judge  of  the  High 
Court  of  Justice  in  Ireland.  Further,  the  judge  of  a 
county  court  may,  with  respect  to  any  action  in  such 
oourt,  exercise  the  powers  of  a  judge  under  the  AcL 
The  Act  clearly  applies  to  Scotland  and  Ireland ;  and 
in  my  opinion,  where  the  action  is  proceeding  in  Eng- 
land, the  order  may  be  made  b^  an  EngUsh  judge  on 
a  banker  who  may  be  resident  in  Scotland  or 
Ireland. 

It  is  said  that  there  is  no  machinery  provided  by 
the  Act  by  which  an  order  if  made  against  a  Scotch 
or  Irish  banker  can  be  enforced.  I  am  not  at  all  sore 
that  that  is  correct.  But  however  that  may  be,  I 
think  tibat  there  is  power  to  make  the  order. 

BlOBY,  L.J.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  C.  F.  MarteUi. 

Solicitor  for  the  defendant,  B.  Davies. 


(a.)  Beported  by  P. 


G.  BuoKEE,  Esq.,  Barrister- 
at-Law. 


From  Q.  B.  Div.         ) 
(Lord  Esher,  M.B.,  and  |  March  24. 

Lopes  and  Bigby,  L.JJ.)  ) 

Dabbyshibb  v.  Lbioh.  (a.) 

Practice  —  Pleading  —  Document —  ConUmts  —  Effect — 
Sufficiency—B,  S.  C,  1883,  ord.  19,  r.  21. 

The  statement  of  claim  in  an  action  for  the  recovery  tf 
land  contained  tlie  following  paragraph  :  ^^  By  the  wtU 
of  tlie  said  H,  L.,  made  on  the  21th  of  February,  1785, 
and  duly  proved  on  the  iSth  of  July  of  that  year,  ike 
said  M.  Z.  became  entitled  to  the  said  estates  in  fee  in 
reversion  on  the  determination  of  certain  estates  tail 
limited  in  the  said  wiU.** 

Held,  that  the  paragraph  was  properly  pleaded  umder 
ord.  19,  r.  21,  and  that  it  was  not  necessary  to  sU  imt 
the  precise  words  of  the  wiU. 

Appeal  from  an  order  of  Lawrance,  J.,  that  a 
paragraph  in  a  statement  of  daim  should  be  strode 
out  as  embarrassing. 

The  statement  of  daim  in  an  action  for  the  reoovety 
of  land  alleged  that  in  1728  Mary  Tabemer  wm 
seised  in  fee  and  in  possession  of  certain  lands  and 
hereditaments,  and  that  in  1 765  Mary  Tabemer  married 
Holt  Leigh,  and  they  jointly  levied  a  fine  of  the  said 
estates  to  certain  uses  limited  therein. 

The  4th  paragraph  was  as  follows :  *<  By  the  wiU 

(a.)  Beported  by  F.  G.  Buokbb,  Esq.,  Bamatw-a^ 
Law. 


toi.  iuv.     [kayid.i8w.3      ttiE  WEEfeLt  Hfet^ORTfift. 
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of  the  said  Holt  Leigh,  made  on  the  27th  of  Feb- 
ruary, 1785,  and  duly  proved  on  the  18th'  of  July  of 
that  Tear,  the  said  "Mjboj  Tabemer  or  Leigh  beoime 
entitled  to  the  said  estates  in  fee  in  reversion,  on  the 
determinatioa  of  certain  estates  tail  limited  in  the  said 
will." 

The  statement  of  olaim  then  alleged  that  the  last  of 
the  said  estates  tail  was  determined  by  failure  of  the 
iflsoe  of  the  said  Holt  Leigh  in  or  about  the  month  of 
June,  1868,  and  that  the  plaintifiBs  were  entitled  in  fee 
as  heirs  at  law  of  the  said  Mary  Tabemer  or  Leigh. 
The  plaintifEs  claimed  possession  of  the  said  estates. 

The  defendants  took  out  a  summons  under  ord.  19, 
r.  27,  asking  that  the  4th  paragraph  of  the  statement 
of  daim  might  be  struck  out  as  embarrassing,  inas- 
much as  it  Old  not  sufficiently  set  out  the  words  of  the 
wilL 

Lawranoe,  J.,  having  ordered  that  the  paragraph 
should  be  struck  out  unless  it  was  amended  wiuiin  a 
certain  time,  the  plaintifib  appealed. 

C,  A.  Bus&eU,  for  the  plaintiflfs. 

Ambroae,  Q.C.,  and  R.  Eaton  White,  for  the  defen- 
dants. 

Lord  EsHEB,  M.B. — Li  this  case  the  question  is 
whether  the  plaintiff  has.  pleaded  improperly  so  as  to 
make  it  right  that  the  judge  should  order  part  of  his 
statement  of  daim  to  be  struck  out.    That  seems  to 
me  to  depend  on  whether  he  has  followed  the  terms 
of  ord.  19,  r.  21,  which  says  that  "  wherever  the  con- 
tents of  any  document  are  material,  it  shall  be  siuffi- 
dent  in  any  pleading  to  state  the  effect  thereof  as 
briefly  as  possiole,  without  setting  out  the  whole  or 
any  part  thereof,  unless  the  precise  words  of  the 
dooament  or  any  part  thereof  are  material."    Li  the 
caae  of  PhUipps  v.  Fhilipp$,  27  W.  B.  436,  4  Q.  B.  D. 
127»    things    were    said,    which,    I    think,    throw 
light  on  the  meaning  of  that  rule.    A  distinction  was 
drawn  between  two  kinds  of  facts — ^viz.,  facts  which 
H  is  necessary  for  a  party  to  prove  in  order  to  support 
hia  case,  and  facts  wnich  are  evidence  of  those  neces- 
sary facts.    In  pleading,  as  a  general  rule,  the  party 
onght  to  state  the  facts  which  it  is  necessary  for  him 
to  prove.  Bule  21  deals  with  facts  which  are  evidence 
of  the  facts  which  have  to  be  proved.    The  question 
ia  how  to  deal  with  a  document  whic^  is  evidence  of 
facts  to  be  proved.    The  rule  says  that  it  is  snffident 
to  state  the  effect  thereof  as  bri^y  as  posdble.    That 
is  the  general  rule,  to  which  there  is  this  exception : 
*'  Unless  the  precise  words  of  the  document  or  any 
part  thereof  are  materiaL*'    This  exception  refers  to 
cases  of  libd,  and  although  in  my  opinion  we  ought 
not  to  my  that  it  is  confined  to  libel,  still  I  think  that 
the  oases  other  than  libd  in  which  the  precise  words 
Off  a  document  are  material,  must  be  very  few.    But 
are  the  precise  words  material  here  P     I  think  not. 
The  effect  of  the  document  is  material,  and  the  plam- 
Hff^  having  stated  the  effect,  has  not  broken  the  rule. 
The  case  of  Philipp$  v.  Philippe  is  not  against  our  pre- 
sent decision.    Tne  paragraph  in  question  is  properly 
{Jeaded,  and  ought  not  to  ro  struck  out.    The  appeal 
moat  therefore  be  allowed. 

IjOPXB  and  Bigbt,  L. JJ.,  concurred. 

A^ppeal  aXlwoed, 

Solicitors  for  the  plaintifb,  (hrttvright  it  Cunning- 
k€M^  for  Donnieon  dk  Edwarde,  Liverpool. 

Solicitors  for  the  defendants,  WhUe,  Borrett,  &  Co. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B. ,  and  Lopes  [  March  23. 

and  Bigby,  L.JJ.)  ) 

Kemp  and  Anotheb  v.  Lbstbb.  (a.) 

Practice — Writ — Specially  indorsed  writ — Action  for 
recovery  of  land — Landlord  and  tenant^  Mortgagor 
attorning  tenant  to  mortgagee  —  Tenancy  at  will  — 
Ord.  3,  r.  6  (f) ;  ord,  14,  r.  1. 

By  a  mortgage  deed  the  mortgagor  attorned  tenant  to 
the  mortgagee  from  year  to  year^  there  being  a  clause  in 
the  deed  that  the  mortgagee  might  at  any  time,  without 
giving  any  previous  notice  of  his  intention  to  do  so,  enter 
upon  and  take  possession  of  the  premises  and  determine 
the  tenancy  created  by  the  attornment.  The  mortgagee 
having  brought  an  action  to  recover  possession  of  the 
premises, 

Held,  that  the  tenancy  created  by  the  attornment  clause 
was  a  tenancy  at  will  which  the  mortgagee  could  defter* 
mine  at  any  time ;  that  the  daim  to  possession  was  not 
based  on  a  forfeiture;  and  that  the  un'it  could  be 
specicUly  indorsed  under  ord,  3,  r.  6  (f ),  and  judgment 
for  possession  signed  under  ord,  14,  r.  1. 

Arden  v,  Boyce,  42  W.  B,  364,  [1894]  1  Q,  B,  796, 
distinguished. 

Appeal  from  an  order  of  Oave,  J.,  at  chambers 
giving  the  plaintiffs  leave  to  sign  final  judgment  for 
possesmon  under  ord.  14,  r.  1. 

The  writ  was  indorsed  with  a  claim  for  possesdon 
of  certain  premises  and  mesne  profits,  ^e  defendant 
by  deed  mortgaged  the  premises  to  the  plaintiffs  to 
secure  the  repayment  of  £2,500,  with  interest  at  the 
rate  of  4  per  cent,  per  annum.  By  the  deed  the 
defendant  attorned  tenant  of  the  premises  from  year 
to  year  to  the  plaintiffs  at  the  annual  rent  of  £100, 
payable  half-yearly ;  and  the  deed  also  provided  that 
the  plaintiffs  might  at  any  time,  without  giving  any 
previous  notice  of  their  intention  so  to  do,  enter 
upon  and  take  possesdon  of  the  premises,  and 
determine  the  tenancy  created  by  the  aforesaid 
attornment. 

Default  having  been  made  in  payment  of  the 
interest,  the  plaintiffs  brought  this  action,  and 
applied  for  leave  to  sign  final  judgment  under  ord. 
14,  r.  1.    Oave,  J.,  made  the  order  as  asked. 

The  defendant  appealed. 

Montague  Lush,  for  the  defendant.— This  case  does 
not  come  within  ord.  3,  r.  6  (/),  and  therefore  the 
writ  cannot  be  spedally  indorsed.  This  is  an  action 
to  recover  possession  founded  on  a  forfdture,  and 
Arden  v.  Boyce,  42  W.  B.  354,  [1894]  1  Q.  B.  796, 
shows  that  om,  3,  r.  6  (/),  does  not  apply  to  such  a 
case.  The  attornment  in  the  mortgage  deed  created 
a  tenancy  from  year  to  year,  and  the  subsequent 
dause  giving  the  mortgagee  power  to  retake  posses- 
don at  any  time  was  a  fondture  of  the  tenant's 
estate.  Further,  assuming  that  a  tenancy  at  will 
was  created  by  the  attornment  dause,  such  a  tenancy 
does  not  come  within  ord.  3,  r.  6  (/),  as  it  is  not  a 
tenancy  for  a  '*  term  which  has  expirea  "  :  Daubuz  v. 
Lavington,  32  W.  B.  772.  13  Q.  B.  D.  347 ;  Ball  v. 
Comfort,,  35  W.  B.  48,  18  a  B.  D.  11 ;  /n  re  Willis, 
Ex  paHe  Kennedy,  36  W.  B.  793,  21  a  B.  D.  384. 

A,  T,  Toiler,  for  the  plaintiffs,  was  not  called  upon. 

Lord  ESHBB,  M.B.— Li  Arden  v.  Boyce  it  was 
dedded  that  ord.  3,  r.  6  (/),  does  not  apply  to  a  case 
where  the  determination  of  Uie  term  is  brought  about 
by  a  forfdture.  The  question  therefore  is  whether 
there  was  in  this  case  a  determination  of  the  term  by 
a  forfdture.    There  is  a  clause  in  the  mortgage  deed 

(a.)  Beported  by  Wi  F.  Babbt,  Esq.,  Barrister* 
at-LaWi 
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whereby  the  mortgagor  attorns  tenant  to  the  mort- 
gagee 6om  year  to  year.  But  there  is  also  a  subse- 
quent danse  which  gave  the  mortgagee  power, 
without  there  being  any  default  on  the  part  of  the 
mortgagor,  to  enter  upon  and  take  possession  of  the 
premises  at  any  time  without  giving  previous  notioe. 
This  latter  clause  is  entirely  independent  of  any  for- 
feiture. Accordingly  the  decision  in  Arden  v.  Bovce 
does  not  apply,  and  judgment  can  be  signed  under 
order  14. 

Lopes,  L.J. — I  am  of  the  same  opinion.  Li  Arden 
V.  Boyce  this  court  held  that  ord.  3,  r.  6  (/),  does 
not  apply  to  a  case  in  which  the  right  to  eject  is 
based  upon  a  forfeiture.  Li  the  present  case  the 
mortgagee  seeks  to  eject  the  mortgagor,  simply 
because  the  relationship  of  landlord  and  tenant  has 
determined.  True,  one  clause  in  the  mortgage  deed 
says  that  the  mortgagor  is  to  be  a  tenant  from  year 
to  year.  But  by  a  subsequent  clause  the  mortgagee 
might  at  anv  time,  without  giving  any  notice,  enter 
upon  and  take  possession  of  the  premises,  and  deter- 
mine the  tenancy.  That  is  to  say,  the  mortgagor 
was  made  tenant  at  the  will  of  the  mortgagee,  the 
landlord.  The  landlord  has  determined  the  tenancy 
as  he  was  entitled  to  do,  and  there  has  been  no  for- 
feiture, and  the  decision  in  Arden  v.  Boyce  does  not 
apply. 

BiGBY,  L.J. — I  am  of  the  same  opinion.  The  law 
takes  no  notice  in  general  of  the  length  of  a  term  of 
years.  A  term  does  not  give  the  seisin.  It  merely 
^ves  the  possession  as  long  as  the  term  continues. 
The  word  **  term  "  signifies  a  right  to  possession  until 
the  term  comes  to  an  end.  The  term  may  be  for  1,000 
years,  or  for  any  other  fixed  period,  or  during  the 
will  of  the  landlord.  But  in  each  case  the  term  is  of 
the  same  quality  in  the  eye  of  the  law.  The  decision 
in  Arden  v.  Boyce  was  founded  upon  a  principle 
which  had  been  established  by  a  long,  course  of  prac- 
tice at  chambers  under  ord.  3,  r.  6  (/),  and  the  pre- 
vious statutory  enactments  containing  similar  words, 
that  the  court  will  not  give  a  summary  judgment  in 
cases  where  an  action  for  the  recovery  of  land  is  based 
upon  a  forfeiture.  A  forfeiture  is  founded  upon 
some  default.  In  the  present  case  there  was  no 
default  whatever.  It  was  agreed  under  the  terms  of 
the  mortgage  deed  that  there  should  be  a  tenancy 
from  year  to  year,  subject  to  a  very  important  con- 
dition that  the  tenancy  could  be  put  an  end  to  at  any 
time  without  any  precious  notice,  and  without  any 
default  on  the  pi^  of  the  tenant.  The  landlord 
determined  the  t^iancy  under  the  provisions  of  that 
clause.  There  was  therefore  no  forfeiture.  It  would 
be  stranee,  indeed,  if  a  tenant  for  1,000  years  would, 
at  the  determination  of  the  term,  be  Uable  to  have 
judgment  for  possession  entered  against  him  under 
order  14,  while  a  tenant  at  will  woiud,  on  the  deter- 
mination of  his  tenancy,  have  a  higher  right. 

Appeal  diemissed. 

Solicitors  for  the  plaintifib,  Fields  Boecoey  &  Cb.,  for 
Stonty  BitUoUy  WiUcox,  &  Duttony  Leicester. 

Solicitor  for  the  defendant,  L.  Kirkmany  for  BuU 
many  Leicester, 
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From  Lancaster  Palatine  Court 

of  Chancery. 

Lindley,  Kay,  and  A.  L.  Smith,  L.JJ.] 

Kennedy  v.  De  Trafford.  (a.) 

Mortgage  —  Power  of  eaie  —  Mortgage  by  tenanU  in 
common^ Sale  by  private  tender  to  one  of  mortgagore 
for  exact  amount  of  mortgage  debt — Other  mortgagor9 
not  informed  of  sale — Validity  of  sale. 

A  mortgagee  is  not  a  trustee  of  a  power  ofecUefor  the 
mortgagor^  and  is  entitled  to  look  after  his  own  interests 
firsts  provided  that  he  does  not  fraudulenUyy  wilfuUy,  or 
recklessly  sacrifice  the  property  of  the  mortgagor. 

A  sale  under  the  ordinary  power  of  sale  in  a  mart- 
gage  wm  made  by  the  mortgagee,  by  private  contract  to 
one  of  several  of  the  mortgagors,  at  a  price  exactly  equal 
to  the  amount  of  the  principal  interest  and  costs,  but 
withoxU  the  knowledge  or  consent  of  the  other  mart' 
gagors  ; 

Held,  that  such  a  sale  was  not  necessarily  invalid; 
and  it  appearing  that  an  out  and  out  sale  was  in  fact 
intended,  and  that  the  mortgagee  had  previously  given 
oil  the  mortgagors  the  fullest  opportunity  of  obtaining  a 
transfer  of  the  mortgage  or  of  selling,  if  they  could, 
the  transaction  was  upheld  as  a  valid  sale  to— not  a 
mere  redemption  by — one  of  the  several  mortgagors. 

Dictum  of  Lindley,  L.J.,  in  Farrar  v.  Fanars 
(Limited),  37  W.  B.  196,  40  Ch.  2>.  395,  explained. 

Appeal  from  the  Vice-chancellor  of  the  Duchy  of 
Lancaster. 

On  the  1st  of  March,  1877,  certain  proper^  in 
Manchester  was  mortgaged  to  Sir  H.  de  Trafford  by 
two  tenants  in  common,  Dodson  and  Carswell,  to 
secure  £60.000.  The  mortgage  contained  a  power  of 
sale  in  the  usual  form. 

Sir  H.  de  Trafford,  the  mortgagee,  died  on  the  4th 
of  May,  1886,  and  on  the  9th  of  August,  1886,  one 
of  the  mortgagors,  Carswell,  became  bankrupt. 

From  the  year  1883  the  mortgagee's  solicitor,  Mr. 
Tavlor,  began  to  ask  to  have  the  mortgage  money 
reduced,  and  on  the  4th  of  November,  1886,  afto- 
the  bankruptcy  of  Carswell,  notioe  calling  in  the 
mortgage  was  served.  Various  propositions  were 
subsequently  made  for  the  reduction  of  the  mort- 
gage, but  no  part  of  it  was  paid  otL  On  the 
9th  of  January,  1888,  the  plaintiff.  Dr.  Ken- 
nedy, became  the  trustee  in  Carswell's  bank- 
ruptcy. In  May,  1888,  Mr.  Taylor  was  informally 
advised  that  the  security  was  insufficient  for  a  loan  of 
£60,000,  and  he  again  pressed  for  payment,  threateo- 
ing  foreclosure.  Upon  this  there  was  further  oorrev- 
pondence  with  a  view  to  finding  a  purchaser,  but 
nothing  was  done.  In  August,  1888,  the  plaintiff  pat 
up  Carswell's  moiety  in  the  equity  of  redemption  for 
sale,  but  there  was  no  bid.  On  the  10th  of  August 
Taylor  wrote  a  letter  to  Kennedy  to  the  effiBct  that  the 
mortgagees  intended  to  deal  with  the  property  ma  they 
pleased  without  further  notice  to  him.  That  letter 
was  not  answered.  In  November,  1888,  Mr.  Taylor 
advertised  the  mortgaged  property  for  sale  by  tender. 
No  tenders,  however,  were  made.  Dodson  received 
the  rents  of  the  property,  paying  the  outgoings  and 
the  interest  on  the  mortgages.  SubsequenUy  to 
Carswell's  bankruptcy  Dodson  applied  some  part  of 
the  rents  in  reduction  of  the  mortgage  debt,  which 
was  Uien  reduced  to  £58,123  5s.  Dodson,  one  of  the 
mortgagors  (without  the  knowledge  or  conaent  of 
Kennedy),  then  offered  to  buv  the  property  lor 
£58,806  if  the  mortgagee  would  aooept  from  mm  a 
mortgage  for  £54,000.  This  ofiisr  was  uUamately 
accepted,  and  on  the  16th  of  May,  1889,  the  pco- 

(d.)  Reported  by  AmfOLD  Glotxb,  Esq.,  Bacriaier- 
at-Law. 
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per^  WB8  oonveyed  to  Dodson  for  £58,806,  Dodson 
paying  the  £4,000  odd  in  cash  and  giring  a  mortgage 
lor  the  balance. 

This  sale  first  came  to  the  plaintiff  Kennedy's 
knowledge  in  September,  1891,  but  from  that  date 
to  May,  1895,  he  took  no  steps  to  impeach  the  trans- 
action. Dozing  that  time,  however,  he  had  brought 
an  action  against  Dodson  claiming,  on  the  footing  of 
partnership,  to  be  entitled,  as  representing  Carswell, 
to  one-hau  of  the  profits  made  by  the  sale. 

Kennedy  now  brought  this  action  against  the 
mortgagee  to  set  aside  the  sale,  and  the  vice-Chan- 
oellor,  being  of  opinion  that  reasonable  precautions  to 
obtain  a  proper  price  had  not  been  tdcen,  declared 
the  sale  to  be  invalid. 

The  defendants,  the  executors  of  Sir  H.  de 
Traffbrd ;  and  Dodson,  appealed. 

Warmington,  Q,C.,  and  Clarhsan,  for  the  executors 
of  Sir  H.  de  Trafford.  The  mortgagees  are  not 
charged  with  want  of  bond  fides,  and  there  is  no 
ground  for  avoiding  the  sale. 

They  referred  to  Warner  v.  Jacob,  30  W.  E.  731,  20 
(3h.  D.  220 ;  Farrar  v.  Farrara  {LimiUd),  37  W.  E. 
196,  40  Ch.  D.  395 ;  and  Davey  v.  Durrani,  1  De 
O.  ft  J.  535,  6  W.  E.  Ch.  Dig.  45. 

Astbury,  Q.C,  and  G,  Dodson,  for  the  appellant 
Dodson. — There  was  no  fiduciary  relationship  between 
Dodson  and  Kennedy.  [They  were  stopped  by  the 
court.] 

FarwtU,  Q,0.,  P.  0.  Lawrence,  Q.C,  and  Maberly, 
for  the  respondent— The  mortgagees  did  not  take 
sufficient  precautions  to  get  a  proper  price :  WcMmer  v. 
Jamb;  Farrar  v.  FaTrars{LimiUd) ;  Gohnial  SecwriUes 
Truet  Co.  v.  Massey,  ante,  p.  212,  ri896]  1  a  B.  38. 
One  of  two  co-mortgagors  cannot  Duy  tne  mortgaged 
property  and  so  gain  an  advantage  over  the  ouier 
mortgagor.    This  was  a  redemption,  not  a  sale. 

They  referred  to  Psarce  v.  Morris,  18  W.  E.  196, 
li.  B.  6  Ch.  App.  227 ;  Magnus  v.  Queensland  National 
Bank,  35  W.  E.  752,  36  W.  E.  577,  36  Ch.  D.  25.  37 
Ch.  D.  466 ;  Adams  v.  AngeU,  5  Ch.  D.  634,  25  W.  E. 
Dig.  163;  Otter  v.  Lord  Vaux,  5  W.  E.  188,  6  De  G. 
M.  ft  G.  638 ;  Van  Home  v.  Fonda,  5  John's  Ch.  Eep. 
(K.T.)  388,  Kent's  Commentaries,  12th  ed.,  vol.  4, 
p.  371  (c) ;  Keech  v.  Sand/ord,  1  White  and  Tudor, 
L.C.,  6th  ed.,  p.  53 ;  Palmer  v.  Young,  1  Vem.  276 ; 
Hamilton  v.  Denny,  1  Ball  ft  B.  199. 

LiNDLSY,  L.  J. — ^This  is  an  ameal  against  an  order 
made  by  the  Yice-Chancellor  of  the  Duchy  of  Lan- 
oaster,  declaring  a  sale  by  mort^;agees  under  their 
power  of  sale  to  be  invalid,  and  giving  consequential 
relief;  and  the  question,  and  the  only  question,  raised 
on  this  appeal  is  whether  that  judgment  is  right  or 
-whether  it  is  wrong. 

The  mortgage  containing  the  power  of  sale  which 
has  been  exeroued,  was  a  mortgage  by  two  tenants  in 
oommon  of  propertnr  in  Manchester  for  £60,000,  and 
the  sale  was  by  ue  mortgagee's  executors.  The 
power  of  sale  contained  in  &e  mortgage  deed  was  in 
the  usual  form,  and  the  proviso  for  redemption  was  in 
the  usual  form;  there  was  a  provision  that  six 
months'  notice  was  to  be  given  before  exercising  it, 
and  that  condition  was  complied  with.  I  merely 
mention  that  to  show  that  the  mortgage  contained 
the  usual  powers  of  sale,  and  there  was  nothing 
flpedal  about  it. 

Kow,  what  the  mortgagees  did  (and  I  will  state 
shortly  the  circumstances  which  led  to  it^  was  this. 
Ilk  Hay,  1889,  they  purported  to  sell  this  property 
under  tiiat  power  of  sale  to  one  of  the  mortgagors 
for  the  amount  of  principal  and  intcrpst  and  costs. 
That  is  the  tiatisHctiun  couip]i»iu< ti  cf.  Mr.  Far- 
Wt^ll  has  invited  us  to  ufliruj  a  prupobiliun,  ^hich  is 


entirely  new  to  me,  and  which,  of  course,  we  have 
considered— that  is,  that  such  a  transaction  as  this 
cannot  stand  in  poiut  of  law ;  that  is  to  say,  that  if 
several  tenants  in  common  of  property  mortgage  that 
property,  and  confer  upon  the  mortgagee  a  power  of 
sale,  a  sale  to  one  of  the  mortgagors  for  principal, 
interest,  and  costs,  cannot  be  maintained  under  any 
circumstances,  or,  at  all  events,  without  the  consent 
of,  or  notice  to,  the  other  mortgagor  or  mort- 
gagors. Of  course,  if  that  is  right,  away  goes  this 
^e,  because  this  was  precisely  a  sale  of  that  descrip- 
tion. But  is  that  proposition  right  P  As  I  say,  it  has 
the  merit  of  novelfy ;  there  is  no  authority  discover- 
able in  support  of  it,  and  on  principle  it  appears  to 
me  to  be  untenable.  Just  consider  how  it  acts  upon 
the  mortgagee — how  such  a  doctrine  as  that  would 
fetter  the  mortgagee  in  the  exercise  of  his  ijower  of 
sale.  It  might  m,  and  I  think  this  case  is  itself  an 
illustration  of  it,  that  if  that  doctrine  were  enforced, 
the  mor^^ee  never  could  enforce  bis  power  of  sale 
at  all.  I  am  not  aware  of  any  such  authority  or  of 
any  principle  which  goes  that  length.  The  mortgagee 
is  entitled  to  sell  to  anybody  who  can  buy,  dealing,  of 
course,  fairly  and  properly  in  the  ordinary  way.  I 
see  no  ground  whatever  for  excluding  any  mortgagor 
if  there  happen  to  be  several.  It  may  be  one  of  the 
very  best  protections  for  the  mortgagee  that  he  should 
be  able  to  sell  to  such  a  person,  if  he  cannot  find  a 
better  purchaser.  Now,  upon  that  broad  point  I  do 
not  think  this  appeal  can  succeed,  and,  so  far  as  I  can 
see,  that  broad  point  was  not  even  submitted  to  the 
Yice-Chancellor.  He  has  not  alluded  to  it  in  any 
way,  as  I  take  it  for  granted  he  would  have  done, 
if  only  for  the  ingenuity  and  the  novelty  of  it. 

But  now  we  leave  that,  and  treat  this  as  a  possible 
exercise  of  the  power  of  sale.  I  want  now  to  see 
whether  l^ere  is  any  other  ground  for  impeaching  it. 
Mr.  FarweU  has  suggested  that  this  is  merely  a  re- 
demption by  one  mortgagor  in  disguise.  The  answer 
to  that,  I  think,  is  to  be  found  in  the  facts.  Of 
course  it  might  be  so,  there  is  no  reason  why  it  could 
not.  But  if  you  look  at  the  facts  it  is  quite  obvious 
that  Mr.  Dodson,  who  was  the  purchaser,  was  not 
redeeming,  and  was  not  in  a  position  to  redeem.  The 
mortgagees  never  would  have  got  a  farthing  out  of 
him  upon  any  theory  of  redemption ;  unless  he  had 
become  a  purchaser,  nothing  would  have  led  him  to 
pay  off  the  mortgage,  and  it  is  not  in  accordance 
with  the  facts  to  say  that  this  was  a  redemption.  I 
am  not  prepared  to  say  that  it  is  impossible,  in 
point  of  law,  for  a  mortgagor,  or  one  of  several  mort- 
gagors, to  buy  at  the  pa^cular  price  which  would 
enable  the  mortgagee  to  satisfv  himself.  If  we 
cannot  go  that  length,  it  would  be]  absurd,  it  strikes 
me,  to  say  that  if  it  was  £5  more  or  £5  less  the  doc- 
trine would  not  apply.  If  it  is  a  sale,  I  do  not  think 
there  is  anything  to  compel  us  to  say  that  it  must  be 
a  redemption.  But  was  it  a  sale  P  I  think  the  evi- 
dence is  conclusive  that  it  was.  Both  parties  intended 
it  to  be  a  sale,  and  for  the  best  possible  reason— that 
redemption  could  not  have  been  got. 

Now,  upon  what  ground  can  the  sale  be  impeached  P 
The  Yice-CSiancellor  begins  his  judgment  by  refer- 
ring to  the  cases  of  Warner  v.  Jacob  and  Farrar  v. 
Farrars  {Limited),  which  contain  the  principles  ap- 
plicable to  this  case,  and  then  he  says :  "  Now,  m 
this  case  it  is  not  suggested  that  the  mortgagees  did 
not  act  bond  fide  ;  and  it  is  not  suggested  that  there 
was  any  corruption  or  collusion  on  their  part,  or  that 
the  sale  itself  was  at  an  under  value  so  ^ross  as  to  be 
in  itself  evidence  of  fraud."  If  that  is  so,  and  I 
believe  every  word  of  it,  upon  what  around  can  the 
sale  be  set  aside  P  It  is  very  difficult  indeed  to  see ;  but 
by  following  ti^e  Vice-Chanoellor^B  judgment  I  think 
I  do  see,  whAt  led  him  to  set  it  aside.    He  was  led. 
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and  I  think  a  little  misled,  by  some  language  which 
I  used  in  the  case  of  Farrar  v.  Farrara  (Limited), 
which  is  as  follows :  '*  If  in  exercise  of  his  power 
he"— that  is,  the  mortp^gee— **aot8  bond  fide,  and 
takes  reasonable  precautions  to  obtain  a  proper  price, 
the  mortgagor  has  no  redress,  even  though  more 
might  have  been  obtained  for  the  property  if  the 
sale  had  been  postponed."  Now,  the  Yice-Chancellor 
has  come  to  the  conclusion,  in  the  present  case,  that 
reasonable  precautions  to  obtain  a  proper  price  were 
not  used.  I  find  from  my  colleagues  who  took  part 
in  the  judgment  in  Farrar  v.  Farrara  {Limited), 
and  who  approved  of  it,  that  the  reason  why  those 
words  were  added  was  this.  A  mortgagee  is  not  a 
trustee  of  a  power  of  sale  for  the  mort^igor  at  all ; 
his  right  is  to  look  after  himself  first.  But  he  is  not 
at  liberty  to  look  after  his  own  interests  alone,  and 
it  is  not  right  or  proper  or  legal  for  him,  either 
fraudulently  or  wilfully  or  recklessly  to  sacrifice  the 
property  of  the  mortgagor — that  is  all.  If  it  could  be 
said  in  this  case  that  Mr.  Taylor,  who  was  the  solicitor 
acting  for  the  mortgagees,  had  done  any  of  those  things, 
I  can  understand  setting  aside  the  sale ;  but  upon  the 
facts  it  appears  to  me  that,  instead  of  not  taking 
reasonable  precautions,  in  the  sense  in  which  those 
words  are  iised,  to  obtain  a  purchaser  at  a  good  price 
for  this  property,  Mr.  Taylor  has,  from  first  to  last, 
acted  like  an  honourable,  upright,  and  businesslike 
man;  attending,  of  course,  to  the  interests  of  his 
clients,  but,  in  my  judgment,  not  in  the  least  sacri- 
ficing the  interests  of  the  mortgagors.  It  is  impossi- 
ble to  read  the  correspondence  through,  beginmng  aa 
it  does  in  1879  and  running  down  to  1895,  to  nearly 
the  commencement  of  this  action,  without  seeing  that 
Mr.  Taylor  gave  these  mortgagors  every  possible 
opportunity  of  transferrins  or  reducing  the  mortgage, 
or  of  selling,  if  they  could.  [His  lordship  stated  the 
facts,  and  continued : — "]  Accordingly,  on  the  16th 
of  Miy,  1889,  the  property  is  conveyed  to  Dodson  for 
£58,806,  of  which  Dodson  pays  £4,000  odd  down,  and 
gives  a  mortgage  for  the  balance,  £54,000.  That  is 
the  transaction  impeached. 

It  is  impeach^  on  the  broad  ground  which 
I  have  dealt  with  already;  and  now  I  will  con- 
sider whether  upon  some  narrower  ground  it  can 
be  set  aside.  It  has  been  said  that  it  was  the 
duty  of  the  mortgagees  to  inform  Dr.  Kennedy 
of  this  negotiation  of  Dodson  for  the  sale.  I  con- 
fess I  do  not  see  that  there  is  any  suc^  duty.  It 
is  said,  and  said  truly,  that  Dodson  said  to  the  mort- 
gagees :  "  Do  not  mention  my  name."  Very  likely, 
but  how  does  that  affect  the  bona  fides  of  the  mort- 
gagees or  the  validitnr  of  the  transaction  ?  The  real 
truth  is,  I  suppose,  ^at  the  creditors,  or  Dr.  Kennedy 
on  behalf  of  the  creditors,  have  found  out  now  that 
the  property  is  worth  more,  and  they  are  annoyed 
that  Dodson,  the  co-mortgagor,  should  obtain  tnat 
benefit. 

No  inquiry  seems  to  have  been  made  at  the 
time  by  Kennedy ;  but  in  September,  1891  — 
that  is  more  than  two  years  after  the  sale— Dr. 
Kexmed/s  solicitors  write  to  Mr.  Taylor  making 
inquiries  about  it,  and  seeking  to  redeem,  and  they 
are  told  that  the  property  was  sold  long  ago.  That 
is  important,  because  in  1891  they  knew  all  about  the 
matter,  what  the  sale  was,  and  what  the  price  was. 
From  September,  1891,  down  to  May,  1895,  not  a 
step  is  taken  to  impeach  this  transaction.  Not  only 
does  Dr.  Kennedy  refrain  from  taking  any  step  im- 
peacbinff  the  truisaction ;  but  he  brings  an  action 
affainst  Dodson,  the  co-mortsagor,  which  is  only  in- 
telligible upon  the  theory  ti^at  the  sale  is  affinned. 
He  says  to  Dodson :  <*  Ton  are  the  partner  of  the 
bankrupt,  and  I,  as  representing  the  bankrupt,  am 
entitlea  to  one-half  of  the  pnmt  yon  have  made  by 


that  sale."  So  five  years  pass  with  full  knowledge  on 
the  plaintiff's  part  of  all  the  facts,  no  attempt  to  im- 
peach the  transaction,  and  a  step  taken  which  is 
utterly  inconsistent  with  the  invaliditv  of  the  sale. 
After  that  delay  and  election  to  abide  by  the  trans- 
action, with  that  full  knowledge  of  the  facts,  I  should 
have  said  this  action  was  utterly  hopeless. 

But,  quite  apart  from  that,  I  think  it  only  due  to 
Mr.  Taylor  to  say  that  I  am  distinctly  of  opinion  that 
if  this  action  had  been  brought  a  month  after  that 
sale  to  Dodson,  the  sale  could  not  have  been  im- 
peached. It  appears  to  me  that  we  should  be  throw- 
mg  the  greatest  possible  difficulties  in  the  way  of 
mortgagees  if  we  were  to  sav  that  Mr.  Taylor,  acting 
for  these  mortgi^g;eeB,  had  done  anything  wrong,  or 
had  failed  to  take  any  step  which  was  reasonable  and 
proper  in  such  a  transaction  as  this.  It  is  not  only 
for  the  benefit  of  the  mortgagees  that  powers  of  sale 
should  be  exercisable  with  ncility.  It  is  for  the 
benefit  of  those  who  want  to  borrow  money  on  mort- 

fage  quite  as  much  as  for  the  benefit  of  the  lender, 
f  mortgagees  cannot  realise  their  securities  with 
comparative  ease  and  safety,  who  will  lend  mcaej  on 
mortgage,  and  what  will  become  of  owners  of  property 
if  their  facilities  of  borrowing  are  destroyed  py  a 
strict,  rigid  application  to  powers  of  sale  of  principles 
which  may  possibly  rest  on  very  refined  equities,  bat 
which  are  utterly  unfit  for  ordinary  business  pur- 
poses ?  It  appears  to  me  that  there  wag  nothing  at  all 
amiss  with  Uus  sale,  and  the  judgment  of  the  Yice- 
Chancellor  must  therefore  be  reversed,  and  the  action 
dismissed  with  costs. 

Now,  as  regards  Dodson,  it  is  said :  Well,  be  it  so ; 
but  you,  Dodson,  at  all  events,  made  some  profit  out 
of  this  transaction,  which  you  ought  to  account  for 
to  Kennedy  as  owner  of  the  other  half  of  the 
mortgage.  The  answer  to  that  is,  I  think,  twofold. 
In  the  first  place  that  daim  hag  been  based  upon  the 
theory  of  partnership,  and  partnership  alone,  and  it 
has  been  already  fOught  out  and  decided  against 
Kennedy,  in  the  action  of  Kennedy  v.  Dodson,  In 
the  present  action  to  set  aside  the  sale  I  cannot 
find  that  any  such  relief  as  that,  was  ever  sought 
subsequent  to  the  amendment.  At  first  it  was,  but 
all  that  part  of  the  prayer  which  relates  to  the  part- 
nership was  af terwaxds  struck  out.  In  other  words,  the 
plaintiff  has  deliberately  in  the  action  of  Kennedy  v. 
Dodson  stated  his  daim  against  Dodson  upon  the 
theory  of  partnership,  and  has  been  beaten,  and  no 
alternative  case  is  raised  upon  the  pleadings  in  this  ac- 
tion. It  appears  to  me,  therefore,  tlmt  upon  this  state  of 
things  no  relief  whatcrver  can  be  given  in  this  action 
against  Dodson,  even  if  the  plaintiff  were  entitled  to 
it.  Some  relief  wag  g^ven  against  Dodson  in  the 
action  of  Kennedy  v.  Dodson,  There  is  an  account,  and 
if  the  plaintiff  is  entitled  under  the  judgment  in 
that  action  to  make  Dodson  aooount  for  £864,  or  any 
other  profits,  he  will  be  at  liberty  to  do  so.  I  do 
not  say  anything  at  all  about  it.  I  do  say  this,  that  I 
doubt  very  much  whether  under  any  oonoetvable 
theory  the  plaintiff  can  be  entitled  to  anytbii^ 
more  than  a  share  of  that  £864.  I  do  not  believe  in 
the  theory  that  the  sale  to  Dodson  was  a  sale  to  him 
in  such  a  fiduciary  character  as  would  disentitle  him 
from  holding  the  property.  I  do  not  think  it  was. 
As  to  that  £864  I  say  nothing  at  aU.  Thece  may 
possibly  be  a  case  about  that. 

But  we  are  asked  to  say  (and  this  is  a  very 
important  point)  that  one  of  several  tenants  in 
common  cannot  get  in  for  his  own  benefit  an 
outstanding  incumbrance,  or  an  outstanding  es- 
tate, or  cannot  be  treated  as  otherwise  than  a 
fiduciary  owner,  standing  in  some  fidndarj  rela- 
tion to  his  co-tenant.  As  a  general  propoeitioo 
that  appears  to  me  not  to  be  the  law  of  Kngliwid.    It 
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is  very  tnie  that  in  this  case  Dodson  received  the 
rents.  He  was  appointed  to  receive  the  rents.  He 
was  the  agent  of  his  co-tenant  to  receive  the  rents, 
and  to  that  extent  he  must  acconnt,  and  so  he  has 
heen  ordered  to  account  in  the  other  action.  But  to 
say  that  because  of  that  he  could  not  buy  is  going 
further  than  I  am  prepared  to  go.  With  refer- 
ence to  the  case  which  Mr.  ^irwell  cited,  the 
American  case  decided  by  Chancellor  Kent  (Van 
Home  V.  Fonda),  all  I  can  say  is  this:  I  do  not 
believe  myself  tiiat  there  ever  was  a  lawyer  of 
greater  attainments  and  greater  judgment,  and 
greater  skill  in  the  application  of  principles,  than 
Chancellor  Kent ;  but  I  do  not  know  now  far  liie  law 
of  America  and  the  law  of  England  are  allied  in  these 
matters.  I  do  happen  to  know  this,  that  according 
to  the  la  Mr  of  America  it  is  much  easier  for  one 
co-owner  of  real  property  to  get  a  lien  on  the  whole, 
than  it  is  in  this  country.  Whether  that  affected  the 
learned  judge's  view  I  do  not  know ;  but  I  am  not 
raepared  on  the  authority  of  that  case  to  say  that 
I)oa8on  could  be  compelled  to  account  for  the  profit 
he  may  have  made  out  of  this  sale.  If  such  an  ac- 
count can  be  ffot  in  the  action  of  Kennedy  v.  Dodaon, 
well  and  good;  but  no  such  account  can  be  ordered 
in  the  present  action.  Therefore  my  judgment  in  this 
case  is  that  the  appeal  must  be  allowed,  and  the  action 
dismissed,  with  o^Bts. 

Kat,  L.  J. — I  will  add  only  a  few  remarks,  out  of 
respect  to  the  learned  Vice-chancellor,  from  whose 
decision  we  differ.  With  all  deference  to  him,  it 
seems  to  me  he  has  put  a  mortgagee  in  a  more  diffi- 
cult situation  than  any  authori^  which  I  know  of  in 
our  books  up  to  this  time  has  done.  Any  loan  of 
money  on  mortgage  is,  between  mortgagor  and  mort- 
gagee, a  simple  matter  of  business.  They  contract 
between  themselves  as  to  what  their  mutual  rights 
and  obligations  shall  be  in  regard  to  that  loan  of 
money.  The  court  of  equity  has  persistently  refused 
to  find  in  that  relation  anything  like  fiduciary  duty 
on  the  part  of  one  to  the  other  so  long  as  the  mort- 
gage exists.  I  agree  that  if  the  mortgagee  realizes 
the  mortgage,  and  receives  more  than  enough  to  pay 
what  is  due  upon  it,  with  respect  to  the  balance  he 
does  become  in  a  fiduciary  position ;  or  if  he  gets  the 
mortgage  paid  off,  and  has  to  deal  with  the  property, 
he  must  take  great  care  that  he  reconveys  the  pro- 
perty to  the  person  who  is  really  entitled.  But 
otherwise,  so  long  as  the  mortgage  lasts  and  the 
money  is  due,  the  mortgagee  is  not,  with  reference  to 
his  power  under  that  mortgage,  in  a  fiduciary  posi- 
tion to  the  mortgagor  in  any  sense.  I  think  the 
learned  Yice-Chancellor  in  this  case  has  treated  the 
mortgagee  as  being  subject  to  obligations  and  duties 
to  the  mortgagors  which,  according  to  my  under- 
standing of  &e  law,  do  not  exist  at  aJl. 

Now,  lindley,  L.J.,  has  read  from  the  judgment  a 
passage  which  I  had  particularly  remarked.  The 
ieazned  '^^ce-Chancellor  says :  "  Now,  in  this  case,  it 
is  not  suggested  that  the  mortgagees  did  not  act  bond 
Jide^  and  it  is  not  suggested  that  there  was  auy 
oormption  or  collusion  on  their  part,  or  that  the  sale 
itseli  was  at  an  under  value  so  gross  as  to  be  in  itself 
eridenoe  of  fraud.''  Beginning  his  judgment  with 
that  emphatic  statement,  he  goes  on  to  a  minute 
examination  of  the  valuations  and  the  other  circum- 
stances, from  which  he  seems  to  come  to  the  con- 
clnsion  that  the  mortgagee  did  not  exerdse  vML  that 
care  and  precaution  which  the  learned  Yice-Chancellor 
thinks  he  ought  to  have  exercised  by  reason  of  some 
duty  which  he  owed  to  the  mortgagor.  I  confess, 
looking  at  the  facts  in  this  case,  wmch  are  beyond 
cUspnte  and  denial,  and  which  are  contained  chiefiy 
in  the  correspondence,  I  come  to  an  entirely  different 


conclusion  from  the  learned  Yice-Chancellor,  even  on 
that  point ;  but  I  differ  essentially  from  him  in  the 
notion,  which  seems  to  me  to  pervade  his  judgment, 
of  what  are  the  duties  of  a  mortgagee  towards  a  mort- 
gagor. [£Us  lordship  consider^  the  facts,  and  con- 
tinued :— ]  Now,  reading  as  I  have  done  the  words 
by  which  the  Yice-Chancellor  began  his  judgment, 
what  other  ground  can  there  be  for  setting  this  sale 
aside  P  Of  course,  we  know  there  were  a  large  num- 
ber of  other  points  argued — first  of  all,  that  Dodson  was 
a  tenant  in  common  of  the  equity  of  redemption  of 
this  property  with  the  trustee  m  bankruptcy  of  Cars- 
well,  his  co-mortgagor ;  and  it  was  broadly  argued 
that  a  sale  by  the  mortgagees  to  one  of  two  mort- 
gagors is  ipso  facto  an  improper  thing.  There  is  no 
authority  for  that  in  any  English  book  that  I  ^ow 
of.  I  never  heard  the  proposition  before,  and  I  can- 
not conceive  that  it  should  be  so,  and  it  strikes  me 
that  it  would  be  a  very  great  disadvantage  for  people 
who  want  to  borrow  money  if  it  were  so,  because  the 
doctrine  takes  from  the  possible  purchasers  of  the 
property  under  the  power  of  sale  one  of  the  persons 
who  would  be  most  likely  to  give  a  good  price  for  it. 
One  of  several  tenauts  in  common  of  a  mortgaged 
property  would  be  veiy  likely  to  give  much  more  than 
a  mere  outsider,  in  order  to  purchase  a  property.  It 
would  be  a  disadvantage,  instead  of  an  advantage,  if 
that  were  forbidden  by  law.  But  what  law  forbids 
it  P  On  what  ground  could  such  an  order  be  made  P 
Th3re  isno  fiduciary  relation,  nothing  which  makes  a 
mortgagor  unable  to  buy  from  the  mortgagee,  that  I 
have  h^lrd  of.  It  is  quite  true  that  u  there  be  a 
single  mortgagor  he  has  nothing  to  do  but  redeem, 
and  if  he  pays  the  principal,  interest,  and  costs,  he 
redeems ;  but  where  there  are  several  mortgagors,  if 
one  of  Ihem  agrees  to  buy  under  the  power  of  sale, 
what  is  there  to  prevent  him  P  I  confess,  with  all 
deference  to  the  authority  which  is  cited  from  the 
American  reports  {Van  Home  v.  Fonda),  I  do  not 
think  that  authority  is  consistent  with  any  law  which 
has  been  established  in  England.  I  hold  distinctly 
that  there  is  nothing  in  the  position  of  one  of  several 
mortgagor  tenants  in  common  to  prevent  him  from 
buying  the  mortgaged  property  under  the  ordinary 
power  of  sale  contained  in  the  mortgage  deed.  So 
much  for  that  point. 

But  then  it  was  said,  and  this  point  was  strenuously 
argued,  that  this  was  not  in  fact  a  sale  at  all ;  that  it 
really  was  a  redemption  by  one  of  the  mortgagors ; 
that  Dodson  only  paid  principal,  interest,  and  costs, 
and  for  one  of  the  severed  mortgagors  to  pay  princi- 
pal, interest,  and  costs  is  merely  a  redemption  by 
that  mortgagor.  To  my  mind  nothing  can  be  clearer 
than  this,  that  if  Dodson  had  been  asked  to  redeem 
for  this  price  he  would  not  have  listened.  What  he 
wanted  to  do  was  to  obtain  the  property  as  his  own. 
There  is  not  one  word  about  redemption  in  any  of  the 
correspondence — in  any  of  the  evidence  as  to  the 
negotiations,  I  mean — about  treating  this  as  a 
redemption;  and  that  the  parties  never  intended 
redemption,  but  did  intend  it  to  be  a  bond  fide  sale 
under  the  power  of  sale  is  absolutely  undeniable. 
The  mortgagee  wants  to  exercise  the  power  of  sale. 
He  finds  ^e  only  way  in  which  he  can  possibly  get 
his  money  is  by  selling  the  property  out  and  out  to 
one  of  the  mortgagors.  He  agrees  with  that  mort- 
gagor to  sell  it  to  nim  out  and  out,  under  his  power 
of  sale,  and  it  is  made  out  on  these  terms.  What 
turns  that  into  a  redemption  which  was  intended  by 
both  parties  to  be  a  safe  P  It  was  admitted  that  u 
this  purchase  money  had  been  slightly  above  or 
slightly  below  the  amount  of  principal,  mterest,  and 
costs  it  could  not  have  been  redemption ;  and  can 
that  which  is  intended  to  be,  and  is  carried  out  as,  a 
bond  fide  sale,  be  said  to  be  a  redemption  because  the 
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amount  of  the  money  which  is  all  the  mortgagee  can 
get  from  anyone  happens  to  be  the  same  as  the 
amount  of  principal,  interest,  and  costs  P  I  am  not 
in  the  least  impressed  by  that  argument.  It  seems  to 
me  this  was  not  a  redemption  in  any  sense,  but  it  was 
intended  to  be  a  bond  jCie  sale  of  the  property  under 
the  mortgagees*  power  of  sale. 

Then  another  point  was  attempted,  which  was 
this :  It  was  said  that  Dodson  was  in  a  fiduciary 
position,  and  that  was  sought  to  be  made  out  in  this 
way.  Dodson  was  one  of  the  two  tenants  in  common 
of  the  equity  of  redemption.  Dodson,  by  arrange- 
ment between  himseli  and  the  representative  of 
Garswell,  received  the  rents,  out  of  those  rents  he 
paid  the  interest  of  the  mortgage ;  he  also,  it  is  said, 
managed  the  property—  that  is  to  say,  he  seems  to 
have  arranged  with  the  tenants  who  took  leases  of 
the  property,  but  of  course  he  could  not  let  it — ^he 
had  no  power  of  letting  without  the  concurrence  of 
the  co-mortgagor.  That  is  all,  and  that  is  the  only 
way  in  which  any  suggestions  can  be  made  of  fidu- 
ciary relation  between  Dodson  and  the  representative 
of  Carswell. 

Now,  is  that  a  fidudanr  relation  which  prevented 
Dodson  from  buying?    1  understand  it  might  be 
pushed  to  this  extent,  though  I  do  not  agree  with  it, 
that  if  Dodson  did  buy,   Carswell's   representative 
mi^ht  claim  to  share  in  the  advantage  of  the  purchase 
which  he  had  made.     But  how  can  it  affect  Hie 
validity  of  the  sale  ?    To  affect  the  validity  of  the  sale 
YOU  must  show  that  there  was  a  fiduciary  rdation 
between  Dodson  and  the  mortgagee.    That  was  out 
of  the  question,  as  I  pointed  out.    There  was  nothing 
like  it.      Therefore  how  any  fiducia^  relation  between 
Dodson  and  the  representative  of  Carswell  can  affect 
the  validity  of  the  sale  I  am  totally  at  a  loss  to 
conceive.     In  my  opinion  it  did  not  in  any  way, 
supposing  that  fiduciary  relation  to  exist.    I  do  not 
mean  for  a  moment  to  express  any  opinion  that  a 
claim  afcainst  Dodson  by  Dr.  Keimedy  on  that  ground 
could  be  supported ;  and  the  less  is  it  probable  for  this 
reason,  that,  as  pointed  out,  Dr.  Kennedy  did  actually 
bring  an  action  against  Dodson  claiming  that  tiley 
were  partners,  and  claiming  to  share  in  &e  profit  of 
this  purchase  upon  that   ground,   and    upon    that 
ground  only;  and  it  was  not  until  that  suit  came 
nearly  to  an  end  that  he  ever  in  any  wav  ndsed  this 
point  of  there  being  a  fiduciary  relation  by  reason  of 
the  receipt  of  the  rents.     That  suit,  so  far  as  the 
daim  to  partnership  was  concerned,  has  been  dLs- 
missed;  and  there,  I  think,  is  an  end  of  it.    That 
makes  it,  to  my  mind,  utterly  improbable  tiiat  any 
claim  could  be  maintained  afainst  Dodson  imon  that 
footing  if  we  had  to  consider  that.     But  I  do  not 
think  we  have  to  consider  that,  in  this  case  at  all.    In 
this  case  the  question  is  whether  the  sale  was  good  or 
not.    [His  lordship  then  dealt  with  the  facts  as  to 
delay  and  acquiescence,  and  came  to  the  conclusion 
that  the  plaintiff  came  too  late  to  impeach  the  sale. 
He  then  continued : — ]    However,  I  do  not  choose  to 
rest  my  judgment  merely  upon  that  point,  because  it 
seems  to  me,  looking  at  all  the  other  facts,  there  is  a 
very  good  answer  indeed  to  this  daim  to  impeach  the 
sale.    And,  as  I  said  before,  I  do  not  believe,  if  the 
mortgagee  had  at  the  time  communicated  to  Dr. 
Kennedy  the  fact  of  the  sale,  that  Kennedy  would  or 
could  have  interfered  with  the  sale  to  Dodson,  or  that 
we  should  have  heard  of  this  litigation  at  all.    Evi- 
dently Dr.  Keimedy  sedcs  to  impeach  this  because  the 
name  of  the  purchaser  was  kept  a  secret  from  him  at 
the  time  of  the  transaction,  and  he  seems  to  have 
thought  that  gave  him  some  right,  either  against 
Dodson  or  against  the  mortgagee,  to  obtain  either 
the  benefit  of  the  sale,  which  was  what  he  first  sought, 
or,  if  not  that,  then  to  impeach  the  sale.   I  think  this 


is  not  a  ground  at  all  on  which  any  relief  such  as  is 
given  in  this  case  by  the  learned  Yice- Chancellor 
could  be  possibly  granted. 

Then  there  remains  the  question  as  between 
Kennedy  and  Dodson.  Kennedy  says  shortly  this: 
**  Suppose  this  sale  should  stand,  yet.  between  the 
time  when  you  agreed  to  buy  and  the  time  when  the 
sale  was  actually  carried  out,  you  went  on  receiving 
rents  to  the  amount  of  £864,  and  those  rents  you 
applied  as  part  of  your  purchase  money  in  maiang 
this  purchase,  and  I  daim  against  you  one  moiety  of 
that  £864."  That  point  is  not  raised  in  this  action  at 
all.  This  is  a  mere  action  for  setting  aside.  If  there 
be  any  such  claim,  which  I  do  not  for  a  moment  wish 
to  encourage,  it  maybe  brought  in  under  the  acooonts 
which  have  been  directed  in  Kennedy  v.  Dodson,  of  the 
rents  recdved  by  Dodson,  for  which  he  is  liable  to 
account  to  Kennedy.  How  he  can  be  liable  to  account 
for  any  other  rent  beyond  that  £864  I  do  not  under- 
stand, because  it  seems  to  be  admitted  in  this  case 
that  all  Uie  other  rents  were  paid,  dther  in  keeping 
down  the  mortgage  or  in  payment  of  the  interest  to 
the  mortga^^ees.  However  that  is  a  matter  we  hare 
not  to  consider. 

I  end  by  concurring  entirdy  in  what  has  been 
already  said,  that  Mr.  Taylor  acted  in  this  case  aa  a 
business  man  would  act.  He  acted  with  very  great 
consideration  for  the  mortgagors — much  more  con- 
sideration than  many  mortgagees  in  his  positian 
would  have  shown —he  acted  as  you  would  expect  a 
solidtor  for  such  a  family  as  the  De  Traffords  would 
act,  with  care  and  caution  and  consideration;  and 
ti^ere  is  not  in  all  that  he  did,  to  my  mind,  anything 
which  can  be  observed  upon  against  Mr.  Taylc^  in 
any  shape  or  way.  In  saying  that,  I  am,  of  course, 
dealing  with  the  position  of  the  mortgagees.  Th^ 
acted  through  Mr.  Taylor;  his  conduct  was  their 
conduct  for  the  purposes  of  an  action  of  this  kind. 

Therefore  I  thmk  that  the  mortgagees  are  entitled  to 
the  j  udgment  of  the  court.  Their  conduct  from  first  to 
last  has  been  entirdy  without  any  drcumstance  what- 
ever which  could  throw  the  least  doubt  upon  the 
validity  of  the  sale.  I  therefore  think  that  the  decree 
which  the  learned  Vice-Chancdlor  ought  to  have  made 
in  this  case  was  to  dismiss  this  action  with  costs. 

A.  L.  Smith,  L.J.,  concurred. 

Solidtors,  Taylor,  Kirkman  &  OoUey,  Manchester; 
Boote  &  Edgar,  Manchester ;  Crofton,  Ootmi,  ^  IFer- 
ihingUm,  I^umdiester. 
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Wli^  ®ouct  of  Swtitt. 


Chan.  Div. 
Chitty,  J. 


I  April  S4. 

Bbowv  v.  Stsdicak.  (a.) 

Negligence — Lease — Surrender — Prior   equitahle   mori- 
gage — Notice — Priority. 

A  lessee  who  had  dqoosited  his  lease  hy  way  of  equii^ 
able  mortgage  with  B,  afterwards  by  deed  surrendand 
the  term  to  the  lessor.  The  surrenderee  at  the  time  of 
surrender  had  asked  the  lessee  to  deliver  up  the  inetru* 
ment  of  leasSy  and  uhm  falsely  informed  by  the  leseee 
that  he  had  left  it  with  a  friend^  but  thai  he  {the  Umee) 
had  neither  assigned  nor  charged  his  interett^  nor 
pledged  the  instrument  of  lease.  The  surrenderee  had 
no  actual  notice  that  the  lease  had  been  deposited  6y  wmg 
of  mortgage  with  B, 

(a.)  Beported  by  Balbqh  B.  Phillpoits,  Be^, 
j3aRister*at*Law. 
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Hdd,  thai  the  $urrenderee  had  not,  under  these  cir- 
cumetancest  been  guilty  of  gross  or  wilful  negligence, 
and  w€u  consequently  entitled,  m  the  holder  of  the  legcd 
estate,  to  priority  over  B.,  the  prior  equitable  mortgagee, 

Hewitt  V.  Loosemore,  9  Ha,  449,  and  Evpin  v, 
Pemb^ton,  7  W,  B,  22\,ZDeG,db  J,  547,  followed. 

Action. 

This  was  an  action  asking  for  a  declaration  that  a 
lease  granted  by  the  defendant,  Mrs.  Stedman,  to  J. 
Bead  was  subsisting  in  favoor  of  the  plaintiffs  as 
equitable  mortgagees.  The  question  turned  on 
whether  the  defendant  Stedman,  who  claimed  to  be 
surrenderee  for  Talue,  was  affected  by  constructive 
notice  of  the  plaintiffs'  charge. 

In  1884  Mn.  Stedman  hiS  by  deed  demised  certain 
premises  to  John  Bead  for  a  term  of  twenty-one 
years. 

In  March,  1894,  Bead  deposited  the  deed  with  the 
plaintiffs  as  security  for  a  debt  due  from  him  to  thej:i. 

In  October,  1894,  the  plaintiffs  commenced  an 
action  to  enforce  their  security.  This  action  was  not 
registered  as  a  Iw  pendens. 

On  the  22nd  of  November  an  order  was  made 
declaring  that,  the  lease  having  been  deposited  with 
the  plaintiffs  by  way  of  equitable  charge,  the  plain- 
tifb  were  entitled  to  be  considered  mortgagees  of  the 
hereditaments  comprised  in  the  lease,  and  an  account 
was  ordered  to  be  taken  of  what  was  due  to  the 
plain  tiffs. 

Pending  such  account  and  without  the  concurrence 
of  the  plaintiffs,  negotiations  were  entered  into  by 
Bead  for  the  sale  of  the  lease  to  one  B.  O.  Friend,  a 
co-defendant  with  Mrs.  Stedman.  Subsequently  the 
lease  was  by  deed  of  surrender  surrendered  by  Bead 
to  Stedman,  and  a  new  lease  was  granted  by  her  to 
Friend.  Neither  Mrs.  Stedman  nor  Friend  ever  had 
actual  notice  of  the  plaintiffs'  mortgage.  The  lease 
of  1884  was  not  handed  over  by  Bead  at  the  time  of 
the  surrender ;  but  the  evidence  of  the  managine  clerk 
of  Mrs.  Stedman's  solicitors  was  to  the  effect  that,  in 
answer  to  his  inquiries  after  the  deed.  Bead  stated 
Hiat  he  could  not  get  it  as  a  friend  had  it,  but  that 
lie  had  not  charged,  assigned,  or  dealt  with  it  in  any 
way.  In  cross-examination,  however,  this  witness 
admitted  that  Bead  appeared  confused,  and  as  if 
anxious  to  hide  something.  Friend  was  present  when 
Uie  surrender  was  signed  by  Bead,  and  was  repre- 
sented by  a  separate  solicitor. 

Farwell,  Q,C,,  and  Edward  Ford,  for  the  plaintiffs. 
— ^A  lessee  has  constructive  notice  of  his  lessor's  title : 
Potman  r.  Harland,  29  W.  B.  707,  17  Ch.  D.  353.  A 
•mrender  does  not  affect  any  derivative  interest, 
-whether  by  underlease  or  otherwise:  Great  Western 
Bailway  Co.  v.  Smith,  24  W.  B.  443,  2  Ch.  D.  235. 

MeSvnnney,  for  Mrs.  Stedman. — ^Mrs.  Stedman*s 
solicitors,  by  their  managing  clerk,  made  inquiries 
mfter  the  deed  of  1884,  and  were  bond  fide  satisfied 
-with  the  answers  of  the  lessee.  There  was  no  gross 
neg^ligenoe  on  their  part  so  as  to  affect  my  client  with 
ooKistructiye  notice  of  theplaintifb'  charge :  Hemtt  v. 
Looeemore,  9  Ha.  449 ;  Espin  y.  Pemberton,  7  W.  B. 
221,  3  De  G.  &  J.  547 ;  Northern  Counties  of  England 
J^ire  Insurance  Co.  v.  Whimp,  32  W.  B.  626,  26  Ch.  D. 
482.  [Chitty,  J.,  referred  to  the  judgment  of  Lord 
Oranworth  in  Perry  Herrick  v.  Attwood,  6  W.  B.  204, 
2  De  a.  &  J.  21.] 

Rcwden^  for  the  defendant  B.  O.  Friend. — Friend  is 
a  purchaser  for  value  without  notice.  If  Mrs.  Sted- 
nuui  succeeds,  Friend  succeeds.  He  is  in  rather  a 
better  position.  He  satisfied  himself  that  there  was 
a  prciper  surrender,  and  was  not  bound  to  see  that  the 
actcuu  lease  was  hsjided  back  to  the  lessor.  If  he  had 
made  inquirieSi  he  could  only  have  got  the  same 


answer  that  Mrs.  Stedman  had.  I  rely  on  the  Con- 
veyancing Act,  1882,  s.  3.  Friend  did  everything  a 
reasonable  man  could. 

FarweU,  Q,C,,  in  reply.— There  was  gross  negli- 
gence witiiin  the  meaning  of  the  authorities  on  the 
part  of  Mrs.  Stedman's  solicitors  in  their  inquiries 
after  the  deed.  There  was  no  answer  given  as  to  the 
absence  of  the  deed  that  could  satisfy  a  reasonable 
man. 

Chitty,  J. — ^The  surrender  was  a  transaction  for 
value.  Neither  Mrs.  Stedman  nor  her  solicitors  had 
actual  notice  of  plaintiffs'  charge.  She  did  not  get 
the  iostrument  of  lease.  The  case  against  her  is  that 
inquiries  after  it  had  to  be  made,  and  that,  although 
inquiries  were  made,  the  answers  given  were  such  as 
to  render  her  liable  on  the  authorities.  The  law  is 
well  settied.  In  Hewitt  v.  Loosemore  it  was  laid  down 
that  the  holder  of  the  legal  estate  is  not  to  be  post- 
poned to  a  prior  equitable  one  on  the  ground  of  his 
not  having  got  in  the  tide  deeds,  unless  there  be  fraud 
or  gross  or  wilful  negligence  on  his  part;  and  the 
court  will  not  impute  mud  or  ffross  or  wilful  negli- 
gence to  the  holcfor  of  the  legal  estate  if  he  has  bottd 
fide  inquired  for  the  deeds  and  a  reasonable  excuse 
has  been  given  for  not  delivering  them  to  him.  This 
prindfJe  was  also  acted  on  in  Espin  v.  Pemberton; 
and  liOrd  Cranworth  lays  down  the  law  in  a  similar 
way  in  Perry  Herrick  v.  Attwood,  It  is  a  matter  of 
fact  in  each  case  what  constitutes  negligence  of  this 
kind.  One  reported  case  is  of  littie  value  on  the  facts 
in  another.  But  taking  the  facts  in  Hewitt  v.  Loose^ 
more  and  Espin  v.  Pemberton  as  a  guide  as  to  what 
has  been  considered  ^ross  negligence,  in  my  opinion 
I  should  not  be  applying  the  true  principle  of  law  to 
the  facts  of  this  case  if  I  were  to  hold  that  the  legal 
titie  of  the  surrenderee  should  be  postponed. 

Solicitors,  Learoyd,  James,  &  MeUor ;  Perkins  A 
Weston;  Qrijfenhoofe  A  Brewgter, 


March  18,  19,  23,  31. 


Chan.  Div.  ) 
Chitty,  J.   J 

Whitwham  v.  Westhutsteb  Bbtmbo  Coal  and 
Coke  Co.  (Limited),  (a.) 

Damages — Measure  of  damages — TrespoM  —  Ii^ury  to 
land^— Wrongful  tipping  of  spoil  on  land. 

The  defendants,  who  were  colliery  oumers,  had  com" 
mitted  a  trespass  upon  land  to  which  they  claimed  to  be 
entitled,  but  which  wcu  field  at  the  trial  of  the  above 
action  to  belong  to  the  plaintiffs,  by  tipping  or  depositing 
thereon  spoil,  and  they  were  restrained  by  injunction 
from  further  tipping  upon  the  land.  Part  of  the  land 
had  been  covered  by  the  defendants  with  spoil,  the 
remainder  was  still  available  for  tipping,  but  for  no 
other  purpose.  An  inquiry  as  to  damages  having  been 
directed  by  the  court. 

Held,  that  the  plaintiffs  were  entitled  to  damages  on 
the  bcuds  of  the  value  of  the  land  to  the  defendants  for 
tipping  purposes  in  retmect  of  so  much  of  the  land  as 
was  cuiually  used  by  the  d^endantsfor  tipping,  and  as 
to  the  rest  (f  the  land,  on  the  basis  of  its  ordinary  value, 
but  witliout  any  interest. 

Martin  v.  Porter,  5  M,  ds  W.  351 ;  Jegon  v.  Vivian, 
19  W.  B.  365,  L.  B.  6  Ch.  Apjp.  742 ;  and  Phillips  v. 
Homfray,  Fothergill  v.  Phillips,  L,  B.  6  Ch.  App. 
770,  20  W.  B.  Ch.  Dig,  121,  considered  and  applied. 

Summons. 

At  the  trial  before  Bomer,  J.,  the  defendants,  who 

(a.)  Beported  by  J.  F.  Waley,  Esq.,  Barrister-at^ 
Law. 
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were  colliery  owners,  claimed  title  to  certain  land 
near  their  colliery  by  virtue  of  an  alleged  agreement, 
but  it  was  held  that  there  was  no  such  agreement. 
By  the  judgment  it  was  declared  tiiat  tiie  land 
belonged  to  the  plaintiffs,  and  that  the  defendants 
had  been  guilty  of  committing  a  trespass  upon 
the  land  by  tipping  or  depositing  thereon  spoil 
or  othe^  material,  and  an  injunction  was  granted 
restraining  them  &om  further  tipping  or  depositing 
upon  the  land  any  spoil  or  other  materud.  It 
was  further  ordered  that  the  defendants  should 
deliver  possession  of  the  land  to  the  plaiutifib ;  and 
an  inquiry  was  directed  what,  if  aaj,  sum  of  money 
was  proper  to  be  awarded  to  be  paid  by  the  defen- 
dants to  the  plaintifb  by  way  of  damages  for  any 
injury  sustained  by  the  plaintiffs  since  the  death  of 
their  predecessor  in  title  by  reason  of  the  defendants' 
trespass  by  tipping  or  depositing  spoil  or  other 
material  upon  the  land.  The  form  of  the  inquiry 
left  open  the  question  of  the  measure  of  damages. 

In  answer  to  the  inquiry  the  official  referee  made  a 
special  report — ^first,  that  the  sum  proper  to  be  paid 
by  way  of  damage  was  the  sum  of  £200 ;  secondly, 
that  tiie  defendants  had  by  their  trespasses  rendered 
the  land  belonging  to  the  plaintiffs,  la.  3r.  9p.  in 
extent,  valueless  for  any  but  tipping  purposes ;  and, 
thirdly,  that  in  assessing  the  ib200  he  had  taken  as 
the  measure  of  damage  the  diminished  ^ue  of  the 

Slaintifb'  land,  in  extent  la.  3r.  9p.,  caused  by  the 
efendants'  trespass.  ,  In  arriving  at  the  £200  the 
referee  appeared  to  have  taken  the  land  at  its  agri- 
cultural value. 

The  plaintifb  had  contended  before  the  referee  that 
the  proper  measure  was  the  reasonable  value  of  the  land 
for  tipping  purposes,  which  was  treated  by  the  referee 
as  £500  an  acre,  such  being  the  purposes  for  which  the 
defendants  actually  used  the  land,  and  aJso  claimed 
interest  by  way  of  dami^ges  on  such  value  from  the 
time  that  the  defendants  commenced  to  trespass  by 
tipping  on  the  land.  After  referring  to  ^na  conten- 
tion with  the  daim  for  interest,  Uie  referee  found 
that  if  the  proper  measure  of  damages  were  that  so 
contended  for,  the  sum  to  be  paid  was  £963,  and 
£141  5s.  for  interest,  making  together  £1,104  5s. 

The  land  in  question  was  situate  in  a  long,  narrow 
valley  to  the  north  of  the  defendants'  coUienr,  which 
was  a  short  distance  off.  It  appeared  that  there  was 
no  other  land  on  the  north  of  ^e  colliery  within  a 
reasonable  distance  which  the  defendants  could  have 
procured  for  tipping  purposes.  Of  the  total  area  of 
the  land  3r.  20p.  had  been  covered  by  the  defendants 
with  spoil ;  the  remaining  portion,  3r.  29p.,  was  still 
available  for  tipping  purposes,  but  for  no  other  pur- 
pose. 

This  was  a  summons  on  behalf  of  the  plaintifb  to 
vary  or  refer  back  the  above  report. 

Frederic  Thompson,  for  the  plaintifiBs. — The  defen- 
dants had  the  benefit  of  tipping  on  the  plaintiffs'  land, 
and  the  true  measure  of  damages  in  such  a  case  is 
not  the  ordinary  value  of  the  limd,  but  the  value  for 
the  purpose  for  which  it  was  used  by  the  defendants. 
In  ordinary  cases  trespassers  derive  no  benefit  from 
their  wrongdoing,  but  these  defendants  do.  The 
case  is  analogous  to  the  cases  in  reference  to  mining 
operations  where  trespassers  have  been  held  liable  to 
pay  on  the  footing  of  a  way-leave  {Martin  v.  Porter, 

5  M.  &  W.  351 ;  Jegon  v.  Vivian,  19  W.  E.  365,  L.  E. 

6  Ch.  App.  742;  Phillips  v.  Hcmfray,  FothergiUY. 
Phillips,  L  E.  6  Ch.  App.  770,  20  W.  E.  Ch.  Dig.  121), 
and  not  to  the  common  case  of  injury  to  land,  of  which 
Jones  V.  Qooday,  8  M.  &  W.  146,  which  will  be  dted 
against  the  plaintiffs,  is  an  example.  The  plaintiffs  are 
entitled  to  interest  by  way  of  damases  daring  the  also 
time  that  they  were  kept  out  of  their  land  by  the 


defendants  unlawfully  tipping  their  spoil  upon  it: 
Marsh  V.  Jonts,  40  Oh.  D.  563,  37  W.  E.  Dig.  173; 
Peruvian  Guano  Co.  v.  Dreyfus,  [1892]  A.  0.  166,  40 
W.  E.  Dig.  69. 

C.  -4.  Rusidl,  for  the  defendants.— The  measure  of 
damages  ought  to  be  the  injury  to  the  plain- 
tiffs, not  the  benefit  to  the  defendants:  Hosking  v. 
Phillips,  3  Ex.  168;  Jones  v.  Qooday;  Mayne  on 
Damages,  5th  ed.,  p.  430.  The  way-leave  cases  are 
very  special,  and  offer  no  analogy  here.    Their  prin- 


ciple does  not  apply  to  a  case  of  innocent  trespass 
l^e  this.  The  defendants  thought  there  was  an 
agreement,  and  their  acts  were  open  and  not  surrep- 
titious. l%ere  is  no  foundation  for  the  daim  fo 
interest.  The  referee's  assessment  of  damages  is 
right,  but  the  alternative  assessment  adopted  by  him 
is  wrong,  being  on  the  footing  that  the  defendants 
tipped  on  the  whole  of  the  land,  which  was  not  the 
case,  and  idlowing  interest,  whidi  ought  not  to  be 
given  on  any  view. 

Thompson,  in  reply.— The  prindple  of  the  way- 
leave  cases  is  not  confined  to  oases  of  guilty  tres- 
pass. Jegon  v.  Vivian  was  not  a  oase  of  that  Mod. 
[Chttty,  J.,  referred  to  Merest  v.  Harvey,  5  Tumt 
442.]  (Generally  in  cases  of  destructive  trespass  the 
consequent  diminution  in  the  value  of  the  land  is  the 
limit  of  damages  recoverable ;  in  cases  of  benefioial 
trespass  like  tms  a  different  measure  applies,  and  the 
referee  was  wrong  in  not  taking  into  aooount  the 
spedal  value  of  the  land  to  the  defendants. 

March  31.— Ohttty,  J. — ^The  question  is.  What  is 
the  measure  of  damages  in  the  dicumstanoes  of  the 
case? 

In  arriving  at  the  £200  the  referee  appears  to  have 
followed  the  rule  ordinarily  applied  m  actions  lor 
injury  to  land  (see  Mayne  on  Damages,  5th  ed.,  p. 
430).  Li  Jones  v.  Chcday,  where  the  defendant  m 
widening  a  ditch  had  cut  mto  the  plaintiff's  land  and 
carried  away  soil,  it  was  dedded  thftt  the  plaintiff  was 
entitled  to  be  compensated  for  the  loss  he  had  actually 
sustained,  and  not  for  the  expense  of  restoring  the 
land  to  its  original  condition.  The  plaintiffi  do  not 
contend  that  the  measure  of  damages  is  the  expense 
of  restoring  the  land  to  its  former  state,  but  they  con- 
tend tiiat  tiie  proper  measure  is  the  reasonable  value 
of  the  land  for  tipping  purposes,  being  the  purposes 
for  which  the  defendants  actually  used  the  land. 

The  question,  then,  is  whether  the  value  of  the  land 
for  tipping  purposes  ought  to  be  taken  into  oonsideta- 
tion  in  assessing  the  daoiage.  There  is  no  authority 
direotiv  in  point.  The  ^aintiffis  rdy  on  the  ded- 
sions  in  reference  to  mining  operations  as  showing 
the  true  prindple.  In  MarHn  v.  Pcrkr  Packer 
B.,  directed  the  jury  that  the  plaintiff  was  eoti- 
tied  to  compensation  for  the  defendant  passing 
through  the  plaintiff's  coal  with  coals  ffotten 
from  the  defendant's  own  mines,  and  on^t  to 
pay  as  for  a  wav-leave.  Under  the  leave  given  to 
move  to  reduce  the  damages,  the  point  whettier  this 
direction  was  right  might  have  been  raised,  but  it  was 
not  raised  on  the  motion  made.  The  actual  damage 
sustained  by  the  phuntiff  by  reason  of  the  wronf^ 
use  of  tiie  underground  way  would  have  been  triflmg, 
but  the  prindple  acted  upon  was  that  the  plaintitf 
was  entitied  to  be  compensated  upon  the  f ootuig  ol  a 
grant  of  a  way-leave  at  a  reasonable  rent,  which  was 
shown  to  be  2d.  a  ton  in  the  neighbouiliood.  In 
Jegon  v.  Vivian  the  Master  of  the  EoIIb  (Lord  BomQly) 
and  Lord  Hatherley  hdd  that  the  plaintifBi  were 
entitied  to  an  inquiry  what  ought  to  be  paid  l:^  way 
of  way-leave  for  the  passage  of  ooal  throng  iSbm 
mines.  Li  that  oase  the  dcdfendants  were  tiotpasssis 
who  had  hdd  over  after  a  lease  granted  by  thetflDaat 
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far  life  under  a  power,  which  leate  wat  avoided  by  the 
plajntlffii,  the  rerersioners.  In  regard  to  the  coal 
which  they  had  wrongfolly  gotten  the  defendants 
were  ordered  to  pay  damages,  not  on  the  more  severe 
principle,  bat  on  the  principle  of  their  being  (to  use  a 
phrase  employed  in  these  cases)  **  innocent  tres- 
passers " ;  yet  in  regard  to  the  way  they  had  to  pay 
compensation  on  the  footing  of  a  way-leave.  In 
FhiUip$  v.  Eom/ray,  Fothtrgill  v.  Phillips,  the 
dapiages  were  directed  to  be  assessed  on  the  same 
principle;  but  there  the  plaintifb  were  treated  as 
wilfol  or  goilty  trespassers. 

Now,  the  question  is  whether  the  principle  of  the 
way-leave  cases  applies  to  a  case  of  tipping.  They 
are  founded  on  the  principle  that  a  wrongdoer  shall 
not  make  a  profit  out  of  his  own  wrong,  and  that  the 
valae  of  the  land  for  the  purposes  for  which  it  was 
actually  used  by  the  wron^oer  ought  to  be  taken 
into  consideration.  There  is  this  distinction  between 
the  way-leave  cases  and  the  case  before  me— that  the 
use  of  the  wajr  for  the  passage  of  coal  is  undergroani 
and  in  some  instances  surreptitioas,  whereas  in  tbe 
case  of  tipping  the  user  is  on  tne  surface  and  open ;  in 
the  present  case  the  fact  appears  to  be  that  the  plain- 
tiffi  were  aware  that  the  tipping  was  going  on.  But 
I  cannot  see  that  the  distinction  makes  anv  substan- 
tial difllarence.  I  think  that  the  principle  does  apply, 
and  that  the  plaintiflii  are  entitled  to  damages  on 
the  basis  of  wnat  would  be  a  reasonable  sum  to  be 
paid  for  the  use  of  their  land  by  the  defendants  for 
tipping  purposes. 

But,  appiyiBg   this  principle  consistently  to  the 
facts,  I  think  that  the  plaintifb  are  not  entitled  to 
the  whole  of  the  £1,104    5b.     First,  in  regard  to 
interest  daimed,  I  think  that  all  interest  ought  to  be 
excluded  from  the  computation  of   damages.      To 
give  interest  would  be  to  treat  the  plaintiffs  as  having 
invested  their  damages  with  interest  in  the  hands  of 
the  defendants.    Secondly,  on  the  principle  which  I 
adopt,  I  think  the  plaintiffs  are  entitied  to  damages 
on  tne  higher  f ootii^  for  so  much  only  of  the  land  as 
was  actually  used  by  tiie  defendants   for   tipping. 
The   plaintiffi  at  the  trial  obtained  an  injunction 
restraming  the  defendants  from  further  tipping ;  the 
defendants  cannot,  therefore,  use  the  rest  of  the  luid 
for  tipping.    To  make  the  defendants  pay  the  whole 
of  the  £963  would  be  to  make  them  pay  for  the  fee 
simple  value  of  the  land  for  tipping  when  they  had 
used  part  only  of  the  land  for  that  purpose  and  are 
prevented  by  the  injunction  from  so  using  the  remain- 
der.   There  is  still  an  unexhausted  tipping  value  in 
part  of  the  land.    It  was  admitted  by  counsel,  as  I 
understand,  that  of  the  total  area  of  la.  3r.  9p.  only 
3r.  20p.  were  covered  by  spoil,  and  that  the  remain- 
der— ^viz.,  3r.  29p.,  or  rather  more  than  half — were 
still  available  for  tipping,  although  valueless,  as  the 
referee  finds,  for  any  other  purpose.    It  would  be 
unjust  to  make  the  defendants  pay  for  the  3r.  29p.  on 
the  principle  of  a  tipping  leave  which  they  have  not 
directly  or  indirectly  enjoved.     In  respect  of  this 
part  of  the  land  the  defendants  ought  to  pay  on  the 
footing  of  the  diminished  value  of  the  land  to  the 
plaintiffs    The  plaintiffi'  counsel  said  that  on  the 
evidence  it  would  be  impracticable  for  the  plaintifb 
to  sell  or  let  the  3r.  29p.  for  tipping  purposes  to  any 
persons  other  than  the  defendimts,  and  tiiat  the  de- 
fendants, having  found  land  to  the  south  of  their 
ooUiery,  no  longer  required  and  would  not  take  this 
portion  of   the  land  for  tipping.      Assuming  this 
statement  to  be  correct,  it  is  immaterial.    Tho  plain- 
tiffi cannot  recover  any  greater  sum  for  damages 
than  is  given  by  the  just  application  of  the  principle 
whi<^  they  invoke.    I  take  it  the  parties  will  be  able 
readily  to  apportion  the  damages  m  accordance  with 
this  judgment.    If  they  cannot  agree,  tbe  matter 


must   go 
direction. 


back    to    the     referee    with    a   proper 


Solicitors  for  the  plaintiffi.  Field,  Boscoe,  db  Co.,  for 
Evan  Morris  <k  Co.,  Wrexham. 

Solicitors  for  the  defendants,    Norris,    AUens,  A 
Chapman,  for  J.  B.  FellaU,  Manchester. 


Chan.  Div.  I 
North,  J.   ] 


April  28. 


Hunt  v,  Woesfold.  (a.) 
Practice^  Joinder  of  causes  of  action— Or d,  18,  r.  2. 

Appearance  to  a  writ  does  not  waive  ohftciion  to  a 
joinder  with  an  action  for  recovery  of  land,  of  causes  of 
action  other  than  those  specified  in  ord.  18,  r.  2. 

Be  Pilcher,  PUcher  v.  Hinde,  27  W.  B.  789,  11 
Ch.  D.  mb,  followed. 

A  claim  for  a  declaration  that  a  mortgage  is  not 
charged  upon  property  and  for  possession,  and,  in  the 
alternative,  for  an  account  of  what  is  due  and  redemp' 
tion,  is  within  ord.  18,  r.  2. 

Summons  to  strike  out  the  plaintiff's  statement  of 
daim,  because  (inter  alia)  no  leave  was  obtained  to 
join  other  causes  of  action  with  a  claim  for  recovery 
of  land. 

The  statement  of  daim  asked — (1)  for  a  dedaration 
that  a  certain  mortgage  constituted  no  charge  on 
certain  houses ;  (2)  for  possession  of  the  said  houses 
and  property  aud  the  deeds  relating  thereto  ;  (3) 
altemativdy,  so  far  as  the  alleged  mortgage  deed 
might  be  held  tj  be  a  charge  upon  the  property,  for 
an  account  of  what  was  due  and  redemption. 

The  indorsement  on  the  writ  was  praotioally 
identical  with  the  prayer  of  the  statement  of  claim. 

Hickey  raised  the  preliminary  point  that  the  de- 
fendant, having  appeared  to  the  writ,  could  not  now 
take  the  objection. 

He  dted  Mulckem  v.  Doerks,  53  L.  J.  Q.  B.  526, 
32W.  E.  Dig.  164;  WilmoU  v.  Freehold  House  Co,, 
51  L.  T.  N.  S.  552;  and  Hainbling  v.  Wallani,  W.  N., 
1889,  p.  133. 

Beddall  dted  Be  Pilcher,  Pilcher  v.  Hinde,  27  W.  R. 
789,  11  Ch.  D.  905  ;  SmuHhwaite  v.  Hannay,  43  W.  R. 
113,  [1894]  A.  C.  494 ;  Be  Derhon,  36  W.  B.  667. 

NoBTH,  J.— I  do  not  think  that  I  can  hold  that 
this  application  is  too  late. 

Beddall. — The  claim  is  for  two  causes  of  action* 
redemption,  and  possession,  and  they  cannot  be  joined 
without  leave. 

He  referred  to  ord.  18,  r.  2 ;  ^  Pilcher  ;  and  Gled- 
hiU  V.  Hunter,  28  W.  B.  530,  14  Ch.  D.  492. 

NoBTH,  J. — I  do  not  think  that  I  need  trouble  you, 
Mr.  Hickey.  The  plaintiff  asks  for  a  declaration  that 
the  mortgage  is  not  charged  upon  the  property,  and 
to  have  the  property  given  bade  to  him.  So  far  as 
the  deed  is  a  charge  on  the  property,  he  asks  to  have 
what  is  due  ascertained,  and  for  redemption.  Thes^ 
are  the  causes  of  action  raised  by  the  statement  of 
daim,  and  they  can  be  joined.  In  one  claim  the 
plaintiff  asks  for  possession  of  the  property  on  the 
footing  that  there  is  no  mortgage ;  in  the  other  he 
asks  for  possession  if  there  is  a  mortgage,  and  in  that 
case  to  pay  it  off.  It  seems  to  me  that  he  is  asking 
for  relief  to  which  he  is  entitied.  He  has  a  right  to 
ask  in  the  alternative. 

SoUdtnrs,  Bradley;  Morrisons,  for  Morrison  <k 
NightingaU,  Bedhill. 

(a.)  Reported  by  G.  B.  Hamilton,  Esq..  Bnrrisfer- 
at-I^aw. 
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High  Coxtkt. 


Be  Marobtts  (Taxation).— Mabsh  v.  Joseph. 


High  Coubt. 


)iv.    J 


Maroh  27,  31. 


Chan.  Div. 
Kekewich, 

Be  Mabgetts  (Taxation),  (o.) 

Solicitor — Co$ts — Taxation — Several  hilU — One  hatred 
by  the  SUUiUe  of  Limitations — Common  order  to  tax 
— Vendor  ani  purchaser — Several  lots  purchased — One 
or  more  hills — Solicitors*  Remuneration  Ad^  1881, 
General  Order,  Sched,  /.,  Part  J.,  r.  8. 

The  taxing  master  ought  to  tax  statute^harred  costs » 
and  leave  the  court  to  determine  whether  they  ought  to  he 
paid. 

Under  a  common  order  to  tax  obtained  on  application 
by  the  client,  the  client  must  pay  what  is  found  due  on 
taxation;  if  the  client  wishes  to  raise  the  Statute  of 
Limitations,  he  mfMt  obtain  a  special  order. 

Where  several  lots  are  bought  for  small  sums,  each 
having  a  separate  title  and  separate  abstract,  a  solicitor 
is  entitled  to  the  minimum  scale  fee  in  each  case, 

Summoiis. 

This  was  an  applloation  on  the  ^rt  of  A.  M. 
Margetts  to  review  the  taxation  of  certain  bills  of  costs. 
Messrs.  H.  C.  Margetts  &  Son  acted  as  solicitors  for 
the  applicant  in  respect  of  several  matters,  and 
delivered  to  her  on  the  26th  of  November,  1895,  six 
bills  of  costs,  the  first  of  which  was  for  work  done 
between  December,  1888,  and  October,  1889,  though 
on  the  face  of  it  it  appeared  to  be  for  work  done 
down  to  March,  1890.  On  the  19th  of  December, 
1895,  the  client  obtained  the  common  order  to  tax 
the  six  bills.  On  the  taxation,  objection  was  taken  to 
the  first  bill  on  the  ground  that  it  was  statute-barred, 
and  the  taxing  master  certified  that  the  bill  was 
statute-barred,  but  nevertheless  allowed  it. 

As  regards  another  bill,  a  question  was  raised  whether 
the  purchase  of  four  lots  of  land,  all  bought  within  a 
short  period  of  time  though  not  actually  all  together, 
really  formed  the  subject  of  one  transaction,  or 
whe&er  the  solicitors  were  entitled  to  charge 
separately  in  respect  of  each  lot.  The  purchase 
price  of  the  several  lots  ranged  from  £10  to  £105, 
and  the  solicitors  had  charged  in  respect  of  eadi  lot 
the  minimum  scale  fee  allowed  by  rule  8  of  Schedule 
I.,  Part  I.,  of  the  general  order  made  in  pursuaoe  of 
the  Solicitors'  Bemuneration  Act,  1881,  on  the  ground 
that  eaqh  lot  had  a  separate  and  distinct  title,  with 
separate  abstracts  which  had  to  be  investigated,  and 
the  taxing  master  had  held  the  solicitors  entitled  to 
make  this  charge. 

J.  Ashton  Cross,  for  the  applicant. — ^The  fact  that 
the  client  has  obtained  the  common  order  to  tax  does 
not  prevent  my  relyine  on  the  Statute  of  Limitations 
as  a  bar  to  one  of  the  bills.  There  is  no  acknowledg- 
ment by  the  client  to  take  it  out  of  the  statute. 
There  is  nothing  on  the  face  of  the  first  bill  as 
delivered  to  show  it  is  statute-  barred.  There  are  no 
items  given,  it  is  put  as  a  sum  charged  for  work  done 
from  December.  1888,  to  March,  1890.  It  was  only  on 
vouching  that  it  appeared  that  the  whole  of  the  work 
was  done  by  October,  1889 :  Budgett  v.  Budgett,  43 
W.  E.  167,  [1895]  I  Ch.  202 ;  Curwen  v.  Milhurn,  38 
W.  E.  49,  42  Ch.  D.  424 ;  Green  v.  Humphreys,  26  Ch. 
D.  474,  32  W.  B.  Dig.  120.  As  to  the  second  point, 
the  work  done  was  substantially  one  transaction,  and 
the  scale  fee  should  be  on  the  total  amount  of  the 
purchase  money  added  together. 

T.  L,  Wilkinson,  for  the  solicitors,  was  not  called 


on. 


Kekewioh,  J.— On  such  questions  as  the  first  raised 


(a.    Beported  by  F.  T.  DuxA,  Esq.,  Barrister- 
at-Law. 


on  this  application  it  is  the  practice  of  the  judges  of 
this  division  of  the  High  Court  to  refer  to  the  taxine 
master  to  ascertain  whether  tiiere  is  any  settlea 
practice  in  the  taxing  office  in  relation  thereto,  and  I 
have  accordingly  done  so,  and  I  find  there  is  no 
settled  practice.  In  Curwen  v.  Milbum  it  was  held 
that  the  taxing  master  ought  to  tax  all  the  items  of 
the  bill  without  regard  to  the  Statute  of  Limitations, 
because  the  object  was  to  ascertain  the  amount  for 
which  a  Uen  was  claimed ;  and  in  Budgett  v.  Budgett 
the  taxing  master  rightly  taxed  statute-barred  costs 
which  retiring  trustees  claimed  the  right  to  retain  out 
of  the  trust  estate,  as  there  the  question  was  in 
respect  of  what  the  trustees  were  entitled  to  be 
indemnified.  These  two  cases  go  a  long  way  towards 
deciding  that  the  taxing  master  was  correct.  The 
point  I  have  to  deal  with  is  whether  the  taxing 
master  ought  to  tax  statute-barred  costs.  Oonvenienoe 
points  to  theur  being  taxed.  Whether  they  ought  to 
be  paid  when  taxed  is  a  question  for  the  court  to 
determine.  It  is  only  the  duty  of  the  taxing  master  to 
deal  with  the  items  and  say  what  ou^ht  to  be 
allowed,  and  not  to  consider  whether  anything  ought 
to  be  recovered.  If  I  had  found  on  inquiry  that  there 
was  a  fixed  practice  in  the  office,  I  should  have 
followed  it ;  but  as  I  find  there  is  not,  the  rule  I  have 
stated  appears  to  me  is  the  balance  of  convenience. 
Now  the  question  is.  Ought  these  particular  costs  to 
be  paid  ?  The  order  to  tax  is  the  common  order  with 
the  usual  submission  to  pay  what  appears  to  be  due. 
No  special  conditions  are  annexed  to  the  order,  no 
exception  is  made  as  to  disputing  the  retainer  or 
otherwise.  What,  then,  is  the  right  of  the  client 
under  anch  an  order.  He  is  bound  to  ^y  all  costs 
which  have  been  properly  incurred.  There  is  no 
injustice  in  that.  He  has  the  bills  before  him,  and 
must  know  what  business  has  been  done.  He  applies 
for  the  order  with  his  eyes  open,  and  submits  to  pay 
what  is  due.  The  Statute  of  Limitations  does  not 
bar  the  debt,  but  merely  the  remedy.  The  more 
convenient  construction  of  the  order  is  that  what  is 
found  on  the  taxation  to  be  due  is  to  be  paid.  The 
client  submits  to  pay  what  is  due  on  taxation*  If  the 
client  wishes  to  raise  the  statute,  it  must  be  done  by 
a  spedai  order. 

As  regards  the  second  question,  if  the  soUoitor 
had  been  instructed  to  complete  these  purchases 
at  separate  intervals,  so  that  each  was  completed 
before  the  other,  the  argument  for  the  applicant 
would  be  untenable.  Where  there  is  one  vendor 
of  several  properties  and  the  same  solicitor  acting 
for  lum,  so  that  the  purchaser's  solicitor  has  lees 
trouble  and  his  work  is  largely  reduced,  such  a 
proposition  might  not  be  unreasonable.  But  the 
rule  must  be  applied  generally,  and  fine  distinctions 
are  impossible.  Where,  as  in  this  case,  each  lot  baa  a 
separate  title,  a  sepu»to  abstract,  and  each  title  is 
investigated,  the  solicitor  is  entitled  to  the  minimum 
scale  fee  in  each  case.  The  summons  must  be  refuaed 
with  costs. 

Solicitors,  Paterson,  Snow,  Bloxam,  <fe  Kinder ;  H. 
Reid,  for  H,  C,  Margetts  &  Son,  Chatteris. 


Feb.  20,  26;  Maroh  5,  11. 


Chan.  Div.    \ 
Kekewich,  J. ) 

Mabsh  v.  Jossph.  (o.) 

Solicitor — Improper  use  of  solicitor's  name—F*ttnd  in 
court — Order  for  payment  out  on  fraudulent  peiUion 

(a.)  Beported  by  F.  T.  DUKA,  Esq.,  Barrister-^t- 
Law* 
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High  Coitbt. 


Marbh  v.  Joseph. 


High  Coitbt. 


-^  Dummy  pditioner  —  Partnership  —  Liability    to 
refund, 

H.,  a  BoHeitoTf  presented  a  fiditums  petitum^  and 
thereby  obtained  an  order  for  the  payment  out  of  a  fund 
in  court  to  a  person  whom  he  identified  at  the  Paymaster^ 
(hneroTs  office  as  the  supposed  petitioner.  H.  had  made 
use  of  the  name  of**C.ik  CoJ**  {a  firm  of  solicitors  con- 
sieting  of  C.  ana  G,)  as  if  they  were  acting  as  solicitors 
for  the  supposed  petitioner  and  had  briefed  counsel  in 
their  name,  and  had  done  all  this  without  the  knowledge 
of  either  C.  or  O. 

On  the  10th  of  August  thePaymaster^GeneraVs  cheque 
was  paid  into,  and  cleared  by,  a  bank  in  which  H.  had 
caused  an  account  to  be  opened  in  the  name  of  the 
supposed  petitioner.  On  the  I2th  of  August  a  large  part 
thereof  uxis  drawn  out  of  the  said  bank  by  the  supposed 
petitioner,  leaving,  however,  a  sum  of  £2,000  still  wn- 
draum.  On  the  same  day  C.  was  first  told  by  H,  tluU  he 
had  used  the  name  of  C,*s  firm  as  solicitors  in  formal 
proceedings  now  completed,  and  that  there  was  a  cheque 
at  the  Paymaster's  Office  for  the  costs  of  C.*s  firm,  t '. 
thereupon  toent  at  once  to  the  Paymaster's  OffiM,  obtained 
the  cheque,  and  paid  it  into  the  account  of  his  firm. 

Subsequently  to  the  I2th  of  August,  part  of  the  £2,000 
remaining  in  the  bank  was  drawn  out  by  the  supposed 
pditioner,  and,  although  C.  was  then  aware  that  his 
firm's  name  had  been  used  without  authority  by  H.,  he 
was  ignorant  of  the  fraud  which  had  been  committed  by 
H.  C.'s  partner,  G.,  knew  absolutely  nothing  of  the 
matter. 

The  Treasury  having  made  good  the  fund, 

Held,  (1)  that  it  was  the  duty  of  C,  as  an  officer  of 
the  court,  wlien,  on  the  I2th  of  August,  he  first  knew  that 
his  firm's  name  had  been  used  by  H.  without  authority 
in  proceedings  in  court,  to  have  at  once  informed  the 
judge  of  that  fact,  and,  if  he  had  done  so,  that  the 
£2,000  then  in  the  bank  would  have  been  saved  ;  (2)  that 
C,  by  accepting  the  cheque  for  costs  and  placing  it  to  the 
account  of  his  firm,  had  thereby  condoned  on  behalf  of 
his  firm  the  unauthorized  use  by  H.  of  the  firm's  name; 
and  (3)  that  O.,  C.'s  partner,  was  together  with  C.  jointly 
and  severcUly  liable  to  make  good  to  the  Treasury  so  much 
of  £2,000  as  was  drawn  out  after  the  \2th  of  August. 

Ee  Dangar's  Trusts,  37  W.  R.  651,  41  Ch.  D.  178, 
approved. 

This  was  a  petition  in  the  above  action  asking 
that  an  order  under  which  the  funds  in  court  had 
been  paid  out  to  a  false  petitioner  might  be  dis- 
charged, and  that  the  funds  might  be  replaoed  by  the 
Commissioners  of  her  Majesty's  Treasury,  who, 
whilst  admitting  liability,  sought  to  obtain  an  order 
to  refund  a^^ainst  a  firm  of  solicitors  whose  name  had 
been  used  m  the  proceedings  under  the  following 
ciroamstanoes. 

Under  the  trusts  of  a  post-nuptial  settlement  made 
in  1858,  the  proceeds  of  sale  of  certain  lands  conveyed 
on  trust  for  sale  by  an  indenture  of  even  date  were 
directed  to  be  held  upon  trust,  after  life  estates  to 
Mr.  and  Mrs.  John  Moses  Marsh  respectively,  for  the 
children  of  John  M.  Marsh  as  he  should  by  deed  or 
will  Mjpoint,  and  in  default  of  appointment  for  all 
the  onudren  of  the  said  John  M.  Marsh  attaining  the 
age  of  twenty-one,  or  if  daughters  marrying  under 
that  age,  equally. 

An  action  was  commenced  in  1877  for  administra- 
tion of  the  trusts  of  the  settlement,  and  the  usual 
judgment  obtained. 

In  1882  the  hereditaments  settled  were  sold,  and 
the  proceeds  paid  into  court  to  the  credit  of  the 
action,  and  invested  in  the  purchase  of  £5,629  Os.  Ud. 
India  Z^  per  Cent  Stock. 

The  said  John  M.  Marsh  died  in  March,  1895, 
harin^  survived  his  wife  and  married  again;  and  a« 
he  dia  not  sserdse  his  power  of  appointment  the  fond  J 


in  court  became  distributable  equally  amongst  his 
children  who  attained  a  vested  interest. 

In  July,  1895,  a  petition  was  presented  to  the  court 
in  the  action,  purporting  to  be  presented  by  Joseph  M. 
Marsh,  the  eldest  son  of  John  M.  Marsh,  and  alleging 
that  the  latter  had  exercised  his  power  of  appoint- 
ment by  a  deed  poll  dated  the  3l8t  of  December, 
1894,  and  appointed  the  fund  in  court  to  Joseph  M 
Marsh  absolutely.  The  petition  purported  to  be 
served  on  the  trustees  of  the  original  settlement  and 
on  such  of  the  other  parties  who,  but  for  the  execu- 
tion of  the  deed  poll,  would  have  been  entitled  to 
the  fund,  and  haa  j^lacad  stop  orders  on  the  fund. 
The  petitioner's  solicitors  appeared  from  the  petition 
to  be  "  John  Clear  &  Co.,"  and  the  respomlents  were 
purported  to  be  represented  by  one  John  Hales. 
The  i^davit  filed  in  support  of  the  petition  purported 
to  be  made  by  the  petitioner,  and  the  alleged  deed 
poll  (which  was  in  fact  forged  by  Hales)  was  an 
exhibit  thereto.  The  petition  was  heard  as  un- 
opposed on  the  29th  of  July,  1895,  and  an  order 
made  directing  the  sale  of  the  stock  in  court,  and  the 
payment  thereout  of  £15  agreed  costs  to  the 
petitioner's  solicitor  John  Clear,  and  £10  agreed  costs 
to  the  respondent's  solicitor ;  and,  after  providing  for 
succession  duty,  the  balance  was  ordered  to  be  paid  to 
the  petitioner. 

The  stock  was  sold  on  the  6tb  of  August,  and  on 
the  10th  of  August,  John  Arthur  Hales  (a  solicitor), 
who  had  been  identified  some  months  previously 
at  the  Paymaster's  Office  as  John  Hales,  attended 
at  the  Paymaster's  Office  with  a  person  whom  he 
identified  as  Joseph  M.  Marsh,  and  obtained  a 
cheque  for  £6,137  88.  9d.  as  the  sum  payable  to 
the  latter.  Joseph  M.  Marsh  in  fact  knew  nothing 
of  the  proceedings.  Hales  then  accompanied  the 
person  whom  he  falsely  represented  as  Joseph  M. 
Marsh,  the  petitioner,  to  Child's  Bank,  where  Hales 
was  known  as  a  former  customer,  and  introduced 
him  as  Joseph  M.  Marsh ;  the  cheque  was  paid 
in,  and  an  account  opened  in  that  name.  On  the 
12th  of  August,  between  one  and  two  o'clock,  £4,000 
was  drawn  out  of  the  bank,  and  subsequentiy  other 
small  sums,  leaving  a  balance  of  £1,966,  which,  on  the 
discovery  of  the  fraud  in  October  by  the  parties 
entitled  to  the  fund,  was  brought  back  again  into 
court. 

On  the  hearing  of  the  present  petition  it 
appeared  from  the  evidence  that  Mr.  Clear,  of  the 
firm  of  Clear  &  Green,  had  known  John  Arthur  Hales 
as  a  friend  for  five  years,  and  that  in  July,  1895,  Hales 
had  called  at  Clear's  office  and  asked  him  if  he  would 
act  in  some  business  as  solicitor  for  some  formal 
parties,  which  Clear  agreed  to  do  on  receivine  formal 
mstructions;  but  no  mention  was  then  made  either 
of  the  nature  of  the  business  or  of  the  names  of  the 
parties ;  nor  did  Clear  afterwards  receive  any  formal 
mstructions.  On  the  12th  of  August — i.e.,  on  the 
day  that  the  £4,000  was  drawn  out  of  Child's  Bank, 
Hales  called  and  informed  Clear  that  the  business 
in  which  he  wanted  Clear  to  act  for  formal  parties 
was  done,  and  that  there  was  a  cheque  for  him  foe 
the  costs  at  the  Paymaster's  Office.  Clear  repri- 
manded Hales  far  using  Clear*s  name  without 
authority,  but  was  informed  it  was  a  simple  matter 
and  was  completed,  and  that  counsel  had  appeared. 
Clear  thereupon,  on  the  same  day  (the  12th  of 
August)  went  to  the  Paymaster-General's  Office, 
obtained  the  cheque  for  £15  for  costs,  cashed  it,  and, 
having  retained  £4  5s.  6d.,  handed  the  balance  to 
Hales  for  counsel's  fees  and  out-of-pocket  expenses. 
The  £4  ds.  6d.  was  passed  through  the  firm's  account. 
8ir  R.  WebsUr,  A.G..  Sir  R.  Finlay,  S.G.,  andi.iflffo 
Joyce,  for  the  Treasury. —The  court  has  jn  i'dijtion 
to  order  a  solicitor  as  an  officer  of  !he  cjhiw  to  make 
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restitation,  if  loss  has  ooonrred  through  that  solid- 
tor's  misconduot.  The  petition  of  the  dummy 
petitioner  bore  the  name  of  J.  Olear  &  Co.  as  solici- 
tors. Bj  taking  his  costs  as  solicitor,  Clear  ratified 
the  transaction,  and  was  responsible  for  the  repre- 
sentations in  the  petition. 

J,  Aahton  CroaSf  for  Clear. — The  solicitor  cannot  be 
liable  for  a  fraud  of  which  he  knew  nothing  and 
all  the  steps  in  which  were  complete  before  the 
receipt  of  the  cheque  for  costs. 

Oraham  Hastings f  Q.C,  and  Stewart  Smith,  for  the 
petitioners. 

ReM?iaw,  Q»C.,  and  Rose-Innesy  for  Joseph  M. 
Marsh. 

Ingpen;  Se/ton  StricJcland,  for  other  parties  in- 
terested. 


WiU,  Q.C,  and  De  Witt,  for  J.  E. 
Cannot,  for  Hales. 


Chreen. 


Keeewioh,  J. — The  principles  on  which  the  court 
exercises  its  jurisdiction  in  these  matters  are  clear.  I 
need  only  refer  to  Re  Dangar*s  Trusts,  37  W.  E.  651, 
41  Ch.  D.  178,  and  especially  the  passage  in  Stirling, 
J.'s,  judgment  on  page  656,  where  he  says  that  Mr. 
Nelson  took  upon  himself  a  duty  as  an  officer  of  the 
court,  and  he  must  be  held  responsible  for  the  due 
discharge  of  that  duty,  which  was  to  bring  before  the 
court  aU  matters  which  were  essential  for  the  court  to 
know  in  order  to  deal  properly  with  the  fund. 

This  is  the  principle  that  is  to  be  applied  to  Mr. 
Clear  in  the  present  case;  so  far  as  he  acted  as  a 
solicitor  he  must  be  held  to  be  responsible,  and  this 
though  he  took  no  active  part.  I  do  not  dis- 
credit Mr.  Clear's  evidence,  which  moreover  is 
supported  by  the  facts.  He  had  no  reason  to 
beUeve  tiiat  Hales  had  used  or  intended  to  use 
his  name  until  the  12th  of  August,  when  Hales 
asked  him  to  go  to  the  Paymaster-General's  office  to 
receive  a  cheque  for  costs.  The  Paymaster-Gtoeral's 
cheque  had  been  handed  over  to  some  person  pur- 
porting to  be  Joseph  M.  Marsh  on  the  10th  of 
August,  and  was  paid  in  the  same  day  to  Child's 
Bank;  and  £4,000  was  drawn  out  on  the  12th.  The 
facts  are  sufficiently  conclusive  that  £4,000  had  passed 
beyond  control  before  Clear  knew,  or  had  reason  to 
believe,  that  his  name  had  been  used  improperly.  So 
far  he  is  acquitted ;  but  on  the  12  th  he  Imew  of  the 
wrong  action  of  Hales  in  using  his  name  without 
authority,  but  he  thought  that  he  might  condone  the 
irregularity  and  receive  the  cheque  for  £15.  Of 
course  he  did  not  know  of  the  forgery,  or  that  he  had 
presented  a  petition  in  the  name  of  Joseph  M.  Marsh 
without  authority,  and  I  do  not  think  what  had  been 
done  improperly  towards  himself  could  be  said  to 
have  put  him  on  inquiry;  but  as  an  officer  of  the 
court  he  had  no  right  to  condone  an  irregularity,  or 
at  least  not  without  ascertaining  that  everything  was 
right.  In  the  words  of  Stirling,  J.  (in  Be  Dangar^s 
Trusts)  he  ought  to  have  seen  that  all  that  the  court 
ought  to  know  was  before  it.  He  was  content  to 
take  the  cheque  without  inquiry,  and  he  is  clearly 
liable  for  the  amount  of  it. 

Whether  he  is  liable  for  more  is  a  question  that  has 
given  me  anxious  thought. 

I  am  bound  to  insist  on  the  strict  performance  of 
duty  by  an  officer  of  the  court.  The  non-contentious 
business  of  the  court  is  probably  more  important  than 
the  contentious,  but  in  order  that  it  may  be  transacted 
properly  a  judge  must  have  confidence  in  counsel  and 
solicitors.  That  coufidenoe  I  must  say  is  very  rarely 
abused. 

Now  in  this  case,  if  by  reasonably  prompt  action 
on  the  part  of  Clear  any  part  of  the  fund  could  have 


been  saved,  he  must  be  held  to  be  liable.  If  he  had, 
when  he  discovered  the  irregularity,  ^ne  at  onoe  to 
Stirling,  J.,  who  was  then  sitting  in  chambers,  I 
have  no  doubt  that  prompt  inquiry  would  have  been 
made,  and  notice  then  given  to  Child's  Bank  not  to 
part  with  the  money  still  there,  and  it  would  have 
been  saved.  It  is  reasonably  dear  that  he  knew  of 
the  irregularity  before  the  remainder  of  the  money 
then  stiU  in  Child's  Bank  was  gone,  and  the  money 
in  Child's  Bank  would  have  been  earmarked  as  the 
proceeds  of  crime. 

I  have  considered  the  point  as  to  the  nearness  or 
remoteness  of  damage,  and  I  have  come  to  the  oon- 
clusion  that  Eadley  v.  Haxendah,  2  W.  E.  302,  9 
Exch.  341,  does  not  apply  to  neglect  of  duty  as 
distinguished  from  breach  of  contract. 

Clear  must  make  good  the  £15  and  so  much  of  the 
£2,137  8s.  9d.  as,  on  inquiry,  is  found  to  have  been 
lost  in  consequence  of  his  action,  less  the  salvage  costs 
payable  out  of  the  amount  recovered  from  the  bank. 

The  costs  of  this  petition  must  be  borne  by  Clear 
so  far  as  they  exceed  what  would  be  necessary  to 
obtain  the  fund  out  of  court  and  as  between 
solicitor  and  client. 

I  acquit  Mr.  Green  (Mr.  Clear's  partner  in  the  firm 
of  Clear  &  Green)  of  all  moral  delinquency,  but  I  will 
have  his  case  argued  on  Wednesday  next 

March  11. — ^The  case  of  Mr.  Green  was  then  argued. 

Witt,  Q.C.,  and  De  Witt,  for  Green.— A  partner 
cannot  be  liable  for  anything  done  by  a  co-partner 
which  is  not  within  the  scope  of  the  partnership  ;  it  is 
not  within  the  scope  of  a  solicitor  partnership  for  one 
partner  simply  to  lend  the  name  of  the  firm  without 
more. 

Kbkewioh,  J. — ^The  question  is  one  of  great  im- 
portance to  the  profession,  as  well  as  to  the  parties 
immediately  concerned.  The  reason  of  my  judgment 
a^^ainst  Clear  was  that  from  the  time  he  knew  that 
his  name  had  been  improperly  used,  and  through  his 
not  taking  the  steps  he  ought  to  have  taken  on  such 
knowledge,  he  must  be  taken  to  have  condoned  the 
improper  use  of  his  firm's  name  by  Hales,  and  must  be 
taken  as  having  acted  as  solicitor  in  the  matter  from 
the  date  of  the  presentation  of  the  petition,  uid 
therefore  through  the  entire  proceedings.  The 
general  principles  urged  by  counsel  on  behalf  of 
Green  (Clear's  partner)  I  agree  with;  but  I  see 
no  reason  why,  with  proper  precautions,  a  solicitor 
should  not  lend  his  nsme  or  that  of  his  firm 
in  a  proper  proceeding.  I  do  not  say  what  consti- 
tutes proper  precautions,  but  at  all  events  the 
solicitor  lending  his  or  the  firm's  name  must  preserve 
a  proper  control  over  the  use  of  it,  and  must  take 
steps  against  any  abuse  that  might  be  made  of  the 
permission.  When  Clear  said  in  effect  on  the  12th  of 
August,  <*What  has  been  done  in  the  matter  haa 
been  done  by  my  authority,"  and  took  part  of  the 
costs  —  the  solicitor's  profit  of  the  business— 
he  was,  as  hx)m  the  presentation  of  the  petition, 
responsible  for  everything  that  was  done,  ana  he  was 
bound  to  see  that  everything  was  done  properly.  If 
Clear  had  authorized  the  use  of  his  firm's  name  in  the 
first  instance  with  proper  precautions,  Gbeen  woold  be 
dearly  liable ;  ana  I  am  unable  to  see  why  he  should 
not  be  liable  now.  I  acquit  Green  entirely  of  all 
personal  blame,  and  the  question  against  him  now  is 
merely  one  of  law. 

On  that  question  I  decide  against  Cbeen,  and  the 
order  will  be  to  declare  both  Clear  and  Qreen 
jointiy  and  severally  liable.  I  regret  I  cannot  make 
any  distinction  as  to  costs. 

Solicitors,  Solicitor  for  Treasury  ;  Mear  <fe  Fowler  ; 
Clear  <fe  Qreen;  Roy  <fc  Cartwright;  H»  J,  LewtB ; 
R.  F.  Hill, 
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Lttitaoy. 

Bb  Fabithah. 

LWACT. 

lunocg. 


LmdW,  Kay,  andl 
A.  li.  Smith,  L.  JJ.  J 


March  16,  21. 


Re  Fabnham.  (a.) 

Luuacy — Lunatic  bankrupt — Property  vested  in  or  under 
the  control  of  trustee  in  bankruptcy — Jurisdiction  of 
court  sitting  in  lunacy  to  order  transfer. 

Where  property  of  a  lunatic  so  found  who  has  also 
been  adjudicated  a  bankrupt  is  vested  in  or  under  the 
control  of  the  truetee  in  the  bankruptcy ^  the  court  sitting 
in  lunacy  has  no  jurisdiction^  upon  an  application  made 
in  lunacy t  to  order  such  trustee  to  transfer  that  property 
to  the  credit  of  the  lunacy. 

This  was  a  sammons  taken  out  in  lanaoy  by  the 
committee  of  a  imiatio  so  found  affainst  the  trustee  in 
bankmptoy  of  the  lunatic,  asking  for  an  account  of  all 
moneys  of  the  lunatic  in  the  possession  or  under  the 
control  of  the  trustee  in  bankruptcy ;  and  also  that 
the  trustee  might  be  ordered  to  pay  mto  court  in  .the 
lunacy  aU  such  moneys. 

The  facts  are  sufficiently  stated  in  the  judgment  of 
Lindley,  L.J. 

Warmington,  Q.C.,  and  Buckmaster,  for  the  appli- 
cant, the  committee.— These  moneys  are  needea  for 
the  support  and  maintenance  of  &e  lunatic,  and  it 
follows  from  the  decision  of  this  court  in  the  case  of 
In  re  Famham,  [1896]  2  Ch.  799,  that  the  moneys 
ought  to  be  paid  into  court  for  Uie  lunatic's  ben^t. 

K  J.  Parker^  for  the  trustee  in  bankruptcy.— This 
court  has  no  jurisdiction  to  make  the  order  asked  for. 
In  the  former  case  the  funds  were  actually  in  l^e 
control  of  the  court  in  lunacy,  and  the  trustee  wanted 
to  get  possession  of  them;  but  now  the  tables  are 
turned,  and  the  trustee  cannot  be  required  to  hand  it 
over ;  Brockwell  v.  Bullock,  37  W.  E.  465.  22  Q.  B.  D. 
567 ;  Be  Piatt,  36  W.  E.  273,  36  Ch.  D.  410. 

Warmington  Q,C.,  in  reply,  referred  to  section  117 
of  the  Lunacy  Act,  1890 ;  In  re  Winkle,  42  W.  E.  613, 
[1894]  2  Ch.  619;  and  In  re  Plenderleith,  42  W.  E. 
224,  [1893]  3  Ch.  332. 

lilKDiJET,  L.  J. — ^The  point  raised  in  this  case  is  one 
of  some  importance.    The  case  stands  in  this  way. 
Mr.  Famham  was  found  a  lunatic  by  inquisition  m 
Augnst,  1893,  and  on  the  17th  of  March,  1894,  a 
receiving  order  in  bankruptcy  was  made  against  him. 
In  November,  1893,  the  sheriff  seized  certain  goods  of 
the  lunatic,  which,  in  February,  1894,  were  sold  by 
the  sheriff.    The  proceeds  of  sale  were  claimed  by  the 
troatee  in  bankruptcy,  and  are  now  in  the  control  of 
the    court  in  which  the  bankruptcy  is  pending — 
namely,  the  county  court  of  Leicester.    The  proceeds 
of  sale  are  not  in  the  court  in  lunacy,  but  are  stand- 
ing to  the  credit  of  the  bankruptcy  in  the  Leicester 
Comity  Court.    In  these  circumstances  the  committee 
of  the  lunatic  comes  in  lunacy,  asking,  first,  for  an 
aoeoont  of  all  moneys  in  the  possession  or  under  the 
contzol  of  the  trustee  in  bankruptcy,  and,  secondly, 
that  the  trustee  in  bankruptcy  may  be  ordered  to  pay 
into  oomt  all  such  moneys.    The  master,  when  this 
summons  came  before  him,  pointed  out  to  the  parties 
tiiat  he  felt  great  difficulty  on  the  question  whether 
he  had  any  jurisdiction  to  make  such  an  order  as  was 
asked  for ;  and  he  therefore  adjourned  it  to  tiie  judge 
sitting  in  chambers,  who  adjourned  it  to  us. 

On  the  case  coming  on  before  us  Mr.  Parker  at 
onoe  took  the  point  that  we  have  no  jurisdiction,  and 

(Op)  Beported  by  W.  Soott  Thompsok,  Esq.,  Bar- 
xister-at-Law* 


we  are  of  opinion  that  he  is  right  in  that  contention. 
This  case  is  not  in  the  least  like  the  case  {Be  Famham) 
already  decided  in  this  lunacy  (reported  [1896]  2  Ch. 
799),  where  the  property  which  was  then  claimed  by 
the  trustee  in  ban^uptoy  was  in  the  custody  of  this 
court  sitting  in  lunacy.  The  trustee  in  bankruptcy 
asked  us  to  hand  it  over  to  him.  We  said :  **  No ;  it  is 
in  our  custody  for  the  benefit  of  the  lunatic,  and  we 
won't  part  with  it."  In  the  course  of  the  judgment 
in  that  case  there  may  be  expressions  whidi  apply  to 
the  present  question.  But  now  t^e  tables  are  turned. 
We  are  not  asserting  a  right  to  retain  property  in  our 
custody,  as  on  that  occasion,  when  we  had  Uie  propertnr 
(plate)  ourselyes  and  had  clear  jurisdiction  to  deal  with 
It.  Our  observations  were  addressed  to  that  state  of 
things.  I  have  looked  in  vain  through  the  Lanaoy 
Act  and  the  Bankruptcy  Acts  for  any  section  which 
gives  us  any  jurisdiction  over  the  Court  of  Bank- 
ruptcy. Mr.  !Parker  has  called  our  attention  to  the 
case  of  Brockwell  v.  Bullock,  where  the  jurisdiction  of 
the  Lunacy  Court  over  other  courts  is  very  carefully 
gone  into  by  Fry,  L.J.,  who  in  the  course  of  lus 
judgment  discussed  the  cases,  and  pointed  out  that 
the  court  in  lunacy  has  no  jurisdiction  to  restrain 
proceedings  against  a  lunatic.  That  is  the  short 
answer  to  this  case.  But  it  does  not  quite  stop  there, 
for  though  the  justices  of  the  Court  of  Appeal  sitting 
in  lunacy  have  all  the  powers  of  judges  of  the  High 
Court,  yet  as  judges  of  the  "High  Court  we  have  no 
power  to  interfere  with  the  jurisdiction  of  the  county 
courts  It  is  true  that  there  is  a  right  of  appeal  from 
the  county  court  in  bankruptcy  to  the  Divisional 
Court  under  the  Bankruptcy  Act  of  1883;  but, 
putting  together  that  Act  and  the  Judicature  Act  and 
the  decision  in  Be  Piatt,  1  am  of  opinion  that  we 
have  no  power  to  do  this,  and  the  summons  must  be 
dismissed. 

Then  we  are  asked  to  sanction  an  application 
by  the  committee  to  the  Court  of  Bankruptcy 
to  have  this  money  paid  to  her  or  to  annul  the 
adjudication.  We  have  come  to  the  conclusion  that 
it  is  not  for  the  benefit  of  the  lunatic  that  such  an 
application  should  be  made.  Our  reasons  are  shortly 
these.  Such  an  application  by  the  committee  to 
the  Court  of  Bankruptcy  for  the  payment  out  of  this 
money  to  her  would,  in  our  opinion,  be  unsuccessful. 
The  only  wajr  to  succeed  would  be  to  apply  to  annul 
the  adjudication.  We  are  rather  disposed  to  think 
that  such  an  application  would  be  successful,  the 
bankruptcy  having  taken  place  since  the  inquisition ; 
but  it  IS  anything  but  a  clear  point.  If  the  com- 
mittee made  the  application  it  might  lead  to  an 
appeal  to  the  House  of  Lords ;  and,  seeing  that  the 
estate  of  this  lunatic  is  not  large,  we  are  not  prepared 
to  say  that  it  is  for  the  benefit  of  the  lunatic  to 
sanction  such  an  application.  We  are  very  much 
influenced  indeed  by  the  lapse  of  time  which  has 
expired  since  the  bankruptcy,  and  under  the  circum- 
stances we  think  that  the  application  to  annul  the 
bankruptcy  might  fail  upon  that  Rround;  at  all 
events  it  increases  the  danger  of  uie  experiment. 
Without  saying  that  the  bankruptcy  could  not  be 
successfully  impeached,  we  do  not  think  it  would  be 
for  the  benefit  of  the  lunatic  to  endeavour  to  annul 
the  bankruptcy.  Therefore  no  such  leave  ought  to 
be  given. 

Kat,  L.J. — ^This  case  is  so  important  that  I  will 
add  a  few  words.  The  application  is  perfectly  noveL 
It  is  a  summons  taken  out  by  the  committee  askins 
for  an  account.  [His  lordship  read  the  BummoiiS.J 
Now,  no  doubt,  the  Court  in  Lunacy,  or  the  judges 
who  are  intrusted  with  the  jurisdiction  in  lunacy, 
have  ^one  very  far  indeed  in  this  direction.  For  a 
long  time  past  it  has  been  recogni^E^d  ^  within  their 
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power  to  apply  moneys  of  the  lanatio  which  are  in 
their  control  in  lannoy  for  the  maintenance  of  the 
luniitio,  although  he  may  have  creditors  who  are 
unpaid,  and  although  the  application  of  these  moneys 
in  this  way  may  prevent  these  creditors  from  ever 
beiug  paid.  The  court  has  gone  as  far  as  that.  But 
there  is  no  case  so  far  as  I  know  in  which  the  court 
has  Kone  any  further  th'iu  that.  The  court  has  never 
taken  any  property  out  of  the  hands  of  creditors  in 
order  to  apply  it  for  the  benefit  of  the  lunatic.  To 
do  so  woiua  be  monstrous.  Suppose  that  instead  of 
being  paid  into  the  Bankruptcy  Court  this  money  had 
been  paid  to  a  creditor,  would  this  court  order  the 
creditor  to  return  it  on  iJie  ground  that  it  was  wanted 
for  the  benefit  of  the  lunatic.  The  court  would  not 
dream  of  doing  any  such  thing.  It  would  have  no 
jurisdiction  to  do  so.  The  jurisdiction  of  the  court  is 
strictly  limited  to  property  in  its  custody  or  under  its 
controL  Here  the  moneys  in  question  are  not  in  the 
actual  custody  of  the  trustee  in  bankruptcy.  They 
are  under  the  control  of  the  Board  of  Trade,  which 
is  pretty  much  the  same  as  if  they  had  been  paid  into 
the  Court  of  Bankruptcy,  whose  duty,  so  long  as  the 
bankruptcy  subsists,  is  to  divide  it  amongst  the 
creditors.  Now,  what  power  has  the  court  sitting  in 
lunacy  to  order  the  trustee  in  bankruptcy,  still  less 
the  Court  of  Bankruptcy,  to  hand  these  moneys  over 
to  the  committee  in  order  that  they  may  be  applied 
for  the  benefit  of  the  lunatic.  That  is  very  nearly  as 
strong  a  step  as  ordeiinff  a  creditor  who  had  received 
his  debt  to  refund  it.  If  not  actually  in  the  posses- 
sion of  the  creditors,  this  money  is  in  the  possession 
of  the  trustee  in  bankruptcy  for  the  benefit  of 
the  creditors,  or  of  the  Court  of  Bankruptcy  for  the 
benefit  of  the  creditors.  Unless  there  is  an  express 
statutory  power  giving  the  Court  in  Lunacy  power  to 
order  a  third  person,  who  is  no  party  to  the  lunacy 
proceedings,  to  hand  this  money  back  ag^ain,  in  my 
opinion  it  would  be  doing  something  which  the  Court 
in  Limacy  has  never  attempted  to  do  up  to  this  time, 
and  which  it  has  no  jurisdiction  to  do.  We  asked.  Is 
there  any  provision  in  the  Bankruptcy  Act  which 
confers  that  power  ?  None  could  be  found.  I  know 
of  none.  I  &ould  think  it  extremely  unlikely  that 
the  Legislature  would  put  it  in  the  power  of  judges 
iu  lunacy  to  order  thira  parties,  who  are  not  parfies 
to  the  lunacy  proceedings,  without  any  proceeding 
against  them  to  hand  over  money  to  the  Court  in 
Lunacy,  money  which  they  have  received.  At  any 
rate  there  is  no  such  power;  I  cannot  conceive  it 
possible  that  there  should  be.  All  that  could  have 
been  done  would  be  to  direct  the  committee  to  take 
proceedings  in  bankruptcy  in  order  that  we  may  get 
the  money  from  the  trustee  in  bankruptcy.  That 
would  be  a  monstrously  strong  thing  to  ao.  I  can- 
not think  that  the  judges  in  lunacy  would  ever  do 
such  a  thing  as  that. 

It  is  said  that  the  bankruptcy  might  be  annulled. 
On  that  I  give  no  opinion  whatever.  Assume  that 
it  might  be ;  the  question  is,  Is  it  for  the  boiefit  of 
the  lunatic  that  we  should  direct  the  committee  to 
embark  in  a  litigation  which  must  be  carried  on  in 
the  Bankruptcy  Court  to  hare  the  bankruptcy 
annulled  on  the  ground  that  at  the  dates  when  the 
act  of  bankruptcy  was  committed,  and  when  the 
receiving  order  was  made,  the  bankrupt  was  a 
lunatic  ?  That  would  be  an  experimental  action,  and 
I  do  not  know  what  the  result  would  be ;  but  we  do 
know  that  the  property  of  this  lunatic  is  very  small, 
and  in  such  litigation  a  large  proportion  of  that  small 
property  would  be  swept  away ;  and,  seeing  that  the 
only  object  of  that  application  would  be  to  take 
away  from  the  creditors  of  the  bankrupt  that  which 
in  any  view — ^legal  or  moral — ^they  are  entitled  to,  it 
is  impossible  to  say  that  it  is  the  duty  of  the  judges 


in  lunacy  to  direct  the  committee  to  commence  proceed- 
ings the  result  of  which  would  be  doubtful,  and  which 
would  certainly  injure  the  creditors  of  the  lunatic,  and 
might  not  benefit  the  lunatic  at  all.  It  would  be  per- 
fectly ludicrous  if  we  directed  the  oommitttee  to  take 
any  proceedings  other  than  proceediogs  to  impeach 
the  bankruptcy.  If  the  committee  were  to  commence 
proceedings  and  say,  '*  I  do  not  impeach  the  bank- 
ruptcy, but  I  ask  the  Banloruptcy  Court  to  give  me 
the  money,'*  it  would  be  ludicrous.  I  can  only  oon- 
oeive  one  possible  answer  to  it — namely,  that  the 
Court  of  Bankruptcy  will  not  part  with  property 
avaOable  for  the  payment  of  the  cre<Utor8.  I  think 
that  this  application  is  quite  misconceived.  We  can- 
not order  the  trustee  in  bankruptcy  to  pay  this  money 
over,  nor  can  we,  in  the  interest  of  the  lunatic,  direct 
the  committee  either  to  take  proceedings  to  have 
the  bankruptcy  annulled  or,  treating  the  bank- 
ruptcy as  Talid,  to  take  proceedings  to  try  to  induce 
the  Court  of  Bankruptcy  to  allow  this  money  to  be 
paid  to  the  committee. 

The  application  fails,  and  must  be  dismissed  with 
costs. 

A.  L.  Smith,  L.J.,  concurred. 

Solicitors,  Prior,  Church,  <fc  Adams;  FiM,  Bo9coe, 
<k  Co. 
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From  Chan.  Div.        i 

(lindley,  Kay,  &  A.  L.  [ 

Smith,  L.JJ.)  ) 

Mn.LKB  V.  COLLDTS.  (a.) 

Married  woman— Reversionary  lift  interest  in  proceeds 

of  sale   of  real  estate— ** Interest  in  lands'—Trust 

funds  invested  on  mortgage  of  realty — Fines  and  Re^ 

coveries  Abolition  Act  {3  d:  4:  Will.  4,  c.  74),  ss.  1,  77. 

A  married  woman's  beneficial  interest  in  a  sum  of 

money  properly  invested  by  her  trustees  on  a  mortgage  of 

land  conveyed  to  them,  is  an  **  estate  "  within  the  meaning 

of  that  word  as  defined  in  section  1  of  the  Fines  and 

Recoveries  Abolition  Act,      Consequently  the   married 

woman  is  competent  to  dispose  of  her  interest  in  suck 

money  by  virtue  of  section  77  of  the  same  AcL 

8o  hdd  by  the  Court  of  Appeal  (Kay,  Ii.J.,  dissent- 
ing). 

In  re  Newton's  Trusts,  23  Ch.  D.  181,  32  W.  A 
Dig.  64,  overruled. 

Appeal  from  StirUng,  J. 

The  question  raised  was  whether  an  assignment  by 
a  married  woman  of  her  interest  in  a  reversionary 
fund  invested  upon  a  mortgage  of  real  estate  und^ 
a  settlement  executed  before  Malins'  Act  (20  ft  21 
Vict.  c.  57}  was  valid  or  not. 

The  reversionary  interest  in  question  was  that  of  a 
Mrs.  Clayton,  and  was  created  by  a  settlement  made  in 
1855.  By  that  settlement  land  was  vested  in  trustees 
upon  trust  for  Mr.  Clayton  for  life,  with  remainder 
to  Mrs.  Clayton  for  life,  with  certain  remsinders 
over.  The  settlement  contained  a  power  enabling 
the  trustees  to  sell  and  invest  the  proceeds  on  mort- 
gage ;  but  there  was  no  direction  or  power  to  re- 
invest in  the  purchase  of  land.  The  trustees  sold  the 
land  so  settled  and  invested  the  proceeds,  amooDtin^r 
to  £1,100,  on  mortgage.  By  a  deed  dated  the  21st  of 
July,   1869,  Mr.   and  Mrs.  Clayton  sold  their  life 

(a.)  Reported  by  W.  Shalloross  Qoddabd,  B^., 
Bamster-at-Law. 
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interest  in  this  £1,100  to  one  Hardy,  through  whom 
the  defendant  claimed.  This  deed  comprised  some 
honses  in  which  Mr.  and  Mrs.  Clayton  were  inte- 
rested, besides  their  life  interest  in  the  above- 
mentioned  fund.  The  deed  was  duly  acknowledged 
by  Mrs.  Clayton,  and  was  enrolled  as  required  by  the 
Act  for  the  Abolition  of  Fines  and  Recoveries.  In 
1869  Mrs.  Clayton's  interest  in  the  £1,100  was  a  re- 
version^ interest,  and  the  deed  of  1869,  so  far  as 
her  life  interest  was  concerned,  could  only  bind  her  if 
snch  interest  could  be  bound  under  the  Fines  and 
Recoveries  Abolition  Act. 

Mre.  Clayton  survived  her  husband,  and  she  was 
still  living  when,  on  the  7th  of  July,  1894,  the  de- 
fendant  entered  into  the  contract,  the  subject-matter 
of  this  action,  for  the  sale  of  her  life  interest  to  the 
plaintiff. 

This  action  was  instituted  in  1895 ;  and  by  it  the 
plaintiff,  the  purchaser  under  the  contract  of  the  7th 
of  July,  1894,  claimed  a  declaration  Uiat  the  defen- 
dant, the  vendor,  had  no  title  to  Mrs.  Clayton's  life 
interest,  on  the  ground  that  the  deed  of  the  21st  of 
July,  1869,  could  not  pass  Mrs.  Clayton's  then  rever- 
sionary life  interest.  The  defendant  counter-claimed 
for  the  balance  of  the  purchase  money,  and  damages 
for  breach  of  contract. 

By  section  I  of  the  Fines  and  Beooveries  Abolition 
Act  the  word  *<  estate  "  shall  extend  to  an  estate  in 
equity  as  well  as  at  law,  and  shall  also  extend  to  any 
interest,  charge,  lien,  or  incumbrance  in,  upon, 
or  affecting  lands  either  at  law  or  in  equity,  and  shall 
also  extend  to  any  interest,  charge,  lien,  or  incum- 
brance, in,  upon,  or  affecting  money  subject  to  be 
invested  in  the  purchase  of  lands. 

By  section  77  of  the  same  Act  a  married  woman, 
by  deed  duly  aoknowleged  and  with  her  husband's 
ooncurrence,  may  dispose  of  lands  of  any  tenure  and 
money  subject  to  be  invested  in  the  purchase  of  lands, 
and  also  dispose  of,  release,  surrender,  or  extinguish 
any  estate  which  she  alone,  or  she  and  her  husband 
in  her  right,  may  have  in  any  lands  of  any  tenure,  or 
in  any  such  money  as  aforesaid,  and  may  release  or 
extinguish  any  power  which  may  be  vested  in  or 
limited  or  reserved  to  her  in  regard  to  any  lands  of 
any  tenure,  or  any  such  money  as  aforesaid,  or  in 
regard  to  any  estate  in  any  lands  of  any  tenure,  or  in 
any  such  money  as  aforesaid,  as  fully  and  effectuaUy 
as  she  could  do  if  she  were  a  feme  sole, 

Stirling,  J.,  held  that  the  wife's  interest  was  not 
an  interest  in  land  within  the  meaning  of  the  Fines 
and  BeooTeries  Abolition  Act,  and  that  she  could  not 
dispose  of  it  under  section  77  of  that  Act ;  he  there- 
fore ordered  the  defendant,  the  vendor,  to  return  to 
the  plaintiff,  the  purchaser,  his  deposit,  and  to  pay 
damages  to  the  purchaser  for  the  breach  of  the  con- 
tract of  sale. 

The  defendant  appealed. 

Cozens'ffardy,  Q.C.,  and  WillU-Bund,  for  the 
a|^>ellant. — This  is  an  interest  in  land  within  the 
meaning  of  9  Qeo,  2,  c.  36,  s.  3,  and  the  decision  of 
the  Court  of  Appeal  in  In  re  Watts,  Corn/ord  v.  Elliott, 
33  W.  B.  885,  29  Ch.  D.  947,  is  conclusive  to 
sho'w  that  it  is  so.  See  also  In  re  Durrani  d:  Stoner, 
30  W.  B.  37.  18  Ch.  D.  106;  Briggs  v.  Chamberlain, 
1  W.  B.  346,  11  Hare  69.  Stirling,  J.,  relied  on  In 
re  Newton's  TrusU,  23  Ch.  D.  181,  32  W.  B.  Dig.  64 ; 
had  it  not  been  for  that  case  he  would  have  decided 
differently.  We  submit  that  that  decision  was  wrong. 
£KaY,  Ii.J. — Does  Be  Harris,  Jacson  v.  Governors 
of  Queen  Annt's  Bounty,  29  W.  B.  119,  15  Ch.  D.  561, 
touch  the  present  case  P]    No. 

Ohnham  Hastings,  Q.C,  and  Douglas,  for  the  respon- 
dent.— This  IS  an  interest  in  a  mortgage  debt  and  not 
in  land,  and  is  therefore  not  within  the  statute.    If  a 


married  woman  has  an  interest  in  land,  she  can  dis- 
pose of  that,  but  she  cannot  dispose  of  her  limited 
interest  in  a  mortgage  debt  by  fine  unless  she  is  also 
the  owner  of  it;  the  authorities  are  all  the  other 
way. 

They  referred  to  In  re  Algeo,  Ir.  Eep.  2  Bq.  485, 
17  W.  B.  Ch.  Dig.  100 ;  Palmer  v.  Locke,  30  W.  B. 
419,  18  Ch.  D.  381 ;  In  re  Thackwray  and  Young,  37 
W.  B.  74,  40  Ch.  D.  34 ;  ^  New  Land  Development 
Association  and  Fagence,  40  W.  B.  295,  551,  [1892] 
2  Ch.  138. 

Cozens  Hardy,  Q.C.,  in.  reply. — There  is  no  reason 
why  the  language  in  the  Fmes  and  Beooveries  Act 
should  have  any  narrower  application  than  it  has 
in  9  Geo.  2,  c.  36.  The  critical  period  is  at  the  date 
when  the  settlement  was  executed.  Had  the  lady  an 
interest  in  real  property  in  July,  1869  P  The  doctrine 
that  a  doubtful  title  should  not  be  forced  on  a  pur- 
chaser is  because  he  ought  not  to  be  exposed  to  litiga- 
tion ;  but  here  no  doubt  arises,  because  the  married 
woman  is  now  dead,  and  therefore  the  doctrine  does 
not  apply. 

He  referred  to  Forbes  v.  Adams,  9  Sim.  462 ;  Alex- 
ander V.  Mills,  19  W.  B.  310,  L.  B.  6  Ch.  App.  124. 

Our,  adv,  vuU, 

Feb.  24. — ^LnrDLEY,  L.J.,  read  the  following  judg- 
ment, in  which  A.  L.  Smith,  L.J.,  concurred : — This 
is  an  appeal  from  a  decision  of  Stirling,  J.,  declaring 
that  a  vendor  of  a  certain  life  interest  could  not  make 
a  good  title  to  it,  and  ordering  him  to  return  to  the 
purchaser  his  deposit,  and  to  pay  damages  to  the 
purchaser  for  breach  by  the  vendor  of  the  contract  of 
sale.  [His  lordship  stated  the  facts,  and  con- 
tinued :— 1  The  whole  question  therefore  is  whether 
a  married  woman's  beneficial  interest  in  a  sum  of 
money  properly  invested  by  her  trustees  on  a  mort- 
gage of  land  conveyed  to  them  is  within  section  77  of 
the  Fines  and  Beooveries  Abolition  Act.  On  reading 
that  section,  the  above  question  will  be  found  to  turn 
on  whether  that  interest  is  *'  an  estate  "  within  the 
meaniug  of  that  word  as  defined  in  section  1  of  the  same 
Act.  Stirling,  J.,  has  held  that  it  is  not.  and  he  has 
done  so  on  the  authority  of  a  decision  by  Chitty,  J.  {Re 
Netvton*6  Trusts),  to  which  I  will  refer  presently  ;  but  I 
gather  from  his  judgment  that  had  it  not  been  for 
that  decision  he  would  have  decided  this  case  the  other 
way.  [His  lordship  read  the  two  sections  1  and  77, 
and  continued : — ]  Now,  I  confess  I  am  quite  unable 
to  see  the  impropriety  of  describing  the  interest  of  a 
person  benendiQly  entitled  to  money  invested  on 
mortgage  held  by  his  trustee  as  an  interest  in  land. 
The  interest  of  the  cestui  que  trust  is  not  confined  to 
the  money,  but  extends  to  the  security  for  it—  i.e.,  to 
the  laTtd  held  by  his  trustee.  Such  land  is  vested  in 
the  trustee ;  but  upon  trust  for  whom  ?  The  only 
possible  answer  is,  upon  trust  for  those  persons  who 
are  beneficially  entitled  to  the  money.  If  there  is 
only  one  such  person,  and  he  is  sui  Juris,  the  trustee 
can  be  requirea  to  transfer  the  security  to  him — 1.0., 
to  assign  the  debt  and  convey  the  land  to  him.  If 
there  are  several  such  persons,  and  they  are  all  sui 
juris  and  absolutely  entitied  to  the  money,  and  they 
agree,  they  can  also  require  the  mortgage  debt  to  be 
assigned,  and  the  land  to  be  conveyed  to  them.  These 
are  only  illustrations  which  lead  me  to  say  that  a 
cestui  que  trust  of  a  mortgage  debt  has  an  interest  in 
the  land.  If  the  debt  is  so  settled  that  the  cestuis 
que  trust  have  not  the  right  to  call  for  an  assignment 
of  the  debt  to  them,  they  are  nevertheless  cestuis  que 
trust  of  the  whole  security — debt  and  land — and  c»ch 
of  them  has  an  interest,  though  possibly  a  limited 
interest,  in  the  one  quite  as  mudi  as  in  the  other.  It 
is  true  they  can  only  reach  the  mortgagor  or  the  land 
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through  their  trutitee,  but  this  does  not  show  that 
th^y  have  do  interest  in  the  land,  the  legal  estate  in 
which  is  in  their  trustee. 

It  wab  contended  before  us  that  the  woids  *'  interest 
in  Und  *'  in  section  1  of  the  Fines  and  Becoyeries 
Abolition  Act  were  used  by  way  of  contrast  to 
**  charge,  lien,  or  encumbrance  on  or  affecting  land,*' 
and  that  Mrs.  Clayton's  interest  was  only  an  interest 
in  a  charge  or  encumbrance,  and  neither  an  interest 
in  land  nor  a  charge  or  encumbrance.  But  this 
criticism  of  the  language  is,  in  mv  opinion,  unsatis- 
factory and  unsound.  The  word  <*  encumbrance " 
is  wide  enough  to  include  '*  charge  "  and  **  lien,"  and 
ypt  M  three  words  are  used.  Further,  I  can  find  no 
indication  of  any  intention  in  this  Act  to  make  any 
distinction  between  a  charge  or  an  encumbrance,  and 
a  partial  interest  in  a  ch  arge  or  in  an  encumbrance.  The 
object  of  the  Act  does  not  require  any  such  distinc- 
tion to  be  drawn,  nor  does  the  language  of  the  Act. 
On  the  contrary,  such  a  distinction  would  defeat, 
and  not  promote,  the  object  to  attain  which  the  Act 
was  passed.  The  truth  is  that,  in  defining  <*  estate," 
no  contrast  is  made,  or  intended  to  be  made,  between 
one  interest  in  land  and  another,  but  the  sentence  is 
framed  so  as  to  include  all  interests,  legal  or  equitable, 
in  land,  or  money  charged  upon  it  or  to  be  invested 
in  its  purchase  or  to  arise  from  its  sale,  and  several 
words  are  used  by  way  of  precaution  to  emphasize 
the  meaning  and  to  mdse  sure  that  nothing  intended 
to  be  included  ^ould  inadvertently  be  omitted. 
This  is  how  the  matter  appears  to  me  to  stand  on 
principle  and  on  the  construction  of  the  Act. 

I  pass  now  to  consider  the  authorities,  and  first  I  will 
refer  shortly  to  the  decisions  on  the  Act  itself.  In  Hobby 
V.  Collins,  4  De.  G.  &  Sm.  289,  Knight  Bruce,  L.J., 
certainly  held  that  the  Act  did  not  enable  a  married 
woman  to  dispose  of  her  reversionary  interest  in 
money  diarged  on  land,  or  subject  to  a  trust  for 
investment  in  land.  But  this  case  has  not  been 
followed,  and  it  has  been  disapproved  by  Lord  St. 
Leonards  ^see  his  Beal  Property  Statutes,  pp.  232, 
233).  In  the  following  cases  such  interests  have  been 
held  to  be  within  the  statute :  Brigga  v.  Chamberlain^ 
where  the  married  woman's  interest  was  a  reversionary 
interest  in  money  to  arise  from  the  sale  of  land. 
Tuer  V.  Turner,  3  W.  B.  583,  20  Beav.  660,  was  a 
similar  case.  WiUiavM  v.  Cooke,  11  W.  B.  604,  4 
Oif.  343,  is  another  decision  in  accordance  with  these. 
In  that  case  a  wife*s  equity  to  a  settlement  turned  on 
tlie  effect  of  her  acknowledged  deed  on  her  rever- 
sionary interest  in  a  sum  of  money  charged  on  land. 
Re  Durrani  &  Stoner  was  another  case  of  a  reversion- 
ary interest  in  money.  The  money  there  had  been 
improperly  invested  io  land,  but  a  married  woman's 
interest  iu  it  was  held  bound  by  a  deed  executed  and 
acknowledged  according  to  the  Act.  These  cases 
can,  no  doubt,  be  distinguished  in  their  details  from 
tbe  present,  but  not,  I  think,  in  princi|>le.  They  are 
all  alike  in  being  reversionary  interests  in  money,  and 
in  my  opinion  it  is  immaterial  whether  the  money 
is  charged  upon,  or  is  to  arise  from,  or  is  subject  to  be 
invested  in,  land.  In  Brigga  v.  Chamberlain  Wood, V. C. , 
emphatically  stated :  '*  The  question  does  not  turn  on 
tbe  difference  between  an  interest  in  possession  and 
an  interest  in  reversion.  The  question  is  whether  it 
is  an  interest  in  land  which  can  pass  by  a  fine  or  by 
a  deed  having  a  like  effect." 

In  Re  Neivton*$  TruaU,  Chittv,  J.,  appears  to 
have  decided  the  exact  point  which  arises  in  the 
present  case,  and  to  Lave  decided  that  the  rever- 
sionary interest  of  a  married  woman  in  money 
invested  by  her  trustees  on  mortgage  was  not 
within  the  Fines  and  Becoveries  Abolition  Act.  I 
confess  I  have  great  difficulty  in  understanding  that 
case.     It  seems  to  have  turned  on  the  fact  that  the  i 


married  woman  had  a  reversionary  interest  in  only 
two-thirds  of  the  mortgage  debt,  and  that  the  owner 
of  the  other  third  did  not  join  in  the  assignment. 
The  decision  appears  to  me  to  be  opposed  to  those 
which  I  have  mentioned,  although,  no  doubt,  it  is 
consistent  with  Hobby  v.  Collins,  1  feel  compelled  to 
say  that  I  think  Re  Newton's  Trusts  was  decided  on 
too  narrow  a  view  of  the  Act. 

On  the  more  general  Question,  whether  an  equitable 
interest  in  a  mortgage  aebt  is  an  '*  interest  in  land," 
the  decisions  on  &e  Mortmain  Act  (9  Geo.  2, 
c.  36)  are  important,  for  the  language  of  that  Act  is 
almost  precisely  the  same  as  that  of  the  definition  of 
'*  estate  "  in  the  Act  for  the  Abolition  of  Finee  and 
Becoveries.  In  Brook  y.  Badley,  16  W.  B.  947,  L.  B. 
3  Ch.  App.  672,  Lord  Cairns  pomted  out  that  s  person 
could  not  be  «aid  to  have  no  interest  in  land  simply 
because  he  could  not  himself  actually  obtain  posses- 
sion of  it,  nor  because  it  could  be  conveyed  by  trustees 
without  his  concurrence.  Again,  in  Be  Watts,  Cotton 
and  Fry,  L.JJ.,  expressed  their  clear  opinion  that  an 
equitable  interest  in  a  mortgage  debt  was  an  "  intoest 
in  land  "  in  the  proper  sense  of  that  expression,  and 
within  its  meaning  as  used  in  9  G«o.  2,  c.  36.  These 
decisions  confirm  the  opinion  which  I  entertain  myself, 
and  I  can  discover  no  reason  for  holding  that  the 
language  of  the  one  Act  ought  to  be  construed 
differently  from  that  of  tbe  other. 

Mrs.  Clayton's  interest  in  the  £1,100  in  question 
might,  in  my  opinion,  be  properly  regarded  either  as 
an  interest  in  land  or  as  an  encumbrance  upon  or  affoot- 
ing  it.  Her  deed  affected  not  only  her  interest  in  the 
land,  but  also  her  interest  in  the  money  which  formed 
the  encumbrance  upon  it,  and  which,  in  truth,  was 
the  foundation  and  the  measure  of  her  interest  in  the 
land.  Her  interest  in  the  land  and  in  the  money 
secured  on  it  is  well  v^thin  the  words  used  to  define 
**  estate,"  and  I  see  no  justification  for  oonstruing 
those  words  narrowly,  even  if  the  result  may  be  to 
enable  married  women  to  do  more  by  an  aoknowledged 
deed  under  the  Fines  and  Becoveries  Abolition  Act 
than  they  could  have  done  by  a  fine  before  the  Act 
passed,  or  can  be  done  even  now  under  Yioe-Chan- 
cellor  Malins'  Act,  which  excepts  money  to  whidi 
married  women  are  entitled  under  their  marrisge 
settlements. 

Something  was  said  about  the  vendor's  title  being 
too  doubtful  to  force  on  the  purchaser.  But  there  is 
no  risk  of  eviction  or  disturbance,  and,  as  was  pointed 
out  when  the  case  was  argued,  there  is  really  nothing 
in  this  point.  The  vendor  is  entitled  to  the  baUmoe 
of  his  purchase  money,  which  is  praotioally  the  real 
question  in  dispute.  For  these  reasons  I  am  of 
opinion  that  the  appeal  should  be  allowed,  the  judg- 
ment below  reversed,  and  judgment  be  entered  for 
the  defendant  both  on  the  claim  and  on  the  ooonter- 
claim,  with  costs  both  here  and  below. 

Kay,  L.J.,  read  a  written  judgment,  in  whidi  he 
stated  the  facts,  and  continued  : — ^The  question  is 
whether  the  eqitable  life  estate  in  reversion  to  which 
Mrs.  Clayton  was  entitled  in  the  inoome  of  the 
£1,100  was,  at  the  date  of  the  assignment  by  her  in 
1869,  an  <*  interest  in  land"  withm  the  meaning  of 
those  words  in  the  Fines  and  Becoveries  Act,  so  ust, 
with  her  husband's  concurrence,  she  could  oonvev  it 
by  an  acknowledged  deed.  If  it  was,  this  somewnst 
peculiar  result  follows :  If  the  sum  had  been 
variously  invested,  part  on  mortgage  and  part  in 
Consols,  so  much  income  as  was  derived  from  the  part 
secured  by  the  mortgage  only,  would  pass ;  the  rest 
would  not  pass.  The  £1,100  lent  to  the  mortga^^ 
was  a  debt  due  from  him.  That  he  gave  a  secon^ 
on  land  for  payment  of  that  debt,  in  addition  to  hu 
personal  liability,  could  not  make  the  personal  debt 
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of  £1,100,  land  or  an  interest  in  land.  Formerly  a 
mortgagor  had  to  give  a  bond  for  the  debt.  Now 
be  covenants  in  the  mortgage  to  pay  it.  Bat,  in 
either  case,  at  the  time  of  the  passing  of  the  Fines  and 
Beooverifs  Aot  all  that  the  mortgagee  ooold  do  as  to 
the  debt  was  to  make  an  assignment  of  it  which  was 
only  a  contract  in  equity,  and  give  a  power  of 
attorney  to  use  the  transferor's  name  to  recover  it. 
Goold  a  married  woman  assign  the  debt  under  the 
Fines  and  Beooveries  Act?  If  she  could,  the  Act 
enabled  her  to  make  a  legal  assignment  of  a  debt 
which  no  one  else  could  do.  What  she  attempted  to 
assign  in  this  case  was  the  income  during  her  life  in 
the  reversion  of  the  £1,100,  not  the  mortgage  security 
or  any  interest  in  it.  When  a  question  arises  as  to 
the  meaning  and  effect  of  words  used  in  an  Act  of 
Ftoliament,  the  ordinary  mode  of  solving  it  is  to  con- 
sider the  object  of  the  statute,  and  to  see  whether 
the  case  comes  within  the  real  meaning  and  purpose 
of  it.  The  object  of  the  Fines  and  Beoovenes  Act 
was,  so  far  as  married  women  were  concerned,  to 
facilitate  the  transfer  of  real  estate  by  providing 
a  simpler  mode  of  conveying  their  interests  in 
it,  thui  the  somewhat  cumbrous  device  of  a  fine. 
Would  it  facilitate  the  transfer  of  real  estate  to  hold 
that  the  deed  of  1869  passed  the  married  woman's 
reversionary  life  estate  in  the  £1,100  P  Her  con- 
currence was  not  necessary  to  enable  the  trustees  to 
deal  with  the  mortgaged  estate.  They  could  convey 
it,  transfer,  or  release  it  from  the  mortgage  debt 
without  her,  and,  supposing  such  acts  to  m  done  in 
the  due  performance  of  the  trust,  she  had  no  power  to 
interfere.  Could  the  Fines  and  Becoveries  Act  have 
been  intended  to  enable  her  to  dispose  of  her 
reversionary  life  interest  in  equity  in  the  income  de- 
rived from  a  debt  which  was  collaterally  secured  by  a 
mortgage  so  situated  P  I  asked  during  the  argument 
whether  there  was  any  authority  for  saying  that  such 
an  interest  could  have  been  transferred  by  a  fine. 
None  was  produced,  and  my  impression  is  that  such 
an  interest  could  not  have  been  so  transferred.  This 
would  be  another  reason  for  presuming  that  the  case 
did  not  come  within  the  Act.  Mr.  listings  called 
attention  to  the  words  of  section  1  defining  "  estate." 
Section  77  enables  a  married  woman  to  dispose  of  any 
estate  in  land.  Section  1  says  that  **  the  word 
'  estate '  shall  extend  to  an  estate  in  equity  as  well  as 
at  law,  and  shall  also  extend  to  any  interest,  charge, 
Uen,  or  encumbrance  in,  upon,  or  affectiog  lands,  either 
at  law  or  in  equity."  It  was  suggested  that  that 
most  be  read  **  any  interest  in  lan£,  or  any  charge, 
Uen,  or  encumbrance  upon  or  affectLng  lands,"  and 
I  think  that  it  is  so.  It  is  correct  to  speak  of  an 
interest  in  land,  but  hardly  to  say  an  "  interest  upon  or 
affecting  land."  Those  words  ' '  upon  or  affecting  "  are 
xmther  applicable  to  '*  charge,  lien,  or  encumbrtknce." 
Then  it  was  argued  that  ''interest  in  land,"  as 
there  need,  must  mean  something  other  than  "  charge, 
lien,  or  encumbrance."  If  it  included  them,  those 
words  would  be  superfluous.  It  is  not  a  sweeping 
dLanse  following  those  words.  I  do  not  rely  upon 
this  argumeot.  However  the  words  are  read  they  do 
not  seem  to  me  to  express  any  interest  iu  a  debt 
-which  is  also  secured  by  a  charge,  lien,  or  enoum- 
brsnoe  on  land.  The  word  "mortgage"  does  not 
oocnr  in  the  definition,  probably  because  the  Aot  was 
onlj  dealing  with  land,  and  the  word  "  mortgage," 
mm  popular^  uned,  indudes  both  the  personsu  debt 
and  tne  oharffe.  The  words  seem  to  contemplate 
dealing  with  the  land  so  as  to  free  it  from  a  charge, 
Hen,  or  encumbrance,  when  such  an  encumbrance  is 
Tested  in  a  married  woman  or  her  concurrence  is 
naoeasary  to  deal  with  it,  but  not  to  an  assignment  of 
a  reversionary  interest  in  equity  in  money  which 
happens  to  be  secured  by  a  collateral   charge  or 


encumbrance,  and  least  of  all  to  an  assignment  of  an 
equitable  reversionary  interest  for  life  in  such  money. 
I  will  now  refer  to  the  cases  which  seem  to  approach 
most  nearly  to  the  question  we  have  to  consider.  In 
Qoodrick  v.  ShothoU,  Prec.  Ch.  333,  a  married  woman 
was  entitled  in  equity  to  a  bond  and  warrant  of 
attorney  given  before  her  marriage  by  her  intended 
husband  to  her  father  to  secure  £300  to  her  on  the 
death  of  her  husband,  if  she  survived  him.  Judg- 
ment was  entered  by  her  father  on  the  warrant  of 
attorney,  which  thus  created  a  charge  upon  all  the 
real  estate  of  the  husband.  The  wife  joined  with  her 
husband  in  conveying  his  land  bv  deed  and  fine  in 
order  to  extinguish  her  equitable  interest  in  this 
charge.  She  survived  both  her  husband  and  her  father, 
and  took  out  administration  to  her  father,  and  then, 
as  his  administratrix,  sought  to  extend  the  judgment 
against  her  husband's  land,  and  it  was  held  by  Lord 
Keeper  Sir  Simon  Harcourt  (after  wards  Lord  Chancellor 
Harcourt)  that  the  &ie  extinguished  her  equitable 
right  to  the  oharge  created  by  the  judgment,  and  that 
therefore  she  could  not  extend  the  land  under  the 
judgment,  but  must  enter  satisfaction  upon  it.  This 
seems  to  show  the  true  operation  of  a  fine  in  such  a 
case.  To  extinguish  the  charge  upon  the  land  was  a 
very  different  thing  from  assigning  the  reversionary 
interest  in  the  £300  to  a  thiid  person.  The  fine  did 
not  affect  the  right  to  the  bona  debt,  nor  could  it 
transfer  tiie  bond  debt.  But  a  fine  might  be  used  to 
dSTect  a  transfer  of  money  which  was  solely  an  interest 
in  land.  For  instance,  in  May  v.  Roper ^  4  Sim.  360, 
it  was  held  that  a  fine  by  a  married  woman  did  pass 
her  share  of  the  proceeds  of  sale  of  real  estate,  which 
was  devised  in  trust  to  sell  and  to  pav  part  of  the 
proceeds  to  her ;  and  this  was  again  held  iu  Forbes  v. 
Adams,  In  these  cases  the  share  of  the  proceeds, 
until  ^e  sale  had  actually  taken  place  and  the  real 
estate  was  completely  converted,  was  an  equitable 
interest  in  the  land,  and  nothing  else.  So  in  Briyga 
V.  Chamberlain  land  was  held  in  trust  for  sale,  and 
a  cestui  que  trust  of  a  share  in  the  proceeds,  being 
a  married  woman,  mortgaged  her  interest,  with  tbe 
concurrence  of  her  husbemd,  by  a  deed  duly  acknow- 
ledged. This  was  solely  an  interest  in  land,  and 
therefore  bound  by  the  mortgage.  In  WUliams  v. 
Cooke  a  woman,  before  her  marriage,  had  a  debt 
due  to  her  secured  by  a  deposit  of  deeds  with 
her,  and,  with  the  concurrence  of  her  husband, 
she,  by  acknowledged  deed  assigned  this  charge 
by  way  of  mortgage.  This  was  not  a  rever- 
sionary interest ;  the  husband  and  wife  could  assign 
the  debt  in  equity,  and  under  the  Act  could  also 
make  a  valid  conveyance  of  the  security.  Li  Be  Dur^ 
rant  and  Stoner  trustees  improperly  invested  the  trust 
moneys  in  the  purchase  of  land,  and  the  cestuis  que 
trust,  who  were  married  women,  joined  with  ttie 
trustees  in  selling  and  conveying  the  Laid  by  acknow- 
ledged deed.  In  that  case  the  married  women  had  a 
lien  on  the  land,  and  the  trustees  could  not  have 
conveyed  it  without  their  concurrence;  so  that  it 
came  within  the  words  and  within  the  object  aiid 
purpose  of  the  Act.  In  Be  Newton* s  Trusts  trustees 
of  personal  estate  invested  part  of  it  on  mortgage. 
A  married  woman  was  entitled  to  one-third  of  such 
personal  estate  in  reversion  after  a  life  estate.  Sbe 
and  her  husband  by  a  deed,  in  1854,  before  Vice- 
Chancellor  Malins'  Act,  purported  to  concur  with  the 
tenant  for  life  and  the  other  cestuis  que  trust  in  rever- 
sion, in  assigning  the  mortgage  debts  and  all  other 
the  personal  property  by  way  of  mortgage,  and  the 
married  woman  acknowledged  this  deed  under  the 
Fines  and  Becoveries  Act.  Chitty,  J.,  said  that  the 
question  turned  upon  the  construction  of  the  Fines 
and  Becoveries  Act,  and  that  the  deed  was  not  suffi- 
cient to  pass  the  interest  of  the  married  women  in 
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the  mortgage  debts.  The  learned  judge  afterwards 
referred  to  uie  non-oonoarrence  of  one  of  the  eatuis 
que  trust  in  remainder — I  suppose  because  the  other 
cestuU  que  trust  could  not  alone  require  a  transfer  to 
themselves  of  the  mortgage.  But  I  understand  the 
main  reason  of  the  decision  to  be,  that  what  the  mar- 
ried woman  purported  to  assign  was  an  equitable 
interest  in  a  debt  secured  by  mortgage,  and  not 
merely  an  "  interest  in  land  ''within  the  meaning  of 
those  words  in  the  Fines  and  Recoveries  Act. 

But  great  reliance  was  placed  upon  Re  Watts, 
That  was  a  case  under  the  Mortmam  Act  (9  Oeo. 
2,  c.  36).  A  testator  had  bequeathed  such  part  of  his 
personsJ  estate  as  could  by  law  be  so  given  to  chari- 
ties. Three  items  were  in  question — (1)  a  mortgage 
to  the  testator  of  an  equitable  life  estate  in  personal 
property,  which  was  invested  on  mortgage  in  the 
names  of  trustees ;  (2)  a  mortgage  of  another  equit- 
able life  interest  and  half  the  reversion  in  personal 
property,  which  was  invested  on  mortgage  in  the 
names  of  trustees;  (3)  a  similar  mortgage  of  the 
other  half.  Pearson,  J.,  held  that  the  m«t  was  pure 
personalty  and  passed  to  the  charities,  because  the 
testator  did  not  m  that  case  take  any  real  interest  in 
the  original  mortgage ,  all  he  took  was  the  income 
of  the  money  invested  on  mortgage.  But  as  to  (2) 
and  (3)  he  decided  that  these  were  interests  in  land, 
because  by  foreclosing  both,  the  testator  (the  mort- 
gagee of  these  interests)  would  become  entitled  to 
caU  upon  the  trustees  to  transfer  the  original  mortgage 
to  him,  and  would  thus  become  entitled  to  the  land. 
There  was  no  appeal  as  to  (U,  the  mortgage  of  the  life 
interest ;  but  as  to  ^2)  and  (3)  the  case  was  appealed, 
and  the  decision  of  Pearson,  J.,  was  affirmed,  on  the 
ground  that  these  mortgages  gave  to  the  mortgagee 
an  interest  in  land ;  ^tton,  L.J.,  saying  that  **  a 
mortgage  by  some  of  the  cestuis  que  trust  of  their 
interests  under  a  settlement,  the  funds  subject  to  which 
are  invested  on  mortgage  of  land,  confers  an  interest 
in  land,  and  therefore  cannot  be  bequeathed  to  a 
charity  " ;  and  Fry,  L. J.,  expressed  an  opinion  that 
the  charge  need  not  be  direct  to  create  an  interest  in 
land  under  the  Act.  So  far  as  direct  authority  can  be 
found,  the  decision  of  Chitty,  J.,  in  /^  Newton's  Trusts 
and  that  of  Pearson,  J.,  in  ^  Watts  are  against  the 
view  that  a  married  woman  covdd  transfer  her  re- 
versionary interest  in  personal  property,  which  is  in- 
vested on  mortgage  in  the  names  of  trustees  by 
acknowledged  deed  under  the  Fines  and  Becoveries 
Act.  The  decision  of  the  Court  of  Appeal  in  Re  Watts 
was  under  a  different  statute,  and  was  a  case  in  which 
the  testator  was  or  might  become  absolutely  entitled 
to  the  debt  and  to  the  mortgage  security,  and  it  does 
not  seem  to  me  to  govern  the  present  case. 

My  opinion  is  that  the  equitable  life  interest  in  re- 
version of  the  married  woman  in  the  £1,100  in  the 
present  case,  could  not  be  transferred  by  an  acknow- 
ledged deed  under  the  Fines  and  Becoveries  Act,  and 
consequently,  that  the  vendor's  title  was  bad,  and  that 
the  plaintiff  should  recover  his  deposit,  and  that  this 
appeal  should  be  dismissed. 

Since  yice-Chancellor  Malins'  Act  (20  &  21  Vict, 
c.  57),  which  expressly  authorizes  assignments  by 
acknowledged  deeds  of  personal  property  to  which 
married  women  are  entitled  in  reversion  under  an 
instrument  made  after  the  31st  of  December,  1857, 
not  being  a  settlement  made  on  marriage,  this  ques- 
tion will  not  often  arise.  But  it  may  be  that  under 
a  marriage  settlement  a  married  woman  is  entitled  to 
a  reversionary  interest  for  life  in  personal  property 
which  happens  to  be  invested  on  mortgage.  She  cannot 
assign  this  under  Yice-Chancellor  Meuins'  Act.  Can  it 
be  that,  though  expressly  prohibited  by  that  Act,  it 
can  be  disposed  of  under  tke  Fines  and  Reooveries  Act  ? 

Appeal  allowed. 


Solicitors   for  the  appellant,  Kennedy,  Hughes^  A 
Kennedy,  for  J,  A,  Hughes,  Wrexham. 

Solicitors  for  the  respondent,  Atkinson  &  Dresser, 
for  TruTnan,  Nottingham. 


From  Chan.  Div.         1  ^       ^o  9i 

(lindley  and  Kay,  L.JJ.)  /  ''*°-  ^»  ^^' 

In  re  Newton  (Infanis)  (a.) 

Infant — Religious  education — Rights  of  father — Abdi- 
cation by  course  of  conduct. 

Where  a  father  had  acquiesced  in  his  two  daughUn 
being  educated  as  Protestants  until  they  had  attained  the 
ages  of  fifteen  and  eleven  respectively,  the  cx>urt  refused 
the  father's  application  to  have  them  educated  as  Roman 
Catholics,  being  of  opinion  that  such  a  resumption  oj  the 
father^s  authority  would  be  contrary  to  the  interests  of  the 
children. 

This  was  an  appeal  from  the  dedsion  of  Keke- 
wich,  J. 

The  infants  were  two  girls,  aged  respectively  fifteen 
and  eleven,  the  only  surviving  childr^i  of  John 
Newton.  The  father  had  origmally  been  a  Roman 
Catholic,  but  had  married  a  Protestant  wife,  and  had 
allowed  all  the  children  of  the  marriage  to  be  brought 
up  in  the  Church  of  England.  The  mother  died  in 
1888.  Up  to  that  time  the  father  had  been  for  a  lonff 
period  a  teetotaller,  but  after  his  wife's  death  he  fell 
into  habits  of  intemperance,  and  was  on  several 
occasions  convicted  upon  charges  of  being  drank  or 
drunk  and  disorderly.  He  aUo  neglected  his  two 
surviving  children,  who  were  found  by  their  half- 
brother  in  a  state  of  destitution.  The  father,  how- 
ever, produced  evidence  to  show  that,  since  the 
occasion  of  his  last  conviction,  in  August,  1894,  he 
had  reforrued  his  habits  and  become  a  sincere  Roman 
Catholic. 

The  infants  were  wards  of  court,  an  aunt  of  their 
mother  having  provided  each  of  them  with  an  annuity 
of  £50,  and  were  being  educated  at  a  Protestant  school 
to  which  they  had  been  sent  by  an  order  of  the  court 
The  father  took  out  a  summons  that  they  might  be 
removed  from  the  school  at  which  they  were  being 
educated,  to  some  suitable  Roman  CathoHo  sohooL 

Kekewich,  J.,  having  interviewed  the  children,  and 
being  of  opinion  that  it  was  not  for  the  benefit  of  the 
elder  child  to  be  removed  from  the  school,  and  that  it 
was  inadvisable  to  separate  the  two  children,  refused 
the  application. 

The  father  appealed. 

Costelloe,  for  the  appellant. — In  this  case  the  oomt 
has  no  jurisdiction  to  interfere  with  the  father*! 
parental  authoritv.  The  fact  that  the  father  is  ahve 
makes  the  case  still  stronger.  Habits  of  intemperance 
alone  will  not  give  the  oourt  jurisdiction :  Be  OMt- 
woHhy,  2  a  B.  D.  75,  25  W.  R.  Dig.  169. 

He  also  referred  to  D' Alton  y.  D'AUon,  4  P.  D.  87. 
27  W.  R.  Dig.  97 ;  Re  Meades,  19  W.  R.  313,  5  Ir. 
Rep.  Eq.  98 ;  Barnardo  v.  McHugh,  40  W.  R.  97. 

tl891]  A.  C.  388 ;  Re  Scanlan,  36  W.  R.  842,  40  Ch. 
).  20u ;  and  Davis  v.  Davis,  10  W.  R.  245.  [Ll3n>- 
LEY,  L.J.,  referred  to  Re  Agar-EUis,  27  W.  R.  117. 
32  ibid,  1,  10  Ch.  D.  49,  24  ibid,  317.  Kay.  LJ.. 
referred  to  Reg,  v.  OyngaU,  [1893]  2  Q.  B.  232,  ami 
De  Manneville  v.  De  ManneviUe,  10  Ves.  52.] 

Hopkinson,  Q,C.,  and  Ryland,  for  the  reapoodentt. 
— It  is  for  the  benefit  of  the  infants  that  they  should 

(a.)  Reported  by  Abnold  Gloyeb,  Esq.,  Barrister^ 
at-Law. 
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Dot  be  remoyed,  and  that  ia  the  chief  oonddeiation. 
The  father  has  forfeited  his  rights. 

They  referred  to  Be  Nevin,  [1891]  2  Ch.  299.  39 
W.  K.  Dig.  90 ;  Bill  v.  Hill,  10  W.  B.  400,  8  Jur. 
N.  a  609;  Lyme  ▼.  5^Wn,  Jac.  246 ;  Be  McOrath, 
41  W.  B.  97,  [1893]  1  Ch.  143;  and  StourUm  r. 
Siourian,  5  W.'B.  418,  8  De  O.  M.  &  G.  760. 

Costelloe  replied. 

LiNDLEY,  L.J.— Nothing  will  be  gained  by  looldng 
further  into  the  authorities.  The  case  is  a  cnrions 
one,  and  not  free  from  difficulty.  [His  lordship  stated 
the  facts.]  Bt  Agar 'Ellis  and  Be  McOrath  show  that 
the  court  has  junsdiction  to  disregard  the  wishes  of 
the  father,  but  a  strong  case  must  be  shown.  In  no 
other  case  has  the  father  been  alive  except  when  he 
has  been  so  ill-conditioned  as  to  be  deprived  of  all 
right  to  the  custody  of  his  children.  Looking  at  Be 
Agat'Ellie  and  Be  McOrath  we  have  to  consider  the 
father's  rights,  and  whether  any  circumstances  hare 
arisen  curtailing  them.  I  am  of  opinion  that  on  the 
whole  Kekewich,  J.,  was  rieht.  The  elder  girl  is  old 
enough  to  choose  for  herself,  and  it  would  be  a  pity 
to  separate  the  two. 

Kat,  LJ'.— There  is  no  doubt  about  the  law  which 
is  applicable  to  this  case,  but  the  peculiarity  is  that 
the  father  is  still  living.  He  now,  when  his  children 
are  fifteen  and  eleven  ren>ectively,  desires  that  their 
religion  should  be  suddenly  changed.  What  is  the  law 
apimcable  to  such  a  case  P  It  is  found  in  Be  Agar-Ellie 
in  the  judgment  of  James,  L.J.,  than  whom  no  judge 
ever  placed  the  riehts  of  a  father  on  a  higher  levd. 
He  said  (10  Ch.  1).,  at  p.  71) :  ''  It  is  conceded  that 
by  the  law  of  this  country  the  father  is  undoubtedly 
charged  with  the  education  of  his  children.  The 
right  of  the  father  to  the  custody  and  control  of  his 
children  is  one  of  the  most  sawed  of  rights.  No 
doubt  the  law  may  take  away  from  him  this  right,  or 
may  interfere  with  his  exercise  of  it,  just  as  it  mav 
take  away  his  life  or  his  property  or  interfere  with 
his  liberty,  but  it  mast  be  for  some  sufficient  cause 
known  to  the  law.  He  may  have  forfeited  such 
parental  right  by  moral  misconduct  or  by  the  profes- 
sion of  immoral  or  irreligious  opinions  deemed  to  unfit 
him  to  have  the  charge  of  any  child  at  all,  or  he  mav 
have  abdicated  such  light  by  a  course  of  conduct  whicn 
would  make  a  resumption  of  his  authority  capricious 
and  cruel  towards  the  children."  In  that  case  the 
mother  had,  without  the  father's  knowledge,  caused 
the  children  to  be  brought  up  in  the  Boman  Catholic 
religion.  It  was  not  a  case  where  the  children  had 
imtabed  views.  This  case  is  different.  The  children 
have  always  been  brought  up  as  Protestants  without 
the  slightest  objection  on  the  father's  part  If  the 
father  had  died  after  in  this  way  assenting  to  the 
education  of  his  children  as  Protestants,  it  is  impos- 
sible to  conceive  that  any  court  would  have  inter- 
fered. Then  does  the  father  being  alive  make  any 
difference?  The  father  has  <* abdicated"  his  right, 
and  it  would  be  ''capricious  and  cruel  towards  the 
children  "  to  change  their  religion. 

There  is  a  little  difficulty  about  the  younger  girl ; 
but  they  have  always  been  together,  and  should  not 
now  be  separated. 

The  case  falls  within  the  exception  mentioned  by 
James,  L.J.,  and  I  think  Kekewioh,  J.,  took  the  wise, 
proper,  and  legal  course. 

Appeal  diimieeed* 

Solicitors,  CJiarlea  Steele;  Woodcock,  Byland,  & 
Farker^  for  Oreenhalgh  &  Cannon^  Bolton. 


From  Q.  B.  Div.        ) 

£ord  Esher,  M.B.,  and  |  Feb.  20. 

pes  and  Bigby,  KJJ.) ) 

TOMLINSON  V.  BbOADSMITH  AND  ANOTHEB.   (a.) 

Partnership — Managing  partner — A  utJwrity — A  dion 
against  firm  —  Instructions  to  solicitor  —  Entering 
appearance  in  names  of  partners— Duty  of  solicitor — 
injormation  to  partners  of  progress  of  action — Negli' 
gence. 

The  managing  partner  in  a  trading  firm  has  authority 
to  defend  an  action  brought  against  the  firm, 

A  solicitor  employed  by  the  managing  partner  in  a 
firm  to  defend  an  action  brought  against  the  firm  has 
authority  to  enter  an  appearance  in  the  names  of  each  of 
thepartners. 

Judgment  vxis  recovered  in  an  action  against  a  firm. 
The  solicitor  for  the  firm  communicated  this  fact  to  the 
partner  who  had  instructed  him  to  act,  but  not  to  the 
other  partners. 

Held,  that  there  was  no  evidence  of  negligence  on  the 
part  of  the  solicitor. 

Appeal  of  the  defendants  from  the  judgment  of 
Kennedy,  J.,  at  the  trial  of  the  action  with  a  special 
jury  at  Manchester. 

^e  defendants  were  a  firm  of  solicitors,  and  the 
action  was  brought  by  the  plaintiff  to  recover  damages 
on  the  ground  that  the  defendants  wrongfully  and 
without  the  plaintiff's  authoritv  entered  an  appearance 
on  his  behalf  in  an  action  against  a  firm  in  which  the 
plaintiff  was  said  to  be  a  partner,  by  reason  of  which 
ludgment  was  obtained  against  him  without  his 
knowledge,  and  an  execution  was  put  into  his  house. 
Alternatively  the  plaintiff  alleged  that  if  the  defen- 
dants had  acted  with  his  aumority,  they  had  been 
guilty  of  neglig^ce  in  not  informing  him  that 
judgment  had  bMu  obtained  against  him. 

In  1893  the  plaintiff,  in  conjunction  with  Preston, 
advanced  £1,000  to  one  Horton  for  the  purpone 
of  assisting  him  in  a  business  then  carried  on 
by  him.  A  deed  was  entered  into  by  the  parties  by 
which  the  plaintiff  was  to  have  10  per  cent,  interest 
on  his  loan,  and  one-third  of  the  profits  of  the 
business ;  but  it  was  expressly  stipulated  in  the  deed 
that  the  plaintiff  and  Preston  were  not  to  be 
partners  with  Horton.  The  deed  further  provided 
that  Horton  was  to  manage  the  business,  and  that  he 
was  not  to  hold  out  the  plaintiff  and  Preston  as  bis 
partners. 

The  learned  judge  at  the  trial,  and  the  Court  of 
Appeal,  held  that  the  effect  of  the  deed  was  to  con- 
stitute the  parties  partners. 

In  1894  an  action  was  commenced  against  the  firm 
for  goods  supplied.  Horton  instructed  the  defendants 
to  act  as  sohdtors  on  behalf  of  the  firm,  and  to 
defend  the  action.  The  defendants  thereupon  entered 
an  appearance  in  the  names  of  each  of  the  partners  as 
required  by  ord.  48a,  r.  6.  Judgment  was  obtained 
in  the  action  under  order  14,  and  execution  was  levied 
upon  the  plaintiff's  goods.  The  plaintiff  paid  out  the 
execution  and  then  brought  this  action. 

In  answer  to  the  aUegation  of  negligence,  the 
defendants  proved  that  l£ey  had  informed  Horton 
that  judgment  had  been  recovered  against  the  firm. 

The  jury,  in  answer  to  questions  left  to  them,  found 
that  the  defendants  had  no  authority  from  the  plain- 
tiff to  enter  an  appearance  in  his  name,  and  that  the 
defendants  had  slsb  been  guilty  of  negligence  in  the 
performance  of  their  duty  as  solicitors.  The  jury 
assessed  the  damages  at  £200,  for  which  sum  the 
learned  judge  gave  judgment. 

(a.)  Beported  by  F.  O.  BoBmsoir,  Esq.,  Bazrister- 
at-Law, 
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TOHLINSON  V.  BbOADSMITH  AND  AKOTHEB. 


Ck)UBT  OF  Appeal. 


The  dof  endants  appealed. 

JoBeph  Walton,  Q.C  and  W.  F.  Taylor,  Q.C.,  for 
the  defendants. — ^There  was  no  evidenoe  to  go  to  the 
jorv  on  either  question.  It  is  within  the  scope  of 
authority  of  a  managing  partner  to  defend  an  aotion 
brought  against  the  firm ;  and  that  being  so,  he  has 
authority  to  employ  a  solicitor  to  defend  the  aotion 
in  the  manner  provided  by  ord.  48a,  r.  5 — i.e.,  by 
entering  an  appearance  for  each  of  the  partners. 
Secondly,  there  was  no  negligence  on  the  pa^  of  the 
defendimts  in  not  informing  the  plainmF  of  the 
progress  of  the  action ;  it  was  sufficient  for  them  to 
communicate  with  Horton,  from  whom  they  had 
received  their  instructions. 

Pickford,  Q.C.,  and  E.  Adon,  for  the  plaintiff.— 
This  was  a  trading  business,  and  one  partner  had  no 
implied  authority  to  act  for  the  others  in  matters  of 
litigation:  HamUdge  y.  De  la  OrouSe,  3  G.  B.  742; 
Adams  t.  Bankart,  1  G.  M.  &  B.  681.  It  is  true  that 
in  lindley  on  Partnership,  6th  ed.,  p.  280,  it  is  stated 
that  "one  partner  may  defend  an  action  brought 
against  the  firm,  indemnifying  the  firm  asainst  the 
consequences  of  so  doing  if  he  acts  against  me  will  of 
the  other  partners  " ;  but  that  shows  that  there  is  not 
an  absolute  authority,  and  the  cases  cited  {Goodman  t. 
De  Beauvoir,  12  Jur.  989 ;  Harri$on  r.  Jackson,  7  T.  B. 
207 ;  Morley  y.  Strombom,  3  B.  &  P.  254 ;  and  Gold- 
smith  Y.  Levy,  4  Taunt.  299)  do  not  support  the  pro- 
position laia  down.  There  was  negugenoe  on  the 
part  of  the  defendants  in  not  informing  the  plidntiff 
that  judgment  had  been  signed  against  the  firm,  and 
that  he  was  liable  to  have  his  goods  taken  in  execu- 
tion. 

W.  F.  Taylor,  Q.C,  in  reply,  dted  WhUehead  v. 
Hughes,  2  Gr.  &  M.  318. 

Lord  EsHEB,  M.B. — In  this  case  an  action  was 
brought  against  a  firm  of  solicitors  by  the  plaintiff, 
who  allied  that  the  defendants  had  without 
authority  entered  an  appearance  for  him  in  an  action 
against  a  firm,  and  that  in  consequence  of  that  act  of 
the  defendants,  an  execution  was  put  into  his  house. 
The  plaintiff  further  alleged  that  even  if  the  defen- 
dants had  authority  to  act  on  his  b^aJf  they  had  been 
guilty  of  negligence.  The  case  was  tried  before 
Kennedy,  J.,  and  a  jury,  and  the  jury  found  that  the 
defendants  had  no  authority  to  enter  an  appearance 
for  the  plaintiff,  and  that  the  defendants  had  acted 
negligently  towards  the  plaintiff  in  the  conduct  of  the 
action.  Kennedy,  J.,  on  these  findings  gave  judg- 
ment for  the  plaintiff.  The  defendants  haye  appealed, 
and  contend  that  there  was  no  evidence  on  either 
head,  and  that  judgment  ought  to  be  entered  for 
them. 

The  facts  were  these.  The  plaintiff  Tomlinson, 
and  Preston  and  Horton  were  piurtners  in  a  trading 
business.  The  plaintiff  and  Preston,  it  is  true,  con- 
tended that  they  were  not  partners,  but  the  question 
whether  they  were  or  were  not  depended  on  the  con- 
struction of  the  deed  entered  into  by  the  three,  and 
that  was  a  qucRtion  for  the  judge.  The  judge  held 
that  the  true  effect  of  the  deed  was  to  make  the  plain- 
tiff and  Preston  partners  with  Horton,  and  we  agree 
with  his  ruling  on  that  ^int.  The  plaintiff  and 
Preston  did  not  desire  that  it  shoold  be  known  that 
they  were  in  the  business,  and  stipulated  that  their 
names  should  not  appear ;  but  neyerthdess  they  were 
in  fact  partners  with  Horton.  The  three  partners 
agreed  uiat  Horton  should  manage  the  business. 
Horton,  as  manager,  was  empowered  to  do  everything 
in  the  ordinary  course  of  a  trading  business.  The 
partnership  required  goods,  and  Horton,  as  manager, 
had  authority  to  order  goods  and  to  bind  his  partners 
to  pay  for  them,  although  as  a  matter  of  fact  he 


ordered  the  goods  without  disclosing  that  the  plaintiff 
and  Preston  were  partners  with  him. 

Now,  it  cannot  be  doubted  that  an  aotion  by 
creditors  for  goods  supplied  to  a  firm,  is  a  transaction 
in  the  ordinary  course  of  business  of  the  firm.  Hor- 
ton therefore  had  authority  to  deal  with  the  aotion 
which  had  been  brought,  and  to  defend  that  action  in 
the  ordinary  manner.  One  mode  of  defending  snch 
an  action  is  under  ord.  48a,  r.  5,  by  which  an  appear- 
ance  is  entered  in  the  name  of  each  partner ;  Horton 
in  his  capacity  of  manager  having  the  right  to  defend 
the  action,  had  authority  to  instruct  a  solicitor  to 
enter  an  appearance  for  the  other  two  partners,  and 
he  instruotea  the  defendants  to  do  so  and  to  defend 
tiie  action.  The  plaintiff  contended  that  he  was  not 
a  partner,  but  if  so,  the  rules  provide  that  he  mig^t 
have  appeared  under  protest.  Some  criticisms  have 
been  made  on  a  note  in  Lindley,  L.J.'s,  book  on 
Partnership,  where  several  cases  are  dted  as  instaocee 
of  the  matter  referred  to.  Altiiough  the  authorities 
cited  may  not  be  very  pertinent,  still  Lindley,  L.J., 
lays  down  the  prindple  that  a  managing  partner  has 
authority  to  enter  appearance  for  his  partners  in  an 
action  against  the  firm.  The  rule  which  has  been 
referred  to  of  not  dting  text-books  in  the  lifetime  of 
the  author  is  not  a  hard  and  fast  rule,  and  a  book  by 
so  high  an  authority  as  Lindley,  L.J.,  may  certainly 
be  referred  to  as  an  authority.  Moreoyer,  I  think 
that  the  case  of  Goodman  y.  De  Beauvoir^  12  Jar. 
989,  dted  in  the  note,  is  an  authority  for  the  prindple 
enunciated  by  Lindley,  L.J.  Therefore  when  Horton 
exercised  his  authority  by  instructing  the  defendants 
to  act  as  solidtors  for  the  firm  they  were  authorized 
to  act  as  they  did  in  entering  an  appearance  for  the 
plaintiff.  It  is  contended  for  the  plaintiff  that  he  put 
an  end  to  Horton's  authority  by  forbidding  him  to 
enter  an  appearance  in  the  plaintiff's  name.  Bven  if 
the  plaintiff  had  expressly  done  so,  but  had  not  taken 
away  Horton's  authority  as  managing  director,  I  am 
strongly  of  opinion  that  Horton  was  still  ri|^ht  in 
acting  as  he  did,  but  it  is  not  necessary  to  dedde  that 
point,  for  there  is  no  evidence  that  the  plaintiff  did 
forbid  Horton  to  enter  an  appearance  for  him.  The 
i^aintiff  merdy  said  that  he  would  not  appear  at  all 
because  he  was  not  a  partner.  That  did  not  take 
away  from  Horton  his  authority  to  act  as  managing 
partner.  Therefore  on  that  part  of  the  oaae  the 
learned  judge  ought  in  my  opinion  to  have  directed 
the  jury  that,  so  far  from  there  bein^  no  evidence  that 
Horton  had  authority  to  act  as  he  did,  there  was  ooii- 
dusive  evidence  that  he  had  authority. 

Then  it  is  said  that  the  defendants  acted  with 
negligence  in  the  course  of  the  litigation.  It  oannot 
be  suggested  that  there  was  negligence  on  their  part 
in  the  conduct  of  the  case  up  to  the  point  when  judg- 
ment was  obtained.  Judgment  was  entered  i 
the  plaintiff  as  a  matter  of  course,  as,  indee 
inevitable.  But  it  is  allied  that  the  defendants  y 
negligent  because  l^ey  £d  not  inform  the  ylaintiff 
that  Judgment  had  been  entered  against  him.  It 
would,  in  my  opinion,  be  a  very  dangerous  applioa- 
tion  of  the  prindple  of  negligence  to  say  th&t^  how- 
ever many  partners  there  might  be,  and  idthou^  the 
solidtors  were  acting  under  the  authority  of  Uifi 
managing  partner,  they  were  bound  to  send  separate 
notice  of  the  judgment  to  each  partner.  In  this  case 
the  defendants  were  instructed  by  Horton,  aad  -whaa. 
ludgment  was  obtained  they  aid,  in  fact,  inform 
him,  and,  in  my  opinion,  they  had  a  right  to  CMsame 
that  Horton  would  do  his  duty,  and  would  inform  the 
plaintiff  of  the  progress  of  the  action. 

I  come  to  the  condudon  that  there  was  no  eTideooe 
on  which  the  jury  ought  to  have  been  asked  to  say 
that  the  defendants  had  been  euiltyof  neg^li^enoe. 
The  plaintiff's  case  therefore  f aus  on  both  beads  for 
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want  of  evidence,  and  the  judge  ought  therefore  to 
hare  held  that  there  was  no  case  to  leave  to  the 
jnry,  and  to  have  entered  yerdict  and  jadgment  for 
the  defendants. 

Lopes,  L.J. — There  are  certain  facts  in  this  case 
which  are  not  in  conflict.  It  is  admitted  that  the 
plaintifr,  Preston,  and  Horton  were  partners,  that 
Horton  was  appointed  managing  partner,  and  that  he 
was  never  displaced  from  that  position.  Two  actions 
were  brought  against  the  firm  for  goods  supplied. 
It  is  not  disputed  that  Horton  gave  directions  to 
the  defendants  to  enter  an  appearance  in  the  actions, 
and  that  the  defendants  did  enter  individual  appear- 
ances in  the  names  of  each  partner  under  ord.  48,  r. 
5.  Those  being  the  facts,  the  plaintiff  brings  this 
action. 

The  first  q^uestion  is  as  to  Horton's  authority  to 
act  as  he  did.  It  is  good  law  to  say  that  the 
managing  partner  of  a  business  has  an  implied 
authority  to  direct  a  solicitor  to  enter  an  appearance 
in  an  action  against  the  partnership :  see  Goodman 
y.  De  Beauvoir,  There  beine  that  impued  authorit^r  the 
plaintiff  must  show  that  the  authority  was  negatived 
by  him.  Whether  the  authority  coidd  be  negatived 
exoept  by  removing  the  managing  partner  it  is  un* 
necessary  to  decide,  but  it  is  clear  that  the  plaintiff 
must  show  that  the  authority  was  expressly  nc«^tived. 
There  does  not  appear  to  me  to  be  any  evidence  of 
that  in  this  case.  The  most  that  can  be  said  in 
favour  of  that  view  is  that  at  the  interview  which 
has  been  referred  to,  the  plamtiff  said  that  the  matter 
had  nothing  to  do  with  him  because  he  was  not  a 
partner.  The  defendants,  however,  knew  that  the 
plaintiff  was  a  partner,  and  in  what  the  plaintiff  said 
there  was  nothing  approaching  a  withdrawal  of  the 
implied  authority  of  the  manaffing  partner.  In  these 
oiroumstances  I  think  the  juajg;e  ought  to  have  held 
that  Horton  had  authority  to  instruct  the  defendant 
to  enter  an  appearance  on  behalf  of  the  plaintiff  and 
to  have  so  told  the  jury,  and  to  have  decioed  in  favour 
of  the  defendants. 

As  to  the  second  point  I  can  see  no  evidence  of 
negligence.  I  do  not  think  that  the  defenduits, 
in  acting  as  they  did,  were  guilty  of  even  an  error 
of  judgment.  The  defendants  communicated  to 
Horton  the  fact  that  judgment  had  been  entered 
•gainst  the  plaintiff,  and  I  do  not  think  that  the  fact 
that  the  defendants  did  not  communicate  direct  with 
the  plaintiff  is  evidence  of  negligence. 

BlOBT,  L.J. — I  agree  entirely.     I  have  no  doubt 
that  the  agreement  entered  into  by  the  plamtiff  and 
Pk^ston  wiUi  Horton  constitutes  a  putnership  between 
the  three,  although  the  whole  conduct  of  the  partner- 
ship was  to  be  lelt  to  Horton.    He  ordered  foods  for 
the  purpose  of  the  business,  and  a  writ  was  issued  for 
the  price  of  the  goods  affainst  the  firm  in  the  firm 
nsane.    Horton  instructed  the  defendants  to  defend 
the  action.    I  have  no  doubt  whatever  that  Horton, 
by  reason  of  tiie  relationship  existing  between  him- 
•df  and  the  other  parties,  had  authority  to  do  that. 
I  do  not  think  that  it  makes  any  difference  even  if  it 
hftd   been  clearly  expressed  at  the  interview  which 
toolc  nlace — whidi  I  do  not  think  that  it  was— that 
the  plaintiff  and  Preston  would  not  do  anything  to 
defeod  the  action.    I  do  not  think  they  had  a  riffht 
to  0AJ  that  the  action  should  go  undefended  or  that 
it  fluhould  be  defended  otherwise  than  in  the  way  in 
irhich   actions   against    partnerships    are   properly 
defended.    If  it  had  been  a  case  of  an  action  against 
one    oi  the  firm's  customers,  the  managing  partner 
would  have  had  the  right  to  take  the  proper  st^w  to 
29OOW0T  the  debt,  although  one  of  the  partners  might 
hjnre  objected  to  the  name  of  the  firm  bdng  used. 
The  aw^vie  thing  may  be  said  with  regard  to  a  <£fence. 


One  partner  has  no  right  to  saj  that  his  name  shall 
not  be  used  if  the  proper  course  in  defending  an  action 
is  to  use  the  names  of  the  individual  partners,  and  it 
makes  no  difference  that  the  plaintiff  in  this  case  con- 
tended that  there  was  no  partnership.  That  was  an 
assertion  which,  however  sincerely  made,  he  had  no 
right  to  make. 

As  to  the  alleged  negligence  I  concur  in  the  view 
that  there  was  none.  The  action  tiierefore  ftdls,  and 
judgment  must  be  entered  for  the  defendant. 

Appeal  allowed. 

Solicitors  for  the  phiintiff,  Priichard,  Englefield,  <& 
Co.,  for  OharUs  CoaMcer,  Darwen. 

Solidtors  for  the  defendants,  Le  Riche  &  Stevens  t 
for  J,  0.  Twendow,  Manchester. 


From  Q.  B.  Div.  1 

(Lord  Esher,  M.B.,  and  Lopes  >  Feb.  5. 

and  Kigby,  L.JJ.)  J 

CuBiBON  V.  Mayo,  (a.) 

Couniy  court — Coete — Bemitted  adhn — CoeU  incurred 
he/ore  and  after  remittal— TaaxUion — Bight  ofeoliclUr 
to  recover— Coanty  Courts  Act,  1888  (61  cfc  62  Vict.  < . 
43),  a.  118. 

Where  an  action  had  been  remitted  /or  trial  Ut  the 
county  court  under  section  66  of  the  Couniy  Courts  Act, 
1888,  and  tried  there^  and  the  solicitor  for  one  of  Hit 
parties  delivered  his  hill  of  costs  to  his  dientt  aud  no 
application  was  made  vnthin  the  proper  time  to  tax  the 
costs; 

Held,  tJutt,  in  the  absence  of  such  an  application  to 
tcuD,  sectioti  lis  of  the  Act  did  not  apply  socisto  prevent 
the  solicitor  from  recovering  on  the  untaxed  hill  of  costs. 

Held,  also,  that  section  118  did  not  in  any  way  affect 
the  costs  incurred  in  the  High  Court  h^ore  the  action 
was  remitted, 

Boydell  t^.  Millar,  39  W.  B.  336,  approved. 

Appeal  by  the  defendant,  and  cross-appeal  by  the 
plaintiff,  from  the  judgment  of  Day,  J.y  at  the  trial 
of  the  action  without  a  jury. 

The  action  was  by  a  solictor  upon  his  bill  of  costs, 
incurred  when  acting  as  solicitor  for  the  defendant 
in  an  action  of  Sales  v.  Mayo,  which  was  originally 
commenced  in  the  High  Comrt,  and  remitted  for  trial 
to  the  county  court  under  section  66  of  the  County 
Ck)urts  Act,  1888.  The  defence  was  that  the  bill  had 
not  been  taxed  in  accordance  with  section  118  of  tho 
Oounty  Courts  Act,  1888.  No  application  was  made 
to  tax  the  bill,  and  this  action  was  commenced  more 
than  twelve  months  after  its  delivery.  Dinr,  J.,  held 
that  under  section  118,  in  the  absence  oc  taxation, 
the  plaintiff  could  not  recover  the  costs  in  the  county 
court  subsequent  to  the  order  of  remittal,  but  that 
that  section  did  not  affect  the  costs  previously 
incurred  in  the  High  Court,  and  he  accordingly  gave 
judgment  for  these  latter  costs. 

Moresby,  for  the  defendant. — By  the  order  of 
remittal  under  section  66  of  the  Comity  Courts  Act, 
1888,  the  action  became  a  county  court  action,  as  if  it 
had  been  orieinally  commenced  in  the  county  court 
Therefore  t&  the  costs  come  within  section  118 
of  the  County  Courts  Act,  1888,  as  county  court 
costs,  and»  though  the  scale  for  ihe  taxation  of  the 
costs  before  and  after  the  order  of  remittal  is  di£ferent , 
th&t  section  makes  the  absence  of  taxation  a  bar  tu 
the  plaintiff's  right  to  recover. 


(a.)  Reported  by  W.  F.  Babbt,  Biq.,  Bamster-al« 
Law. 
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High  Coubt. 


He  referred  to  Harris  v.  Judge,  41  W.  B.  9,  [1892] 
2  a  B.  565 ;  Boydell  v.  Millar,  39  W.  B.  335 ;  Duke 
V.  Davw,  41  W.  B.  673,  [1893]  2  a  B.  260 ;  Bowles  y. 
Drake,  30  W.  B.  333,  8  Q.  B.  D.  325. 

H,  Dohh,  for  the  plaintiff. — Section  118  only  applies 
to  costs  incurred  in  the  county  court.  It  has  no 
application  to  the  costs  incurred  before  the  remittal 
of  the  action.  Bemitted  actions  are  not  for  all  pur- 
poses the  same  as  actions  commenced  in  the  county 
court :  White  v.  Cohen,  41  W.  B.  396,  [1893]  1  Q.  B. 
580.  Further,  as  regards  the  costs  in  the  county 
court,  section  118  does  not  make  taxation  a  condition 
precedent  to  the  right  to  recover  those  costs.  There 
must  be  an  application  to  tax  the  costs  within  the 
twelve  months,  otherwise  the  section  does  not  prevent 
the  solicitor  from  suing  on  his  bill. 

Lord  EsHER,  M.B. — An  action  was  brought  in  the 
High  Ck)urt  against  the  present  defendant,  and  in 
that  action  the  present  plaintiff  acted  as  her  solicitor. 
That  action  was  remitted  to  the  county  court  and 
tried  there,  and  the  present  plaintiff  continued  to  act 
as  solicitor  for  the  defendant.  The  plaintiff  sent  in 
his  bill  of  costs  in  respect  of  that  action,  and  after 
waiting  a  considerable  time  he  brought  this  action  in 
the  High  C!ourt  upon  his  bill  of  costs.  The  bill  was 
delivered  more  than  a  year  before  this  action  was  com- 
menced, and  the  right  to  have  it  taxed  was  therefore 
lost,  in  the  absence  of  special  circumstances.  No  special 
circumstances  were  aUeged  to  exist  in  this  case.  The 
defendant  had  in  fact  never  asked  to  have  the  bill 
taxed. 

With  regard  to  the  costs  incurred  in  the  High 
Court  before  the  action  was  remitted,  the  case  of 
Boydell  v.  Millar  was  authority  for  holding  that 
those  costs  could  be  recovered  in  an  action  in  the  High 
Court.  I  agree  with  the  decision  in  that  case,  and 
therefore  the  defendant's  appeal  fails. 

As  regards  the  cross-appeal  of  the  plaintiff,  in  my 
opinion  the  true  construction  of  section  118  of  the 
County  Courts  Act,  1888,  is  that  costs  and  charges  in 
tLe  county  court  shall,  if  the  solicitor  or  client  makes  an 
application  to  that  effect,  be  taxed,  and  no  solicitor  shall 
be  entitled  in  such  a  case  to  recover  the  costs  unless 
they  are  first  taxed.  But  the  section  only  applies 
when  there  is  an  application  to  tax,  and  the  provi- 
sion that  a  solicitor  shall  not  recover  the  costs  unless 
they  are  taxed  only  comes  into  operation  if  an  appli- 
cation is  made  to  tax  the  costs  within  the  proper 
time.  In  the  present  case  there  was  no  application 
made  to  tax  the  costs,  and  the  plaintiff  has  a  nght 
to  bring  his  action  on  his  bill  in  tiie  High  Court.  The 
cross-appeal  must  therefore  be  allowed. 

.Lopes  and  Bigby,  L.J  J.,  concurred. 

Appeal  dismissed;  cross^appeal  allowed* 

Solicitor  for  the  plaintiff,  Cubison, 

Solicitor  for  the  defendant,  E,  Chester » 


April  14,  15. 


Wsfy  (torn  of  f  U0t(ce. 

Chan.  Div.  \ 
Chitty,  J.  j 

In  re  PoLLABD's  Settlement,  (a.) 
Married    woman — Restraint  on    anticipation — Discre- 
iion  of  court  to  remove  restraint — Debt  to  moneylender 
—Costs  of  defending  crimimU  proceedings—Convey' 

(a.)  Beported  by  J.  F.  Walby,  Esq.,  Barrister-at- 
Law. 


ancing  and  Law  of  Property  Act,  1881  (44  <fe  45  Vid. 

c.  41),  s.  39. 

The  court  in  exercising  its  discretion  under  section  39 
of  the  Conveyancing  Act,  1881,  to  bind  the  interest  of  a 
married  woman  in  any  property  notwithstanding  thai 
she  is  restrained  from  anticipation,  has  to  consider  aU 
the  circumstances  and  to  balance  the  undoubted  benefit  of 
the  restraint  against  the  alleged  benefit  of  its  removal. 

Married  women  who  have  got  into  debt  through  ex- 
travagance  or  have  gone  to  moneylenders  wiU  not,  as  a 
rule,  be  relieved  from  the  restraint  on  antidpaUon, 

It  is  for  the  benefit  of  a  married  woman  to  defend  her- 
self against  legal  proceedings  involving  an  imputation  on 
her  charcuier. 

Summons. 

This  was  a  summons  by  a  married  woman  for  an 
order  under  section  39  of  the  Conveyancing  Act.  1881, 
releasing  her  interest  tinder  a  settlement  made  on  her 
marriage,  in  1882,  from  restraint  on  anticipation. 
The  whole  of  the  property  to  the  income  of  which  the 
applicant  was  entitled,  subject  to  restraint  on  antici- 
pation, was  stated  to  be  worth  £30,000,  and  the  net 
income  to  amount  to  about  £1,067. 

In  April,  1892,  an  order  was  made  under  section  39 
enabling  her  to  raise  £2,000. 

In  November,  1894,  a  second  order  was  made 
enabling  her  to  raise  a  further  £1,000.  The  result 
was  that  her  present  income  was  about  £830  per 
annum.    There  were  five  children  of  the  marriage. 

The  applicant  having  obtained,  in  January,  1893,  a 
divorce  from  her  husband  on  the  ground  of  his  cruelty 
and  adultery,  had  remarried  in  the  followiog  May. 
Her  second  husband  was  stated  to  be  an  andisohaiged 
bankrupt  and  absent  abroad.  There  were  no  children 
of  the  second  marriage. 

The  present  summons,  being  her  third  application, 
was  for  an  order  enabling  her  to  raise  some  £600  in 
order  to  pay  off  a  debt  of  £600  and  interest  contracted 
with  a  moneylender,  for  which  debt  her  stepfather,  a 
clergyman.  Had  joined  as  surety.  The  creditor  had 
signed  judgment  and  put  an  execution  into  the 
surety's  rectory. 

Chitty,  J.,  having  made  an  order  in  chamben 
refusing  the  summons,  the  applicant  now  moved  in 
court  to  vary  the  order  in  chambers  by  giving  her 
liberty  to  charge  her  interest  to  the  extent  of  £800. 
The  additional  £200  was  asked  to  enable  the  applicant 
to  meet  the  costs  of  a  pending  prosecution  of  the 
applicant  for  the  alleged  offence  of  stealing  furniture, 
under  which  she  had  been  remanded  by  the  magis- 
trate on  her  own  recognizances. 

FarweU,  Q.C.,  and  Johnston  Edwards,  for  the  mar- 
ried woman. 

Eyre  Thompson,  for  the  trustees  of  the  settlement. 

Chitty,  J.  —  Applications  like  the  presoit  are 
usually  heard  in  chambers.  That  is  more  convenient, 
as  the  judge  can  inquire  and  <ftsk  many  questionB  which 
had  better  not  be  asked  before  the  publio. 

The  courts  of  equity  established  tiie  doctrine  wjui 
reference  to  restraints  on  anticipation,  considering 
that  it  was  for  the  protection  of  the  married  woman, 
and  that  it  was  for  her  benefit  that  a  provision  should 
be  secured  to  her  which  ^e  was  incapable  of  antici- 
pating during  coverture.  Such  cases,  however,  as 
Robinson  v.  Wheelwright,  4  W.  B.  427,  6  De  a.  M. 
&  G.  635,  where  it  was  clearly  for  the  benefit 
of  the  married  woman  that  the  restraint  should  be 
removed,  but  where  the  court  had  held  that  it 
could  not  remove  the  restraint,  had  led  to  the 
passing  of  section  39  of  the  Conveyancing  Act,  1881. 
This  enactment  confers  a  discretionary  jurisdiotaoQ 
on  the  court,  which  ought  not  to  be  exerased  oxiksi 
for  the  benefit  of  the  married  woman.    The  oooxt 
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mnst  take  into  oonsiderstioii  a11  the  ciroumstanoes, 
and  it  has  to  balance  the  undoubted  benefit  of  the 
restraint  agiunst  the  alleged  benefit  of  its  removal, 
and  to  see  whether  the  benefit  of  removal  preponder- 
ates. It  is  not  necessary  to  serve  the  tmstees  of  the 
settlement,  but  the  usual  practice  is  to  serve  them. 
These  applications  being  practically  ex  parte,  the 
court  has  to  look  at  the  evidence  with  some  jealousy. 
The  tmstees  frequently  do  not  wish  to  oppose. 
There  are  many  cases  where  it  is  thought  advisable 
to  pay  what  are  called  the  married  woman's  debts. 
These  are  not  infrequently  the  debts  of  her  husband. 
Even  then  it  might  be  for  her  benefit  to  relieve  her 
from  difficulties  in  which  the  whole  family  is  placed. 
There  are  other  cases  where  the  debts  are  incurred 
through  no  extravagance,  but  extra  expenses  have 
been  incurred  for  doctors,  nurses,  and  the  like,  or  the 
family  has  got  into  a  state  of  indebtedness  tiirough 
no  fault  of  the  married  woman,  or  even  of  her 
husband.  Becently,  however,  attempts  are  being 
made  by  married  women  who  have  got  into  debt 
through  extravagance  to  endeavour  to  obtain  in 
chambers,  orders  for  the  removal  of  the  restraint.  If 
judges  in  chambers  yield  to  applications  l^e  the 
present,  the  result  can  easily  be  forecast  by  solicitors. 
The  married  woman  has  only  to  involve  herself  in 
difficulties  and  make  piteous  affidavits.  Directly 
such  a  system  should  get  into  vogue  the  married 
woman  would  be  able  to  force  the  huids  of  the  court, 
and,  in  effect,  destroy  the  restraint  on  anticipation. 

The  applicant  now  comes  with  her  third  applica- 
tion—namely for  £600  and  another  £200.  I  have  to 
consider  what  is  for  the  benefit  of  the  married  woman 
within  section  39  of  the  Act.  That  it  is  honest  for 
debts  to  be  paid  is  not  a  leading  consideration  in  appli- 
cations like  the  present.  I  desire  to  state  that  as  a 
role  I  cannot  reheve  married  women  from  the  restraint 
on  anticipation  in  those  cases  where  they  have  gone  to 
moneylenders.  I  will  not  allow  the  hand  of  the 
court  to  be  forced  in  this  way.  If  I  grant  the  present 
application  I  shall  be  establishing  something  like  a 
precedent.  The  application  in  ohambera  has  been 
refused,  and  the  result  which  I  have  arrived  at  in 
court  is  the  same  as  that  come  to  in  chambers.  No 
case  here  has  been  established  which  would  justify 
me  in  exercising  my  discretion  by  acceding  to  the 
application.  I  regret  the  circumstances  which  have 
occurred,  but  they  are  not  to  be  judioiidly  taken  into 
consideration.  The  lady  herself  can  set  aside  a  sum 
out  of  her  income  if  she  thinks  fit  to  do  so.  This  is 
the  third  time  she  has  come  to  the  court,  and  I  can- 
not remove  from  my  mind  the  circumstance  that  she 
had  recourse  to  a  professional  moneylender. 

There  is  another  point  in  this  case.  A  prosecution 
has  been  instituted  against  the  lady  for  stealing 
furniture,  and  it  is  furuier  asked  that  the  restraint 
should  be  removed  so  as  to  enable  her  to  defend 
herself.  Curiously  enough  I  had  a  similar  case  in 
principle  before  me  in  chambers,  where  divorce  pro- 
ceedings had  been  instituted  against  the  married 
worn  n,  who  was  desirous  of  defending  herself 
against  the  imputation  on  her  character.  It  is 
undoubtedly  for  the  benefit  of  the  married  woman  to 
defend  herself  xmder  such  circumstances.  I  will  let 
this  i>art  of  the  application  stand  over,  giving  leave 
to  amend  the  summons,  and  I  will  listen  to  an  appli- 
cation in  chambers  in  the  event  of  her  being  com- 
mitted for  trial,  and  if  it  comes  before  me  in  chambers 
I  will  consider  the  matter,  but  I  must  not  be  under- 
stood as  saying  that  I  will  accede  to  the  apj^oation. 

Apj^ioatton  diimissed. 

Solicitors,  Hood  Barra  A  Co. 


In  re  Hellabd.  (a.) 

Solicitor — Coats — Taxation — Long  leaae  not  at  ratk  rent 
— Money  premium  aa  well — Solicitor a^  Bemuneraiioii 
Act,  ISSl— General  Order— Schedule  /.,  Part  /., 
rr.  7,  S— Schedule  L,  Part  IL,  r.  5. 

Where  a  long  leaae,  not  at  a  rack  rent,  is  granted  in 
conaideration  of  a  money  payment  or  premium,  the  leaaor*a 
aolicitor  ia  entitled  to  be  paid  both  the  acale  fee  payable 
under  Schedule  L,  Part  II,  {2nd  acale),  in  reapect  of  the 
rent,  and  the  acale  fee  payable  under  Schedule  /.,  Part 
/.,  on  aalea,  purchaaea,  and  mortgagea,  in  reapect  of  the 
money  payment  or  premium. 

Summons  to  r<)view  taxation. 

A  lease  for  ninety-nine  years  was  granted  at  a 
rent  of  12s.  Id.  and  a  premium  or  fine  of  £12  Is.  8d. 

The  solicitors*  costs  were  taxed  by  the  taxing 
master,  who  allowed  £5  under  Schedule  I.,  Part  IL 
(2nd  scale),  in  respect  of  the  rent,  and  £3  under 
Schedule  I.,  Part  I.,  r.  8. 

F,  Thompaon,  for  the  dient.— The  taxing  master  is 
wrong  in  allowing  two  minimum  fees  in  respect  of 
the  same  transaction  and  the  same  title.  In  re 
Onward  Building  Society,  41  W.  B.  107,  [1893]  1 
Q.  B.  16 ;  /n  re  RuaaeU,  33  W.  B.  815,  30  Gh.  D.  114  ; 
In  re  Field,  33  W.  B.  663,  29  Ch.  D.  608.  The  proper 
course  is  to  tc^e  the  scale  fee  on  the  rent,  and  add  in 
respect  of  the  fine  the  amount  payable  on  a  sale, 
purchase,  or  mortgage ;  but  the  sofidtor  is  not  entitled 
to  a  minimum  fee  of  £3  in  addition  to  the  scale  fee 
on  the  lease,  but  to  15s.  only. 

Upjohn,  for  the  solicitor,  was  not  called  upon. 

NoBTH,  J.— The  taxing  master  is  right.  This  is  a 
case  in  which  there  is  a  conveyance  of  a  lease  for 
ninety-nine  years  at  an  annual  rent  of  128.  Id.  and  a 
fine  of  £12  Is.  8d.,  and  the  solicitor  is  to  be  paid 
according  to  the  scale. 

The  conveyance  comes  under  Schedule  I.,  Part  n. 
(2nd  scale),  "  or  other  long  leases  not  at  a  rack  rent^" 
and  accordingly,  as  the  rent  is  less  than  £5,  the 
solicitor's  remuneration  is  £5.  But  there  are  further 
rules.  By  rule  5  "  where  a  conveyance  or  lease  is 
partly  in  consideration  of  a  money  payment  or 
premium  and  partly  of  a  rent,  then  in  addition  to 
the  remuneration  hereby  prescribed  in  respect  of  the 
rent  there  shall  be  paid  a  further  sum  equal  to  the 
remuneration  on  a  purchase  at  a  price  equal  to  such 
money  payment  or  premium.*'  That  carries  us  back 
to  Ps^  I.  of  the  schedule,  the  scale  on  sales,  pur- 
chases, and  mortgages.  The  scale  on  the  first  £1,000 
is  30s.  per  £100,  which  would  make  the  fee  here  30s. 
But  by  rule  7  "  fractions  of  £100  under  £50  are  to  be 
reckoned  as  £50,"  so  this  premium  would  be  reckoned 
as  £50,  and  tiie  remuneration  would  be  15s.  But  by 
rule  8  "  where  the  prescribed  remuneration  would 
but  for  this  provision  amount  to  less  than  £5,  the  pre- 
scribed remuneration  shall  be  £5,  except  on  transac- 
tions under  £100,  in  which  cases  the  remuneration  of 
the  solicitor  for  tiie  vendor,  purchaser,  mortgagor,  or 
mortgagee  is  to  be  £3."  That  amount  then  is  pay- 
able upon  tiie  fine.  So  we  have  the  remuneration 
payable  in  respect  of  the  rent  £5,  and  in  respect  of  the 
fine  of  £12  Is.  8d.  £3,  which  added  together  make 
£8  in  all.  Mr.  Thompson  says  that  only  15s.  should 
be  added  to  the  amount  payable  under  the  second 
schedule,  and  that  the  title  is  the  same.  But  rule  8 
has  to  be  applied  as  in  the  case  of  sales,  purchases, 

(a.)  Beported  by  G.  B.  HAMlLTOir,  Esq.,  Barrister- 
at-Law. 


4t6 


tttfe  WEEKLY  &fiPO&Tfi&.      rtfaf^toM.1      VoLJtLttr. 


High  Coxtbt. 


DBznnsoN  v.  Jbffs. 


High  Coitbt. 


and  mortffages,  and  I  think  that  the  taxing  master  ia 
right  in  iQlowing  £8. 

Solidtors,  Law  &  Wor^nm^  l<xt  Bond,  Pearce,  dk 
Bidde,  Plymouth;  BeU,  Brodrick,  &  Co.,  for  ffellard 
&  Bewest  otonehoose. 


Chan.  Div. 
North,  J. 


March  4. 


Dbknison  v.  Jbfps.  (a.) 

Building  socidy^-Instrummt  of  diBSolution-^SignahireB 
■—In/anta—Joint  holders^ AgenU-^  Curing  invalidity 
by  adding  names  to  duplicate  int^rument^Building 
Sodetiee  Act,  1874  (37  i  38  Vict.  c.  42),  m.  32  (3), 
38,  39« 

In  counting  the  three-fowrths  of  the  members  required 
by  section  32,  sub-section  3,  of  the  Building  Societies 
Act,  1874,  to  consent  to  the  dissolution  of  a  building 
society  (1)  in/ants  may  be  counted  unless  prohibited  by 
the  rules  from  assenting  to  the  dissolution ;  (2)  joint 
holders  of  shares  must  all  sign,  but  only  count  as  one; 
(3)  semble,  a  member  signing  by  his  duly  authorized 
agent  may  be  counted. 

An  ifistrument  of  dissolution  which  is  invalid  through 
not  containing  the  requisite  number  of  signatures,  and 
which  has  beeti  registered,  is  not  cured  by  adding  names 
to  the  duplicate  of  (he  instrument  returned  to  the  society 
by  the  Registrar  of  Building  Societies, 

Aotion. 

This  was  an  action  by  an  advanced  member  of  the 
Second  Watford  Starr-Bowkett  Building  Society 
seeking  to  restrain  the  society,  and  the  defendants 
Jeffs  and  two  others,  who  were  trustees  of  a  deed  pur- 
porting to  dissolve  the  society,  from  acting  on  the 
same,  on  the  ^und  that  the  deed  had  not  been  signed 
by  the  requisite  majority  of  members  as  required  by 
the  Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42), 
8.  32,  sub-section  3,  because  (1)  some  of  the  signa- 
tures were  those  of  infants;  (2)  others  were  only 
those  of  one  of  two  joint  holaers,  whereas  botl 
ought  to  haye  signed ;  (3)  signature  by  a  member  did 
not  imply  consent  in  respect  of  all  his  shares ;  {i)  the 
names  of  some  members  were  affixed  by  their  agents. 
The  defendants  contended  that,  assuming  the  deed 
to  be  invalid,  it  had  been  cured  by  signatures  which 
had  been  added  to  the  duplicate  deed  returned  to 
the  society  by  the  Begistrar  of  Building  Societies, 
although  that  deed  was  not  registered.  The  facts 
appear  more  fully  from  the  judgment. 

Swiften  Eady,   Q.C.,  and    MacSwinney,  for    the 

Vernon  Smith,  Q.O.,  and  Dunham,  for  the  defen- 
dants. 

NoBTH,  J.— This  is  a  building  society  incorporated 
under  the  Act  of  1874  and  the  subsequent  Acts,  and 
which  was  formed  in  September,  1888.  The  plaintiff 
is  a  mortffagor  to  the  society  and  an  '*  advanced " 
member,  the  mortgage  being  dated  the  3rd  of  March, 
1893.  On  the  2l8t  of  March,  1894,  the  society  by  a 
meeting  duly  convened  passed  a  resolution  of  wmding 
up.  Tben  on  the  20th  of  April,  1894,  the  instrument 
of  dissolution  was  prepared  and  signed  by  a  con- 
siderable number  of  members  of  the  society,  and  on 
the  4th  of  July,  1894,  that  instrument  was  registered. 
On  the  13th  of  February,  1895,  this  action  was  com- 
menced by  Mrs.  Dennison  suing  in  respect  of  her 
separate  estate  on  behalf  of  henelf  and  other  mem- 
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bers  of  the  society  except  the  defendants,  and  she 
seeks  to  have  it  declared  that  the  instrument  of  dis- 
solution to  which  I  have  referred  was  an  invalid 
instrument.  In  that  instrument  the  number  of  mem- 
bers is  said  to  be  151  and  the  number  of  shares  447, 
and  the  onl^  objection  to  the  instrument  of  dissda- 
tion  is  that  it  is  alleged  to  have  not  been  signed  by 
the  proper  majority  of  the  members  of  the  sodety. 
It  purports  to  be  signed  by  115  members  out  of  151. 

The  32nd  section  of  the  Act  of  1874  provides  for  the 
mode  of  dissolution  and  winding  up  of  building  socie- 
ties. It  is  not  being  wound  up  under  the  supervision 
of  the  court,  and  therefore  we  are  thrown  on  to  sub- 
section 3  of  that  section,  which  provides  for  a  society 
being  wound  up  by  dissolution  with  the  consent  of 
three-fourths  of  the  members  holding  not  less  than  two- 
thirds  of  the  number  of  shares  in  the  society  testified 
by  their  signatures  to  the  instrument  of  dissolution. 
Now  it  is  not  disputed  that  the  number  of  signatures 
obtained  represented  in  fact  two-thirds  of  the  number 
of  shares ;  therefore  we  may  leave  that  out  of  con- 
sideration. The  only  question  is  whether  the  oonsent 
of  the  proper  number  of  members — namely,  three- 
fourths — ^hais  been  obtained.  The  section  provides 
that  alterations  mav  be  made  in  an  instrument  of 
dissolution  with  the  like  consent  of  the  same 
number  of  persons  testified  in  the  same  manner,  and 
the  alterations  made  are  to  be  binding  on  the  mem- 
bers. Now,  in  the  present  case  there  have  been,  I 
think,  five  objections  suggested  upon  which  it  is  said 
the  instrument  was  not  signed  by  the  proper  propor- 
tion of  members. 

The  first  objection  is  this,  that  some  of  the  memben 
who  signed  consent,  did  so  only  in  respect  of  some  of 
the  shares  which  they  held,  and  that  being  so,  it  is 
said  they  did  not  sign  a  consent  in  respect  to 
the  other  shares,  and  that  therefore  the  number 
is  to  be  reduced  accordingly.  The  number  of 
115  has  been  calculated  upon  the  footing  that 
every  member  who  has  signed  his  consent  did  so 
with  respect  to  aU  his  shares,  and  in  my  opinion 
that  is  the  true  offset  of  the  signatures.  I  do  not 
know  how  a  member  can  give  a  halt  oonsent  and  not 
an  entire  consent.  We  are  not  embarrassed  with  the 
case  of  a  person  who  has  signed  with  respect  to  a 
number  of  his  shares  and  has  refused  his  oonsent  to 
the  rest.  We  have  the  simple  fact  testified  to  by 
those  signatures  of  the  oonsent  to  the  dissolution. 
In  my  opinion  the  members  who  consent  by  signing 
generally  are  not  consenting  in  respect  of  any 
particular  shares,  and  therefore  that  point  is  on^ 
which  I  decide  in  favour  of  the  defendants. 

The  second  point  raised  is  as  to  Mrs.  Franklin. 
She  did  not  sign  the  deed  herself,  but  her  name 
appears  in  the  proper  place.  There  is  no  question 
about  her  consenting,  but  her  signature  was  placed 
there  by  her  husband.  It  is  her  own  name  he  has 
signed,  it  was  signed  by  him  in  her  presence  at  her 
request  and  by  her  authority,  and  the  question  is 
whether  that  is  sufficient  or  not.  The  platntifli  relied 
upon  a  case  (The  Second  Edinburgh  and  Leith  493nf 
Starr-BowkeU  BuilMng  Society  v.  Aiiken,  19  Court  of 
Sess.  Gas.,  4th  series,  p.  603)  which  was  decided  in 
the  Court  of  Session,  Edinburgh ;  that  case,  of  course, 
is  no  authority  here  in  any  way,  but  it  is  no  doubt 
a  decision  upon  the  construction  of  the  same  Act  of 
Parliament  tnat  I  have  to  deal  with  and  deciding  the 
point  I  have  to  deal  with,  and  as  it  decided  that  an 
agent  could  not  sign,  if  there  was  nothing  before  me 
except  that  case  I  should  simply  follow  that  decision. 
But  there  are  other  cases  in  the  Court  of  Appeal  ia 
England,  among  others  Re  Whitley,  34  W.  B.  505. 
32  Ch.  D.  337,  which  indicate  that  an  agent  can  sign 
a  memorandum  of  association.  If  I  had  to  deoftda 
the  point  here,  I  should  follow  the  English 
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Tbe  point  really  is  not  material,  for  the  reason  tliat 
there  are  115  ajpiatares,  and«  assuming  all  the  rest 
•re  good  for  this  purpose,  eren  if  yon  take  away  this 
one  from  the  115,  there  are  suffioient  signatures,  114, 
for  the  dissolution.  The  oase  ie  altogether  im- 
material. 

The  next  point  is  this:  There  are  several  cases 
of  signatures  in  which  the  consent  was  signed  by 
persons  who  were  infants.  As  to  that  it  is  necessary 
to  oonsider  what  the  positions  of  these  persons  Sim* 
ing  are,  to  see  if  they  are  competent  to  sign.  The 
dSth  section  of  the  Act  says  that  any  person  under 
the  age  of  twenty-one  ma^  be  admitted  a  member 
unless  the  rules  of  the  society  specially  prohibit  it* 
He  shall  not  vote,  howeyer,  or  hold  any  omoe  in  the 
society.  One  would  have  expected  in  a  dause  like 
that  to  have  some  explanation  given  as  to  what  the 
position  of  an  infant  might  be,  but  nothing  further  is 
contained  in  that  section.  Then  we  turn  to  the  rules. 
Now  this  is  clearly  a  case  in  which  the  rules  of  the 
society  do  not  prohibit  such  an  admission,  therefore 
minors  may  be  members.  The  third  rule  says 
expressly  that  *'  a  minor  may  take  shares  and  may 
transfer  the  same,  but  cannot  hold  office,  Tote,  nor  act 
as  substitute  for  any  officer."  Infants,  howeyer,  can 
(it  has  been  decided)  do  a  great  many  things,  amoug 
other  things  they  can  sign  a  memorandum  aod  articles 
of  association.  Then,  again,  an  infant  if  he  is  a 
member  of  a  company  may  be  a  contributorjr,  and 
eyery  contributory  mav  present  a  windmg-up 
petinon.  Of  course  an  infant  can  only  do  that  by  his 
next  friend  responsible  for  costs,  but  still  it  is  the 
infant's  petition,  and  the  company  may  be  dissolved. 
It  is  true,  under  the  latter  part  of  sub-section  4  of  the 
32nd  section,  the  winding  up  by  tiie  court  can  only 
be  on  the  petition  of  a  member  authorized  by  the 
consent  of  three-fourths  of  the  members ;  but  if  he 
had  that,  an  infant  might  present  a  petition.  I 
mention  that  for  the  reason  that  it  was  suggested 
that  it  was  a  strong  thing  to  say  that  an  inmnt  can 
take  the  Btep  of  consenting  to  a  dissolution  of  the 
society,  but  it  is  dear  under  that  clause  that  he  can 
do  that  very  thing  in  another  way,  with  the  proper 
anthoiibr.  Nor  can  it  be  said  that  the  prohibition  as 
to  an  inrant*s  voting  prevents  him  from  consenting  to 
a  dissolution.  I  confess  I  do  not  think  that  is  the 
meaning  of  the  word  voting,  and  I  do  not  think  voting 
inolndes  giving  such  a  consent  as  this.  There  is  no 
voting  in  the  ordinary  sense,  and  if  it  had  been 
intended  that  an  infant  was  to  be  disqualified  from 
consenting  to  a  dissolution,  I  think  there  would  have 
been  some  provision  providing  for  it.  The  fact  that 
certain  infants  signed  does  not  make  the  instrument 
invalid,  because  I  see  nothmg  to  prevent  an  infant 
from  giving  such  a  consent. 

^en  the  fourth  point  is  this :  There  are  five  cases 
where  shares  are  held  in  the  names  of  two  persons 
jointly,  one  only  of  whom  has  signed.  Now  this 
raises  a  diffarent  question  altogether.  Section  39  pro- 
videa  for  the  case  of  joint  hol<krs  of  a  share ;  but  that 
appears  to  be  an  interpolation  that  does  not  quite  fit 
in  with  the  Act.  Perhaps  it  was  intended  to  leave  to 
the  rules  of  the  society  to  point  out  what  was  the 
position  of  joint  holders  of  shares.  If  that  was  the 
intention,  it  has  not  been  carried  out  by  the  rules  in 
this  oase,  for  I  find  nothing  in  the  rules  dealing  with 
the  position  of  such  members.  Looking  at  the  third 
role,  however,  I  find  that  a  member  has  to  pay  an 
entrance  fee  of  one  shilling  per  share.  If  there  are 
half  a  dosen  members  holding  one  share,  however,  it 
wonld  be  strange  to  saj  that  six  separate  entrance 
fees  are  to  be  paid  by  six  persons  who  among  them 
only  hold  one  share.  That  seems  to  be  the  view  the 
socMty  have  taken,  and  the  rules  do  not  say  that 
the  munber  of  members  is  to  be  limited  by  the  number 


of  shares.  No  member,  however,  is  to  have  more 
than  one  vote  whatever  number  of  shares  he  has. 
Yet  if  six  persons,  holding  between  them  one  share, 
were  all  treated  as  members  they  would  have  six 
votes.  That  seems  an  extremely  umikdv  provision  to 
have  made.  The  confusion  that  would  arise  would 
present  insuperable  obstacles  in  the  working  of  the 
society.  I  do  not  think  it  necessary  to  go  through  the 
rules  of  the  society  in  detail,  but  it  seems  to  me  it 
would  be  impossible  to  work  them  unless  the  joint 
holders  of  shares  were  considered  as  one  person.  I 
think  that  view  is  the  correct  one,  and  therefore  you 
cannot  have  a  consent  given  in  respect  of  a  share 
unless  it  is  given  by  all  the  joint  holdm  of  that  share. 
I  do  not  see  how  a  person  who  holds  one-sixth  of  a 
share  can  ^ve  a  consent  which  in  any  way  affects 
the  otiier  joint  holders.  It  was  suggested  that  one 
might  sign  as  agent  for  the  rest,  and  I  am  not  pre- 
pared to  say  that  he  mightnot  so  sign  in  a  proper  way 
as  agent  for  the  others,  but  there  must  be  eviaence  to 
show  that  he  has  autiiority,  and  there  is  not  the 
slightest  evidence  here  that  the  persons  who  did  sign 
here  had  the  authority  of  the  other  joint  holders. 
That  reduces  the  number  of  si^^natures  on  the  deed 
to  110  instead  of  116,  and  the  original  deed  of  dissolu- 
tion is  therefore  invalid. 

Then  the  defendants  raise  another  point.  It  was 
said,  assuming  the  deed  to  be  invalia,  it  has  been 
cured  by  what  has  taken  place  since  that  time.  I  am 
sorry  to  say  I  do  not  see  mv  way  to  uphold  the  deed 
of  dissolution  by  reason  of  the  signatures  that  have 
been  subsequently  put  to  the  duplicate.  It  appears  that 
seventeen  new  signatures  have  been  added,  which 
would  raise  the  116  to  132,  and  it  was  admitted  that 
although  certain  persons  who  originally  signed  had 
since  ceased  to  be  members,  yet  if  these  seventeen 
were  added  the  diange  produced  would  make  the  new 
deed  a  good  one  in  point  of  numbers.  The  question 
is  whether  these  new  signatures  can  be  allowed.  I 
do  not  think  that  there  is  any  other  instrument  of  dis- 
solution than  that  which  has  been  registered.  If 
that  was  to  be  altered  in  any  way,  it  might  be  altered 
under  section  32  by  the  same  proceeding  which  the 
Act  requires  for  the  oriffinal  deed,  but  it  does  not 
sppear  that  anything  of  l£at  sort  has  actually  taken 
place.  Then  as  r^^urds  the  instrument  itself.  The 
Act  says  the  instrument  shall  be  registered,  and  shall 
be  binding  upon  the  members  of  the  society.  It  was 
said  that  tiie  provision  for  registration  did  not  make 
registration  a  condition  precedent.  It  can  only  be 
binding  upon  the  members  if  it  is  an  instrument  com- 
plete and  capable  of  bein^  registered.  How  does  it 
stand  at  present?  Original^  the  instrument  was 
perfectly  regular  in  that  respect— it  was  prepared  in 
auplicate  and  was  registered  in  the  manner  pro- 
vided by  the  Treasury  regulations.  One  of  these 
duplicates  was  sent  bad[  to  the  trustees,  and  has  had 
the  additional  signatures  placed  on  it.  That  is  a 
document  which  cannot  be  registered  at  present, 
because  the  parties  are  not  in  a  position  to  do  so.  It 
is  not  executed  in  duplicate.  As  regards  the  fresh 
signatures,  they  appear  on  that  copy  only,  and 
there  is  no  second  deed  upon  which  they  appear. 
It  seems  to  me  it  is  not  an  instrument  of  oiMOiution 
which  the  sodety  is  capable  of  registering  at  the 
present  time  and  m  the  present  form.  In  my  opinion 
they  cannot  register  it  at  all  now.  The  trustees,  who 
seem  to  me  to  bave  acted  very  fairly  and  properly  in 
the  matter,  subject  only  to  the  mistake  of  havins 
acted  on  a  deed  which  has  not  been  properly  executed, 
would  find  themsdves  in  a  very  difficult  position  if  I 
were  to  hold  that  the  deed  was  good,  oecause  they 
would  have  laid  themsdves  open  to  serious  penalties 
under  the  Act  of  1894  for  not  registering  within  the 
proper  time.    In  my  opinion,  however,  they  are  free 
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from  any  such  penalties,  because  the  instmment  is 
one  that  is  not  capable  of  being  registered  by  them 
as  it  now  stands.  I  do  not  say  there  is  anything 
to  prevent  the  sodely  from  appyling  to  its  pre- 
sent members  and  proceeding  to  pass  and  approve 
a  new  deed  of  dissolution,  if  they  can  get  the  proper 
persons  to  consent  to  it.  As  far  as  this  instrument 
goes  in  my  opinion  it  is  not  valid. 

Then  the  question  is  as  to  the  relief  to  be 
given.  The  plaintiff  asks  for  an  account  of  aU 
the  dealings  of  the  three  trustees  with  the  assets 
of  the  society  since  the  date  of  the  dissolution. 
In  my  opinion  that  is  not  a  relief  which  the 
present  plaintiff  is  entitled  to.  At  present  there 
IS  no  dissolution,  and  it  is  for  the  society  to  take 
proper  steps  to  settle  accounts  with  these  persons 
who  turn  out  not  effectually  to  be  appointed  trustees. 
The  society  are  the  persons  to  whom  they  must 
account,  and  it  is  for  them  to  consider  what  stops 
ought  to  be  taken.  If  the  plaintiff,  as  one  of  the 
members  of  the  society,  wishes  the  society  to  move, 
she  may  take  such  stops  as  the  rules  allow;  but  I 
cannot  at  her  instance  direct  such  an  account  as  this. 
The  next  claim  is  for  an  injunction  to  restrain  the 
defendants  from  selling  or  offering  for  sale  the  pro- 
pOTty  comprised  in  the  plaintiff's  mortgages.  I 
think  it  follows  from  the  deed  not  being  valid  that 
the  plaintiff  is  entitled  to  an  injunction  restraining 
these  trustees  from  offering  her  property  for  sale,  but 
it  must  be  qualified  in  this  way.  It  must  be  to  re- 
strain them  as  trustees  under  the  instrument  of  the 
20th  of  April,  1894,  from  proceeding  to  do  so.  I 
cannot  do  anything  that  would  have  the  effect  of 
preventing  their  sdling  the  property  if  they  should 
be  appointed  trustees  under  a  valid  instrument  of 
dissolution  that  may  hereafter  be  executed.  Therefore, 
holding  that  the  deed  must  be  set  aside,  I  hold  that  the 
defendants  cannot  proceed  to  sell  the  plaintiff's 
property  by  any  authority  derived  from  that  deed. 

The  plaintiff  then  claims  an  injunction  to  restrain 
the  defendants  from  intermeddling  with  the  society's 
assets,  and  I  propose  to  grant  that. 

Solicitors,  T.  A.  Dennison  &  Co, ;  George  Reader  & 
Co,,  for  Broad  &  RiggaXl,  Watford. 


April  20. 


a  B.  Div. 
(Pollock,  B.,  and 

Bruce,  J.)       ;  j 

Smith  v,  Hammond,  (a.) 

Practice — Writ — Defendants  address — Mistake  in  writ 
—Ord.  2,  r.  3. 

The  defendant  resided  and  carried  on  business  in  Tre^ 
land.  Be  was  served  in  England  with  a  writ  of  sum' 
mons  in  which  he  was  described  as  '*of  X.,  in  <A* 
county  of  Lancaster,'* 

Held,  that  the  mistake  as  to  the  defsmsknfs  address 
did  not  invalidate  the  torit 


Application  to  set  m&Ute  the  service  of  a  writ. 

The  defendaat  was  incorrectly  described  in  the 
writ  as  "of  Lytham,  in  the  county  of  Lancaster,*' 
wfaireas,  in  fact,  he  resided  and  earned  on  business  at 
Iiondonderry,  in  Ireland. 

The  writ  was  served  upon  the  defendant  in 
this  country,  and  he  entered  an  appearance  under 
protest. 

Loehnis,  for  the  defendant,  in  support  of  the 
application.— Ord.  2,  r,  3,  requires  that  **  the  writ  of 

(a.)  Beported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


summons  for  the  commencement  of  any  action  "  shall 
be  in  one  of  the  forms  in  Appendix  A,  Part  L  The 
form  given  is  as  follows :   "  To  C.  D.,  of  in 

the   county   of  ,**      If    the   defendant's 

address  is  wrongly  given,  the  writ  does  not  comply 
with  the  rules,  and  is  invsdid.  In  The  W,  A,  Sholton, 
36  W.  B.  659,  13  P.  D.  8.  Butt,  J.,  held  that  the 
omission  of  the  address  of  the  defendant  invalidated 
a  writ.  In  Sedgwick  v.  Yedras  Mining  Co,,  35  W.  R. 
780,  the  defendant  company,  which  had  no  place  of 
business  in  this  country,  was  described  as  of  an 
address  in  the  city  of  London,  and  the  court,  on  that 
ground,  set  aside  the  writ. 

He  also  referred  to  The  Hdenslea,  30  "W.  R.  616, 
7  P.  D.  57.  and  Zuccato  v.  Young,  38  W.  R.  474. 

Carver,  for  the  plaintifL — Ord.  4,  r.  1,  expressly  pro- 
vides that  the  address  of  the  plaintiff  shall  be  given  in 
the  writ,  but  there  is  no  such  rule  in  the  case  of  a  defen- 
dant ;  and  Fry  v.  Mo(yre,  37  W.  R.  565,  23  Q.  B.  D.  395, 
The  Helenslea,  and  Zuccixto  v.  Young  are  decisive  that 
an  incorrect  address  given  for  the  defendant  is 
immaterial.  In  Fry  v.  Moore  the  writ  was  issued  in 
the  ordinary  form  applicable  to  a  defendant  within 
the  jurisdiction,  the  defendant  being  out  of  the 
jurisdiction;  and  Lindley,  L.J.,  said :  "In  the  form 
in  which  it  was  issued  it  cannot  be  said  that  the 
writ  was  irregular,  because  the  plaintiff  might  have 
kept  it  with  the  view  of  serving  it  on  the  defendant  if 
he  should  come  within  the  jurisdiction.  The  writ 
therefore  cannot  be  set  aside  for  irregularity."  Fry 
V.  Moore  was  followed  in  Wilding  v.  Bean,  39  W.  R. 
40,  [1891]  1  a  B.  100. 

LoehniSy  in  reply. — In  Wilding  v.  Bean  the  only 
question  was  as  to  substituted  service.  In  Fry  v. 
Moore  the  irregularity  was  waived  by  asking  for  a 
stetement  of  claim. 

PoLLOOK,  B.— I  think  that  Mr.  Carver's  contention 
is  the  right  one  in  this  case.  I  have  no  doubt  that 
this  is  a  g^ood  writ.  There  is  nothing  in  the  rules  to 
show  that  the  words  in  the  form  in  the  appendix  to  the 
rules,  *'  To  G.  D.,  of  in  the  oonnfyof  ,'* 

are  anything  more  than  a  description  of  the  defendant, 
and  therefore,  if  the  address  is  wrongly  given,  it  is, 
in  the  words  of  North,  J.,  in  Zuccato  v.  Young,  the 
same  as  if  a  defendant  named  John  had  been  sued  as 
James.  The  mistake  is  not  one  which  substantially 
affects  the  defendant,  and,  in  my  opinion,  this 
application  fails. 

Bbuoe,  J. — I  am  of  the  same  opinion.  TheM  is  no 
express  provision  in  the  rules  requiring  a^  defendant*  s 
address  to  be  steted  in  the  writ,  whereas  in  the  case 
of  a  plaintiff  the  rules  explisidy  direct  that  the 
address  shall  be  given.  I  tmnk  the  distinction  was 
made  purposely ;  aad  in  my  opinion  we  ought  not, 
unless  DouxuA  to  do  so,  add  to  the  very  elaborate 
formatttfee  required  by  the  rules  with  r^^ard  to  the 
,  issuing  of  write.  It  is  true  that,  aocording  to  the 
forms,  the  address  of  the  defendant  is  to  be  given ; 
but  it  is  really  only  part  of  the  identification  of  the 
defendant,  and  a  mistake  as  to  that  does  not,  in  my 
opinion,  invalidate  the  writ. 

Application  dismissed. 

Solicitors  for  the  plaintiff,   Ince,  Colt,  A  Ince^  for 
Rigby,  Liverpool. 

Solicitors  for  the  defendant,  Rowcliffes,  Rawle,  4 
Co,,  for  Hill,  Dickinson,  &  Co,,  Liverpool. 
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April  17. 


a  B.  Div.  \ 

(Lord  BoBsell  of  Killowen,  f 

C.J.,  and  Wright,  J.)       I 

BXYNOLDS  V.  PbESTBION  URBAN  DISTRICT 
COTJNOIL.  (a.) 

Local  government — Highway — Encroachment  on — 06- 
shruction — Right  to  abate  nuisance — No  previous  con" 
viction — Urban  district  council — Public  Health  Act^ 
1875  (38  &  39  Vict,  c,  55),  a,  149- -  Local  Government 
Act,  1894  (56  <fc  57  Vict.  c.  73),  a.  26  (1). 

An  urban  dietrict  council  may  remove  any  obstruction 
to  or  encroachment  on  any  highway  vested  in  them  by 
section  149  of  the  Public  Health  Act,  1875,  without 
previously  taking  any  proceedings^  either  by  indictment 
or  summarily,  against  the  person  who  is  alleged  to  have 
caused  the  obstruction  or  encroachment,  but  they  do  so  at 
their  oum  risk,  and  the  onus  is  on  them  of  showing  that 
an  ohtiruction  or  encroachment  did  in  fact  exist. 

Appeal  by  the  defendants  from  the  decision  of  his 
Honour  Jadge  Lewis,  sitting  in  the  county  court  of 
Badnorshire,  holden  at  Presteign. 

The  plaintiff  was  the  owner  in  fee  umple  of  a 
oottage  and  garden  called  Paradise  Cottage,  Ghreen 
End,  in  the  parish  of  Presteign,  within  the  district 
of  liie  defendants,  the  Presteign  Urban  District 
Council.  The  action  was  for  damages  for  tte8i>a8S 
alleged  to  have  been  committed  by  the  defendants  in 
grubbing  n^  a  hedge  bounding  the  side  of  the  oottage, 
and  hj  cutting  the  hedges  round  the  garden,  and  by 
removing  a  post  and  wire  railings  round  the  garden, 
and  posts  erected  for  the  support  of  walls  round  the 
garden,  and  also  by  grubbing  up  a  flower  border 
growing  under  the  projecting  roof  of  the  oottage,  sll 
of  which  said  hedges,  posts,  railings,  and  flowers  were 
tho  property  of  the  plaintiff.  The  property  consisted 
of  a  cottage  and  garden  bounded  on  three  sides  ad- 
mittedly by  three  highway  roads.  In  front  of  the 
oottage  was  a  srnaU  garden,  and  beyond  that  a 
triangular  piece  of  open  land  bounded  on  two  sides 
by  two  of  the  said  highways,  and  ending  at  a  point. 

The  defendants  contended  that  across  this  piece  of 

land  was  a  highway  road,  upon  part  of  which  the 

plaintiff  had  placed  a  hedge.    On  the  5th  of  January, 

1896,  they  gave  the  plaintiff  notice  of  encroachments 

upon,  and  obstructions  to,  the  highway  under  section 

65  of  the  Highway  Act,  1835,  and  on  the  4tii  of 

March  they  gave  him  notice  to  remove  projections 

under  section  160  of  the  Public  Health  Act.  1875,  and 

section  69  of  the  Towns  Improyement  Clauses  Act, 

1847.     On  the  9th  of  April,  the  plaintiff  not  having 

complied  with  the  last  notice,  the  defendants  did  tha 

acta  complained  of.    The  plaintiff  brought  an  action 

to   recover  damages  for  the  alleged  trespass.    The 

jury  found,  as  facts,  that  the  hedges  did  encroach 

upon  the  highway  when  the  defenduits  cut  them, 

that  the  rails  removed  were  encroachments,  that  there 

was    a   highway  by  the  original   fence    across  tiie 

trianc^nlar  piece  of  land,  and  that  the  fences  removed 

from  the  triangular  piece  were  upon  the  highway. 

The  learned  county  court  judge,  however,  held  that 

the  defendants  had  no  authority  at  common  law  to  do 

vrhAt  they  had  done,  and  that  not  having  complied 

witli  ord.   10,  r.  18  (a),  of  the  County  Court  Bules. 

they  were  not  in  a  position  to  rely  upon  any  supposed 

statutory    right    under    the    Towns    Improvement 

ClAnaes  Act,  1847,  and  that  even  if  they  had  such 

•tattitory  right  they  were  not  protected  by  the  statute, 

inasmuch  as  they  had   actea  without  having  flrst 

obtained  the  conviction  of  the  plaintiff,  either  by 


(a.)  Reported  by  E,  O.  Stillwell,  Esq.,  Barrister- 
at-Iaw. 


summary   proceedings   or   by   indictment,    and   he 
therefore  gave  judgment  for  the  plaintiff^ 

From  this  judgment  the  District  Coundl  now 
appealed. 

W.  D.  Benson,  for  the  appellants. — ^The  lury  found 
that  there  were  encroachments  on  the  highway,  but 
the  judge  held  that  the  appellants  had  no  power  to 
abate  except  by  summary  proceedings  or  indictment. 
All  the  three  highways  were  repairaUe  by  the  defend- 
ants, the  roads  being  vested  in  the  District  Council,  and 
therefore  the  defendants  were  entitled  to  abate  the 
nuisance  without  taking  summary  proceedings  before 
justices :  Keane  v.  Reynolds,  2  E.  &  B.  748,  2  W.  B. 
Dig.  203 ;  see  remarks  of  Campbell,  C.J.,  where  he 
says  that  a  surveyor  of  highways  is  not  bound  to  wait 
for  a  conviction  before  he  pulls  down  encroachments, 
but  that  if  he  acts  without  a  conviction  ,he  acts  at 
his  peril :  Turner  v.  Ringwood  Highway  Board,  18 
W.  E.  424.  L.  B.  9  Eq.  418 ;  Bagshawe  v.  Buxton 
Local  Board  of  Health,  24  W.  B.  231,  1  Ch.  D.  220. 
There  is  a  common  law  right,  independent  of  any 
right  by  statute,  to  protect  the  public  way  and 
remove  encroachments.  By  section  26  of  the  Local 
Qovemment  Act,  1894,  it  is  the  duty  of  the  District 
Council  to  remove  all  obstructions  from  the  high- 
ways vested  in  them.  The  EQghway  Act,  1835  (5  &  6 
Will.  4,  c.  50),  s.  69,  does  perhaps  seem  to  imply  that 
a  conviction  is  necessary  first ;  bat  section  69  of  the 
Towns  Improvement  Clauses  Act,  1847  (10  &  11  Yiot. 
c.  34,  which  is  incorporated  by  section  160  of  the 
Public  Health  Act,  1875,  must  mean  that  in  default 
of  the  oocupier  removing  the  encroachment  the  com- 
missioners may  do  so,  and  may  recover  the  costs 
of  doing  so,  as  damages. 

[The  court  stopped  counsel.] 

Corner  {A.  Bertram  with  him),  for  the  respondent. 
— ^The  District  Council  is  a  body  created  by  statute, 
and  it  has  no  power  except  what  is  given  it  by 
statute.  The  statute  does  not  give  it  Sie  right  of 
deciding  what  is  or  what  is  not  an  obstruction  on  a 
highway.  Where  there  is  an  obstruction  on  the 
highway  to  a  private  individual  he  may,  if  special 
damage  is  done  to  him,  remove  it.  The  District 
Council  has  onlv  the  same  right  in  regard  to  the 
public  as  the  private  individual  has  in  regard  to  him- 
self :  Dimes  v.  PeOey,  15  Q.  B.  276 ;  see  judgment  of 
Campbell,  C.  J.,  at  p.  283 ;  Bateman  v.  Block,  21  L.  J. 
Q.  B.  406.  The  District  Council  had  no  right  to 
remove  the  alleged  obstruction  without  giving  ths 
occupier  the  opportunity  of  proving  that  it 
was  not  an  obstruction:  Hopkins  v.  Smethunck 
Local  Board,  38  W.  B.  499,  24  Q.  B.  D.  713 ;  Cooper : 
V.  Wandsworth  District  Board,  11  W.  B.  646,  32  L.  J. 
C.  P.  185.  Section  69  of  the  Towns  Improvement 
Clauses  Act,  1847,  does  not  apply. 

Lord  BnssBLL  of  Eillowsn,  C.J.— This  appeal 
must  be  allowed.  I  wish  to  make  clear  the  data  on 
which  our  judgment  rests.  The  plaintiff  compbuned 
of  oertain  acts  of  trespass  on  the  part  of  the  defen- 
dants. They  answered :  "  We  did  not  commit  any  tres- 
pass, all  we  did  was  to  remove  certain  encroachments 
on  our  property  which  you  placed  thereon."     The 

Questions  left  to  the  jury  exclude  the  supposition  that 
le  defendants  did  any  unnecessary  or  excessive  acts 
in  removing  the  alleged  encroachments,  and  the  jury, 
in  answer,  found  that  the  hedges  were  encroaching 
upon  the  highway  when  the  board  cut  them,  that  the 
posts  and  wires  taken  away  were  encroachments,  and 
that  the  fences  removed  from  the  triangular  piece  of 
land  were  upon  the  highway. 

The  flrst  fact  of  importance  to  note  is  that  es4sli 
one  of  these  highways  was  a  public  highway  repair- 
able by  tiie  inSskbitants  at  large  witun  the  urban 


4fi0 


THE  weeb:ly  reporter.     (Mky «.!««.)    voLXLnr. 


H.  C.    BsTNOLDS  v..PBB8TBiaK  Hbbajt  Distbiot  Goxtnoil.— Eibkwood  V,  Smith  &  Another.     H.  C. 


distriot.  It  would  ap|>ear  that  ap  to  the  year  1876 
there  was  no  Act  Testing  the  highways  in  any  looal 
board,  bat  no  donbt  they  were  under  the  control 
of  a  highway  board  or  some  other  authority. 
The  soil  was  vested  in  the  adjoinmg  owners. 
However,  by  section  149  of  the  Public  ^alth  Act, 
1876,  it  was  provided  that  all  streets  being,  or  which 
at  an^  time  become,  highways  repairable  by  the 
inhabitants  at  large  withm  any  urban  district  shall 
vest  in,  and  be  under  the  control  of,  the  urban 
authority.  Under  the  Local  Government  Act,  1894, 
the  defendants  as  distriot  council  succeeded  the  urban 
authority.  By  section  26  (1)  it  is  provided  that  it 
shall  be  the  duty  of  every  district  council  to  protect 
all  public  rights  of  way,  and  to  prevent  as  far  as 
possible  the  stopping  or  obstruction  of  any  such  right 
of  way,  where  we  stopp«ge  or  obstruction  thereof 
would  in  their  opinion  m  prejudicial  to  the  interests 
of  their  district,  and  to  prevent  any  unlawful  en- 
croachment on  any  roaonde  waste  witlun  their 
district. 

I  do  not  at  all  mean  to  say  that  there  is  not  some- 
thing in  the  contention  of  the  learned  counsel  for 
plaintiff  as  to  the  nature  of  the  right  of  the  District 
OounoQ  to  abate.  The  authorities  ought  not  to  act 
act  in  a  high-handed  manner,  especifJly  in  oases 
where  there  is  an  element  of  ooubt  In  such 
oases^  they  should  be  circumspect,  and  obtain  a 
judioial  decision  in  their  favour  before  taking  the 
law  into  their  own  hands.  If  they  do  not  do  so, 
they  run  the  same  risk  that  a  private  person  runs 
who  removes  such  an  obstruction;  and  the  burden 
would  be  upon  them  to  show  that  tiiere  was  an 
obstruction.  If  they,  however,  are  able  to  show 
that  an  obstruction  did  exist  on  property  vested  in 
them  under  the  Public  Health  Act  of  1876  they  would 
have  the  same  right  to  abate  as  is  possessed  by  a 
private  owner  under  similar  circumstances. 

A  private  owner  has  the  right,  if  any  special  damage 
is  done  to  him,  to  remove  the  obstruction,  and  in  the 
case  of  trees  it  is  not  necessary,  as  was  decided  in 
the  case  of  Lemon  v.  Webb,  [1896]  A.  0.  1,  43  W.  B. 
Dig.  126,  to  give  the  owner  notice  before  cutting 
away  any  branches  overhanging  his  property.  These 
highways  were  vested  in  the  defendants,  and  the  right 
to  remove  obstructions  follows  in  consequence.  I 
therefore  come  to  the  conclusion  that  the  defendants 
did  no  more  in  this  case  than  tkey  were  justified 
in  doing. 

It  seems  to  me  that  the  sections  which  apply  to 
this  case  are  section  149  of  the  Public  Health  Act, 
1876,  and  section  26  of  the  Local  Government  Act, 
1894. 

I  do  not  base  my  judgment  in  any  way  upon 
section  69  of  the  Highway  Act,  1836  (6  &  6  Will.  4, 
c.  60),  and  therefore  it  is  not  necessary  for  me  to 
touch  upon  that  section. 

Wbioht,  J. — I  entirely  agree,  and  for  the  same 
reasons.  I  will  only  add  that,  while  I  agree  that  as 
a  general  rule  it  is  not  desirable  that  a  district  coun- 
df  should  take  the  law  into  their  own  hands,  I  think 
it  is  doubtful  whether  under  the  spedal  circumstances 
of  this  case  any  other  remedy  was  open  to  the 
defendants,  for  I  am  not  at  all  sure  that  all  these 
obstructions  could  have  been  the  subject  of  an  indict- 
ment or  summary  proceedings,  and  therefore  I  think 
the  defendants  were  entitled  to  take  the  law  into  their 
own  hands. 

Appeal  allowed. 

Solicitors,  NorrUt  Aliens,  &  Cliapman,  for  Clifford 
Jom$^  Presteign ;  Meredith,  RoberU,  &  Mills,  for  E.  L. 
WaUis,  Hereford. 


Hlowen,  > 
t,  J.)      ) 


Q.  B.  Div. 
(Lord  Bussell  of  Eillowen,  \  April  14 

O.J.,  and  Wright,  '  ' 

Ei&xwooD  V.  Smith  and  Akothbb.  (a.) 

Promissory  note — Unnecessary  provisions — BiUs  of  Ex* 
change  Act,  1882  (46  &  46  Vict.  c.  61),  s.  83,  sub* 
section  3. 

A  document  provided  for  the  payment  of  a  certain 
sum  by  instalments  with  interest,  tlie  whole  to  become  due 
on  default  of  one  instalment,  and  that  **no  time  given  to, 
or  security  taken  from,  or  composition  arrangenenb 
entered  into,  with  either  party  hereto  shall  prejudice  the 
rights  of  the  holder  to  proceed  against  any  other  party" 

Held,  that  the  document  tvas  not  a  promissory  note. 

Appeal  of  the  plaintiff  from  the  county  court  of 
Hampshire. 

The  action  was  brought  on  a  document,  as  s 
promissory  note,  under  the  provisions  of  the  Summsrj 
Procedure  on  Bills  of  Exchange  Act.  1866  (which  Act 
is  by  section  7  of  the  Statute  Law  Be  vision  and  Civil 
Procedure  Act,  1883,  in  force  as  to  county  oourts). 

The  document  in  question  provided  for  the  payment 
of  certain  money  by  instalments  with  interest,  tiie 
whole  to  become  due  on  default  in  payment  of  one 
instalment.  The  document  contained  the  following 
proviso :  '*  No  time  given  to,  or  security  taken  from, 
or  composition  arrang^ents  entered  into,  with  eiihst 
party  hereto  shall  prejudice  the  rights  of  the  holder 
to  proceed  against  any  other  narty." 

The  county  court  judge  hela  that  the  document  wsa 
not  a  promissory  note,  and  gave  judgment  for  the 
defendants. 

The  Bills  of  Exchange  Act,  1882,  s.  83  (1):  "A 
promissory  note  is  an  unconditional  promise  in  writ- 
ing made  by  one  person  to  another  sSid  signed  by  the 
maker,  engaging  to  pay  on  demand,  or  at  a  fixed  or 
detemoinable  future  time,  a  sum  certain  in  money  to, 
or  to  the  order  of,  a  specified  person  or  to  besrar." 
(8)  **A  note  is  not  invalid  by  reason  only  that  it 
contains  also  a  pledge  of  oollateral  security  with 
authority  to  sell  or  dispose  thereof.*' 

Daldy,  for  the  plaintiff. 

«7.  E,  Bankes,  for  the  defendant. 

Davies  v.  Wilkinson,  10  A.  &  E.  98,  was  cited. 

Lord  BussBLL  of  Kuxowsn,  O.J.>-In  this  case 
the  point  is  a  small  one.  It  is  not  alleged  that  thif 
document  was  not  an  agreement  upon  which  the 
pladntiff  had  a  right  to  sue.  The  sole  point  is  whether 
the  instrument  was  one  of  a  certain  character,  and  one 
which  entitled  the  plaintiff  to  the  benefit  of  the 
summary  procedure.  That  procedure  is  restricted  to 
bills  of  exchange  and  promissory  notes,  indnding 
cheques.  On  the  whole,  though  with  some  doubt, 
I  come  to  the  conclusion  that  the  county  court  judge 
was  right  in  his  view  that  this  instrument  is  not  a 
promissory  note.  The  Act  of  1882  is  undoubtedly  in 
its  main  character  a  codification  of  the  existing  law, 
and  when  we  find  that  the  Act  introduces  into  the 
definition  of  a  promissory  note  additions  which  may 
be  made  to  a  note  without  destroying  its  negotiahfe 
character,  I  think  the  prudent  view  is,  to  take  the  Act 
as  saying  definitely  what  additions  may  and  iHiat 
may  not  be  introduced  into  a  promissory  note. 
Having  regard  to  the  provisions  of  section  81  (3)  of 
the  Act,  I  come  to  the  conclusion  that  this  instrument 
is  not  a  promissory  note,  and  therefore  is  not  within 
the  Act  under  which  these  summary  proceedings  were 
taken. 

(a.)  Beportedby  F.  O.  Bobinson,  Esq.,  Barrister- 
at-Law. 


VoLXUV.      iM.yso.1890.1       THE  WEEKLY  REPORTER. 


481 


House  of  Lobds. 


Hood  Babrs  v,  Hebiot  (No.  1). 


HouiE  of  Loeds. 


Weight,  J.,  concurred. 

Appeal  diamiB&ed;  leave  to  appeal  reff^eed. 

Solicitors  for  the  plaintiff,  Carthew  dt  Wheeler  ^  for 
Buekwell,  Brighton. 

Solicitors  for    the    defendants,    Friary  (Jhurch,  dt 
Adam$. 


March  24. 


j^oujse  of  l.otli0. 

From  G.  A.  ) 
(England).  ) 

Hood  Babes  v.  Hebiot  (Ko.  1).  (a.) 

Married  woman — Separate  estate — Bestraint  on  anticipa* 
tion — Arrears  of  income  accrued  he/ore  judgment — 
Execution, 

Where  a  married  woman  was  entitled  to  the  income  of 
property  for  her  separate  use  without  power  of  antictpa' 
tion, 

Heldt  t?uxt  arrears  of  income  which  had  accrued  due 
before  the  date  of  a  judgment  against  the  married  woman, 
aUhough  such  arrears  had  not,  at  the  date  of  the  judgment, 
actually  reached  her  hands,  were  liable  to  be  taken  in 
execution. 

Decision  of  the  Court  of  Appeal  in  Loftus  v,  Heriot, 
[1895]  2  Q.  B,  212.  43  W.  it.  Dig.  112,  reversed. 

Hood  Barrs  v.  Cathcart  (No.  2),  42  W.  B.  631, 
[1894]  2  Q.  B.  567,  and  Fillers  v.  Bdwards,  71  L.  T. 
788,  43  W.  B.  Dig.  Ill,  overruled  on  this  point. 

This  was  an  appeal  by  Mr.  Hood  Barrs  from  a 
decision  of  the  Ooi^  of  Appeal  in  Loftus  v.  Heriot, 
[1895]  2  a  B.  212.  43  W.  E.  Diff.  112  (Lord  Esher, 
M.B.,  and  K&j  and  A.  L.  Smith,  L.jj.),  reversing 
that  of  Day,  J. 

The  facts  and  the  whole  course  of  the  proceedings 
will  be  found  in  Lord  Herschell's  judgment. 

TJie  Appellant  in  person. — ^Until  Hood  Barrs  v.  Cath^ 
cart(No.  2),  42  W.  B.  631 ,  [1894]  2  a  B.  567,  and  Fillers 
T.  Edwards,  71  L.  T.  N.  Si  788,  it  was  never  held  that 
the  time  at  which  the  restraint  on  anticipation  ceased 
was  the  actual  receipt  \rf  tljie  married  woman.  The 
restraint  ceases  when  the  money  is  due:  Bennie  y. 
BUchie,  12  d.  &  Fin.  204,  234 ;  BowUy  v.  Unwin,  2 
Kay  &  J.  138,  4  W.  B.  Dig.  86 ;  Cox  t.  Bennett,  39 
W.  K,  401,  [1891]  1  Ch.  617 ;  Fitzgibbon  v.  Blake,  3 
Jr.  Cb.  Bep.  N.  S.  328;  Day^.  L.J.,  in  the  unreported 
case  of  Hulbert  v.  Cathcart  (Feb.  26,  1894);  Fybus  v. 
Smith,  3  Bro.  0.  G.  340 ;  Tullett  v.  Armstrong,  1 
BeaT.  1 ;  Hulme  t.  Tenant,  1  Bro.  0.  0.  16 ;  Moore 
▼.  Moore,  1  Coll.  54 ;  Stogdon  r.  Lee,  39  W.  B.  467, 
[1891]  1  a  B.  661 ;  Chassaing  r.  Farsonage,  5  Ves. 
15 ;  BaggeU  v.  Meux,  1  Ph.  627  ;  Harman  v.  Bichards, 
22  L.  J.  Ch.  1066;  In  re  Olanvill,  34  W.  B.  309,  31 
Ch.  D.  532;  Claydon  v.  Finch,  L.  B.  15  Eq.  266,  21 
W.  B.  Dig.  146;  Butler  v.  Cumpston,  17  W.  B.  24. 
L.  B.  7  Bq.  16 ;  Fike  v.  Fitzgibbon,  29  W.  B.  551,  17 
Ch.  B.  454. 

The  respondent  did  not  appear. 

The  House  took  time  for  consideration, 

liord  BEeesohell. — In  this  case  a  Mrs.  Loftus  ob- 
tained judgment,  on  the  15th  of  November,  1892,  for 
£39  9e.  debt  and  £4  12s.  costs,  for  goods  sold  and 
delivered  to  the  respondent,  a  married  woman.  Upon 
the    respondent's    marriage    certain   property   was 

(a.)  BeportAd  by  C.  H.  Oeaftoit,  Esq.,  Banister- 
at-Law. 


transferred  to  trustees  in  trust  to  pay  the  annual 
income  to  her  for  life  for  her  separate  use,  and  with- 
out power  for  her  to  anticipate  tbe  same. 

Before  the  date  of  the  judgment  there  were  arrears  of 
annual  income,  to  which  the  respondent  was  entitled, 
which  had  not  be«n  paid  to  her  by  the  trustees. 
On  the  10th  of  May,  1894,  Lawranoe,  J.,  made  an 
order  appointing  the  plaintiff  in  the  action  receiver, 
to  receive  so  much  of  the  accrued  interest  as  would 
satisfy  the  debt  and  costs,  and  further  ordered  that 
the  receiver  should  receive  so  much  of  the  property 
only,  as  waA  the  separate  property  of  the  defendant, 
not  subject  to  any  restriction  against  anticipation, 
unless  by  reason  of  section  19  of  the  Married 
Women's  Property  Act,  1882.  the  property  should  be 
liable  to  execution  notwithstanding  such  restriction. 
On  the  1st  of  April,  1895.  Dsy.  J.,  ordered  that  the 
receivership  order  just  referred  to  should  be  dis- 
charged and  set  aside,  except  as  to  the  income  of  the 
defendant  accrued  due  ana  pajrable  at  or  before  the 
date  of  the  judgment  sufficient  to  satisfy  the  plain- 
tiff's debt  and  ooeta.  On  the  same  day  he  continued 
an  interim  injunction  of  Wright,  J.,  restraining  the 
defendant  from  receiving  such  income. 

The  Court  of  Appeal  allowed  an  appeal  by  the 
defendant  from  these  orders  and  dischar^;^  the  orders 
of  Day,  J.  (see  the  report  of  Loftus  v.  Heriot,  [1895] 
2  a  B.  212). 

The  present  aj^pdlant,  having  paid  the  debt  and 
costs  of  the  plcuntiff,  and  obtained  an  assignment 
from  her,  was,  prior  to  the  hearing  of  the  appeal,  sub- 
stituted for  her  in  all  future  proceedings. 

The  ground  of  decision  in  the  Court  of  Appeal  in 
Loftus  V.  Heriot  was  that  the  appellant  was  not 
entitied  to  enforce  payment  of  his  judgment  out  of 
the  arrears  of  income  which  were  due  to  the  re- 
spondent at  the  date  of  the  judgment,  inasmuch  as, 
not  having  come  into  her  hands,  they  were  within 
the  restraint  upon  anticipation.  In  arriving  at  this 
conclusion  they  followed  the  views  expressed  in  the 
judgment  of  the  Court  of  Appeal  in  the  case  of  Hood 
Barrs  v.  Coihcart  {No.  2).  The  question  in  that  case 
arose  with  regard  to  rents  of  property  to  which  the 
defendant  was  entitled,  subject  to  a  restraint  upon 
anticipation,  which  had  accrued  due  after  the  date  of 
judgment.  But  the  reasoning  of  E[ay,  L.J.,  who  de- 
livered the  judgment  of  the  court  (42  W.  B.  631,  [1894] 
2  Q.  B.  567),  applied  also  to  a  case  where  the  inoome 
had  become  due  to  a  married  woman  before  the  date 
of  the  judgment,  but  had  not  yet  reached  her  hands. 
In  the  subsequent  case  of  Fillers  v.  Edwards  the 
decision  was  treated  as  governing  a  case  of  that 
description,  though  Idndley,  L.J.,  said:  "I  confess 
that,  but  for  the  decision  referred  to  of  Hood  Barrs 
V.  Cathcart,  I  should  have  thought  that  tiie  restraint 
on  anticipation  was  over  the  moment  that  the  money 
settied  to  the  married  woman's  separate  use  had 
become  due  and  payable  to  her.  ToAt  was  my  im- 
pression, founded  on  what  one  may  call  tradition. 
Moreover,  on  looking  into  the  cases,  I  think  that 
there  is  considerable  authority  in  support  of  that 
view." 

The  introduction  of  a  restraint  on  anticipation  in 
settiements  of  property  to  the  separate  use  of  a 
married  woman  is  of  comparatively  modem  origin. 
It  was  decided  in  Fybus  v.  Smith,  in  1791,  and  otiier 
cases  that,  though  property  was  settied  upon  trust  to 
pay  the  income  to  a  married  woman  for  her  septate 
use,  free  from  the  control  of  her  husband,  this  did 
not  prevent  her  from  assigning  her  interest  in  such 
income,  or  charjring  it  with  the  payment  of  her  hus- 
band's debts.  The  object  of  settbng  it  to  her  separate 
use  became  thus  defeated.  It  is  stated  in  a  note  to 
Fybus  V.  Smith  that  these  decisions  suggested  to  Lord 
Thurlow,  in  a  case  where  he  was  trustee,  the  intro- 
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daotion  of  a  clause  in  restramt  of  antioipation.  As 
far  as  I  have  been  able  to  ascertain,  the  earliest  form 
of  the  clause  against  anticipation  provided  that  the 
trustees  should,  from  time  to  time,  pay  the  inoome 
to  such  person  or  persons,  and  for  such  intents  and 
'  purposes,  as  the  married  woman,  by  writing  signed 
Mrith  her  own  hand,  should,  notwithstanding  her 
coverture  (but  so  as  the  same  was  not  by  way  of 
anticipation),  direct  or  appoint,  and  in  default  of 
appointment,  and  in  the  meantime,  pay  the  same  into 
her  proper  hands — see  OhoMaing  y.  Parwnagt^  where 
it  is  stated  that  a  dause  of  this  nature  had  been  intro- 
duced into  these  settlements,  in  consequence  of  the 
decision  in  Pyhua  r.  Smith,  A  dause  in  substantially 
the  same  form  certainly  continued  in  use  for  a  con* 
siderable  time.  It  will  be  obseryed  that  it  expressly 
empowered  the  married  woman  to  alienate  the  mcome 
after  it  became  due,  and  authorized  the  trustees  to 
pay  it  to  her  appointee.  It  was  only  when  the 
appcdntment  was  oy  way  of  antidpation  that  it  was 
prohibited.  Such  a  provision  was  regarded  as  a 
suffident  protection  for  the  wife  by  those  who  devised 
the  restramt  on  antidpation.  At  all  events,  it  is  dear 
that  they  did  not  regard  an  assignment  after  the 
income  became  due  as  made  by  way  of  antidpation, 
I  am  therefore  unable  to  agree  with  the  view  enter- 
tained by  E[ay,  L.  J.,  that  a  restraint  on  antidpation 
by  its  nature  forbids  an  alienation  before  the  fund 
reaches  the  wife's  hands,  although  the  income  be  due 
to  her  when  the  alienation  is  atte^^»ted•  In  more 
recent  times  the  clause  restraining  antidpation  has 
assumed  di£Eerent  forms,  but  its  purpose  and  effect 
have,  I  think,  always  been  the  sama  That  effect  was 
well  expressed  by  Lord  Cottenham  in  Bennie  v.  Ritchie, 
where  he  said  that  it  prevents  the  person  entitled  to 
the  income  for  her  separate  use  "  having  the  dominion 
tall  it  becomes  due.'*  The  restraint  on  anticipation 
does  not,  in  my  opinion,  prevent  her  disposing  of  it 
as  she  pleases  after  that  date.  However  she  may 
then  deal  with  it,  she  does  not,  I  think,  do  so  by  way 
of  .antidpation  any  the  more  when  it  is  in  the  hands 
of  a  trustee,  than  if  it  were  in  her  own  hands.  In 
conddering  whether  there  is  antidpation,  this  dr- 
cumstance  appears  to  me  whoUv  immateriaL  If  she 
persuaded  the  trustee  to  pay  the  income  to  herself 
before  it  became  due,  she  would  be  antidpating  it, 
and  the  trustee  would  be  guilty  of  a  breacn  of  trust, 
just  as  much  as  if  she  then  gave  a  charge  upon  it,  and 
the  trustee  recognized  the  doarge,  and  paid  the  money 
aooordioffly.^  So,  too,  after  the  mon^  becomes  due, 
I  think  she  is  not  antidpating  it,  whemer  she  receives 
it  herself  or  transfers  her  ri^ht  to  it  to  another.  Such 
an  act  does  not,  in  my  opimon,  fall,  on  any  reason- 
able construction  of  them,  within  the  words  of  the 
prohibition.  I  should  have  arrived  at  this  oondudon 
had  there  been  no  authority  on  the  point  one  way  or 
the  other,  but  there  is,  I  think,  ample  authority  to 
support  it. 
^  HameU  v.  M'DougdU,  8  Beav.  187,  the   very 

Suestion  arose  before  Lord  Langdale.  In  that  case 
le  trust  of  a  settlement  was  to  pay  the  dividends  of 
the  settled  properly  during  the  life  of  Mrs.  A.  to  such 
person  and  for  such  intereste  and  purposes  as  she  by 
any  writing  should  "  from  time  to  time  when,  and  as 
the  same  became  due,  and  not  by  way  of  assi^ment, 
charge,  or  other  antidpation,*'  direct  or  appomt,  and 
in  default  of  appointment,  into  her  proper  hands,  for 
her  sole  and  separate  benefit.  Mrs.  A.  purported  to 
charge  the  dividends  then  and  thenceforth  to  accrue, 
with  certain  debts.  A  petition  was  presented  for 
the  purpose  of  giving  effect  to  this  charge  upon  a 
fund  in  court.  The  Master  of  the  Bolls  said  that  to 
give  effect  to  such  a  charge  would  be  in  direct  con- 
tradictiou  to  the  lauguase  and  intention  of  the  settle- 
ment,  aod  he  must  therefore  refuse  the  petition 


« except  so  far  as  it  seeks  to  dispose  of  dividends 
already  accrued  due." 

In PtmiherUm  v.  M'Gilh  8  W.  B,  290, 1  Dr.  &  Sm.  2«8, 
a  testetrix  bequeathed  the  residue  of  her  estate  to  tras- 
tees  on  trust  to  pay  an  annuity  of  £300  to  a  married 
woman,  for  her  separate  use  without  power  of  antidpa- 
tion, and  appointed  her  executrix.  She  misappropriated 
assete  of  the  testatrix.  The  question  was  whethsr 
her  annuity  oould  be  applied  to  making  good  these 
misappropriations.  The  arrears  of  the  annuity  due 
amounted  to  a  oondderable  sum.  Kinderslev,  T.C., 
said  that  he  has  no  hedtation  in  coming  to  ^e  con« 
dudon  that  the  arrears  of  the  annuity,  "  whidi,  of 
course,  were  not  affacted  by  the  restraint  on  antidpa- 
tion," must  be  applied  in  making  good  the  misappro- 
priations. E[ay,  L.J.,  in  his  judgment  in  Hood  Bam  ▼. 
CcUhcart  {No,  2),  observed  that  the  restriction  in  that  aod 
other  cases  must  have  been  peculiarly  worded.  Toor 
lordships  have  been  f umished  with  an  extract  from  the 
will  wmch  created  the  annuity,  the  arrears  of  which 
were  in  question,  in  Pemberton  v.  M*GiU,  In  that 
case,  at  aU  evente,  there  was  nothing  peculiar  in  the 
wordine  of  the  restriction.  The  trustees  were 
directed  to  pay  the  annuity  by  four  equal  quarteriy 
payments  into  the  hands  of  S.  M.,  or  empower  her  to 
receive  the  same  during  her  life  for  her  own  sole  and 
separate  use,  free  from  the  control  of  her  present  or 
any  future  husband,  but  so  that  she  shall  not  have 
any  power  to  alienate  or  antidpate  the  same.  There  ii 
oertiunly  no  distinction  between  those  words  and  the 
languM^  used  in  the  settiement  upon  the  present 
respon^nt's  marriage. 

Li  the  case  of  iW  re  BrMe  12  W.  B.  562,  33 
L.  J.  Ch.  471,  the  trust  was  to  pay  the  inoome 
of  the  trust  moneys  from  time  to  time,,  when  and 
as  the  same  should  be  due  and  recdved,  but  not  by 
way  of  antidpation,  into  the  proper  hands  of  the 
beneficiary  for  her  sole  and  separate  use  and  bene- 
fit, and  it  was  declared  that  her  recdpto  in  writing 
should  alone  be  effectual   discharges  for  the 


The  beneficiary  having  executed^  assignment  by 
way  of  charge,  it  was  hdd  by  Knight-Bruce  and 
Turner,  L.J  J.,  that  it  was  only  operative  *'as  to 
any  arrears  which  had  accrued  due^'  at  the  date  of 
the  asdffnment. 

In  ^tzgibbon  v.  Blake  the  Lord  Chancellor  of 
Ireland  held  that  a  married  woman  could  dispose  of 
and  charge  the  arrears  of  inoome  settled  to  her 
separate  use  without  power  of  antidpation,  on  the 
ground  that  the  clause  against  antidpation  did  not 
apply  to  such  arrears. 

Other  cases  might  be  dted,  and  notably  Rowley  v. 
Unwin  before  Wood,  Y.O.,  in  whidi  the  same  view  of 
the  law  has  been  acted  upon.  And  I  am  not  sware 
of  any  deddon  until  a  quite  recent  date  which  is  in 
confiict  with  it.  It  was  assumed  to  be  correct  in  Cm 
V.  Bennett  in  the  Court  of  Appeal.  And,  indeed,  thai 
court,  previous  to  tiie  decision  in  Hood  Bam  v.  Oath" 
eati  (No,  2),  and  when  it  was  diffisrenUy  oonstitoted, 
appears  to  me,  in  Hulberi  v.  Cathcart,  to  have  laid 
down  the  law  in  complete  accordance  with  the  view 
which  I  am  asking  your  lordships  to  adopt 
XJnf ortunatdy,  that  case  was  not  reported,  and  it  does 
not  appear  to  have  been  brought  to  the  notioe  of  the 
learned  judges  before  whom  the  case  of  Hood  Bam  v. 
Catheati  {No,  2)  came  for  deddon. 

If  the  restriction  against  antidpation  be,  as  I  think 
it  is,  inapplicable  to  the  arrears  of  income  now  in 
question,  the  19th  section  of  the  Married  Women's 
Property  Act,  1882,  obvioudy  does  not  affieot  them. 

I  move  your  lordships  that  the  judgment  appealed 
from  be  reversed.  The  effect  of  this  vml  be  to  reaton 
the  orders  thereby  discharip^  They  have,  however, 
become  quite  ineffectual,  masmnoh  as  the  arrears  to 
which   they   applied    have    been   recdved   hj  Hm 
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respondent,  there  having  been,  unfortunately,  no 
ftay  pending  this  appeaL  The  respondent  must  be 
oiderod  to  repay  to  the  appellant  all  oosts  paid  by  him, 
and  to  pay  uie  oosts  ol  this  appeal. 

Lord  Macvaohten.— The  order  under  appeal 
depends  upon  the  proposition  that  it  is  not  competent 
for  a  married  woman,  entitled  for  her  separate  use 
without  power  of  anticipation,  to  dispose  of  income 
accrued  due  unless  and  until  it  reaches  ner  own  hands 
or  the  hands  of  her  ag^t.  This  proposition  was  laid 
down  for  the  first  time  in  1894  l^  the  Court  of  Api>eal 
in  Bood  Barrs  r.  Catheart  {No.  2).  There  is  nothing 
to  sunest  it  in  the  circumstances  which  orginaUy 
gave  nse  to  the  restraint  on  anticipation.  Nor  can  it, 
I  think,  be  supported  on  principle  or  on  any  grounds 
of  conTcnience,  or  on  authority. 

In  early  days,  when  the  effect  of  placing  a  married 
woman  in  the  position  of  tkfeme  iote  with  regard  to 
her  separate  property  came  to  be  understood,  there 
was  an  inchnation  to  treat  separate  income  as  a 
purely  personal  provision  intenoed  for  maintenance. 
Arguments  more  or  less  plausible  were  founded  on  the 
various  expressions  employed  in  the  copious  style  of 
conveyancmff  to  limit  or  develop  "  separate  use." 
Where  the  direction  was  that  the  income  was  to  be 
paid  "from  time  to  time,*'  it  was  arp^uedthat  the 
prescribed  mode  of  parent  was  inconsistent  with  an 
absolute  power  of  disposition.  But  the  authorities 
the  other  way  were  too  strong,  and  that  attempt 
failed.  The  usual  direction  that  the  income  was  to 
be  paid  "into  the  proper  hands'*  of  the  married 
woman,  and  tiiat  "  her  receipts  alone  were  to  be  a 
good  discharge"  was  not  more  efficacious.  The 
court  always  said  that  a  married  woman  might 
dispose  of  her  separate  estate,  **  and  her  assignee,'^ to 
use  Lord  Eldon's  words  in  Brandon  v.  Bobinson,  18 
Yes.  429,  "would  take  it ;  as  if  there  was  a  contract 
entitling  the  assignee,  this  court  would  compel  her  to 
ffive  her  own  receipt,  if  tiiat  was  necessary  to  enable 
Eim  to  receive  it."  Nor  did  words  requiring  payment 
to  be  made  on  "  personal  appearance  and  receipt " 
cany  the  matter  any  further,  tor  no  payment,  as  Lord 
Granworth  observed  in  In  re  Bo$$s  TrusUt  1  Sim. 
N.  S.  199,  could  be  made  into  her  proper  hands 
without  her  personal  appearance.  In  net,  these 
end  sudi  like  expressions,  however  stringent  they 
^mear  at  first  sight,  were  r^;arded  as  "only  an 
unfolding  of  all  that  is  impbed  in  a  gift  to  the 
separate  use." 

It  is  important,  as  it  seems  to  me,  to  bear  this  in 
mind,  because  the  error  into  which  the  Court  of 
Appeal  appears  to  have  fallen  comes,  I  think,  from 
treating  words  which  are  no  more  than  the  unfoldinff 
of  the  separate  use,  and  which  were  known  and  well 
understood  before  the  elanse  in  restraint  of  anticipa- 
tion was  invented,  as  belonging  to  and  forming  part 
of  that  clause,  or,  at  any  rate,  as  having  acquired 
some  new  force  or  efficacy  by  reason  of  their  connec* 
tion  with  it. 

Hie  clause  which  Lord  Thurlow  introduced  into 
IGm  Watson's  settlement,  and  which  soon  came  into 
general  use,  was  intended  to  prevent  married  women 
Sealhsg  with  their  income  in  advance.  It  was  designed 
to  prevent  the  mischief  which  happened  in  Pyhus  v. 
Bmiiht  where  a  lady  who  was  a  ward  of  court  and 
had  Uie  protection  of  a  settlement  framed  in  the 
master's  (mce,  made  away  with  all  her  property  in 
less  than  three  months.  The  clause  has  no  applica- 
tion to  arrears  of  income  actually  accrued  due. 
Indeed,  if  it  had  the  effect  which  the  Court  of  Appeal 
attributed  to  it,  it  seems  to  me  that  the  result  would 
be  misdiievous.  Everybody,  I  suppose,  would  coh- 
oede  that  in  limiting  income  to  the  separate  use  of  a 
married  woman  without  power  of  anticipation  the 


primary  intention  is  that  if  things  go  wrong  she  may 
have  a  sure  and  certain  provision  for  her  main- 
tenance. But  what  is  to  nappen  if  things  do  go 
wrong,  and  her  income  is  in  arrear  ?  Tenants  are 
sometimes  behindhand ;  mortgagors  are  not  alwavs 
prompt.  If  the  Court  of  Appeal  is  ri^ht,  it  might 
well  nappen  that  a  married  woman  with  an  ample 
provision,  and  striving  honestly  to  live  within  her 
mcome,  would  be  brought  into  great  straits.  If  her 
income  fell  into  arrear,  she  woi&  be  unable  to  pro- 
cure an  advance ;  she  could  make  no  contract  even 
for  the  necessaries  of  life.  It  is  all  very  well  to  pre- 
vent a  married  woman  from  gathering  the  fruit, 
which  will  be  hers  in  time,  before  it  becomes  ripe. 
When  it  is  ripe,  why  should  she  be  f  orbiddto  to  touch 
it?  Why  should  she  have  to  wait  until  it  falls  into 
her  lap  ?  Why  should  the  court,  in  its  seal  for  the 
security  of  her  property,  place  it  out  of  her  reach 
when  it  ought  to  be  in  her  pocket,  and  when,  per- 
haps, she  wants  it  most,  and  all  for  fear  it  should 
come  into  her  husband's  hands  F  So  long  as  things 
go  well,  there  is  no  reason  why  a  married  woman 
uiould  not  let  her  husband  have  her  income  if  she 
knows  mhat  she  is  about.  If  things  go  amiss,  there 
is  the  restraint  on  anticipation  ready  for  use,  and  as 
useful  for  all  practical  purposes  as  if  it  had  ^e  effect 
attributed  to  it  by  the  Court  of  Appeal,  and  without 
the  disadvantage  of  bringing  with  it  liability  to  a 
most  inconvenient  embargo. 

Take  another  case.  There  is  no  doctrine,  I  sup- 
pose, better  settled  than  this,  that  when  husband  and 
wife  are  living  together  the  wife's  separate  income, 
received  by  i^e  husband  with  her  permission,  to  be 
inferred  merely  from  conduct  and  ciroumstanoes, 
cannot  be  recalled.  The  rule,  according  to  Lord 
Cottenham  in  CkOon  v.  BidotU,  1  Mac.  &  G.  699, 
is  founded  on  broad  grounds  of  canvemence,  and 
is  necessary  for  the  peace  of  families.  Now,  a 
clause  restraining  anticipation  is  a  usual  clause. 
In  marriage  settlements  it  is  rarely  omitted.  And 
it  is  not  an  uncommon  thing  to  pay  the  wila|B 
income  to  the  husbsoid,  or  to  his  account  with  his 
bankers.  The  practice  prevails  equally,  whether 
there  is  a  restnint  against  anticipation  or  not, 
and  righ^  too,  as  the  law  stood  oefore  the  de- 
cision in  Hood  Barra  v.  Catheart  {No.  2).  But  if  the 
Court  of  Appeal  is  right,  every  payment  where  there 
is  a  clause  restraining  antadpatum  would  be  open  to 
question,  and  it  woufl  be  "  impossible,"  if  I  may  use 
Lord  Cottenham's  words,  "  to  tell  what  confusion 
might  not  be  introduced  into  a  family."  Your  lord- 
ships mav  remember  that  this  doctrine  was  lately 
considered  and  approved  in  this  House  in  the  case  of 
Edufard  v.  Cheyne,  13  App.  Cas.  385,  36  W.  B.  Dig. 
173,  and  applied  to  a  case  of  a  Scotch  alimentary 
provision,  where  a  claim  was  made  by  the  representa- 
tives of  the  deceased  wife  against  the  representatives 
of  her  deceased  husband. 

80  the  case  stands  apart  from  authority.  Is  there 
any  authority  to  be  found  for  the  proposition  which 
has  commended  itself  to  the  CJourt  of  Appeal? 
I  have  read  all  the  cases  referred  to  by  Kay,  L.J., 
but  I  cannot  find  in  any  one  of  those  cases,  or  in 
any  text-book  of  authorify,  even  a  casual  expression 
supporting  the  view  of  tiie  Court  of  Appeal,  or 
tending  to  show  that  the  question  has  ever  been 
regarded  as  an  open  question.  In  most  of  the  cases 
which  were  dtea  the  point  was  noticed  incidentally 
and  arose  without  argument.  But  the  stream  of 
authority  when  uniform  and  unbroken  is  not  less 
weighty  and  powerful  on  that  account.  There  are, 
however,  at  least  two  reported  cases,  one  in  England 
and  one  in  Ireland,  where  the  point  was  raised 
directly,  argued,  and  decided.  Those  two  cases 
have  stood  unchallenged  and  undoubted  for  forty 
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yearf.    Neither  the  one  or  the  other  seems  to  have 
been  referred  to  in  Hood  Barrs  r.  Cathcari  (No,  2), 

In  Rowley  v.  Unwin^  whioh  was  decided  by  Wood, 
y.C,  in  1855,  the  plaintiff,  a  married  woman,  was 
enUtled  to  the  inoome  of  £1,000  for  her  separate  use 
without  power  of  anticipation.  In  January,  1845, 
the  trustees  allowed  the  husband  to  receive  the  prin- 
cipal, on  the  understanding  that  it  should  be  secured 
by  a  mortgage  of  some  reu  estate  which  he  had  con- 
tracted to  buy.  The  mortgage  was  not  actually 
executed  until  February,  1849.  The  lady  separated 
from  her  husband  in  the  following  September.  Soon 
afterwards  she  filed  a  bill  against  the  trustees  and  her 
husband,  claiming,  among  other  things,  interest  on 
the  £1,000  from  we  time  when  the  sum  was  received 
by  the  husband  to  the  date  of  the  execution  of  the 
mortgage,  and  claiming  also  a  lien  on  the  mortgaged 
property  in  respect  of  such  interest.  The  case  was 
.  argued  for  the  plaintiff  by  Mr.  W.  M.  Jamee  and  Mr. 
G.  M.  Giffiftrd.  Everything  was  disposed  of  at  the 
conclusion  of  the  argument,  except  the  daim  to 
interest  on  the  £1,000.  ''If  that  point  is  to  be 
pressed,"  said  his  honour,  "  I  must  look  into  the 
authorities."  In  his  judgment  on  a  later  day  the 
Yioe-Chaneellor  pointed  out  that  the  wife  could  not 
beforehand  consent  to  the  husband  receiving  the 
interest,  and  that  during  the  period  in  question  the 
husband  had  had  the  use  of  the  money,  for  which  he 
was  bound  to  pay  interest.  The  case,  he  said,  was 
the  same  fis  if  the  husband  had  given  a  mortgage  for 
it ;  hQ  would  then  have  been  indebted  for  interest  to 
the  wife  de  anno  in  annwrit  and  if  the  wife's  trustees 
had  apx)ointed  a  receiver  who  had  paid  the  rents  of 
the  mortgaged  property  to  the  husband,  it  would  fall 
within  the  ordinary  rule  which  precludes  a  wife  from 
recovering  the  past  income  of  her  separate  estate  upon 
the  ground  of  a  supposed  gift  by  her  of  such  iucome 
to  her  husband.  He  could,  he  added,  draw  no  dis- 
tinction between  moneys  in  the  hands  of  the  hus- 
band, the  interest  of  which  the  wife  mi^ht  have 
claimed,  and  moneys  out  on  mortgage.  His  honour 
therefore  declared  that  the  plaintiff  was  not  entitled 
to  the  arrears  of  interest  which  she  claimed.  I  cannot 
imagine  a  case  raising  the  question  more  directly, 
or  in  a  manner  more  favourable  to  the  claimant. 

In  Ireland,  Blackbume,  L.C.,  came  tq  a  similar 
decision,  after  argument,  in  the  case  of  Blake  v.  Fitz^ 
gibbon, 

1  have  not  said  anything  about  the  form  or  extent 
of  the  order  which  was  discharged  by  the  Court  of 
App^.  The  point  was  touched  upon  in  the  course 
of  the  argfument.  But,  as  it  is  immaterial  for  the 
present  purpose,  it  seems  better  to  leave  it  for  future 
consideration. 

I  cannot  help  expressing  my  regret  that,  under  the 
circumstances,  the  Court  of  Appeal  did  not  think  it 
proper  to  hold  the  fund  in  medio  pending  the  appeal 
to  your  lordships'  House,  and  to  put  the  respondent's 
Bohcitors  on  terms  to  repay  tiie  costs  in  the  event  of 
the  appeal  being  successful. 

The  appeal,  in  my  opinion,  ought  to  succeed,  but  I 
am  afraid  success  will  be  only  a  barren  victory. 

Lord  MOBBis  and  Lord  Shand  concurred. 

Judgment  appealed  from  reversed.  The  respondent  to 
pay  the  appellant  all  costs  paid  by  him,  and  to  pay  the 
costs  of  the  appeal. 

Solicitors  for  the  appellant,  Hood  Barrs  dk  Co, 


Mays. 


(Sourt  Of  9ppeaU 

From  Chan  Div. 

(lindley,  Lopes,  and  , 

Kay,  L.JJ.) 

[and  Chan.  Div.] 

(North,  J.) 

In  re  Wabd,  (a.) 

Solicitor  —  Costs  —  Taxation  —  Several  biUs  —  Order  of 
course  to  tax  one  only, 

A  solicitor  to  whom  a  balance  of  £101  lbs,  wai  due 
upon  seven  biU4  gave  up  the  dienfs  documents  upon  pay* 
menJt  of  £50,  undertaking  to  return  any  sum  found  dte 
from  him  upon  taxation.  He  afterwards  unrote  aoospt- 
ing  the  £50  in  full  discharge  of  aU  claims.  No 
answer  was  given  to  this  letter,  biU  a  common  order  of 
course  to  tax  one  only  of  the  bills  was  obtained  by  tht 
client. 

Held,  that  the  order  of  course  was  right  under  tht 
circumstances. 

Appeal  from  North,  J. 

In  the  month  of  March,  1895,  B.  H.  Ward  was 
instructed  by  the  Hand-in-Hand  Investment  and 
Mortgage  Co.  (limited)  to  act  as  their  solicitor,  and 
he  acted  as  their  solicitor  accordingly  up  to  the  16th 
of  November,  1895,  when  he  received  uotioe  of  change 
of  solicitor  in  a  pending  action  and  a  retainer  of 
another  solicitor.  Seven  bills,  amounting  to  £261  15s. 
in  all,  were  due  to  Mr.  Ward,  and  payments  on 
account  of  £160  had  been  made.  A  balance  of 
£101  15s.  was  due,  and  the  papers  were  handed  over 
on  payment  of  £50  more  on  the  31st  of  December. 
On  the  1st  of  January,  1896,  Mr.  Ward  wrote  offmng 
to  accept  the  £50  instead  of  the  £101  158.  The  letter 
is  set  out  in  the  judgment. 

On  the  27th  of  January,  1896,  an  order  of  course  to 
tax  only  one  of  the  seven  bills  was  obtained,  and  it 
was  now  sought  to  set  this  order  aside. 

Cordery,  for  the  motion.— The  order  is  irregular, 
being  a  common  order  to  tax  part  only  of  one  large 
bill,  or  at  all  events  one  only  of  the  bills  delivered 
by  Mr.  Ward.  The  other  bills  have  not  been  paid  or 
settled,  Mr.  Ward's  offer  to  accept  £50  in  full  settle- 
ment has  not  been  accepted,  and  a  balance  may  be 
found  due  to  him.  On  payment  of  one  bill  the  solici- 
tor is  ordered  to  give  up  papers  upon  whioh  he  has  a 
lien  for  unpaid  bills. 

He  cited  Holland  v.  Gwynne,  In  re  Byrch,  8  Beav. 
124;  Law  Y,  Gould,  21  Beav,  481;  In  re  Wavdl, 
22  Beav.  634 ;  /n  re  YeUs,  33  Beav.  412,  12  W.  K. 
Ch.  Dig.  101. 

Beddall,  for  the  client.— The  other  bills  have  all,  in 
fact,  been  paid,  and  tbe  common  order  is  right  The 
cases  cited  have  no  application  to  the  present  c 

Cordery  replied. 

NoBTH,  J. — ^In  my  opinion  this  order  was  ^ 
obtained.  There  are  two  objections  made  to  it. 
that  it  is  one  large  bill  of  coste,  and  that  tiie  client 
who  applied  to  tax  has  got  an  order  that  part  of  that 
only  is  to  be  taxed.  I  do  not  think  that  that  is  a 
correct  statement  of  the  facts.  If  there  were  seven 
bills  delivered  by  the  solicitor  to  the  client,  all 
relating  to  totally  different  matters,  they  might  pos- 
sibly have  been  all  included  in  one  MlTbat  as  a 
matter  of  fact  they  were  not  They  were  kept  quite 
distinct,  and,  although  to  a  considerable  extent  Uiey 
were  treated  as  one,  they  were  in  ^Mst  at  tbe  time 
kept  separate  because  they  were  different  bills.    In 

(a.)  Beported  by  B.  C.  Maokenzib  and  G.  B. 
HAi'lLTOir,  R«qs.,  Barristers-at-Law. 
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mvopmionit  is  impossible  to  say  that  these  seven 
Hub  are  one  bill,  or  are  merely  chapters  or  lei^ets 
fozming  part  of  a  bill.  They  are  seven  bills,  and 
tiierefore,  that  being  so,  it  is  open  to  the  dient  to  pro- 
ceed by  order  of  course  to  tax  one  of  them ;  unless, 
indeed,  the  second  objection  is  well  founded,  and  that 
18  this. 

It  is  assumed  that  there  were  seven  bills  due 
from  the  dient  to  the  solicitor,  and  it  is  said  it  is  not 
open  to  the  dient  to  proceed  to  tax  one  of  these  bills 
without  taxing  the  others,  especially  when  the  order 
of  oonrse  obtained  contains  at  the  end  of  it  an  order 
that  "upon  payment  by  the  petitioners  to  the  said 
ft)lioitor  of  what  ma^  be  certified  to  be  due  to  him  as 
aforesaid,  or  in  case  it  shall  appear  that  there  is  noth- 
iDg  due  to  him,  he,  the  said  solidtor,  shall  deliver  to 
the  petitioners  upon  oath  all  deeds,  books,  {Mtpers, 
and  writings  in  nis  custody  or  power  belonging  to 
the  petitioners."  A  certain  sum  is  found  due  upon  it, 
and  upon  payment  of  that  certain  sum  the  solidtor. 
it  is  said,  is  ordered  to  deliver  up  all  deeds,  books, 
papers,  and  writings,  although  he  has  a  lien  upon 
many  of  them  whicm  are  hdd  by  him  in  respect  of 
other  bills  he  has  against  the  dient. 

It  is  said  there  is  authority  on  the  point.    I  think 
it  right  to  say  that  there  are  authorities  showing  that 
when  there  are   several  bills    open   and  unsettled 
between  a  solidtor  and  client  you  could  not  bv  an 
order  of  course  get  one  taxed  without  the  others. 
But  in  the  present  case  the  drcumstances  are  very 
peculiar.    The  seven  bills  amounted  together  to  the 
sam  of  £261  15s.    There  were  three  payments  on 
account,  amounting  altogether  to  £160,  and  the  cash 
account  ahows  a  balance  due  of  £101  15s.    The  dient 
wanted  to  have  the  papers,  and  got  them  from  the 
soJidtor  cm  the  terms  of  pa^g  him  £50  more,  and  he 
handed  them  over  to  the  dient,  and  gave  this  note : 
"  In  consideration  of  your  handing  to  me  a  cheque 
for  the  £50  deposited  with  you,  I  nereby  undertake 
to  return  to  you  any  sum*  that  may  be  found  due 
from  me  on  taxation  of  my  biUs  delivered. — Dated 
this  Slst  day  of  December,  1895."    So  that  we  have 
it  contemplated  that  there  was  a  possible  taxation  of 
the  hills,  and  this  was  an  undertaking  to  hand  back 
any  excess,  that  mieht  turn  out  on  sudbi  taxation  to 
have  been  recdved  by  the  solidtor.    Then  the  next 
day  the  solidtor  writes  this :  *'  Beferring  to  my  derk's 
interview    with    you    yesterday,    it    is    not    my 
intention  to   take   any   further  trouble   to   obtain 
payment    of    any   balance   that    might   be   found 
to   be  due  to    me    in   the   event    of   a   taxation 
of  mj  bills  of  costs,  and  I  therefore   accept   the 
£50  in   full  discharge  of  all  claims  by  me  against 
the  company  so  far  as  I  am  concerned,  and  you 
will  therefore  please  treat  the  £50  as  the  balance  due 
on  the  oaah  account,  and  not  the  £101  15s.  as  appears 
by  the  said  account."     So  that  then  he  saia :   "I 
accept  £60  in  fulL    I  shall  then  have  received  £210, 
and  I  accept  that  in  full  satisfaction  of  all  these 
bills."       That,  of  course,  did  not  prevent  the  client 
taxmg  thie  bills  if  he  liked ;  but  the  client  proceeded 
to  tax  one  and  not  the  rest — that  is   to  say,  the 
dient  accepted  the  offer  that  had  been  made,  subject 
to  the  taxation  of  the  bill  which  the  client  did  not 
choose  to  accept  at  the  amount  at  which  it  was  de- 
livered; 0O  if  acceptance  were  necessary  it  is  accept- 
ance enough  of  the  offer  made  there. 

The  result  is  this— that  one  bill  only  is  being 
taxed ;  but  all  the  bills  have  been  paid  in  full,  subject 
to  the  aolidtor  repaying  to  the  clients  any  sum 
which  he  has  recdved  in  excess  of  his  daim,  and  upon 
the  solicitor  being  paid  in  fuU  the  right  of  the  dient 
to  have  the  deeds  handed  up  is  a  matter  of  course, 
acd  I  see  no  impropriety  therefore  under  the  present 
drciunstaaces  in  the  oraer  being  made  in  that  shape 


when,  in  point  of  fact,  the  client  is  to  sajr  which  bill 
shall  be  taxed,  and  ibe  only  one  sdected  is  taxed. 

It  cannot  be  said,  and  the  solidtor  cannot  complain, 
that  he  is  ordered  to  deliver  up  the  deeds  when  there 
is  something  due  to  him,  wnen  the  only  question 
between  the  parties  is  whether  he  has  been  exactly 
paid  or  overpaid.  If  anything  might  happen  to  be 
found  the  other  way  as  due  to  him,  then  I  would  agree 
that  it  would  be  wrong  to  obtain  an  order  of  course 
containing  terms  that  on  the  taxation  of  one  bUl  all 
documents  diould  be  given  up.  Having  regard  to  the 
question  between  the  parties,  it  seems  to  me  that  the 
order  of  course  was  rieht  in  this  case.  The  cases  referred 
to  1]^  Mr.  Cordery  dearly  establish  the  propodtions 
there  contcoided  for»  but  this  case  is  outside  them 
altogether. 

From  this  deddon  the  solicitor  appealed.  The 
appeal  was  heard  on  the  8th  of  May,  1896. 

Cordery,  for  the  appellant,  rdied  on  the  same 
authorities  as  in  the  court  bdow,  and  on  In  re 
Johnson  and  WecUherley,  36  W.  B.  374,  37  Oh.  D.  433. 

Beddall,  for  the  respondent,  was  not  called  upon. 

LiNDLET,  L.J.— I  do  not  think  that,  after  that 
explanation  as  to  the  letter  of  the  1st  of  Januaryi 
1896,  there  is  anything  whatever  in  this  application. 
There  were  several  bills,  and  not  one  only,  and  there 
is  no  difficulty  about  the  matter  except  posdbly  the 
suggestion  tliat  the  other  bills  might  be  taxed.  But 
after  that  letter  it  is  plain  that  none  of  them  could  be 
taxed  on  the  application  of  the  solidtor,  and  that  no 
injustice  is  done  by  this  common  order  to  tax.  I 
think  North,  J.,  was  quite  right  in  refusing  the 
motion  to  discharge  that  order.  There  is  really 
nothing  more  in  it.  The  appeal  must  be  dismissea 
with  costs. 

Lopes,  L.J.— I  agree. 

Kay,  L.  J. — I  also  agree. 

Appeal  diemieaed. 

Solidtors,  B.  E.  Ward;  G.  B.  Crook. 


From  Q.  B.  Div. 
(Lord  Esher,  M.B.,  A.  L. 


Smith  and  Bigby,  1L.^^,) 
[and  Q.  B.  Div.] 


March  31; 
May  6. 

(Day  and  Lawrancer  JJ.) 

Beg.  v.  Jtjstiobb  op  London,  (a.) 

Poor  law  —  Bating  —  Appeal  —  AeeeBiment  commiUee 
appearing  by  their  derK'—Bight  of  clerk  io  he  heard — 
Order  of  the  County  of  London  Quarter  Se$$ion$, 
1890,  r.  10— Valuation  (MetropoHs)  Act,  1869  (32  Jb 
33  Vict.  c.  67),  M.  27,  62. 

Under  section  62  of  the  Valuation  {Metropolis)  Ad, 
1869,  which  provides  thai  **an  assessment  committee 
may  appear  on  any  appeal  ly  their  clerk,**  the  clerk  is 
not  entitUd  to  he  heard  in  court  for  the  purpose  of 
signifying  his  consent  to  an  agreed  order, 

Bule  nisi  directed  to  the  justices  of  the  county  of 
London  to  show  cause  why  a  writ  of  mandamus  should 
not  issue  commanding  them  to  allow  the  assessment 
committee  of  the  parish  of  St.  Mary,  Islington,  to 
appear  by  their  derk  upon  the  hearing  of  an  appeal 
against  an  assessment  of  certain  premises,  and  to  give 
the  necessary  consent  to  the  alterations  in  the  valua- 
tion list  according  to  agreed  terms. 

A  notice  of    appeal  to  the   Ck>unty  of  London 

(a.)  Beported  by  Ebskinb  Bxm  and  W.  F.  Ba&eTi 
Esqs.,  Banister8*at-Law. 
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Qaarfcer  Seesions  had  been  aenred  underthe  Valuation 
fMetropolis)  Aot,  1869,  by  Messrs.  T.  B.  Roberts 
(Limited)  against  an  assessment  of  their  premises  in 
the  parish,  and  the  assessment  oommittee  appeared 
by  their  derk  as  respondents  to  the  appeal. 

Before  the  date  fixed  for  the  hearing  of  the  appeal 
terms  had  been  arranged  between  Messrs.  Boberts 
and  the  assessment  oommittee,  by  which  it  was 
agreed  that  a  redaction  in  the  assessment  shonld  be 
allowed,  and  that  the  necessary  alterations  shonld  be 
made  in  the  list. 

In  porsnanoe  of  insLruclious  from  the  assessment 
oonmiittee  their  derk,  who  was  not  a  solicitor  or 
a  barrister,  appeared  before  the  Ck>iirt  of  Qoarter 
Sessions  to  give  consent  on  their  behalf  to  the  altera- 
tions in  the  valuation  list,  when  the  chairman  refused 
to  hear  him  or  to  accept  his  consent  on  behalf  of  the 
committee,  upon  the  ground  that  by  rule  10  of  the 
Orders  of  the  Ck>unty  of  London  Quarter  Sessions, 
1890,  consents  must  be  signified  by  counsel. 

On  the  application  of  the  assessment  committee  the 
court  granted  a  rule  nisi  for  a  mandamuB  as 
abore. 

By  section  62  of  the  Valuation  (Metropolis)  Act, 
1869  :  **  Ah  assessment  committee  may  appear  on  any 
appeal  by  their  derk." 

Bj  section  27 :  « The  justices  in  assessment 
sessions"  (now  the  Quarter  Sessions  for  the  Ck>unty 
of  London  under  the  Local  Gbvemment  Act,  1888, 
s.  42,  sub-section  10)  *'  may,  with  the  approval  of  one 
of  her  Majesty's  principal  Secretaries  of  State,  make 
orders  from  time  to  time  for  the  purpose  of  reg^ulat- 
ing  the  proceedings  on  appeals  to  Uiem  under  this 
Act" 

By  rule  10  of  the  Orders  of  the  Oounty  of  London 
Quarter  Sessions,  1890,  made  and  approved  under 
section  27 :  '*  Consents  shall  be  signifieoby  counsd  in 
open  court." 

Sir  E.  Clarke,  Q.C.  {H.  Avory  with  him),  showed 
cause  against  the  rule. — ^The  derk  to  the  assessment 
committee  has  no  right  under  section  62  of  the 
Valuation  (Metropolis)  Act,  1869,  to  be  heard  on  an 
appeal.  That  section  merdy  gives  the  assessment 
committee  the  riffht  to  «  appear,"  that  is,  enter  an 
appearance,  by  their  derk,  out  it  gives  the  derk  no 
rijifht  to  be  heard  in  court  Bule  10  of  the  Orders  of 
the  OounW  of  London  Quarter  Sessions,  1890, 
regulates  the  proceedings  on  an  appeal  where  consent 
to  an  agreed  order  must  be  given.  That  rule  is 
therefore  authorized  by  section  27.  If  the  derk 
were  permitted  to  appear  in  Ihis  case  he  would  also 
be  entitied  to  claim  tiie  right  to  appear  and  be  heard 
upon  the  argument  of  any  case.  Rey.  v.  The 
Assessment  Committee  of  8t,  Mary  Abbattt  KensingUm, 
39  W.  B.  278,  [1891]  1  a  B.  378,  is  not  an  authority 
in  support  of  the  right  of  the  derk  to  be  heard  at 
quarter  sessions,  b^use  in  that  case  it  was  only 
hdd  that  there  was  nothing  in  the  Act  of  1869  to  pre- 
vent a  ratepayer  being  heard  by  his  agent  before  an 
assessment  committee.  In  Collier  v.  Bicks,  2 
B.  &  Ad.  663,  it  was  dedded  that  no  person  had  by 
law  a  right  to  act  as  an  advocate  on  the  trial  of  an 
information  before  the  justices  of  ihe  peace  without 
their  permission.  In  The  London  Engineering  Co,  v. 
Ootvan,  16  L.  T.  N.  S.  573,  it  was  ruled  at  nisi  prius 
that  an  attorney  could  not  consent  to  a  verdict  on  the 
part  of  his  client,  and  that  counsd  must  be  instructed. 
The  giviv'g  of  consents  is  not  a  mere  formality,  for 
it  does  not  follow  as  a  matter  of  course  that  the 
court  will  make  the  consent  order,  for  a  party  might 
consent  to  something  contrary  to  the  provisions  of 
the  ~Actr~  Further,  ind^>enaentiy  of  anv  statute, 
there  is  an  inherent  jurisdiction  vested  in  all  courts  by 
common  law  to  determine  whom  they  shall   give 


audience  to.  There  is  ample  authority  for  saying 
that  the  courts  have  power  to  regulate  their  own 
procedure. 

The  following  Acts  were  also  referred  to :  Oounty 
(Courts  Act,  1888,  s.  72;  Public  Health  (London) 
Act,  1891,  s.  123;  Poor  Law  Act,  18i4,  s.  68. 

T.  W.  ChiUy,  in  support  of  the  rule.— Section  62 
of  the  Act  of  1869  gives  the  derk  to  the  assessment 
committee  the  right  to  be  heard  upon  an  i^peal  to 
siffnify  their  consent.    All  the  cases  dted  are  cases  in 
which  someone  has  claimed  the  right  to  jy^P^v  ■• 
advocate  or  otherwise  for  somebody  dse.    Tim»  derk 
does  not  daim  to  appear  for  the  committee  as  either 
counsd  or  advocate;   he  claims  simply  that  he  is 
entitled  to  sive  formal  consent  to  an  action  which  has 
been  settled,  as  representing  the  assessment  com- 
mittee.   Bule  10  is  uUra  vires,  because  no  court  oftn 
have  a  right  to  say  that  a  litigant  may  not  i^ipear 
before  them  in  person.     The  assessment  committee 
is  a  public  body,  and  can  appear  before  any  court  fas 
other  public  bodies)  individually  or  collMtivdy  py 
representation.    The  derk  to  the  committee  is,  under 
the  circumstances,  in  the  pontion  of  an  ordinary  in- 
dividual who  desires  to  appear  in  person.    There  are 
similar  provisions  to  be  found  in  the  Pnblio  Heal& 
(London)  Act,  1891,  s.  123;  Local  Gbvemmeot  Act, 
1894,  Sdiedule  I.,  Part  11.,  rule  16.    The  consent  to 
an  order  on  n>peal,  agreed  to  out  of  court,  is  a  mere 
formality,  and  it  would  be  unreasonable  to  require  the 
committee  to  incur  the  expense  of  instructing  counsel 
merdy  to  consent 

Day,  J.— This  rule  must  be  discbar^pd.  Indepen- 
dentiy  of  the  authorities  dted,  the  justices  have  a 
right  to  say  whether  they  will  give  audience  to  the 
derk  of  the  assessment  committee  or  not.  The  right 
to  decide  that  question  is  an  inherent  right  vested  in 
all  courts  by  common  law,  and  it  has  not  been  shown 
that  the  right  has  been  ti^en  away  from  the  court  of 
quarter  sessions  by  any  stiktute. 

It  was  contended  that  section  62  of  the  Valuation 
^etropolis^  Act,  1869,  limited  the  power  of  the 
Court  of  Quarter  Sessions  by  providing  that  the 
assessment  committee  could  appear  by  their  derk, 
but  that  section  is  satisfied  by  saying  that  the  assess 
ment  committee  need  not  attend  mdividually,  but 
may  be  brought  before  the  court  by  their  dei^  who 
is  also  empowered  to  recdve  service  on  their  bdialf. 
The  statute  provides,  for  the  convenience  of  all  parties, 
that  the  clerk  should  represent  them  and  act  on  their 
behalf.  For  the  same  reason  he  may  i^point  a 
solidtor  or  counsd,  but  he  has  no  power  to  i^pear 
himself  in  court  as  their  counsd  or  advocate.  He  ii 
not  the  assessment  committee,  he  is  not  a  suitor  in 
person ;  and  cannot  claim,  as  he  might  otherwise,  the 
right  of  arguing  in  opnn  court  his  appeal  in 
person. 

Bale  10,  it  was  contended,  was  uUra  vires  and  im* 
reasonable  because  it  directed  that  counsd  must  be 
instructed  to  ffive  consent— that  the  consent  bdns 
merdy  a  formality,  the  cost  of  counsel  is  a  western 
the  ratepayers'  money.  In  my  opinion  the  rule  u 
a  very  wise  one,  and  calculated  to  benefit  all  parties. 
It  is  most  important  that  consents  should  be  given 
by  persons  who  know  what  they  are  consenting  to; 
otherwise  litigation  would  constantiy  arise.  Ooonsd 
are  responsible  for  the  consents  they  give  in  open 
court,  and  therefore  mistakes  are  less  likdy  to  ooour, 
and  expenses,  instead  of  bdng  increased,  are  in  fact 
probably  greatiy  reduced  by  the  wise  provision  of 
this  rule. 

Lawbanob,  J.,  concurred. 

Euie  discharged. 

llie  assessment  committee  appealed. 
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0.  A.       Babbt  v.  The Pebuviaw  Oobpo&ation (LnnrEP).— HoodBabbb  v.  Hbbiot (No.  2).      0.  A> 

0/   dtfendant^Power  to 


May  6th.— r.  W.  ChiUy,  for  the  AppeUant6»  argued 
as  in  the  oonrt  below. 

Sir  E,  Clarke^  Q,0.t  and  E,  Avory,  for  the  respon- 
deots,  were  not  called  npon. 

Lard  Eshbb,  M.B.— The  langnage  of  section  62 
of  tlie  Valuation  fMetropolis)  Act,  1869,  which  is 
olmoiisly  tedinical,  is  applied  to  the  everyday  dr- 
oomstanoes  of  liti^tion.  litigants  most  appear 
before  the  oonrt  which  has  to  deal  with  their  case. 
After  the  parties  have  appeared  there  are  always 
sereial  proceedings  to  be  taken  before  the  oonrt  can 
determine  the  matter  brought  before  it.  The  lan- 
gnage of  section  62  is  perf  eouy  dear.  When  are  the 
asMssment  committee  to  give  the  security  mentioned 
in  that  section?  CQearly  after  they  are  in  oonrt  When 
are  they  in  court  P  dearly  after  they  have  appeared. 
They  may  appear  by  their  derk.  Whether  or  not 
the  derk  can  mstruot  counsd  is  not  now  before  us, 
and  I  express  no  opinion  upon  it.  Instead  of  calling 
upon  each  member  of  the  assessment  committee  to 
appear,  that  is,  to  do  what  is  ordinarily  covered  by 
the  wctfd  "  appear,"  their  derk  may  appear  for  them. 
Then  there  are  proceedings  to  be  taken  after  the 
asMssment  committee  have  ajypeared.  Section  27  of 
the  Act  of  1869  gives  the  justices  power  to  make 
orders  for  the  purpose  of  regulating  uie  proceedings 
on  appeals.  Those  proceedings  take  place  after 
^ipearanoe.  Eule  10  was  made  under  tnat  section 
for  regulating  the  proceedings  on  Appeal.  One  of  the 
proceedings  on  an  appeal  would  be,  where  necessary, 
to  signify  consent  to  an  agreed  order  in  court  The 
rule  says  that  consents  shall  be  signified  b^  counsd 
in  openoourt.  That  rule  therefore  deals  with  a  pco- 
oeeamg  on  an  appeal,  and  is  not  uUra  vire$.  The 
consent,  therefore,  can  only  be  given  by  oennsd. 
The  judgment  of  the  court  iMmr  was  therefore 
liC^t. 

A.  L.  Smith,  L.J. — ^I  am  of  the  same  opinion.  The 
quarter  sessions  hare  made  ndes  under  section  27  of  the 
Act  of  1869  lor  regulating  the  proceedings  on  appeals, 
aad  ilie  rale  in  question,  rule  10,  comes  withm  the 
vwy  vosda  of  the  section.  It  is  contended  that  that 
mie  is  ^dira  vires  because,  it  is  said,  under  section  62 
fte  assessment  committee  may  appear  on  any  appeal 
and  be  heard  by  their  derk.  That  is  not  my  reading 
of  section  62.  It  provides  how  the  assessment  com- 
mittee may  get  into  court  on  an  appeaL  There  was  a 
difBonlty  about  their  getting  into  court,  as  they  might 
an  have  to  be  served  and  to  appear.  Section  62  pro- 
vides a  mode  in  which  this  numerous  body  may  ^t 
into  court — ^they  may  appear  by  their  derk.  Section 
27  deals  with  what  is  to  be  done  after  they  have 
Mpeared  by  their  derk,  and  rule  10  is  made  under 
the  powers  of  that  section.  Aule  10  is  therefore  not 
mltra  virta,  and  under  it  the  assessment  committee, 
after  they  have  appeared  by  their  derk,  must  be 
represented  by  counsel  to  signify  their  consent  on  an 
appeaL 

EiOBT,  ImT.,  concurred. 

Appeal  di$mi89ed» 

Solicitor  for  the  applicants,  A.  M,  BramaU, 

Solidtor  lor  the  justices,  E.  W.  BeaL 


From  a  B.  Biv.  ) 

(Locd  Bsher,  M.B.,  A.  L.  Smith  [  Jan.  13. 

and  Bigby,  L.JJ.)  ) 

Babbt  if.   Thb  PsBtrviAir  Oobpobation 
(Ldcited).  (a.) 
FracUce — CommercicU  cause — Entering  cause  in  com" 

(a.)  Reported  by  W.  F.  BabbT,  Esq.,  Barrister- 
at-Law; 


mercial    list—Appeafonoe 

deal  with  costs* 

After  the  writ  in  an  action  has  been  sertfed  the  plain^ 
tiff  may,  hrfcre  the  dtfendard  has  entered  an  appearance, 
apply  to  the  judge  to  whom  commercial  causes  ofte 
assigned  to  enter  the  cause  in  the  commercial  list,  and  the 
Judge  may  direct  the  costs  of  the  application  to  he  costs  in 
the  cause. 

The  dtfendant  can,  after  entering  an  appectrance, 
apply  to  have  the  order  rescinded,  but  only  on  the 
ground  that  the  cause  is  not  a  commercial  cause. 

Application  by  the  defendants  for  leave  to  appeal 
from  chambers. 

The  writ  was  issued  in  the  Queen's  Bench  Division, 
the  daun  beins  for  demurrage.  With  the  service  of 
the  writ  the  pudntiff  gave  the  defendants  notice  tliat 
he  was  going  to  apply  to  Mathew,  J.,  who  was 
hearing  summonses  in  commercial  causes  at  diambscs, 
that  the  cause  should  be  entered  in  the  ccwunsrcial 
list  The  plaintiff  applied  aocordingly,  and  Xathew, 
J.,  granted  the  apphcation,  and  ordered  the  costs  to 
be  costs  in  the  cause,  the  defeoadants  to  have  liberty  to 
api^y.  The  application  was  heard  before  the  defen- 
dants had  entwed  an  appearance,  and  th^y  were 
therefore  not  heard  npon  it.  The  defendants  sub- 
sequently entered  an  ^pearaoce,  and  applied  to  the 
learned  judge  to  rehear  the  plaintiff's  api^ication, 
which  was  refused. 

The  deisndants  thereupon  applied  for  leave  to 
i^ipeal  from  this  refusal,  and  also  from  the  order 
entering  the  cause  in  the  commercial  list 

Lauriston  Batten  for  the  defendants. 

Lord  BsHEB,  M.B.— We  have  to  state  what  is  the 
rule  of  practice  in  such  questions  as  this,  and  for  that 
purpose  we  have  consulted  the  Lord  Ohief  Justice 
and  Mathew,  J.  A  cause  in  the  Queen's  Bench 
Division  is  not  attached  to  any  particular  judge,  and 
the  judges  of  that  division,  and  not  the  parties  to  the 
cause,  can  direct  by  what  judge  the  action  shall  be 
tried.  A  cause  entered  in  the  commercial  list  still 
remains  in  the  Queen's  Bench  Division.  The  judge 
to  whom  conmierdal  causes  are  assigned  has  power  to 
dlaoe  anjr  commercial  cause  in  the  Queen^s  Bench 
Division  m  the  list  of  commercial  causes,  and  in  our 
opinion  he  can  do  this  the  moment  the  writ  has  been 
served.  He  has  alsopower  to  order  the  costs  to  be 
costs  in  the  cause.  The  defendant  need  not  be  heard 
upon  that  application.  But  if  the  cause  is  not  a  com- 
mercial cause,  the  defendant  will  be  entitled  to  object 
to  the  order  upon  that  ground,  and  that  is  the  cmly 
ground  upon  which  he  can  object  to  the  order.  The 
present  cause  is  admittedly  a  commercial  cause,  and 
the  order  of  Mathew,  J.,  was  right 

A.  L.  Smith  and  Bigby,  L.  JJ.,  concurred. 

Application  refused. 

Solidtors,  Smiles,  OUard,  Yates,  di  OUard. 


AL.) 
J.)      j 


April  20. 


Original  Motion. 

(Lord  Bsher,  M.B.,  and  A. : 

Smith  and  Bigby,  L.JJ.; 

Hood  Babbb  v.  Hebiot  (No.  2).  (a.) 

Sclidior — Costs — Pt^pnent  of  costs  to  solicitor — Judgr 
ment  reversed  on  appeal — Order  on  solicitor  to  repay 
the  costs — Jurisdiction* 

WJiere  the  Court  of  Appeal  allowed  an  appeal  with 
costs,  and  after  notiu-  that  a  petition  of  appeal  to  the 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister-at 
Law. 
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Hood  Barbs  v.  Hebiot  (No.  2). 


Ck)UBT  OF  Appeal* 


House  of  Lords  had  been  lodged,  the  solicitors  for  the 
successful  party  obtained  payment  of  the  costs  from  the 
other  party  under  threat  of  executiouy  and  the  House  of 
Lords  subsequently  reversed  the  order  of  the  Court  of 
Appeal  with  costs. 

Held,  that  the  solicitors  could  not  be  ordered  to  refund 
the  costs  so  received  by  them, 

Semble,  tJwtt  the  Court  of  Appeal  had  no  jurisdiction 
to  entertain  the  application, 

Fitzmaurioe  v.  Jordan,  32  Z.  B,  Ir.  112,  41  W.  B. 
Dig.  189,  dissented  from* 

Application  by  the  plaintiff  for  an  order  that 
Messrs.  Grossman  &  Pnohard,  the  London  agents  for 
John  Dtinlop,  Berwiok-on-Tweed,  the  de&ndant's 
solicitor,  should  repay  to  the  plaintiff  £66  4s.  2d., 
being  the  taxed  costs  of  the  defendant's  appeal  against 
an  order  made  at  chambers. 

On  the  loth  of  November,  1892,  Mrs.  Loftus 
recovered  judgment  for  £44  Is.,  debt  and  costs, 
against  the  defendant,  a  married  woman. 

Upon  the  defendant's  marriage  certain  property 
was  transferred  to  trustees  upon  trust  to  pay  the 
annual  income  to  her  for  life  for  her  separate  use 
without  power  of  anticipation.  At  the  date  of  the 
judgment  there  were  arrears  of  income  accrued  due 
which  had  not  been  paid  to  her  by  the  trustees.  On 
the  Ist  of  April,  1895,  the  judge  at  chambers  made 
an  order  appointing  a  receiver  of  the  income  of  the 
defendant  accrued  due  and  payable  at  or  before  the 
date  of  the  judgment  sufficient  to  satisfy  the  debt  and 
costs.  The  defendant  appealed  from  this  order,  and 
while  the  appeal  was  pending  Mr.  Hood  Barrs,  to 
whom  Mrs.  Ix)ftus  had  assigned  the  judgment  debt, 
obtained  an  order  that  he  should  be  suMtituted  for 
her  in  all  future  proceedings.  The  Court  of  Appeal 
discharged  the  order  made  at  chambers,  with  costs, 
holding  that  the  income  was  protected  by  the  restraint 
on  anticipation  until  it  actually  reached  the  hands  of 
the  married  woman :  see  Loftus  ▼.  Heriot,  [1895]  2 
a  B.  212,  43  W.  E.  Dig.  112. 

On  the  5th  of  July,  1895,  a  petition  of  appeal  to  the 
House  of  Lords  was  lodged,  and  an  application  to 
stay  proceedings  pending  the  appeal  was  refused  by 
the  O^urt  of  Appeal.  On  the  29th  of  July  the  plain- 
tiff paid  to  Messrs.  Grossman  &  Prichard,  the  London 
agents  for  the  defendant's  solicitor,  the  taxed  costs  of 
the  appeal,  amounting  to  £66  4s.  2d.,  under  a  threat 
of  execution. 

The  House  of  Lords  subsequently  reversed  the 
decision  of  the  Ck)urt  of  Appeal  in  Loftus  v.  Heriot, 
with  costs,  and  restored  the  order  made  at  chambers, 
holding  that  the  arrears  of  income  which  had  accrued 
due,  though  not  actually  paid  to  the  married  woman, 
could  be  made  available  to  satisfy  the  judgment :  see 
the  report  of  Hood  Barrs  v.  Heriot  {No,  1),  ante, 
p.  481. 

The  plaintiff  thereupon  applied  for  an  order  for 
the  repayment  of  the  costs  as  above. 

According  to  the  affidavit  of  Dunlop,  the  defen- 
dant's country  solicitor,  his  London  agents  applied 
the  £66  4s.  2d.,  with  his  consent,  towards  payment 
of  the  amount  which  he  owed  them  in  their  cash 
account  with  him,  and  on  the  29th  of  July,  1895,  the 
defendant  was  indebted  to  him  in  a  sum  in  excess  of 
the  £66  4s.  2d.,  and  he  thereupon,  with  her  consent, 
applied  such  sum  to  the  credit  of  her  account  with 
him,  and  delivered  to  her  a  bill  of  costs  showing  a 
balance  due  to  him  of  over  £30. 

Oswald,  Q.C.  {Bartley  Denniss  with  him),  for  the 
plaintiff. — An  order  similar  to  that  asked  for  here 
was  made  by  the  Court  of  Appeal  in  Ireland  in  Fitz- 
maurice  V.Jordan,  32  L.  E.  Lr.  112,  41  W.  E.  Dig. 
189.  -The  -effsct  of  that  decision  is  that  where,  after 
notice  of  appeal  has  been  served,  there  being  a  fair 
ground  for  uie  appeal,  the  solicitor  obtains  payment 


of  the  costs  from  the  imsuocessful  party  under  a 
threat  of  execution,  the  court  will  order  him  to  repay 
the  costs  if  the  appeal  succeeds,  in  default  of  his 
oUent  repaying  him.  The  plaintiff  is  content  to  take 
a  similar  order  here.  The  Ix>ndon  agents  have  these 
costs  in  their  possession,  as  they  have  applied  the 
money  in  liqoidation  of  their  costs  against  the  ooontiy 
solicitor. 

Bylvain  Mayer,  for  the  solicitors. — ^This  court  has 
no  jurisdiction  to  entertain  this  application,  as  there 
has  been  an  appeal  to  the  House  of  Lords.  The 
House  of  Lords  alone  could  have  entertained  the 
application.  Next,  assuming  that  this  court  has 
jurisdiction,  the  practice  is  not  to  make  an  order  on 
the  solicitors  to  repay  the  costs.  Lydney  and  Wig- 
pool  Iron  Ore  Co,  v.  Bird,  34  W.  E.  749,  33  Ch.  D. 
85,  shows  that  in  such  droumstances  the  solidton 
receive  the  costs  as  tiie  agents  of  their  client,  and  not 
for  their  own  benefit,  and  that  the  client  alone  is 
liable  to  refund  the  money. 

Oswald,  Q,C,,  replied. 

Lord  ESHEB,  M.E.— This  is  an  application  for  an 
order  against  certain  solicitors  to  repay  the  oosts  <^ 
an  app«d  to  this  court  which  had  been  paid  to  them 
by  the  plaintiff.  The  case  was  catried  to  the 
House  of  Lords,  who  reversed  the  decision  of  this 
court,  with  costs.  I  very  much  doubt  whether,  after 
that,  this  court  has  any  jurisdiction  at  all  to  enter- 
tain this  application.  But  it  is  not  neoessair  to  base 
our  judgment  upon  that  ground.  We  will  deal  with 
this  case  apart  from  any  such  consideration,  and  will 
assume  that  this  court  has  jurisdiction.  The  case 
stands  thos.  This  court  gave  judgment  for  the 
defendant,  with  costs.  The  costs  were  paid  by  the 
plaintiff  to  the  London  agents,  who  were  the  soUd- 
tors  on  the  record  for  the  defendant's  country 
solicitor.  The  costs  were  paid  to  them  as  solidton 
for  the  defendant.  Therefore  the  costs  were  paid  to 
the  defendant  through  the  hands  of  the  solidton. 
They  were  not  paid  to  the  solicitors  in  their  own 
right,  but  simply  to  them  as  agents  for  the  client. 
The  application  is  now  made  tiiat  the  solidton  should 
be  ordtered  personally  to  repay  to  the  plaintiff  the  oosts 
so  received  oy  them.  No  such  order  has  ever  been 
made  by  any  court  in  England.  Li  Lydney  and  Wig- 
pod  Iron  Ore  Co,  v.  Bird  the  registrars  reported  to  the 
court  that  there  was  no  precedent  for  such  an  order. 
In  tiiat  case  Cotton,  L.J.,  thought  such  an  apfdica- 
tion  could  not  succeed,  and  he  gave  strong  reasons  to 
show  that  such  an  order  would  m  wrong.  There  is, 
on  the  other  hand,  a  decision  of  great  authority  in 
Ireland — Fitzmaurice  v.  Jordan — which  seems  tome 
to  be  in  point.  But  I  must  decline  to  follow  that 
decision.  I  have  carefully  read  the  judgment  of  the 
court  as  delivered  by  Fitzgibbon,  L.J.,  and  I  cannot 
find  that  he  gave  any  reasons  for  the  order  which 
was  made. 

I  agree  with  the  reasons  given  by  Ck>tton,  LJ.,  in 
the  Lydney  case,  and  in  my  opinion  this  application 
must  be  refused. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
This  is  a  perfectiy  novel  application.  It  is  te"  an 
order  that  the  solidtors  shoiud  repay  out  of  their  own 
pockets  tbe  costs  paid  to  them,  though  they  have 
been  guilty  of  no  impropriety,  and  have  not  given  any 
undertaking  to  repay  the  costs.  I  have  grave  douhti 
whether  this  court  can  entertain  this  application  after 
the  case  has  gone  to  the  House  of  Lords,  and  tiiat 
House  has  not  remitted  the  case  to  this  court  But  I 
pass  that  point  by,  and  I  assume  that  this  court  has 
jurisdiction.  I  cannot  remember  having  ever  heard 
of  such  an  application.  There  is,  however,  a  case  in 
the  Court  of  Appeal  in  Ireland  which  seems  to  me  to 
be  in  point,  and  which,  is  an  authority  in  support  of 
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tiie  order  now  wked  for,  and  we  must  take  it  that 
that  oaae  lays  down  the  praotioe  in  Ireland.  On  the 
other  hand,  the  case  of  Lydney  and  Wigpool  Iron  Ore 
Co,  ▼.  Bird  goes  to  show  that  where  the  solicitor  has 
properly  obtained  the  costs,  the  court,  a^rt  from  an 
undertudng  eiven  by  hiin  to  return  them  if  the  appeal 
sncceeds,  will  not  order  him  to  repay  the  costs.  That 
seems  to  me  to  be  the  true  view.  The  application 
therefore  fails. 

BiGBY,  L.  J. — 1  am  of  the  same  opinion.  This  appli- 
cation is  altogether  novel.  I  can  see  no  ground  upon 
which  it  can  be  said  that  we  have  any  jurisdiction  to 
deal  with  this  application,  the  House  of  Lords  not 
haying  remitted  the  cause  to  this  court.  I  agree  that 
on  eyery  ground  the  application  fails. 

Application  dismissed. 

Solicitor  for  the  applicant.  Hood  Barrs, 

Solicitors  for  the  respondents,  Grossman  & 
Prichard* 


March  26. 


Wih  <{^ouct  of  Swtiu. 

Chan.  DiT.  I 
North,  J.   f 

In  re  Wbbbeb. 
Gribble  v.  Webber,  (a.) 

Inland  Bevenue^Estate  duty — Settlement  estate  duty — 
Settled  legacies — Duties  payable  out  of  residuary  estate 
-^Finance  Act,  1894  (57  &  58  Vict.  c.  30),  ss.  1,  2,  4, 
6(l)(a),6,8,9. 

Testaiort  who  died  after  the  Finance  Act,  1894,  came 
into  operation,  gave  a  pecuniary  legacy  to  persons  by 
way  o/ succession,  and  bequeathed  his  residuary  personal 
estate  in  shares,  some  of  which  were  given  absolutely  and 
others  to  persons  in  succession. 

Held,  that  under  the  Finance  Act,  1894,  settlement 
estate  duty  as  well  as  estate  duty  in  respect  of  both  dosses 
of  the  setUed  legacies  should  be  borne  by,  and  was  pay- 
able  by  the  executors  out  of,  the  general  residuary  estate. 

Adjourned  summons. 

By  his  will,  dated  the  27th  of  February,  1890, 
^niomas  Webber  gave  and  bequeathed  the  sum  of 
£2,000,  free  of  legacy  duty,  unto  his  executors  and 
trustees  upon  trust  to  permit  Matilda  Ann  Webber 
to  receiye  the  income  thereof  during  her  life  for  her 
sole  and  separate  use,  and  after  her  death  the  testator 
directed  his  trustees  to  hold  the  said  sum  or  the 
inrestments  representing  the  same  *'  in  trust  for  such 
one  or  more  of  the  children  of  the  said  Matilda  Ann 
Webber  by  Thomas  Bichard  William  Webber  as 
bdnff  sons  or  a  son  shall  at  my  death  have  attained 
or  uudl  thereafter  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters  shall  at  my 
death  have  attained  that  age  or  married  or  shall 
thereafter  attain  that  age  or  marry;  and  if  more 
than  one  in  equal  shares.''  The  testator  also  gave  a 
legacy  of  £800  to  Emily  Leach  Kersley  and  her  issue 
upon  similar  trusts ;  and,  after  giving  certain  legacies 
absolutely,  the  will  proceeded  :  **  And  I  direct  ihskt 
the  residue  shall  be  considered  as  divided  into  thirty 
equal  parts,"  and  hdd  by  the  trustees  upon  trust  as 
to  six  parts  for  the  duldren  of  B.  J.  Webber ;  as  to 
five  parts  for  Matilda  Ann  Webber  for  life  or  widow- 
hood with  remainder  to  her  children ;  and  the  testator 
gave  the  remaining  shares  in  some  cases  absolutely, 
and  in  some  cases  directed  them  to  be  settled. 

(a.)  Beported  by  G.  B.  Hamiltox,  Esq.,  Barrister- 
at-Law. 


The  testator  died  on  the  7th  of  March,  1895. 

This  summons  was  t&ken  out  to  dedde  whether  (1) 
estate  duty,  and  (2)  settlement  estate  duty,  on  the 
respective  legacies  of  £2,000  and  £800  to  Matilda 
Ann  Webber  and  Emily  Leach  Kersley,  and  their 
respective  children,  ought  to  be  paid  out  of  the  legacies 
or  out  of  the  residue. 

A,  Adams,  for  the  executors. 

J,  O,  Butcher  and  A,  Bead,  for  persons  interested  in 
the  settled  legacies  and  settled  shares  of  residue. 

Austen  Cartmdl,  for  the  persons  interested  in  the 
unsettled  shares  of  residue. 

NoBTH,  J. — ^In  this  case  the  testator's  will  was  made 
before,  but  he  died  after,  the  coming  into  operation 
of  the  Finance  Act,  1894.  By  it,  two  pecuniary 
legacies  are  given,  and  the  residuary  estate  is  divided 
into  thirty  shares,  which  are  given  to  different 
persons,  some  being  given  absolutely  and  some  shu^s 
being  settied.  The  question  is  how  estate  duty  and 
settlement  estate  du^  should  be  borne.  As  regards 
the  shares  given  absolutely — and.  indeed,  all  the 
shares — it  is  clear  that  estate  duty  must  be  paid. 

The  legacies  of  £2,000  and  £800  would  before  the 
Finance  Act  have  to  pay  1  per  cent,  duty,  whidi  they 
now  escape.  The  testator  intended  that  the  legacies 
should  be  free  from  duty,  although  this  does  not  affect 
the  construction  of  the  Act.  The  Act  imposes  duty 
on  the  personal  estate  the  executor  receives,  and  the 
executor  has  to  pay  this  duty.  I  find  nothing  in  the 
Act  to  allow  him  to  recoup  himself  in  any  way.  By 
section  1  of  the  Act  estate  duty  is  imposed;  ana 
section  5,  sub-section  (1)  (a)  deals  with  settiement 
estate  duty.  [His  lordship  read  sections  1,  2,  4, 
and  6.]  The  executor  is  bound  to  pay  the  estate 
duty  in  respect  of  all  personal  property  of  whidi 
the  deceased  was  competent  to  oispose  at  his 
death;  and  the  executor  is  at  liberty  to  pay  the 
estate   duty   in    respect    of    any    other    property 

Sassing  on  the  testator's  death  which  by  virtue  of 
eceased's  wiU  is  under  the  control  of  the  executor. 
The  Act  does  not  ignore  the  fact  that  the  executor 
often  cannot  tell  exactiy  what  the  property  is  at  the 
time  the  affidavit  is  carried  in ;  section  6  (4)  provides 
for  the  case  of  a  person  accountable  for  duty  who  is 
not  the  executor.  Section  8  (3)  provides  that  the 
executor  is  to  state  everything  on  which  duty  is  pay- 
able, not  because  he  has  to  pay  it,  but  because  such  a 
course  is  convenient. 

Section  6  deals  with  the  recovery  of  estate  duty. 
Is  settiement  estate  duty  included  in  estate  duty  ? 
It  seems  to  me  that  it  is:  (see  section  5,  sub- 
section (1)  (a)).  If  not,  there  is  no  provision  in 
the  Act  as  to  settiement  estate  duty  Doing  paid 
by  any  person  at  alL  Turning  to  the  interpre- 
tation clause  (section  22,  sub-section  (1)  {e)),  the 
expression  '*  estate  duty  means  estate  duty  under  this 
Act."  This  seems  absurd,  but  Mr.  Oartmell  points 
out  that  the  expression  *<  estate  duty  "  is  also  used  in 
other  Acts.  Settiement  estate  duty  is  part  of  the 
burden  the  executor  has  thrown  upon  him.  Is  there 
anything  to  ^ow  that  he  can  throw  it  upon  any 
particular  share?  Section  9,  sub-sections  (1)  and 
(4),  do  not  apply  where  the  whole  property  has 
passed  to  the  executor  as  such.  The  duty  devolving 
upon  the  executor,  it  has  to  be  borne  out  of  the 
general  residuary  estate.  It  is  said  that  it  is  unfair 
that  the  dutv  caused  by  the  settiement  of  a  share  has 
to  be  borne  oy  a  share  which  is  not  settied ;  but  that 
is  a  matter  for  the  Legislature,  and  not  for  me.  In 
my  opinion  the  executor  cannot  get  back  the  duty 
paid. 

Solicitors,  Surr,  Chribble,  &  Co. ;  Carr  <fc  Sons,  or 
Battams  ^  Hutchinson,  Ealing. 
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BULKELET  V»  BXKPUKNS.  (a.) 

Apportionment — Tenant  /or  life —  Tru$t  for  distribution 
after  death  of  tenant  for  life — Sale  by  order  of  the 
court — Apportionment  Act  (33  &  34  Vict,  c.  35),  e$. 
2,  3,  4,  5. 

Where  stock  is  sold  by  trustees  afUr  the  death  of  a 
tenant  for  life  the  Apportionment  Act,  1870,  wtU  apply 
as  to  any  dividends  actucUly  received  by  the  trustees, 
Bttt  if  t7M  stock  be  sold  onm  dividend,  so  that  no  divi' 
dend  actually  comes  to  the  Jutnds  of  the  trustees,  the 
Apportionment  Act,  1870,  wUl  not  apply  directly. 

As  a  general  rule  the  court  will  not  order  apportion^ 
ment  in  respect  of  the  increase  of  price  caused  by  the 
prospect  of  a  dividend,  for  the  reasons  laid  down  in 
Boholefield  v.  Bedfem,  11  W.  R.  453,  2  Dr.  A  8m. 
173.  and  Freeman  v.  Whitbread,  14  W.  B.  188,  L.  B. 
1  Eq,  266. 

In  special  cases,  however,  apportionment  will  be 
directed,  8o  where  the  court  was  of  opinion  that  on  the 
construction  of  the  wiU  the  trust  for  distribution  ought 
to  have  been  performed  by  handing  over  the  trust  invest^ 
ments  in  specie  on  the  death  of  the  tenant  for  life, 
apportionme9it  was  directed  in  respect  of  the  enhanced 
price  of  certain  stock  which  had  been  sold  com  dividend 
under  order  of  the  court. 

Lord  Londesborongh  v,  Somerville,  19  Beav,  295, 
3  W.  B,  Ch,  Dig,  5 ;  and  Bulkeley  v,  Stephens,  3  N,  B. 
105,  10  L,  T,  N.  8.  225,  12  W.  B.  Ch.  Dig.  3,  fol- 
lowed. 

Summons. 

This  was  an  wpplioation  by  the  trustee  of  the 
estate  of  the  late  Mr.  Lyne  Stephens  for  liberty,  out 
of  funds  in  his  hands  representing  income  of  the 
testator's  residuary  estate,  to  pay  to  Sie  legal  personal 
representative  of  Mrs.  Lyne  Stephens,  deceased,  the 
late  tenant  for  life  of  such  residuary  estate,  a  propor- 
tionate part  of  certain  dividends  in  a  sum  of  £130,000 
Bank  Stock,  and  upon  a  sum  of  £12,000  Boyal 
Kxchange  Ck>iporation  Stock. 

As  to  the  Bank  Stock,  it  was  admitted  that  the 
said  proportionate  part  of  the  dividends  was  payable 
to  Mrs.  Lyne  Stephens'  estate. 

The  facts  as  regards  the  Boyal  Exchange  Corpora- 
tion Stock  were  these. 

The  testator,  who  died  in  1860,  by  his  wiU  dated 
1851,  gave  his  residuarv  estate  to  trustees  upon  trust 
lor  ids  wile  ior  life,  and  after  her  death  to  pay,  ttma- 
iar,  aad  aaogn  hu  xsridaaaj  atate,  toad  the  stocks, 
funds,  and  securities  upon  which  the  same  should  be 
invested,  unto  and  among  such  of  the  issue  of  four  of 
the  testator's  undee  therein  named  as  should  be 
living  at  his  decease. 

Mn.  Lyne  Stephens  died  on  the  2nd  of  September, 
1894,  and  the  £12,000  Boyal  Exchange  Corporation 
Stock  was,  in  pursuance  of  an  order  of  court  dated 
the  12th  of  November,  1894,  sold  on  the  29th  of 
January,  1895. 

On  the  31st  of  December,  1894,  an  interim  dividend 
of  4  per  cent,  was  dedarod  on  this  stock,  and  in 
June,  1895,  a  10  per  cent,  dividend  was  declared  for 
the  vear  ending  the  3l8t  of  December,  1894. 

The  question  now  arose  whether  the  legal  personal 
representative  of  the  tenant  for  life  was  entitied  to 
piuiicipate  in  these  dividends. 

Eastings,  Q,0,,  and  Methcld,  for  the  summons. — 
The  legal  personal  representative  of  Mrs.  Lyne 
Stephens  is  apparently  entitied  to  share  in  the  divi- 


(a.)  Beported  by  J.  I.  SnBLmG,  Esq.,  Barrister- 
at-Law. 


>  Apportionment  Act  of  1870  ii  applicable 
tse,  as  the  word  '*  dividends "  occurs  in 


dends.    The^ 
to  such  a  case," 

section  5.  They  ouffht  to  be  divided  between  the 
tenant  for  life  and  tiie  remainderman  in  the  usual 
way.  The  Boyal  Exchange  Stock  rose  and  fell  con- 
siderably in  1894-95. 

Th^  referred  to  Freeman  v.  Whi&yread,  14  W.  B. 
188,  L.  B.  1  Eq.  266;  BuUcdey  v.  Stephens,  3  N.  B. 
105,  10  L.  T.  N.  S.  225,  12  W.  B.  Dig.  3;  Botiock  v. 
Bkjceney,  2  Bro.  0.  C.  653. 

Buckley,  Q,C,,  and  Baines,  for  the  remaindermen.— 
The  Apportionment  Act  does  not  appW :  In  re  Clarke, 
Barker  v.  Perowne,  29  W.  B.  730, 18  Ch.  D.  160.  The 
words  of  the  Act  are  not  exhaustive,  and  only  apply 
to  dividend-paying  investments,  l^e  Act  does  not 
applv  to  a  case  where  a  dividend  is  paid  in  the 
purchase  money,  and  the  trustee  never  receives 
it,  in  fact,  at  alL  Lord  Londesborough  v.  SomerviUe, 
was  a  very  special  case.  [Sthlling,  J.— The  Act 
introduces  the  difference  that  it  deals  with  these 
things  on  the  principle  of  interest  for  mon^  lent. 
That  is  what  the  Yice-Chanodlor  called  the  Mtraot 
principle.] 

They  referred  also  to  Scholefield  v.  Bedfem,  11 
W.  B.  453,  2  Dr.  &  Sm.  173. 

Hastings,  in  reply.— [SnBLmG,  J.— It  ii  dear  from 
Scholefield  v.  Bec^em  that  in  case  of  a  mortgage  there 
would  be  apportionment,  but  not  on  a  change  of 
investments.  It  was  to  meet  that,  that  the  Act  was 
passed.  Freeman  v.  Whitbread  is  exhaustive,  and 
during  the  twenty-five  years  the  Act  has  been  in 
operation  has  never  been  departed  from.]  Tk&  Act 
now  gives  me  a  right  which  before  was  only  an 
equity. 

Cur,  adv,  vuU. 

April  28.— Stibling,  J.,  after  stating  the  facts  as 
above  set  out,  continued : — As  regards  the  Bank  Stock 
the  dividends  came  to  the  hands  of  the  trustees,  and 
it  is  not  disputed  that  the  lefal  personal  representa- 
tive of  Mrs.  Lyne  Stephens  is  entitied  to  a  propor- 
tionate part  of  what  came  to  the  hands  of  the  trustees. 
Neither  is  it  disputed  that  the  Boyal  Exchange  Cor- 
poration is  a  public  company  witiim  section  5  of  fht 
Apportionment  Act  of  1870,  and  that  the  iidmrim 
dividend  actually  came  to  the  hands  of  the  inHtees, 
so  as  to  make  it  apfMvtioBablB  under  the  Act,  aad 
therefore  that  a  pn^Mrdiaieeiight  to  be  paid  to  tke 
legal  petaonal  representative  of  the  taunt  lor  life. 

Xhen  as  regmm  the  dividend  which  was  declared  in 
ime,  1895,  it  is  contended  on  behalf  of  such  IboI 
perscmal  representative  that  the  price  received  by  ttie 
trustees  includes  that  dividend,  and  that  as  mndi 
thereof  as  represents  that  dividend  down  to  the  death 
of  tiie  tenant  for  life  ought  to  be  paid  to  him.  From 
an  abstract  point  of  view  there  is  much  to  be  said  in 
favour  of  this  contention;  but  thore  ii  considerable 
difficulty  in  its  practical  application.  This  is  not  the 
first  time  the  point  has  beian  considered  by  the  court: 
at  least,  a  simuar  one  as  to  apportionmeat  of  income 
on  change  of  investment  has  oeen  twioe  oonsidered, 
first  in  achoUfield  v.  Bedfem,  and  secondly  in  Freeman 
V.  Whitbread,  In  the  former  case  the  '^oe-Ghancellor 
says  (2  Dr.  &  Sm.,  at  p.  182):  '*There  is  anottier 
question  of  a  pemdiar  kii^,  ana  one  which  is  novel  to 
me.  The  point  wiU  be  best  explained  by  putting  an 
example.  Suppose  put  of  the  testator's  property  to 
consist  of  certain  American  stock,  bearing  interest  or 
dividends  payable  at  half-yearly  poiods,  say  January 
and  July,  and  the  trustees  sell  it  in  order  to  invest 
the  proceeds  in  Consols.  If  they  sell  it  at  an^  other 
time  than  precisely  the  period  at  which  a  dividend 
had  just  aoorned,  the  money  reaUaed  by  the  nle  is  ao 
much  more  in  proportion  to  the  time  whaoh  has 
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elftpoed  Binoe  the  last  dividend  day.    Therefore  the 
amount  realised  by  the  sale  is  oomponnded  partly  of 
the  value  of  the  stock  itself  and  pamy  of  the  Talne  of 
that  proportionate  part  of  the  current  half-year's 
diridend  which  may  be  considered  to  hare  accmed 
since  the  last  dividend  day.    It  ii  contended  that 
the  tenant  for  life  onght  to  hare  this  latter  por- 
tion as  income.     Now,   it  is   certain  that  in   the 
mnltitade  of  cases  of  administration  of  estates  in 
modem  times,  when  similar  directions  have  been 
given  bry  testators,  the  court   has  never  been    in 
the  habit  of  administrating  any  snch  eqniinr.     When 
we  consider  a  little  further  it  is  obvious  that  if  the 
tenant  for  life  is  to  have  somethinff  out  of  the  sale 
money  as  representing  income  when   the   trustees 
invest  the  monev,  unless  they  invest  it  on  the  very 
day  on  which  the  dividend  has  jast  accrued  due,  the 
same  equity  ought  to  be  adoiinistered  the  other  way 
and  we  ou|g;ht  to  take  from  the  tenant  for  life  some- 
thing of  his  next  dividend  on  the  Ck>nsols  and  add  that 
to    the  capital,  in  order  to  make  things  equal    as 
between  hun  and  the  remainderman.    It  is  dear  that 
if  there  is  an  equity  one  way,  there  is  an  equity  the 
other  way.      It  is  obvious  that  ib,e  reason  whj  sudi 
equity  on  either  side  has  never  been  administered 
habitujJlT  by  this  court  is  that  by  attempting  it  a 
grievous  buraien  would  be  imposed  upon  the  estates 
of  testators  by  reason  of  the  complicated  investiga- 
tioo  which  it  would  lead  to.    G^ie  gain  to  either  pwty 
would  be  far  more  than  counterbuaneed  by  the  ex- 
pense which  might  be  incurred  in  a  complicated  case, 
and  lor  that  reason,  no  doubt,  the  thii^  has  never 
been  done.     I  will  not  be  the  first  to  introduce  the 
practice." 

In  the  second  ease  of  Freman  v.  WhUbread 
the  Yioe-Chancellor  delivered  a  long  and  elaborate 
judgment  in  which  the  subject  may  be  said  to  be 
exbaosted.  I  simi»ly  refer  to  it  beoMise  it  amplifies 
the  reasoning  contained  in  the  first  case.  Both  tibiese 
decisions  were  before  the  Apportionment  Act,  1870, 
and  it  is  necessary  therefore  to  consider  the  effsots  of 
that  Act. 

Section  2  provides,  among  other  things,  that  divi- 
dends *' shall,  like  interest  on  money  lent,  be  con- 
sidered as  accruing  from  day  to  day  and  shall  be 
appoitionable  in  respect  of  time  accordingly."  So 
far  as  that  is  concerned,  I  think  the  judgment  of  the 
Yice-Chancellor  is  not  affBoted,  beoikuse  at  the 
conduaion  of  SchoUfidd  v.  Redfem  he  says  :  "  But  it 
was  suggested  that,  though  this  may  be  so  with  regard 
to  8to<£  the  dividends  of  which  are  payable  at  the 
end  of  each  successive  half-year,  a  mfrarent  rule  is 
applicable  to  the  case  of  railway  debentures  and  other 
property  of  that  description,  yidding  interest  de  die 
in  diem.  Ii  anything  is  received  as  interest,  that 
interest  will  belong  to  the  tenant  for  life;  but  if  the 
debenture  is  sold  for  a  given  sum,  that  sum  must  be 
treated  as  capital."  But  the  matter  does  not  stop 
there.  The  Act  not  merely  declares  that  they  shall  be 
apportionable,  but  provides  for  the  time  of  payment 
md  the  remedies  for  their  recovery.  Section  3  runs : 
"  The  apportioned  part  of  any  such  rent,  annuity, 
dividend,  or  other  payment  shall  be  payable  or 
recoverable  in  the  case  of  a  continuing  rent,  annuity, 
<w  other  sudi  payment  when  the  entire  portion  of 
which  sndi  appcrooned  part  shall  form  part  shall 
become  due  ana  payable,  and  not  before  ;\  and  in  the 
case  of  a  rent,  annuity,  or  other  such  payment 
determined  by  re-entry,  death,  or  otherwise  when  the 
next  entire  portion  of  the  same  would  have  been  pay- 
aUe  if  the  same  had  not  so  determined,  and  not 
before,"  Section  4:  **A11  persons  and  their 
respective  heirs,  executors,  admimstrators,  and 
assigns,  and  also  the  executors,  administrators,  and 
xespectively    of    persons  whose   ^interests^ 


determine  with  their  own  deaths,  shall  have  sudi  or 
the  same  remedies  at  law  and  in  eqmty  for  recovering 
sudi  apportioned  parts  as  aforesaid  when  payable 
(allowing  proportionate  parts  of  all  just  allowances) 
as  th^y  respectivdy  would  have  had  for  recovering 
sudi  entire  portions  as  aforesaid  if  entitled  thereto 
reipectivdy    •    .    ." 

Now,  it  is  said  that  the  trustees  have  received  the 
dividends  within  the  meaning  of  those  sections,  so 
that  they  are  liable  to  account  to  the  legal  personal 
representative  of  i^e  tenant  for  life  for  a  proportion- 
ate part.  But  in  point  of  fact  they  were  received  by 
the  purchaser,  and  it  is  admitted  by  the  applicant 
that  the  stodc  having  been  sold  with  the  dividend  the 
legal  personal  representative  has  no  rights  against 
the  purchaser.  What  the  trustees  have  received  is 
puronase  money.  The  stock  was  sold  cum  dividend. 
This  is  not  an  actual  dividend.  These  sections 
therefore  do  not  apply  directly,  and  therefore  the 
legal  personal  representative  is  entitled  to  insist  as 
against  the  trustees  on  an  eouity  merdy,  whidi  is 
what  the  Yice-Ohancdlor  dedined  to  euorce  in  the 
cases  before  him.  The  reasons  given  by  him  were, 
first,  tiie  abeoice  of  any  practice  scheme  for  givinsr 
effiBct  to  it,  and,  second,  the  Rroat  burden  it  woula 
put  on  trust  properties.  The  first  applies  here,  and 
no  case  has  been  dted  in  which  the  meet  has  been  so 
given.  I  have  inquired  as  to  the  practice  in  the 
registrar's  office,  and  I  am  informed  by  Mr.  Lavie 
that  no  sudi  practice  is  recognised  in  dealing  with 
ordinary  funds  directed  to  be  sold  on  the  death  of 
the  tenant  for  life.  As  to  the  second  reason,  the 
burden  is  not  so  great  as  it  would  be  on  a  diange  of 
investment,  because,  first,  the  alleged  riffht  would 
arise  on  re-investment  and  both  as  to  the  original 
investment  and  the  re-investment,  and,  secondly, 
because  a  change  of  investment  is  difEierent  from  the 
distribution  of  the  trust  fund.  Still  the  burden 
would  be  considerable.  If  the  legal  personal  repre- 
sentative were  to  recdve  so  much  of  the  purchase 
money  as  represents  the  value  of  the  proportionate 
peat  of  the  dividend,  it  would  mean  that  the  dividend 
would  have  to  be  treated  as  if  it  were  actuallv  paid. 
This  might  in  many  cases  entail  considerable  labour, 
and  the  evidence  of  stodcbrokers  and  other  experts 
would  be  necessary  in  order  to  ascertain  the  price  at 
which  the  sto(^  would  be  add  ex  dividend,  and  the 
difBerenoe  between  that  and  the  aotaal  price  would 
represent  the  dividend.  It  would  become  necessary 
to  obtain  and  to  preserve  sudi  eridence.  And  if ,  as  in 
this  case,  the  tenant  for  life  were  dead  and  had  a 
legal  personal  representative,  other  difficulties  might 
possibly  arise.  The  consequence  is  that  in  many 
cases  they  would  have  to  come  to  the  court  for 
protection.  Again,  in  oases  of  companies  payment 
would  almost  alwajs  be  delayed  or  the  amounts 
might  not  in  certain  circumstances  be  payable  for  a 
long  time. 

Looking  at  all  these  droumstances,  I  am  not  pre- 
pared to  mtroduce  any  novd  practice  on  the  safe  of 
shares  consequent  on  the  death  of  the  tenant  for  life. 
It  is,  however,  upon  the  whole  dear  that  in  some 
cases,  such  as  those  dealt  with  by  the  Vioe-Chancdlor, 
effect  has  been  given  to  such  a  scheme  under  special 
circumstances — e,g.,  as  in  Lord  Londesborough  v. 
BomervxlUy  and  BuUcdey  v.  Siephena.  I  think  here  that 
it  is  a  material  circumstance  that  the  trust  is  on 
the  death  of  the  tenant  for  life  "  to  pay,  transfer,  and 
assign  my  ordinary  residuary  estate,  and  the  stocks, 
fundiB,  and  securities  upon  which  the  same  shall  be 
invested  unto  and  amongst"  a  particular  dass  of 
beneficiaries.  There  is  also  a  trust  for  sale,  but  that 
is  varied  by  a  power  to  retain  in  existing  investments 
for  so  lonsr  as  his  trustees  in  their  absolute  dis- 
cretion shaU  think  fit 
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Bat  it  ooonn  to  me  that  the  trust  or  power  for  sale 
is  not  exeroiseable  at  the  death  of  the  tenant  for  life,  but 
that  the  proper  mode  then  for  exercising  the  trost  is 
to  transfer  in  ep&ne  the  stocln,  funds,  and  securities 
to  the  beneficiaries.  The  Apportionment  Act  would 
have  applied  directly  if  that  had  been  done  on  the 
death  of  the  tenant  for  Hfe,  and  the  legal  personal 
representative  would  have  been  entitled  to  a  propor- 
tionate part  But  it  so  happened  in  this  case  that 
the  beneficiaries  wererery  numerous,  the  estate  being 
divided  into  ninety-thirds,  and  consequentiy  the 
truBt  cannot  be  carried  out  in  that  way.  If,  however, 
it  had  been  so  carried  out,  the  duty  of  tiie  trustees 
was  to  transfer,  so  that  the  legal  personal  representa- 
tive of  the  tenant  for  life  should  be  ame  either 
directiy  or  through  the  intervention  of  tiie  trustees 
to  obtain  payment  of  the  proportionate  part  of  the 
dividend  to  which  he  is  entiued. 

Now,  the  order  of  the  12th  of  November,  1894, 
was  made,  and  I  doubt  not  properly  made,  for  the 
sale  and  division  of  the  proceeds  of  the  estate.  It 
was  made  in  the  interest  and  for  the  benefit  of  the 
persons  who  then  became  entitied  to  receive  that 
estate.  But  it  was  made  in  the  absence  of  tiie  legal 
personal  representative  of  Mrs.  Lyne  Stephens.  If 
he  had  heea  present,  it  seems  to  me  it  would  have 
been  xajg&d  by  him  that  her  estate  ought  not  to  be 
placed  in  a  worse  position  than  if  the  trust  had  been 
carried  out  in  the  proper  mode  by  transfer.  That 
being  so,  I  do  not  see  why,  as  the  estate  is  not  finally 
wound  up,  he  may  not  still  assume  the  same  right ; 
and  under  these  droumstances  I  have  come  to  the 
conclusion  that  the  application  ought  to  be  accedeJ 
to,  assuming  that  the  parties  are  ^  satisfied  that  the 
proper  sum  which  would  have  been  allowed  on  such 
an  application  is  that  which  is  mentioned  in  the 
summons. 

Order  accordingly. 

Solicitors,  Tatham  ds  Pym;  Bobina^  Billing ^  &  Co, 
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(Hawkins  and  Kennedy,  JJ.)  j  March  28. 

Beg.  v.  Smith  and  Ebbb.    (a.) 

Juaticea — Jurisdiction — Adulteration — Milk  sold  with  a 
foist  warranty — Prosecution  of  offenders — 8aU  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict,  c.  61),  ss. 
6.  10,  13,  20,  21'^Amendment  Act,  1879  (42  <fc  43 
Vid.  c.  30),  «.  3. 

K,,  a  Rutlandshire  farmer ,  contracted  to  sell  milk  to 
a  dairy  company  whose  premises  were  situate  ai  Finch- 
ley-road,  London,  hut  not  within  the  district  of  the  C. 
metropolitan  police  court,  K,  consigned  a  chum  of  milk 
with  a  written  warranty  attached  to  the  chum,  ai  Oak- 
ham to  the  daity  company  in  the  Finchley-road,  The 
dairy  company  resold  the  chum  of  miUc  to  a  London 
hospital  whose  premises  were  situate  within  the  district 
of  the  C,  police  court.  An  inspector  of  that  district 
procured  (under  section  3  of  the  Food  and  Drugs  Act, 
1879)  at  the  premises  of  the  hospital,  a  sample  of  the 
milk,  and  obtained  an  analysis  of  it  by  the  analyst  of 
that  district,  who  certified  that  it  was  adulterated  with 
water.  Proceedings  were  instituted  by  the  inspector  in 
the  C,  police  court  against  K,  for  an  offence  under  section 
27  of  the  Sale  of  Food  and  Drugs  Ad,  1876,  by  reason 
of  his  having  given  a  false  warranty  as  to  the  milk' 

Held,  that  the  magietrate  of  the  C,  police  court  had 
no  jurisdidion,  as  the  offence  alleged  against  K,  had  not 
been  committed  within  the  disirid  of  that  court, 

(a.)  Reported  by  Ebskihe  Bbid,  Esq.,  Barxister- 
at-Law. 


Fortune  v.  Hansom,  ante,  p,  431,  [1896]  1  Q.  B. 
205,  commented  on. 

This  was  a  rule  nisi  for  a  mandamus  calling  upon 
Horace  Smith,  Esquire,  one  of  the  metrcpobtan 
police  magistrates,  sitting  at  derkenwell  Police 
Court,  to  show  cause  why  he  should  not  hear  and 
determine  the  matter  of  two  summonses  taken  out 
by  Patrick  Meruagh,  an  inspector  of  nuisances 
for  the  parish  of  St.  M^ry,  IsHnigfton,  asninst  David 
Kerr,  tor  giving  a  false  warranty  on  uie  14th  and 
26th  of  June,  1895,  in  respect  of  two  chums  of  milk 
sold  by  him  to  the  Manor  Farm  Dairy  Go.  (limited), 
contnuy  to  tiie  provisions  of  section  27  of  the  Sale  of 
Food  and  Drugs  Act,  1875. 

The  facts  were  these.  The  prosecutor  on  two 
occasions  procured,  under  section  3  of  the  Sale  of 
Food  and  Drugs  Amendment  Act,  1879,  sanmles  for 
the  purpose  of  analysis  of  milk  in  course  of  delivery 
by  the  Manor  Farm  Dairy  Co.  (limited)  to  the  Great 
Northern  Oentral  Hospital,  at  their  premises  in  the 
Holloway-road,  in  the  parish  of  St  Mary,  Islington. 
The  samples  were  taken  at  the  premises  of  the  hos- 
pital in  the  Olerkenwell  police  district,  and  the 
analyses  were  made  by  the  analyst  for  that  district. 
On  analysis  it  was  found  that  the  two  samples 
were  adulterated  with  5  per  oent^  and  14  per  cent, 
respectively,  of  added  water ;  and  the  analyvt  so  oer- 
tified. 

Upon  this  certificate  proceedings  were  instituted 
at  the  Olerkenwell  Police  Oourt,  under  section  6  of 
the  Sale  of  Food  and  Drugs  Act,  1875,  against  the 
Farm  Dairy  Oo. 

At  the  trial  the  company  proved  that  the  milk 
was  as  received  by  them  at  East  Finchl^-road 
Station  from  their  vendor,  Kerr,  a  farmer  living  at 
Oakham,  Butlandshire,  who  supplied  it  to  them 
under  a  contract  with  a  written  warrantv  attached 
to  each  chum  as  to  the  purity  of  the  milk.  Themagis- 
trate  (Mr.  Bros)  dismissed  the  summons  against  the 
Dairy  company,  and  granted  one  against  their  vendor, 
Kerr,  for  selling  miUc  with  a  false  warranty,  con- 
trary to  the  provisions  of  section  27  of  the  Act  of 
1875,  which  provides  that  « every  person  who  shall 
give  a  false  warranty  in  writing  to  any  purchaser  in 
respect  of  an  article  of  food,  shall  be  guilty  of  an 
offence  and  be  liable  to  a  penalty."  Tins  summons 
came  on  for  hearing  before  Horace  Smith,  Esquire, 
the  sitting  magistrate  at  Olerkenwell  Police  Oourt, 
on  the  20th  of  July,  and  he  refused  to  hear  and 
determine  the  charge,  on  the  ground  that  he  had 
no  jurisdiction  to  do  so,  because  (1)  the  warranty  was 
attached  to  the  chum  at  the  farm  in  Butlandshire, 
and  the  milk  delivered  by  the  Uxmer  Kerr  to  the 
company  at  East  Hnddey-road  Station,  both  being 
places  out  of  the  jurisdiction  of  that  oourt ;  and  (2) 
the  person  prosecuting  was  not  a  person  competent 
to  tflkke  out  a  summons  under  section  20  of  the  Act  of 
1875,  which  provides  that  *<  when  the  analyst,  having 
analyzed  any  article,  shall  have  given  his  oertificatB 
of  the  result,  ...  the  person  causing  the 
analysis  to  be  made  may  take  proceedings  for  the 
recovery  of  the  penalty  .  .  .  before  any  jostiees 
havinff  jurisdiction  in  the  place  where  the  article  was 
actuaUy  delivered  to  the  purchaser.'* 

A  rule  nisi  to  compel  the  learned  magistrate  to  hear 
and  determine  the  matter  having  been  obtained : 

Toller,  in  showing  cause  against  the  rule  being 
made  absolute,  submitted  that  the  certificate  of  the 
analyst  was  no  evidence  against  Kerr.  T6  decidt 
who  was  the  "  purchaser,"  sections  20  and  21  of  the 
Act  of  1875  must  be  read  together. 

He  cited  Beg,  v.  TUterton,  43  W.  E.  603,  £1895]  3 
a  B.  61,  and  SuciUsr  t.  WiUw^  [1896]  1  Q.  B.  83. 

Macmorra/nt  Q.C,  in  support,  lefeired  to  Horrimm 
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High  Ooubt. 


Bbo.  v.  Smith  and  Kerb. 


High  Couet. 


T.  Bicharda,  45  J.  P.  552,  whioh  was  followed  in 
Boueh  ▼.  HaU,  29  W.  E.  304,  6  a  B.  D.  17,  and 
Bo^fe^.  Thompem,  [1892]  2  Q.  B.  196,  40  W.  B. 
Dig.  6. 

Cur.  adv.  vult 

The  jadgment  of  the  oourt  was  deliyered  hy 

Hawkins,  J.,  who,  after  stating  the  facts,  said : — 
It  is  beyond  doubt  that,  in  fact,  neither  the  sale  nor 
warranty  nor  the  delivery  to  the  dairy  company  was 
made  within  the  limits  of  the  Clerkenwell  Police 
Ck>urt*8  district,  and  it  was  not  suggested  that  any 
sample  was  taken  of  the  milk  at  the  place  or  during 
the  coarse  of  delirery  to  the  dairy  company.  Unless 
some  enactment  can  be  found  altering  the  general 
rule  of  law  that  an  offence  must  be  prosecuted  before 
a  tribunal  having  jurisdiction  to  entertain  it  within 
the  county  or  place  in  whioh  it  has  been  committed, 
the  magistrate  at  the  Clerkenwell  Police  Court  had 
no  jurisdiction  over  it.  It  is  said,  however,  that 
such  an  enactment  is  to  be  found  in  section  20  of  the 
Act  of  1875.    We  are  not  of  that  ooinion. 

Before  I  discuss  that  enactment  I  aesire  to  point  out 
one  or  two  matters  essential  to  be  borne  in  mind — 
namely,  the  offence  charged  against  the  dairy  company 
was  of  a  totaUy  different  character  from  that  preferred 
against  Kerr ;  that  against  the  dairy  company  was 
fnmed  under  section  6  of  the  Act  of  1875  for  sellitig 
to  the  prejudice  of  the  hospital  committee,  milk 
which  was  not  of  the  nature,  substance,  and  quality 
of  the  article  demanded  by  the  purchasers,  under 
the  circumstances  stated,  no  such  offence  could  possi- 
bly be  charged  against  Kerr,  for  he  neither  sold  nor 
delivered  any  milk  to  the  hospital  committee.  The 
information  against  Kerr  was  framed  under  section 
27  of  the  same  Act,  for  giving  a  false  warranty  in 
writing  to  his  purchasers,  the  dairy  company,  in 
respect  of  the  milk  sold  by  him  to  them. 

Let  me  now  call  attention  to  the  words  of  section 
20  of  the  Act  of  1875  :  <*  When  the  analyst,  having 
analvzed  any  article,  shall  have  given  hu  certificate 
of  the  result,  from  which  it  may  appear  that  an 
offence  against  some  one  of  the  provisions  of  this 
Act" — I  think  this  section  must  oe  read  as  if  the 
words  ''or  of  section  3  of  the  Act  of  1879 **  were 
inserted  here — "has  been  committed,  the  person 
causing  the  analysis  to  be  made  may  take  proceed- 
ings for  the  recovery  of  the  penalty  herein  imposed 
for  such  offence  before  any  justices  in  petty  sessions 
assembled  having  jurisdiction  in  the  place  where  an 
article  or  drug  sold  was  actually  aelivered  to  the 
purchasers  " — ^I  think  that  this  pa^  of  the  Act  must 
DO  read  as  if  the  words  "  or  the  siimple  of  milk  was 
procured  as  mentioned  in  section  3  of  the  Act  of 
1879  "  were  inserted  here — '*  in  a  summary  manner." 
It  has  been  held  that  the  certificate  of  the  analyst  is 
a  condition  precedent  to  a  prosecution  under  this 
section  (see  Peart  t.  Baretow^  44  J.  P.  699,  and  Smart 
▼.  WatU,  43  W.  B.  379,  [1895]  1  Q.  B.  219},  and  it 
seems  to  me  not  open  to  question  that  tne  words 
"  When  the  analyst,  having  analyzed  any  article," 
at  the  commencement  of  the  section,  must  be  inter- 
preted to  mean  the  official  analyst  appointed  under 
section  10  as  analyst  of  all  food  and  drugs  sold  within 
the  district  for  which  he  is  appointed ;  and  the 
inspector  of  nuisances  appointed  for  any  district  or 
place  can  only  require  the  analyst  (if  there  be  one) 
for  that  district,  to  analyze  the  suspected  samples 
and  give  his  certificate  under  section  13.  We  take  it, 
therefore,  that  an  inspector  of  nuisances  could  neither 
insist  upon  procuring  a  sample  in  a  district  for  whioh 
he  is  not  appointed,  nor  could  an  analyst  not  ap- 
pointed to  act  for  such  district  give  any  valid  and 
eHeotnal  certificate  of  the  result  ofhis  analysis  under 
aMi(m  13.    Section  18,  which,  with  reference  to  the 


schedule  to  the  Act,  prescribes  the  form  of  the  certifi- 
cate, evidentiy  contemplates  an  analysis  by  tiie  local 
analyst,  of  the  article  analyzed  as  it  is  at  the  time  it  is 
delivered  to  him.  Then  comes  section  20,  the  section 
under  discussion,  and,  immediately  following  it,  section 
21,  which  enacts  that  at  the  hearing  of  the  information 
in  such  proceeding  (t.e.,  the  proceedings  mentioned 
in  section  20)  the  production  of  tiie  ceraficate  of  the 
analysis  shall  be  sufficient  evidence  of  the  facts 
therein  stated,  unless  the  defendant  shall  require  that 
the  analyst  shall  be  called  as  a  witness. 

All  these  provisions  point,  in  our  opinion,  to 
the  intention  of  the  Legislature  to  provide  local 
inspectors  with  power  to  obtain  by  local  uialysts 
analyses  of  questionable  samples  of  articles  of 
food  or  drugs  sold  within  their  districts,  and  to 
provide  for  the  prosecution  of  offenders  against  the 
Act  before  justices  of  the  peace  having  jurisdiction  in 
the  place  where  adulterated  articles  are  actually  de- 
livered to  the  purchasers ;  but  it  never  could  have 
been  in  the  contemplation  of  the  Legislature  to  give 
justices  jurisdiction  to  deal  with  persons  offiBn£ng 
against  the  Acts  in  other  parts  of  the  United  King- 
dom out  of  their  jurisdiction.  There  are  certainly 
no  words  expressive  of  such  an  intention  to  be  found 
in  section  20  or  in  any  other  section  of  the  Acts 
either  of  1875  or  1879.  In  this  case  no  act  tending 
to  establish  a  violation  by  Kerr  of  the  statutes  I  have 
discussed  occurred  witmn  the  jurisdiction  of  the 
Clerkenwell  Police  Court.  The  warranty  was  made  at 
Oakham,  the  delivery  by  Kerr  to  the  dairy  company  at 
Finchley.  There  was  no  sample  of  the  milk  taken  by 
an^  inspector  in  the  course  of  its  delivery  to  the 
dauy  company,  and  therefore  there  could  be  no  such 
sample  to  analyze,  and,  even  had  there  been,  no 
imalysis  was  made  by  any  analyst  appointed  for  the 
district  of  Finchley,  and  the  ansJysis  of  a  sample  taken 
after  the  milk  had  been  actually  delivered  to  and 
received  by  the  dairy  company  in  a  district  where  Keir 
never  had  any  control  over  the  milk,  and  of  which  he 
had  no  knowledge,  could  not  affect  him,  and  the  cer- 
tificate given  as  the  result  of  the  analysis  of  such  a 
sample  could  not,  in  our  opinion,  be  any  evidence  as 
agamst  Kerr.  Moreover,  though  the  certificate  may 
have  been  evidence  as  against  the  dairy  company  that 
the  sample  taken  at  8t.  Mary's,  Islington,  while  in 
the  course  of  delivery  by  them  to  the  hospital  was 
adulterated,  tiiere  was  nothing  on  it  from  which  it 
appeared  that  the  offence  of  giving  a  false  warranty 
was  committed  by  the  defendant  Kerr  at  Oakham  or 
anywhere  else. 

Under  all  the  drcumstauces,  we  are  at  a  loss  to  see 
any  ground  for  the  contention  that  the  Clerkenwell 
magistrate  had  any  lurisdiction  over  the  charge 
against  Kerr.  It  is  only  for  such  offence  as  appears 
by  the  certificate  that  any  prosecution  can  be  insti- 
tuted under  section  20.  The  rule,  thereforo,  must  be 
discharged. 

I  wish  before  concluding  to  observe,  with 
regard  to  the  form  of  the  certificate,  that  the 
analyst's  duty  is  merely  to  analyze  and  report 
the  result  of  the  analysis,  and  he  has  no  right, 
as  I  think,  to  report  extraneous  facts  unconnected 
with  the  analysis,  and  if  he  does  so  his  certifi- 
cate would,  in  my  judgment,  be  inadmissible  as 
evidence  of  such  facts.  &  so  far  as  it  states  in  due 
form  the  result  of  the  analysis  the  certificate  is 
sufficient  for  the  justices  to  act  upon,  unless  the 
defendant  requires  the  analyst  to  be  called  as  a  wit- 
ness, or  unless  other  evidence  is  adduced  before  the 
justices  which  induces  them  to  come  to  the  conclusion 
that  it  is  incorrect.  The  expression  used  by  me  in 
my  judgment  in  Fortune  v.  Harson^  ante,  p.  431, 
[1896]  1  Q.  B.  205,  that  the  certificate  is  •'practically 
conclusive"  was  intattded  only  to  convey  the  impres- 
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don  I  entertained  that  in  the  vast  majority  of  oases 
brought  before  justices  no  other  evidenoe  was  offered 
of  the  impurity  of  Ihe  article,  and  to  point  out  the 
great  importance  of  insisting  upon  its  containing  all 
the  material  details  of  the  analysis  to  enable  the 
justices  themselves  to  form  a  judgment  on  the 
question  before  them.  Had  I  intend^  to  do  more  I 
snould  have  qualified  my  expression  by  what  I  have 
now  stated. 

Bule  discharged. 

Solicitors,  Stanley  Hoare  ;  P.  O,  Bobinaon. 


March  24,  25. 


Q.  B.  Div.  ) 

(Lawranoe  and  Collins,  JJ.) ) 

Ck>0PEB  V,  Pbabsb.  (a.) 

Landlord  and  tenant  —  Compensatian  —  Allotmenia  — 
Cottage  garden — Holding  used  by  seedeman/or  trade 
pttrposea — Allotments  and  Cottage  Gardens  Compensa- 
tion for  Crops  Ad,  1887  (50  &  51  Vict.  c.  26),  ss.  4,  5. 

A  plot  of  land  occupied  hy  a  seedeman  and  used  by 
him  for  the  business  of  a  seedsman  is  not  an  allotment 
or  holding  within  the  meaning  of  section  4  of  60  A  51 
Vict,  c.  26,  and  the  occupier  is  not  eniitied  to  compensa- 
tion under  section  5.  TJie  Act  only  applies  to  poor 
persons  who  ctUtivaie  their  gardens  for  food  or  pleasure, 

Oase  stated. 

This  was  an  appeal  on  a  oase  stated  from  a  decision 
of  the  justices  for  the  borough  of  Bedford. 

At  a  petty  sessions  held  at  Bedford  on  the  6th  of 
May,  1895,  an  application  was  made  by  the  appel- 
lant, G.  Cooper,  against  Mary  Pearse,  the  respondent, 
under  the  provisions  of  the  Allotments  and  Cottage 
(hardens  Compensation  for  Crc^  Act,  1887,  for  the 
appointment  of  an  arbitrator  in  respect  of  a  claim 
wmchhe  had  made  for  compensation  in  respect  of 
crops  growing  upon  land  which  he  held  of  me  re- 
spondent as  tenant,  the  tenancy  of  which  expired  on 
the  25th  of  March,  1895,  and  for  labour  expended 
upon  and  for  manure  applied  to  the  holding  since 
the  takinff  of  the  last  crop  therefrom. 

The  f oUowing  are  the  facts  as  found  in  the  case 
stated. 

The  appellant  was  a  seed  merchant,  carrying  on 
business  in  the  borough  of  Bedford,  and  up  to  the 
25Ui  of  March,  1895,  was  tenant  of  some  land,  being 
less  than  an  acre  in  extent,  of  which  the  respondent 
was  the  owner.  The  tenancy  expired  by  notice  to 
quit  on  that  date.  In  the  agreement  between  the 
parties  the  land  let  by  the  respondent  to  the  appel- 
lant was  described  as  "  garden  luid,"  and  the  tenancy 
was  stated  to  be  '*  from  half-year  to  half-year,  com- 
mencing on  the  29th  of  September,  1893."  The  land 
was  occupied  by  the  tenant  as  a  garden.  At  the 
expiration  of  the  tenancy  there  was  a  quantity  of 
flower  roots,  yegetables,  and  bulbs  upon  the  ground. 
Since  taking  the  last  crop  the  appellant  had  expended 
certain  labour  upon  and  apphed  certain  manure  to 
the  land. 

The  daim  was  for  £159  2s.  9d.,  and  the  partioulars 
showed  that  the  crops  consisted  prindpslly  of  nar- 
cissus bulbs  and  crocus  bulbs,  there  being  also  some 
vegetables.  The  bulbs  were  grown  by  the  am>ellant 
for  sale.  Th^y  were  put  in  in  the  autumn  of  1893, 
and  would  not  be  fit  to  take  up  until  July,  1895. 

The  ma^fistrates  refused  tiie  application.  They 
were  of  opinion  that  the  holding  was  not  an  allot- 
ment witiun  the  meaning  of  the  Act,  on  the  ground 

(a.)  Reported  by  B.  G.  Stillwxll,  Esq.,  Barrister- 


that  the  appellant  did  not  cultivate  it  as  a  garden, 
but  used  it  for  trade  purposes.  They  farther  held 
that  the  bulbs  for  which  compensation  was  claimed 
were  not  crops  grown  in  the  ordinary  course  of  culti- 
vation, on  tiie,  ground  that  they  were  not  an  ordinary 
crop  grown  in  the  neighbourhood. 

The  questions  for  we  opinion  of  the  court  were : 
(1)  Was  the  holding  in  law  a  holding  within  the  Act 
of  1887  ?  (2)  Could  the  bulbs  claimed  for  be  hiOd 
in  law,  under  the  droumstanoes,  to  be  crops  growing 
on  the  holding  in  the  ordinary  course  of  oultivatioii 
wi^in  the  meaning  of  section  5  of  the  said  Act? 

By  section  4  it  is  provided  that  *' '  allotment' 
means  any  parcel  of  land  of  not  more  than  two  acres 
in  extent  hdd  by  a  tenant  under  a  landlord  and  cul- 
tivated as  a  gurden  or  as  a  farm,  or  partly  as  a 
garden  and  partly  as  a  farm,  'Cottage  garden' 
means  an  allotment  attached  to  a  cottage.  '  Hold- 
ing '  means  an  allotment  or  cottage  garden.*' 

election 5  provides  as  follows:  "upcm  the  dd»r- 
mination  of  the  tenancy  of  a  hdaing  after  the 
commencement  of  this  Act  the  tenant  shall  be 
entitled,  notwithstanding  any  agreement  to  the 
contrary,  to  obtain  from  the  hmdlora  compensation  in 
money  for  the  following  matters  and  things,  that  is 
to  say — (a)  for  crops,  induding  fruit,  growing  upon 
the  holding  in  the  ordina^  course  of  cultivatioo. 
.  .  .  {b)  for  labour  expenaed  upon  and  for  manure 
applied  to  the  hddin^  smce  the  taking  of  the  lait 
crop  therefrom  in  antidpation  of  a  future  crop." 

W,  Mackenzie^  for  the  i^pdlant. — ^This  is  an  allot- 
ment within  the  meaning  of  the  Act,  and  the  bulbs 
are  crops  grown  upon  uie  hdding  in  the  cndinaiy 
course  of  cultivation  within  the  meaning  of  section  6. 
Crops  are  not  confined  to  fruit  and  flowers :  Hood  v. 
Kendall,  4  W.  B.  123,  17  C.  B.  260.  <*  Crops  grow- 
ing in  the  ordinary  course  of  cultivation^'  means 
grown  in  the  usual  manner.  If  grown  under  glaM  the 
tenant  would  not  be  entitled  to  compensation. 

Reginald  Brown,  for  the  respondent. — ^This  is  the 
first  case  arising  under  the  Allotments  Act  of  1887. 
This  plot  of  land  is  not  a  garden  wiUun  tibe  Act  The 
Act  was  intended  to  apply  to  small  cottagers,  and  not 
to  a  nurseryman  or  seednnan.  A  *'  cottoge  garden" 
is  a  garden  used  by  acottager  for  growing  vegetables, 
&c,  for  his  own  use,  and  not  for  the  maikst.  The 
land  in  this  ease  is  used  as  anursety  ground  or  market 
sarden  as  defined  by  section  6  of  the  Market 
Gardeners'  Compensation  Act,  1895  (58  ft  59  Yiot.  e. 
27).  A  garden  is  a  plot,  dther  attached  or  not  to  a 
cottage,  and  used  for  personal  use.  A  sarden  is 
defined  bv  Latham  as  a  '*  i>iece  of  ground  endoeed  and 
cultivated  for  herbs  or  fruits  for  rood,  or  laid  out  for 
ideasure."  These  bulbs  are  not  **  crops."  The  Act 
was  never  intended  to  apply  to  bulbs  in  the  grovuid. 
A  crop  is  something  whion  can  be  cut  or  gathered  off 
a  tree  or  plant 

Mackenzie,  in  reply. — ^This  land  is  not  the  loM  a 
garden  wiUiin  the  Act  because  the  prodooe  is 
cultivated  for  market:  Meux  v.  Cohley,  [1893]  2 
Ch.  253,  40  W.  B.  Big.  111. 

Lawbakos,  J. — In  this  case  there  are  two  questions 
raised  for  us  to  dedde.  Firstly,  whether  the  hbldi^ 
was  in  law  a  hdding  within  the  Act  of  1887 ;  and, 
secondly,  whether  the  bulbs  claimed  for  can  be  held  to 
be  crops  growinf^  on  the  hdding  in  the  ordinary  ooorse 
of  cultivation  within  the  meaning  of  section  5  ol  that 
Act.  It  seems  to  me  that  it  ii  only  necessary  lor  us 
to  deal  with  the  first  question,  ana  that  we  need  not 
dedde  as  to  whether  the  bulbs  come  within  seotaon  5. 

(The  Act  of  1887  providee  compensation  to  te 
occupiers  of  allotments  and  cottage  gudens  for  cms 
left  in  the  ^i|nd  at  the  end  of  ttieic  tenancm.    By 
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leetion  4  <'  allotment "  is  defined  as  a  parcel  of  land 
of  not  more  tlian  two  acres  in  extent  held  bv  a  tenant 
under  a  landlord  and  cultivated  as  a  garden  or  as  a 
farm,  or  partly  as  a  garden  and  partly  as  a  farm. 
"  Cottage  garden  "  means  an  allotment  attached  to  a 
cottage,  aiS  "  holding  '*  means  an  allotment  or  cot- 
tap^  garden.  Section  6  proyides  that  upon  the  deter- 
mination of  the  tenancy  ox  a  holding  the  tenant  shall  be 
entitled  to  compensation  **  for  crops,  including  fmit, 
growing  upon  the  holding  in  the  ordinary  course  of 
cnltiTation,  and  for  fruit  trees  and  fruit  bushes  grow- 
ing thereon,  which  have  been  planted  by  the  tenant." 
The  facts  as  found  in  the  stated  case  show  that 
Cooper,  the  appellant,  was  a  seed  merchant,  and  was 
tenant  of  some  garden  land  of  less  than  one  acre  in 
extent,  but  it  appears  that  he  did  not  cultivate  this 
pieoe  of  land  in  the  ordinary  sense  of  a  garden.  A 
garden  is  a  place  where  flowers  or  fmit  are  grown  for 
n>od  or  pleasure.  The  appellant,  however,  did  not 
occupy  this  plot  of  land  for  that  purpose,  but  as  a 
place  of  busmess.  I  am  therefore  of  opinion  that 
this  is  not  an  allotment  within  the  meaning  of  the 
Act,  and  the  appeal  must  be  dismissed. 

Collins,  J. — I  am  of  the  same  opinion.  "  Allot- 
ment" means  land  of  not  more  than  two  acres  in 
extent  cultivated  as  a  garden  or  as  a  farm,  and  a 
cottage  garden  is  an  allotment  attached  to  a  cottage, 
and  a  holding  is  an  allotment  or  a  cottage  garden, 
*  therefore  we  see  that  this  Act  deals  witii  cottage 
gardens.  It  deals  with  a  small  class  of  persons, 
small  oottasers,  who  may  have  the  benefit  of  the  Act 
although  the  plots  of  land  they  hold  may  not  be 
attached  to  the  cottage  they  occupy.  Section  5  of 
the  Act  says  that  the  tenant  of  a  *'  holding  "  shall  be 
entitled  to  obtain  compensation  from  his  landlord 
upon  the  determination  of  his  tenancy  for  crops,  in- 
oniding  fmit,  growing  upon  his  holding  in  the  ordinary 
course  of  cidtivation.  A  "  garden "  means  a  place 
where  flowers  or  fruit  are  grown  for  pleasure.  The 
facts  found  show  that  Cooper  did  not  occupy  this 
pieoe  of  ground  in  that  sense,  but  that  he  used  it  for 
the^^urpose  of  carrvinff  on  the  business  of  a  seedsmao. 
I  thmk  that  if  the  land  is  used  for  the  cultivation  of 
seeds  or  similar  purposes  it  does  not  come  within  the 
Act.  The  Act  was  mtended  only  to  provide  compen- 
sation to  the  class  of  poor  persons  who  cultivate  tiieir 
gardens  for  food  or  pleasure.  It  is  therefore  not 
neooseary  for  us  to  decide  the  other  question  as  to 
whether  the  bulbs  are  a  crop  growing  upon  the 
holding  within  the  meaning  of  the  Act.  This  appeal 
moat  therefore  be  disnussea 

Appeal  ditmuied. 

Solicitors:  Cro$$man  &  Prichard,  for  Sharman  <k 
TrHhewy,  Bedford;  Maples,  Teesdale,  ds  Co.,  for 
Theed  Fear$e,  Bedford. 


Feb.  3,  11, 17. 


IN   BANKBUPTOY. 

a  B.  Div.  I 

Yaaghan  Williams,  J.  | 

In  re  Gratdon. 
Ex  parte  Thb  Offioial  Beobiver.  (a.) 

Bafikrupt^ — AfUrHMcquired  property  ^Personal  earn* 
inge — Ekopptl  by  record  of  county  court — Bankruptcy 
Ad,  1883  (46  d:  47  Vict,  c  52),  as.  44,  53. 

A.  bankrupt  i$  only  entiUed  to  retain  eo  much  of  his 
permmal  eaminge  as  are  reasonably  necessary  for  the 

(a.)  Baported  by  P.  M.  Fraitokb,  Bsq.»  Barrister- 
at-Law. 


maintenance  of  himseif  and  his  family,  the  remainder 
passes  to  his  trustee. 

The  decision  of  a  county  court  upon  an  issue  between 
the  bankrupt  and  the  trustee,  that  certain  weekly  payments 
due  to  the  oankrupt  under  an  agreement  are  in  the  nature 
of  personal  earnings,  estops  the  trustee  from  subsequently 
arguing  in  tJie  High  Court,  when  further  weekly  pay^ 
ments  become  due  under  the  same  agreement,  that  they 
are  not  in  the  nature  of  personal  earnings. 

Motion  by  the  ofiicial  receiver,  as  trustee  in  the 
bankraptcy,  for  a  declaration  that  he  was  entitled  to 
certain  money  payable  to  the  bankmpt  by  the  Great 
Wheel  Co.  (Limited). 

A  receiving  order  was  made  against  Graydon  in 
August,  1892. 

m  September,  1893,  he  obtained  a  patent  for  the 
constmction  of  great  wheels,  and  upon  the  14th  of 
April,  1894,  he  entered  into  a  written  agreement  with 
the  company,  by  which  he  granted  them  a  licence  to 
construct  a  great  wheel  at  the  Earl's  Court  Exhibition 
in  consideration  of  their  paying  him  a  sum  of  £10  per 
week  for  so  long  as  the  great  wheel  should  be  open  to 
the  public 

Upon  the  17th  of  April,  1894,  the  official  receiver 
gave  notice  to  the  company  of  his  claim  to  any  money 
payable  by  them  to  the  bankmpt,  and  in  March, 
1895,  he  gave  a'  similar  notice  to  the  bankmpt's 
solicitor. 

Upon  the  20th  of  March,  1895,  the  bankmpt  gave 
a  charge  upon  these  payments  to  his  solicitor 
to  secure  his  costs,  inducung  the  costs  of  obtaining 
thepatent. 

ythen  the  first  two  instalments  became  due  the 
official  receiver  brought  an  action  for  that  amount 
(£20)  against  the  company. 

The  company  interpleaded,  and  the  issue  was 
remitted  to  the  Brompton  County  Court,  where  the 
judge  decided  that  the  £20  in  question  was  in  the 
nature  of  personal  earnings,  and  did  not  pass  to  the 
official  receiver. 

He  refused  leave  to  appeal,  observing  that  the  sum 
of  £20  was  not  more  than  was  reasonably  necessary 
for  the  maintenance  of  the  bankmpt. 

The  official  receiver  thereupon  waited  until  £80 
be<Mune  payable  to  the  bankmpt,  when  he  laundbed 
the  present  motion. 

Herbert  Reed,  Q.C,  {Muir  Mackenzie  with  him),  for 
the  offimal  receiver,  stated  the  facts,  and  was  stopped 
by  the  court 

J.  O,  Butcher,  for  the  bankmpt.— These  pay- 
ments are  in  the  nature  of  personal  earning, 
and  the  offidal  receiver  is  estopped  from  argumg 
that  they  are  not  personal  earnings  by  the  decision 
of  the  county  court  judge :  fitters  v.  AUfrey, 
23  W.  E.  442,  L.  E.  10  C.  P.  29.  Further,  the 
bankmpt's  solicitor  has  a  valid  charge  upon  them. 
[YAxraHAN  Williams,  J.— It  is  conceded  that  if  the 
official  receiver  takes  the  benefit  of  this  contract  he 
must  pay  the  charges  of  making  the  contract,  and 
also  of  obtaining  and  keeping  up  the  patent.] 

Herbert  Beed,  Q.  C,  and  Muir  Mackenzie^  on  the  point 
of  estopp^ — If  there  is  anv  estoppel  here  it  must  be 
estoppel  bv  record,  and  all  that  appears  upon  the 
record  of  the  county  court  is  that  the  right  to  a  sum 
of  £20  was  in  issue.  The  court  was  only  competent 
to  decide  the  rights  of  the  parties  so  far  as  they  were 
before  it.  that  was  the  right  to  the  £20.  Generally, 
estoppels  apply  only  to  the  pMt  and  not  to  the 
future.  At  we  time  of  the  decision  in  the  county 
court  these  earnings  now  in  question  were  future,  and 
no  estopped  avails. 

/.  O.  Butcher  replied  on  the  popt  of  estoppel,  and 
further  argued  that  these  earnings  were  personal, 
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because  they  were  the  prodaot  of  the  brain  and  skill 
of  the  bankrupt. 

Beed,  Q.C.,  and  Mackenzie  were  not  called  upon  to 
argue  on  the  point  of  personal  earnings. 

Haneell,  for  the  company,  took  no  part  in  the  argu- 
ment. 

Cur,  adv,  vult, 

Feb.  17.— Vauohan  Williams,  J.,  delivered  the 
following  written  judgment. — ^The  question  in  Um 
case  is  whether  the  trustee  is  entitled  to  a  declaration 
that  he  is  entitled  to  certain  payments  in  the  nature 
of  rooties  for  a  licence  to  use  a  patented  article ; 
that  IS  to  say,  a  ffreat  wheel,  for  the  carriage  of 
passeuKcrs  erected  at  the  Earl's  Court  Exhibition, 
under  letters  patent  taken  out  by  the  bankrupt  since 
the  making  of  the  receiving  order,  and  payable  to  the 
bankrupt  under  an  agreement  also  made  since  the 
date  of  the  receiving  order  between  him  and  the 
Oreat  Wheel  Co.  (Limited). 

The  bankrupt  says  that  the  trustee  is  not  entitled 
to  this  declaration:  first,  because  the  sums  payable 
are  in  the  nature  of  personal  earnings,  and  as  such  do 
not  pass  to  the  trustee ;  secondly,  uie  bankrupt  says 
that  in  prior  litigation  between  him  and  the  trustee — 
viz.,  on  the  ^riiu.  of  an  interpleader  issue  remitted 
from  the  High  Court  to  the  county  court — it  was 
dedided  that  the  sums  thus  payable  to  the  bankrupt 
were  in  the  nature  of  personal  earnings,  and  did  not 
pass  to  the  trustee,  and  that  the  trustee  is  estopped 
by  that  decision  from  asserting  the  contrary. 

I  will  deal  first  with  the  pomt  of  estoppel.  In  my 
judgment,  if  this  question  was  in  issue  between  the 
baiirupt  and  the  trustee  in  the  county  court,  and 
was  decided  between  the  parties,  the  trustee 
would  be  estopped  by  the  decision;  but  I  do  not 
think  that  it  is  proved  that  the  point  was  in  issue  in 
the  counhr  court.  The  sum  of  money  as  to  which  the 
interpleader  issue  was  raised  was  a  sum  of  £20,  two 
early  instalments  of  the  sums  payable  to  the  bank- 
rupt. 

Kow,  it  seems  to  me  on  the  authorities  that  it  is 
not  true  to  say  that  no  personal  earnings  of  the 
bankrupt  after  his  bankruptcy  pass  to  the  trustee. 
The  authorities  are  not  very  dear,  but  I  think  on  the 
b^ance  of  the  authoritieB  (see  Wadling  v.  Oliphant^ 
24  W.  B.  246,  1  Q.  B.  D.  145,  and  the  cases  there 
cited)  that  it  is  only  the  personal  earnings  reasonably 
necessary  for  the  maintenance  of  the  bankrupt  and 
his  family  which  do  not  pass  to  the  trustee.  This  is 
in  accordance  with  the  principles  which  underlie 
section  53  of  the  Bankruptcy  Act,  1883,  with  regard 
to  the  appropriation  of  a  portion  of  salary. 

Now,  this  being  so,  it  seems  to  me  that  the  county 
court  judge  did  not  decide  anything  more  than  that 
the  £20  then  in  question  was  not  more  than  was  neces- 
sary for  the  reasonable  maintenance  of  the  bankrupt — 
that  is  to  say  tiiat,  even  assuming  the  county  court 
judge  to  have  dedded  that  the  sums  payable  were  in 
the  nature  of  personal  earnings,  no  estoppel  arises  as 
to  the  quantum  of  future  earnings  necessary  for  the 
maintenance  of  the  bankrupt.  Toat  the  decision  of 
the  county  court  judge  was  given  in  reference  only 
to  the  amount  in  issue  seems  to  me  the  fair  inference 
from  his  observations  when  asked  for  leave  to  appeal. 
I  also  think  that  the  fair  inference  from  his  judgment 
is  that  he  did  dedde  that  the  sums  in  question  were 
in  the  nature  of  personal  earnings,  and  that  the 
trustee  is  estopped  m>m  denying  this  to  be  the  nature 
of  thepaymonts  when  made.  I  shall  not,  therefore, 
go  into  this  question,  but  merdy  consider  the  question 
oiquanium* 

T  think  that  £5  per  week  is  a  fitting  sum  for  the 
bankrupt  to  retain  as  a  reasonaUe  maintenance  for 
himself  and  family* 


There  must,  however,  be  first  deducted  from  tiie 
sums  payable  the  amounts  due  to  Mr.  Kimber  for 
costs  of  creation  of  the  fund.  Then  will  come  the 
bankrupt's  £5,  and  the  residue  will  toss  to  the  trus- 
tee. The  charge  of  Mr.  Kimber  for  his  general  costs 
seems  to  me  to  be  a  charge  given  after  the  trostee 
had  intervened  and  after  Mr.  £mber  had  knowledge 
of  his  intervention ;  but,  as  I  said  in  the  course  of 
the  argument,  Mr.  Kimber  shall  have  an  inquiry  in 
chamMrs  as  to  this  if  he  chooses. 

I  think  the  bankrupt  ought  to  have  the  costs  of 
this  motion  out  of  the  fund,  as  the  trustee  asked  lot 
more  than  he  was  entitled  to. 

Solidtor  for  the  Official  Beodver,  R,  Davies, 

Solidtor  for  Mr.  Oraydon,  E.  Kimber. 

SoUdtors  for  the  company,  Hasties. 


r.i 


Fd>.  4, 8. 


a  B.  Div. 
Vaughan  Williams,  J. 

In  re  Beamak. 
Ex  parte  Thb  Fuenbss  Pinancb  Co.  (Lihitid).  (o.) 

Bankruptcy — Protected  transaction — Mortgage  of  chose 
in  action— ^o^ice  of  act  of  bankruptcy — Order  and 
disposition— Bankruptcy  Act,  1883  (46  dt  47  Vid.  c 
52),  ss.  44,  49. 

The  bankrupt  had  assigned  a  debt  coming  due  to  Urn 
to  secure  an  advance  of  £30  in  October,  1890.  The 
mortgagee  failed  to  give  notice  of  this  assignment.  In 
June,  1892,  after  an  act  of  bankruptcy,  but  vfUho^ 
notice  thereof,  the  mortgagee  advanced  a  further  twm  to 
the  bankruji  and  took  a  fresh  assignment  of  the  same 
debt  to  cover  both  the  loans  of  1890  and  1892.  Of  thit 
assignment  the  mortgagee  gave  due  notice. 

Held,  that  the  notice  given  of  the  second  assignment 
wets  equivalent  to  a  taking  possession  of  the  stubjed  matter 
thereof,  and,  coupled  with  the  deed  of  June,  1892,  wot  a 
dealing  for  valuable  consideration  and  protected  by  sec- 
tion 49  of  the  Bankruptcy  Act,  1883,  and  that  the  mort- 
gagee having  taken  possession  by  this  notice  could  them 
set  up  both  the  deeds  of  1890  and  1892. 

Motion  by  the  Fumess  Finance  Co.  (Limited)  for  a 
dedaration  that  the  company  was  entitled,  as  against 
the  trustee  in  the  bankruptcy,  to  the  sum  of 
£74  13s.  6d.,  part  of  certain  money  recdved  by  the 
trustee  from  the  War  Office  for  work  done  hj  the 
bankrupt. 

On  October  29,  1890,  the  bankrupt  borrowed  £30 
from  the  company,  and  b^  way  of  seoniity  gave 
them  an  assignment  charging  any  money  he  should 
recdve  from  the  War  Office  m  payment  for  certain 
work  he  was  then  carrying  out.  The  company  never 
gave  notice  of  this  assignment  to  the  War  OfEioe. 

The  bankrupt  continued  to  obtain  further  advances 
from  the  companv,  and  on  May  31,  1892,  he  owed 
them  £59  13s.  6d.,  for  which  they  obtained  judg- 
ment. The  bankrupt  did  not  sati^  the  judgment, 
but,  upon  June  16,  1892,  he  obtained  a  further  loan  ci 
£15,  and  executed  a  fresh  assignment  charging  tii« 
money  due  to  him  from  the  War  Office  with  tiie 
repayment  of  the  total  sum  of  £74  13s.  6d.  due  from 
him  to  the  company.  The  company  gave  notice  of 
this  assignment  to  the  War  Ofnce,  and  received  i 
letter  admowledging  recdpt  of  the  notice,  bat  tbstiitg 
that  the  Department  paid  no  attention  to  assign- 
ments. 

Prior  to  this  assignment,  on  the  20th  id  MiJ' 
1892,  a  petition  had  been  presented  against  the  hsxk- 

(o.)  Reported  by  P.  M.  Franokb,  Esq.,  Barrister- 
at-Law. 
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on  the^Pti^  of  Jktay.  The  hearing  of.  tbe  petition  w&8 
adjonTDed  seyeral  .time6>.btit  a  reoeiving  :oider  was 
eventaaUy  made  upon  it  on.  the  1 1th  of  August.  In 
the  bankrupt' a  statement  of  a£Bur8  he  returned  the 
company  as  uns^ured  creditors  for  £S6y,  The  com- 
pany wrote  on  the  5th of  November,  1892,  and  informed 
the  trustee  that  theyt  held  the  assiffnment  of  the  16th 
of  June,,  and  on.&e.  10th  of  .January,  1893,  the 
company's  solicitor,  called  upon  the  trustee,  who 
.refiped  to  admit  their  daim,  on  the  ;ground  that  the 
assignment  had  been  taken  with  >  notice  of  an  act  of 
bai)£ruptcy.  The  trustee  proceeded  to  get  in  the  money 
from  the  War  Office,  and  inqurred  considerable  ex- 
pense in  obtaining  it.  .He,  received  it  from  the  War 
Office  on  the  27th  of  December,  1893,  and  gave 
notice  to  the  company  that  he  had  receiyed  iton' the 
29th  of  Decemb^.  .  This  letter  miscarried,  and  it  was 
not ,  until  the  trustee  made  out  his  statement  of 
accounts  on  applying  for  his  release  in  1895  that  the 
company  became  aware  that  the  monev  had  ever  been 
obtained  from  the  War  Office.  The  wnole  estate  only 
realized  about  £183,  all  of  which  went  in  trustee's 
costs  and  remuneration. 

Upon  the  hearing  of  the  motion,  evidence  was  taken 
as  to  whether,  in  fact,  the  company  had  notice  of  an 
act  of  bankruptcy  at  the  time  when  they  took  the 
assignment  of  the  16th  of  June,  1892. 

Muir  Mackenzie,  for  the  company. — On  the  evidence 
the  company  had  no  notice  of  an  act  of  bankruptcy 
when  they  took  the  assignment  of  the  16th  of  June, 
1892.  Further,  their  notice  to  the  War  Office  was 
equivalent  to  taking  possession,  and  took  the  debt  out 
of  the  order  and .  disposition  of  the  bankrupt :  Be 
Biyan,  2  Mont.  D.  &  D.  219 ;  Be  Wru/ht,  24  W<  B.  977, 
3  Oh.  D.  70 ;  Graham  ▼.  Furber,  2  W.  E.  39,  14  0.  B. 
134. 

Oarrtngton,  for  the  trustee. — Even  if  the  company 
had  no  notice  of  the  act  of  bankruptcy,  they  are  not 
protected  as  to  the  £30  assigned  by  the  deed  of  the 
29th  of  October,  1890.  The  company  never  gave 
notice  of  that  assignment  to  the  War  Ofiftce,  therefore 
the  chose  in  action  assigned. by  it  was  in  the  order 
and  disposition  pf  the  bankrupt  with  the  consent  of 
the  true  owner  upon  the  19th  of  Mav,  1892,  the  date 
pf  the  commencement,  of  the  bankruptcy.  From 
that  date  onwards  it  was  the  property  of  the  trustee, 
and  the  banki;npt  could  not  assign  it  to  anyone  by 
the  deed  of  the  16th  of  Jva^e,  for  he  had  lost  all  pro- 
perty in  it  at  that  date :  Smale  v.  Burr,  21  W.  B.  193, 
Xi.  B.  8  C.  P.  64 ;  Bamsden  v.  Ltq4on,  22  W.  B.  129, 
Ii.  B.  9  a  B.  17;  Cooperv.  Zeffert,  32  W.  B.  402. 

Muir  Mackenzie  replied. 

•  Yaughan  Whjjams,  J.—This  is  a  difficult  case, 
both  on  the  facts  and  on  the  law.  On  the  facts  I  am 
of  opinion  that  the  company  had  not  notice  of  any 
•ot  of  bankruptcy  when  they  took  the  assignment. 
.  As  to  the .  law,  that,  to  my  mind,  is  accurately 
stated  by  Maule,  J.,  in  Graham  v.  Furber,  where  he 
mf9 1  "It  was  the  intention  of  the  Legislature  by 
this  statute  .to  relieve  such  a  person,  and  to  place  him 
in. as  good  a  position  where,  he  got  back  hia  goods 
before  notice .  of  an  act  of  bankruptcy  as  if  he  got 
them  back  before  the  commission  of  an  act  of  baSk- 
nmtcy.  When  he  got  his  goods  back  they  were 
taken  to  have  been  got  back  before  an  act  of. bank- 
ruptcy, if  Kot  back  without  notice  of  an  act  of  bank- 
ruptcy." I  think  the  law  as  stated  is  perfectly  right. 
If  a  person,  by  a  dealing  which  is  a  protected  tran- 
saction ^under  section  49  of  the  Bailkruptcy  Act, 
1883,  takes  possession  of •  goods, -^  doctrine^  rela- 
tion back,  ceases  to  have  any  ^  application,  and  ithe 
creditor  must  be  treated  as  getting  possession  before 


an  act'  of  bankruptcy  is  oommitt^;  or,  in  other 
words,  as  if  no  act  of  bankruptcy  had  been  com- 
mitted. That  being  so,  the  subject  matter  of  the 
assignment  is  immaterial.  It  makes  no  difference 
whether  the  subject  matter  is  goods  or  choses  in 
action.  Then  what  is  the  position  of  the  trustee  in 
bankruptcy  hereP  He  wvb  the  whole  debt  was 
assigned  by  the  deed  of  October,  1890,  and  all  that 
irsB  left  waft  an  equity  of  redemption,  and  that  the 
assignment  of  the  16th  of  June,  1892,  was  only  a 
deaunff  with  the  equity  of  redemption ;  and  that  the 
secona  deed  was  not  intended  to  cancel,  and  did  not 
cancel,  the  first  deed,  and  that  you  must  treat  them  as 
both  standing  together ;  and  he  relies  on  Cooper  v. 
Zeffert  Assume  that  to  be  so  without  deddmg  it 
Absolutely — ^namely,  that  the  second  deed  was  not 
intended  as  a  cancellation  of  the  first  deed  if  the 
second  should  go  to  the  wall— what  does  it  come  to  P 
He  says  that  as  the  notice  here  was  a  notice  under 
the  second  deed  it  only  operates  on  the  equity  of 
redemption — that  is,  is  only  good  for  the  amount 
actualljr  advanced  on  the  second  deed.  But  if  the 
notice  IS,  as  I  hold,  a  taking  possession  of  the  fund, 
then- the  fact  of  taking  possession,  even  tmder  a 
wrone  titie,  does  take  the  fund  out  of  the  order 
and  cusposition  of  the  bankrupt.  It  does  determine 
the  possession  of  the  baidmipt. 

But  it  is  said  that  if  the  claim  is  made  under  the 
wrong  contract  the  notice  is  not  a  dealing  or  tran- 
saction for  valuable  consideration  within  the  mean- 
ing of  section  49  of  the  Act.  I  do  not  agree  to  that. 
In  my  judgment  a  daim  for  valuable  consideration 
means  a  diim  under  which  consideration  moved  from 
the  bankrupt — that  is,  a  claim  not  based  on  a  mere 
gift  by  the  bankrupt.  If  that  is  so,  here  the  true 
owner  was  relyine  on  a  claim  based  on  valuable  con- 
sideration, and  that  not  the  less  so  because  in  his 
notice  he  mentioned  the  wrong  assignment.  Under 
the  circumstances  I  t^iink  this  book  debt  was  not  in 
the  order  and  disposition  of  the  bankrupt,  and  that 
the  company  are  entitied  to  be  paid  out  of  the  moneys 
received  from  the  War  Office  the  sums  actually  due 
to  them  under  both  their  deeds ;  but  they  must  re- 
coup the  trustee  the  expenses  which  he  has  incurred 
in  recovering  the  amount,  which  under  the  circum- 
stances are  not  to  be  limited  to  mere  law  costs.  He 
must  have  a  reasonable  allowance  for  his  time  and 
work ;  and  if  by  the  delay  he  has  been  placed  in  a 
worse  position  than  he  would  have  been  if  the  claim 
had  been  made  earlier,  he  must  not  sufiior  by  it,  but 
must  be  allowed  as  against  the  company  any 
payments  properly  made  out  of  the  estate  since 
December,  1893. 

Application  granted. 

Solicitors  for  the  company,  Sims  A  Vyme, 

Solicitor  for  the  trustee,  F.  W.  Bailey. 


V^nt  of  iLotbn. 


FromO.  A«   ). 


March  19,  20. 


England. 

Uniybbsal  Stook  Exohange  V,  Straohak.  (a.) 

Chiming — Stock  Exchange — Transactions  in  stocks  and 
shares — Deposit  of  securities  as  cover — Bight  to  recover 
iecuritiei— Gaming  Act,  1845  (8  <fc  9  Vict.  c.  109),  s. 
18. 

On  certain  written  terms,  which  amounted  to  specula^ 

'  (a.)  Beported  by  C.  H.  Gbapton,  Esq.,  Barrister- 
at-I^w. 
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UiovEBSAL  Stock  Exghakge  v.  Straohait. 


House  of  Lobds. 


Uon  in  differences^  S.  opened  an  account  and  deposited 
with  the  appellants,  who  were  outside  brokers,  certain 
securities  as  cover /or  any  balance  which  might  be  found 
due  to  them*  The  resuU  was  a  loss  to  8,  above  the  value 
of  the  securities.  In  an  action  by  8.  to  recover  his 
securities  the  jury  found  on  what  was  considered  sufficient 
evidence  that  the  transactions  between  the  parties  were 
gaming  transactions. 

Held,  that  the  deposit  ujas  not  made  "  to  bide  the  event" 
of  a  wager,  but  as  security  against  a  debt  which  might 
arise  from  a  gambling  transaction,  and  therefore  not 
within  the  l^th  section  of  the  Gaming  Act,  1845  (8  & 
9  Vid,  c.  109),  and  consequently  the  securities  might  be 
recovered. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lord  Esher,  M.B.,  and  A.  L.  Smith  and 
B^by,  L.JJ.)  dated  the  2drd  of  May,  1895  (43  W.  B. 
611,  [1895]  2  a  B.  329). 

The  action  was  brought  by  the  present  respondent  to 
recover  certain  securities,  valaed  at  £2,500,  which  he 
had  depositcHi  with  the  appellants  as  security  or  cover 
in  respect  of  trausactions  m  stocks  and  sharos. 

In  September,  1893,  the  respondent  opened  an 
account  with  the  appellants,  who  were  dealers  in 
stocks  and  shares,  not  being  members  of  the  Stock 
Exchange,  and  the  total  transactions  in  a  few  months 
amounted  to  £3,500,000.  The  appellants  dealt  with 
their  customers,  including  the  respondent,  on  certain 
printed  "  terms  of  business."  These  were  signed  by 
the  respondent,  and  contained,  among  others,  the 
following : — 

**  2.  Elverv  purchase  or  sale  contracted  by  the  com- 
pany is  a  oond  fide  transaction  for  delivery  on  a 
specified  settling  day,  and  the  company  is  always 
prepared,  and  by  means  of  its  capital  able,  to  deliver 
or  take  up  any  stock  it  may  at  any  time  have  bought 
or  sold,  and  the  contracts  entered  into  by  the  com- 
pany are  not  contracts  of  gaming  or  wagering.  All 
bargains  are  to  be  completed  on  the  settling  day 
named  in  thd  contract ;  but  any  customer  willing  to 
postpone  completion  of  a  purchase  or  sale  may 
arrange  with  the  oompanv  (upon  terms)  for  postpone- 
ment of  completion  until  a  future  date  (carry  over), 
but  the  company,  being  alwavs  urepared  to  complete 
on  tbie  settunff  day  originally  fixed,  may  decline  to 
postpone  completion  at  its  option. 

**  3.  The  company  charges  no  commission  or  fees  of 
any  kind,  but  charges  a  fixed  rate  of  interest  of  5  per 
cent,  per  annum  on  the  purchase  money  of  all  stocks, 
computed  from  the  day  of  purchase  until  completion. 
The  buyer  to  receive  from  the  seller  all  dividends 
faJUng  due  while  the  account  is  ensuing,  and  the 
buyer  paying  all  expenses  of  transfer  of  stocks. 

**  6.  The  completion  of  all  purchases  and  sales  shall 
take  place  at  the  company's  office  at  noon  on  the  day 
specined  in  the  contract  or  otherwise  as  may  be 
mutually  agreed  upon.    .     .    . 

**  8.  The  company  shall  have  a  lien,  until  the 
account  is  dosea  and  properly  settled,  upon  all  the 
stocks,  shares,  moueyn,  or  other  valuables  m  its  pos- 
session belonging  to  customers  for  the  due  perform- 
ance of  any  contract  or  engagement  which  tney  may 
have  entered  into.*' 

It  was  found  at  the  trial  that  no  stocks  or  shares 
ever  were  or  were  ever  intended  to  be,  delivered.  In 
April,  1894,  the  appellants  telegraphed  to  the  re- 
spondent tiiat  unless  he  deposits  rarther  cover  the 
account  would  be  closed,  and  the  appellants,  before 
the  usual  account  day,  closed  the  account,  when  it 
appeared  that  a  balance  was  due  to  the  appellants  of 
larger  amount  than  the  securities  in  their  hands, 
whidithey  now  sought  to  retain. 

This  action  was  accordingly  brought  for  thdr  re- 
covery, and  «t  the  trial  the  jury  found  that  the  tran- 


sactions were  gaming:  transactions,  and  Cave,  J.,  says 
judgment  for  the  plidntiff  (the  present  respondent]. 

The  appellants,  the  defendants  in  the  action,  mo?ed 
to  set  aside  the  vordict  and  jud£^ent,  and  to  enter 
judgment  for  the  appellants,  on  the  grounds  tlist 
there  was  no  evidence  to  go  to  the  jury  and  that  the 
judge  misdirected  the  jury ;  or  for  a  new  triaL 

The  Gomrt  of  Appeal  dismissed  the  application  (see 
43  W.  B.  611,  [1895]  2  a  B.  329). 

From  this  decision  the  appellants  now  appealed. 

Section  18  of  the  Gaining  Aot^  1845,  c  109,  is  si 
follows :  *<  All  contracts  or  agreements,  whether  by 
parol  or  in  writing,  by  way  of  gaming  or  wagering, 
shall  be  null  and  void ;  and  no  suit  shall  be  brought 
or  maintained  in  any  court  of  law  or  equitv  fat 
recovering  any  sum  of  money  or  valuable  thing  aUsged 
to  be  won  upon  any  wager,  or  which  shall  have  been 
deposited  in  the  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  have  been  made. . . ." 

Sir  E.  Clarke,  Q,0„  and  E.  H.  Pollard,  for  the 
appellants.— There  being  no  sale  and  no  purohsse 
mfHces  no  difference  to  these  transactions.  The  tenm 
are  stated,  and  are  like  ordinary  bargains  between 
broker  and  jobber.  Either  party  was  entitled  to 
require  actual  d^very:  Universal  Stock  Exchange  y, 
Stevens,  40  W.  B.  494 ;  Lowenfeld  v.  Bowat,  19  Court  of 
Sess.  Cas.,  4th  seiies,  128 ;  Shaw  v.  Oaled4>nian  Sailway, 
nCourtof  Sees.  Cas.,4thseries, 467;  Thackerv. Hardy, 
27  W.  B.  158,  4  a  B.  D.  685;  Forget  ▼.  Ostignv,  48 
W.  B.  590,  [1895]  A.  C.  318.  If  these  were  ^amUing 
transactions,  the  plaintiff  is  precluded  by  seotioo  18  of 
the  Gaming  Act,  1845,  from  bringing  the  action,  as 
the  securities  were  deposited  to  abide  the  event  of  a 
wager.  The  plaintiff  had  not  revoked  the  authority 
given,  and  this  must  be  done  before  action  brou^t, 
uie  bringing  of  which  is  not  sufficient  revooatum: 
Grizewood  v.  Blane,  11  C.  B.  538;  Manning  v.  PuroeO, 
3  W.  B.  273,  7  DeG.  M.  &G.  55;  HampdenY.  Walsh, 
24  W.  B.  607,  1  a  B.  D.  189. 

Bighorn,  Q,C.,  and  Muir  Mackenzie^  for  the  ra- 
spondent,  were  not  called  upon. 

Lord  Halsbubt,  L.O.— This  case  comes  before 
your  lordships  under  droumstanoes  which  render  it 
unnecessary  to  deal  with  it  very  elaboratelv  or  as  if  it 
establii^ed  any  very  important  principle  of  law.  The 
question  of  law  intended  to  be  argued  originally  was 
whether  Cave,  J.,  misdirected  the  jury.  I  have  been 
looking  with  care  to  see  what  Cave,  J.,  said  on  the 
subject,  and  I  find  that  in  summing  up  to  the  jury  he 
said  this :  *'  Now,  I  have  no  doubt  that  most,  if  not 
all,  of  you  are  perfectlv  familiar  with  transactions  on 
the  Stock  Exchange ;  but  I  may  make  use  of  that  as 
an  illustration  of  my  meaning.  A  man  goes  to  a 
broker  and  directs  him  to  buy  and  sell  so  much  stock, 
as  the  case  may  be.  That  may  be,  in  the  eye  of  tbs 
purchaser,  a  gambling  transaction,  or  it  may  not ;  if 
he  means  to  invest  his  money  in  the  purchase  of  the 
stock  which  he  orders  to  be  bought,  that  nndoabtefly 
is  a  porlecdy  legitimate  and  reel  business  transadioo. 
If  he  does  not  mean  to  take  up  his  stock,  if  he  means 
to  sell  again  before  the  settlix^  day  arrives,  that  mmj 
be  a  gambling  transaction  so  far  as  he  is  oonoemaa* 
but  it  is  not  necessarily  a  gambling  transactionso  fat 
as  the  broker  is  ooncemM ;  and  in  order  to  be  a 
gambling  transaction  such  as  the  law  points  at  it 
must  be  a  gambling  transactiim  in  the  intentioo  ci 
both  the  parties  to  it*'  I  am  wholly  nnaUe  to 
understui^  after  that  direction  to  the  jury,  wbat 
possiUe  misdirection  could  have  been  suggested* 
That  was  a  most  aooamte  direction  to  the  j  ory  of  whMi 
they  were  to  find  upon  the  facts  before  then;  sad 

altiiough  there  is  a  direction  at  the  dose  of  his 

ming-np  to  the  jury  which   I  think  it  is  pc 
might  Imve  been  objected  to  on  the  other  side  as 
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too  favourable  to  the  appeUants,  yet,  so  far  as  the 
appeUants  are  conoemed,  it  appears  to  me  that  it  is 
impossible  to  say  that  the  leanied  jndffe  did  not  put 
before  the  jury  the  true  question  whi£  they  had  to 
determme* 

Therefore  the  case  resolves  itself  into  an  entirely 
diffarent  question,  the  only  question  of  law  I  need 
refer  to— namely,  whether  or  not  there  was  any 
eyidenoe  to  go  to  the  jury.  I  cannot  doubt  that 
there  was  a  very  considerable  amount  of  evidence  to 
go  to  the  jury,  and  I  agree  with  the  courts  below  in 
saying  that  one  does  not  adeauately  discuss  that 
question  by  taking  each  part  of  the  case  by  itself  and 
dissecting  the  case,  and  disposing  of  this  or  that  piece 
of  the  evidence  as  if  it  were  to  be  looked  at  alone. 
The  whole  transaction  has  to  be  looked  at,  and  the 
whole  nature  of  this  institution,  whatever  it  is. 
Speaking  upon  the  evidence  before  us,  it  appears  to 
me  as  if  it  were  a  concern  expressly  designed  for  the 
purpose  of  enabling  people  to  gamble  in  such  a  way 
as  to  evade  the  provisions  of  the  law.  It  may 
or  may  not  be  thai—I  do  not  undertake  to  say 
whether  it  is  or  not,  it  is  not  before  us  at  the 
moment —but  I  am  saying  now,  as  justifying  the 
finding  of  the  jury,  that  that  is  what  it  seems  to  me 
to  be,  looking  at  the  whole  nature  of  the  agreement. 
When  I  say  the  agreement,  I  mean  the  *'  terms  of 
business  "  which  they  call  upon  a  customer  to  nsta, 
which  is  to  constitute  the  contractual  relation  be- 
tween^ the  parties.  I  will  not  rely  too  much  upon 
the  circumstances  of  suspicion  in  it— namdy,  Umt 
they  say  that  it  is  not  to  be  a  gambling  transaction, 
but  that  it  is  to  be  a  real  6011^  yfoe  transaction.  When 
I  look  at  the  terms  themselves,  the  whole  scheme 
appears  to  me  to  be  intended,  with  great  ingenuity, 
to  pretend  that  there  is  to  be  a  real  transaction,  and 
^ret  there  is  to  be  a  payment  in  respect  of  the  rela- 
tions between  the  parties  which  is  only  reconcilable, 
in  mv  mind,  with  its  being  an  unreal  trsnsaction.  The 
appdlantsaretoget5percent.  Each  of  the  counsel  in 
turn  has  been  asked  what  that  was  for,  inasmuch  as  it 
was  admitted  that  there  was  no  purchase  and  no 
sale.  In  all  these  transactions  not  one  single  pur- 
chase or  sale  is  proved  to  have  ensted,  and  X  gather 
that  it  was  practically  admitted  that  i^ere  was  not 
to  be  any  real  purchase  during  the  whole  period  in 
which  this  business  was  carried  on.  It  would  have 
been  very  important  and  very  relevant  evidence  if  a 
witness  could  have  said :  ''On  such  and  such  an 
occasion  I  was  asked  to  buy  Brighton  '  A's '  to  such 
an  extent,  and  went  and  entered  into  a  contract  to  do 
it"  ;  but  by  the  answers  to  the  interrogatories,  as  I 
gather  from  one  of  the  judgments,  though  tiiey  have 
not  been  read  here  to-day,  and  bv  the  whole  course 
of  the  argument,  it  was  practicsJly  admitted  tiiat 
there  was  not  to  be,  and  was  not  in  fact,  any  real 
purchase  in  anv  case.  If  the  real  meaning  of  the 
parties  ii  this,  that  there  is  to  be  only  a  payment  of 
diflSefences,  what  is  it  but  a  gaming  and  wagering 
transaction  between  the  two  as  to  wmtt  shall  be  the 
payment  on  the  one  side  or  on  the  other  P  If  I  were 
xm  the  jury,  I  should  come  to  that  conclusion ;  but  I 
am  not  under  the  necessity  of  trying  this  question  as 
if  I  were  upon  the  jury,  because  the  jury  have 
found  that  it  was  a  gambling  transaction,  and 
upon  evidence  which  seems  to  me  extremely  satis- 
factory* 

The  only  question  for  your  lordships  is  whether 
there  was  evidence  to  go  to  the  jury,  because,  under 
the  cironmstanoesof  thb  case,  it  would  be  idle  to  con- 
tend that  if  there  was  evidence  to  go  to  the  jury  this 
is  a  case  in  which  your  lordships  would  say  that  it 
should  be  tried  again  by  another  jury.  I  am  satis- 
fied, as  far  as  I  am  concerned,  tb^  the  jury  were 
ri^t,  and  that  there  was  ample  evidence  to  go  to 


them  which  would  justify  them  in  the  conclusion  at 
whidi  they  arrived.  Under  those  drcumstanoes,  as 
there  was  no  imsdirection,  and  as  the  case  was  pro- 
perly submitted  to  the  jury,  and  as  the  jury  have  so 
found,  it  seems  to  me  to  be  impossible  to  contend 
that  tiie  appellants  should  succeed  in  this  case.  I 
am  therefore  of  opinion,  and  I  move  your  lordships, 
that  the  appeal  diould  be  dismissed,  vdth  costs. 

Lord  HEB8OHELL.—I  am  of  the  same  opinion. 
So  long  as  the  finding  of  the  jury  that  it  was  a 
gambling  transaction  stands,  it  is  impossible  for  the 
appellants  to  object  to  the  judgment  against  them 
v^ch  has  been  pronouncea.  They  say  that  that 
finding  ought  not  to  stand ;  that  either  there  ought  to 
be  a  new  mal  because  the  learned  judge  misdirected 
Uie  jury,  or  tl^e  verdict  was  against  uie  weight  of 
evidence,  or  that  the  verdict  ought  to  be  entered  for 
them  because  there  was  no  evidence  to  go  to  the  jury 
in  support  of  the  respondent's  case.  As  to  misdirection 
I  can  see  none.  The  learned  judge  appears  to  have 
laid  down  the  law  certainly  not  too  favourably  for 
the  respondent.  With  regard  to  the  verdict  being 
againct  the  weight  of  evid^oe,  the  learned  judge  who 
tried  the  question  and  the  Court  of  Appeal  have 
been  satisfied  with  the  verdict  of  the  jury,  and  under 
those  droumstances  it  would  need  a  very  over- 
whelming case  to  induce  your  lordships  to  interfere. 
So  far  from  there  being  any  such  case,  the  verdict  is 
one  with  which,  in  my  opinion,  no  complaint  can 
properly  be  made. 

It  remains  to  consider  whether  there  was  evidence 
to  go  to  the  jury.  The  case  on  behalf  of  the 
appSlants  is  this :  that  when  you  look  at  the  docu- 
ments which  contain  the  contract  between  the  parties, 
you  see  that  tiiese  were  not  upon  the  face  of  them 
gaming  contracts,  but,  on  the  contrary,  were  shewn 
on  ^e  face  of  them  not  to  be  gaining  contracts — that 
there  was  no  evidence  of  an^^hing  passing  between 
the  parties  to  the  effect  that  the  real  transac- 
tion should  not  be  such  as  the  documents  repre- 
sented, and,  consequently,  that  there  would  be  no 
evidence  to  go  to  the  jury.  I  cannot  accept  that 
view.  I  thmk  the  character  of  the  documents  them- 
selves, coui^ed  with  the  nature  of  the  transactions 
enttt^  into,  the  position  of  the  parties  who  entered 
into  them,  and  other  circumstances  which  I  need  not 
detail,  raised  a  question  for  the  jury  whether  these 
were  real  transactions  of  commerce,  or  whether  they 
were  a  mere  gambling  for  differences.  I  think  it  is 
impossible  to  say  that  there  was  no  evidence  to  go 
to  the  jury  upon  the  point. 

It  has  been  said  that  wherever  a  contract  is  entered 
into  between  two  parties  containing  any  obligation 
under  any  circumstances  to  cause  property  in  goods 
to  pass  from  one  to  another,  whatever  else  there  may 
be  m  the  contract,  and  although  neither  of  the  parties 
contemplated  that  that  provision  should  ever  become 
operative,  yet,  if  it  ever  may  become  operative,  it 
cannot  be  a  contract  by  way  ox  gaming  and  wagerinff . 
I  should  require  much  consideration  oef  ore  I  could 
assent  to  such  a  proposition  as  that.  It  would 
amount  to  this :  that  parties  who  intended  to  gamble 
with  one  another,  but  wanted  to  have  the  security 
against  one  another  of  being  able  in  a  court  of  justice 
to  recover  their  bets,  could  compel  a  court  of  justice 
to  adjudicate  and  secure  to  them  their  bets  by  a 
judgment,  if  only  they  inserted  in  their  contract  a 
provision  which  might  m  certain  events  become  opera- 
tive and  compel  the  goods  to  be  delivered  and  received, 
although  neither  of  them  anticipated  such  a  contin- 
gency ;  the  purpose  of  the  insertion  of  such  a  provi- 
sion, though  inserted  by  way  of  creating  an  obligation, 
being  only  to  doak  the  fact  that  it  was  a  gambling 
transaction  that  they  were  entering  into,  and  that 
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beinfl:  done  merely  to  enable  the  law  to  be  evaded, 
and  to  enable  them  to  sue  one  another  for  gamblioe 
debts.  The  proposition  contended  for  by  the  learned 
counsel  for  the  appellants  would  really  lead  to  that 
result,  and  I  neea  hardly  say  one  would  require  to 
consider  it  for  a  long  time  before  giving  one^  assent 
to  a  proposition  involving  such  consequences. 

I  curat  to  observe  upon  one  other  point,  though 
probacy  it  was  sufficiently  disposed  of  in  the  coarse 
of  the  argument.  It  is  said  that,  although  it  may  not 
be  a  gambling  contract,  yet,  nevertheless,  the  very 
provisions  of  the  sections  against  gaming  and  wager- 
ing prevent  the  respondent  recovering  the  security 
which  he  deposited  with  the  appellants,  inasmuch  as 
it  is  an  ''article  of  value"  deposited  with  them  to 
**  abide  the  event "  of  a  wager.  That  seems  to  me  not 
to  be  the  case.  It  was  deposited  as  security  against  a 
debt  which  might  arise  from  a  gambling  transaction. 
What  Uie  appellants  are  really  seekine  is  to  avail 
themselves  of  that  security  by  virtue  of  a  void  con- 
tract ;  and  it  is  impossible  to  say  that  that  was  an 
"article  of  value"  deposited  with  the  defendants  to 
abide  the  event  of  a  wager.  That  was  not  really  the 
nature  of  the  transaction  at  all. 

Lord  Maonaohten  and  Lord  Morris  concurred. 

Order  appealed  from  affirmed^  and  appeal  dtamtMed 
with  cosU, 

Solicitors  for  the  appellants,  Lait  A  Sons. 

Solicitor  for  the  respondent,  Theodore  AUingJiam. 


OEourt  Of  Appeal. 
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May  14. 


From  Q.  B.  Div. 

{Lord  Esher,  M.B.,  and 
J.  Smith  and  Bigby,  L.JJ.) 

NouBSB  v.  Liverpool  SAiLma-SHip  Owners* 
Mutual  Protection  and  Indemnitt  Associa- 
tion, (a.) 

Insuranee^Marine— Policy  on  $hip — Life  salvage — 
Liabilttff  of  underwriter — Merchant  Shipping  Act, 
1894  (67  <fc  58  Vict.  c.  60),  a.  544. 

Life  salvage  is  not  a  lose  for  which  under  a  Lloyd's 
poliry  on  ship  in  the  usual  form  an  undertvriter  is  liable. 

Appeal  from  the  judgment  of  Mathew,  J.,  at  the 
trial  of  the  action  without  a  jury. 

The  action  was  brought  by  the  owner  of  the 
sailing  ship  Amo,  to  recover  from  the  defendant 
association  a  sum  of  money  paid  by  the  plaintiff  for 
life  salvage,  and  the  costs  of  salvage  proceedings. 

The  plaintiff  entered  the  Amo  in  "  Class  I.  — 
Protection,"  of  the  defendant  association. 

Article  13  of  the  defeodants*  articles  of  association 
(provided  {inter  alia)  as  follows:  *' Class  I. —Protec- 
tion (available  for  all  nbips).  The  following  risks 
are  covered  in  this  class  :  Loss  of  life  or  personal 
injury,  howsoever  and  to  whomsoever  the  same  may  be 
caused,  and  life  salvage.  .  .  .  Costs  and  charges 
which  a  member  may  become  liable  to  pay  in  respect 
of  any  of  the  above-mentioned  risks." 

Article  18  provided  as  follows:  "No  contribu- 
tion or  payment  shall  be  made  in  respect  of  any  loss 
which  IS  capable  of  being  insured  against  by  tiie 
usual  form  of  Lloyd's  policy  with  the  running-down 
clause  attached,  or  in  respect  of  whidi  there  exists  a 
right  to  recover  under  any  policy  which  may  have 

(a.)  Beported  by  F.  Q.  Buoxbr,  Esq.,  Barrister-at- 
Xjaw, 


been  entered  into ;  and  in  estimating  and  adjusting 
the  daim  of  any  member  he  shall  be  deemed  to  have 
effected  such  policy,  and  to  be  entitled  to  recover  under 
the  same.*' 

On  the  3 1st  of  March,  1895,  the  Amo  was,  in  con- 
sequence of  perils  of  the  sea,  in  a  position  of  danger 
in  the  mid-Atlantic,  and  on  that  day  the  master  snd 
crew  of  the  Amo  were  rescued  from  her  by  the  steam- 
ship Normannia,  The  circumstances  were  sudi  at  to 
justify  the  master  and  crew  in  abandoning  the  Amo, 
No  attempt  was  made  by  those  on  board  the  Nor- 
mannia  to  save  the  ship  herself.  On  the  drd  of  April 
the  Amo  was  picked  up  by  the  steamship  Merrimoe, 
and  was  brou^t  to  Liverpool.  On  the  25th  ci  Aonl 
proceedings  in  rem  were  commenced  by  the  life 
salvors  against  the  Amo,  and  nltimat«iy  the 
Admiralty  Court  awarded  the  sum  of  £1,020  to  the 
owner,  master,  and  crew  of  the  Normannia  *or  Kfe 
salvage.  The  present  plaintiff  paid  the  sum  of  £438, 
the  proportion  due  from  the  ship  in  respect  of  the 
awani,  and  £39  4s.  6d.  costs,  and  also  incurred  a 
liability  of  £88  8s.  4d.  in  defending  the  salvage  pro- 
ceedings. 

The  plaintiff  songht  in  this  action  to  recover  tiw 
loss  so  incurred  by  him  from  the  defendants.  Hie 
defendants  denied  their  liability,  on  the  (p>und  that 
the  loss  was  capable  of  being  insured  against  by  tiie 
usual  form  of  Lloyd's  policy  within  the  meaning  of 
article  18  of  their  articles  of  association. 

Mathew,  J.,  gave  judgment  for  the  plaintiff. 

The  defendants  appealed. 

Joseph  WaUon,  Q.C,  and  Carver ^  for  the  delea- 
dants. — A  Lloyd's  policy  in  the  usual  f  jrm  oovos  hk 
salvage,  though  the  instances  in  which  life  saltage 
pure  and  simple  has  been  recovered  from  an  undtr* 
writer  may  be  very  rare.  Ordinary  salvage  has  always 
been  held  to  be  a  loss  which  falls  on  the  underwriter; 
and  the  practioe  of  underwriters  to  pay  it  is  invariahb. 
The  reason  why  it  is  payable  under  a  policy  on  diip 
U  given  in  AUchison  v.  Lohre,  28  W.  JEt.  1,  4  App. 
Cas.  755.  It  is  payable  not  under  the  suing  iod 
Isbouring  clause,  out  as  a  loss  on  the  ship  brougbt 
about  by  perils  of  the  sea.  life  salvage  is  recover- 
able for  the  same  reason.  Before  the  year  1846  life 
salvage  pure  and  simple  was  never  awarded  (see  9  ft 
10  Vict.  0.  99,  s.  19).  The  statute  law  now  maksi 
life  salvage  a  loss  on  ship.  Seotioa  544  of  the  Mer- 
chant Shipping  Act,  1894,  says  that  *'  where  serrieas 
are  rendered  wholly  or  in  part  within  British  waten 
in  saving  life  from  any  British  or  foreign  vessel,  or 
elsewhere  in  saving  life  from  any  British  vessel,  there 
shall  be  payable  to  the  salvor  by  the  owner  of  the 
vessel,  cargo,  or  apparel  saved,  a  reasonable  amount 
of  salvage,  to  be  oetermined  in  case  of  dispate  in 
manner  hereinafter  mentioned."  Section  552  pro- 
vides for  the  detention  of  the  ship  in  the  case  ot  life 
salvage.  And  section  565  confers  on  thA  Blgfa  Gout 
jurisdiction  to  dedde  upon  all  daims  whatsoever 
relating  to  salvage.  life  salvage  is  now  troatod  in 
exactly  the  same  manner  as  other  kinds  of  salvage^ 
and  the  law  makes  it  a  loss  on  ship,  for  it  is  a  pay- 
ment which  must  be  satisfied  in  order  to  get  posses 
sion  of  the  ship.  It  is  therefore  a  loss  which  is 
covered  by  a  Lloyd's  policy,  for  a  Lloyd's  polk^ 
has  always  covered,  and  still  covers,  everything  whiA 
is  a  loss  hi  consequence  of  perils  of  the  sea  and  which 
is  a  loss  on  ship. 

They  iJso  cited  Dent  v.  Smith,  17  W.  B.  646,  L.  B. 
4  a  B.  414. 

Sir  WaUer  PhiUimore  and  BaUen,  far  the  plamftiC 
— life  salvage  is  not  a  loss  for  whkh  an  nnderwiiter 
is  liable  underapolicy  on  ship.  It  is  not  lik«  «lbsr 
kinds  of  salvage,  in  whidi  the  sdvor  h^s  a  Ban  oo 
the  thing  saved, 
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They  cited  De  Vaux  v.  Salvador,  4  Ad.  &  E.  420 ; 
Power  T.  Whiimore,  4  Man.  &  Sel.  141 ;  Roberiaon  ▼. 
Ewer,  1  T.  B.  127. 

Lord  EsHSB,  M.B.— In  this  case  the  plaintiff's  ship 
was  in  danger  of  being  lost  through  penis  of  the  sea, 
when  a  steamer  went  to  her  assistance.  It  appeared 
impossible  that  the  ship  herself  coold  be  saved,  but 
the  steamer  took  off  the  captain  and  the  crew  and 
saved  their  lives.  The  ship  thus  became  derelict. 
Then  another  steamer  came  to  the  rescue  and  saved 
the  ship  herself  and  her  careo.  Those  on  board  the 
first  steamer  were  salvors  of  life  and  nothing  more ; 
those  on  board  the  second  steamer  were  salvors  of 
ship  and  cargo.  The  salvors  of  life  made  a  claim  in 
the  Admiral^  Court  arninst  Hie  owners  of  the  ship 
and  cargo  in  respect  of  the  services  rendered  by  them. 
Such  a  claim  was  not  maintainable  by  maritime  law 
or  by  the  common  law  of  Eneland,  out  it  can  now 
be  maintained  by  statute.  The  Merchant  Shipping 
Act  says  that  where  services  are  rendered  to  a  ship 
which  result  in  saving  life,  then,  if  the  ship  is  savea, 
the  salvors  shall  be  entitled  to  receive  from  the  owner 
of  the  ship  for  so  saving  life  a  reasonable  amount  of 
salvage.  The  statute  itself  speaks  of  the  sum  so  pay- 
able as  salvage,  and  it  makes  provision  for  seizing  Uie 
ship  in  order  to  enable  the  salvors  to  enforce  their 
daim.  Where  this  is  done  the  Admiralty  Court  will 
award  to  the  salvors  a  sum  to  be  paid  in  satisfaction 
of  this  statutory  liability  imposed  on  the  owner.  In 
this  case  the  ship  was  so  seized,  and  the  Admiralty 
Court  awarded  a  sum  of  salvage  to  be  paid  hj  the 
owner.  The  owner  now  brinss  this  action  agamst  a 
mutual  insurance  dub  to  which  he  belongs,  and  seeks 
to  recover  from  them  the  sum  which  he  has  thus  paid. 
The  relationship  existing  between  the  plaintiff  and 
the  defendants  is  established  by  the  artides  of  asso- 
ciation and  rules  of  the  club.  By  artide  13  if  he  has 
to  pay  salvage  for  saving  life,  he  may  recover  it  from 
the  club.  That  taken  alone  is  perfectly  distinct.  But 
then  artide  18  savs  that  he  cannot  recover  for  any 
loss  which  could  be  insured  against  bv  a  Lloyd's 
policy  in  the  usual  form.  Therefore,  so  &r  as  artide 
18  modifies  artide  13,  if  the  loss  which  the  plainfiff 
has  suffsred  in  this  case  could  be  recovered  under  a 
Lloyd's  policy  in  tiie  usual  form,  the  plaintiff  ought 
not  to  succeed. 

The  sole  point  is  whether  the  loss  could  have  been 
recovered  under  a  Lloyd's  policy  in  the  ordinary  form. 
This  form  of  policy  has  been  in  existence  more  than  a 
hundred  vears.  How  has  it  during  all  that  time  been 
construed  with  regard  to  such  a  loss  as  has  happened 
in  this  case  ?  The  loss  is  this :  that  the  plaintiff  has 
by  statute  been  made  liable  to  pay  a  sum  of  money  for 
services  rendered  in  saving  life  when  his  ship  was  in 
periL  It  is  not  suggested  that  before  1846,  when  this 
statutory  liability  was  first  imx>08ed,  a  sum  paid  for 
life  salvage  only  could  be  recovered  under  a  policy  on 
ship.  It  is  true  that  if  there  was  salvage  of  a  ship 
ana  at  the  same  time,  and  by  the  same  people,  there 
was  salvage  of  life,  it  was  the  practice  of  the  Court  of 
Admiralty  to  increase  the  salvage  award  on  that 
account.  But  if  there  was  no  salvage  of  a  ship,  the 
court  never  made  an  award  of  salvage  for  saving  life 
only.  Therefore  the  question  whether  money  paid 
for  life  salvage  could  be  recovered  under  a  policy 
on  ship  never  then  arose.  Now,  what  is  the  effect 
of  the  statutory  enactment?  It  gives  a  reward  for 
saving  life  under  particular  circumstances,  and  it 
^plies  to  the  recovery  of  such  reward  the  procedure 
i^ch  is  generally  applicable  to  salvage  of  ship  or 
cargo.  Although  the  statute  calls  this  reward  by  the 
name  of  salvage,  it  is  not  the  same  as  other  kinds  of 
salvage^  but  is  an  entirdy  different  head.  It  is  a 
new  nead  of  salvage,  which  when  this  form  of  Lloyd's 


policy  was  first  agreed  upon  could  not  have  been 
within  the  contemplation  of  the  parties.  In  my 
opinion  the  statute  does  not  aisutne  to  alter  the  effect 
of  the  policy  at  all ;  and  therefore  the  new  head  of 
salvage  is  not  covered  by  a  Lloyd's  policy  in  the 
ordinary  form.  Consequently  artide  18  does  not  do 
away  with  the  effect  of  article  13,  and  there  is 
nothing  to  prevent  the  plaintiff  from  recovering  under 
artide  13.  I  think  that  the  judgment  of  Mathew,  J., 
is  right,  and  that  the  appeal  must  be  disoiissed. 

A.  L.  Smith  and  Biqbt,  L.JJ.,  concurred. 

Appeal  dismiised. 

Solidtors  for  the  plaintiff,  Waltone,  Johnaon,  Bubh^ 
&  Whatton. 

Solidtors  for  the  defendants,  Boufdiffea,  Bawle,  di 
Co,,  for  Hill,  Dickin$on^  &  Co»,  Liverpool. 


From  Q.  B.  Div.  i 

(Lord  Esher,  M.B.,  and        [  May  d. 

A.  L.  Smith,  and  Bigby,  L.JJ.)  ) 

Bbo.  (on  thb  Fboseoution  of  thb  Dabtfobd 
Bubal  Distbict  Council)  v.  Bbxlbt  Hbath 
Bailway  Co.  (a.) 

Railway — Footway — Highway — Bailway  carried  acrose 
public  footpath — Duty  to  build  bridge—Bailwaye 
Clauses  Consolidation  Act,  1845  (8  <fe  9  Vid.  c.  20),  a. 
46. 

Where  a  railway  crosses  a  public  footway  there  is 
no  obligation  imposed  upon  the  railufay  company  by 
section  46  of  the  Railways  Clauses  Consolidation  Act, 
1845,  to  build  a  bridge  so  as  to  carry  the  railway  over 
the  footway,  or  the  footway  over  the  railway.  Such  an 
obligation,  if  any,  can  only  be  imposed  by  the  company* s 
special  Act. 

Appeal  from  an  order  of  the  Queen's  Bench  Divi- 
sion making  absolute  a  rule  for  a  mandamus  directed 
to  the  Bexley  Heath  Bailway  Co.  commanding  them 
to  carry  the  railway  over  a  public  footpath  or  the 
public  footpath  over  the  railway  by  means  of  a 
bridge. 

The  Bexley  Heath  Bailway  Co.  was  incorporated 
by  a  sp^sial  Act  for  the  purpose  of  constructing  a 
railway  in  the  county  of  Kent,  the  special  Act  in- 
corporating the  Bailways  Clauses  Consolidation  Act, 
1845. 

The  railway  crossed  a  public  footpath  in  the  parish 
of  Crayford,  the  line  being  constructed  at  this  point 
upon  an  embankment,  and  the  footpath  being  carried 
up  the  embankment  by  means  of  wooden  steps,  across 
the  line  on  the  levd,  and  down  the  other  side  of  the 
embankment  by  means  of  similar  steps. 

The  railway  company's  spedal  Act  did  not  contain 
any  reference  to  or  dause  dealing  with  this  foot- 
path. 

The  Parish  Council  for  Crayford  having  represented 
to  the  District  Council,  under  section  26  of  the  Local 
Government  Act,  1894,  that  the  public  footpath  had 
been  unlawfully  obstructed,  the  District  Council 
applied  for  and  obtained  a  mandamus  as  above. 

The  railway  company  appealed. 

8  &  9  Vict.  c.  20,  s.  46 :  **  If  the  line  of  the  railway 
cross  any  turnpike  road  or  public  highway,  then 
(except  where  otherwise  provided  by  the  special  Act) 
either  such  road  shall  be  carried  over  the  railway  or 
the  railway  shaU  be  carried  over  such  road  by  means 
of  a  bridge,  of  the  height  and  width  and  with  the 


(a.)  Beported  by  W.  F.  Babby,  Esq.*  Barrister-at* 
Law. 


503 


THE  WEEKLY  REPORTER.       Unne^um.^      VoL  XLTV. 


C.  A.    Bbo.  (on  Prosboution  of  Dabtford  Bttbal  Dist.  Council)  v.  Bsxlbt  Heath  By.  Co.     C.  A. 


ascent  or  descent  by  this  or  the  special  Act  in  that 
behalf  provided  .  •  •  providea  always,  that,  with 
the  consent  of  two  or  more  justices  in  petty  sessions 
as  after  mentioned,  it  shall  be  lawful  for  the  company 
to  cai^  the  railway  across  any  highway  other  than 
a  pablic  road  on  the  lerel." 

FarweHf  Q.C.,  and  E.  Boyle,  for  the  appellants. — 
Section  46  of  tiie  Bailways  Clauses  Act,  1845,  does 
not  apply  to  a  public  footpath.  Though  the  words 
**  public  highway  "  nii|g;ht,  if  standings  bv  themselves, 
be  wide  enough  to  include  a  pubkc  footpath,  yet 
when  the  class  of  bridge  referrea  to  is  looked  at  it  is 
clear  that  they  cannot  include  a  footpath.  The 
character  and  mmensions  of  the  bridge  are  specified 
in  sections  49  and  50,  and  show  that  a  bridge  over  a 
carriage  road  alone  is  contemplated.  The  word 
"  road"  in  those  sections  does  not  indude  a  footpath. 
Section  46  and  the  following  sections  deal  with  turn- 
pike roads,  public  carriage  roads,  and  private  carriage 
roads,  and  tne  first  time  a  footway  is  mentioned  is  in 
section  61,  which  provides  for  a  railway  crossing  a 
footway  on  the  leveL  There  is  therefore  no 
obligation  imposed  by  that  Act  upon  the  nulway 
company  to  carry  the  footpath  by  a  bridge  over  or 
tmder  the  railway. 

Macmorranf  Q.C»,  and  G,  F.  Hohler,  for  the  re- 
spondents.— Section  46  is  general  in  its  terms,  and 
applies  to  all  highways.  In  the  case  of  carriage-ways 
tbe  dimensions  of  the  bridge  are  specified  in  sections 
49  and  50,  but  not  in  the  case  of  other  highways. 
All  highways  are  included  in  section  46,  but  uie 
proviso  in  that  section  deals  with  particular  classes  of 
highways-— namely,  bridle-ways  and  footways  ;  and 
in  these  latter  cases  the  order  of  two  justices  is 
necessary  to  enable  a  railway  to  be  earned  across 
such  a  highway  on  the  levd,  and  if  an  order  of 
justices  is  not  obtained  under  sections  59  and  61, 
there  must  be  a  bridge.  Therefore,  unless  the  special 
Act  allows  it,  it  is  unlawful 'to  carry  a  nolway 
across  the  footway  on  the  level. 

Fartffell,  Q.C,  replied. 

Lord  EsHBB,  M.B. — ^The  railway  company  against 
whom  this  application  is  made  obtained  an  Act  of 
Parliament  authorizing  them  to  make  a  ndlway  in 
accordance  with  the  deposited  plans.  The  Act  did 
not  refer  to  this  public  footpath.  The  company  built 
the  railway  on  an  embankment  across  the  foot- 
path, and  the  footpath  was  then  carried  up 
the  embankment  by  means  of  steps,  across  the 
line  on  the  level,  and  down  the  embankment  on 
the  other  side  b^  similar  steps.  A  mandamtM 
has  been  obtained  directing  the  company  to  carry  the 
footpath  by  a  bridge  over  the  raUway,  or  to  carry 
the  railway  by  a  brmge  over  the  footpatii,  by  which, 
I  presume,  is  meant  a  tunnel  under  the  railway. 
The  question  before  us  is  whether  that  was  an  order 
that  the  court  were  justified  in  law  in  making.  It  is 
contended  that  the  court  has  no  power  to  order  such 
a  bridge  to  be  built.  The  court  can  only  order  the 
company  to  build  a  bridge  if  there  is  a  statutory  duf  y 
imposed  upon  the  compan  v  to  build  one.  Such  a 
duty  can  only  be  imposed  by  the  company's  special 
Act  or  by  some  pumic  Act.  In  the  company's 
special  Act  there  is  no  such  duty  imposed.  The 
question  therefore  resolves  itself  into  this :  Has  any 
public  Act  imposed  such  a  duty  on  the  company  P 
The  duty,  if  there  is  one,  can  only  be  imposed  by 
section  46  of  the  Bailways  Clauses  Consolidation  Act, 
1845.  The  words  at  the  beffinnine  of  that  section,  if 
taken  by  themselves,  would  be  large  enough  to  in- 
clude a  public  footpath.  But  in  order  to  see  whether 
that  is  so  we  must  inquire  further,  and  see  what 
kind  of  bridge  is  referred  to.    The  duty  is  to  make  a 


particular  kind  of  bridge.  It  is  to  be  a  bridge  with 
an  arch  of  a  particular  width  and  hdght,  and  with 
the  road  havinp^  a  particular  ascent  and  descent; 
and,  without  going  into  the  details,  it  seems  to  me 
perfectiy  dear  that  the  section  can  never  have  meant 
to  include  a  bridge  over  or  under  a  public  footpath. 
It  would  be  an  utterly  useless  expense  to  build  such  a 
bridge  in  connection  with  a  fool^th.  Therefore  it 
seems  to  me  that  section  46,  upon  its  true  constmotioii, 
does  not  indude  a  bridge  over  or  under  a  pubUo  foot- 
path, and  there  is  no  duty  imposed  by  that  section  to 
Duild  such  a  bridge.  Then  does  any  other  section 
impose  such  a  duty  ?  Section  61  deals  explidtiy  with 
a  public  footpath,  which  shows  that  when  the  lieffis- 
lature  intenaed  to  deal  with  a  public  footpath  uev 
expressly  referred  to  it  by  name.  Section  61  deals 
with  the  case  of  a  railway  interfering  with  a  puUio 
footpath  by  crossing  it  on  the  leveL  In  the  preseot 
case  the  railway  crosses  the  footpath  on  the  level 
That  section,  however,  does  not  impose  the  duty  to 
build  a  bridge,  but  merely  the  duty  of  taking  certain 
precautions  against  danger  to  persons  crossing  the 
line.  Therefore  there  is  no  duty  to  build  a  bridge 
imposed  on  the  railway  company  by  either  section  46 
or  section  61,  and  the  court  has  no  power  to  order  a 
mandamus  to  issue.  This  point  does  not  seem  to 
have  been  taken  in  the  Divisional  Court,  and  there- 
fore we  are  not  overruling  any  expression  of  opinion 
on  their  part  upon  this  point.  For  these  reasons  the 
appeal  must  be  allowed. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
The  question  in  the  case  is  whether  a  duty  is 
imposed  upon  the  railway  company  by  the  Bailways 
Clauses  Act,  1845,  to  carry  the  footpath  by  a  bridge 
over  or  under  the  railway.  I  cannot  spell  out  of  the 
statute  any  such  obligation.  Does  section  46  apply 
to  a  public  footpath  F  For  myself  I  should  have 
thought  that  a  public  footpath  would  be  indnded  in 
the  word  *' highway."  But  can  the  subsequent 
words  "  such  road  "  apply  to  a  public  footpath  r  In 
my  opinion  they  cannot.  If  that  is  so,  where  do  we 
get  the  obligation  to  build  a  bridge  over  or  under 
the  railway  r  But  the  case  does  not  stop  there, 
because  the  necessary  dimensions  of  the  bridge  are 
specified,  and  that  carries  one  on  to  sections  49  and 
50,  and  it  is  obvious  that  the  bridge  there  prescribed 
cannot  be  a  bridge  over  a  footoath.  It  is  onrions 
that  a  footpath  is  not  mentioned  by  name  until  we 
come  to  section  61.  That  section  deals  with  a  rail- 
way crossing  a  bridle- way  or  footway  on  the  levd,  bat 
does  not  impose  the  dul^  of  makijng  a  bridge.  I 
cannot  find  in  any  section  an  obligation  upon  tiie 
company  to  build  a  bridge  to  carry  a  public  footpath 
over  or  under  a  railway. 

BlOBY,  L.  J.— I  am  also  of  opinion  that  this  appeal 
should  be  allowed.  It  seems  to  me  that  this  case 
depends  on  the  true  construction  of  section  46.  The 
bndge  there  spedfied  is  not  a  bridge  raterally,  bat 
a  bridge  of  a  spedfied  height  and  width  and 
with  a  particular  ascent  and  descent,  as  enacted  in  a 
subsequent  section  of  the  Act.  If  we  read  into  the 
section  everything  in  the  subsequent  part  of  the  Act 
the  case  of  a  footpath  would  dearly  be  omitted.  Tbie 
special  Act  does  not  deal  with  the  case  of  a  foo^ath, 
and  in  my  opinion  there  is  no  obligation  to  build  a 
bridge  over  or  under  a  public  footpath  udess  the 
special  Act  imposes  it.  Pablic  footpaths  are  su 
numerous  and  varied  in  character  that  the  Legislature, 
when  specifying  a  bridge  of  particular  dimensions  for 
a  carriage  road,  has  left  the  spedal  Act  in  each  case 
to  deal  with  public  footpaths,  and  if  the  special  Act 
does  not  impose  the  obligation  to  build  a  bnd^  over 
or  under  a  footpath,  the  public  Act  does  not  impose 
it.    Therefore  in  the  preisent  case  there  is  no  juris- 
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High  Goubt. 


In  be  Habdt. 


HlQH  OOUBT. 


diotioo  to  grant  a  mandaTMu  to  build  a  bridge  over 
the  railway  or  to  oacry  the  footpath  under  the 
laOwsy. 

Jffml  allowed. 

floikntora  for  the  appellants,  DoUman  ds  Pritchard. 

Solicttora  for  the  respondents,  Pyke  ds  Parrottt  for 
J.^  J.  (7 .  Haywardf  Cartf ord. 


ii^igi  emxt  Of  §wtitt. 


Chan.  Dir.  \ 
Ghitty,  J.    j 


In  re  Habdt. 
Habdy  v.  Fabmxb.  (a.) 

Bankrwpkff — CompoeUian — Secured  efediier''''^ktilih  of 
debtor — AdminietrtUion  acUonf — Claim  if  mortgtigees 
to  fTove— Bankruptcy  Ad.  1883  (46  4;^7  Vid.  c  52), 
e.  18,  euh-^edUm  11 ;  «.  V9^^Bimkrmftcy  Rules,  1886, 
r.  211. 

A  recekffftg  prder  kmmey  Uen  made  against  H.  on  his 
ownpeaUom^  JL  pmde^  composition  with  his  creditors 
umder  mdioH  %S  ef  ^  Bankruptcy  Act,  1883,  which 
fnfwiiedfer-ikcir  being  paid  by  instalments  extending 
^mr  •  fear,  and  died  shortly  after  the  expiration  of  the 
0mr.  The  instalments  were  not  paid,  and  an  action 
was  commenced  in  the  Chancery  Division  by  a  creditor 
to  adminieter  H.*s  estate.  Certain  mortgagees  of  H., 
who  had  neither  attended  the  creditors*  meeting  nor 
assenied  to  the  composition,  took  out  a  summons  in  t?ie 
chancery  action  to  be  admitted  as  creditors  in  that 
acHon  in  respect  of  the  balance  of  the  mortgage  debt 
aft/er  deducting  the  assessed  value  of  their  security. 

Held,  on  the  principle  of  Ex  pcirte  Shaip,  34  W,  E. 
550,  thai  under  sections  108  and  18,  sub-section  11, 
of  the  Bankruptcy  Act,  1883,  the  Court  of  BankrupUy 
would  have  jurisdiction  to  proceed  notunthstanding  H.*s 
death,  and  would  apply  its  powers  and  exercise  its  juris- 
diction  in  favour  of  the  applicants  ;  and  the  plaintiff 
in  ^  the  chancery  action  having  submitted  to  take  the 
opinion  of  the  Chancery  Court  as  to  what  would  be  the 
result  of  the  applicanvs  proceeding  in  bankruptcy,  the 
applicaiion  of  the  mortgagees  was  consequently  (ulowed. 

The  api^oants  were  mortgagees  of  the  testator 
Hardy,  nnder  indentures  of  mortgage  and  transfer, 
dated  respectively  in  1886  and  1889,  for  £2,000  and 
Intorost* 

In  May,  1890,  a  receiving  order  was  made  against 
the  testator  on  his  own  petition.  Shortly  afterwards 
he  made  a  composition  with  his  creditors  under  section 
18  of  the  Bankruptcy  Act,  1883,  which  nrovided  for 
their  being  paid  by  instalments  extending  over  a 
year.  The  soneme  was  approved,  and  the  receiving 
order  was  thereupon  resomded  by  the  court.  The 
aocniigagees  neither  attended  the  creditors'  meetiiig 
when  tae  scheme  was  approved,  nor  assented  to  it. 
Default  was  made  in  payment  of  the  instalmentSi  and 
the  testator  died  in  October,  1891. 

This  action  was  instituted  for  the  administration  of 
his  estate,  when  the  usual  order  for  accounts  and 

SLuiries  was  made.     The  estate  proved  to  be  in- 
vent. 

The  applicants,  having  valued  their  security  at 
£1,500,  carried  in  a  daim  for  £500,  being  the  balance 
of  the  £2,000,  after  deductiuff  the  £1,500. 

The  claim  was  disallowed  by  the  judge  in  cham- 

(o.)  Bepottei  by  J.  F.  Walet,  Esq.,  Barrister* 
at-Law« 


bers,  but  without  prejudice  to  any  application  which 
might  be  made  in  banknmtey.  An  application  was 
accordingly  made  in  baiucruptoy  for  a  declaration 
that  a  proof  for  £500  ou§^  to  be  allowed,  but  was 
dismissed  on  its  appearing  that  the  proof  had  been 
admitted  by  the  trn^ee  under  tiie  composition,  there 
being^  no  appeal  from  his  decision  before  the  court. 

This  was  a  summons  to  vary  the  chief  clerk's  oertifi* 
cate  by  allowing  the  cfaSm.  The  question  turned  on  the 
constniotlon  of  sections  18  and  108  of  the  Baokruptcy 
Act,  1883,  and  rule  211  of  the  Banknrotcy  Bules,  1886. 
By  section  18,  sub-section  11,  of  the  BonkrupU^  Act, 
1^,  if  default  is  made  in  payment  of  any  instal- 
meiit  due  under  a  composition  or  scheme,  the  court 
may  adjudge  the  debtor  bankrupt,  and  annul  the 
oomposition  or  scheme;  and  where  a  debtor  is  so 
^judged  bankrupt,  any  debt  provable  in  other 
respects,  which  has  hieen  contracted  before  the 
adjudication,  shall  be  provable.  Cf  Bankruptcy 
Act,  1890  (53  &  54  Vict.  c.  71),  which  repealed  and  in 
substance  re-enacted  this  section  :  see  section  3  (15). 
By  rule  211  of  the  Bankruptcy  Bules,  1886,  where  a 
composition  or  scheme  has  been  approved,  and 
default  is  made  in  any  payment  thereunaer,  no  action 
to  enforce  such  payment  shall  lie ;  but  the  remedy  of 
any  person  aggrieved  shall  be  by  application  to  the 
court.  By  section  108  of  the  Ba^ikruptcy  Act,  1883, 
if  a  debtor  by  or  against  whom  a  bankruptcy  {>etition 
has  been  presented  dies,  the  proceemngs  in  the 
matter  shall,  unless  the  court  otherwise  orders,  be 
continued  as  if  he  were  alive. 

Byrne,  Q.C.,  and  R.  J.  Parker,  iot  the  sununons.— * 
The  applicants  were  entitled  to  abstain  from  taking 
part  in  the  composition  proceedings,  and  their  claim 
IS  provable  against  the  estate  now :  In  re  Bestwick, 
24  W.  B.  938, 2  Ch.  D.  485.  If  the  debtor  were  alive, 
the  applicant  would  apply  to  the  Court  of  Bankruptcy 
nnder  section  18,  sub-sectaon  11,  of  the  Act  of  1883, 
to  make  the  debtor  bankrupt,  and  the  effect  of  section 
108  is  that  notwithstanding  his  death  they  can  still 
pursue  their  remedy  under  section  18,  sub-section  11 : 
Ex  parte  Sharp,  34  W.  B.  550 ;  /n  r«  Easy,  35  W.  B. 
819,  19  a  B.  D.  538.  That  being  the  position  in 
bankruptcy,  there  is  no  reason  why  our  clfum  should 
not  be  admitted  in  the  action. 

Farwell,  Q.C.,  and  Solomon,  contra. — In  re  Bestunck 
was  a  decision  on  the  Act  of  1869,  and  does  not  apply 
here.  '  The  debt  is  gone,  and  the  applicants'  remedy, 
if  any,  is  in  bankruptcy  (rule  211  of  the  Bankruptcy 
Bules,  1886);  but  they  are  too  late  to  avail  them- 
selves of  that  remedy,  and  are  not  entitled  now  to 
compete  with  creditors  who  relied  on  the  old  debts 
being  wiped  out  by  the  composition.  In  order  to 
save  expense  we  consent  to  the  question  being  decided 
on  this  application. 

^yme  replied. 

Chitty,  J. — The  ground  on  which  the  court  is 
asked  to  reject  the  proof  is  that  fourteen  months 
before  the  testator's  death,  and  after  he  had  presented 
a  petition  in  bankruptcy,  a  composition  scheme  was 
approved  of  by  the  court  in  bantouptcy,  and  there- 
upon the  receiving  order  that  had  besn  made  against 
the  debtor  was  discharged.  For  the  general  body  of 
the  creditors  it  is  ursed  that  the  provisions  of  the 
18th  section  apply  ana  have  this  effect — ^namely,  first, 
that  by  the  8th  sub-section,  the  composition  having 
been  accepted  and  approved  as  it  was,  it  is  binding 
on  all  the  creditors  so  far  as  relates  to  any  debts 
provable  in  bankruptcy.  This  £500  would  have  been 
a  debt  provable  in  bankruptcy.   The  11th  sub-section 

Srovides,  in  substance,  what  is  to  happen  in  case 
efault  be  made  in  payment  of  the  composition.    The 
composition  was  for  payment  by  three  instalmento 
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spread  o^er  a  year,  and  there  was  a  sorety  who 
guaranteed  the  payment.  The  applicants  did  not 
prove  under  the  composition,  hut  apparently  relied 
upon  their  securit]^,  which  they  probaoly  thought  at 
the  time  was  sufficient.  Now,  if  the  debtor  had  been 
alive,  it  is  quite  plain  that  the  applicants  could  apply 
to  the  Court  of  Bankruptcy  under  this  11th  sub- 
section. [His  lordshin  stated  the  effect  of  sub-section 
11,  and  continued :— J  The  opponents  of  the  claim 
rely  on  the  211th  rule  in  bankruptcy,  which  has  ^e 
effect  of  a  statute.  [His  lordship  read  the  211th  rule, 
and  continued: — "]  Putting  the  211th  rule  by  the 
side  of  the  18th  section,  the  result  appears  to  be  that 
a  creditor  who  is  bound  by  the  composition,  though 
he  has  not  given  any  consent,  cannpt.pursue  anv  other 
I'emedy  except  the  remedv  given  by  the  11th  sub- 
section ;  and  the  result  is  that  if  the  debtor  had  been 
alive,  the  applicants  could  not  have  sued  for  the 
balance  of  the  security,  supposing  that  they  had 
realized  the  security  and  there  was  a  deficiency  uf 
£500,  which  would  have  Jyeem  an  ordinary  debt  The 
right,  therefore,  to  sue  for  the  debt  or  to  enforce  pay- 
ment, as  the  result  of  what  I  have  gone  through,  is 
that  it  can  be  enforced  only  under  the  provisions  of 
the  11th  sub-section. 

The  ^plicants,  however,  refer  to  the  108th  section 
of  the  Bankruptcy  Act,  1883.  [His  lordship  re^d  the 
108th  section.]  Under  that  section  Gave  and  Grantham, 
JJ.,  sitting  as  a  divisional  court,  held,  in  Ex  parte 
Sharp^  that  where  the  petition  is  presented  by 
the  debtor  himself  the  adjudication  could  be  made, 
though  after  his  death.  Of  course  the  section 
cannot  be  read  as  applying  to  a  bankruptcy 
petition  which  has  been  ^missed.  Again,  it  cannot 
be  applied,  as  the  Court  of  Appeal  held  in  In  re  Easy^ 
to  the  case  where  the  petition  has  been  presented  by 
the  creditor  but  there  has  been  no  service  of  .the 
petition  dusing  the  debtor's  lifetime.  Now  that  deci- 
sion shows  that  the  construction  put  upon  the  108  th 
section  is  a  general  oonstructiom,  and  1  am  not  able 
to  find  any  ground  upon  which  it  would  be  reason- 
able, in  my  opinion,  to  say  that  the  provisions  of  the 
108th  section  are  not  applicable  to  the  11th  sub- 
section of  the  18th  section.  To  put  a  ;case  which  was 
adduced  by  Mr.  Byrne  in  argument,  the  Legislature 
never  could  have  intended  that  if  there  had  been  an 
order  approving  a  composition,  and  the  debtor  had 
died  the  next  day,  the  creditors  who  had  not  assented 
to  the  composition,  but  who  were  bound  by  it,  should 
be  told  by  the  executors  of  the  deceased  that  the 
effect  of  the  enactment  was  that  composition  plus 
death  the  day  after,  amounted  to  a  complete  dis- 
charge, and  that  there  would  be  no  available  means 
whatever  open  to  any  creditor  to  obtain  payment  of 
that  which  had  been  promised  to  him  under  the  com- 
position. For  this  purpose  I  adopt  Mr.  Solomon's 
argument,  that  this  case  presents  no  difference  by 
reason  of  there  being  a  surety  against  whom  these 
creditors  possibly  could  even  now  proceed.  I  think 
it  is  the  simple  case  of  the  nature  I  have  just 
described,  with  this  difference,  that,  instead  of  dying 
the  day  after  the  composition,  the  debtor  here  lived 
till  the  end  of  the  penod  of  twelve  months,  and  then 
died  two  months  afterwards.  I  think,  following  the 
principle  on  which  the  Divisional  Court  acted,  that 
there  would  be  jurisdiction  in  the  Court  of  Bank- 
ruptcy to  proceed  under  the  108th  section,  and  I  have 
asked  the  counsel  who  opposed  this  claim  whether 
they  can  find  anv  reason  for  suggesting  that,  while 
that  decision  of  the  Divisional  Court  stands -and  I 
see  no  reason  for  dissenting  from  it  at  all ;  but,  on 
the  contrary,  I  think  it  is  ri^ht—the  Bankruptcy  Court 
would  not  act  on  the  prmciple  of  the  decision  and 
make  the  adjudication  against  the  dead  man.  There 
are  no  circumstances  in  this  particular  case  which 


would  make  it  unjust  for  the  court,  in  the  lanyiage 
of  the  108th  section,  to  order  otherwise — that  is,  to 
stop  the  bankruptcy  proceedings. 

Then  it  was  said  by  the  opponents  of  the  daim  that 
there  was  no  pending  petition  here ;  that  the  receiv- 
ing order  having  been  rescinded,  it  would  be  impos- 
sible to  apply  the  11th  sub-section.  Again,  deaiiiig 
with  the  case  as  if  the  debtor  were  alive,  it  appears 
to  me  that  that  observation  is  not  justified ;  and  that 
there  is  a  petition  on  the  file  at  the  present  moment 
is  not  denied. 

Then  it  was  sugg^ted  that  the  language  of  the 
11th  sub-section — ^namely,  '*on  application  by  any 
creditor  "— rcK^uired  a  new  petition.  In  my  opinion 
it  is  quite  plain  that  any  creditor  who  has  a  ground  of 
complaint  oy  reason  of  default  in  the  payment  of  tke 
composition  could  make  the  application  in  the  Bank- 
ruptcy Court  without  presenting  any  fresh  petitiozL 

This  brings  me  to  the  conclusion  that  the  Bank- 
ruptcy Court  would  apply  its  powers  and  exercise  its 
jurisdiction  in  favour  of  the  applicants. 

[After  referring  to  the  facts  and  to  the  proceedings 
in  the  Chancery  Division  and  in  bankruptcy  prior  to 
this  summons,  his  lordship  said :]  Now  it  appears  to 
me  that  thus  far  the  stnct  course  would  be  to  aUew 
the  applicants  to  take  further  proceedings  in  bank- 
ruptcy, with  the  view  of  obtaining  an  adjudication  or 
some  pther  order ;  and  I  put  it  to  the  counsel  of  the 
plaintiff,  who  opposed  the  claim,  whether  he  desired 
that  that  course  should  be  adopted,  which  of  course 
would  lead  to  delay  and  to  expense,  and  that  in  the 
meantime,  till  there  had  been  a  decision  in  the  Bank- 
ruptcy Court  one  way  or  the  other,  a  sum  should  be 
set  apart  to  answer  the  claim  if  it  should  succeed  in 
bannrttptcy.  But  very  properly,  and  with  a  desire  of 
dividing  this  estate,  which  I  i^eed  hardly  mention  is 
insolvent,  amonff  the  creditors,  Mr.  Farwell  said  that 
he  should  not  ask  that  that  should  be  done,  but  that . 
he  should  be  content  to  take  my  opinion  as  to  what 
would  be  the  result  of  the  application  to  the  Court  of  . 
Bankruptcy.  The  result  is  that  that  which  at  the 
present  day  is  alwi^y s  avoided  where  it  can  be  yfopedj 
done — that  is,  circuity  of  action,  involving  expoise 
and  delay — wUl  not  take  place.  I  think  upon  that  I 
ought  to  accede  to  the  application. 

But,  in  addition  to  the  arguments  I  have  gtme 
through,  many  points  were  elaborately  argued  against 
the  claim,  which  I  propose  to  dispose  of  in  a  few 
words,  without  any  want  of  respect  to  the  counsel 
who  urged  them.  A  great  point  was  made  of 
TroughUm  v.  OiUey^  Ambler,  630,  and  the  subsequent 
authorities  that  proceeded  on  the  principle  of  that 
decision  of  Lord  Camden ;  and  it  was  said,  as  asainst 
the  applicants,  that  they  had  stood  by  and  allowed 
the  deceased  to  go  on  incurring  debts  under  such 
circumstances  as  would  lustify  the  court  in  saving 
that  the  applicants,  who  did  not  take  the  trouble  to 
prove  under  the  composition,  were  to  be  pos^toned  to 
subsequent  creditors.  It  will  be  sufficient  for  me  to 
say  that  I  think  the  counsel  who  urged  the  point  had 
no  materials  on  whidi  to  found  it,  and  that  the  cir- 
cumstances of  the  case  do  not  give  rise  to  any  groond 
for  applying  the  equitable  rule  of  Lord  Camden  as 
against  the  applicants.  I  think  that  they  might  in 
strictness  have  been  put  to  the  expense  and  delay  that 
I  have  mentioned ;  and  probably  that  would  be  the 
only  conclusion  I  could  arrive  at  had  it  not  been  for 
the  very  proper  submission  of  the  plaintiffii'  oonnsd« 

Application  allowed* 

Solicitors  for  the  applicants,  Geare,  Son,  <£:  Peate, 
fur  Martin  d:  Sone,  Nottingham. 

Solicitors  for  the  creditors,  Kingdon,  Wtldon^  A 
Webb,  for  Frankiah,  Kingdon,  A  Wilwn,  HoU.. 
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BlOSASDS  V.  OVEBSEBBS  OF  EIDDBBMIN8TBB. 
BlGOABDS  V.  MiLYOB,  &0.,  OF  KiDDBBMIirSTBB.  (a.) 

Company— DeherUurea—Receiver-^Cavering  deedSilh 
of  Bolt  Ads,  1878  and  1882  (41  <fe  42  Ftd.  c.  31), 
M.  14,  n—Poor  raie— General  distrid  rate— Poor 
Belie/Ad,  1601  (43  Sliz.  c.  2),  a.  2— The  Poor  Bate 
Aueeam^t  and  Colledion  Ad,  1869  (32  <fc  33  Vid.  c. 
41),  a.  16— rA«  Public  Health  Ad,  1876  (38  cfe  39 
FiVrf.  c  65),  $9.  6,  6,  211,  eub-aedion  {Sy-'Convey 
ancing  Ad,  1881  (44  <fe  46  Ttci.  c.  41),  $a.  19,  24— 
Preferential  Payments  in  Bankruptcy  Ad,  1888  (51  <fc 
52  ric<.  c.  62),  s.  1  (a),  «i*5-«cc<um  (4). 

i4  <200(2  ^  ii^AicA  a  company  aseigna  a$  beneficial 
owner  to  a  trudee  aU  ita  property  a$  security  to  cover 
debentures  does  not  come  within  the  Bills  of  Sale  Acts. 

Held,  also,  on  the  facts,  that  although  the  poioers  of 
the  receiver  under  the  deed  were  wider  than  those  con- 
ferred upon  receivers  by  the  Conveyancing  Ad,  1881,  a. 
24,  that  Ad  did  not  affed  their  validity,  and  that  on  the 
receiver  taking  possession  of  the  premises  and  carrying 
on  the  business  there  was  a  change  of  occupation  such  cm 
was  contemplated  by  sedion  16  0/  the  Poor  Bate  Assess- 
mentand  Colledion  Ad,  1869,  so  that  the  receiver  was 
wit  liahle  to  pay  the  proportion  of  a  rate  incurred  before 
he  took  possession. 

The  Preferential  Payments  in  Bankruptcy  Act,  1888, 
8,  1  (a),  am^ies  only  to  persons  who  hold  in  their  hands 
assets  in  th&  winding  up,  but  does  not  affed  persons  who 
are  not  claiming  as  enAitors  in  the  winding  up,  but  who 
hold  security  upon  property  charged  in  their  favour. 

Semble,  a  ••  covering  deed  "  may  bea  *'  debenture  " 
within  the  meaning  of  the  cases. 

Semble  aleo,  that  a  general  distrid  rate  made  under 
the  PubUc  Health  Ad,  1875,  u  not  a  tax  or  parochial 
rate  within  the  meaning  of  sedion  14  of  the  Bills  of  tkUe 
aCC,  1oo2« 

B088  V.  The  Army  and  Navy  Hotel  Co.,  36  W.  B. 
40,  34  Ch.  J).  43,  considered. 

Aotioii* 

Henry  Jeoks  Dixon  &  Sons  were  incorporated  as 
a  joint  stock  company  under  the  Companies  Acts  on 
the  13th  of  Deoember,  1886. 

The  company  had  power  of  borrowing  or  raising 
money  for  all  or  any  of  its  purposes,  upon  mortgage 
of  any  property  real  or  personia  of  the  company  or 
upon  debenture  bonds,  bills,  or  notes,  unpaid 
capital,  or  other  security  of  the  company,  and  for 
other  puzxKMes  mentioned  in  the  memorandum  of 
association. 

By  an  indenture  dated  the  13th  of  February,  1891, 
and  made  between  Dixon  &  Sons,  of  the  one  part, 
and  the  plaintiff,  Richards,  called  the  trustee,  of  the 
other  part,  and  after  reciting  that  the  directors  of 
the  company,  in  exercise  of  the  powers  vested  in  them 
by  the  regulations  of  the  company,  had  determined 
to  borrow  for  the  purposes  of  the  company  the  sum 
of  £20,000  by  the  issue  of  mortgage  debentures  of 
£100,  or  of  multiples  of  £26  each,  bearing  interest  at 
the  rate  of  six  per  cent,  per  annum,  payable  half- 
yearly  in  each  year  [such  debentures  to  be  in  the 
form  annexed],  and  to  further  secure  the  principal 
moneys  and  interest  for  the  time  bdng  payaole 
aooording  to  the  tenor  of  the  said  debentures,  and  the 
performance  of  the  stipulations  and  conditions  therein 
contained  in  manner  thereinafter  appearing,  the 
company  as  beneficial  owner  granted  and  assigned  to 
the  trustee  the  property,  whatsoever  and  wheresoever 
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situate,  of  or  to  which  the  company  then  was,  or 
during  the   continuation  of    that   security    should 
become,  possessed  or  entitled,  except  uncalled  capital, 
upon     and   for   the   trusts   and    purposes   therein 
expressed ;  and  it  was  thereby  provided  {inter  alia) 
that  (3)  the  mortgaged  premises  (being  the  premises 
thereby  assigned  to  the  trustee)  should  be  neld  by 
him  upon  trust  to  permit  the  company  to  hold  the 
same  and  to  carry  on  the  business  until  the  security 
thereby  constituted  became  enforceable  as  thereinafter, 
and  then  upon  trust  that  the  trustee  in  his  discretion 
might  enter  upon  and  take  possession  of  the  mort- 
gaged premises ;  (4|  provided  that  the  security  thereby 
constituted  should  become  enforceable,  amongst  other 
events,  if  an  effective  resolution   of   the  company 
should  be  passed  for  the  winding  up  of  the  company. 
(5)  At  any  time  after  the  principal  moneys  thereby 
secured  should  have  become  paystble  according  to  the 
tenor  of  the  debentures  or  after  a  notice  should  have 
been  given  of  a  meeting   to  consider  a   proposed 
extraordinary  resolution  for  winding  up  the  company, 
the  trustee  without  further  notice  might  appoint  one 
or  more  persons  to  be  a  receiver  or  receivers  of  all  or 
any  part  of  the  mortgaged  premises,  in  like  manner 
in  every  respect  as  if  the  tnistee  were  a  mortgagee 
within  the  meaning  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  and  had  become  entitled  under 
that  Act  to  exercise  the  power  of  sale  conferred,  and 
every   receiver   so    appointed  should   have  and  be 
entitled  to  exercise  aU  powers  conferred  by  the  said 
Act  as  if  such  receiver  or  receivers  had  been  duly  ap- 
pointed thereunder;  and  in  particular  by  way  of 
addition  to  but  without  thereby  limiting  any  general 
powers  thereinbefore  referred  to,  every  such  receiver 
so  appointed  should  have  power  (inter  alia)  (a)  to  take 
possession  of  the  property  thereby  charged  or  any 
part  thereof,   and  (b)  carry  on  any  business  of  the 
company ;  but  if  the  extraordinary  resolution  referred 
to  in  any  such  notice  before  mentioned  should  not  be 
passed  by  the  necessary  majority  the  C0D;ipa^y  and 
the  holders  of  the  debentures  sbould,  subject  as  therein 
mentioned,  be  remitted  to  their  original  rights.  (6) 
''The  trustee  shall  not,  nor  shall  any  receiver  or 
receivers  appointed  by  him  as  aforesaid,  by  reason  of 
the  receiver  or  receivers  entering  into  possession  of 
the  property  hereby  charged,  or  any  part  thereof,  be 
liable  to  account  as  mortgagee  in  possession  pr  be 
liable  for  any  loss  on  realization  or  for  any  fault  or 
omission  for  which  a  mortgagee  in  possession  might 
be  liable,  but  every  receiver  duly  appointed  by  the 
trustee  under  the  power  in  that  behalf  hereinoefore 
contained  shall  be  deemed  to  be  the  agent  of  the  com- 
pany, and  shall  as  suc^  agent  for  all  purposes  be 
deemed  to  be  in  exactly  the  same   position    as  a 
receiver  duly  appointed  by  the  mortgagee  under  ^l^e 
Conveyancing  and  Law  of  Property  Act,  1881,  and 
every  such  receiver  and  the  trustee  shall  be  entitled  to 
all  the  rights,  powers,  privileges,  and  immunities  by 
the  said  Act  conferred  on  mortgagees  and  repeivers 
when  such  receivers  have  been  appointed  undjBr,  that 
Act."    (15)  The  company  woula  pay  the  principal 
moneys  and  interest  secured  by   the  debentures  in 
accordance  with  the  tenor  thereof  res^tively ;  and 
(16)  the  principal  moneys  and  moneys  mtended  to  be 
secured  by  the  debentures  should,  subject  to  the  pro- 
visions of  clause  13  (as  to  the  costs,  charffes,  and 
expenses  of  the  trustee  being  a  first  charge),  be  a  first 
charge  on  the  mortgaged  premises,  and  the  said 
principal  moneys  and  mterest  should  take  precedence 
over  all  moneys  which  might  thereafter  be  raised  by 
the  company  by  any  means  whatsoever ;  but  without 
prejudice  to  the  right  of  the  company  to  treatf  the 
debentures  as  a  floating  security  to  the  extent  in  the 
debentures  in  that  be^df  expressed,  and  as  between 
the  holders  thereof  the  debentinies  should  rank  pari 
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paaiu  without  any  preference  or  priority  by  reason  of 
date  of  issae  or  otherwise. 

This  indenture  was  not  registered  under  the  Bills  of 
Sale  Aots.  On  the  same  day  there  were  issued  by 
the  company  first  mortgage  debentores  for  £100  each, 
and  it  was  provided  by  each  such  debenture  that  the 
company  would,  on  the  16th  of  December,  1896,  or  on 
such  earlier  date  as  the  principal  money  thereby 
secured  should  become  payable  m  accordance  with 
the  conditions  indorsed  thereon,  pay  to  the  holder,  his 
executors,  or  administrator,  the  sum  of  £100 ;  and  the 
company,  as  beneficial  owner  charged,  with  the  pay* 
ments  thereby  or  by  the  conditions  indorsed  thereon 
provided  for,  its  undertaking  and  all  its  property, 
whatsoever  and  wheresoever,  both  present  and  future 
(except  uncalled  capital) ;  and  the  conditions  indorsed 
upon  each  of  suon  debentures  provided  that  the 
debentures  of  that  series  should  rank  pari  passu  as  a 
first  charge  without  any  preference  or  priority  one 
over  another,  and  should  be  a  floating  security. 

The  plaintiff  was  also  a  debenture  holder  as  well  as 
trustee  under  the  covering  deed.  With  the  consent  of 
the  trustee  second  debentures  were  issued  subse- 
quently. On  the  6th  of  September,  1895,  a  notice 
was  given  of  a  meeting  to  consider  a  proposed 
extraordinary  resolution  for  winding  up  tne  com- 
pany, and  such  resolution  was  on  the  16th  of 
September  passed  by  the  necessary  majority.  On 
the  5th  of  September  the  plaintiff,  as  tmstee, 
appointed  Alfred  Page  to  be  the  receiver  of  all  the 
mortgaged  premises  comprised  in  the  said  indenture, 
with  all  the  powers  conferred  on  a  receiver  by  the 
said  indenture  or  by  the  Conveyancing  and  liaw  of 
Property  Act,  1881.  The  receiver  entered  into 
possession  of  l^e  premises  and  carried  on  the  business 
of  the  company.  The  receiver  was  on  the  16th  of 
Soj^amber  also  appointed  limiidator  of  theoompaioy. 

The  oonmauy  waewmnaUy  as— oed  to  >  poorTate 
made  lor  t£e  psroh  of  Aiddacmiuater  on  i3ie  It&  of 
April,  1895,  to  oover  tiie  period  im  to  tiie  SOtii  of 
September  following,  in  the  tarn  of  £73  lis.  Id.  in 
res^t  of  the  premises  in  their  occupation,  and  to  a 
similar  amount  for  a  general  district  rate  due  to  the 
Corporation  of  Kidderminster.  On  the  26th  of 
September  the  receiver  had  an  interview  with  the 
defendants'  collector  and  assistant  overseer,  when  it 
was  agreed  that  the  rate  should  be  apportioned 
between  the  receiver  and  the  company  in  tne  follow- 
ing proportions— viz.,  £11  5s.  6d.  from  the  receiver 
in  ren)ect  of  his  occupation  of  the  premises  from  the 
5th  of  September,  and  £62  5s.  8d.  from  tiie  company 
in  respect  of  their  occupation  up  to  that  date.  The 
rate-book  was  altered  in  pursuance  of  section  16  of  the 
Poor  Bate  Assessment  and  Collection  Act,  1869  ^32  & 
33  Vict.  c.  41},  b^  the  insertion  of  the  name  of  the 
receiver  and  liqmdator,  and  the  date  of  commence* 
ment  of  his  occupation  was  entered  as  the  5th  of 
September.  On  the  27th  of  September  the  defendants 
served  on  the  premises  a  demand  note  addressed  to 
Dixon  &  Sons,  Limited,  Alfred  Page,  receiver  and 
liquidator.  The  amount  was  stated  to  oe  £73,lls.  2d., 
and  at  the  foot  was  set  out  "  Dixon  &  Sons, 
£62  5s.  8d. ;  PiM^e,  £11  5s.  6d.»* 

On  the  3rd  of  October  therecdver  paid  the£ll  5s.  6d., 
and  received  a  receipt  for  the  same  made  out  as 
follows :  **  Beceived  of  Dixon  &  Sons,  limited,  per 
A.  Page,  receiver,  £11  5s.  6d.** 

The  company  had  not  paid  any  part  of  the 
£62  5s.  80.,  and  on  the  overseers  writing  and 
demanding  it  the  receiver  answered,  recognizing  the 
right  of  the  defendants  to  be  paid  the  rates 
preferentially  out  of  the  funds  coming  to  his  hands 
as  liquidator,  but  adding  that  he  had  no  such  funds 
in  his  hands  at  present  and  that  tiie  property  of  the 
company  vms  vested  in  him  as  mortgagee  on  behalf  of 


the  debenture  holders.  The  overseers,  seven  days 
having  elapsed  without  payment,  issued  a  snmmoiis 
against  the  company,  which  was  served  at  tlie 
registered  office  of  the  company,  and  on  the  25th  ol 
October  a  distress  warrant  on  the  goods  of  Dixon  & 
Sons,  limited,  was  issued  bv  the  Jostioes  of  the 
borough  of  Kidderminster  under  43  Eliz.,  c  2,  and 
12  Vict.  c.  14.  The  company  did  not  appear  at  the 
hearing  of  the  summons,  and  the  receiver  was  not 
made  a  party  to  it. 

The  plaintiff  thereupon  commenced  this  action, 
suing  on  behalf  of  hims^  and  all  other  the  holden 
of  the  issue  of  first  mortgage  debentures,  and  as 
trustee  of  the  covering  deed,  to  restrain  the  djefendants 
from  proceeding  with  the  distress,  and  for  damages 
for  trespass  and  wron^^ful  distress.  At  the  hearing  of 
the  interlocutory  applioation  for  an  injonotion  it  wai 
agreed  that  tiie  plain tiffa  should  pav  the  money 
cudmed  by  the  overseers  into  court,  and  that  the  case 
should  be  decided  on  argument  of  the  points  of  law 
involved. 

Clayton,  for  the  debenture  holders.— The  rate  11 
made  upon  the  occupier,  and  the  statute  of  Elizabelii 
provides  for  proceedings  to  be  taken  against  the 
offender.  The  defendants  are  bound  by  the  appor- 
tionment they  made  and  the  entry  in  the  rate  book. 
In  any  case  uie  defendants  could  not  distrain  on  oar 
goods,  even  if  the  company  had  in  fact  remained  in 
occupation ;  but  there  was  a  change  of  occupation. 

Bowden,  for  the  defendants.^  1)  Hates  are  entitled 
to  preferential  payment  under  51  &  52  VtotdlS, 
s.  1 .  Sub-section  4  creates  a  statntovy  first  «ba^^«B 
the  assets  of  the  company.  ^2)  Soppomg  tbe  tasi^f 
lialnlity  is  change  of  oooi^atMB,  ^Gne  «ae  Boctawe 
here,  beoaoae  theoooapatwn  of  the  nosiver  ssm  fte 
oooi4>alion  of  the  company,  tlie  mortgagor  {Ceovey- 
jyusiBg  Adt,  1881»  Jik  19  and^).  There  was,  in  laot» 
no  iiiOPSMii ve  oeswpation,  but  only  the  ocoupatioii  of 
the  mortgagors  by  their  own  affent.  (3^  Any  title 
derived  by  anyone  to  these  gocds  is  derived  under 
clause  5  of  the  covering  deed,  which  is  not  a  deben- 
ture within  section  17  of  the  BiUs  of  Sale  Act,  1882, 
but  is  a  bill  of  sale,  and  falls  within  section  14,  and 
is  no  answer  to  the  distress,  even  if  it  had  been 
registered :  Boss  v.  Army  A  Navy  Hotel  Oo.t  35  W.  B. 
40,  34  Oh.  D.  43 ;    Edmonds  v.  Blatna  Furnaces  Co., 

35  W.  B.  798,  36  Oh.  D.  215 ;  Re  Standard  Manufae' 
tuHng  Co.,  39  W.  B.  369,  11891]  1  Ch.  627;  Oreai 
Northern  Bailway  Co.  v.  Coal  Uo-operaiive  Soddy, 
ante,  p.  252,  [1896]  1  Ch.  187. 

Clayton,  in  reply,  relied  on  the  covering  deed  being 
a  deb^ture,  and,  in  the  alternative,  that  the  deben- 
ture holders  could  make  good  their  daim  under  the 
debentores  themselves :  Me  Burdett,  36  W.  B.  345,  20 
Q.  B.  D.  310 ;  Leuv  v.  Abercorris  Slate  and  Slab  Ob., 

36  W.  B.  411,  37  dh.  D.  260;  In  re  Opera,  39  W.  B. 
398,  [1891]  2  Ch.  154. 

In  the  second  action  W  the  same  plaintiff 
against  the  Mayor,  iko.,  of  Kidderminster,  the  same 
question  arose  in  respect  of  the  general  dis- 
trict rate  of  the  borough  of  Kidderminster.  The 
arguments  used  were  l^e  same,  except  that  for  the 
plaintiffs  sections  5,  6,  211,  sub-secaon  3,  of  the 
PabUc  Health  Act,  1875,  were  referred  to;  and  that 
the  defendants  contended  that  the  general  distriot  nte 
was  a  tax  or  other  parochial  rate  within  the  meamBg 
of  section  14  of  the  Bills  of  Sale  Act,  1882.  The 
learned  judge,  however,  intimated  that  he  was  of 
opinion  that  a  general  district  rate  was  not  aodi  a 
parochial  rate.  Local  Board  of  WimhUdon  v.  Under- 
wood, 40  W.  B.  640,  [1892]  1  a  B.  836,  was  citad  in 
argument  for  the  plaintifBi. 

NoBTH,  J.,  stated  the  facts,  and  oontinaed  :^NoWr 
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the  defendants,  the  OTeneers,  say  they  are  entitled  to 
this  Bum  on  sereral  grounds.    I  think  it  is  convenient 
to  pat  their  case  first.    The  first  ground  is  that  by 
▼irtoe  of  the  Preferential  Payments  in  Bankrapt<7 
Act,   1888  (51  and  52  Viot  c.  62),  s.  1,  the  orer- 
seen  of  the  poor  are  preferred  oreditors.    I  do  not 
think  that  Act  has  auTthing  to  do  with  it     The 
Act  is  entitled  **  An  Act  to  amend  the  law  with 
respect  to  preferential  payments  in  bankruptcy  and 
in  the  wincunff  up  of  companies,"  and  then  it  provides 
that  in  the  dis&ibution  of  assets  of  any  company 
being  wound  up  under  the  Act  thsn  shall  be  pud  in 
priority  to  all  other  debts  all  parochial  or  other  local 
rates  due  from  the  company  at  the    date  of  the 
commencement  of  the  winding  up.    Now,  tiiat  seems 
to  deal  simply  with  pref erentaal  payments  to  be  made 
by   the  person   who  holds  the   funds— tiie  c^oial 
trustee,  or  whoever  it  may  be— out  of  the  assets  in  his 
hands,  and  it  is  a  direction  as  to  the  mode  in  which 
the  payment  is  to  be  made;  and  out  of  tiiose  sums  he 
is  to  distribute  what  are  treated  in  this  section  as  the 
preferential  debts  to  be  paid  first.    Those  creditors 
are  to  be  paid  out  of  tne  assets  before  any  otiier 
creditors  are ;  but,  in  my  opiniod,  that  does  not  in 
any  way  a£fect  pmons  who    are  not    claiming  as 
creditors  in  the  winding  up  at  all,  but  who  hold 
security  upon  property  which  the  company  has  in 
souie   wa^  charged  in  their  favour.      It  was  said 
that  section   1,   sub-section   4,    ffoes   further.      It 
provides:    "In  the  event   of  a  landlord  or  other 
person   distraining   or   having    distrained   on   any 
goods  or  efilBcts  of  a  bankrupt  or  a  company  being 
wound  up  within  three  months  next  before  the  date 
of  the  receiving  order  or   the    winding-up   order, 
respectively,  the  debts  to  which  priority  is  given  by 
this  section  shall  be  a  first  charge  upon  the  goods  so 
distrained  on,  or  the  proceeds  of  the  sale  thereof," 
followed  by  a  proviso,  *<  that  in  respect  of  any  money 
paid  under  any  such  charge  the  landlord  or  other  person 
shall  have  the  same  rights  of  priority  as  the  person  to 
whom  such  payment  is   nuuie."      No   doubt  that 
section  does  p;o  rather  further  than  to  direct  what  in 
to  be  done  with  the  assets  in  the  hands  of  the  trustee 
in  bankruptcy ;  but  it  deals  only  with  a  particular  case 
which  has  not  happened,  and  does  not,  in  my  opinion, 
aflBsct  the  present  case  in  any  way. 
^  Then,  tne  next  point  is  with  respect  to  the  occupa- 
tion of  the  property,  and  as  to  that  I  must  refer  to 
the  two  statutes  bearing  upon  the  subject.    The  first 
is  the  old  Act  for  the  Kelief  of  the  Poor,  passed  in 
the  forty-third  year  of  Elizabeth,  providing  for  the 
i^pointment  of   overseers  of   the   poor   and   their 
raising  poor  rates  from  the  occupiers  of  property. 
Then,  in  the  latter  part  of  what  is  called  the  2nd 
section  of  the  Act  in  the  revised  edition  of  the  statutes, 
it  provides  that  it  diall  be  lawful  for  the  overseers  by 
warrant  from  two  justices  to  levy  sums  of  money  of 
everyone  who  shall  refuse  to  contribute  according  as 
they  shall  be  assessed,  by  distress  and  sale  of  the 
offander's  goods.    The  other  Act  which  is  material 
is  the   Poor   Bate   Act,    1869   (32   and    33   Vict 
c  41),  8.  16,  which  provides  that  <*if  the  occupier 
assessed  in  the  rate  when  made"— that  is  the  poor 
rate^**  shall  cease  to  occupy  before  the  rate  duJl 
have  been  wholly  disdharged,  or  if  the  hereditament 
behiff  unoccupied  at  the  time  of  the  making  of  the 
rmte  become  occupied  during  the  period  for  which  the 
rate  is  nuuie,  the  overseers  shall  enter  in  the  rate  book 
the  name  of  the  person  who  succeeds  or  comes  into 
tlie  occupation,  as  the  case  may  be,  and  the  date 
'when  suon  occupation  commences,  so  far  as  the  same 
shall  be  known  to  them,  and  such  occupier  shall 
henceforth  be  deemed  to  have  been  actu^y  rated 
from  the  date  so  entered  by  the  overseers,  and  shall 
be  haUe  to  pay  so  much  of  the  rate  as  shall  be  pro- 


portionate to  the  time  between  the  commencement  of 
his  occupation  and  the  expiration  of  the  period  for 
which  the  rate  was  made,  m  like  manner,  and  with 
the  like  remedy  of  appeal,  as  if  he  had  been  rated 
when  the  rate  was  made ;  and  an  outgoing  occupier 
shall  remain  liable  in  like  manner  for  so  much  ana  no 
more  of  the  rate  as  is  proportionate  to  the  time  of  his 
occupation  within  the  period  for  which  the  rate  was 
made." 

I  omitted  to  mention  that  the  division  of  the 
amount  of  the  rate  into  two  sums  of  £62  and  £11 
was  made  upon  the  footing  of  this  section  applying 
to  the  case  of  there  having  been  a  change  m  the 
occupation  when  the  receiver  entered  into  possession ; 
and  it  treats  the  company  as  having  been  occupiers 
down  to  that  time,  ana  the  receiver  as  being  the 
occupier  from  that  time  forward. 

In  the  present  case  it  is  said  there  has  not  been 
any  chanffe  of  occupation ;  but  in  Ppu^^  of  fact,  as  I 
mentioned,  it  is  dear  there  was.  The  legal  eflfoct  of 
what  was  done  has  to  be  considered.  Now,  as  to 
thi^  the  ground  upon  which  it  is  put  is  that  the 
receiver  appointed  on  the  5th  of  October  was  the 
receiver  appointed  under  the  Oonveyancuig  Act  of 
1881.  BMtion  19  there  provides:  **A  mortgagee, 
where  the  moitgage  is  made  by  deed,  shall,  by  virtue 
of  this  Act,  have  the  following  powers,  to  the  like 
extent  as  if  they  had  been  in  terms  conferred  by  the 
mortgaffe  deed,  but  not  further."  One,  by  sub-sec- 
tion 3,  IS :  ''A  power,  when  the  mortgage  money  has 
become  due,  to  appoint  a  receiver  ol  uie  income  of 
the  mortmsed  property,  or  of  any  part  thereof." 
Then  section  24  provides  (2^ :  «  The  receiver  diall  be 
deemed  to  be  the  agent  of  the  mortgagor,  and  the 
mortgagor  shall  be  solely  responsible  for  the  re- 
ceiver's acts  or  defaults,  unless  the  mortgage  deed 
otherwise  provides." 

Now,  the  deed  under  which  the  receiver  was 
appointed  was  the  coveriog  deed,  and  I  must  refer 
shortly  to  its  provisions.  [The  learned  jud^  read  the 
provisions  set  out  above,  and  continued :— J  There- 
fore it  treats  substantiallv  the  debentures  as  the  docu- 
ments dealing  with  the  claim  as  a  debt,  and  this  is  by 
way  of  security  for  the  debt ;  and  there  is  a  direct 
power  to  take  possession  and  to  carry  on  the  busi- 
ness, witii  a  proviso  for  undomg  that,  if  the  resolu- 
tion had  not  been  passed.  Now,  this  power  of 
appointing  a  receiver  goes  much,  further  than 
anything  contained  in  the  24th  section  of  the 
Conveyancing  Act;  but  the  19th  section,  which 
enabled  the  mortsagee  to  appoint  a  receiver,  pro- 
vided also,  in  sub-section  2:  *<The  provisions  of 
this  Act  rdating  to  the  foregoing  powers,  comprised 
either  in  this  section  or  in  any  subsequent  section 
regulating  the  exercise  of  those  powers,  may  be 
varied  or  extended  by  the  mortgage  deed,  and,  as  so 
varied  or  extended,  shall,  as  far  as  may  be,  operate  in 
the  like  manner,  and  with  all  the  like  incidents,  efifects, 
and  consequences  as  if  such  variations  or  extensions 
were  contained  in  this  Act"  Therefore  the  fact  that 
it  goes  much  further  than  the  Act  does  not  in  anv 
way  affect  its  validity ;  but  the  result  is  that  the  6th 
article  of  the  deed  which  I  have  last  read  goes  a  great 
deid  fmrther  than  the  provision  in  the  Act  that  the 
receiver  shall  be  deemed  to  be  the  agent  of  the  mort- 
gagor ;  and,  in  my  opinion,  that  sub-section  in  the  Act 
that  the  receiver  shul  be  deemed  to  be  the  agent  of 
the  mortgagor  does  not  apply  here,  because  uiere  is 
the  express  dause  providing  for  the  same  thing  and 
much  more,  in  the  arrangement  actually  made  b<^ 
tween  the  parties  by  the  deed  itself. 

The  question,  then,  is  what  the  construction  of  the 
deed  is;  and  it  is  said  that  under  the  deed,  as  under 
the  Act,  the  receiver  was  merely  the  agent  of  the 
mortgagor,  and  therefore  the  mortgagor  continued  in 
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posseflflioii,  and  there  was  no  change  in  poaeesaion. 
Bat  in  mv  opinion  that  contention  is  not  somid.  It 
is  qoite  clear  that  they  do  contemplate,  in  a  partioolar 
event  and  at  a  partioolar  time,  that  there  either  may 
or  shall  be  a  chiuige  of  possession,  in  which  a  receiver 
shall  enter  into  possession  and  shall  carry  on  the 
business  of  the  company;  and,  in  my  opinion,  the 
provision  that  the  receiver  is  to  be  the  agent  for  the 
mor1^g;agor  is  not  so  strons  as  to  stultify  every  other 
provision  in  the  deed,  which  says  that  the  possession 
of  the  company  sludl  cease,  and  shall  become  the 
possession  of  the  receiver ;  and  it  also  provides  that 
if,  when  possession  has  been  properly  taken,  the 
contemplated  resolution  should  not  be  passed,  then 
the  parties  are  to  be  again  in  their  old  position — 
that  is  to  say,  the  possession  from  that  time  for- 
ward is  to  be  the  possession  of  the  company  in 
this  case ;  and  under  article  6  the  possession  of  the 
mortgagor  is  to  be  under  the  general  provisions  of 
the  Act. 

In  my  opinion,  therefore,  it  is  impossible  to  say  that 
the  change  of  possession  which  was  clearly  contem- 
plated and  requued  by  the  deed  did  not  take  place, 
and  therefore  the  circumstances  referred  to  in  the 
16th  section  of  the  Poor  Bate  Act,  1869,  did  take 
place.  It  is  not  the  fact  to  say  that  the  company 
were  in  the  occupation  throughout ;  because  the  re- 
ceiver on  behalf  of  the  trustee — the  trustee,  if  yon 
like  to  say  so,  on  behalf  of  the  debenture  holders — 
was  the  person  from  that  time  forward  in  pos- 
session. 

Then  the  question  is,  What  right  he  had,  and  what 
his  interest  in  the  personal  chattels  that  he  seised 
under  the  deed  was  F  It  is  said  that  the  deed  was 
not  a  debenture,  and  therefore  the  Bills  of  Sale  Acts 
in  some  way  affect  its  operation.  The  deed,  I  diould 
say,  never  was  regbtered  under  the  Bills  of  Sale  Act, 
and  therefore  it  is  said  in  some  way  that  the  deben- 
ture holders  (have  no  right  as  cieditors  under  the 
deed. 

Now,  first  of  all,  as  regards  this  covering  deed ;  is 
it  a  debenture  or  not  P  According  to  the  decisions  of 
Ghitty,  J.,  in  Edmonds  v.  The  Blaina  Co,  and  Levy  v. 
AhercoTvie  Co,,  he  I  will  not  say  defined  what  a 
debenture  was,  but  he   pointed   out   some  of   the 

Dualities  or  Attributes  of  a  debenture,  and  if  the 
eeds  in  those  cases  were  debentures,  I  do  not  see 
why  the  covering  deed  in  the  present  case  should 
not  be  a  debenture  also.  Then,  on  the  other  hand. 
Field,  J.,  in  a  case  cited  of  Broeklehurei  v.  The 
Bailway  Printing  and  Puhliehing  Co.,  28  SoLioiTOBS' 
JoTJBNAL,  358,  [1884]  W.  N.  70,  held  that  a  covering 
deed  was  not  a  deb^ture ;  and  in  tiie  case  of  Bo$b 
V.  The  Army  and  Navy  Hotel  Co*  the  Court  of 
Appeal  certainly  did  proceed  on  the  admission  of  the 
parties  that  the  covering  deed  was  not  a  debenture, 
and  they  considered  the  further  question  as  to  whether 
what  I  may  call  the  real  debentures  secured  by  the 
covering  deed  were  debentures  or  not.  As  regards 
that  question  therefore,  I  do  not  think  it  necessary  to 
decide,  and  I  will  not,  in  that  conflict  of  authwities, 
say  whether  the  covering  deed  is  a  debenture  or  not ; 
but  it  does  not  seem  to  me  material  whetiber  it  is  or 
not,  because  I  think  it  is  quite  clear  on  the  authorities 
the  covering  deed  is  not  a  bill  of  sale,  and  therefore 
that  it  did  not  require  registration.  No  doubt  in 
BoBi^e  case,  to  which  I  have  just  referred,  there  was 
such  a  covering  deed,  and  the  court  assumed,  as  the 
headnote  says  (and  I  think  rightly),  that  the  covering 
deed  ou^ht  to  have  been  registered,  and  was  voia 
because  It  was  not.  Gotten,  L.J.,  says:  *' Although 
the  covering  deed  is  void  under  the  Act,  there  is  in  the 
debenture  itself  a  contract  that  the  debenture 
holders  shall  have  a  charge  upon  what  for  present 
purposes  I  will  call   *  all  the  property,  of  the  com- 


pany.' Undoubtedly,  the  covering  deed  being  tdd, 
we  cannot  look  at  it  as  a  contract  to  give  seoodty." 
H6  does  not  say  «  undoubtedly  it  is  void,"  but  op 
the  assumption  that  it  is  void  you  cannot  look  at  it 
as  a  contract.  That  is  beyond  doubt  Then  he  saya : 
*'  The  debt  is  altogether  out  of  the  way,  beoaust  if 
not  good  as  al^  of  sale  it  cannot  be  good  as  a  ooq- 
traot  to  give  a  bill  of  sale  as  security."  Then  Lind- 
ley,  L.J.,  says  at  the  beginning  of  his  judgmsot: 
**It  is  admitted  that  what  is  called  a  'covering 
deed '  was  a  deed  executed  by  way  of  seOTrity  for 
money  lent  to  the  company.  Debentures  wore  abo 
given  for  ihe  money  lent.  It  is  said  now  that  the 
debentures  are  void,  because  the  deed  "—that  is,  the 
covering  deed — **  is  admitted  on  all  hands  to  bevoid 
under  the  Bills  of  Sale  Act"  Then  he  proceeded  to 
consider  whether  the  debentures  were  void,  and  held 
they  were  not ;  but  no  doubt  there  is  an  aasumptioii 
there  by  the  court,  as  well  as  the  parties,  that  the 
covering  deed  is  void.  x*  x  xv 

It  seems  to  me,  notwithstanding  that  caoe,  tiiat  ue 
case  settling  the  matter  at  present,  is  the  later 
decision  of  the  Court  of  Appeal  in  the  case  of  the 
Standard  Manufacturing  Co,,  where  the  matter  was 
fully  considered.  It  is  sufficient,  I  think,  forme  to 
read  the  headnote  in  the  Law  BeporU  as  bearing  on  lUs 

rlnt,  and  it  is  fully  borne  out  by  the  judgment,  which 
have  carefully  considered:    <*The  morteages  or 
charges  of  any  incorporated  company  for  tne  regu- 
trati<m  of  whidi  statutory  provision  has  already  been 
made  by  the  Companies  Act,  1845,  or  1^  Compaoiee 
Act,  1862,  are  not,  upon  the  true  constmotion  of  the 
Bills  of  Sale  Act,  1878,  bills  of  sale  within  tiie  wope 
of  that  Act."    Now,  this  covering  deed  is  beyond  afl 
question  a  deed  for  the  registration  of  which  profiwm 
is  made  by  the  Companies  Act,  1862,  and  I  thmk  I 
was  told  it  had  actually  been  registered.    If  not,  rt 
ought  to  have  been  registered.     That  case  Mems  to 
me  to  be  exactly  in.  point     I  must  hold  tiiat  m 
covering  deed,  therefore,  itself  was  not  a  Inll  of  s^ 
looking  at  that  authority.    I  should  say  this,  that  jibe 
headnote  says :  *'  Are  not,  upon  the  true  construotun 
of  the  Bills  of  Sale  Act,  1878,  l»lls  of  sale  wilbin^ 
scope  of  that  Act."  That  was  not  the  only  pdnt  decided, 
because  Bowen,  L.J.,  ^o  gave  the  judgmaiit  <rf  tte 
court,  said  at  the  beginning  of  his  judgment:  "Tne 
question  we  have  to  decide  is  whether  both  or  etflwr 
of  the  debentures  before  us,  which  are,  in  fact  deben- 
tures  of  a  joint  stock  company  limited,  and  wfam 
create  a  charge  on  the  floating  real  and  personal  pco- 
perty  of  the  company,  are  void  for  non-registratian 
raider  the  Bills  of  Sale  Acts,  1878  and  1882,  or  eitiier 
of  such  Acts.    So  far  as  the  Bills  of  Sale  Act  o!  1882 
is  concerned,  it  seems  to  us  that  such  debentures  are 
expressly  excepted  from  its  operation  by  seotioa  17. 
The  rest  of  the  judgment  deals  only  with  the  Act  of 
1878,  simply  because  the  Act  of  1882  had  been  to- 
posed  of  m  those  words  at  the  beginning  of  tlw  jodg- 
m«it;  but  beyond  that  it  seems  to  me   that  the 
decision  as  to  the  Act  of  1878  covere  the  present  »je. 
because  all  bills  of  sale  under  the  Act  of  1882  are  hilli 
of  sale  under  the  Act  of  1878 ;  that  is  to  say,  it »  »» 
the  case  that  all  bills  of  sale  under  the  Act  of  IWib 
are  within  the  Act  of  1882;  but,  on  the  other  hand, 
the  converse  is  the  case,  and  therefore,  if  this  isnat 
a  bill  of  sale  under  the  Act  of  1878,  it  is  not  under 
the  Act  of  1882,  which  is  a  supplemoital  Act  to  the 

?rincipal  Act,  and  the  two  are  to  be  read  as  w 
u  theSrd  section  of  the  Act  of  1882  the  Act  of 
1878  is  referred  to  as  the  principal  Act :  ** ^^™» 
Act  shall,  so  far  as  it  is  consistent  with  the  tanor 
thereof,  be  construed  as  one  with  the  p™="F*^,^-^ 
Then  it  goes  on  to  point  out  to  what  the  Act  of  18W 

is  not  to  apply.  ^        ...     ^  ..^  *i^ 

There  k  one  other  caae  I  want  to  refer  to,  and  tiiat 
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if  a  case  where  the  Standard  cobs  was  followed.  In 
the  case  of  In  re  Opera,  Limited,  I  read  from  the 
headnote  in  the  Law  ReporU :  *'The  sheriff,  on 
wiBlog,  on  behalf  of  an  execution  creditor,  goods 
belonging  to  a  limited  liability  oompany,  takes^at 
sU  events  before  the  sale  by  him— subject  to  the 
rights  of  debenture  holders  under  debentures  charging 
tUthe  property  of  the  company  as  security  f  r  the 
debenture  debt'*  There  it  was  held  that  the  charge 
created  by  debentures  had  priority  over  the  rights  of 
the  sheriff  in  execution.  It  seems  to  me  that  the 
rigbt  created  by  the  debentures  is  equally  effective 
against  a  distress— not,  indeed,  by  a  landlord,  because 
that  is  not  the  case  we  are  dealing  with— but  a  dis- 
tress under  a  power  to  distrain  whioi  is  to  be  exercised 
by  the  Act  over  the  company's  goods.  It  seems  to 
me  that,  the  debenture  beiog  a  good  diarge  upon  the 
goods,  no  distress  can  be  made  upon  them,  except, 
as  this  case  says,  subject  to  the  rights  of  the  deben- 
tore  holders. 

Then,  in  addition  to  that,  there  is  this  point;  that, 
even  if  the  covering  deed  was  a  bill  of  sale  which  was 
iQvalid  as  not  beinff  registered,  yet  the  debentures 
proper,  to  oover  which  the  security  is  created,  are 
beyond  all  question  debentures;  and  they  are 
here  expressed  in  terms  which  give  a  charge.  [The 
learned  judge  read  the  debenture  form  set  out  above, 
Slid  continued :— ]  That  being  so,  the  argument  that 
was  founded  upon  section  14  of  the  Bills  of  Sale  Act, 
1882,  has  no  application.  That  section  provides: 
"A  bill  of  sale  to  which  this  Act  applies  shall  be  no 
protection  in  respect  of  personal  chattehi  included  in 
saoh  bill  of  sale  which,  but  for  such  bill  of  sale,  would 
have  been  liable  to  distress  under  a  warrant  for  the 
recovery  of  taxes  and  poor  and  other  parochial  rates." 
That  is  to  say,  a  bill  of  sale  to  which  this  Act  applies 
ihall  be  no  such  defence;  but  as,  in  my  opmion, 
neither  the  debentures  nor  the  covering  deed  are 
within  the  Act  at  all,  the  benefit  conferred  by  the  14th 
section  has  no  application.  Under  those  drcum- 
ttanoee,  the  money  must  be  paid  out  of  court  to  the 
reosiver. 

Then,  as  regards  the  seoond  case  in  the  paper  for 
judgment,  I  was  told  that  that  was  altogether  the 
iame  m  the  one  in  which  I  have  just  given  judgment, 
excepting  that  ui  one  respect  it  was  more  favourable 
to  the  plaintiff.  I  need  not  go  into  that  question,  or 
oonsider  whether  it  is,  or  not  The  grounds  on  whidi 
I  have  decided  the  ^t  case  are  quite  sufficient  for 
deciding  the  second,  and  the  order  in  that  case  will 
be  fornayment  of  the  agreed  sum  to  the  plaintiff  also. 
Then  the  oosts  must  follow  the  event. 

Solicitors,  J.  IF.  Miles ;  L,  Weston  Wigg,  for  F,  E. 
Burcher,  Kidderminster. 


May  8. 


Chan.  DiT.    ) 
Kekewioh,  J. ) 

TouHO  V.  The  South  African  and  Australian 
Exploration  and  Dsvelopmbnt  Syndicate 
(Ldoted).  (a.) 

Oompam^ — General  meeting — Voting — Show  o/  ?Mnd$ — 
Didaraiion  of  chairman— Evidence  to  contradict-^ 
Suffidencif  of  notice  of  meeting— TahU  A,  clause  42— 
Cbmpantes  Act,  1862  (25  <fc  26  Vict.  c.  89),  a.  51. 

The  provision  in  section  51  of  the  Companies  Act, 
1862,  thai  the  declaration  of  the  chairman  that  a  resolu' 
tion  has  been  carried  shall  be  deemed  conclusive  evidence 
of  the  fact  does  not  preclude  the  court  from  inquiring 

(a.)  Beported  by  F,  T.  Duxa,  Esq.,  Banister-at*. 
Law. 


whether,  in  fact,  the  provisions  of  the  Act  have  hsen 
complied  with. 

Motion. 

The  defendant  company  was  registered  as  a  com- 
pany, with  Table  A  as  its  articles  of  association,  on  the 
7th  of  September,  1895.  Notice  of  an  extraordinary 
general  meeting  was  given  to  the  shareholders,  at 
which  it  was  stated  a  resolution  would  be  submitted 
that  the  regulations  contained  in  Table  A  should  be 
rescinded,  and  that  the  regulations  contained  in  the 
printed  document  submitt^  to  the  meeting,  and  for 
the  purpose  of  identification  subscribed  by  the  chair- 
man thereof,  with  the  modifications  approved  by  the 
meeting,  should  be  adopted  as  the  regiUations  of  the 
company  in  lieu  of  the  regulations  thereby  rescinded. 
Notice  was  also  given  that  the  shareholders  might 
inspect  the  proposed  new  regulations  at  the  office  of 
the  company's  solicitors. 

The  meeting  was  held  on  the  9th  of  April,  1896, 
and  the  voting  having  been  taken  by  show  of  hands 
the  chairman  declared  the  resolutions  duly  carried. 

This  was  a  motion  to  restrain  a  meeting  called 
for  confirming  the  resolutions,  or  in  the  alternative 
from  acting  upon  l^em.  It  appeared  from  the  evidence 
that  nine  voted  for  and  three  against  the  resolutions, 
and  accordingly  that  if  one  vote  was  subtracted  from 
the  majority  voting,  the  majority  required  by  the 
Companies  Act  to  pass  a  resolution  had  not  been 
obtained ;  and  it  was  admitted  that  in  fact  one  of  the 
Toters  counted  in  the  majority  was  the  vote  of  a 
person  who  was  not  a  member  of  the  company. 

Warrington,  Q.O.,  and  Lavington,  for  the  applicants. 
— Our  evidence  shows  that  the  majority  required  by 
the  Companies  Act  to  pass  this  resolution  was  not  in 
fact  obtained.  One  person's  vote  was  accepted  by 
the  chairman  who  was  not  a  member.  Without  that 
vote  the  statutory  majority  did  not  pass  the  resolu- 
tion. The  declaration  of  the  chairman  is  not  con- 
clusive where  evidence  to  the  contrary  can  be 
produced :  Be  Horhury  Bridge  Coal,  dtc,  Co.,  27 
W.  B.  433,  11  Ch.  D.  109.  No  sufficient  notice  of  the 
proposed  alterations  of  the  regulations  was  sent. 

Renshaw,  Q,C.,  and  Wilkinson,  for  the  defendants. 
— ^The  declaration  of  the  chairman  is  conclusive 
evidence  that  the  resolution  has  been  properly  passed, 
without  proof  of  the  number  or  proportion  of  the 
votes,  under  the  provisions  of  the  CK)mpanies  Act, 
1862,  s.  51. 

Kekbwich,  J. — In  this  case  the  company  was 
regulated  by  the  provisions  of  Table  A,  as  it  was 
registered  without  anv  articles  of  association,  and  in 
Older  to  determine  the  question  as  to  what  is  the 
result  of  this  general  meetine,  clause  42  of  Table  A 
must  be  referred  to.  That  clause  provides  that  "  at 
any  general  meeting,  unless  a  poll  is  demanded  by 
at  least  five  members,  a  declaration  by  the  chairman 
that  a  resolution  has  been  carried  and  an  entry  to  that 
effect  in  the  book  of  proceedings  of  the  oon^Mmy  shall 
be  sufficient  evidence  of  the  fact,  without  proof  of  the 
number  or  proportion  of  the  votes  recorded  in  favour 
of  or  against  such  resolution.'*  The  distinction 
between  *' sufficient"  and  ''conclusive"  evidence  is 
pointed  out  by  Jessel,  M.B.,  in  Be  Horhury  Bridge 
Coal,  Ac,  Co.  But  the  Companies  Acts  apply,  and 
whether  the  company  is  governed  by  Table  A  or  its 
own  articles,  either  may  be  altered  by  a  reso- 
lution passed  in  accordance  with  the  provisions 
of  section  51  of  the  Companies  Act,  1862,  which 
provides  that  at  any  meeting  mentioned  in  the  section, 
unless  a  poll  is  demanded  oy  at  least  five  members, 
**  a  declaration  of  the  chairman  that  the  resolu- 
tion has  been  carried  diall  be  deemed  to  be  conclusive 
evidence  of  the  fact,  without  proof  of  the  number  or 
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proportion  of  the  votes  recorded  in  favour  of  o^ 
against  the  same."  No  case  decides  what  is  meant  by 
conclusive  evidence  in  this  section,  but  in  Bucldey  on 
the  Companies  Acts  a  case  is  cited  in  which  a  declara- 
tion of  a  chairman  that  a  resolution  has  been  duly 
passed  was  held  sufficient  evidence  that  the  resolution 
had  been  passed  bv  a  requisite  majority,  but  it  was 
not  conclusive  evidence  where  it  was  challenged  by 
evidence  to  the  contrary.  What  is  meant  is  that 
primarily  the  declaration  of  the  chairman  is  sufficient, 
without  proof  of  number  or  proportion  of  votes. 
That  is  a  reasonable  construction,  and  does  not  mean 
that  it  is  conclusive  if  the  evidence  shows  that  the 
number  and  proportion  of  votes  was  in  fact  not 
proper.  To  hold  otherwise  would  enable  a  ohabman 
to  make  a  fraudulent  declaration,  ^  he  so  wished, 
without  check.  That  could  not  be  meant,  and  the 
wording  of  the  dlst  section  of  the  Act  helps  this 
view,  as  it  provides  that  the  dechuration  should  be 
"  deemed  conclusive,*'  and  not  "  conclusive  "  alone. 
The  18th  section  of  Uie  Act  contains  a  similar  declara- 
tion as  to  incorporation,  upon  which  there  are 
decisions  which  show  that  the  court  is  at  liberty  to 
allow  parties  to  dispute  the  conclusiveness  of  the  evi- 
dence, as,  for  instance,  Be  Northumberland  and  Durham 
District  Banking  Co.,  6  W.  E.  527,  2  De.  Q.  &  J.  357. 
To  what  extent  is  another  question.  In  my  opinion 
the  decision  of  the  chairman  does  not  prevent  my 
inquiring  how  far  the  provisions  of  the  Act  have  been 
complied  with.  In  this  case,  the  particular  meeting 
was  a  most  important  one— namely,  for  the  purpose 
of  altering  the  regulations  of  the  company.  It  was 
therefore  highly  desirable  that  all  l^e  members  should 
be  told  what  was  about  to  be  done  at  the  meeting. 
The  notice  convening  the  meeting  was  in  general 
terms.  I  think  it  would  have  Been  better  if  an 
explanatory  circular  had  been  sent,  but  the  notice 
said  that  members  were  at  libertv  to  inspect  the 
proposed  regulations  at  the  office  of  the  sdmdtors  to 
the  company.  Practically,  shareholders  ffenerallv 
leave  the  management  of  uie  company  in  uie  haads 
of  the  executive,  and  take  no  particular  interest  in 
the  oompanv's  meetings.  It  would  probably  be  a 
waste  of  Doth  time  and  expense  to  send  copies  of  the 
proposed  rM^tions  to  each  member.  I  think, 
therefore,  raat  the  notice  seiit  in  tiiis  case  was 
suffidei^t  to  bind  the  members.  Then  as  to  the 
question  of  the  sufficiency  of  the  majority  to  pass  the 
resolution.  It  appears  from  the  evidence  that  as  a 
matter  of  fact  unless  one  vote  had  beoi  counted, 
which  was  the  vote  of  a  person  who  could  not  properly 
vote,  the  requisite  majority  did  not  vote  for  the 
resolutions,  and  therefore  they  were  not  duly  passed. 
I  must  therefore  grant  the  injunction  asked  for. 
Solicitors,  T.  M.  Bicharda;  Venning,  8on$,  <fc  Co. 


May  5. 


Q.  B.  Div.  I 

(Lord  Bussell  of  Eillowen, } 
C.J.,  and  Wills,  J.)        ) 

8FISBS  &  PoiTD  (LiMiTBD}  {Appelianis)  V.  Bknitbtt 
{Bespondent).  (a.) 

AdtdteraUon — MUk — AhdracUon  of  cream — Diedoeure 
— Notice—Criminal  intent — Sale  of  Food  and  Drugs 
Act,  1875  (38  ife  39  Vict.  c.  63),  m.  9,  25. 

The  appeUante  were  charged  under  eedion  9  o/  the 
Sale  of  Food  and  Drugs  Act,  1875,  with  having  unlaw- 
fully  eold  milk  from  which  the  fat  had  been  abstracted 
to  the  extent  of  VI  per  cent,  without  disclosing  such 

(a.)  Beported  by  B.  Q.  Stillwsll,  Esq.,  Barrister- 
at-Law. 


alteration.  They  were  supplied  with  milk  in  a  can 
under  a  contract  which  contained  a  warranty  as  to  the 
purity  of  the  milk.  Part  of  this  milk  was  poured  into 
a  churn,  and  in  so  doing  a  large  proportion  of  the  cream 
remained  in  the  can.  The  prosecutor  vfas  served  with  a 
glass  of  milk  from  this  chum,  and  on  being  submitted  to 
analysis  it  was  proved  to  be  deficient  in  cream  to  the 
amount  of  17  per  cent  On  the  glass  in  which  the  mUk 
was  served  it  was  stated  that  it  was  "  not  guaranteed  qm 
new  or  pure  milk  or  with  aU  its  cream,  see  notice," 
The  notice  was  to  the  effect  that  the  milk  was  purchased 
by  the  appellants  under  a  warranty,  but  that  they  were 
unable  U>  guarantee  it  as  with  aU  its  cream,  and  aid  not 
sell  it  <u  such. 

Held,  that  tJ^e  appellants  had  done  all  that  was  reason- 
able ;  that  they  had  made  a  sufficient  disclosure  witkiu 
the  meaning  of  section  9,  and  had  substantially  compliei 
with  the  stattUe.  It  is  not  necessary  to  establish  a  meus 
rea /or  the  purpose  of  the  offence  under  the  section,  and  if 
the  article  is  in  fact  altered  and  is  sold  without  a  dii- 
shsure,  an  offence  under  the  section  is  committed. 

This  was  a  case  stated  by  A.  C.  Plowden,  Esq., 
police-court  magistrate  sitting  at  ClerkenwelL 

On  the  1st  of  November,  1895,  a  complaint  was  pre- 
ferred by  A.  Bennett,  the  respondent,  sanitftiy 
inspector  to  the  Holbom  District  Board  of  Woiks, 
against  Spiers  &  Pond,  limited,  the  appeUantt, 
under  section  9  of  the  sale  of  Food  and  Drugs  Act, 
1875,  chaiging  them  with  having  unlawfully  sold 
milk  from  which  the  fat  had  been  abstracted  to  the 
extent  of  17  per  cent,  without  disclosing  to  ibs 
purchaser  such  abstraction  or  alteration,  oontracy  to 
theprovisions  of  section  9  of  the  above  Aot« 
.  The  magistrate  convicted  the  appellants.  At  the 
hearing  of  the  complaint  the  foUowing  facts  were 
prove£ 

The  appellants  were  refreshment  oontraotors  carry- 
inff  on  business  at  Parringdon-street  Station  and 
other  places.  On  the  25th  of  September,  1895,  the 
respondent  entered  the  said  premises  and  purchasod  a 
glass  of  milk.  The  milk  was  poured  out  of  a  ohon 
standing  on  the  counter  into  a  glass  and  handed  to 
the  respondent.  The  chum  was  so  construoted  thst 
no  milk  would  flow  from  the  tap  unless  and  until  bj 
pressins  a  knob  at  the  top  of  tiie  vessel  a  **  daslier^' 
descended  to  the  bottom,  the  object  of  this  amnge- 
ment  being  that  tiie  milk  and  cream  therein  shcmU 
be  kept  properly  mixed  together.  On  the  s^ 
handed  to  the  respondent  were  distinctly  written  the 
foUowing  words:  "Not  guaranteed  as  new  or  pore 
milk  or  with  all  its  cream,  see  notioe."  On  tiie 
counter  was  placed  a  framed  notice  in  the  foUewiM 
words:  *<Milk  Notice.  Spiers  &  Pond,  limitaiC 
purchase  all  milk  sold  by  them  under  a  warranty  of 
its  purity  and  genuine  quality,  and  take  all  posnUe 
precautions  to  ensure  its  supply  to  their  custoBMEs  in 
proper  condition,  but  they  are  unable  to  guarantee  it 
as  either  new,  pure,  or  with  all  its  cream,  and  (to 
meet  the  requirements  of  the  Sale  of  Pood  and  Drags 
Act)  do  not  therefore  s^  it  as  such."  The  respandeat 
saw  the  writing  on  the  glass  whilst  in  the  aot  ci 
dividing  the  muk  for  analysis,  and  the  notioe  on  the 
counter  immediately  afterwards.  'Rie  milk  on  beiag 
submitted  to  analysis  proved  to  be  deficient  in  cnssi 
to  the  amount  of  17  per  cent. 

It  was  proved  that  the  only  milk  supplied  to  the 
appellants*  said  refreshment  rooms  was  snjpplied  to 
them  by  the  London  and  Provincial  Dairy  uo. ;  tbst 
on  the  morning  of  the  said  25th  of  September  ibar 
quarts  of  milk  were  delivered  in  a  can;  that  the 
appellants'  assistant  poured  into  the  chum  the  ooa- 
tents  of  the  can  until  the  chum  was  full,  the  maXk  j 
remaining  in  the  can  being  sent  down  inlo  the 
kitchen.    The  mUk  was  supplied  to  the  i^ipelliiiti 


y^^XLtV.      [j«,e6.i»6.]       THE  WEEKLY  REPORTER.  ^n 

High  Court.       Bpibbs  &  Pom)  (Ldcitbd)  (AppBixAirrs)  v.  Benkstt  (Bbspondbitt).       High  Coitbt. 


under  a  contraot  which  oontained  the  following 
warnuDty  by  the  said  dairy  oompaay:  "We,  the 
undersigned,  hereby  warrant  that  all  inilk  that  shall 
be  supplied  by  us  to  you  shall  be  new  milk,  in  good 
ooodition,  pnre,  and  unadulterated,  in  the  same  state 
Si  when  taken  from  the  oow,  without  the  addition  of 
water  or  any  other  snbstanoe  and  without  the 
sbstrtotion  of  oream  or  any  other  constitaent  part  of 
the  milk."  The  ma^trate  held,  as  a  matter  of  fact, 
that  the  milk  snpphed  to  the  respondent  had  been 
ddiTered  to  the  appellants  under  the  said  contract 
and  that  they  had  no  reason  to  beliere  it  was  other- 
wise than  of  the  nature,  substance,  and  quality 
demanded;  but  he  was  of  opinion  that  the  notices 
were  only  in  the  nature  of  a  refusal  to  guarantee  the 
quality  of  the  milk,  and  did  not  therefore  constitute 
a  sufficient  disclosure  of  the  alteration  within  the 
meaning  of  the  section.  He  was  also  of  opinion  that 
the  warranty  was  too  general  to  bring  it  within  the 
protection  at  section  25,  and  that  even  if  it  were 
euffioiently  specific  the  ampellants  had  nevertheles 
Isiled  to  diow  that  they  sold  the  milk  to  the  respon- 
dent in  the  same  state  as  they  had  purchased  it,  as 
required  by  section  26,  and  he  aocormngly  convicted 
the  i^pellants. 

The  Sale  of  Food  and  Drugs  Act,  1875,  provides  as 
follows : — 

9.  *<  No  person  shall,  with  the  intent  that  the  same 
may  be  scud  in  its  altered  state,  without  notice, 
tbstract  from  an  article  of  food  any  part  of  it  so  as  to 
sfiect  injuriously  its  quality,  substance,  or  nature, 
sod  no  person  shall  self  any  article  so  altco^  witihout 
making  diadosure  of  the  alteration,  under  a  penalty  in 
each  case  not  exceeding  twenty  pounds.*' 

25.  **  If  the  defendant  in  any  prosecution  under 
this  Aot  prove  to  the  satisfaction  of  the  justices  or 
court  that  he  had  purchased  the  article  in  question 
Si  the  same  in  nature,  substance,  and  quality  as  that 
demanded  of  him  li^  the  prosecutor,  and  with  a 
written  warranty  to  that  effect,  that  he  had  no 
leason  to  believe  at  the  time  when  he  sold  it  that  the 
artiole  was  otherwise,  and  that  he  sold  it  in  the  same 
■tate  as  when  he  purchased  it,  he  shall  be  discharged 
from  the  prosecution,  but  shall  be  liable  to  pay  the 
costs  incumd  by  the  prosecutor  unless  he  shall  have 
Etren  due  notice  to  him  that  he  will  rely  on  the  above 
defence." 

Sir  E.  Clarke,  Q.C,  (Grain  and  Foa  with  him),  for  the 
si^iellants. — ^The  appellants  do  not  come  within  sec- 
tioii  9.  There  is  no  evidence  of  their  having  abstracted 
anything  from  the  milk,  and  it  is  not  even  suggested 
that  they  had  any  knowledge  of  an  alteration.  In 
oonseqnenoe  of  the  case  of  Di^ke  v.  Oatver,  [1892]  1 Q.  B. 
220, 40  W.  B.  Dig.  6,  the  appellants  have  now  adopted 
the  course  they  have  here  taken  as  regards  the  notices 
they  dispimy.  It  is  quite  dear  that  the  first  part  of 
the  section  requires  a  criminal  intention  to  be  uiown. 
The  section  cannot  be  read  as  two  sections ;  therefore 
a  meru  rea  must  be  shown  in  the  second  half,  which 
must  read  as  if  it  ran  "with  the  aforementioned 
intention."  Disclosure  means  stating  that  which  one 
knows.  One  cannot  therefore  disclose  that  which  one 
does  not  know.  There  can,  further,  be  no  offonce 
nnder  section  9  unless  the  artiole  be  sold  without 
notice.  But  a  notice  was  |pven  here,  and  a  reason- 
able disdoenre  made  withm  the  meaning  of  the 
seciioQ. 

[Counsel  was  stopped  by  the  court] 


Channea,  Q,C.  {Courthorpe-Munroe,  and  J.  B. 
Atkin  with  him),  for  the  reqK>ndent.— The  prosecu- 
tion being  under  the  latter  put  of  section  9,  it  is  not 
necessarr  to  show  a  men$  reo.  Section  9  is  rightly 
internreied  In  Dyke  v.  Qower.  The  appellants  did 
not  ttaobMie  an  alteration  here ;  all  they  siud  was  that 


they  did  not  guarantee  the  article.  That  is  not 
what  the  Act  requires.  In  order  to  protect  himself 
the  retailer  must  disclose  what  the  alteration  is.  It 
is  not  necessary  to  declare  the  exact  percentage  of 
the  alteration,  but  it  is  necessary  to  declare  that  the 
milk  is  altered. 

Sir  E.  Clarke,  Q.C — As  to  what  is  suffident  notice 
and  what  is  required,  there  have  been  decisions  under 
sections  6  and  8 :  Cage  v.  EUey,  31  W.  B.  500,  10 
Q.  B  D.  518 ;  Pope  v.  Tearle,  22  W.  B.  950,  L.  B.  9 
O.  P.  499. 

Lord  BussBLL  of  Eillowbn,  O.J. — ^I  should  be 
very  reluctant  to  say  anything  which  will  have  the 
effect  of  in  any  way  interfering  with  the  enforce- 
ment in  all  proper  cases  of  a  very  salutary  Act, 
but  I  cannot  hdp  thinking  that  in  this  cai^e  the 
seal  of  the  inspector  outran  his  discretion,  and 
that,  lookuig  at  the  whole  of  the  circumstances  of 
this  case,  as  they  were  perhaps  not  fully  known  to 
him  or  realized  by  him  when  the  prosecution  was 
begun,  he  certainlv  might  well  have  been  advised  to 
abandon  it  when  the  circumstances  did  fully  transpire ; 
because  I  do  not  think  it  is  possible  to  doubt  that 
Messrs.  Spiers  &  Pond  did  all  that  any  reasonable 
trader  deeding  with  sudi  an  artide  as  this,  and  selling 
it  under  the  circumstances  in  which  they  did  sell  it, 
could  reasonably  be  expected  to  do,  to  comply  with 
the  provisions  of  this  Act.  That,  however,  does  not 
diipose  of  the  question,  because  we  have  still  to 
determine  whether,  although  they  did  all  that  they 
could  to  comply  with  the  provisions  of  the  Act,  they 
have  in  fact  complied  with  the  Act.  In  other  words, 
whetherin  this  case  there  was  evidence  upon  which  the 
magistrate  was  justified  in  arriving  at  the  condusion 
to  convict  them  of  the  offence.  No  precise  point  is 
reserved  for  us,  but,  after  statins  the  facts  and  con- 
tentions on  each  side,  the  learned  magistrate  reserved 
for  the  opinion  of  the  court  the  question  whether  the 
appellants  were  legally  or  properly  convicted  of  the 
(»fenoe.  It  therefore  becomes  necessary  in  order  to 
make  intelligible  my  view  of  the  case  that  I  should 
dbortly  recapitulate  the  facts. 

Messrs.  ^iers  &  Pond  have  a  contract  with  a 
dairy  company  for  the  snp^ily  of  pure  milk,  which 
contract  contains  a  very  precise  warranty  on  the  put 
of  the  vendor  that  the  milk  shall  be  delivered  in  its 
pure  and  natund  condition  and  without  abstraction  of 
any  of  its  vsluable  properties.  Under  that  contract  a 
small  quantity  was  ddivered  at  one  of  their  establish- 
ments in  a  veesd.  One  of  their  emplovees  took  the 
vessd  and  poured  out  of  it  enough  to  fill  a  chum,  and 
poured  the  rest  into  a  jug  whidi  was  taken  down  into 
the  kitchen  and  applied  for  other  purposes.  Oustomers 
who  come  to  be  supplied  with  milk  are  served  from 
this  chum,  which  is  so  constructed  that,  before  milk 
can  be  poured  into  a  ^lass  or  cup  for  the  customer, 
automatically  by  pressing  a  knob  at  the  top  of  the 
vessd  the  dasher  is  put  into  operation,  the  effect  of 
which  is  that  that  dasher  moves  up  and  down,  and  so 
in  that  way  there  is  a  mechanical  contrivance  by 
whidi  the  milk  can  be  made  to  be  ddivered  all  of 
about  the  same  quality. 

The  magistrate  in  this  case  has  come  to  the  con- 
dusion that  there  was  an  abstraction  from  this  milk 
of  some  of  its  cream.  I  confess  on  that  point  of  the 
case  we  are  left  rather  to  grq[>e  about  m  the  dark. 
But  what  I  can  gather  from  the  statement:  of  the 
learned  counsd  and  on  reference  to  the  shorthand 
notes  of  tiie  evidence  before  the  magistrate  is  this — 
that  it  is  supposed  that  the  person  who  poured  part  of 
the  milk  in  tne  first  instance  from  the  vessd  into  the 
chum,  and  the  reddue  subsequently  into  a  jug,  so 
that  the  residue  misht  be  brought  down  into  the 
Idtdien,  so  poured  »  out  that  the  e£fect  was  that 
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a  larger  proportion  of  the  cream  remained  in  the 
vessel  and  so  was  poured  into  the  jug  which  went 
into  the  kitchen,  than  went  into  the  chum  for  the 
purpose  of  supplying  the  customers.  I  confess 
that  that  seems  to  me  to  be  a  point  of  fact  as 
to  which  I  should,  if  I  had  had  to  decide  the  case  as 
the  magistrate  did,  have  wanted  fuller  and  more 
detailed  evidence ;  because  it  is  quite  clear  tliat  if  Uiis 
milk  was  brought  there  fresh  by  the  dairyman  and 
was  dealt  with  at  once,  no  kmd  of  manipulation 
would  have  affected  the  fatty  proportions  of  the  milk, 
and  it  could  only  be  in  the  evimt  of  the  milk  having 
stood  a  long  time  that  that  could  be  accomplished. 

I  tak^  it,  in  view  of  the  statement  referred  to  by 
the  learned  counsel  for  the  respondents  in  this  case, 
we  must  assume  that  it  was  admitted  that  in  fact  an 
abstraction  had  taken  place,  and  that  that  abstraction 
amounted  to  an  alteration  of  tLe  milk  within  the 
meaning  of  the  second  part  of  section  9  of  the  Act. 
I  do  not  feel  called  upon  at  all  to  express  any  opinion 
upon  the  cases  which  have  been  adverted  to  uncter  tho 
section ;  but  I  feel  no  doubt,  that  for  the  purpose  of 
the  offence  under  that  section  the  men$  rea  is  not 
necessary  to  be  established,  and  I  think  that  if  the 
article  which  was  in  fact  altered  by  abstraction  was 
sold  without  disclosure,  it  would  constitute  an  offence 
under  the  second  part  of  that  section.  As  to  what 
constitutes  an  abstraction,  I  confess  I  feel  very  con- 
siderable difficulty  in  realising  that  it  is  an  alNtou)tion 
within  the  meaning  of  that  Act  if>  dealing  with  a 
commodity  of  this  kind  in  the  usual  and  ordinary 
way,  and  not  omittine  to  observe  any  reasonable  or 
customary  method  of  equalizing  the  distribution  of 
the  fatty  partides  of  the  milk,  it  so  happened  that 
a  portion  of  the  milk  sold  in  the  evening  contained 
a  percentage  less  than  that  sold  earlier,  that  that  was 
an  abstraction  under  the  first  or  latter  part  of  that 
section.  However,  that  is  not  the  point  with  which, 
as  I  have  said,  we  have  to  deal. 

I  now  come  to  the  point  which  is,  as  I  conceive,  the 
real  point  in  this  case.  Can  it  be  said,  because  it  is 
for  the  defendants  on  the  information  or  complaint  to 
establish  that,  and  the  onus  is  upon  them,  that  they 
made  adequate  disclosure  of  the  alteration  within  the 
meaning  of  the  latter  part  of  section  9.  Now  on 
the  whole,  not  without  some  hesitation,  because  of 
the  precision  of  the  section  itself,  I  have  come  to  the 
oondusion  that  Messrs.  Spieis  &  Pond  made  a  dis- 
closure of  the  alteration..  It  is  conceded  that  thev  are 
not  bound  to  disdose  the  precise  character  of  the 
alteration.  It  is  conceded  that  they  are  not  bound  to 
say :  **  This  milk  has  had  abstracted  from  it  10  per 
cent.,  20  per  cent,  or  30  per  cent,  of  the  fatty  par- 
tides," or  they  are  not  boimd  to  say  that  this  milk  is 
so  much  bdow  the  normal  standard — ^all  that  is  con- 
ceded; but  it  is  contended  that  they  are  bound  to 
make  a  diadosure  of  the  alteration.  Now,  what  have 
they  done,  and  does  that  or  does  not  that  amount 
to  a  disdosure  of  the  alteration?  In  the  first  in- 
stance, on  the  vessd  in  which  the  customer  gets  the 
artide  which  he  demands  these  words  are  put,  **  Not 
guaranteed  as  new  or  pure  milk,  or  with  all  its 
cream;  see  notice."  I  agree  that  that  does  not 
amount  to  much  more  than  saying  :  Take  notice, 
I  am  not  guaranteeing  this  as  new  milk ;  I  am 
not  guaranteeing  it  as  pure  milk;  and  I  am  not 
guiuranteeing  it  with  all  its  cream.  It  is,  however, 
saying:  There  may  be  an  alteration  in  it;  to  what 
extent  there  is  an  alteration,  or  how  caused,  or  if  in 
fact  there  is  an  alteration,  I  cannot  be  quite  certain ; 
but  if  there  is  an  alteration  I  am  giving  you  notice 
to  look  out  for  it.  The  other  notice  seems  to  me  to 
go  further,  although  it  is  quite  true,  as  the  learned 
counsd  for  the  respondent  has  said,  that  a  part  at 
least  of  this  notice  was  probably  framed  with  refer- 


ence to  another  section  of  the  Act.  The  notice  says : 
*' Messrs.  Spiers  &  Pond  (Limited)  purchase  all  xnilk 
sold  by  them  tmder  a  warranty  of  its  puri^  and 
genuine  quality,  and  take  all  possible  precautions  to 
ensure  its  supply  to  their  customers  in  proper  con- 
dition." There  is  no  reason  on  the  facts  of  this  case 
to  doubt  that  that  is  true  and  that  they  have  done 
that.  Then  the  notice  says :  **  But  they  are  onsble 
to  guarantee  it  as  either  new  or  pure,  or  With  all  its 
cream  "—that  seems  to  me  to  be  significant — **  and,  to 
meet  the  requirements  of  the  Food  and  Drugs  Act,  d« 
not  therefore  seU  it  as  such."  Does  not  that  in 
common  beuse  mean :  "  We  are  dealing  with  an  artide 
as  to  the  exact  condition  of  which  at  the  moment  of 
the  sale  it  is  impossible  to  predicate  what  its  exiot 
condition  is ;  but  we  give  you  notice  that  we  ddiver  it 
to  you  as  we  get  it,  taking  all  precautions  to  enwre 
its  supply  to  you  in  proper  condition,  and  we  do  not 
sdl  it  to  you  as  milk  which  has  not  had  sub- 
tracted from  it  some  of-  its  important  properties.'* 
That  may  not  be  in  express  terms,  or  what  the  literal 
terms  of  the  statute  may  seem  to  reouire,  but  I  do 
think  it  would  be  a  very  slavish  adherence  to  the 
letter  and  an  utter  disregard  to  .the  provisions  of  this 
statute  if  we  were  to  say  that  imaer  such  droom- 
stances  a  man  who  had  acted  in.  this  way  and  who 
had  ffiven  this  notice  was  to  be  held  to  be  liable  to  a 
penalty  for  doing  the  act  complained  of,  as  if  he  had 
made  no  disdosure  and  had  given  no  notice.  My 
hesitation  which  I  have  expressed  prooeeds  sddy 
from  the  words  of  the  statute,  and  I  do  not  think  we 
are  doing  any  violence  to  the  operative  object  and 
spirit  of  the  statute  in  holding  in.  this  case  that  it  has 
been  substantially  complied  with,  and  that  therefon 
the  magistrate  was  wrong  in  convicting. 

My  learned  brotiier  refers  me  to  the  section  and  to 
the  expression  which  I  have  used  at  to  the  onus  of 
proof  resting  upon  the  party  complained  of.  That  is 
by  no  means  dear. 

Wills,  J. — I  am  of  the  same  opinion  in  every 
respect. 

Conviction  guoaAei. 

Solidtors  for  the  appellants,  H.  J.  &  T.  Child. 

Solidtors  for  the  respondent,  M.  B,  Hale, 


JLpASB. 


Q.  B.  Div.  ) 

(Lord  Eussdl  of  Killowen,  O.J.,  [ 

and  Wright,  J.)  j 

BlTENSTT  V,  Bebby.  (a.) 
Corporation—Bye^lauf^Validity  of—BeUing^Bue^Utw 
prohibiting  heUing  in   a    street    or  puUie  place  — 
Municipal  CorporatioM  Act,  1882  (45  &  46  FieL  c 
60),  ».  23. 

A  lye^law  made  by  a  borough  eottneU  under  mdkm 
23  of  the  Municipal  Corporatione  Ad,  1882,  tons  im  tie 
following  temu :  **  Any  perwn  who  shall  fremieni  emd 
tueany  street  or  other  public  place  within  the  Sorough  ef 
Wolverhampton,  either  on  behalf  of  himeeif  or  i^  a/uf 
other  person,  for  the  purposes  of  bookmaking  amd  beUia§ 
or  wagering,  or  agreeing  to  bet  or  wager,  wUk  any  pereem 
shall  be  liable  to  a  penalty  not  exceeding  £5." 

Held,  that  the  bye-law  was  not  unreaaowMe  ;  amd  tkf 
a  person  who  frequented  and  used  a  street  in  st^ 
borough  for  the  purpose  of  carrying  on  the  business  ^ 
betting  was  lidbte  to  be  eonvicted  under  suth  bye  lav, 
even  though  he  did  not  in  fact  thereby  create  any  eb- 
struction  or  nuisance, 

(a.)  Beported  by  0.  G.  WiT.BRAHAif,   Esq.,, 
Barrister-at-Law. 
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Case  stated  by  the  stipendiary  magistrate  for  the 
horongh  of  Wolverhampton,  under  20  &  21  Yiot.  c. 
43,  and  42  &  43  Ylot.  c.  49,  s.  33. 

Under  the  powers  conferred  on  them  by  the  Moni- 
oipal  Ooiporations  Act,  1882,  s.  23,  the  Borough 
Gonndl  ci  Wolrerhampton  made  the  following  bye- 
law  :  "  Any  person  who  shall  frequent  and  use  any 
street  or  other  public  place  withm  the  borough  of 
Wolverhamptcm,  either  on  behalf  of  himself  or  of  any 
other  person,  for  the  purpose  of  bookmaking  and 
betting  or  wagering,  or  agreeing  to  bet  or  wager, 
with  any  person  mJl  be  liable  to  a  penalty  not 
exceeding  £5." 

Two  informations  were  filed  against  the  respondent 
for  unlawfully  frequenting  and  using  a  certam  street 
and  a  certain  public  pli^  for  the  purpose  of  book- 
making  and  bemnfff  contrary  to  the  bye-law. 

The  magistrate  dismissed  both  informations,  upon 
the  ground  tiiat  the  bye-law  imposed  a  restriction, 
whidb  was  not  consistent  with  the  statute  or  common 
law,  upon  a  legal  calling,  and  upon  the  ground  that 
the  Corporation  had  no  power  to  impose  such  a 
restriction,  and  that  the  bye-law  was  uUra  vire$  and 
Yoid.  The  magistrates  found  as  a  fact  that  the 
respondent  did  not  cause  any  obstruction  ox  nuisance. 

Boaanquet,  Q.O.  {0.  W.  Mathews  with  him^,  for  the 
appellant,  was  stopped  by  the  Lord  Chief  Justice, 
who  said  that  the  court  had  recently  decided  in  favour 
of  a  similar  bye-law. 

H.  E.  Richards  {Jdf,  Q.C.,  with  him),  for  the 
respondeat. — If  the  bye-law  adjudicated  upon  were 
identioal  with  the  one  in  question,  it  would  be  useless 
to  prooeed  with  the  argument.  [Lord  Bussell  of 
Kii^WBN,  C.J.— The  words  were :  "  If  any  person 
or  persons  shall  assemble  with  any  other  person  or 
persons,"  &o.]  That  case  could  be  distinguished, 
because  an  assembly  of  persons  was  likely  to  cause 
an  obetrufjtion ;  but  mere  walking  in  the  streets 
would  not  cause  an  obstruction.  Betting  is  not 
illegal — ^not  even  the  business  of  betting.  In  Thwaiies 
y.  CouUhwaite,  anU,  p.  295,  [1896]  1  Ch.  496,  Chitty, 
J.,  made  an  order  for  an  account  in  a  bookmaking 
partnership  on  the  ground  that  it  was  a  business  that 
might  be  conducted  in  a  leg^  manner.  In  Partridge 
y.  MaUandaine,  35  W.  B.  276,  18  Q.  B.  D.  276,  a 
betting  business  was  assessed  for  income  tax.  In 
SiridtSind  v.  Haves,  ante,  p.  398,  [1896J  1  a  B.  290, 
lindley,  LJ".,  held  that  under  the  Municipal  Corpora- 
tions Act  the  local  authority  had  no  power  to  create 
new  offences  by  means  of  bye-laws.  The  bye-law 
was  not  necessaiy  for  the  Rood  rule  and  government 
of  the  borough,  and  was  werefore  not  valid :  Mae^ 
donald  v.  Loehrane,  51  J.  P.  629. 

liord  BUSSELL  OF  Kellowen,  C.  J.— In  my  judg- 
mflnt  the  magistrate  was  wrong.  Authorities  dealing 
with  other  bye-laws  have  very  little  weight  or  use  in 
assisting  the  court  to  adjudicate  upon  a  particular 
bye-law.  I  will  make  this  observation  upon  Strick" 
land  y.  Hayes:  when  Lind^y,  L.J.,  is  reported  to 
hsye  said  in  that  case  that  a  bye-law  could  not  create 
a  new  o£BBnoe,  he  cannot  have  meant  that  the  scope  of 
bye-laws  should  be  restricted  to  acts  which  were 
already  offanoes  against  the  criminal  law,  because 
thmt  would  be  to  restrict  bye-laws  to  mmlv  pro- 
viding some  form  of  summary  macbinery  for  the 
punishment  of  ofEianoes  which  already  existed. 

This  bye-law  purports  to  be  made  under  section  23  of 
the  Municipal  Corporations  Act,  1882,  srhich  provides 
thftt  the  local  authority  shall  have  power  to  make  bye- 
laws  "for  the  good  rule  andjg;ovemmentof  theborough, 
and  for  the  suppression  oz  nuisances.*'  The  leaxmed 
oonnsel  says  that  there  must  be  some  limitation  to 
that  power.    It  must  be  limited  to  bye-laws  useful 


for  the  ffood  rule  and  government  of  the  borough. 
What,  then,  was  the  object  of  this  bye-law  P  And  was 
it  necessary  or  useful  for  the  good  rule  and  govern- 
ment of  the  borough?  One  cannot  for  a  moment 
doubt  that  it  was  not  intended  to  apply  to  casual 
bettinff  in  the  streets,  but  it  was  intended  to  prevent 
men  mo  made  bett^  their  business,  from  using  the 
streets  for  that  purpose  to  the  likely  annoyance  of 
passers-bjr.  It  would  be  impossible  under  this  bye- 
law,  as  it  was  suggested  by  counsel,  to  convict  a 
person  who,  while  walking  in  a  street  for  other  pur- 
poses, happened  to  make  a  bet  with  another  person. 

Weight,  J.,  concurred. 

Solicitors  for  the  appellant.  Sharps,  Parker,  <fe  Co., 
for  Horatio  Brevitt,  Wolverhampton. 

Solicitors  for  the  respondent,   WiUcodc  &  Taylor, 
Wolverhampton. 


Otourt  Of  Appeal* 

From  a  B.  Div.         ) 
(Lord  Bsher,  M.B..       |  May  19. 

and  A.  L.  Smith,  L.  J.)   ) 

Peebles  v.  Oswaldtwistle  Urban  Disteiot 
Council,  (a.) 

PracHce^Parties — Death  of  plaintiff  ^Survival  of  cause 
of  action — Action  of  mandamus — Statutory  duty — 
Bight  of  executors  to  continue  action — B,  S*  C,  1883, 
ora,  17,  rr,  1,  4. 

An  action  was  hrougM  hy  the  otoner  of  a  miU  against 
a  local  authority  for  a  mandamus  commanding  the  de- 
fendants to  make  proper  sewers  in  accordance  with  section 
15  of  the  Public  Health  Act,  1875,  and  to  give  facilities 
for  carrying  the  plaintiff's  liquid  rtfuse  into  the  sewers 
under  their  control  in  accordance  with  section  7  of  the 
Bivers  Pollution  Prevention  Act,  1876.  The  plaintiff 
having  died  while  the  action  was  pending, 

HM,  thai  the  cause  of  action  survived,  and  that  the 
executors  of  the  plaintiff  were  entitled  to  an  order  allow- 
ing  them  to  continue  the  action. 

Appeal  from  an  order  of  Kennedy,  J.,  allowing  the 
executors  of  the  deceased  plaintiff  to  continue  the 
action. 

The  plaintiff,  who  was  the  owner  of  certain  mills 
within  the  district  of  the  defendants,  brousht  the 
action  for  a  mandamus  commanding  the  defendants  to 
cause  to  be  made  such  sewers  as  might  be  necessary 
for  ^ectually  draining  their  district  for  the  puiposes 
of  the  PnbUc  Health  Act,  1875,  and  to  give  facilities 
for  enabling  the  plaintiff  to  carry  the  liquids  pro- 
ceeding from  his  fiuotories  or  manufacturing  processes 
into  tl^  sewers  under  their  control. 

By  section  15  of  the  Public  Health  Act,  1875, 
**  Every  local  authority  shall  keep  in  repair  all  sewers 
belonging  to  tiiem,  and  shall  cause  to  be  made  such 
sewers  as  may  be  necessary  for  effectually  draining 
their  district  for  the  purposes  of  this  Act." 

By  section  7  of  the  Bivers  Pollution  Prevention 
Act,  1876,  **  Every  sanitary  or  other  local  authority 
having  sewers  under  their  control  shall  ^ve  f adlities 
for  enabling  manufacturers  within  their  district  to 
carry  the  liquids  proceeding  from  their  factories  or 
manufacturing  processes  into  such  sewers.'* 

The  plaintiff  naving  died  after  the  commencement 

(a.)  Beported  by  F.  G.  Bxtokeb,  Esq.,  Barrister- 
at-Law, 
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of  the  action,  his  executors  applied  under  ord.  17,  r. 
4,  for  an  order  that  they  should  be  substituted  for 
the  orig^inal  plaintiff,  and  that  the  proceedings 
should  be  carried  on  between  them  and  the 
defendants.  The  plaintiff  had  by  his  will  devised 
his  mills  to  his  executors,  and  directed  them  to  carry 
on  his  business. 

Kennedy,  J.,  granted  the  application. 

The  defendants  appealed. 

0.  0.  8ccU  (DanckwerU  with  him),  for  the 
defendants.— There  was  no  jurisdiction  to  make  this 
order.  Ord.  17,  r.  1,  says  that  a  cause  or  matter 
shall  not  become  abated  by  reason  of  the  death  of 
any  of  the  parties,  if  the  cause  of  action  survive  or 
continue,  But  this  is  not  a  case  of  a  surviving  cause 
of  action,  and  the  rule  actio  personalia  moriiur  cum 
persona  applies.  That  of  which  the  plaintiff  com- 
plained is  not  a  breach  of  contract,  but  is  an  alleged 
wrongful  act,  and  there  is  nothing  to  bring  the  case 
within  the  exception  to  the  general  rule  which  was 
laid  down  in  Phillips  r.  Hom/ray,  32  W.  B.  6,  24 
Ch.  D.  439. 

C.  A.  Russell  (Bigham,  Q.C^  with  him),  for  the 
executors  of  the  deceased  pla^tiff.— In  a  note  to  the 
case  of  Whefdley  v.  Lane,  1  Wms.  Saunders,  2l6a,  it 
is  said  that  the  rule  actio  personalis  moritur  cum 
persona  **  was  never  extended  to  such  personal  actions 
as  were  founded  upon  any  obligation,  contract,  debt, 
covenant,  or  any  otner  duty  to  be  performed ;  for  there 
the  action  survived."  Here  tiie  action  has  been 
brought  not  to  recover  damages,  but  to  enforce  the 
performance  of  a  duty.  The  learned  judge  riffhtly 
thought  that  this  action  ought  not  to  be  treated  as  a 
mere  action  of  tort.  In  Jones  v.  Simes,  43  Ch.  D. 
607,  38  W.  B.  Dig.  158,  an  action  for  a  mandatory 
injunction  and  damages  for  obstruction  of  light  was 
held  to  survive  on  the  death  of  the  plaintiff. 

Lord  EsHEB,  M.B. — ^The  plaintiff  brought  this 
action  to  enforce  a  statuto^  duty  which  he  alleged 
to  be  on  the  defendants.  We  need  not  now  decide 
whether  such  duty  existed.  The  plaintiff  then  died. 
The  question  is  whether  the  duty  died  with  him.  If 
the  duty  existed,  it  was  a  duij^  which  they  owed  to 
him  in  respect  of  property  belonging  to  him.  It 
seems  to  me  that  it  is  right  for  us  to  say  that,  if  they 
owed  him  this  duty,  his  property  is  just  as  much  in 
want  of  the  performance  of  the  duty  as  it  was  before 
his  death,  and  that  therefore  his  executors  are  entitied 
to  enforce  the  performance  of  it  against  the  defen- 
dants just  as  the  plaintiff  himself  could  have  done. 
I  think  that  the  order  of  the  learned  judge  cannot  be 
interfered  with. 

A.  L.  Smith,  L.  J. — I  am  of  the  same  opinion.  The 
plaintiff  aU^rod  a  duty  on  the  part  of  the  defendants 
under  the  Public  Health  Act  and  Bivers  Pollution 
Prevention  Act,  and  he  broughtan  action  of  mandamus. 
"While  the  action  was  pending  he  died.  Can  his  execu- 
tors be  made  parties  to  the  action  under  order  17  P  The 
question  is :  Does  this  cause  of  action  survive  F  In 
the  note  in  Wms.  Saimders,  to  which  we  have 
been  referred,  it  is  said  that  it  was  a  principle  of  the 
common  law  that  if  an  injury  were  done  either  to  the 
person  or  property  of  another  for  which  damages  only 
could  be  recovered,  the  rule  actio  personalis  moritur 
cum  persona  applied.  But  in  the  same  note  it  is  said 
that  this  rule  was  never  extended  to  such  personal 
actions  as  were  founded  upon  any  obligation,  con- 
tract, debt,  covenant,  or  any  other  duty  to  be  per- 
formed. It  is  argued  that  uiis  cause  of  action  does 
not  survive,  because  tiie  duty  to  be  performed  here  is 
a  statutory  duty,  not  a  duty  arising  from  contract. 
I  think,  however,  that  Kennedy,  J.,  was  right.    The 


decision  in  Jones  v.  Simes  seems  to  me  to  be  applicable 
to  this  case. 

Appeal  dismissed. 

Solicitors  for  the  executors,  Soames,  Edwards,  S 
Jones,  for  Boote  &  Edgar^  Manchester. 

Solicitors  for  the  defendants,  Pritchard,  EngUfidd, 
<fe  C7o.,  for  Charles  Costeker^  Darwen. 


May  4. 


From  Chan.  Div. 
(lindley,  Lopes, 
and  Kay,  L.JJ.) 

Re  The  Lands  Seouritiss  Co.  (Ldcitbd).  (a.) 

Company — Winding  up — Scheme  of  arrangement — Owi- 
sPruction  of  scheme — Discount,  Meaning  of. 

Expressions  in  a  document  addressed  to  commercial 
men  should  be  construed  in  the  sense  in  which  ordinary 
men  of  business  would  understand  them.  Accordingly 
the  words  **  discount  at  the  rate  of  4  per  cent.**  in,  a 
scheme  of  arrangement  and  compromise  with  creditors 
were  held  to  mean  discount  in  the  popular  sense — viz.,  a 
rebate  of  interest  on  the  amounts. 

Appeal  from  Vauffhan  Williams,  J. 

The  facts  will  be  found  fully  set  out  in  the  judg- 
ment of  Lindley,  L.J.,  and  it  is  only  necessary  to 
state  here  that  under  a  scheme  of  arraogemeot 
or  compromise  with  creditors  sanctioned  by  the 
court,  it  was  provided  that,  in  addition  to  the  calls 
already  made  oy  the  liquidator  in  the  winding  up, 
the  remainder  of  the  imcaUed  capital  should  be 
called  up  by  instalments  spreading  over  four  years, 
and  an  option  was  given  to  every  sh^ireholder  to  pay 
up  calls  in  advance  at  a  discount  of  4  per  cent 

Aquestion  was  raised  by  a  shareholder  (Mr.  Farquhar) 
as  to  whether  the  word  "  discount "  meant  disoount  at 
the  rate  of  4  per  cent,  per  annum  on  the  total  amount 
of  each  instalment  as  it  became  due,  or  true  dis- 
count— viz.,  such  sum  as  would  at  4  percent,  produce 
the  amount  of  the  instabnents  of  the  call  when  they 
became  due. 

Vaughan  Williams,  J.,  held  that  it  meant  true 
discount,  and  not  discount  in  the  popular  sense. 

The  shareholder  appealed  from  this  decision. 

Younger,  for  the  appellant.  —  The  word  **  dis- 
count" must  be  understood  to  have  the  mean- 
ing it  wotdd  have  under  ordinary  droomstanoes. 
The  rate  of  4  per  cent,  is  so  high  that  the  present 
value  cannot  be  meant. 

He  referred  to  the  Century  Dictionary ;  the  Suc- 
cession Duty  Act,  1853,  s.  4 ;  the  Banlmiptcy  Act, 
1883,  rule  21,  schedule  2 ;  and  7  Qeo.  1,  c  1,  s.  31. 

Kirby,  contra. — ^The  definitions  of  true  disoonnt, 
as  opposed  to  bankers'  discount  or  rebate  of  interest, 
can  be  found  in  ordinary  text-books  like  Coleoso's 
Arithmetic.  If  discount  be  not  taken  in  the  sense  of 
trae  discount,  persons  paying  in  advance  wiU  be 
unduly  benefited. 

He  also  referred  to  the  definition  of  disoount  in 
Wharton's  Law  Dictionary,  3rd  ed.  {Younger 
pointed  out  that  the  words  rdied  on  were  omitted  in 
the  latest  edition.] 

Younger  was  not  called  on  to  reply. 

LiNDLET,  L.J. — ^The  point  before  us  is  a  very 
simple  one,  but,  like  many  other  simple  points,  it  ii 
not  so  easy  of  solution  as  it  is  easy  of  statement 
We  have  to  consider  a  clause  in  a  scheme  of  arraoge- 

(a.)  Beported  by  J.  I.  StiklenOi  Esq.,  Baoistsr- 
at-Law. 
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ment  between  the  debentare-holdera  and  the  creditors 
of  the  Land  SeonritieB  Co.  It  appears  that  the  Land 
Seoorities  Go.  was  in  saoh  a  state  of  indebtedness 
that  yery  heavy  calls  had  to  be  made,  and  a  scheme 
of  arrangement  was  come  to,  the  important  portions 
of  which  I  will  read.  Clause  1  is  that  in  addition 
to  the  call  of  £l  per  share  already  made,  a  call  be 
made  on  the  remainder  of  the  nncaUed  capital  of 
£25  per  share.  That,  of  coarse,  is  a  heavy  call, 
danse  2  says  that  the  call  of  £25  per  share  may  be 
paid  by  instalments  of  £2  per  share  payable  at  inter- 
vals of  three  months.  That  nms  over  a  very  con- 
sidersble  period— from  the  2nd  of  August,  1894,  to 
the  30th  of  September,  1898.  It  would  take  four 
^ears  to  pay  that  call  of  £25  per  share  by  quarterly 
mstalments  of  £2  per  share.  Then  comes  clause  3, 
on  which  everything  turns — that  an  option  be  given 
to  every  shareholder  to  pay  up  the  total  calls  or  any 
portion  thereof  in  the  order  of  due  date,  under 
disoount  at  the  rate  of  4  per  cent,  per  annum,  the 
instalments  being  taken  as  payable  at  the  above 
dates." 

Now,  a  controversy  has  arisen  as  to  what  is  meant 
by  the  expression  **  under  discount  at  the  rate  of  4 
per  oent.  per  annum."  The  liquidator  says  that  it 
means  this:  ''If  any  shareholder  desires  to  prepay 
his  call,  he  must  pay  me  such  a  sum  as,  at  intcorest  at 
4  per  cent.,  will  amount  to  the  total  amount  of  the 
csdl  which  he  will  have  to  pay  of  £25  per  share." 
In  other  words,  he  says:  "I  must  cuculate  the 
present  values  of  these  instalments."  He  has  done 
so ;  and  the  result  is  that  a  very  considerable  sum  has 
become  payable  from  Mr.  Farquhar,  the  appellant, 
who  had  tihe  misfortune  to  hold  3,500  shares ;  £25 
per  share  comes  to  £87,500,  and  the  present  value 
of  that,  calculated  as  I  have  suRgested,  amounts  to 
£80,790,  and  that  sum  the  appeUant  has  paid.  Now 
the  appellant  says,  '*  I  have  overpaid  you  £650 ;  this 
clauae  3  does  not  mean  that  I  am  to  pav  you  such  a 
sum  as,  if  invested  at  4  per  cent.,  would  produce  the 
total  amount  of  £87,500,  but  I  am  to  be  allowed  a 
rebate  of  4  per  cent,  upon  the  payments  I  should 
have  made;  and  that  sum,  if  you  add  it  up,  is 
£652  12s.  less  than  the  sum  I  have  paid  to  the 
Hqmdator." 

Now,  it  appears  that  this  expression  "under  dis- 
count at  the  rate  of  4  per  cent."  is  open  to  some  little 
ambiguity.  It  may  mean  either  one  thing  or  the 
oUier ;  and  the  quMtion  is,  What  would  any  ordinary 
bnsinees  man  understand  by  this  scheme?  I 
apprehend  that  whatever  would  be  the  meaning 
put  ujpm  this  expression  by  ordinary  business 
people  is  the  meamng  to  be  put  uxxm  it.  Now, 
it  strikes  me,  I  confess,  that  any  ordinary  busi- 
ness man — any  person  accustomed  to  deal  with  com- 
panies or  anyuiing  of  that  kind  —  would  under- 
stand the  expression  "  under  discount  at  4  per  cent." 
in  the  ordinary  commercial  sense;  that  is  to  say, 
**I  shall  pay  ^ou  the  amount  less  4  per  cent, 
interest,"  and  his  mind  would  not  run  on  the  present 
value.  On  the  other  hand,  I  agree  that  an  actuary  of 
an  insurance  company  would  adopt  the  calculation 
which  the  liquidator  lias  adopted  here ;  but  when  you 
look  at  the  form  of  this  clause  3,  and  the  rate  of  4 
per  cent.,  and  when  you  bear  in  mind  that  4  per  cent, 
cannot  easily  be  made,  at  all  events  by  investment,  it 
atrikes  me  that  a  person  reading  this  would  be  led 
off  the  consideration  of  the  present  value,  and  would 
be  led  on  to  the  ordinary  business  meaning  of  the 
phrase.  Vanghan  Williams,  J.,  seems  to  admit  that ; 
bat  then  he  says  he  thinks  that  mode  of  calculation 
would  produce  an  unfair  inequality  between  those 
who  can  pay  and  avail  themselves  of  this  option,  and 
those  who  cannot.  But  it  is  obvious  that  mis  option 
I  held  out  to  the  shareholders  as  an  inducement  to 


them  to  pay  earlier.  The  liquidator's  position  is  this. 
He  had  deoentures  bearing  interest,  on  an  averaffe, 
at  4  per  cent.,  and  I  do  not  doubt  that  it  would  be 
better  for  the  debenture-holders  that  this  discount 
should  be  calculated  on  the  present  value  theory 
rather  than  on  the  rebate  theory.  But  we  must  come 
back  to  the  question,  What  womd  an  ordinary  person 
understand  by  these  words  ?  I  cannot  think  mat  the 
supposed  inequality  is  a  sufficient  justification  for 
departing  from  the  meaning  which  anybody  would 
put  upon  them.  I  must  say  I  think  that  the  rebate 
princijple  is  the  correct  one.  I  think  anybody  read- 
ing this  document,  and  coming  to  this  arrangement 
upon  these  terms,  would  so  understand  it;  and  I 
think  that  is  the  true  construction  of  the  document 
and  the  one  which  we  ought  to  abide  by.  I  think, 
therefore,  that  Vaughan  Williams,  J.,  was  wrong  in 
this  matter,  and  that  his  first  impression  was  the 
right  one. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The 
question  is.  What  is  the  meaning  in  clause  3  of  the 
words  "under  discount  at  the  rate  of  4  per  cent. 

EiT  annum  "  P  The  liquidator  says  it  is  to  oe  calcu- 
ted  on  the  present  value.  On  the  other  hand,  it  is 
said  by  Mr.  Farquhar,  who  is,  no  doubt,  veiy  much 
interested  in  the  matter,  that  it  must  be  tucen  on 
the  commercial  value. 

Now,  what  would  really  be  the  understanding  of 
ordinary  persons  in  business  who  came  into  contact 
with  tms  clause  3  P  In  my  judgment  there  is  not 
one  in  a  hundred  who  would  come  to  any  other  con- 
clusion than  that  it  really  meant  a  rebate  of  4  per 
cent,  for  early  payment.  Of  course,  the  early  pay- 
ment was  the  inmioement  held  out,  and  the  share- 
holders would  understand  by  this  that  if  they  made 
this  early  payment  they  would  have  a  rebate  of  4 
per  cent,  per  annum.  As  was  observed  during  the 
argument,  if  it  was  intended  to  be  calculated  on  the 
present  value,  4  per  cent,  could  not  be  the  rate  of  the 
present  value,  and  there  would  be  an  inconsistency 
m  the  very  t^rms  of  the  clause.  I  am  strongly  of 
opinion  that  the  proper  mode  of  construing  these 
words  is  to  attribute  to  them  the  meaning  of  a  rebate 
at  the  rate  of  4  per  cent.,  and  I  am  unable  therefore 
to  agree  with  the  conclusion  at  which  Vaughan 
Williams,  J.,  has  arrived. 

Kat,  L.  J. — ^This  document  embodying  the  scheme, 
which  it  seems  the  court  approved,  is  essentiallpr  a 
commercial  document,  and  the  question  is.  What,  m  a 
commercial  document  of  this  land,  is  the  meaning  of 
« under  discount  at  the  rate  of  4  per  cent,  per 
annum"  P  The  scheme  provides  for  the  payment 
of  £25  per  share  by  instalments  which  are  to  be  paid 
every  three  months,  and  to  extend  over  four  years 
altogether.  Then  it  provides  that  any  shareholder 
may,  if  he  likes,  pa^  the  amount  due  on  his  shares  in 
advance,  **  under  discount  at  the  rate  of  4  per  cent, 
per  annum." 

Now,  what  is  the  ordinary  commercial  meaning  of 
these  words  P  I  entirely  agree  that  in  a  document 
of  this  kind  the  meam'ng  of  these  words  is  that,  and 
that  onlv,  which  an  ordinary  commercial  man, 
reading  tnis  document,  would  oe  likely  to  attribute 
to  them.  I  confess  I  come  to  the  conclusion,  with- 
out a  doubt,  that  the  ordinary  commercial  meaning 
of  these  words  is  this :  ''  If  you  pay  me  that  which  is 
due  from  you  in  advance,  you  shall  have  a  rebate  at 
the  rate  of  4per  cent,  per  annum  for  the  payment  in 
advance."  Theleamed  judge  says  at  the  commence- 
ment of  his  judgment :  *'  I  am  bound  to  come  to  the 
contusion  that  discount  is  an  equivocal  word." 
[His  lordship  read  an  extract  from  tke  judgment, 
and  continued : — "]  I  really  cannot  follow  that.  I 
cannot  understand  on  what  possible  ground  there 
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should  be  any  bias  in  favour  of  the  creditors  and 
against  the  shareholders.  The  question  is,  What  is 
the  meaning  of  the  document?  Wliy  are  we,  if 
there  be  a  case  of  ambiguity,  to  lean  in  favour  of 
one  side  more  than  the  other  P  I  adopt  entirely  that 
which  the  learned  judge  says,  that  tne  prima  facte 
meaning  of  these  words  is  a  rebate  such  as  I  have 
desoribM.  This  is  a  document  addressed  to  commer- 
cial men,  and  that  is  the  commercial  meaninc^ ;  and 
that  which  the  persons  to  whom  it  is  addressed  would 
primd  ^acie  understand  to  be  the  meaning  of  those 
words  IS,  unless  there  is  something  to  alter  it  in  the 
context,  the  meaning  the  court  ought  to  attribute 
to  them. 

So  far,  therefore,  I  venture  to  agree  with  the 
judgement  of  the  learned  judge ;  but  then  he  goes  on 
and  gives  his  reason.  If  I  understand  the  language 
whi<m  he  used,  both  during  the  argument  and  m 
the  judgment,  the  reason  which  is  the  convincing 
reason  with  the  learned  judge  is  tiiat  what  was 
intended  obviously  was  that  each  shareholder  c^onld 
pay  the  present  vidue  of  his  call,  and  that  if  you  make 
him  pay  anything  else  vou  create  an  inequality 
between  the  shareholders  who  can  pay  in  advance  and 
those  who  cannot  pay  in  advance.  I  understand  that, 
and  I  should  see  the  force  of  it  if  this  document  did 
provide  for  the  present  value  on  either  construction, 
^ut  it  does  not.  It  provides  for  the  payment  in 
advance  **  under  discount  at  the  rate  of  4  per  cent, 
per  annum."  This  was  in  the  year  1894,  and  4  per 
cent,  was  not  the  value  of  money  at  that  time. 
Therefore  it  did  not  contemplate  paying  the  present 
value  at  that  time  of  the  caUs  which  the  shareholders 
had  to  pay ;  and  there  goes  at  once,  the  main  reason 
upon  which  this  judgment  of  the  learned  judge  seems 
to  be  founded.  I  therefore,  with  ereat  deference, 
dissent  entirely.  I  do  not  think  this  is  a  case  in 
which  the  construction  ought  to  have  any  bias  either 
in  favour  of  the  creditors  or  in  favour  of  the  share- 
holders. The  question  is.  What  is  the  real  meaning 
of  these  words  addressed  to  commercial  men  ?  I 
think  the  real  meaning  is  that  which  I  have  indicated, 
a  rebate  of  interest;  and  I  think  the  other  reason 
which  the  learned  judge  gives,  when  it  is  examined, 
does  not  exist  at  all,  and  an  attempt  to  support  the 
judgment  on  that  ground  would  be,  in  mv  humble 
judgement,  an  utter  fallacy.  I  think  iiierefore,  with 
great  deference,  that  this  decision  must  be  reversed, 
and  the  appeal  be  allowed. 

Appeal  allowed. 

Solicitors,  Boh  &  Johnson  ;  Ashurat,  Morris,  Crisp, 
ds  Co, 


March  23. 


From  a  B.  Div. 
(lindl^,   Kay,  and 
A.  L.  Smith,  L.JJ.) 

The  OoiaoTTEB  of  London  Cleabino  Bankees  v. 
The  C!oMHi88iONEBs  OF  Inland  Bevenue.  (a.) 

Inland  revenue — Commissioners  of  Customs — Transfer 
order  to  hy  merchant — Wheth^  or  not  a  bill  of 
exchange — Sole  purpose  of  remitting  money -Stamp 
Act,  1891  (54  &  55  Vict,  c.  39),  s.  32,  and  scheduU 
"  Bill  of  Exchange,'*  exemption  (10). 

The  goods  of  A,,  a  merchant,  being  subject  to  the  pay ^ 
ment  of  customs  duty,  A.  gave  to  the  revenue  officer  a 
document  addressed  to  the  cashier  of  the  Bank  of  England, 
drawn  and  signed  by  B,  <k  Co,,  his  bankers,  which  was 
in  the  following  terms :   "  Transfer  from  our  account 

(a.)  Eeported  by  W.  Soott  Thompson,  Esq.,  Bar- 
rister-at-Law. 


to  the  account  of  the  Commissioners  of  Customs 
£225  I6s.  Id.**  (the  amount  payable  in  respect  of  the 
dtUy  payable  in  respect  of  A,*s  goods).  On  the  receipt  of 
such  document  the  revenue  officer  cleared  the  goods. 

Held,  that  such  document  was  a  bill  of  exchange  pay^ 
able  on  demand  within  the  meaning  of  the  Stamp  Ad, 
1891,  s.  32,  and  that  it  did  notfaU  within  the  eacemptum 
(10)  as  being  drawn  for  the  sole  purpose  of  remitting 
money  to  be  placed  to  an  acoouni  of  public  revenue. 

This  was  an  appeal  by  the  Committee  of  London 
Clearing  Bankers  against  the  decision  of  a  divisional 
court,  and  raised  the  question  whether  certain  transfer 
orders  were  bills  of  exchange  within  ike  meaning  of 
the  Stamp  Act,  1891,  s.  32,  and,  if  so,  whether  they 
were  liable  to  the  payment  of  stamp  duty  either  at 
the  fixed  rate  of  one  penny  or  ad  valorem.  On  the 
25th  of  October,  1894,  two  instruments  were  pre- 
sented on  behalf  of  the  Committee  of  London  Clearing 
Bankers  to  the  Commissioners  for  their  opinion  as  to 
the  duty  with  which  they  were  chargeable.  The 
following  is  a  copy  of  one  of  such  instruments : — 

*'  046,713.  «*  Public  Bevenue. 

"London,  Aug.  31, 1894. 
<*  To  the  Cashiers  of  the  Bank  of  England. 

"  Transfer  from  our  account  to  the  account  of  the 
Commissioners  of  Customs, 

**  Two  hundred  and  twenty-five  pounds  sixteen 
shillings  and  sevenpence.    (£225  16s.  7d.) 

«  On  account  of  Barclay,  Beran,  Tritton,  Bansom, 
Bouverie,  &  Co.  W.  B.  Peabxan." 

This  instrument  bore  upon  it  two  impressions  of 
the  words  '*  duty  paid  **  from  a  rubber  stamp,  being 
the  official  mark  of  an  officer  of  Customs. 

The  other  instrument  was  in  the  same  form,  but 
it  was  for  a  different  amount,  was  not  stamped 
«  duty  paid,"  and  was  crossed  '*  Bank  of  Bngland." 

When  the  instruments  were  presented  for  Mjadica- 
tion  the  commissioners  were  informed  by  Messrs. 
Murray,  Hutchins,  Stirling,  &  Co.,  with  respect  to  the 
first  instrument,  that  it  was  a  transfer  order  of  Messrs. 
Barclay,  Bevan,  Tritton,  Bansom,  Bouverie,  &  Co. 
from  their  account  with  the  Bank  of  England,  to  the 
account  of  the  Commissioners  of  Customs  with  the 
Bank  of  England,  and  that  this  order  was  handed 
by  Messrs.  Barday  &  Co.  to  a  customer  in  exchange 
for  his  cheque  on  them  for  the  amount  of  customs 
duty  on  goods  requiring  to  be  cleared  at  tiie  Custom 
House,  and  was  handed  by  the  customer  to  the 
Commissioners  of  Customs,  by  whom  it  was  delivered 
to  the  Bank  of  England ;  and,  with  respect  to  the 
second  instrument,  that  it  was  a  similar  transfer 
order,  which  was  delivered  by  Messrs.  Barclay  &  Co. 
to  an  officer  of  Customs  in  exchange  for  their 
customer's  cheque  on  them  for  the  amount  of  oostoms 
duty  on  other  goo^  requiring  to  be  cleared,  and  ^lat 
this  order  was  delivered  by  the  Commissioiiers  of 
Customs  to  the  Bank  of  England.  On  tiie  9th  of 
August,  1894,  the  commissioners  of  Inland  Reveniie 
issued  a  droular  to  bankers,  of  which  the  following  is 
a  copy: — 

'*  The  attention  of  the  Board  of  Inland  Bevenue 
has  been  drawn  to  the  fact  that  certain  bankers, 
when  passing  money  to  the  account  of  that  revmue 
by  draft  of  transfer  from  an  account  at  the  Bank  oi 
England  or  by  ordinary  draft,  omit  to  stajap  the 
drait.  The  Board  conceive  that  the  omission  arises 
from  a  misapprehension  of  the  terms  and  effect  of 
exemption  10,  under  the  head  *  Bill  of  Exchange.'  in 
the  schedule  to  the  Stamp  Act,  1891,  and  desire  to 
point  out  that  that  exemption  is  confined  to  the 
remittance  of  money  which  is  money  standing  to  a 
revenue  account  prior  to  remittance,  and  that  they 
will  not  accept  any  such  draft  as  above  referred  to 
when  unstamped," 
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The  oommifaionen  expressed  their  opinion  that 
eaoh  of  the  instruments  was  a  bill  of  exchange  pay- 
able on  demand  within  the  meaning  of  the  Stamp 
Act,  1891,  and  was  liable  to  be  stamped  with  the 
dnty  of  one  penny. 

The  Committee  of  London  Olearing  Bankers 
deolared  themselyes  dissatisfied  with  the  determina- 
tion of  the  oommiisioners,  on  the  grounds,  first,  that 
the  instruments  are  not  bills  of  exdiange  within  the 
meaning  of  the  Stamp  Act,  1891 ;  and,  secondly, 
that,  if  they  are,  th^  fall  within  exemption  No.  10, 
under  the  head  *<  Bill  of  Exchange,"  in  the  first 
schedule  to  that  Act,  in  favour  of  **bill  drawn  in  the 
Umted  Kingdom  for  the  sole  purpose  of  remitting 
moneir  to  be  jdaoed  to  any  account  of  public  reyenue," 
and  they  required  the  commissioners  to  state  a  case 
for  the  opimon  of  the  court,  which  was  accordingly 
done. 

By  section  32  of  the  Stamp  Act,  1891 :  «  For  the 
purposes  of  this  Act  the  expression  '  bill  of  exclumge ' 
includes  draft,  order,  cheaue,  and  letter  of  credit,  and 
any  document  or  writing  (except  a  banknote)  entitling 
or  purporting  to  entitle  any  person,  whether  named 
therein  or  not,  to  payment  by  any  other  person  of, 
or  to  draw  upon  any  other  person  for,  any  sum  of 
money;  and  the  expression  'bill  of  exchange  pay- 
able on  demand '  includes  (a)  an  order  for  the  pay- 
ment of  any  sum  of  money  by  a  bill  of  exchange  or 
promissory  note  in  satisfaction  of  any  sum  of  jnoney, 
or  for  the  payment  of  any  sum  of  money  out  of  any 
particular  fund  which  may  or  may  not  be  available, 
or  upon  any  condition  or  contingency  which  mayor 
not  be  performed  or  happen ;  and  (b)  an  order  for  the 
payment  of  any  sums  of  money  weekly,  monthly,  or 
at  any  other  stated  periods,  and  also  an  order  for  the 
payment  by  any  person  at  any  time  after  the  date 
thereof  of  any  sum  of  money,  and  sent  or  delivered 
by  the  person  making  the  same  to  the  person  by 
whom  the  payment  is  to  be  made,  and  not  to  the 
person  to  whom  the  payment  is  to  be  made,  or  to  any 
person  on  his  behalf.'' 

B^  the  schedule  to  the  said  Act,  under  the  heading 
"  Bill  of  Exchange  payable  on  demand  or  at  sight  or 
on  presentation"  a  fixed  duty  of  one  penny  is 
imposed ;  and  under  the  heading  **  Bill  of  Exchange 
of  any  other  kind  whatsoeyer  (except  a  banknote) 
and  promissory  note  of  any  kind  whatsoeyer  (excepta 
banknote),  dntwn  or  expressed  to  be  payable,  or 
actually  paid,  or  endorsed,  or  in  any  manner  actually 
negotiated  in  the  United  Kingdom"  certain  ad 
valorem  duties  are  imposed.  There  then  follow 
oertain  exemptions,  of  whidi  the  tenth  is  in  the 
foUowinffterms : — 

'*  (10)  Bill  drawn  in  the  United  Einffdom  for  the 
sole  purpose  of  remitting  money  to  be  puu)ed  to  any 
account  of  public  reyenue." 

The  Diyisional  Court  held  that  the  documents  in 
question  were  bills  of  exchange  payable  on  demand, 
and  that  the^  did  not  fall  witioin  exemption  10. 

The  committee  appealed. 

Cohtnt  Q.C.,  and  Tindal  Atkin$on,  for  the  com- 
mittee.— ^It  must  be  shown  by  clear  and  unambiguous 
language  that  these  transfer  orders  are  subject  to 
duty :  Oriental  Bank  Corporation  v.  Wright,  o  App. 
Cas.,  at  p.  866,  29  W.  B.  Dig.  35 ;  Partington  y. 
Attomey-Oeneral,  L.  B.  4  E.  &  I.  App.,  at  p.  122 
17  W.  B.  H.  L.  Dig.  1.  These  orders  are  not  bills 
of  exchange  within  the  meaning  of  the  Stamp  Act, 
1891.  A  transfer  from  one  account  to  another  is  not 
a  payment  of  money :  Buck  y.  Bohion,  26  W.  B.  804, 
3  Q.  B.  D.  686.  The  words  **  entitling  or  purporting 
to  entitle"  any  person  to  payment  in  section  32 
solely  refer  to  documents  which  will  be  hcmoured — 
that  is  to  say,  as  to  which  there  is  an  nnii«rtAiring  to 


honour  them.  Here  there  is  no  warranty  that  these 
orders  will  be  honoured  at  all.  If  it  should  be  held 
that  these  documents  are  bills  of  exchan^  payable  on 
demand,  then  we  say  that  they  fall  withm  exemption 
(10)  contained  in  the  schedule  to  the  Act.  The  money 
m  question  is  clearly  intended  to  be  and  is  in  fact 
remitted  to  the  account  of  public  reyenue. 

Sir  R,  E,  Webster,  A,G,,  and  Danckwerts,  for 
the  Commmissioners  of  Inland  Beyenue. — On  the 
question  whether  these  documents  are  bills  of  ex- 
change within  the  meaning  of  the  Stamp  Act,  1891, 
we  submit  that  section  32  is  merely  an  interpretation 
clause.  Section  1  is  the  charg^g  section ;  section  32 
merely  describes  two  classes  of  documents.  The 
words  are  wider  than  they  are  in  section  3  of  the  Bills 
of  Exchange  Act,  1882,  defining  what,  for  the  pur- 

Eof  that  Act,  are  bills  of  exchange.  Sub-sedion 
f  section  32  was  intended  to  meet  cases  like 
y.  Robaon,  Looking  to  the  object  of  this 
statute,  it  is  idle  to  contend  that  these  documents  are 
not  cheques :  Thome  y.  Smith,  10  C.  B.  659 ;  British 
Linen  Co,  v.  Caledonian  Insurance  Co,,  9  W.  B.  581, 
4  Macq.  H.  of  L.  107,  at  p.  113.  On  the  second 
point,  as  the  real  purpose  for  which  the  document  is 
drawn  is  to  clear  the  goods,  how  can  it  be  said  that 
it  is  drawn  for  the  sole  purpose  of  remitting  money. 
The  exemption  refers  to  the  remittance  of  money  by 
a  reyenue  officer  to  headquarters,  it  does  not  i^ply  &t 
all  until  the  money  is  in  the  control  of  an  officer  on 
behalf  of  the  Crown. 

Cohen,  Q,C„  replied. 

LiNDLEY,  L.  J. — I  do  not  think  we  should  gain  any* 
thine  by  taking  farther  time  to  look  into  the  case. 
We  haye  had  it  drawn  to  our  attention,  and  are  pre- 
pared, I  think,  to  deal  with  it.  I  must  say  that  after 
some  little  fiuotuation  of  opinion  I  haye  come  to  the 
conclusion  that  the  decision  of  the  court  below  is 
right.  One  approaches  it  in  this  way.  We  are  deal- 
ing with  a  stamp  Act  which  says  that  bills  of  ex- 
change are  to  be  stamped.  It  diyides  bills  of  ex- 
change into  two  classes,  bills  of  exchaz^  which  are 
to  be  stamped  with  a  penny  stamp,  and  bills  of  ex- 
change which  are  to  be  stamped  with  ad  valorem 
stamps.  The  first  are  in  the  Act  called  bills  of  ex- 
change payable  on  demand,  and  the  second  are  called 
other  bills  of  exchange. 

Now,  in  order  to  apply  that  to  practice,  one  must 
know  what  is  meant,  within  the  meaning  of  this  Act, 
by  the  expression  *' bills  of  exchange  ,  one  must 
know  further  what  particular  olassos  of  documents 
which  fall  within  that  expression  are  to  be  stamped 
with  a  penny  -t.e.,  are  to  be  deemed  payable  on 
demand.    That  is  the  problem  to  be  solyea. 

Now,  in  order  to  sofye  it  you  must  look  to  section 
32,  which  is  the  interpretation  section,  and  it  is 
diyided  into  three  sub-clauses.  The  first  is  a  general 
one  applicable  as  I  understand  it  to  the  first  question, 
What  is  a  bill  of  exchange  for  the  purposes  of  the 
Act  P  Then  the  second  and  third  of  the  sub-clauses 
answer  the  other  question.  What  is  included  in  the 
term  a  bill  of  exchange  payable  on  demand  ? 

Now  the  first  part  of  section  32  says :  [His  lordship 
read  it  down  to  the  words  '*  any  sum  of  money. "J 
Now  stop  there.  It  is  obyious  when  you  come  to 
look  at  these  words  with  a  littie  attention  that  the 
words  include  documents  which  would  not  be  called 
bills  of  exchange  either  at  common  law  or  under  the 
Bills  of  Exchange  Act,  1882.  That  answers  the  first 
question.  All  the  documents  mentioned  are  to  be 
stamped.  Now,  the  schedule  to  the  Act  shows  a  UtUe 
more  information  is  wanted.  It  is  necessary  to  know 
what  is  to  haye  the  penny  stamp  and  what  is  not. 
Therefore  BeoUon  82  says  **  the  expression  '  bill  of  ex* 
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change  payable  on  demand'  (which  I  will  conTort 
into  thi» — documents  to  bear  a  penny  stamp— for  that 
is  what  it  means)  indndes"  certain  other  things. 
Then  there  are  dii^Bctions  for  the  penny  stamp  asms- 
tinffmshed  from  the  ad  t;a^0m  antics.  I  need  not 
read  clauses  (a)  and  (6). 

Now  we  have  got  to  apply  that  constmction,  which 
I  do  not  doubt  is  the  true  construction  of  ^'-^i^y  Act  of 
Parliament,  to  the  documents  which  are  before  us  in 
this  case.  I  will  read  iiie  documents  from  the  state- 
ment of  the  case.  There  are  two  documents,  and  the 
necessity  for  their  use  and  the  mode  of  using  them 
has  been  explained.  I  will  state  it  shortly  as  I  under- 
stand it.  A  merchant  has  got  some  goods  on  which 
customs  duties  are  payable.  Well,  it  is  against  the 
rules  for  the  Custom  House  officios  to  take  cheques, 
and  of  course  merchants  do  not  carry  cadi  in  their 
pockets ;  so  what  they  do  is  this  (there  are  two  ways 
of  doinff  it).  The  merchant  gives  to  the  Custom 
House  officer  a  cheque,  and  asks  him  to  take  it  to  the 
banker  and  get  for  it  the  transfer  order  No.  2,  which 
I  will  read  presently.  The  Custom  House  officer 
having  ffot  that  document  is  in  a  position  to  release 
the  goods.  He  treats  that— and  he  is  authorized  to 
treat  that  document,  although  he  is  not  authorized  to 
so  treat  the  cheque — ^as  payment,  and  in  that  way  no 
cash  actually  passes  up  to  that  point.  The  other  way 
of  doing  it  is  this.  The  merchant  takes  his  own  cheque 
to  his  bankers,  and  asks  them  not  to  give  him  cash  for 
the  cheque  but  to  give  him  transfer  order  No.  1. 
Having  got  that,  the  merchant  goes  to  the  Custom 
House  officer  and  gets  it  stamped  "  duty  paid." 
Then  he  gets  his  go<^. 

Now  let  us  look  at  the  documents,  I  do  not  think 
it  is  necessary  to  dwell  upon  the  two  diffarent  forms. 
The  form  is  this:  [His  lordship  read  the  transfer 
orders^  Now,  what  does  that  mean?  It  means 
this :  Barclay,  Bevan,  &  Co.,  say,  **  You,  the  Bank  of 
England,  have  got  in  your  books  an  account  to  the 
credit  of  us,  Barclay,  Bevan,  that  is  to  say  you  are 
our  debtors ;  you  have  other  customers  (the  Custom 
House  Commissioners^  and  we  tak  you  to  transfer 
from  our  account  to  tne  account  of  the  Commissioners 
£225." 

Then  they  send  that  document,  which  within  the 
terms  of  section  32  entitles  a  person  (the  Custom  House 
Commissioners)  to  payment,  or  purports  to  entitle  them 
to  payment,  or  to  draw  u^n  the  Bank  of  Eneland  for 
that  sum  of  money.  Whichever  way  you  I0&  at  it,  it 
strikes  me  that  it  is  a  document  which  falls  within  the 
description  <<  Bill  of  exchange  **  within  the  Stamp  Act ; 
therefore,  if  I  am  right  so  far,  it  is  taxable  unc^  the 
Act.  I  have  not  got  so  far  yet  as  to  say  whether  it  is 
to  be  a  penny  or  an  ad  vahrem  stamp.  Now  comes 
the  next  question— With  what  stamp  is  it  to  be 
stamped  P  If  it  is  a  bill  of  exchange  at  all,  there  can 
be  no  doubt  that  it  is  a  bill  payable  on  demand  and 
is  to  be  stamped  with  a  penny,  and  not  with  an  ad 
valorem  stamp.  So  far  I  think  it  is  tolerably  plain, 
notwithstanding  the  very  ingenious  arguments  which 
have  been  addressed  to  us,  and  the  case  of  Buck  v. 
Bob$<mt  which  related  to  an  equitable  assignment. 

Now  we  come  to  the  next  point,  in  which  at  first 
sight  I  confess  that  I  thought— before  I  understood 
it — ^that  there  was  more  in  it  than  I  do  now,  namely, 
as  to  the  exemptions.  The  exemptions  in  the  schedule 
to  the  Act  contain  this :  [His  lordship  read  exemption 
10.]  Well,  now,  the  word  "  sole,"  I  confess,  puts  a 
difficulty  in  Mr.  Cohen's  way  which  I  do  not  see  an 
answer  to  now  that  I  understand  it,  and  I  ask  myself 
this — ^not  as  a  lawyer,  but  as  a  business  man,  a  person 
simply  using  busmess  language — ^What  is  this  thing 
drawn  for  ?  What  is  the  real  purpose  with  which  it 
is  drawn  P  Never  mind  the  purposes  to  which  it  may 
be  directed*    The  real  purpose  is  to  get  the  release  of' 


the  goods  upon  which  duty  is  payable.  Icannotshut 
my  eyes  to  that.  The  method  of  doing  it  is  by 
obtaimng  a  remission  of  money  from  one  account  to 
another;  but  when  we  are  asksd  to  say  that  this  is  a 
bill  drawn  "  for  the  sole  purpose  of  remitting  "  (even 
if  it  is  remitting  at  all  within  the  meaning  oxthe  Act) 
I  cannot  say  that  it  is.  It  is  not  in  point  of  fact  (so 
far  as  I  can  understand  it)  '*  for  the  sole  purpose " 
either  in  the  first  case  or  in  the  second.  In  the  first 
case  it  is  quite  obviously  not  so,  because  it  is  the  mer- 
chant who  takes  his  own  cheque  and  gets  this  docu- 
ment. What  forP  To  enable  him  to  get  the  goods. 
In  the  second  case  (which  is  more  like  the  sole 
purpose)  what  does  the  Custom  House  officer  take  it 
for  r  He  takes  it  as  an  autiiority  to  him  to  release 
the  goods.  He  might  take  a  cheque,  no  donbt,  bat 
he  would  get  into  a  scrape  if  he  did.  He  might  take 
a  cheque  and  get  it  cashwL,  but  he  does  not  want  to  do 
that.  He  wants  to  get  an  authority  to  release  the 
goods,  and  that  is  what  it  is  for.  The  bill  in  both 
cases  is  drawn  for  the  purpose  of  obtaining  the 
release  of  the  goods ;  therof  ore  I  do  not  think  that  I 
can  say  that  tUs  is  drawn  for  the  sole  purpose  of 
remittmg  the  money.  Well,  that  settles  that  ques- 
tion. 

There  is  another  ground  which  the  Attomey-Ctoneral 
has  pointed  out  for  arriving  at  the  same  conclusion— 
that  is,  that  if  you  look  into  the  history  of  this  exemp- 
tion clause  the  real  object  of  it  is  to  allow  an  exemp- 
tion from  stamp  duty  when  money  has  been  collected 
by  somebody  whose  duty  it  is  to  remit  it  to  head- 
quarters. I  do  not  doubt  that  is  the  real  truth  of  it, 
but,  whichever  way  you  look  at  it — ^whether  you  lay 
stress  on  the  word  '*  sole  "  (which  to  my  mind  makes 
it  plain}  or  whether  you  lay  stress  on  the  wend 
'*  remittmg  " — ^the  conclusion  is  the  same,  and  the 
appeal  must  be  dismissed  with  costs. 

EJLY,  L.J. — I  am  of  the  same  omnion,  and  I  wiU 
add  my  reasons  very  shortly.  Mr.  Cc^en's  very 
ingenious  argument,  first  of  aU,  was  that  section  32 
has  two  branches — one  which  applies  to  a  biU  of 
exchange  not  payable  on  demand,  and  the  other  to 
bills  of  exchange  payable  on  demand — and  that  the 
first  part  does  not  apply  to  a  bill  of  exchange  pay- 
able on  demand  at  all.  I  confess  I  am  not  at  aU 
able  to  agree  with  that  argument.  The  first  part 
seems  to  me  to  be  a  definition  for  the  purposes  of  the 
Act  of  biUs  of  exchange  quite  generally,  including 
both  bills  of  exchange  payable  on  demand  and  faiUs 
of  exchange  which  are  not  payable  on  dmnand. 
Any  one  of  the  things  in  the  first  branch  of  that 
section  includes  bills  of  exchange  payable  on  demand 
and  bills  of  exchange  not  payable  on  demand.  Then 
the  second  branch  explains  the  words  '*  on  demand  " 
to  indude  certain  cases  as  to  which  it  might  have 
been  doubted,  but  for  these  words,  whether  they 
would  come  within  the  definition  of  "payable  on 
demand."  That,  I  think,  is  the  function  of  the 
second  part  of  the  section ;  and  uidess  that  were  ao 
we  should  have  tlua  very  odd  result,  that  there  ia  no 
definition  in  the  Act  at  all  of  '*  bills  of  exchan^  pay- 
able on  demand." 

Well,  then,  in  this  case  I  ^uite  agree  that  Mr. 
Cohen  was  right  to  lay  principal  stress  upon  the 
second  of  the  two  documents  which  are  in  oontesft 
before  us  now.  The  first  of  the  two  documents  was 
obtained  in  this  way.  A  merchant  owes  customs 
duty  on  goods  which  are  in  the  hands  of  the  Ckiatoms. 
He  cannot  get  them  freed  without  payment  of  duty. 
He  goes  to  his  bankeors,  draws  a  cheque  for  the 
amount,  and  gets  from  the  bankers  an  order  to 
transfer.  He  knows  he  cannot  by  merely  K^*>*^*«g  a 
cheque  to  the  Custom  House  people  obtam  a  releaaa 
of  the  goods,  they  are  not  entitled  to  take  a  cheque; 
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bat  if  he  gels  this  order  to  transfer  the  amoant  of 
the  duty  from  his  aoooiint  to  the  aocomit  of  the  Com- 
miBnoners  of  Onstoms,  then,  when  he  pnts  that  into 
the  hands  of  the  Custom  House  officer,  he  can  jret 
the  release  of  his  goods.  That  is  the  first  step.  &e 
merchant  goes  himself  to  the  bank,  gets  the  transfer 
order,  hands  it  to  the  Costom  House  officer,  and 
thereupon  obtains  the  release  of  the  goods.  The 
Custom  House  officer  for  his  own  purpose  then  hands 
that  to  the  bank,  and  gets  a  tnmsf  er  of  the  money 
from  the  account  of  the  merchant  to  the  account  of 
the  Commissioners. 

The  second  case  at  first  sight  looks  a  little  more 
faTourable  to  Mr.  Cohen's  argument.  The  second 
case  is  where  the  merchant  draws  a  cheque  and 
takes  the  cheque  to  the  Custom  House  officer ;  then 
the  Custom  House  officer  cannot  release  the  goods  on 
getting  the  cheque,  but  the  Custom  House  officer 
takes  the  cheque  to  the  bank  and  obtains  a  transfer 
order  himself ;  and  when  he  gets  the  transfer  order,  and 
not  before,  he  treats  himself  as  haying  been  paid  the 
duty,  and  then  he  gives  the  release  of  the  goods. 
Those  are  the  two  transactions,  and  when  they  are 
examined,  really,  it  seems  to  me,  one  of  them  is  not 
the  least  more  mourable  to  Mr.  Cohen's  contention 
than  the  other. 

Now,  looking  at  section  32,  does  this  document, 
the  tnmafer  order,  come  within  the  words  of  it  or 
not?  The  words  include,  amongst  other  things, 
"any  document  or  writing,  except  a  banknote, 
entitling  or  purporting  to  entitle  any  person,  whether 
named  tnerem  or  not,  to  payment  by  any  other  per- 
son of,  or  to  draw  upon  any  other  person  for,  any 
som  oJE  money."  Kow,  why  does  not  this  entitle  the 
Custom  House  officer  who  gets  Uie  transfer  order  to 
payment  of  the  money  therein  mentioned  ?  I  think 
it  does.  If  it  does  not,  it  certainly  comes  within  the 
other  branch,  because  the  moment  the  transfer  is 
effBoted  the  commissioners  would  have  the  right  to 
draw  upon  their  account  increased  hj  the  amount  of 
that  transfer,  and  therefore  it  would  entitle  them  to 
draw.  Now,  observe  the  words  are  only  a  document 
*'  entitling  or  purporting  to  entitle  any  person  to  draw." 
It  may  be  (one  can  imagine  such  a  case)  that  they 
never  could  draw  by  reason  of  their  account  being 
overdimwn  for  a  larger  amount  before  they  got  the 
transfer  order;  but  that  makes  no  di£Eiarence  what- 
ever— ^the  document  would  still  be  a  document  en- 
titling them  to  draw  if,  according  to  the  arranf^ement 
with  their  own  particnlar  bankers  on  theur  own 
account,  they  were  able  to  draw.  Therefore  I  have 
no  doubt  whatever  that  it  comes  within  one  or  other 
branch  of  that  part  of  section  32,  and  I,  speaking 
lor  myself,  should  be  n^er  indined  to  say  that  it 
was  a  document  entitLing  ^e  Commissioners  of 
Custcnna  to  pavment  rather  than  entitling  them  to 
draw,  beoause  drawing  is  an  incidental  thing  which 
follows  not  immediate^  upon  this  document,  but  upon 
the  transfer  obtained  under  the  document.  Supposmg 
this  dooument  were  given  and  the  goods  released,  and 
then  the  transfer  were  to  take  place,  would  not  that  be 
payment  ?  The  document  entitles  the  commissioners  to 
that  process,  and  if  the  transfer  took  place  it  would 
support  a  {ilea  of  payment  if  an  action  were  brought. 
Therefore  it  seems  to  me  clearly  to  be  a  document 
entitling  the  commissioners  to  payment.  Well, 
then,  certainly  it  entitles  them  to  payment  on  de- 
mand, and  the  Crown  does  not  daim  more  than  a 
penny  stamp  upon  it  as  a  bill  of  exchange  payable  on 
oemand. 

Then,  the  only  remaining  question  is,  Does  this  or 
does  it  not  come  within  theexemption  f  I  will  not  repeat 
what  has  been  said.  I  quite  affree  that  the  word 
"  remitted,"  if  it  stood  alone,  might  be  ambiguous, 
beoause  in  ordinary  buriness  transactions  it  is  used 


in  a  very  vague  way  and  in  a  very  large  sense.  A 
man  sends  hu  bill  in  with  a  note  saying  he  will  be 
obliged  by  a  remittance.  That  is  common  enough, 
and  there  the  word  is  used  undoubtedly  as  an  equiva- 
lent **for  payment."  But  does  it  mean  here  pay- 
ment to  anybodv  of  a  debt  P  Well,  I  think  it  does 
not.  The  words  are  evidently  limited.  It  is  not 
'*  for  the  purpose  of  remitting  money,"  but  it  is  ''  for 
the  sole  purpose  of  remittmff  money."  Now,  in 
either  of  uie  two  cases  which  I  have  thus  mentioned 
very  briefly  could  the  transfer  order  which  amounts  to 
pavment,  and  is  received  as  payment,  be  said  to  be 
"  for  the  sole  purpose  of  remitting  money "  to  an 
account  of  the  pubuc  revenue  P  It  seems  to  me  im- 
possible. I  think  the  second  case  is  the  stronger  of 
the  two  where  the  officer  of  Customs  receives  the 
cheque  himself,  takes  the  cheque  to  the  bank,  and 
instead  of  cashing  it  Rets  from  the  bank  the  transfer 
order,  and  by  means  ox  that  transfer  order  obtains  the 
transfer  from  the  account  of  the  merchant  to  the 
account  of  the  Commissioners  of  Inland  Revenue.  Is 
that  for  the  sole  purpose  of  remitting?  Until  he  gets 
the  transfer  order,  as  I  have  pointed  out  (and  it  is 
dearly  admitted),  he  cannot  release  the  goods.  He 
cannot  treat  the  dieque  as  payment.  He  might  pos- 
sibly obtain  cash  on  the  cheque,  and  then  release  the 
ffoods ;  but  he  does  not  do  that.  He  gets  the  trans- 
fer order,  and  upon  obtaining  the  transfer  order  he 
releases  the  goooi ;  therefore  uie  primary  function  and 
object  and  purpose  of  the  transfer  order,  even  in  that 
second  case,  is  to  pay  the  customs  duties  and 
obtain  release  of  the  goods.  It  is  a  secondary  pur- 
puse  that  it  also  enables  the  officer  to  pay  the  money 
m,  or  to  obtain  payment  of  the  money  into,  the 
account  of  the  Commissioners  of  Inland  Bevenue. 
l^e  truth  is  that  it  is  one  transaction  by  which  two 
objects  are  carried  out.  If  the  money  had  been  actu- 
ally paid  in  cash  into  the  hands  of  the  officer,  and  he 
had  thereupon  released  the  goods,  his  duty  would 
have  been  then,  using  the  word  ''remit"  in  its 
strictest  meaning,  to  have  remitted  the  money  to  the 
bank  account  of  the  Commissioners  of  Customs. 
Instead  of  going  through  the  two  operations, 
they  are  combined  in  one,  and  by  virtue  of  the 
order  for  transfer  the  payment  is  effected,  and  also 
subsequently,  or  at  the  same  time,  the  cash  is  passed 
to  the  account  of  the  Commissioners  of  Customs. 
Thraefore  it  seems  to  me  that  that  is  a  bill  of 
exchange  within  the  meaning  of  the  Act,  but  it  is 
quite  impossible  to  say  that  it  is  a  bill  drawn  ''  for 
Uie  sole  purpose  of  remitting  money  to  be  placed  to 
any  account  of  public  revenue." 

For  these  reasons  I  think  the  learned  jud(9;es  in  the 
court  below  were  quite  right  in  the  decision  they 
arrived  at,  and  that  this  appeal  must  be  dismissed. 

Smith,  L.J. — I  agree.  Lindley,  L.J.,  has  so 
entirely  expressed  my  views  on  this  case  that  I  shalli 
if  he  will  adow  me,  adopt  them  as  my  own.  I  have 
nothing  to  add,  except  that  the  appeal  must  be  dis- 
missed, and  with  costs. 

Solicitors,  Murray f  ffutching$,  Sterling^  dt  Murray  ; 
The  Solicitor  for  the  Inland  Revenue. 
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High  Ooubt. 


Ex  PABTB  The  Vigab  of  Chbist  Chttboh,  East  Grxbkwioh. 


High  Oottbt. 


Feb.  4. 


Chan.  Diy.  I 
North,  J.  I 

Ex  parte  The  Vioab  of  Ch&ist  Ghuboh,  Bast 
Gbbxnwioh. 
Ex  parte  The  London  County  Cottnoil.  (a.) 

Church  Building  Ads — Mortgage  by  vicar — Land  taken 
compuUorily — Money  in  court — Payment  ovA — 3  &  4 
Vict.  c.  60,  «.  19. 

SectUm  19  o/  3  (fe  4  Vid.  c  60  does  not  limU  the 
application  of  stMrplua  land  originally  given  for  a  church 
eite  and  not  required^  or  of  the  money  representing  such 
land,  to  purposes  from  which  the  incumbents  in  succession 
shaU  have  the  h&^fit  or  derive  income,  hut  the  Ecdesi^ 
astioai  Commissioners  may  apply  such  land  or  money  to 
purjfoses  from  which  the  successive  incumbents  would  not 
derive  benefit  or  income. 

Held,  therefore,  that  the  court  would  order  payment 
out  of  a  fund,  representing  such  surplus  land,  to  be 
applied  in  paying  off  a  mortgage  made  by  the  vicar  in 
tXrder  to  provide  a  vicarage  and  in  -executing  repairs  to 
the  church,  the  proposed  application  of  the  fund  having 
been  approved  by  the  Ecclesiastical  Commissioners. 

SommoiiB. 

In  1846,  by  deed  poll,  the  trustees  of  Sir  John 
Morden's  Chfuity,  onder  the  authori^  of  the  Church 
Building  Acts,  granted  to  the  Ecclesiastical  Commis- 
sioners  a  piece  of  land  at  East  Greenwich  for  the 
purpose  of  building  a  church  under  the  proTisions  of 
the  said  Acts.  On  this  site  a  churdi  had  beoi 
accordingly  built  and  duly  consecrated,  but  the  en- 
closure surrounding  the  church  had  not  been  conse- 
crated. 

In  1882  the  yicar  borrowed  £600  from  Queen 
Anne's  Bounty  for  the  purpose  of  providing  a  yicar- 
age,  and  he  had  executed  to  the  goyemors  of  the 
Bounty  a  mortgage  of  the  glebe,  tithes,  rents,  &o.,  to 
secure  the  repayment  of  the  said  sum. 

In  1891  the  London  County  Coimcil,  under  powers 
contained  in  the  Thames  Tunnel  Act,  purchased  fioui 
the  yicar  part  of  the  unconsecrated  ground  surround- 
ing the  church.  The  price  was  fixed  by  arbitration, 
and  the  same  was  paid  into  court.  Fart  of  this  sum 
had  been  awarded  to  meet  necessary  expenditure  on 
the  church  caused  by  the  taking  of  the  land  by  the 
Council,  and  had  been  already  paid  out  to  the  yicar. 

In  1895  the  Ecclesiastical  Commissioners,  acting 
under  section  19  of  3  &  4  Yict.  c.  60,  an  Act  to  further 
amend  the  Church  Building  Acts,  directed  that,  sub- 
ject to  such  costs,  as  the  court  might  direct  to  come 
out  of  the  fund  in  court,  £250  should  be  paid  to 
Queen  Anne's  Bounty,  being  the  balance  due  on  the 
mortgage,  which  was  repayable  by  yearly  instalments 
extending  oyer  thirty  years,  and  that  the  residue 
should  be  paid  to  the  yicar  for  the  repair  of  the 
church.  The  trustees  of  Morden  CoUege,  as  repre- 
senting the  successors  of  the  donors  of  the  site, 
consented  to  the  proposed  application  of  the  money. 
The  question  on  the  summons  was  whether  the  money 
could  be  api^ied  as  proposed. 

The  material  parts  of  section  19  of  3  &  4  Vict  c 
60  are  as  follows :  ''  And  be  it  enacted  that  in  eyery 
case  in  which  any  grant  shall  haye  been  or  shall  l>e 
made  of  any  land  or  ground  to  the  said  Commis* 
sioners  for  any  of  the  purposes  of  the  said  redted 
Acts  or  any  of  them  .  .  .  and  in  which  the  said 
Commissioners  shall  determine  to  apply  a  part  only 
of  such  land  or  ground  to  any  of  the  purposes  of  the 
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said  recited  Acts  or  any  of  them,  it  shaU  be  lawful 
for  the  said  Commissioners,  and  they  are  hereby 
authorised  and  empowered,  ...  to  sap'plj  any 
part  of  such  land  or  ground  which  shall  not  haye 
been  or  shall  not  be  applied  by  the  said  Commis- 
sioners for  the  purposes  of  the  said  recited  Acts  or  ci 
any  of  them  to  any  other  ecclesiastical  purpose,  either 
as  glebe  or  otherwise,  for  the  use  of  the  incumbent  or 
minister  of  the  parish,  place,  or  district  in  which  sooh 
land  or  ground  is  situate,  or  for  the  purpose  of  any 
parochial  or  charitable  school  or  any  other  charitable 
or  public  purpose  relating  to  any  such  parish  or 
place.    •    .    •" 

Dibdin,  for  the  yicar. — ^Under  this  section  the  Com- 
missioners could  haye,  with  the  consent  of  the  donors, 
as  the  land  is  not  required  for  the  site  of  a  church, 
directed  it  to  be  applied  for  any  other  eodesiastical 
purpose,  and  this  money  represents  the  land  and  can 
be  deidt  with  in  the  same  way. 

Kenyon  Parker,  for  the  County  CounaiL 

NoBTH,  J.,  read  section  19  of  3  &  4  Vict  c  60, 
and  continued  :^1  thought  at  first  that  there  might 
be  a  difficulty  in  directing  under  this  section,  just  as 
there  is  a  difficulty  under  the  Lands  Clauses  Act,  that 
money  arising  from  the  sale  of  land  should  be  aj^died 
in  payment  of  instalments  due  on  the  mortgage  to 
Queen  Anne's  Bounty.  I  am  of  opinion,  howeyer, 
that  this  section  is  wider  than  section  69  of  the  Lands 
Clauses  Act.  The  court  is  not  dealing  with  part  of 
the  estate  of  the  Church,  not  part  of  the  estate 
belonging  to  the  Establishment,  whether  it  is  used 
for  a  church,  churchyard,  or  yicarage,  or  any  other 
such  purpose ;  but  it  is  dealing  with  money  represent- 
ing land  which  has  neyer  been  applied  to  any  such 
purpose,  though  the  application  to  such  purpose  was 
contemplated.  But  when  the  ecdesiasticai  authorities 
changed  their  minds  about  it  the  land  became  a  sort 
of  windfall  so  to  speak— not  part  of  the  estate,  but  an 
accretion  to  the  estate  which  can  be  dealt  with  under 
section  19.  No  doubt  the  Commissioners  might  under 
this  section  say  that  the  land  should  be  uMd  as  part 
of  the  glebe,  when,  of  course,  it  would  continue  for 
eyer  to  be  used  for  the  benefit  of  the  suooesstre 
incumbents.  It  first  appeared  to  me  that  what  was 
contemplated  by  section  19  must  be  of  such  a 
character  that  the  yicars  in  succession  would  haye  tbo 
benefit,  which  could  not  be  if  the  money  now  in 
question  were  applied  in  partly  paying  off  a  char^^ 
which  the  incumbent  would  haye  to  pay  out  of  his 
own  pocket  if  be  liyed  long  enough,  or  which  tlie 
succeeding  incumbent  would  haye  to  do  if  the  first 
died  before  the  charge  was  exhausted.  But  I  think 
the  words  of  section  19  are  not  so  limited.  The  section 
says  ''  to  any  ecclesiastical  purposes,  either  as  giebe 
or  otherwise,  for  the  use  of  tne  mcumbent  or  "^^"^^Vy 
of  the  parish,  place,  or  district  in  whkk  such  Imiud 
or  ground  is  situate."  The  Commissioners  oonaider 
that  they  haye  power  to  apply  it  for  the  present 
purposes,  and  I  haye  no  doubt  from  their  i^^royal, 
that  is  the  best  purpose  to  which  they  can  apply  it. 
I  think  that  the  purpose  comes  within  the  minming 
of  the  words  that  I  haye  just  read.  This  yiew  is 
strengthened  by  remaining  words  of  the  seotkn, 
which  say  "for  the  purpose  of  any  parochial  or 
charitable  school  or  any  other  charitable  or  pabho 
purpose  relating  to  any  such  parish  or  place.'*  That 
womd  coyer  something  out  of  which  the  inoiunbent 
would  ^  no  income  whateyer.  I  think,  therefore, 
that  tms  is  an  ecclesiastical  purpose,  and  as  the 
Commissioners  haye  directed  it  to  be  so  i^>plied  it 
must  be  so  applied. 

Solicitors,  Saw  A  Son ;  Solicitor  to  London  Comm^ 
Council. 
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Syhbs  V,  Syicbs. 


Chan. 


High  Coxtbt. 


North,  jT'  }  ^®o-  10,  21. 

Stmbs  v.  Syhbs.  (a.) 
4KP<Hn^9iMn<  —  Validity —  Bemotenesa  —  Contingent  re- 
nuUnder. 

An  appointment  of  real  estate  under  a  power  in  a 
marriage  eettlementf  of  which  the  appointors  were  tenants 
for  life,  was  made  to  the  use  of  A.,  B,,  and  C.  {children 
then  living  of  a  eon  of  the  appointors),  and  to  all  other 
the  children  of  the  said  son  who  should  happen  to  he 
living  at  the  death  of  the  survivor  of  the  appointors, 
and  to  the  heirs  and  assigns  of  such  of  them  as  should 
attain  twenty 'five;  with  a  proviso  that  if  the  appoint- 
ment  to  the  after-horn  children  of  the  son  should  fail^ 
the  deed  should  operate  as  an  appointment  in  fee  to  A., 
B.,  and  C,  or  sueh  of  them  cu  should  attain  twenty-five. 
Subsequently  to  the  Mopointment  four  other  children  were 
hem  to  the  son.  TKBy  hud  not  attained  twenty-five  at 
the  death  of  the  surviving  tenant  for  life,  hut  A.,  B.,  and 
C.  had. 

Held,  to  create  legal  contingent  remainders  to  take  effect 
upon  the  death  of  the  survivor  of  the  appointors  ;  and 
that  the  seven  children  of  the  son  took  estates  for  life, 
with  remainders  in  fee  to  A,,  B,,  and  C.  as  tenanU  in 
comrmon. 

In  re  Leohxnere  and  Uoyd,  18  Ch,  D.  528,  30  IT.  B, 
Dig.  225,  distinguished. 

Special  oase  stated  under  the  provisions  of  ord. 
34,  r.  1,  to  have  determined  the  yalidity  and  effect  of 
an  appointment  porportiii^  to  haye  been  made  in 
porsnanoe  of  a  power  in  a  marriage  settlement.    * 

By  an  indenture,  dated  the  3rd  of  February,  1819, 

being  the  marriage  settlement  made  in  contemplation 

of  the  marriage  of  David  Symes  and  Ann  Symes,  his 

wife,   one   undivided  fourth   part  or  share  of  the 

lands    and    hereditaments  therein   mentioned,    was 

limited  to  the  use  of  the  husband  and  his  assigns 

during  his  life,  and  from  and  after  his  decease  to 

the  nae  of  trustees  their  heirs  and  assigns  during 

the    Hves  of   David  Symes  and   AnnSymes   imd 

the    life   of  the   survivor   of  them   upon  trust  as 

therein  mentioned;  and  after  the  determination  of 

the  Hfe  estate  of  the  said  David  Symes,  and  after  the 

deoease  of  the  said  Ann  Symes,  to  the  use  of  trustees 

for  the  term  of  1,000  years  upon  certain  trusts  therein 

mentioned,  whidi  never  arose;  and  subject  to  the 

said    terms    and   the   trusts   thereof,    to    the    use 

of    sudh    child    or   children    of    tiie    said    David 

Symes,  by  the  said  Ann  Symes,  or  the  issue  of  any 

SQch  child  or  children,  which  issue  should  be  living 

daring  the  joint    lives   of  David  Symes  and    Atiti 

Symes  for  such  estate  or  estates,  and  on  or  at  sudh 

age  ofT  respective  ages  in  such  manner,  and  if  more 

than    one  in  such  shares  and   proportions   as    the 

said   David  S^rmes  and  Ann  Symes   should  jointly 

during  their  joint  lives  by  any  deed  appoint;  and 

in  default  of  or  subject  to  any  such  appointaient 

to  the  use  of  the  first  and  every  other  the  son  or  sons 

of  the  said  David  Symes  l^  the  said  Ann  Symes 

begotten  or  to  be  begotten  successively  in  tail  male 

widi  remainder  over.- 

There  was  only  one  child  of  the  marriage— viz., 
John  David  Symes  (the  elder),  who  marriedm  1843, 
and  three  children  only  of  his  marriage  had  been 
bcmi  and  were  in  existence  at  the  date  of  the  deed 
poU  hereinafter  mentioned^viz.,  John  David  Symes 
^e  younger),  William  Henry  Symes,  and  Mary 
JSlizabeth  Symes.  Four  other  children  were  bom 
sohaeguently. 

B^  a  deed  poll  of  the  2nd  of  September  1848, 
I>avid  Symes  and  Ann  Symes,  in  exercise  of  the 

(a.)  Beported  by  B.  Sillbm,  Esq.,  Barristor-at- 
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powers  given  to  them  by  the  said  hereinbefore  stated 
mdenture,  jointly  appointed  that  tiie  said  share 
should  from  and  immediately  after  the  decease  of  the 
survivor  of  them  be  to  the  use  of  John  David 
Symes  (the  younger)  William  Henrv  Symes,  and 
Mary  Elizabeth  Symes,  and  all  other  the  child 
and  children  of  John  David  Symes  (the  elder) 
who  should  happen  to  be  living  at  the  decease 
of  the  survivor  of  the  said  David  Byrnes  and  Ann 
Symes,  and  to  the  heirs  and  assigns  of  such  of 
them  as  should  attain  the  age  of  twenty-five  :?eais 
equally,  as  tenants  in  common,  and  not  as  joint 
t^ants;  but  in  case  either  of  them  the  said  John 
David  Symes  (the  younger),  William  Henry  Symes, 
and  Mary  Elizabeth  Symes,  and  any  such  other  child 
or  children  as  aforesaid  should  depart  this  life  under 
the  age  of  twenty-five  years,  then  immediately  after 
such  his  or  her  decease  to  the  use  of  the  survivors  or 
other  of  them  then  his  or  her  heirs  and  assigns ;  and 
such  deed  poll  further  provided  that  in  case  the 
appointment  intended  to  be  thereby  made  to  or  in 
favour  of  the  after-bom  diildren  of  the  said  John 
David  Symes  (the  elder)  should  from  any  cause  fail  of 
effect,  then  David  Symes  and  Ann  Symes,  in  further 
exercise  of  their  said  power,  further  declared  and 
appointed  that  the  deed  should  operate  as  an  appoint- 
ment of  the  said  hereditaments  to  Uie  said  John 
David  Symes  (the  younger),  William  Henry  Symes, 
and  Mary  Elizabeth  Symes,  or  such  of  them  as  ^onld 
attain  twenty-five  years  as  aforesaid,  their  several 
and  respective  heirs  and  assigns. 

David  Symes  died  on  the  24th  of  May,  1867 ;  John 
David  Symes  (the  elder)  died  on  the  3rd  of  May, 
1863;  Ann  Svmee  died  on  the  5tii  of  November, 
1873,  and  at  her  death  there  were  then  living  seven 
children  (including  the  three  mentioned  in  the  deed 
poll  of  1848)  of  J.  D.  Symes  (the  elder),  but  the 
above-mentioned  three  only,  had  then  attained 
twenty-five  years. 

John  David  Symes  (the  younger)  died  on  the  19th 
of  June,  1893,  having  devised  all  his  real  estate  to 
his  wife.    He  had  no  male  issue. 

William  Henry  G^ee  died  on  the  25th  of  June, 
1892,  having  devised  his  real  estate  to  trustees ;  the 
plaintiff,  bom  on  the  Uth  of  January,  1879,  was  his 
eldest  son,  and  was  the  heir  in  tail  male  of  John 
David  S^es  (the  elder). 

Frederick  George  Symes,  another  of  the  sons  of 
J.  D.  Symes  (the  elder),  died  on  the  21st  of  July, 
1894,  having  devised  his  real  estate  to  a  trustee. 

From  the  death  of  Ann  Symes  each  of  the  seven 
children  of  J.  D.  Symes  (the  elder)  or  their  heirs  and 
devisees  had  been  in  uninterrupted  and  undisputed 
enjoyment  and  receipt  of  an  equal  seventh  part  of 
the  rents  and  profits  of  the  share. 

Vernon  Smith,  Q.O.,  and  Waggett,  for  plaintiff, 
contended  that  the  appointment  was  in  favour  of  the 
children  during  their  lives  in  equal  shares,  and  then 
that  there  was  a  contingent  remainder  to  sudi  of 
them  as  attained  twenty-five,  their  heirs  and  assigns, 
which  limitation  would  be  bad  because  too  remote : 
In  re  Atkinson,  40  W.  B.  666,  [1892]  3  Oh.  52 ;  Blight 
V.  EaHnoll,  30  W.  B.  513,  19  Oh.  D.  294. 

Swinfen  Eady,  Q.C.,  and  Curtis  Price,  for  defen- 
dants, the  representatives  of  deceased  sons  and  the 
four  daughters. — ^The  alternatives  are  an  estate  for 
life  which  merges  in  fee  at  twenty-five,  or  an  estate 
for  Hfe,  remainder  in  fee  not  coalescing.  Wo  con- 
tend the  estates  do  coalesce. 

Vernon  Smith,  Q.C.,  in  reply,  cited  Be  Frost,  38 
W.  B.  264,  43  Oh.  D.  246. 

NoBTH,  J. — ^The  question  in  this  case  is.  What  is 
the  true  construction  of  the  deed  of  appointment  of 
the  2nd  of  September,  1848  f 
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Mrs.  Symes  samyed  her  husband,  and  the  appoint- 
ment took  effect  in  possession  at  the  date  of  her  death 
on  the  5th  of  November,  1873.  There  were  seren 
children  of  the  only  son  of  the  maniage,  all  of  whom 
were  living  at  her  death.  The  three  ^der  children 
were  bom  before  the  appointment,  and  had  at- 
tained twenty-five  before  Mrs.  Symes*  death, 
the  other  four  were  not  bom  till  after  the  appoint- 
ment, and  at  her  death  had  not  attained  twenty- 
five. 

The  first  limitation  in  the  appointment  with  which 
we  have  to  deal  is  dearly  a  legal  contingent  re* 
mainder.  It  is  to  the  use  of  the  children  of  the  son 
who  shotdd  be  living  at  the  death  of  the  survivor  of 
the  husband  and  wife,  and  that  is  perfectlv  good 
because  it  must  vest,  if  it  vests  at  all,  upon  the  death  of 
Mrs.  Symes,  the  tenant  for  life,  and  sne  was  living  at 
the  date  of  the  settlement.  The  grandchildren  who 
were  living  at  her  death  are  to  take  immediate  vested 
interests,  and  that  is  a  perfectlv  good  lesal  limitation. 
It  was  clearly  intended  that  they  shouM  take  imme- 
diate interests,  and  their  interests  are  obviously  life 
estates,  for  there  are  no  words  of  inheritance,  and  by 
virtue  of  the  subsequent  clause  the  interest  of  any  of 
the  grandchildren  who  may  die  under  twenty-five  comes 
to  an  end.  Then  there  is  a  Limitation  in  remainder  to 
the  heirs  and  assigns  of  such  grandchildren  as  shall 
attain  twenty-five.  This  is  not  a  limitation  to  the 
same  class  as  that  to  which  the  life  estates  have  been 
limited.  It  is  a  limitation  in  fee  to  such  members  of 
the  previouslv  named  class  as  shall  attain  twenty- 
five.  It  might  include  all  the  members  of  the  pre- 
vious dass,  but  it  is  a  different  class.  This  limitation 
is  dearlv  a  contingent  remainder,  and  it  must  vest  or 
fail  at  the  time  when  the  prior  Ufa  estate  comes  to  an 
end,  that  is  upon  the  death  of  Mrs.  Svmee,  and  it 
would  vest  in  those  granddiildren  who  had  attained 
twenty-five  at  the  time  at  which  it  must  either  vest 
or  fau.  It  is  dear,  therefore,  that  the  remainder 
vested  upon  the  death  of  Mrs.  Symes  in  those  three 
grandchildren  who  had  then  attuned  twenty-five,  to 
the  exdusion  of  the  other  four. 

There  are,  no  doubt,  oases  in  whidi  words  similar  to 
those  of  the  present  appointment  have  been  construed 
as  an  executory  devise,  and  not  as  a  contingent 
remainder;  but  that  was  because  in  the  instruments 
there  in  question  there  were  words  which  showed  that 
the  limitations  were  dearly  intended  to  operate  as 
executory  devises.  In  the  present  case  there  are  no 
words  which  justify  me  in  construing  the  limitations 
as  executory  uses.  [The  learned  judge  refened  to 
the  judgment  of  Jessd,  M.B.,  in  Be  Lechmere  and 
Lloyd.  18  Gh.  D.  528,  30  W.  B.  Dig.  225,  and  said 
that  the  very  case  which  had  now  arisen  had  been 
put  there,  and  then  continued: — ]  The  prindple 
of  this  decision  was  followed  in  Miles  v.  Jarvia^ 
24  Ch.  D.  638,  32  W.  B.  Dig.  231,  and  in  Dean 
V.  Dean,  39  W.  B.  568,  [1891]  3  Ch.  150.  And, 
as  the  condition  of  attaimn^f  the  prescribed  a^e 
must  be  fulfilled  at  the  determmation  of  the  prior  life 
estate,  it  is  immaterial  whether  the  prescribed  age  is 
twenty-one  or  twenty-five.  The  appointment  in  this 
case  is  therefore  complete,  and  nothing  fails  to  take 
effect.  Each  of  the  seven  grandduloren  takes  one- 
seventh  of  the  estate  for  life,  with  remainder  in  fee  to 
the  three  dder  granddiildren,  in  equal  shares  as 
tenants  in  common.  The  proviso  shows  an  obvious 
intention  that  if  all  the  seven  granddiildren  could  not 
take,  at  any  rate  the  three  who  were  living  at  the 
date  of  the  appointment  should  do  so.  The  result  is 
therefore  that  the  granddiildren  who  had  not 
attained  twenty-five  at  the  date  of  the  death  of  the 
tenant  for  life  take  estates  for  life  only  as  tenants  in 
common,  and  not  as  joint  tenants ;  each  taking  one- 
seventh  nbmx^  of  the  property.     In  the  case  of  the 


three  who  take  remainders  in  fee  their  respective  life 
estates  will  merge  in  such  remainders. 

Solidtors,  Ou&ooUe,    Wadham^A  Bradbury;  Yarde 
ds  Loader. 


^an.  Div.)  March  26,  27;  May  19. 

Stirling,  J. ) 

In  re  Lloyd  and  the  Nobth  London  Bailwat.  (a.) 

Bailway  company— Compfdwry  purchase  of  leaseholds-- 

Payment  of  purchase  money  into  and  out  of  eouri-- 

Charges  and  expenses  incident  to — Letters  ofadmimu» 

tratum—Lands  Clauses  Act,  1845  (8  Vict,  c  18),  s.  80. 

A  railway  company  purchased  under  their  compulsory 
powers  leaseholds  which  were  bequeathed  by  the  wiU  of 
A.  in  trust  for  B.  for  life,  remainder  to  C.  ahsoMefy, 
and  the  purch<ue  money  was  faid  inio  court,  C,  having 
died  intestate,  and  an  order  having  been  made  for  pay- 
ment out  of  the  money, 

Held,  thai  the  cosU  of  taking  out  adminietroHon  to  V. 
must  be  borne  by  the  company, 

Bx  parte  Bldly,  31  L.  B.  Ir.  137,  41  W.  B,  Dig. 
m,fdlowed. 

Held,  also,  that  the  company  were  not  liable  to  pay  the 
costs  of  taking  out  administration  de  bcmis  non  to  the 
estate  of  A, 

This  was  a  summons  by  the  railway  oonmany  to 
vary  the  certificate  of  the  taxing  master,  and  nysed 
the  question  by  whom  were  the  oosts  of  taking  oat 
certain  letters  of  administration  to  be  borne. 

In  1867  theNorth  London  Bailw»y  Go.  took  certain 
leasehold  property  forming  part  of  the  estate  of  a 
testator  who  died  in  1858,  and  by  whose  will  the 

Property  in  question  stood  limited  to  the  testator's 
aughter,  M.  A.  Lloyd,  for  life,  and  subject  thereto 
to  fdl  his  children  and  the  diildren  of  a  doceaswl 
daughter  absolutely.  ^ 

^e  purchase  money  for  the  propert?  was  paid  into 
court  by  the  company,  and  on  the  23ra  of  Novembsr, 
1868,  an  order  was  made  for  the  investment  ci  the 
fund  and  payment  of  tile  dividends  to  the  tenant  for 
life  on  a  petition  to  which  M.  A.  Lloyd  and  the 
executors  of  the  testator  were  parties. 

On  the  death  of  the  tenant  for  life  in  1892  the  fund 
became  divisible  into  deven  shares. 

The  executors  and  all  the  original  legatees  luid  died 
after  the  payment  into  court. 

In  March,  1895,  an  order  was  made  for  the  diita- 
bution  of  the  fimd  amongst  the  legal  petsonal  repre- 
sentatives of  the  deceased  legatees,  and  for  Uie  p^- 
ment  of  the  costs  by  the  compairv  in  aooordanoe  win 
the  provisions  of  the  Lands  COanses  OoneoHdatiaB 
Act,  1845. 

In  taxing  the  costs  the  taxing  master  had  allowed 
(1)  the  oosts  of  obtaining  letters  of  administraUosi  de 
bonis  non  to  the  estate  of  the  testator,  and  (2)  tfai 
costs  of  obtaining  letters  of  administntkm  to  the 
estates  of  the  deceased  legatees. 

The  company  objected  to  these  aUowanoea  and  took 
out  this  summons  to  have  the  oertifioate  ol  tiie  taxiqg 
master  varied. 

Hastings,  Q.C,  and  B.  F,  Norton,  for  the  oompaay, 
armed  that  in  ndther  case  were  the  costs  '*  ohaigeii 
and  expenses  inddent  to  "  the  obtaining  peyment  oat 
of  court.  It  would  have  been  necessary  to  take  oat 
administration  to  these  deceased  persons  eren  if  tbi 
land  had  not  been  taken  by  the  company. 

They  referred  to  In  re  Liverpool  Imiprtwemeai  Ad, 

(a.)  Beported  by  W.  Soott  TnoMPSOir,  Baq.,  Bsr^ 
rister-at-Law. 
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High  Coxtbt.      In  bb  Lloyd  and  thb  Nobth  London  Bailvay.— Boyill  v,  Endlb.      High  C!ox7BT. 


16  W.  E.  667,  L.  B.  5  Bq.  232;  Ex  parte  Kelly,  31 
L.  B.  It.  137,  41  W.  B.  Dig.  113. 

Sheldon,  for  the  respondents,  argued  that  the 
company  ought  to  bear  all  the  costs  in  question,  for  if 
the  ccHnnanjr  had  not  taken  the  land,  the  parties 
interostea  might  yerjr  well  have  dispoised  with  the 
neoessity  of  taking  out  these  admmistrations :  Be 
Oregmmh  TrueU,  13  W.  B.  193;  2  De  G.  J.  &  S.  428; 
In  re  Bareham,  29  W.  B.  525.  17  Ch.  D.  329 ;  In  re 
Brooehooft'e  StUlemeni,  37  W.  B.  744,  42  Ch.  D.  250; 
In  re  Olive's  EekUe,  38  W.  B.  459,  44  Ch.  D.  316 ; 
Ex  parte  Kelly  is  not  distinguishable  from  this  case ; 
ExparU  Borke,  [1894]  1  t/B.  146. 

HaeUngs,  Q.C,  replied. 

Sttbung,  J. — ^This  is  a  summons  to  vary  the  tax- 
ing master's  certificate  made  upon  a  taxation  of  costs 
under  the  Lands  CUuses  Act,  1845.  [His  lordship 
stated  the  facts.]  As  to  the  cost  of  obtaining  ad- 
ministration to  the  testator,  I  cannot  see  how  this  can 
be  chargeable  against  the  company,  and  I  think  that 
those  costs  must  be  disallowed. 

There  is  much  more  difficulty  as  to  the  costs  of 
obtaining  letters  of  administration  to  the  estates  of 
the  deceased  beneficiaries.      They  are  not  claimed 
under  the  82nd  section,  which  rebates  to  the  costs  of 
making  out  the  title,  but  under  section  80,  the  question 
beii^    whether    these    are   charges    and   expenses 
inciaent  to  the  payment  of  this  money  out  of  court. 
It  was  urged,  howerer,  that  letters  of  administration 
would  have  been  equally  necessary  if  these  leaseholds 
had  never  been  taken  by  the  company ;  and  in  reply 
to  that  it  was  said  that  the  beneficiaries  might  in  that 
event  have  simply  gone  into  possession,  and  obtained 
payment  of  the  rents  to  themselves  without  ever 
perfecting  their  l^gal  title.    There  does  not  appear  to 
be  any  Roglish  case  exactly  in  point;  but  two  Irish 
decisions  were  referred  to — ^namely.  Ex  parte  Kelly 
and  Ex  parte  Borke.    It  seems  to  me  that  the  former 
of  those  cases  does  decide  the  point.     There  money 
was  paid  into  court  by  a  railway  company  under  the 
Lan^  danses  Act,   1845,  in   respect  of  leasehold 
premises.      Persons   nUimiTig  under    the   marriage 
settlement  of  their  father,  then  decMsed,  applied  for 
payment ;  but  the  court  decided  that  other  children, 
then  dead,  and  of  whom  there  were  no  personal 
representatives,    had   taken    vested    interests,    and 
declined  to  pay  out,  until  administration  had  been 
taken  to  their  estates.    One  of  the  applicants  there- 
upon took  out  administratbn  to  the  deceased  children 
and  obtained  payment  of  the  fund,  and  it  was  held 
that  the  company  should  pay  the  costs  of  obtaining 
these  administrations.    The  second  case  is  less  directly 
in  point  because  the  Master  of  the  Bolls  in  Ireland 
appears  to  have  decided  it  upon  the  special  circum- 
stances.   He  begins  by  saying  that  he  did  not  intend 
to  lay  down  any  general  rule ;  but  he  does  make  some 
general  observations,  for  at  page  152  he  says :  "  I  do 
not  see  any  hardship  in  construing  section  80  of  the 
LAnds  Clauses  Acts,  1845,  as  it  has  been  construed  in  the 
oases  in  this  country  and  in  England,  whic^  have  beoi 
referred  to  by  counseL    It  must  be  remembered  that 
an  owner  of  property  may  be  quite  content  to  remain 
with  his  title  as  it  is,  and  may  not  care  to  make  it 
better.    But  if  his  land  is  taken  from  him  compul- 
eorily  he  has  to  ffo  further,  and  must  show  at  least 
something  more  Sian  a  holding  title." 

I  confess  that  I  am  not  sure  that  apart  from  these 
two  cases  I  should  have  arrived  at  the  same  condu- 
saon ;  but  in  a  matter  of  this  sort  it  is  very  important 
that  the  practice  should  be  uniform,  and  I  accordingly 
follow  them.  As  to  these  costs,  therefore,  the  deci- 
sion of  the  taxing  master  must  be  affirmed. 

Solioitors,  Burchell  db  Co. ;  Sanderson,  Holland,  ds 
Oo. 


March  3. 


Chan.  Div.      | 
Kekewich,  J.    ) 

BoYiLL  V.  Endlb.  (a.) 

Mortgage — Mortgagee    in    possession — Bepayment — Six 
months'  notice  or  interest, 

A  mortgagee  who  takes  possession  is  not  entitled  to 
notice  or  interest  in  lieu  of  notice,  when  the  principal 
interest  and  costs  have  been  tendered,  eve.%  though  the 
tender  is  before  the  day  fixed  for  payment  in  the  deed, 
as  entry  irio  possession  is  equivalent  to  a  demand  for 
payment. 

Action. 

This  was  a  redemption  action  in  which  the  plaintiff 
held  second  and  fourth  mortgages  of  certain  premises 
held  by  one  Jones,  under  a  building  aneement  in 
respect  of  which  the  defendants  Messrs.  Elliott  held 
the  first  and  third  mortgaffes. 

The  first  mortgage  was  dated  in  September,  1894. 

Messrs.  Elliott  entered  into  possession  of  the 
premises,  and  expended  moneys  m  completing  two 
unfinished  houses,  and  they  received  the  rents  of  the 
houses  that  were  finished  and  occupied. 

On  the  22nd  of  February,  1895,  the  plaintiff 
tendered  to  the  Messrs.  Elliott  the  amount  of  their 
principal,  interest,  and  costs  to  date;  but  they  refused 
the  t^der  on  the  ground  that  the  plaintiff  was  not 
entitled  to  tender  payment  before  the  date  fixed  in 
the  deed — ^viz.,  six  months  from  the  date  of  the  mort- 

The  plaintiff  thereupon  commenced  redemption 
proceedings. 

Elgood,  for  plaintiff. — Messrs.  Elliott  having  taken 
possession  are  bound  to  accept  payment  of  their 
principal,  interest,  and  costs,  notwithstanding  the  date 
for  redemption  has  not  arrived.  Where  the  mort- 
gagee pnxMeds  to  enforce  his  security  the  mortgagor 
may  pay  at  once  without  notice  or  interest  in  lieu  of 
notice :  Be  Akock,  PrestoU  v.  Phipps,  23  Ch.  D.  372, 
32  W.  B.  Dig.  137 ;  LeUs  v.  Hutchins,  L.  B.  13  Eq.  176, 
20  W.  B.  Ch.  Dig.  7 ;  Banner  v.  Berridge,  29  W.  B.  844, 
18  Ch.  D.  254;  Smith  v.  Smith,  40  W.  B.  32,  [1891] 
3  Ch.  550.  Brown  v.  Cole,  14  Sim.  427,  does  not 
apply  as  the  mortgagee  there  had  taken  no  proceed- 
ings. 

E,  Ford,  for  the  defendants  Messrs.  Elliott. — Brown 
V.  Cole  is  in  point. 

Elgood  replied. 

Kbkbwioh,  J. — ^It 
that   if  a  mortgagee 

recover  his  mon^,  the  mor%agee  cannot  refuse 
tender  of  his  principal,  interest,  and  costs,  on  the 
ground  that  he  is  entitled  to  six  months'  notice. 
The  mortgagee  has  taken  steps  to  compel  payment  of 
the  debt,  and  is  therefore  not  entitled  to  the  interest 
in  lieu  of  notice.  Now,  is  entering  into  possession 
taking  proceedings  to  compel  payment  of  uie  debt  P 
It  appears  to  me  that  although  the  case  is  not  actually 
covexed  by  authority  yet  it  is  in  principle,  and  that 
a  mortgagee  cannot  enter  into  possession  for  his  own 
benefit  and  then  say  he  is  entitled  to  remain  in  the 
position  of  a  mort^^agee  out  of  possession  and  ask  for 
the  interest  or  notice.  The  positions  are  inconsistent, 
and,  in  my  opinion,  the  mortgagee  by  taking  possee- 
sion  says  he  requires  payment.  Nor  do  I  think 
Brown  v.  Cole  makes  any  difference,  for  that  case 
decides  that  a  mortgagor  cannot,  before  the  time 
limited  for  payment  to  Sie  mortgagee  expires,  either 
insist  on  acceptance  of  a  tender  of  the  money  or  take 

(a.)  Beported  by  F.  T.  Duka,  Esq.,  Barrister- 
at-Law* 


from  the  authorities 
proceedings  in  court  to 
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proceedings  to  redeem.  But  that  is  beosuse  durmg 
that  time  the  mortgage  must  remain  as  a  security 
for  the  money  advanced,  and  it  is  not  competent  for 
the  mortgM^  or  the  mortga^r  to  distiirb  that 
reUtion.  If  the  mortgagee  himself  disturb  that 
relation,  he  cannot  insist  on  notice  and  no  interest  is 
payable  in  lieu  thereof. 

Solicitors,  Elgood  &  MoyU  ;  BramaU,  White,  &  Saun- 
ders, 


'■] 


May  19. 


Q.  B.  Divc 

(Lord  Bussell  of  Killowen, 
C.J.,  and  Wills,  J.) 
Lb  Neve  Foster  {Appellant)  v,  Fype  and 
Proctor  {Respondents),  (a.) 
Mines — Justices— Offences  against  the  Mines  Act,  1872 
—Proceedings  instituted  by  the  Inspector  of  Mines- 
Information  laid  by  his''  agent  ''—Jervis's  Act,  1848 
(11  &  12  Vict.  c.  43),  M.  10,  16— Metalliferous  Mines 
Regulation  Act,  1872  (35  &  36  Fid.  c.  77),  ss,  33,  36. 

Notwithstanding  section  35  of  the  Metalliferous  Mines 
Regulation  Act,  1872,  an  information  for  an  offence 
against  that  Act  can,  having  regard  to  section  10  of  11 
&  12  Vid,  c.  43  {Jeroi£s  Act),  he  laid  by  an  inspector  of 
mines  through  an  agent  lawfully  authorial  in  that 
behalf  by  him. 
Special  case  stated  by  the  justices  of  Carnarvon. 
The  short  point  was  whether  an  inspector  of  metal- 
liferous mines  could  lay  an  information  under  the 
Metalliferous  Mines  Begulation  Act,  1872,  by  an 
agent,  or  whether  tlie  provisions  of  section  6b  of  that 
Act  excluded  the  ordmary  rules  of  the  Summary 
Jurisdiction  Acts  applying  to  prosecutions  instituted 
under  the  Mines  Act. 

The  special  case  stated  that  on  the  9th  of  Decem- 
ber, 1895,  one  Morgan,  an  inspector  of  police  (who 
admittedly  was  not  an  authorized  inspector  of  mmes) 
purporting  to  act  as  the  duly  authorized  agent  of  the 
appellant,  the  inspector  appointed  for  the  metallifer- 
ous mines  in  that  district,  udd  and  signed  an  informa- 
tion on  the  appellant's  behalf  against  the  respondents 
for  unlawfully  failing  to  cause  the  top  of  a  shaft  of  a 
certain  mine  to  be  and  to  be  kept  securely  fenced 
for  the  prevention  of  accidents,  contrary  to  section  13 
of  the  Metalliferous  Mines  Begulation  Act,  1872. 

The  appellant  and  his  solicitor  appeared  before  the 
justices  to  give  evidence  in  support  of  the  summons, 
as  did  also  tiie  inspector  of  police  by  whom  the 
information  was  given. 

Before  the  case  was  opened  the  respondents  took  a 
preliminary  objection  that  the  information  was  im- 
properly bud,  on  the  ground  that,  in  the  absence  of  a 
written  authority  from  a  Secretary  of  State,  all  pro- 
ceedings under  the  Act  must  be  instituted  by  the 
inspector  of  mines,  who  had  no  authority  to  delegate 
his  powers  to  an  agent. 

The  justices  decided  in  favour  of  this  objection, 
and  refused  to  hear  the  charge,  but  at  the  request  of 
the  appellant  stated  a  case. 


Sutton,  for  the  appellant.— The  justices  were  wrong, 
and  ought  to  have  neard  the  summons.  Section  33 
of  the  Metalliferous  Mines  Begulation  Act,  1872, 
directs  that  all  offences  and  penalties  under  the  Act, 
and  iJl  money  and  costs  direisted  to  be  recovered  as 
penalties,  may  be  prosecuted  and  recovered  in  the 
manner  directed  by  the  Summary  Jurisdiction  Acts 
before  a  court  of  summary  jurisdiction.      Section  35 

(a.)  Beported  by  Erskine  Beid,  Esq.,  Barrister- 
at-Law 


of  the  same  Act  is  as  follows:  "  No  prosecution  shall 
be  instituted  against  the  owner  or  agent  of  any  mms 
to  which  this  Act  applies  for  any  offence  nnd«r  thii 
Act  which  can  be  prosecuted  before  a  court  of  sum- 
mary jurisdiction,  except  by  an  inspector  of  nmes  or 
with  the  consent  in  writing  of  a  Secretary  of  State. 
Section  85  does  not,  however,  in  any  way  prevait 
section  10  of  Jervis's  Act  from  ajiplving  to  proseca- 
tions  under  this  Act,  so  that  an  information  c^  be 
preferred  either  by  an  inspector  of  n^^^^^P""?™? 
or  by  his  agent  on  his  behalf,  provided  that  m  tte 
latter  case  tiie  proceedings  have  been  "  instituted  by 
the  inspector,  and  not  by  "  any  other  person.  If  thy 
are  "mstituted"  by  any  other  person,  then  the 
inspector's  subsequent  consent  or  ratification  is  not 
sufficient;  and  if  they  are  to  be  proceeded  w^  the 
authority  of  a  Secretary  of  State  must  be  obtained  in 
writing  sanctioning  the  same.  There  is  no  e?id€noe 
that  Morgan  '•  institated  **  these  proceedings  on  his 
own  initiative  or  acted  at  any  time  in  the  matter  other 
than  as  the  agent  of  the  appellant. 
[He  was  stopped.] 

Maoashie,  for  the  respondents.— The  justiMS  were 
right   in    refusing  to  hear  the  summons,  for  the 
inspector  of  poHce  was  not  entitled  to  mrtitate  pro- 
ceedings.   By  section  35  of  the  Act  of  1872  tiie 
information  must  be  laid  by  the  inspector  of  nunee 
personally,  or  if  by  any  other  poaon,^  »«  ^^ 
with  the  consent  of  the  Secretary  of  State,  and  thsfc 
consent  must  be  in  writing.    There  is  no  eyidenoe 
that  Morgan,  the  police  inspector,  was  ever  instructfla 
to  commence  these  proceedings  by  the  appellant,  and 
mere  ratification  will  not  do.    [Lord  Btjsbbll  iff 
Killowen,  C.J.— He  was   in   the   court,  and  hii 
evidence  could  have  been  tak«i.]     The  informant 
relied  upon  some  authority  given  him  by  the  appel- 
lant to  act  as  his  agent;  but  mere  verbal  autlMWity  w 
insufficient,  for  by  inference  it  must  be  "  in  wntmg, 
since  the  authority  of  a  Secretary  of  State  must  he  m 
writing.    [Lord  Btjssell  of  Killowen,  C.J.— That 
is  because  the  Secretary  of  State  may  authon»  any 
person  to  take  proceedings  who  has  no  withontyoc 
mterest  in  the  matiw.l    Suppose  the  Wjwes  refu«id 
to  convict,  then,  under  section  16  of  JwWs  Afl«, 
the  defendante  may  ask  for  costs.    How  is  so^  « 
order  to  be  made  if  the  inspector  of  mines  roDUdiatti 
having  given  his  "agent"  authority    to   lay  the 
infomation  ?     [Wills,    J.  -  That    qnestwn   nMst 
have  arisen  often  under  Jervis's  Act,  Mid  I  have 
never  heard  of  a  single  instance  where  the  diffi«ilty 
has  not  been  met.]    Probably  because  the  matter  has 
never  been  pressed,  since  tiie  costs  of  the  aMlifiatioo 
would  be  more  than  the  costs  to  be  recovered. 

He  cited  Anderson  v.  Hamlin,  25  Q.  B.  D.  221. 
38  W.  B.  Dig.  81 ;  KyU  v.  Barber,  52  J.  P.  725.  » 
W.  B.  Dig.  108. 

Lord  Bussell  of  Killowen,  C.J.— I  think  to 
case  must  be  remitted  to  the  justices  with  an  intoiSp 
tionthatinthe  judgment  of  this  court  the  view  tbey 
took  of  section  35  of  the  Metalliferous  Mines  Bflgn- 
lation  Act,  1872,  was  wrong.  The  i^to™*^  ^^ 
laid  in  the  name  of  the  appellant  by  D.  T.  »*««. 
who  in  the  information  is  described  •»  ^«  ^ 
authorized  agent  of  the  inspector  of  mmea  lor  W 
purpose.  It  was  contended  before  the  juatioes  ttet 
the  information  must  have  been  laid  by  the  mspecte 
himself,  and  that  he  could  authoriEC  no  one  aahisag^ 
to  do  soon  his  behalf.  It  is  therefore  unneceesaiy  for 
this  court  to  go  into  the  question  of  whether  tk« 
was  sufficient  evidence  before  the  justices  for  thaate 
have  held  that  Morgan  was,  in  fact,  didy  »a*ho»»i 
to  act  as  agent  for  this  purpose  by  the  appeDaflt. 


although  I  think,  had  it  been  necessary  to  inypy 
into  that,  there  would  have  been  evidenoe  on-wtoa 
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High  Coubt. 


they  oould  have  so  found.  I  agree  with  Mr.  Maoaakie 
that  the  Boheme  of  the  Act  of  1872  was  that  a 
ffiori  the  inspeotor  of  mines  should  alone  be  the 
person  to  lay  a  complaint  or  mf  ormation ;  but  I  see 
nothing  in  section  35 — or,  indeed,  in  any  other  part 
of  the  Act — which  takes  the  case  out  of  the  ordinary 
proyisions  of  Jervis's  Act.  I  think  that  the  pro- 
ceeding were  instituted  by  the  appellant,  who 
authorized  Morgan  to  make  the  complaint  as  his 
agent  and  on  his  behalf.  We  are  informed  that  since 
the  proceedings  were  instituted  the  mine  owners  have 
had  the  shaft  secured.  That  fact  ought  to  be  taken 
into  consideration  by  the  justices,  and  if  they  find 
that  it  was  merely  an  accidental  omission  they  must 
take  that  fact  into  consideration  also. 

Wills,  J.— The  crucial  question,  to  my  mind,  is 
whether  there  is  evidence  to  show  that  the  inspector 
of  mines  was  the  person  who,  in  the  first  instance, 
instituted  these  proceedings.  If  that  is  rightly 
answered,  as  we  tmnk,  in  the  affirmative,  then  I  see 
no  reason  why  he  may  not  authorize  someone  to  lay 
the  information  in  his  name  as  any  other  informant 
may  do  under  Jervis's  Act. 

Case  accordingly  remitted  to  the  justices. 

Solicitor  for  the  appellant,  The  Treaeury  Solicitor. 

Solicitor  for  the  respondents,  Jamea  Neale, 


May  8. 


Q.  B.  Div.  \ 

(Lord  Bussell  of  Eillowen,  \ 

C.J.,  and  Wills,  J.)       ) 

Watson  v.  Whitb.  (a.) 

County  court— Jurisdiction — High  hailiff^Neglect  to 
levy— Action  for  negligence — County  Courts  Act,  1888 
(51  d:  52  Vict.  c.  43),  i.  49. 

Section  49  of  the  County  Courts  Act,  1888,  provides  a 
remedy  in  the  case  of  the  neglect  of  the  high  bailiff  to 
levy  execution,  hit  the  section  does  not  prevent  the  high 
bailiff  being  liable  in  such  a  case  to  an  action  for 
dttmages  for  failure  to  perform  his  stattUory  duty  in  the 
same  manner  as  tJ^e  sheriff  of  a  county  is  liable. 

Bommons  for  a  writ  of  prohibition  referred  to  the 
court  by  the  judge  in  chambers.  A  question  being 
raised  as  to  the  jurisdiction  of  the  court  to  hear  the 
iq[yplioation,  it  was  agreed  to  treat  it  as  an  original 
motion. 

The  plaintiff  recovered  judgment  in  the  City  of 
London  Court  for  £6  2s.  6d.  against  a  defendant  who 
earned  on  business  in  the  district  of  the  Whitediai>el 
County  Court.  The  warrant  of  execution  was  sent 
to  the  rejristrar  of  that  court  under  section  158  of  the 
County  Courts  Act,  1888,  and  the  registrar  directed 
ham  high  bailiff  to  issue  execution. 

The  plaintiff  alleged  that  the  high  bailiff  had  been 
^inlty  of  neffligence  in  neglecting  to  levy,  and  he 
commenced  this  action  against  the  high  bailiff  in  the 
CHty  of  London  Court,  claimjng  damages.  At  the 
trial  counsel  for  the  high  bailiff  objected  that  the 
action  would  not  lie,  on  the  ground  that  the  only 
remedy  open  to  the  plaintiff  was  under  section  49  of 
the  County  Courts  Act»  1888.  The  ludge  of  the  City 
of  Xjondon  Court  thereupon  stayed  the  action  until  a 
writ  of  prohibition  had  been  applied  for. 

The  County  Courts  Act,  1888,  s.  49 :  "In case  any 
bliiliff  of  any  court  who  shall  be  employed  to  levy  any 
execution  against  goods  and  chattels  shall,  by 
neglect  or  connivance  or  omission,  lose  the  oppor- 

(a.)  Beported  by  F.  O.  Bobinson,  Bsq.,  Barrister- 
at-Law. 


tunity  of  levying  any  such  execution,  then  upon  com- 
plaint of  the  party  aggrieved  by  reason  of  such 
nep^lect,  connivance,  or  omission  (and  the  fact  alleged 
bemg  proved  to  the  satisfaction  of  the  court  on  the 
oath  of  any  credible  witness),  the  judge  shall  order 
such  bailiff  to  pay  such  damages  as  it  shall  appear 
that  the  plaintiff  has  sustained  Sierebj,  not  exceeding 
in  any  case  the  sum  of  mon^  for  which  the  said  exe- 
cution issued,  and  the  bailiff  shall  be  liable  thereto ; 
and  upon  demand  made  thereof  and  on  his  refusal  so 
to  pay  and  satisfy  the  same,  payment  thereof  shall  be 
enforced  by  such  ways  and  means  as  are  herein 
provided  for  enforcing  a  judgment  recovered  in  the 
court." 

Section  35  provides  that  the  high  bailiff  ''  shall  be 
responsible  for  all  the  acts  and  defaults  of  himself  and 
the  bailiffis  appointed  to  assist  him,  in  like  manner 
as  the  sheriff  of  any  county  in  England  is  responsible 
for  the  acts  and  defaults  of  himself  and  his  officers.*' 

Pohy,  for  the  defendant. — The  hieh  bailiff  is  the 
creation  of  statute,  and  the  remedy  provided  by 
section  49  is  the  only  remedy  open  to  persons  com- 
plaining of  the  high  bailiff's  misconduct. 

He  referred  to  Beg.  v.  Judge  of  Newport  [Salop) 
County  CouH,  36  W.  B.  476,  20  Q.  B.  D.  242 ;  Beg.  v. 
Judge  of  Chelmsford  County  CouH,  35  W.  B.  511,  18 
Q.  B.  D.  704. 

Loehnis,  for  the  plaintiff,  was  not  called  upon  to 
argue. 

Lord  BussBLL  of  Eillowbn,  C.J.— I  confess  that 
I  have  no  doubt  whatever  as  to  what  our  decision 
should  be  in  this  case.  The  learned  counsel  appa- 
rently cannot  produce  any  authority  in  support  of  his 
contention,  ^e  case  of  Beg.  v.  Judge  of  County 
Court  of  Shropshire  is  quite  clear,  but  it  has  nothing 
to  do  with  this  point,  nor  does  the  other  case  referred 
to  apj>ly  here.  The  high  baiUff  is  undoubtedly  the 
creation  of  statute,  which  cAsts  upon  him  certain 
obligations,  but  the  statute  also  annexes  to  him  the 
common  law  liability  for  the  failure  to  discharge  his 
duties.  Section  49  is  in  part  of  a  disciplinary 
character — tiiat  is  to  say,  it  authorizes  a  county 
court  judge  to  correct  the  officer  of  his  court  for 
misconduct,  and  the  section  also  provides  a  summary 
method  of  dealing  with  cases  like  the  presoit  one. 
But  the  section  £>es  not  say  that  the  remedy  pro- 
vided thereby  shall  be  the  only  remedy  open  to 
persons  complaining  of  negligence  on  the  part  of  the 
high  bailiff.  On  the  contrary,  section  35  in  express 
terms  places  the  hi^h  bailiff  in  the  same  position  and 
makes  him  liable  m  exactly  the  same  manner  as  the 
sheriff  of  the  county.  Section  49  affords  a  more 
summary  method  of  redress,  but  it  does  not  deprive 
the  plaintiff  of  his  common  law  remedy  against  the 
bailiff  for  his  alleged  breach  of  dtity. 

Wills,  J.— I  agree. 

Motion  dismissed. 

Solicitors  for  the  plaintiff,  Aldous  &  Welfare. 

Solicitors  for  the  defendant,  M.  WM  ds  Sons. 


April  30. 


Q.  B.  Div.  ) 

(Lord  Bussell  of  Killowen,  \ 

C.J.,  and  Wright,  J.)      I 

Walkbb  v.  Stbbtton.  (a.) 

Local  government — County  council — Bye-law — Validity 
— Construction — Lights  on  vehicles — Municipal  Cor* 

(a.)  Beported  by  Ebseinb  Bbid,  Esq.,  Barrister- 
at-Law. 
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poraJtioM  Ad,  1882  (45  &  46  Vict.  c.  50),  «.  23— 
Local  Oovemment  Act,  1888  (51  <fe  52  Vict,  c  41),  m. 
75,  85. 

A  bye-law  for  the  good  rule  and  government  of  a 
locality  made  by  the  local  awtJiorUy  ought  to  be  construed 
80  as  to  give  reasonable  effect  to  the  object  aimed  at. 

A  county  council  made  a  bye-laia  thai  "a  person 
driving  any  vehicle  shall,  from  the  md  of  the  first  hour 
after  sunset  to  two  o'clock  a.m.,  except  during  such  part 
of  that  period  as  shall  be  between  the  rising  and  setting 
of  the  moon,  carry  aUached  to  such  vehicle  a  lighted 
lamp  pkiced  so  as  to  exhibit  a  light  in  the  direction  he  is 
proceeding  in  order  to  signal  the  approach  or  position  of 
the  vehicle ;  and  in  case  of  a  vehicle  carrying  timber, 
such  person  shall  also  carry  attached  at  the  end  thereof  a 
lighted  lamp  so  as  to  exhibit  a  light  to  persons  overtaking 
the  vehicle. 

Held,  that  this  bye-law  was  not  bad,  either  {l)  by 
reason  of  its  throiving  on  an  alleged  offender  the  onus  of 
proving  that  the  alleged  offence  occurred  at  a  period 
between  the  rising  and  setting  of  the  moon,  for  that  could 
be  proved  by  means  of  an  almanac ;  or  (2)  by  reason  of 
the  omission  in  the  bye-law  of  the  words  "  in  any  street 
or  public  place,"  for  those  words  were  to  be  implied  ;  or 
(3)  by  Koason  of  the  words  "  attached  at  the  end  thereof 
being  capable  of  being  construed  as  applicable  either  to 
the  vehicle  itself  or  to  the  timber  carried  thereon,  for 
those  words  reasonably  construed  must  be  taken  as 
applicable  only  to  the  vehicle  itself. 

Special  case  stated  by  the  justioes  of  Warwioksbire. 

An  information  was  laid  lyy  the  superintendent  of 
police  against  the  respondent  that  he,  on  the  26th  of 
August,  1895,  being  in  charge  of  a  timber  carriage 
at  eleven  o'clock  at  night,  had  no  lighted  lamps 
attached  to  such  carnage  as  required  by  a  bye-law 
made  by  the  Warwicradre  County  Council  for  the 
good  rule  and  government  of  the  county  under 
powers  given  by  section  23  of  the  Municipal  Corpora- 
tions Act,  1882,  which  section  was  macte  apphcable 
to  county  councils  by  section  75  of  the  Local  Govern- 
ment Act,  1888.  The  bye-law  was  in  the  follow- 
ing terms :  "  A  person  driving  or  having  charge 
of  any  vehicle  •  .  .  shall  from  the  end  of 
the  first  hour  after  simset  to  two  o'clock  a.m., 
except  during  such  part,  if  any,  of  that  period 
as  shall  be  between  the  rising  and  setting  of 
the  moon,  carry  attached  to  such  vehicle  a  lighted 
lamp  or  lighted  lamps  which  shall  be  so  constructed 
and  placed  as  to  ^hibit  a  light  in  the  direction  in 
which  he  is  proceeding,  and  so  as  to  afford  adequate 
means  of  signalling  the  approach  or  position  of  the 
vehide.  Provided  that  where  one  lamp  only  is 
carried  it  shall  be  attached  to  the  off  or  right  side  of 
the  vehicle.  .  •  .  And  in  the  case  of  vehicles 
oarrving  timber,  such  person  shall  also  carry  attached 
at  the  end  thereof  a  lamp  or  lamps  so  constructed  as 
to  exhibit  a  light  or  lignts  visible  to  persons  over- 
taking such  vehicle.'' 

It  was  proved  or  admitted  at  the  trial  that  the 
respondent  was  in  charge  of  a  timber  carriage  on  the 
night  in  question,  that  it  was  a  very  dark  night,  and 
that  he  had  no  lighted  lamps.  Two  constables  were 
called  to  prove  that  the  moon  rose  between  one  and 
two  o'clock  in  the  morning,  but  neither  of  them  could 
speak  of  this  fact  of  his  own  knowledge,  and  referred 
to  an  almanac  for  information,  and  their  evidence  was 
on  this  ground  objected  to  on  behalf  of  the  defen- 
dant. 

The  magistrates  considered  that  the  local  authority 
had  no  power  to  make  such  a  bye-law,  and  held  that 
it  was  unreasonAble  and  bad,  because  it  was  not 
restricted  to  vehicles  on  public  highways ;  and  also 
on  the  ground  that  a  person  in  charge  of  a  carriage 
ought  not,  in  order  to  bring  himself  within  the  excep- 


tion, to  have  to  prove  that  at  the  time  of  the  commis- 
sion of  the  alleged  offanoe  the  moon  had  risen  and  had 
not  set,  and  that  it  was  equally  unreasonable  to 
require  such  proof  from  the  informant ;  further,  that 
altnough  the  moon  might  have  risen,  the  night  might 
be  so  cbrk  as  to  render  lights  necessary  for  the  sal etj 
of  the  publio.  They  were  of  opinion  also  that  lighte 
on  vehicles  were  as  necessary  in  the  neighbourhood  of 
towns  in  the  early  morning  as  late  at  night. 

For  these  reasons  the  magistrates  dismissed  the 
summons. 

The  superintendent  of  police  appealed. 

Alexander  Glen,  for  the  appellant. — ^l%e  magis- 
trates ought  to  have  convicted.  The  bve-law  was 
framed  for  securing  the  safety  of  the  public  It  ii 
not  unreasonable  in  itself;  and  the  bye-law  is  made 
under  powers  given  to  the  local  authority  by  seotioa 
75  of  the  Local  Government  Act,  1888,  which  renders 
section  23  of  the  Municipal  Corporations  Act,  1882, 
applicable.  This  bye-law  as  to  the  carrying  of 
lighted  lamps  by  carts  after  dark  is  in  the  same 
tmns  as  section  85  of  the  Local  Government  Act, 
1888,  which  imposes  regulations  as  to  carrying 
of  lights  on  bicycles.  If  both  a  reasonable  and 
an  unreasonable  construction  can  be  read  into  a  bye- 
law,  the  court,  in  cases  of  doubt,  will  construe  it  in 
such  a  way  as  to  carry  out  the  intention  of  the  ioosl 
authority,  who  are  in  a  position  to  judge  of  the 
necessity  for  such  a  bye-law :  Beg,  v.  Sa&ler**  Co., 
32  L.  J.  Q.  B.  337.  Almanacs  are  admissible  in 
evidence  to  decide  the  time  at  which  the  moon  rose 
and  set  on  a  particular  day,  just  as  much  as  they  are 
evidence  of  the  state  of  the  tide.  It  is  not  for  the 
informant  to  prove  that  the  respondent  comes  within 
the  benefit  of  an  exom>tion :  see  Summary  Jurisdie- 
tion  Act,  1879,  s.  39  (2).  It  is  admitted  that  if  the 
moon  did  not  rise  till  later  than  eleven  o'clock  the 
charge  is  proved.  It  is  admitted  also  that  the  night 
was  verv  dark,  and  the  fact  that  a  bye-law  was  passed 
shows  that  lighted  lamps  on  carts  were  necessary  in 
that  locality  for  the  safefy  of  the  public  The  magis- 
trates ought  therefore  to  have  convicted,  wheUisr 
the  moon  had  in  fact  risen  or  not. 


Parfitt,  for  the  respondent.— The  magistrates  \ 
right  in  refusing  to  convict,  for  the  bve-law  is  bad  on 
two  grounds.  First,  it  is  unreasonable,  for  ^a)  it  ii 
unworkable,  since  to  come  within  the  exoeptum  the 
respondent  has  to  show  that  at  the  time  in  questioQ 
the  moon  had  risen  and  had  not  set.  The  onus  ci 
proving  that  astronomical  fact  rests  in  law  on  tiie 
informant,  and  not  on  the  respondent.  At  any  rate 
it  used  to  beso  held  in  cases  of  burglary,  where  the 
question  was  whether  the  sun  had  risen  or  set  at  a 
particular  time.  Almanacs  are  not  admissible  evidsDoe 
of  time  against  the  respondent.  [W&ioht,  J.— 
Because  local  time  varies  from  Greenwidi  timef) 
Yes ;  and  the  witnesses  called  by  the  informant  were 
unable  to  prove  of  their  own  knowledge  the  state  ci 
the  moon  at  that  time :  Tutton  v.  Darke  and  ^tnw 
V.  Freeman,  5  H.  &  N.  647,  8  W.  B.  0.  L.  Di^. 
26.  The  bye-law  is  also  unreasonaUe  (6)  for  it  u 
too  wide,  as  the  words  '*  street  or  public  place  "  art 
omitted.  Secondly,  it  is  bad,  for  it  is  too  vagoe-it 
does  not  state  whether  one  of  the  lights  is  to  be 
placed  at  the  end  of  the  timber  or  on  &e  back  of  the 
cart. 

Alexander  Olen  replied. 

Lord  BussELL  of  EiLLOWBir,  0.  J.— We  think  that 
this  appeal  must  be  allowed.  The  magistrates  rsfissed 
to  convict  on  the  ground  that  the  bye-law  was  un- 
reasonable, and  £e  question  we  have  to  decide  is 
whether  they  were  ns^t  or  wrong  in  the  copclnsina 
they  have  come  to.    These  questions  as  to  bye-laws 
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High  Ck>uBT. 


GABDinsB  V.  Habt.— Ebo.  v.  Webb  akd  Othebs  (Justioes). 


High  Coubt. 


lie  80  frequently  before  theoourt,  and  bo  often  inyolve 
matters  of  importanoe,  that  I  wish  to  say  a  general 
word  or  two  with  regard  to  the  oonstniotion  that 
should  in  my  opinion  Be  placed  upon  them.  In  my 
judgment  these  oonrts  are  bound  to  support,  as  far 
aa  possible,  b^e-laws  that  are  made  by  local  autho- 
rities, unless  it  can  be  dearly  shown  that  such  bye- 
laws  have  been  made  without  jurisdiction,  or  that  the 
bye-laws  tiiemselyes  are  obviously  unreasonable  or 
improper.  The  court  ought  not  to  be,  so  to  speak, 
astute  in  "  pidding  holes  "  in  rules  which  deal  with 
local  matters  and  local  requirements,  of  which  the 
authorities  who  frame  the  laws  are  often  in  a  better 
position  to  judge  than  the  courts.  It  is  therefore 
aafe  to  lay  down  this  as  a  general  proposition : 
that  the  courts  should  strive  to  construe  a  bye-law  so 
as  to  give  reasonable  effSact  to  the  object  aimed  at. 
No  doubt  it  is  most  desirable  that  bye-laws  should  be 
ao  deeriy  expressed  that  '*  he  who  runs  may  read," 
yet,  as  we  know  from  experience,  this  clearness  is  not 
always  attained  in  the  case  even  of  laws  framed  by 
the  biffher  legislative  bodies. 

In  Uie  present  case  the  magistrates  held  the  bye- 
law  to  be  bad  because  in  some  points  it  went  too  far 
and  in  others  not  far  enough  to  ensure  public  safety ; 
and  to  some  extent  I  am  bound  to  say  I  agree 
wiUi  them.     It  has  also  been  contended  by  counsel 
for  the  respondent  that  the   bye-law   was   unrea- 
sonable   because    it    was    unworkable,    since    the 
proviso    that    it    should    not   apply  between   the 
rising  and  setting  of  the  moon  placed  the  defen- 
dant under  an  unnecessary  burden  of  difficult  proof ; 
but  I  do  not  thmk  there  is  any  real  practical  diffi- 
culty.   Then  as  to  another  objection  raised — namely, 
that  the  words  "  street  or  public  place "  have  been 
omitted — I  think  it  is  possible  and  right  to  read  the 
Inre-law  as  applying  only  to  persons  onving  in  public 
maces,  and  tnerefore  it  ought  not  to  be  ruled  by  us  as 
bad  on  the  ground  that  it  is  too  wide.     The  third 
objection  seems  to  me  to  fail  also,  for  it  is  clear  that 
the  proviso  as  to  the  second  light  to  be  carried  on 
timber  wagons,  is  intended  to  mean  that  such  light  is 
to  be  attached  to  the  back  of  the  cart  and  not  to  the 
end  of  ti^e  timber.  On  the  whole,  I  think,  the  magis- 
trates were  wronff  in  their  conclusion,  and  the  case 
most  be  sent  back  for  them  to  convict  and  impose 
such  fine  as  they  consider  under  the  circumstances  is 
appUeable. 
Wbioht,  J.,  concurred. 
Case  renUUed  with  intirueUons  to  canvid. 
SoHoitors  for  the  appellant,  FiM,  Boscoe,  &  Co.,  for 
A.  8,  Field,  Leamington. 

Solicitor  for  the  respondent,  Timbrell  Ss  Deighton. 


Q.  B.  Div.  ) 

(liOid  Bussell  of  Eillowen,  >  April  27. 

aJ.,  and  Wright,  J.)      ) 

Gabdhxe  v.  Habt.  (a.) 

IMjff — Innkeeper— Lidbiliiy  of  intikeeper  for   injuriea 
eatued  hy  a  dog—2S  &  29  Vid.  c.  60. 

An  innkeeper  is,  hy  recuon  of  section  2  o/  28  <fe  29 
Ftc<.  c  60,  deemed  to  he  the  owner  of  a  dog  living  in  his 
Jidel,  and  is  lictbU  for  injuries  to  oatUe  caused  hy  it, 
notwithstanding  the  doa  was  at  the  time  of  the  injuries 
complained  of  under  tne  control  of  a  person  staying  at 
the  hotelt  to  whose  care  it  had  heen  committed  hy  the  real 
oumer*  _ 

(a.)    Reported  by  C.  G.  Wilbraham,  Esq.,   Bar- 
rister-at-Law. 


Appeal  from  the  decision  of  the  judge  of  the 
Leicester  County  Court. 

The  statute  28  &  29  Vict.  c.  60  amended  the  law 
with  regard  to  injuries  to  cattle  and  sheep  caused  by 
dogs.  Section  2  of  that  Act  provides  as  follows : 
''  &e  occupier  of  any  house  or  premises  where  any 
dog  was  kept,  or  permitted  to  live  or  remain,  at  the 
time  of  such  injury,  shall  be  deemed  to  be  the  owner 
of  such  dog,  and  shall  be  liable  as  such,  unless  the 
said  occupier  can  prove  that  he  was  not  the  owner  of 
such  dog  at  the  time  the  injury  complained  of  was 
committed,  and  that  such  dog  was  kept,  or  permitted 
to  live  or  remain,  in  the  said  house  or  premises  withou 
his  sanction  or  knowledge;  provided  always  that, 
where  there  are  more  occupiers  than  one  in  any  house 
or  premises,  let  in  separate  apartments  or  lodgings  or 
otherwise,  the  occupier  of  that  particular  part  of  the 
premises  in  which  such  dog  shall  have  been  kept,  or 
permitted  to  live  or  remain,  at  the  time  of  such  injury, 
shall  be  deemed  to  be  the  owner  of  such  dog." 

A  dog  caused  injuries  to  the  plaintifTs  horse.  The 
dog  belonged  to  Nutt,  who  was,  until  a  few  days  be- 
fore the  time  when  the  injuries  were  committed, 
staying  at  the  defendant's  hoteL  On  removing  from 
the  hotel,  he  left  the  dog  in  the  charge  of  his  friend 
Newton,  who  was  also  living  in  the  hoteL  The  dog 
used  to  spend  the  night  in  Newton's  room. 

Newton  and  the  defendant  went  out  for  a  drive 
together  in  the  plaintiff's  cab,  and  took  the  dog  with 
them. 

When  the  dog  was  released  from  the  cab  it  fiew 
at  the  plaintiff's  horse,  and  bit  it. 

The  plaintiff  thereupon  brought  an  action  against 
the  defendant  imder  28  &  29  Vict.  c.  60,  and  recovered 
damages. 

The  defendant  appealed. 

Lyon,  for  the  defendant. — No  liability  would  attach 
to  the  occupier  in  respect  of  injuries  occasioned  by  a 
dog  while  under  the  control  of  its  owner.  The  case 
is  not  altered  by  the  fact  that  the  dog  was  here  under 
the  control  of  what  may  be  called  its  vicarious 
owner. 

Toiler,  for  the  plaintiff,  was  not  called  upon. 

Lord  BussELL  of  Killowbn,  C.J.— The  section  of 
the  Act  justified  the  county  court  judge  in  holding  the 
defendant  liable. 

Wbight,  J.,  concurred. 

Solidtor  for  the  defendant,  R  H.  Bwkhy. 

Solicitors  for  the  plaintiff,  Morse  &  Simpson. 


March  23. 


a  B.  Div.  \ 

(Lawrance  and  Collins,  JJ.)  J 

Bbq.  v.  Wxbb  and  Othxbs  (Justioes).  (a.) 

Bastardy — Service  of  summons — "  Last  place  of  ahode  " 
—  Validity  of  service  —  Jwrisdiction  of  justices  — 
Bastardy  Laws  Amendment  Act,  1872  (35  A  36  Vict, 
c.  65),  s.  4. 

A  summons  under  sedion  4  of  the  Bastardy  Laws 
Amendment  Ad^  1872,  may  he  served  at  the**  last  place 
of  ahode**  of  the  person  summoned,  although  that  person 
is  out  of  the  jurisdidum  at  the  date  of  such  service. 

At  the  hearing  of  an  application  for  an  affiliation 
order  it  was  proved  that  the  summons  had  heen  served  hy 
heing  left  at  the  house  where  the  person  summoned  had 
resided  up  to  a  day  seven  days  hefore  the  date  of  the 
service;  and  that  on  that  day  he  left  the  house  with 

(a.)  Beported  by  T.  B.  Colquhoxtn  Dill,  Esq., 
Barrister-at-Law. 
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HlOH  COTJIIT. 


Beo.  V,  Webb  and  Othebs  (Justices). 


High  Ck>UBT. 


the  intention  of  proceeding  to  America.  It  was  not 
proved  that  he  had  obtained  a  place  of  abode  in  America 
at  the  date  of  the  service.  He  did  not  appear^  and  the 
justices  t  after  hearing  evidence,  made  an  ajffUiaiion  order 
against  him. 

Held,  that  the  service  toas  valid,  and  that  the  justices 
had  jurisdiction  to  make  the  order. 

Dicta  of  the  Earl  of  Selborae,  L.C.,  in  Berkley  v. 
Thompson,  33  W.  B.  525,  10  App.  Cos.  45,  and  of 
Kay,  L.J.,  in  Reg.  v.  Farmer,  40  W.  B.  228,  [1892] 
1  Q.  B,  637,  considered. 

Argument  of  a  rule  nisi  obtained  by  J.  Hotohkiss 
for  a  certiorari  to  bring  op  an  affiliation  order  made 
against  him  by  justices  for  the  purpose  of  quashing 
it. 

The  facts  disclosed  by  the  affidavits  were  as 
follows. 

E.  Grove  was  delivered  of  a  bastard  child  on  the 
3 1st  of  March,  1895.  On  the  9  th  of  April  a  summons 
was  at  her  instance  issued  against  the  applicant,  and 
on  the  10th  of  April  it  was  left  at  the  house  of  the 
applicant's  father. 

The  applicant  had  lived  at  his  father's  house 
continuously  up  to  the  3rd  of  April,  on  which  date 
he  left  that  house  with  the  intention  of  proceeding 
at  once  to  America  to  reside  there.  It  was  not  proved 
that  he  had  on  the  10th  of  April  any  fixed  plaoe  of 
abode  in  America  or  had  arrived  there ;  and  a  letter 
purporting  to  be  written  by  him  in  America  on  the 
10th  of  May  mentioned  that  he  had  after  his  arrival 
in  that  country  wandered  from  place  to  plfiice  and 
slept  in  the  fields. 

Willes  Chitty,  for  the  justices,  showed  cause. — 
There  is  no  evidence  that  the  applicant  had  a  plaoe  of 
abode  in  America  on  the  lOtii  of  Apnl ;  his  father's 
house  was  therefore  his  last  place  of  abode,  and  the 
summons  was  properly  served  there  under  section  4 
of  the  Bastardy  Laws  Amendment  Act,  1872 :  B,  v. 
Damerdl,  L.  B.  3  Q.  B.  50,  16  W.  B.  C.  L.  Dig.  14; 
B.  V.  Farmer,  40  W.  B.  228,  [1892]  1  Q.  B.  637. 

[He  was  stopped.] 

Colam,  for  the  complainant,  did  not  aigue. 

E,  M.  Pollock,  iot  the  applicant,  in  support  of  the 
rule. — The  evidence  shows  that  the  applicant  had  no 
intention  of  returning  to  England,  therefore  his  abode 
was  in  America  on  the  lOth  of  April,  and  the  sum- 
mons was  not  served  at  his  ''  last  place  of  abode." 
Moreover,  as  the  applicant  must  be  presumed  to  have 
been  out  of  the  jurisdiction  on  the  10th  of  April,  the 
summons  could  not  be  served  at  all  under  section  4  of 
the  Act.  Lord  Selbome,  in  Berkley  v.  Thompson, 
33  W.  B.  525,  10  App.  Cas.  at  p.  49,  and  Eay,  L. J.,  in 
B,  V.  Farmer,  express  opinions  to  that  effect ;  and  the 
provisions  of  section  3,  as  to  the  issuing  of  process  in 
cases  where  the  putative  father  has  left  England  and 
Ikis  afterwards  returned,  show  that  it  was  not  intended 
that  proceedings  should  be  taken  when  he  is  absent 
out  ox  the  jurisdiction. 

Chitty,  in  reply. — ^There  is  no  evidence  that  the 
applicant  was  in  fact  out  of  the  jurisdiction  at  the 
date  of  the  service.  In  Berkley  v.  fhomvson  the  ques- 
tion was  as  to  personal  service,  and  the  aictum  of  Lord 
Selbome  is  diriscted  to  that  question.  B,  v.  Farmer 
is  inconsistent  with  the  view  that  service  at  the  last 
plaoe  of  abode  cannot  be  made  where  the  alleged 
father  is  out  of  the  jurisdiction. 

Lawbanob,  J. — I  am  of  opinion  that  this  rule 
must  be  discharged.  The  question  arises  under 
section  4  of  the  Bastardy  Laws  Amendment  Act, 
1872,  which  provides  that  *'  after  the  birth  of  such 
bastard  child,  on  the  appearance  of  the  person  so 
summoned  or  on  proof  that  the  summons  was  duly 


served  on  such  person  or  left  at  his  last  place  of 
abode,  &c.,"  the  justices  may  hear  the  evidence  and 
adjudge  the  man  to  be  the  putative  father. 

It  is  clear  that  the  applicant  was  living  at  hia 
father's  house  until  a  few  days  before  the  summons 
was  issued;  according  to  his  mother's  evidence  he 
left  on  the  3rd  of  Apnl ;  on  the  10th  of  April  the 
summons  was  served  at  his  father's  house  as  being 
his  last  place  of  abode.  It  is  said  that  he  was  then 
living  in  America,  but  there  is  no  evidence  that  he 
had  any  fixed  place  of  abode  there ;  in  fact,  the  letter 
of  i^e  10th  of  May  negatives  that  suggestion. 
Under  these  drcumstanoee  Beg,  v.  Farmer  seems  to 
me  conclusive  that  his  father's  house  was  his  last 
place  of  abode.  In  that  case  Lord  Esher,  M.B.,  and 
Lopes,  L.  J. ,  considered  whether  the  man  had  a  pLsoe  of 
abode  in  America,  and  came  to  the  conclusion  that  he 
had.  Lord  Esher  then  says :  **  I  take  it  that  if  aman 
goes  to  a  new  place  of  abode  in  England  his  last 

glace  of  abode  is  that  to  which  he  goes,  and  in  which 
e  is  abiding.  Does  it  make  any  difference  that  the 
plaoe  of  abode  is  abroad,  where  the  man  is  not  merely 
wandering  about  but  has  got  a  fixed  place  of 
abode  P  I  think  not."  But  in  the  present  caae  I 
am  unable  to  come  to  the  conclusion  that  the 
applicant  had  a  fixed  place  of  abode  in  America. 
As  to  the  dictum  of  Lord  Selbome  in  Berkley  v. 
Thornpson  it  is  sufficient  to  say  that  it  was  not  neces- 
sary for  the  decision  of  the  point  with  which  the 
court  was  dealing.  If  we  were  to  yield  to  the 
argument  founded  on  that  dictum,  it  would  make 
nine-tenths  of  the  judgments  in  Beg,  v.  Farmer  com- 
pletely inappropriate. 

Collins,  J. — I  am  of  the  same  opinion.  The 
question  is  whether  this  summons  was  served  at  the 
utst  place  of  abode  of  the  applicant.  It  serans  dear 
to  me  tiiat  the  place  at  which  it  was  served  was  his 
last  place  of  abode,  unless  he  can  show  that  he  had 
before  the  service  acquired  another  place  of  abode. 
It  is  said  that  he  had  then  acquired  a  plaoe  of  abode 
in  America,  but  I  am  satisfied  that  he  had  not ;  in 
fact,  it  is  not  dear  that  he  had  then  readied  America 
at  all. 

Another  point  was  taken,  which  if  it  ware  good 
would  render  the  consideration  of  the  questioii  of  the 
applicant's  plaoe  of  abode  irrelevant.  The  dictum  of 
Ix)rd  Sdbome  in  Berkley  v.  Thompeon  is  relied  oii  as 
showing  that  the  presence  of  the  person  served  witlun 
the  jurudiction  is  neoessary  in  order  to  make  a  ser- 
vice at  his  last  place  of  abode  valid ;  and  it  is  said 
that  Eay,  L.J.,  in  Beg,  v.  Farmer  expreoses  ha 
agreement  with  that  view.  But  it  seems  to  me  that 
section  4  is  an  absolute  provision  enabling  servioe  to 
be  effected  by  leaving  the  summons  at  the  man's  last 

eaoe  of  abode,  irrespective  of  where  the  man  may 
kppen  to  be.  There  certainly  is  another  provisaoo 
in  section  3  relating  to  the  absence  abiosui  of  tiie 
putative  father,  but  I  do  not  think  that  thatprovison 
IS  inconsistent  with  the  specific  enactment  oontainwi 
in  section  4.  And  I  thmk,  further,  that  the  ratio 
decidendi  in  Beg,  y.  Farmer  is  really  oondaBTe  npoo 
this  case.  There  Lord  Esher,  M.B.,  says:  **  Wehavi 
to  consider  whether  he  had  at  the  time  the  snmmoBS 
was  served  a  plaoe  of  abode  in  America.  If  be  went 
there  with  the  intention  of  returning,  or  for  the  mare 
purpose  of  avoiding  service,  I  shoula  say  he  had  no 
place  of  abode  in  America.  In  such  a  caae  it  woM 
be  true  to  say  that  his  last  plaoe  of  abode  was  kai 
father's  house."  It  is  dearly  to  be  infecxed  feon 
that  passage  that  if  in  that  case  no  new  plaoe  d 
abode  had  been  acquired,  the  Master  of  the  BoQa 
would  have  hdd  that  the  summons  was  properiy 
served  by  being  left  at  the  lather's  houee,  althoegh 
the  person  served  had  gone  to  America.    Tbi&a  in  ths 
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same  case  Lopes,  L.J.,  says :  "  I  agree  that  the  case 
would  have  been  different  had  it  been  made  out  that 
he  went  away  merely  to  avoid  service  .  •  .  but 
of  that  I  see  no  evidence,  or  liiat  he  went  away 
merely  for  a  temporary  purpose."  That  assumes  and 
decides  that  proceedings  might  be  taken  under  section 
4,  although  the  defen£mt  was  out  of  the  jurisdiction. 
The  dictum  of  Lord  Selbome  in  Berkley  v.  Thompson 
occurs  in  a  case  in  which  the  question  was  whether 
personal  service  in  Scotland  was  good.  It  does  not 
in  my  opinion  apply  to  the  present  case,  and  it  is 
not  an  authority  for  deoidiug  in  favour  of  the  appli- 
cant. 

Ordir  discharged. 

Solicitors    for    the   complainant,    Wainwright   & 
Baillie. 

Solicitors  for  the  applicant,  Charles  Robinson  &  Oo,t 
lor  FT.  Waldron,  Brierley  Hill. 

Solicitors  for  the  justices,  Rowcliffts,  Bawle,  Jb  Co,, 
for  Bernard  King  &  Sons,  Stourbridge. 


atou(^  Of  appeal. 


u  Q.  B.  Div.  ) 

T,  M.B.,  and  Kay  > 
[i.  Smith,  L. JJ.)      ) 


June  2. 


From  Q.  B.  Div. 
(Lord  Esher, 
and  A.  L. 

KiRBT  V.  North   British  and  Mbroantile 
Iksuranoe  Co.  (a.) 

Mayor* 8  Court— Appeal — Notice  of  appeal — Condition 
precedent — Extension  of  time — Mayor*8  Court  of 
London  Procedure  Act,  1857  (20  <fc  21  Vict.  c.  cluii,), 
s.  8— -«.  8.  C,  1883,  ord.  69,  r.  16. 

It  is  a  condition  precedent  to  the  right  of  appeal  under 
section  8  of  the  Mayor* s  Court  of  London  Procedure  Act, 
1857,  that  the  appellant  should  give  notice  of  appeal 
within  two  days.  This  provision  is  not  affected  by  the 
general  power  conferred  on  the  High  Court  by  ord.  59,  r. 
16,  <o  extend  the  time  for  bringing  an  appeal  from  an 
inferior  court. 

Appeal  from  an  order  of  a  Divisional  Court  refusing 
to  grant  an  extension  of  time  for  appealing  from  the 
IDivor's  Court 

The  action  was  brought  under  the  Employers' 
Liabilitv  Act,  and  was  tried  in  November,  1894, 
when  the  jury  by  the  direction  of  the  Common 
Serjeant  found  a  verdict  for  the  defendants,  and 
judgment  was  entered  accordingly.  The  plaintiff's 
claim  was  for  a  sum  exceeding  £20. 

The  plaintiff  did  not  give  notice  of  appeal  within 
two  days  of  the  judgment,  in  accordance  with  the 
terma  of  section  8  of  the  Mayor's  Court  of  London 
Procedure  Act,  1857,  nor  did  he  comply  with  any  of 
the  provisions  of  that  section ;  but  more  than  a  year 
after  the  judgment,  he  applied  at  chambers,  under 
ord.  59,  r.  16,  for  an  extension  of  time  for  appealiog. 

Lawrance,  J.,  granted  an  extension  of  time,  but  the 
Divisional  Courib  (Lord  Hussell  of  Killowen,  C.J.,  and 
Wright,  J.)  revened  his  order,  on  the  ground  that 
there  was  no  jurisdiction  to  extend  the  time. 

By  section  8  of  the  Mayor's  Court  of  London 
Prooednre  Act,  1857,  either  party  to  a  cause  in  which 
the  sum  sought  to  be  reoov^ed  shall  exceed  the  sum 
of  twenty  pounds  may  ai>peal  on  a  point  of  law  to 
the  High  Court,  '*  provided  that  such  party  shall 
within  two  days  after  such  determination  or  direction 


(a.)  Beported  by  F.  G.  Bxjokbr,  Esq.,  Barrister-at* 
Law. 


give  notice  of  appeal  to  the  other  party  or  his 
attorney,  and  also  give  security  within  such  time  or 
times  as  the  court  s^L  direct,  to  be  anproved  of  by 
the  registrar  of  the  court  (if  the  judge  shall  so  direct) 
for  the  costs  of  the  appeal." 

By  section  23  of  the  Judicature  Act,  1884,  *<  the 
power  to  make  rules  conferred  by  section  17  of  the 
Supreme  Court  of  Judicature  Act,  1875,  and  enact- 
ments amending  the  same,  shall  be  deemed  to  include 
the  power  to  make  rules  for  regulating  the  procedure 
on  appeal  from  inferior  courts  to  the  High  Court." 

Ord.  59,  rule  16,  dealing  with  appeals  from  inferior 
courts,  is  as  follows :  '*  The  High  Court  shall  have 
power  to  extend  the  time  for  appealing,  or  to  amend 
the  grounds  of  appeal,  or  to  miJce  any  other  order, 
on  such  terms  as  the  court  shall  think  just,  to  ensure 
the  determination  on  the  merits  of  the  real  questions 
in  controversy  between  the  parties." 

The  plaint^  appealed. 

Moyses,  for  the  plaintiff. 
Roskill,  for  the  defendants. 

Lord  Esher,  M.B.— The  first  thing  we  have  to  do 
is  to  construe  section  8  of  the  Mayor's  Court  Act, 
and  see  whether  on  the  true  construction  of  it  there 
are  not  conditions  precedent  to  the  right  of  appeal. 
We  must  also  see  what  is  the  first  condition  precedent. 
The  section  says  that  in  any  cause  in  which  the  sum 
sought  to  be  recovered  exceeds  £20  an  appeal  will 
lie,  provided  that  the  party  desiring  to  appeal  shall 
within  two  days  give  notice  of  appeal  to  the  other 
party.  What  is  the  true  construction  of  an  enactment 
so  worded  '(  In  my  opinion  it  is  a  condition  precedent 
to  his  right  to  appeal  at  all.  Therefore  the  first 
condition  precedent  is  to  give  notice  to  the  other  side. 
Then  he  has  to  do  something  more,  he  has  to  Rive 
security  within  such  time  as  the  court  directs.  If  he 
gives  notice,  he  ought  next  to  go  and  ask  what 
security  he  should  give  and  within  what  time.  If  he 
g^ves  notice,  but  does  not  proceed  to  give  security,  I 
think  the  other  party  may  go  and  apply  for  security. 
The  appellant  ought  to  go,  but  the  respondent  may 
go.  Therefore  all  depends  on  the  first  condition. 
If  that  is  not  fulfilled,  there  is  no  right  of  appeal. 

Now,  unless  this  section  is  repealed,  can  any  court 
ive  leave  to  appeal  without  that  condition  being 
ulfiUed  ?  In  Morgan  v.  BowUs,  42  W.  B.  269,  [1894] 
1  Q.  B.  236,  the  decision  was  that  the  provision  as  to 
giving  security  was  not  affected  by  the  rules  of  order 
59.  it  was  held  that  the  general  words  of  the  rules 
did  not  repeal  the  special  enactment  of  the  statute. 
The  reasons  given  in  the  judgments  applpr  to  the 
provision  as  to  giving  notice.  There  is  nothing  in  the 
Judicature  Act,  1884,  which  repeals  this  provision  ; 
neither  in  my  opinion  is  it  repealed  by  the  rules  and 
orders  made  under  the  Judicature  Act;  they  only 
use  general  words  and  they  do  not  assume  to  fdter  it, 
and  I  think  that  if  any  rule  had  assumed  to  alter  it 
it  would  have  been  ultra  vires.  In  my  opinion  the 
case  of  Morgan  v.  Bowles,  which  followed  the  judg- 
ment of  the  Court  of  Appeal  in  the  case  of  In  re  West 
Devon  Great  Consols  Mine,  36  W.  B.  342,  38  Ch.  D.  51, 
was  rightiy  decided.  There  is  no  power  to  do  that 
which  the  plaintiff  asks  for.  To  make  the  order 
would  be  to  go  directly  in  the  teeth  of  section  8  of 
the  Mayor's  Court  Act.  The  appeal  must  therefore  be 
dismissed. 

Kat,  L.J.— It  is  admitted  that  from  1857  to  1884 
there  could  have  been  no  appeal  in  a  case  like  the 
present,  unless  notice  was  given  within  two  days  in 
accordance  with  the  terms  of  section  8  of  the  Mayor's 

I  Court  Act.    The  contention  is  that  this  was  altered 
by  the  Judicature  Act  of  1884.    Bat  that  Act  does 
not  mention  the  Mayor's  Court  Act  at  all.    Section 
34 
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23  simply  Rives  a  power  to  make  rales  for  regulating 
the  procedure  ou  appeals  £rom  inferior  courts.  A 
rule  was  made  under  that  power — viz.,  ord.  59,  r.  16, 
which  enables  the  court  to  extend  the  time  for 
bringing  such  an  appeal  if  it  thinks  just.  We  are 
asked  to  decide  that  that  rule  does  away  with  the 
absolute  condition  imposed  by  section  8  of  the  Mayor's 
Court  Act.  I  cannot  come  to  that  conclusion  with- 
out more  express  words  than  are  used  in  the  rule.  I 
doubt  whether  any  rule  could  alter  it ;  but  this  rule 
does  not  assume  to  alter  it.  It  is  argued  that  extending 
time  for  appealing  within  the  meaning  of  the  rule 
involves  everything  which  is  necessary  to  enable  a 
party  to  appeal.  I  think  that  the  maxim  gtntralia 
specicUibus    non    derogant  applies    to    this 


£owen,  L.J.,  held  it  to  apply  in  the  case  of  In  re  West 
Devon  Great  ComoU  Mine,  I  cannot  suppose  that  it 
was  intended  to  do  away  with  the  provision  as  to 
notice.    The  appeal  therefore  fails. 

A.  L.  Smith,  L.J. —The  Mayor's  Court  Act  says 
that  in  certain  cases  a  party  to  a  cause  in  that  court 
may  appeal.  But  this  right  is  not  given  absolutely. 
The  Act  goes  on  to  say  * '  provided  that " — which  seems 
to  me  to  be  the  same  thing  as  saying  *'  if  " — such  party 
gives  notice  within  two  days,  and  also  gives  security. 
In  my  opinion  it  cannot  be  said  that  if  he  does  neither 
the  one  nor  the  other  he  can  still  fj^^t  leave  to  appeal. 
This  enactment  has  never  been  repealed,  and  in  my 
judgment  the  Rule  Committee  have  no  authority  to 
repeal  Acts  of  Parliament. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  A.  H.  Dahhs, 

Solicitors  for  the  defendants,  Bircham  A  Go, 


■1 


May  19. 


From  Q.  B.  Div, 

(LordEsher,  M.R.,  and 

A.L.  Suith.  L.J.) 

Whiteley  v.  Edwabds.  (a.) 

Married    woman  —  Separate    estate  —  Restraint   upon 

anticipation  —  Judgment  —  Execution  —  Arrears  of 

income  accruing  due  after  judgment — Receiver, 

Where  judgment  Jias  been  obtained  against  a  married 

woman  who  is  entitled  under  a  settlement  to  income  for 

her  separate  use  with  a  restraint  upon  anticipation^  there 

is  710  power  to  appoint  a  receiver  of  Tier  income  which 

has  accrued  due  after  the  date  of  the  judgment. 

The  decision  of  the  Court  of  Appeal  to  the  above 
effect  in  Hood  Barrs  v.  Cathcart  (Nos.  1  and  2),  42 
ir.  R.  628,  [1894]  2  Q.  B,  559.  is  not  affected  by  the 
decision  of  the  House  of  Lords  in  Hood  Barrs  v, 
Heriot  (No.  1),  ante,  p.  481,  [1896]  A.  C,  174, 

Appeal  from  an  order  of  Kennedy,  J. 

On  the  4th  of  July,  1895,  the  plaintiff  recovered 
judgment  against  the  defendant,  a  married  woman, 
for  £878  16s.  6d.  and  costs. 

By  the  defendant's  marriage  settlement  certain 
property  was  transferred  to  trustees  upon  trust  to 
pay  the  income  thereof  to  her  for  her  separate  use 
with  a  restraint  against  anticipation. 

On  the  1st  of  April,  1896,  the  judgment  being 
unsatisfied,  the  plaintiff  applied  for  an  order  appoint- 
ing a  receiver  of  the  defendant's  income  which 
accrued  due  on  the  25th  of  March,  1896,  but  which 
had  not  been  paid  over  to  her. 

Kennedy,  J.,  refused  to  make  an  order. 

The  plaintiff  appealed. 

Swinfen  Eadg,   Q,C,,   and  T,  W.  ChiUy,  for  the 

(a.)  Reported  by  F.  G.  BaoKEB,  Esq.,  Barrister- 
at-Law« 


plaintiff.— In  Hood  Barrs  v.  Cathcart  (Nos.  1  and  2), 
42  W.  R.  628,  [1894]  2  Q.  B.  559,  it  was  sought,  as 
in  this  case,  to  appoint  a  receiver  of  the  income  of  a 
married  woman  which  accrued  due  after  the  date  of 
the  judgment  against  her.  This  court  held  that  a 
receiver  could  not  be  appointed,  and  in  the  judgment 
delivered  by  Kay,  L.J.,  it  was  laid  down  that  the 
restraint  against  anticipation  is  not  removed  till  the 
income  is  in  the  hands  of  the  married  woman.  But 
the  decision  in  that  case  has  now  been  overruled  by 
the  judgment  of  the  House  of  Lords  in  Hood  Barrs  v. 
Heriot  (No.  1).  ante,  p.  481.  [1896]  A.  C.  174. 
In  the  latter  case  the  income  which  it  was  sought 
to  attach  had  accrued  due  before  the  date  of  the 
judgment;  and  this  court,  before  whom  the  case 
was  heard  under  the  name  of  L<^ftus  v.  Heriot^ 
[18951  2  a  B.  212.  43  W.  E.  Dig.  112.  following 
the  decision  previously  delivered  by  Kay,  L.J., 
held  that  the  judgment  could  not  be  enfoioed 
by  any  kind  of  process  against  such  arrears  of 
income.  The  House  of  Lords  reversed  this  deci- 
sion, and  the  reasons  given  by  Lord  Hersohdl  and 
Loxd  Maonaffhten  show  that  tiiey  intended  to  over- 
rule the  previous  decision  of  Hood  Barrs  v.  Caihcart. 
It  must  now  be  taken  to  be  the  law  that  as  soon  as 
income  which  was  subject  to  a  restrunt  against 
anticipation  becomes  due  the  restraint  is  removed, 
and  the  income  can  be  taken  in  execution. 

Oswald^  Q,(j,,  and  Eyre  Thompson^  for  the  defen- 
dant.— The  decision  of  this  court  in  Hood  Barrs  v. 
CathcaH,  which  exactly  covers  the  present  case,  has 
not  been  affected  by  the  judgments  of  the  House  of 
Lords  in  Hood  Barrs  v.  Heriot.  The  onlv  part  of  the 
earlier  case  which  was  criticised  by  the  learned  lords 
was  a  dictum  in  the  judgment  of  Kay,  L.  J.,  which 
was  not  necessary  to  the  decision. 

They  cited  Cox  v.  BenneU,  39  W.  E.  401,  [1891] 
1  Ch.  617,  and  Fillers  v.  Edwards,  71  L.  T.  N.  S. 
788,  43  W.  E.  Dig.  HI. 

Lord  EsHEK.  M.E.— On  the  16th  of  June,  1894. 
two  judgments  were  given  in  this  court  on  two 
separate  appeals.  In  one  case  the  judgment  of  the 
court  was  delivered  by  Davey,  L.J.,  in  the  other  case 
the  judgment  was  delivered  by  Kay,  L. J.  The  two 
appeals  raised  a  point  which  was  common  to  both, 
and  all  the  judges  who  took  part  in  the  judgments 
were  agreed  as  to  that  point.  But  in  the  seoond 
judgment  another  point  was  taken,  and  our  opinion 
on  tiiat  point  was  no  doubt  part  of  our  judgment. 
Afterwams,  in  the  case  of  Loftus  v.  Heriot,  that 
second  point  again  came  before  this  court  and  had  to 
be  determined.  We  then  determined  it  in  aooordanoe 
with  the  opinion  which  we  had  previously  expressed 
upon  it.  Loftus  y.  Heriot  was  taken  to  the  House  of 
Lords,  where  our  dedsion  was  reversed.  Now,  what 
did  the  House  of  Lords  overrule  ?  Did  they  overrule 
both  the  points  which  I  have  mentioned,  or  only  the 
second  point  ?  If  they  have  not  overruled  the  first 
point,  which  was  common  to  both  the  judgments  in 
Hood  Barrs  v.  Caihcart,  there  is  no  reason  for  departing 
from  our  judgment  on  that  point.  And  that  is  the 
point  which  is  raised  in  this  case.  I  think  that  the 
House  of  Lords  confined  themselves  to  the  seoond 
judgment,  viz.,  that  which  was  delivered  by  Kay, 
L.  J. ;  they  confined  themselves  to  the  case  where  the 
arrears  of  income  were  in  existence  before  the  date  of 
the  judgment  against  the  married  woman,  and  they 
did  not  touch  the  case  where  the  arrears  of  income 
were  income  which  came  into  existence  after  the  date 
of  the  judgment.  I  therefore  think  that  we  must 
adhere  to  our  judgment— viz..  that  delivered  by 
Davey,  L.  J.,  and  I  think  that  in  so  doing  we  are  not 
refusing  to  follow  the  House  of  Lords.  The  aj^ieal 
must  therefore  be  diimiised. 
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A.  L.  Smith,  L.J.— Id  the  case  of  Hood  Barra  v. 
Cathcart  two  appeals  came  before  this  court.  In  both 
cases  we  held  that  where  a  judgment  had  been 
obtained  against  a  married  woman  possessed  of  income 
to  her  separate  use  with  a  restraint  against  anticipa- 
tion a  receiver  of  her  income  could  not  be  appointed 
where  the  income  had  not  accrued  due  at  the  date  of 
the  judgment.  I  adhere  to  the  judgment  delivered 
by  Davey,  L.J.  In  the  second  judgment — viz.,  that 
delivered  by  Eay,  HJ.— we  went  further  and  said  that 
the  restraint  upon  anticipation  did  not  come  to  an  end 
till  the  money  had  practicaJly  come  into  the  hands  of 
the  married  woman.  Then  came  the  case  of  Loftua 
y.  Hertotj  in  which  the  facts  were  difiEerent ;  there  the 
income  which  it  was  sought  to  attach  had  become  due 
before  the  date  of  the  judgment  against  the  married 
woman,  but  it  had  not  yet  been  paid  to  her.  We 
held,  as  we  had  held  in  the  judgment  delivered  by 
Kay,  L,J.,  that  the  income  was  not  free  property  till 
it  came  into  her  own  hands,  and  that  the  fetter 
against  anticipation  had  not  come  o£P.  That  case 
went  to  the  House  of  Lords,  and  our  judgment  was 
reversed.  The  House  of  Lords  dealt  simpfy  with  the 
case  where  the  income  was  already  due  at  the  date  of 
the  judgment,  and  they  differed  from  our  opinion 
that  the  fetter  had  not  come  off.  Now  the  point  is 
taken  that  the  House  of  Lords  overruled  Hooa  Barra 
Y.  Cathcart,  In  my  opinion  they  only  overruled  the 
point  in  the  judgment  of  Eay,  L.J.,  to  which  I  have 
referred.  I  think  that  the  decision  of  Kennedy,  J., 
18  right,  and  that  the  appeal  must  be  dismissed. 

Appeal  diamiaaed. 

Solicitors  for  the  plaintiff,  Boche  &  Son. 

Solicitor  for  the  defendant,  E,  E,  Eood  Barra, 


Div.        ) 
!.E.,  and  [ 


From  Q.  B.  Div. 
(Lord  Esher,  M.E., 
Lopes  and  Bigby , 

Clxtttebbucx  r.  Taylor. 


Feb.  27. 


(a.) 


Election  law — Parliament- Service  franchise — Part  of 
a  houae  —  Cubicle — Separate  occupation — Occupation 
aa  a  dwelling — Parliamentary  and  Municipal  Begia- 
tration  Act,  1878  (41  <fc  42  Vict.  c.  26),  a.  d-^Bepre- 
aentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  a.  3. 

A  police  conatahle  had  the  exduaive  occupation  of  a 
cubicle  in  a  police  atation.  The  cubicle  waa  one  of  a 
number  contained  in  one  room.  It  waa  aeparated  off 
from  the  reat  of  the  room  by  a  partition  aevenfeet  high 
not  reaching  to  the  ceiling,  ana  waa  entered  by  a  door 
opening  into  a  passage  which  paaaed  down  the  room. 
The  cubicles  had  air,  light,  and  warmth  in  common. 
The  whole  building  was  under  the  control  of  the  chief 
constable^  who  could  order  any  constable  to  change  his 
cubicle  at  any  time.  The  constable  alept  in  the  cubicle, 
but  could  not  without  leave  take  hia  meala  there  or  smoke 
there,  or  go  into  it  during  the  day  time.  He  had  the  key 
of  the  door,  but  he  was  bound  to  let  the  inspector  in  at 
any  time,  and  he  could  be  ordered  to  give  up  the  key. 

Held,  by  the  Court  of  Appeal  (Bigby,  L.J.,  dis" 
aenting),  tnat  the  cubicle  ufaa  not  aeparately  occupied  by 
the  constable  as  a  dwelling  within  section  6  of  the  Parlia^ 
mentary  and  Municipal  Begiatration  Act,  1878. 

Bamett  v.  Hiokmott,  43  W,  B.  284,  [1895]  1  Q,  B. 
691,  approved. 

Appeal  from  the  judgment  of  a  Divisional  Court 
fLord  Bussell  of  Kiliowen,  C.J.,  and  Grantham  and 
vaughan  Williams,  JJ.)  on  a  special  case  stated  l>y  a 
reviling  barrister. 

(a.)  Beported  by  F.  G.  BtroKSB,  Esq.,  Qarrister- 
at-LaW. 


An  objection  was  taken  before  the  revising  barrister 
for  the  dty  of  Gloucester  to  the  retention  of  the 
appellant's  name  on  the  list  of  Parliamentary  voters. 
Division  2,  on  the  ground  that  he  had  not  been  the 
inhabitant  occupier  of  a  dwdling-house  for  twdve 
months  prior  to  the  loth  of  July,  1895. 

The  appellant  was  a  police  constable,  and  during 
the  whole  of  the  qualifying  period  had  the  exclusive 
occupation  of  a  cubicle  in  the  police  station  at  Glou- 
cester. This  cubicle,  with  others,  was  contained  in  a 
room  in  the  police  station.  It  measured  about  8ft. 
by  7ft.,  and  was  partitioned  off  on  three  sides  by  a 
wooden  partition  about  7ft.  high,  the  wall  of  the 
room  forming  the  fourth  side.  There  was  a  space  of 
two  or  three  feet  intervening  between  the  top  of  the 
partition  and  the  ceiling  of  the  room.  The  cubicle 
was  entered  by  a  door  opening  into  a  passage  which 
passed  down  the  room.  The  appellant  had  the  key 
of  the  door,  and  was  entitled  to  lock  it  at  pleasure. 
The  cubicles  had  air,  light,  and  warmth  in  common. 
The  appellant  slept  in  his  cubicle  on  a  bed  supped 
by  the  county,  but  he  generally  took  his  meab  m  a 
common  mess-room  and  also  used  the  common  wash- 
ing-room of  the  station. 

The  revising  barrister  held,  on  the  authority  of 
Bamett  Y.  EickmoU,  43  W.  B.  284,  [1895]  1  Q.  B.  691, 
that  the  appellant  was  not  entitled  to  vote  in  respect 
of  the  occupation  of  his  cubicle,  and  erased  his  name 
from  the  list,  but  stated  a  case  for  the  opinion  of  the 
court. 

The  Divisional  Court  upheld  the  decision  of  the 
revising  barrister. 

The  appellant  appealed  to  the  Court  of  Appeal, 
and  when  the  appeal  first  came  on  for  hearing  the 
court  thought  fit,  m  order  to  obtain  further  informa- 
tion, to  direct  that  certain  questions  of  fact  should 
be  addressed  to  the  revising  barrister  to  be  answered 
by  him. 

The  answers  returned  by  the  revisiug  banister  were 
to  the  following  effect :  The  chief  constable  had  con- 
trol of  the  whole  building ;  the  chief  constable  could 
order  any  constable  at  any  time  to  change  his 
cubicle ;  he  could  order  any  constable  not  to  receive 
visitors  in  his  cubicle ;  he  could  order  any  constable 
not  to  take  his  meals  in  his  cubicle ;  he  could  order 
any  constable  not  to  have  washing  apparatus  in  his 
cubicle ;  he  could  order  any  constable  not  to  go  into 
his  cubicle  during  the  day  time  (though  the  revising 
burister  said  it  would  be  unreasonable  to  make  sud^ 
order  in  the  case  of  a  man  who  had  been  on  night 
duty) ;  the  inspector  could  order  any  constable  to 
open  tiie  door  so  as  to  let  the  inspector  go  in ;  he 
could  order  him  to  give  up  the  key  of  his  cubicle ;  he 
could  order  him  not  to  smoke  in  his  cubicle.  As  a 
matter  of  fact  the  constables  were  sometimes  allowed 
to  take  their  meals  in  their  cubicles,  and  were  also 
allowed  sometimes  to  smoke  in  them. 

Graham  and  Garrett,  for  the  appellant.-- The 
appellant  is  entitled  to  the  service  franchise  imder 
section  3  of  the  Bepresentation  of  the  People  Act, 
1884.  He  was  during  the  qualifying  period  an 
inhabitant  occupier  of  a  **  dwelling-house,"  as  that 
word  is  defined  in  section  5  of  the  Parliamentary  and 
Municipal  Begistration  Act,  1878.  The  restrictions 
under  which  he  occupied  the  cubicle  did  not  make 
him  any  the  less  an  occupier.  Every  person  who 
possesses  the  service  franchise  is  liaUe  to  have  his 
enjoyment  of  the  premises  restricted  by  any  regula- 
tions which  his  master  chooses  to  make. 

They  dted  Bradley  v.  Baylia,  30  W.  B.  823,  8 
a  B.  D.  195 ;  SiriUing  v.  Ealae,  16  Q.  B.  D.  246, 
34  W.  B.  Dig.  68;  Atkinson  v.  CoUard,  34  W.  B.  75, 
16  Q.  B.  D.  254. 

Lewie  Thomas  and  J,  ff*  Percival,  for  the  respon- 
^dent. 
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Lord  EsHEB,  M.B. — The  oUimant  in  this  case  is 
a  policeman  who  does  not  occupy  a  separate  house  or 
a  separate  room,  but  the  things  reliea  on  as  giving 
him  the  franchise  are  things  done  by  him  in  a  com- 
partment of  one  room  in  the  police  station — viz.,  in 
what  is  called  a  cubicle.  The  cubicle  is  partitioned 
off  from  the  rest  of  the  room  and  from  other  cubicles 
by  boards  which  do  not  reach  up  to  the  ceiling. 
Inside  the  cubicle  there  is  a  bed,  and  in  the  b^ 
the  claimant  sleeps,  but  he  only  does  so  by  virtue  of 
his  employment  as  a  policeman.  He  cannot  choose 
which  cubicle  he  will  sleep  in,  and  when  it  is  chosen 
for  him  he  cannot  refuse  to  sleep  i^ere.  When  he  is 
in  it  the  air  which  he  breathes  and  the  light  which 
is  given  to  him  are  not  air  and  light  confined  to  his 
cubicle,  but  the  common  light  and  air  of  the  whole 
room  in  which  he  and  the  other  policemen  are. 
That  fact  alone  appears  to  show  conclusively  that 
the  cubicle  is  not  separately  occupied  as  a  dwelling. 
It  seems  to  me  inconsistent  witii  the  idea  of  a  dwd- 
ling  that  light  and  air  should  be  shared  with  other 
people.  But  we  thought  it  better  to  have  further 
facts  found  by  the  revising  barrister  as  to  the 
conditions  under  which  the  cubicles  are  occupied. 
It  appears  that  this  building  and  the  mode  of  using  it 
are  under  the  control  of  the  chief  constable.  That 
seems  to  me  to  be  inconsistent  with  the  idea  of  each 
oubide  being  a  dwelling  separately  occupied.  The 
chief  constable  can  at  any  time  order  a  constable  to 
change  his  cubicle,  that  is  to  say,  a  constable  can 
from  day  to  dav  be  ordered  to  change  tiiiat  place 
which  is  said  to .  oe  his  dweUin^^.  Then  a  constable 
cannot  receive  a  visitor  in  his  cubicle  without  the 
permission  of  the  chief  constable.  Neither  can  he 
without  leave  take  his  meals  in  his  cubicle,  nor  have 
washing  apparatus  there.  He  can  be  ordered  not  to 
go  into  his  cubicle  during  the  day  time,  and  though, 
as  the  revising  barrister  says,  it  would  be  unreason- 
able to  make  such  an  order  in  the  case  of  a  man  who 
had  been  on  night  duty,  the  diief  constable  has  the 
power.  Further,  a  constable  is  bound  to  let  his 
superior  officer  enter  his  cubicle  at  any  time.  He 
can  be  ordered  at  any  time  to  ^ve  up  the  key,  and 
he  can  be  ordered  not  to  smoke  in  his  cubicle.  We 
must  take  all  these  things  together,  and  ask  whether 
they  are  consistent  with  the  idea  of  a  person  occupy- 
ing a  dwelling.  These  restrictions  are  the  terms  of 
the  constable's  occupation,  for  if  he  were  turned  out 
of  the  force  he  would  not  be  entitled  to  come  into 
the  room  at  all.  And  they  seem  to  me  to  be 
absolutely  inconsistent  with  and  antagonistic  to  the 
ordinary  idea  of  the  occupation  of  a  dwelling.  There- 
fore, in  my  opinion,  he  is  not  such  an  occupier  as  is 
entitled  to  the  franchise. 

It  is  said  that  soldiers  in  barracks  are  entitled  to 
the  franchise.  But  I  do  not  think  that  would  be  so, 
if  the  facts  were  like  these.  I  therefore  think  the 
appeal  must  be  dismissed. 

Lopes,  L.J.— In  this  case  the  judges  of  the 
Divisional  Court  followed  the  decision  in  BarneU  v. 
UickmoU ;  and  for  my  part  I  should  have  been  dis- 
posed to  affirm  their  ludgment,  even  without  the 
additional  facts  whicn  are  now  before  us.  A 
dwelling-house  is  defined  by  section  5  of  the  Parlia- 
mentary and  Municipal  Begistration  Act,  1878,  to 
include  evei^  part  of  a  house  separately  occupied  as  a 
dwelling.  The  cubicle  in  question  is  a  compartment 
of  a  room  which  is  divided  into  a  number  of  com- 
partments, which  are  not  completelv  separated  from 
one  another,  but  have  air,  light,  and  warmth  in  com- 
mon. The  use  of  the  cubicle  by  the  constable  is 
subject  to  the  many  restrictions  of  which  we  have 
been  told.  It  seems  to  me  that  he  only  has  the 
use  of  the  cubicle  for  the  specific  purpose  of  sleeping 


in  it  during  a  part  of  every  twenty- four  hows. 
Under  these  circumstances  I  think  it  cannot  be  sdd 
that  he  occupies  a  part  of  a  house  separately  occq- 
pied  as  a  dwelling.  My  idea  of  occupation  within 
the  meaning  of  the  Act  of  Parliament  is  an  occupa- 
tion which  is  not  subject  to  limitations  and  disabili- 
ties such  as  are  inconsistent  with  the  substantial 
rights  which  a  man  ordinarily  enjoys  with  regard  to 
his  own  house. 

RiGBT,  L.J. — I  have  the  misfortune  to  differ  from 
my  learned  brethren.  The  question  is  whether  the 
claimant  was  during  the  qualifying  period  an  inhabi- 
tant occupier  of  a  dweUing-house.  He  did,  in  fact, 
occupy  the  cubicle  without  interference  during  the 
qualifying  period.  He  had  the  key  of  the  cubicle ; 
aud  when  he  was  on  night  duty  he  used  the  cubide 
during  the  day,  and  when  he  was  on  day  duty  he 
used  it  diuing  the  night.  It  seems  also  that  he  took 
his  meals  in  the  cubide  when  the  common  mess-room 
was  not  available.  Section  3  of  the  Bepresentation 
of  the  People  Act,  1884,  says  that  "  where  a  man 
himself  inhabits  any  dwelling-house  by  virtue  of  any 
office,  service,  or  eniployment,  and  the  dweUin^- 
house  is  not  inhabitea  by  any  person  under  idiom 
such  man  serves  in  such  office,  service,  or  emploj- 
ment,  he  shall  be  deemed  for  the  purposes  of  this 
Act  and  of  the  Bepresentation  of  the  People  Acts  to 
be  an  inhabitant  occupier  of  such  dwelling-house  as 
a  tenant,*'  Here  the  cubicle  was  not  occupied  by  any 
superior  under  whom  the  claimant  served.  Therefore, 
assuming  that  the  cubicle  was  a  dweOinff-house,  he 
was  an  inhabitant  occupier  of  a  dwdling-honse 
during  the  qualifying  period.  Can  the  power  of  tiie 
chief  constable  to  make  reg^ulations  and  so  restrict  the 
use  of  the  cubicle  b^  the  claimant  have  anytidng  to 
do  with  the  franchise?  He  occupied  in  fact,  and 
the  Act  says  nothing  about  restrictions  on  the  mode 
in  which  occupation  may  be  enjoyed,  or  what  the 
effect  of  them  is  to  be.  We  know  of  establishments 
where  large  numbers  of  people  are  employed  and  life 
under  certain  restrictions.  But  I  io  not  see  how 
such  restrictions  can  affect  the  question  of  the  fran- 
chise. The  service  franchise  is  somethin|f  totally 
different  from  the  other  kinds  of  franchise.  Die 
owner  of  this  franchise  does  not  acquire  it  by  reason 
of  any  right  of  property.  He  is  not  in  the  position 
of  a  tenant  at  will;  he  is  not  a  tenant  at  alL  He  has 
no  landlord,  but  he  merely  occupies  premises  by 
virtue  of  his  service  under  such  regulations  as  hu 
master  may  choose  to  make. 

Then  is  this  cubicle  a  dwelling-hoase  ?  By  section 
5  of  the  Act  of  1878  <*  dwelling-house  "  includes  any 
part  of  a  dwelling-house,  provided  that  it  Iw 
separately  occupied  as  a  dwelling.  -  It  need  not  be  a 
large  or  important  part,  but  any  part,  even  the 
smallest  and  the  least  significant  part,  is  snfficieot  to 
confer  the  franchise.  T\m  culnole,  it  is  true,  is  part 
of  a  room  in  a  building,  but  it  is  none  the  lets  a  pari 
of  the  whole  building  In  my  opinion  it  i^  a 
dwelling-house.  Then  did  he  occupv  separately? 
As  to  the  light  and  air  of  the  cubicle  beiiig  enjoyed 
in  common  with  the  whole  of  the  room,  the  Legisla- 
ture seems  to  me  to  have  dealt  with  that  point  in  the 
third  paragraph  of  section  5,  which  says  that "  for  the 
purposes  of  any  of  the  Acts  referred  to  in  this  section, 
where  an  occupier  is  ^titled  to  the  sole  and  exclosiTe 
use  of  any  piurt  of  a  house,  that  part  shall  not  be 
deemed  to  be  occupied  otherwise  than  separately  by 
Vdason  only  that  the  occupier  is  entitled  to  the  joint 
use  of  some  other  piurt."  The  claimant  had  po«es- 
sion  of  the  key  of  uis  cubicle  during  the  whole  of  the 
qualifying  period,  and  though  lus  superior  officer  had 
the  power  to  go  into  the  cubicle  at  any  time,  it  does 
not  appear  that  he  ever  did  so.    The  claimant  tbece- 
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fore  OGoapied  separately.  And  futther,  in  my 
opiDion,  he  oooupied  his  cubicle  as  a  dwellina;.  It 
does  not  seem  to  me  to  be  necessary  that  he  should 
occupy  it  for  all  the  purposes  of  a  dwelling.  The 
fuettton  is  whether  his  occupation  of  it,  so  far  as  it 
went,  was  occupation  as  a  dwelling.  I  concede  that 
Uiere  appears  to  have  been  an  unlimited  power  of 
interference  with  the  user  of  the  cubicle  by  the 
claimant,  but  I  do  not  think  that  the  franchise  has 
anything  1o  do  with  that  A  man  who  claims  as  an 
inhabitant  occupier  of  premises  is  not  bound  to  show 
a  good  title  to  occupy  them.  He  may  have  been  a 
trespasser,  but  when  the  franchise  comes  to  be  dealt 
with  the  only  question  is.  Was  he  there?  The 
claimant  in  fact  used  his  cubicle  as  a  place  for  sleep- 
ing during  the  qualifying  period,  and  in  my  opinion 
his  user  of  it,  restricted  Uiough  it  was,  was  as  far  as 
it  went  user  of  it  as  a  dwelling. 

Appeal  di$mi$ited. 

Solicitor  for  the  appellant.  It,    White,  for  Frank 
Treasure,  Gloucester* 

Solicitor  for  the  respondent,  C.  T.  Courtney  Lewi$, 
for  Langley' Smith,  Gloucester. 


April  22. 


From  Chan.  Div.     ^ 

(lindley,  Lopes,  and  [ 

Kay,  L.JJ.)        j 

In  re  BA7LIS.  (a.) 

Soltciior —  Coate —  Taxation — Settled  account — Previous 
payment — Agreement  for  costs — The  Solicitors  Act, 
1843  (6  <fe  7  Viri.  c.  73),  s,  41— T/ie  Solicitors'  Be- 
muneration  Act,  1881  (44  db  45  Vict.  c.  44),  s.  8. 

Where  there  is  an  agreement  as  to  costs  between  a 
solicitor  and  his  client  the  court  can  refer  that  to  the 
taxing  master  to  ascertain  whether  it  is  fair  and  reason^ 
able,  and  if  not,  it  is  not  to  be  treated  as  binding  upon 
the  client 

A  settled  account,  though  coupled  with  the  retainer  of 
agreed  costs,  is  not  payment  as  between  solicitor  and 
client  unless  a  proper  bill  is  delivered. 

Dea'sion  o/Chitty,  J.,  ante,  p.  404,  affirmed. 

Hitchcock  V.  Stretton,  40  W.  R.  555,  [1892]  2  Ch. 
343,  explained;  Be  Frape,  41  W.  R.  417,  [1893]  2  Ch. 
284,  distinguished. 

Appeal  from  Chitty,  J.  (reported  ante,  p.  404). 

Mr.  Buckley,  a  client  of  Mr.  Baylis,  a  solicitor, 
attained  twenty-one  in  1882,  and  in  1883  sought  the 
serrices  of  Mr.  Baylis.  Baylis  acted  for  him  as 
solicitor  whilst  Buckley  was  still  an  undergraduate  at 
the  university  in  a  great  variety  of  matters  of  business, 
and  in  assisting  him  in  obtaining  loans  from  insurance 
companies  and  other  societies  of  a  reputable 
character. 

When  Baylis  obtained  a  loan  he  placed  before 
Buckley  an  account,  not  a  regular  bill  of  costs, 
showing  how  the  money  was  to  oe  applied,  that  he 
was  d^lucting  his  costs  up  to  that  lime,  and  was 
giving  a  cheque  for  the  balance  to  Bucklev. 

It  was  agreed  between  them,  verbally,  that  the 
solicitor's  remuneration  should  be  not  according  to 
the  usual  scale  charges,  but  a  percentage  on  the 
sums  advanced,  on  the  ground  of  the  special 
opportunities  he  possessed  for  obtaining  loans.  The 
cash  accounts  contained  items  of  lump  sums  expressed 
to  be  for  *'  costs"  or  **  agreed  costs  "  or  "  on  account 
of  costs."    The  loans  were  made  at  a  reasonable  rate 


(a.)  Beported  by  W.  Shalloboss  Goddabd,  Esq., 
Barrister-at-Law. 


of  interest,  and  the  client  made  no  charge  of  fraud 
against  the  solicitor,  nor  imputed  to  him  any 
improper  conduct  in  the  matter  of  the  loans. 

Baylis  ceased  to  act  as  Buckley's  solicitor  in  1894, 
and  shortly  afterwards  Buckley  took  out  a  summons 
against  Baylis  for  the  delivery  of  a  bill  of  costs,  and 
to  have  the  same  referred  for  taxation. 

On  the  hearing  of  the  summons  Ohitty,  J.,  made 
the  usual  order  for  delivery  of  bills  of  fees,  charges, 
and  disbursements,  and  for  taxation  thereof,  with  a 
direction  to  the  taxing  master  to  certify  whether  any 
and  what  agreements  within  the  Solicitors'  Bemunera- 
tion  Act  of  1881  had  been  entered  into  between  the 
solicitor  and  his  client,  and,  if  so,  whether  an^  and 
which  of  such  agreements  were  or  were  not  fair  and 
reasonable.  The  costs  were  reserved,  and  the 
solicitor  was  to  have  two  months  for  delivery  of  his 
bills. 

The  solicitor  appealed. 

T*  E.  Scrutton,  for  the  appellant,  used  the  same 
arguments  as  in  the  court  below. 

Far  well,  Q.C.,  and  Sington,  for  the  respondent, 
were  not  called  upon. 

Lindley,  L.  J. — In  my  opinion  the  order  made  by 
Chitty,  J.,  ^as  perfectly  correct.  What  the  learned 
jadge  has  done  is  this.  He  has  ordered  Mr.  Baylis  to 
deliver  a  bill  of  costs,  and  that  that  should  be  referred 
to  the  taxing  master  for  taxation  ;  and  he  has  added 
this,  that  **  the  taxine  master  is  to  inquire  whether 
any  and  what  special  agreement  has  been  entered 
into  between  the  applicant  and  the  respondent  within 
the  Solicitors'  Bemuneration  Act,  1881,  and,  if  so, 
whether  any  and  which  of  such  agreements  are  or  are 
not  fair  and  reasonable." 

It  was  said,  and  the  statement  is  perfectJv  true,  that 
the  summons  would  not  have  been  taken  but  for  the 
unpleasant  feeling  which  existed  betv/een  Mr.  Baylis 
and  Mr.  Buckley's  father.  The  correspondence  shows 
that  these  proceedings  were  the  father's  doing.  But 
it  is  not  a  case  of  the  father  using  the  name  of  the  son 
in  any  proceedings,  but  he  urged  his  son  to  take  pro- 
ceedings. The  true  inference  is  that,  although  the 
father  has  nromoted  the  proceedings,  they  are  really 
the  proceeaings  of  the  son.  Whether  they  were 
instigated  by  me  father  or  not  is  immaterial,  for  they 
are  bond  fide  the  litigation  of  the  son. 

The  present  ap^al  is  made  on  behalf  of  Mr. 
Baylis  to  show  why  no  bill  should  be  delivered, 
or,  at  all  events,  that  no  order  to  tax  should  be 
made,  even  guarded  as  this  order  was  by  Chitty, 
J.  Several  points  are  made  on  his  behalf.  The 
first  point  made  is  that  those  are  settled  accounts, 
and  have  been  'paid.  We  may  treat  them  as  one, 
because  though  separate  in  one  sense,  the  answer  to 
one  is  the  answer  to  the  other.  We  cannot  hold 
that  these  were  settled  accounts  or  paid  accounts, 
inasmuch  as  there  never  has  been  any  delivery  of  any 
bill  of  costs  of  any  sort  or  kind.  Counsel  for  the 
appeUaut  has  urged  that  they  will  be  paid  accounts 
when  the  bill  is  delivered  under  the  order  of  the  court, 
b^ause  the  payments  wUl  then  be  held  to  refer  to 
the  bill,  and  that  therefore  it  is  premature  to  order 
taxation.  I  cannot  follow  that  ar^ment.  There  is 
no  bill  now  before  the  court,  there  is  no  bill  to  which 
these  payments  can  be  referred.  This  is  not  like  the 
case  of  Hitchcock  v.  Stretton,  40  W.  B.  555.  [1892]  2 
Ch.  343,  in  which  I  think  that  perhaps  Stirling,  J., 
went  a  little  too  far  in  holding  that  on  delivery  of  a 
bill  of  costs  after  the  issue  of  the  writ  in  the  action 
payments  made  before  the  proceedings  could  be 
referred  to  it.  I  cannot  help  thinking  that  the  real 
reason  why  Stirling,  J.,  decided  in  this  way  was 
that  when  he  came  to  see  the  bill  of  costs  he  could 
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not  find  that  there  was  an^hing  at  all  which 
required  taxation.  I  am  qmte  satisfied  that  if  he 
had  thought  there  were  improper  payments  he  would 
have  ordered  taxation.  As  a  matter  of  law,  I  repeat, 
I  think  that  he  went  a  little  too  far,  though  I  do 
not  say  the  decision  was  wrong,  but  I  f^  con- 
Yinced  that  this  explanation  of  his  reason  is  the 
true  one.  It  is  said  that  because  in  Ex  parte 
ffeming,  28  L.  T.  O.  S.  144,  6  W.  B.  Dig.  141.  it 
was  held  that  payments  made  before  proceedine;s 
instituted  could  be  referred  to  a  bill  subsequently 
delivered,  we  ought  therefore  to  stay  our  hands 
in  this  case;  but  that  is  an  impossible  contention, 
and  the  same  observation  applies  to  Re  Thomp- 
son,  42  W.  B.  462,  [1894]  1  a  B.  462,  where  the 
cou^  came  to  the  conclusion  that  the  payment  could 
be  referred  to  the  bill  of  costs  because  the  client  had 
actually  had  the  bill  and  had  been  satisfied  with  it. 
Here  we  can  exercise  no  judgment  of  that  kind 
because  we  have  no  materials  to  enable  us  to  do  so. 
The  authorities  only  show  that  a  solicitor  who  pays 
himself  by  retaining  and  does  not  deliver  a  bill  of 
costs  cannot  treat  that  retention  as  payment.  No 
authority  to  the  contrary  has  been  cited,  and  I  can- 
not see  that  there  has  been  here  payment  or  settled 
account. 

The  other  point  is  diffSerent.  It  is  said  that 
it  was  wrong  to  order  taxation  because  these 
accounts  were  written  agreements  within  section  8  of 
the  Solicitors'  Bemuneration  Act,  1881.  If  there  had 
been  any  agreement  in  writing  within  the  Act,  we 
should  have  to  pay  attention  to  it.  If  the  circum- 
stances are  looked  at,  it  is  clear  what  the  agreement 
was — viz.,  that  the  real  agreement  was  a  verbal 
agreement  with  this  young  man  that  Mr.  Baylis 
should  pay  himself  his  costs  in  this  way.  BEaving 
our  attention  called  to  that,  I  am  not  prepared  to 
construe  the  words  as  we  construed  those  in  Be  Frape, 
41  W.  B.  417,  [1893]  2  Ch.  284.  In  that  case  we  held 
that  if  there  were  grounds  for  suspicion  of  unfair- 
ness, the  oourt  would  order  the  taxing  master  to 
considbr  whether  the  agreement  was  fair  and  reason- 
able ;  but  in  this  case  we  are  told  that  the  agreement 
was  only  for  *' costs  as  agreed."  That  expression 
does  not  look  as  if  this  document  was  the  written 
agreement,  but  rather  as  if  it  referred  to  some  other 
agreement.  The  account  refers  to  some  antecedent 
agreement  not  embodied  in  that  account,  so  that  the 
decision  in  Be  Frape  does  not  cover  this  case  at  all. 
I  think  that  decision  was  quite  right,  and  I  will  not 
throw  any  doubt  upon  it ;  but  to  extend  that  decision 
to  a  case  where  there  is  no  agreement  in  writing 
would  be  a  very  diflferent  matter. 

The  deiAj  which  has  taken  place  is  a  further  and 
a  serious  point.  If  by  ordering  taxation  we  should 
be  doing  an  injustice  to  Mr.  Baylis,  or  if,  owing  to 
lapse  of  time,  he  had  lost  the  materials  for  preparing 
his  bill,  and  could  not  comply  with  the  order,  it 
would  be  different ;  but  on  his  own  evidence  he  has 
in  his  possession  ample  materials  for  making  it  out, 
and  there  is  nothing  to  show  that  we  should  be  doing 
'  injustice  in  ordering  him  to  do  so. 
have  only  one  other  word  to  say.  When 
you  look  at  these  charges  they  are  very  large 
sums;  I  do  not  say  they  are  overcharges,  but 
the  difference  between  them  and  the  scale  fees  is 
shown  by  the  evidence,  and  they  are  much  larger 
than  the  usual  charges  made  by  solicitors.  That 
requires  investigation,  and  was  quite  enough  to 
justify  Chitty,  J.,  and  this  court  in  making  the  order 
which  has  been  made.  That  order  is  guarded  in 
the  manner  which  I  have  pointed  out,  and  was  quite 
right,  and  the  appeal  must  be  dismissed  with 
costs. 

LoPBS,  L.J. — I  am  of  the  same  opinion,  and  I 


ny  ] 


think  that  the  order  made  by  Chitty,  J.,  is  perfectly 
right  in  the  circumstances  of  this  case.  It  is  said 
that  one  reason  why  it  is  not  right  is  that  there  hss 
been  delay.  It  is  perfectly  true  that  there  has  been 
delay.  Mr.  Bucklev  attained  his  majority  in  1882, 
and  twelve  years  ^psed  during  which  Mr.  Baylis 
acted  for  him  without  any  question  being  raised. 
No  doubt  that  is  a  long  aelay;  and  if  it  had  not 
appeared  from  the  evidence  that  Mr.  Baylis  was  iu  a 
position  to  prepare  a  bill  of  costs,  that  would  ha?e 
great  weight.  But  he  has  the  materiab  from  which 
to  prepare  his  bill,  and  I  have  even  some  doubt 
whether  he  has  not  the  bill  itself  ready.  That  ii 
the  answer  to  the  plea  of  dela^.  But  there  is  anolhsr 
answer.  I  cannot  help  thinkmg  that  there  is  ground 
for  saying  that  the  agreement  relied  upon  is  some- 
what unreasonable,  because  it  does  appear  that  there  it 
a  very  large  excess  in  the  amounts  charfl;ed  compared 
with  what  would  be  chargeable  under  the  scale;  and 
that  is  a  strong  argument  iu  favour  of  the  order  made 
by  Chitty,  J.,  and  one  which  teUs  against  the 
suggestion  that  the  order  is  wrong  because  of  delay. 

Then  it  is  said  that  there  has  been  payment  and  a 
settlement  of  account,  but  in  my  opinion  there  has 
been  neither  payment  nor  settlement.  No  bill  of 
costs  has  ever  been  delivered.  It  is  said  that  the 
solicitor  has  retained  the  money  himself,  and  that 
that  amounts  to  payment.  It  is  not  said  that  if  no  bfll 
had  been  ddivered  that  would  be  payment ;  but  it  is 
said  that  when  under  the  order  the  bill  is  delivered,  ^  it 
contains  anything  to  which  the  previous  retention 
can  refer,  that  wul  convert  the  retention  into  pay- 
ment. That  seems  to  be  a  preposterous  contention. 
There  is  no  doubt  a  case  of  Hitchcock  v.  Stretton,  in 
which  it  was  held  that  retention  could  be  referred  to 
a  bill  delivered  after  the  issue  of  the  writ,  but  that 
was  a  different  case.  The  reason  why  Stirling,  J., 
in  that  case  acted  as  he  did  was  because  he  felt  that 
under  the  circumstances  there  was  nothing  wrong, 
but  that  all  was  fair  and  right,  and  that  to  send  the 
bill  for  taxation  would  have  been  a  useless  pro- 
ceeding. 

The  further  point  taken  is  under  the  Act  of  1881,  s. 
8.  I  need  not  read  that,  but  sub-section  2  says :  "  The 
agreement  shall  be  in  writing,  signed  by  the  person 
to  be  bound  thereby  or  by  his  agent  in  that  behalf.*' 
The  question  is  whether  in  this  case  there  was  any 
such  agreement  in  writing  as  is  contemplated  by 
that  enactment.  The  expressions  used  in  tiM 
accounts  are  "  agreed  costs  '*  and  *'  a^^reed  as  costs." 
In  my  opinion  that  is  not  a  compliance  with  the 
statute,  and  I  cannot  help  thinking  (speaking  i(x 
myself)  that  the  terms  of  the  agreement  ought  to  be 
found  in  the  writine,  and  that  that  is  what  the 
statute  intended.  It  is  not  necessary  to  go  that 
length  for  the  purpose  of  this  case.  Upon  "  agreed 
costs  "  and  '*  agreed  as  costs,'*  taken  by  themselves,  it 
is  impossible  to  come  to  any  conclusion  what  the 
agreement  may  be;  but  we  are  relieved  from  the 
difficulty  which  might  have  arisen  because  we  were  told 
by  the  appellant's  counsel  what  the  real  agreement  wu 
— viz.,  that  there  was  to  be  an  allowance  of  5  per 
cent,  on  loans  secured  by  Mr.  Baylis.  That  was  an 
oral  agreement ;  and  how  can  it  be  said  that  these 
words,  "  agreed  costs  "  and  "  agreed  as  oosts,"  in  any 
way  indicate  what  the  real  agreement  was?  Tliat 
point  also  fuls,  and  in  my  opinion  the  order  made  by 
Chitty,  J.,  was  in  every  respect  right. 

Kay,  L.  J. — ^I  am  of  the  same  opinion,  bat  I  will 
add  a  few  words,  because  this  is  a  case  which  involies 
principles  of  great  importance.  In  every  case  of  an 
agreement  between  solicitor  and  client  the  court  his 
always  recognized  that  a  solioitor  can  exerdn  great 
influence  over  his  dient,  and  it  looks  upon  an  agree- 
ment prepared  by  the  solicitor  with  great  jealousy 
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and  care,  and  throws  upon  the  solicitor  the  burden  of 
showing  that  it  was  fair  and  proper.  The  Act  of 
1881  did  not  alter  that»  but  recognized  it  in  the 
plainest  possible  terms.  Where  there  is  an  agree- 
ment the  court  can  refer  that  to  the  taxing  master  to 
ascertain  whether  it  is  fair  and  reasonable,  and  if  not 
it  is  not  to  be  treated  as  binding  upon  the  client.  Is 
there  here,  in  the  first  place,  an  agreement  binding 
under  the  Act  of  1881  ?  The  only  thing  in  writing 
and  signed,  which  is  what  the  Act  requires,  is  a 
statement  which  in  the  first  account  is  in  these  words, 
"  costs  of  mortgage  as  agreed,  £35.''  In  some  of  the 
later  ones  it  is  *^  agreed  costs,"  and  so  on.  The 
appeUant*s  counsel  argued  that  tbere  you  have  on  the 
face  of  the  document  an  agreement  that  that  is  to  be 
ihe  amount  of  the  costs.  But  he  began  by  saying 
that  there  was  a  verbal  agreement  with  this  young 
man  just  after  he  attained  twenty-one,  to  the  effect 
that  when  any  money  was  borrowed  the  solicitor  should 
be  paid  5  per  cent,  on  the  gross  amount  to  cover 
his  costs  and  commission.  That  was  the  agreement 
on  their  part.  Although  it  may  have  been  difficult  for 
the  other  side  to  set  up  that  case,  it  is  different  when 
the  solicitor  tells  us  so  himself,  and  it  is  quite  plain 
that  these  documents  refer  to  tiiat  agreement.  They 
are  not  in  themselves  the  agreement,  but  they  refer  to 
an  antecedent  agreement  to  pay  5  per  cent,  for  com- 
mission and  costs,  and  the  words  '*  costs  of  mortgage 
as  agreed  "  are  completely  explained.  This  was  not 
a  written  agreement  at  all ;  it  was  a  verbal  agree- 
ment, and  not  in  writing,  and  ought  not  to  be 
binding  on  the  client.  It  was  said  that  that  was  not 
consistent  with  the  decision  in  lie  FrapCt  but  I  think 
it  is  consistent  with  it.  It  was  a  strong  decision.  I 
was  a  party  to  it.  But  it  does  not  go  so  far  as  we 
are  asked  to  g^  in  this  case.  The  question  there  was 
this.  In  an  account  which  was  signed  by  the  client 
there  was  an  item  for  "  agreed  costs  £80."  That 
document  enabled  the  court  to  say  that  it  was  a 
sufficient  description  of  all  the  costs  incurred  down 
to  the  date  of  that  document  (and  there  was  no  sug- 
gestion of  any  agreement  outside  that  document), 
and  that  the  agreement  was  that  £80  should  be  the 
amount  payable  for  iJl  these  costs.  That  is  quite 
different  m>m  the  point  now  before  us.  This  is  not 
on  the  face  of  the  document  an  agreement,  but  a 
reference  to  an  antecedent  verbal  agreement  which  is 
not  binding  on  the  client.  That  completely  distin- 
guishes this  case  from  Re  Frave.  This  verbal  agree- 
ment was  entered  into  with  Mr.  Buckley  when  he  was 
such  just  of  age.  The  court  will  look  very  carefully  at 
an  agreement,  even  if  it  has  been  signed  ;  but  the  true 
resmt  of  this  is  that  there  was  no  written  agreement. 
There  is  not  enough  to  satisfy  the  Act  of  1881,  and 
we  must  treat  it  as  if  there  was  no  signed  agree- 
ment. If  we  had  to  look  into  it  further,  I  should  say 
that  the  agpreement,  whether  written  or  not,  requires 
most  careful  investigation,  because  the  first  account 
does  not  refer  to  any  agreement.  It  says  *'  costs  as 
to  loan  £30."  That  was  a  loan  of  £600  made  by  one 
of  the  leading  insurance  societies  in  London.  The 
aoooont  is  made  out  by  the  society  thus:  '*  Costs  of 
investigation  of  title."  Therefore  the  investigation 
was  not  made  by  Mr.  Baylis,  but  by  the  solicitors  of  the 
society.  On  looking  atthe  scale  it  appearsthat  the  only 
charge  Mr.  Baylis  could  have  made  was  1  per  cent., 
which  would  have  amounted  to  £6,  instead  of  which 
he  has  chaiq^  £30.  That  seems  to  me  to  be  an 
exorbitant  chaxge  which  would  quite  justify  the  court 
in  inquiring  vmether  it  was  a  fair  and  reasonable 
agreement.  Then  it  was  said  that  there  had  been 
payments  of  these  accounts.  I  asked  whether  there 
nad  over  been  a  case  in  which  retention  had  been  held 
to  be  payment  where  no  bill  of  oosts  had  been  de- 
^ere^and  here  no  bill  has  been  delivered  up  to  this 


moment.  The  answer  was  "  No,  but  there  are  cases 
where  a  bill  has  been  delivered  after  the  retention 
and  has  been  kept  for  some  time  without  rejection, 
and  the  retention  has  been  held  to  refer  to  that  bill 
and  treated  as  payment."  Other  cases  are  said  to  have 
gone  further  tnan  that,  as,  for  instance,  Hitchcock  v. 
Siretton,  before  Stirling,  J.,  where,  after  the  action 
had  begun,  the  bill  was  for  the  first  time  delivered, 
and  the  learned  judge  thought  himself  bound  to  treat 
that  as  referable  to  the  retention  which  had  been 
made  before  any  proceedings  had  been  commenced  or 
any  bill  delivered.  With  great  deference  to  Stirling, 
J.,  I  should  not  have  so  decided.  I  do  not  think  that 
anything  warrants  us  in  going  a  step  further  than 
we  did  in  Be  Frape;  and  we  are  asked  to  go  even 
further  than  the  decision  in  Hitchcock  v.  Stretton  and 
to  hold  that  a  bill  delivered  under  the  order  of  the 
court  will  relate  back  and  make  all  these  retentions 
payments.  Even  if  Hitchcock  v.  Stretton  was  right, 
this  would  be  to  carry  it  a  great  deal  further.  I 
entirely  dissent  from  the  argniment  that  delivery  of 
a  bill  under  this  order  would  make  that  payment, 
which  is  not  payment  now.  I  cannot  follow  that 
argument. 

Then  it  is  said  that  this  is  a  settled  account, 
but  the  same  answer  as  is  given  to  the  sugges- 
tion of  an  agreement  is  conclusive.  There  is  one 
item  which  the  client  has  had  no  opportunity  of  in- 
vestigating. He  has  not  agreed  in  any  way  binding 
on  him  to  make  a  payment  of  that  item,  and  no  bill 
has  been  delivered,  and  it  cannot  be  treated  as  a 
settled  account. 

It  is  urged  that  the  respondent  is  coming  a 
long  time  after  the  event.  There  is  no  Statute 
of  Limitations  which  applies,  and  the  Act  of 
1881  says  not  a  word  as  to  the  time  within  which  a 
bill  must  be  delivered,  so  there  is  no  statutory  bar. 
But  still  there  has  been  a  long  delay.  The  first 
account  was  in  1885,  and  we  are  now  in  1896.  If  it 
could  be  added  to  that,  that  the  solicitor  is  in  a  great 
difficulty,  that  he  has  lost  his  vouchers  and  cannot 
make  out  a  bill,  there  would  be  great  force  in  the 
argument ;  but  we  have  it,  that  he  has  the  materials 
and  that  his  clerk  has  actually  made  out  a  draft  bill, 
so  there  is  no  difficulty  of  that  kind.  This  is  a  matter 
between  solicitor  and  client,  and  of  a  client  very  much 
in  the  hands  of  the  solicitor,  and  I  do  not  feel  dis- 
posed to  say  that  the  question  of  delay  is  enough  to 
make  the  order  of  Chitty,  J.,  improper.  I  also  think 
that  the  father's  action  was  quite  right,  although 
the  son  is,  perhaps,  doine  what  he  woidd  not  have 
done  without  it.  [His  lordship  referred  to  the  order 
of  Chitty,  J.,  and  continued : — ]  If  the  taxing  master 
finds  that  there  has  been  an  agreement  which  is 
binding  under  tiie  Act  of  1881,  he  will  tax  the  bill 
in  relation  to  i^at  agreement;  but  he  cannot  tell 
until  he  sees  the  bill  whether  the  agroement  is  reason- 
able or  not.  Seeing  that  the  solicitor  has  all  the 
materials,  it  is  rather  extraordinary  that  he  should 
venture  to  interfere  with  an  order  which  is  reason- 
able, ri^ht,  and  proper.  The  appeal  fails,  and  must 
be  dismissed,  with  oosts. 

Appeal  dismissed. 

Solicitors,  Peard  d;  Son;  Rowdiffes,  RawU^  &  Co., 
for  A,  d:  G.  W.  Fox,  Manchester. 
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From  Chan.  Div.      \ 
(Lindley»  Lopes,  and  /  April  14,  15. 

Kay,L.JJ.)         ) 

BiGQEESTAFFB  V,  R0WATT*8  WHARF  (LIMITED). 

HowAED  V,  Ro watt's  Wharf  (Limited),  (a.) 

Company — Debentures — Set  off — Assignment  of  deht — 
Appointment  of  receiver — Time  of  aseignment — Liquid 
dated  demand — Money  had  and  received — Goods  paid 
for  hut  not  delivered  —  Managing  director  —  Acts 
within  apparent  authority. 

Debentures  issued  by  a  limited  company ^  being  a  floats 
ing  charge  on  its  assets,  do  not  take  effect  as  a  charge  as 
from  the  date  of  their  issue,  but  only  from  the  date  of  the 
appointment  of  a  receiver  on  behalf  of  the  debenture^ 
holders,  and  then  subject  to  the  existing  equities,  A  trader 
dialing  with  the  company  in  the  ordinary  course  of  its 
business  has  an  inchoate  right  of  set-off  against  debts 
owing  by  him  to  the  company  before  such  date,  eoen 
though  he  has  notice  of  the  issue  of  the  debentures, 

W.here  there  is  a  claim  for  goods  paid  for  out  not 
delivered,  the  property  in  the  goods  not  having  passed, 
the  tlaim  becomes  one  for-  money  had  and  received,  upon 
a  failure  of  consideration,  and  becomes  a  liquidated 
demand,  and  is  a  proper  subject  for  set-off, 

A  company  is  bound  by  the  acts  of  persons  who  take 
upon  themselves,  with  the  knowledge  of  the  directors,  to 
act  for  the  company,'  provided  such  persons  act  within 
the  limits  of  their  apparent  authority;  and  strangers 
dealing  bon^i  fide  with  such  persons  Jiave  a  right  to 
assume  that  they  have  been  duly  appointed. 

Appeal  from  a  decision  of  North,  J. 

Bowatt*8  Wharf,  Limited,  was  a  company  incor- 
porated in  1892. 

In  March,  1893,  the  company  made  an  issue  of  6 
per  cent,  first  mortgage  debentures  of  £100  each. 

The  company  thereby  charged  with  the  payment  of 
principal  and  interest  **  all  its  real  and  personal 
property,  present  and  future,  and  the  undertaking, 
goodwill,  and  business  of  the  company,  and  all  its 
uncalled  capital  for  the  time  being.'' 

The  debentures  were  subject  to  a  condition  {inter 
nliay^  that  the  charge  thereby  created  was  to  be  a 
floating  security,  and  should  attach  as  a  fixed  charge 
only  if  the  company  went  into  liquidation,  or  made 
default  in  payment  of  any  of  the  principal  moneys 
secured  thereby,  or  made  default  for  three  months  in 
the  payment  of  any  interest,  and  should  not  pay  the 
sums  Que  within  one  month  after  receiving  notice 
to  remedy  such  default. 

The  principal  sums  due  under  the  debentures  were 
payable  on  the  Ist  of  January,  1900,  but  the  com- 
pany might  pay  them  sooner  on  giving  certain 
notice ;  and  they  were  payable  forthwith  if  the  com- 
pany made  default  in  payment  of  interest  or  went 
into  liquidation. 

In  May,  1893,  Harvey,  Brand,  &  Co.  imported  a 
cargo  of  petroleum  oil,  which  was  delivered  at  the 
wharf  of  the  defendant  company,  and  stored  there  by 
them  for  Harvey,  Brand,  &  Co.  at  a  rent  of  3d.  per 
ton  of  oil  per  week,  subject  to  a  deduction  for  any 
leakage  from  the  oil  which  might  take  place  at  the 
wharf. 

By  the  custom  of  the  trade  the  rent  was  payable 
when  the  oil  was  finally  removed  from  the  wharf, 
but  the  wharfinger  was  not  bound  to  allow  the 
amount  of  oil  in  tank  to  be  reduced  below  a  value 
representing  the  amount  of  rent  owing. 

In  November,  1893,  Harvey,  Brand,  &  Co.  pur- 
chased through  the  defendant  company  7,000  barrels, 
which  were  intended  to  be  used  for  the  delivery  of 


(fi.)  Reported  by  W.  Shallcross  Goddard,  Esq., 
Barrister-at-Law. 


oil,  at  the  price  of  Ss.  6d.  a  barrel,  and  they  paid 
the  amount  of  the  purchase  money,  £l,22o,  to  the 
company. 

The  barrels  formed  part  of  the  general  stock  of 
barrels  at  the  wharf  belonging  partly  to  the  defen- 
dant company  and  partly  to  their  customers,  and 
were  to  be  used  by  the  company  when  oil  of  Harvey, 
Brand,  &  Co.  was  to  be  put  into  barrels  for  ddivery 
by  the  company  to  the  order  of  Harvey  &  Go, 

In  October,  1694,  the  above  actions  were  brought 
by  holders  of  debentures  of  the  company  to  enforce 
their  security,  and  on  the  30th  of  Cktober,  1894,  m 
order  was  nuide  appointing  Mr.  Howard  to  bs 
receiver  and  manaeer  of  the  busiaefls  of  the  eompapy 
on  behalf  of  Ibe  debenture  holders. 

Harvey,  Brand,  &  Co.  received  notice  of  his 
appointment  on  the  31st. 

In  November,  1894,  the  company  passed  resola- 
tions  for  a  voluntary  winding  up,  and  on  the  Hfh. 
of  November,  1894,  Mr.  Howard  was  appointed 
liquidator. 

In  October,  1894,  there  was  oil  belonging  to 
Harvey,  Brand,  &  Co.  still  remainisg  at  the  whtat  of 
the  defendant  company,  and  the  receiver  claimed  a 
lien  upon  it  in  respect  of  rent  due  from  them  to  the 
company,  amounting  after  a  deduction  for  kaktge 
to  about  £550. 

Harvey,  Brand,  &  Co.  daimed  to  set-off  agin»t 
this  sum  a  sum  of  £677  os.,  being  38.  6d.  per  barrel 
in  respect  of  3,870  of  the  7,000  barrels  which  had 
never  oeen  delivered  to  them  by  the  defendant  com- 
pany. 

The  question  was  whether  tiiis  sum  of  £677  5s. 
could  be  so  set  off,  having  regard  to  the  existence  of 
the  debentures  issued  by  the  company,  and  on  the 
24th  of  April,  1895,  Harvey,  Brand,  &  Co.  took  out 
a  summons  for  the  determination  of  the  question. 

There  was  a  second  question  raised  by  the  summons, 
whether  certain  debts  owing  to  the  company  had 
been  validly  hypothecated  to  Harvey,  Brand,  &  Co. 

In  the  latter  part  of  October,  1894,  Harvey,  Brand, 
^  Co.  were  pressing  the  company  for  securiU*  for  the 
money  owing  them  by  reason  oi  the  non-ddivery  of 
the  barrels,  and  the  company  were  in  need  of  money 
for  payment  of  wages. 

On  the  22nd  of  October  a  meeting  took  pboe 
between  the  three  directors  of  the  company  and 
Harvey,  Brand,  &  Co.,  at  which  it  was  agreed  that 
if  Harvey,  Brand,  &  Co.  woidd  advance  money  for 
the  wages,  the  company  would  as  security  for  such 
advances  and  the  debt  owing  to  Harvey,  Brand,  & 
Co.  give  to  them  (amongst  other  thin^)  letters 
hypothecating  to  them  certain  debts  owmg  to  the 
company. 

On  the  23rd  of  October  Mr.  Davey,  one  of  the 
directors,  signed  a  number  of  letters  addressed  to  the 
different  debtors  to  the  company,  telling  them  that 
all  charges  due  or  to  become  due  from  them  on  goods 
at  the  company's  wharf  were  hypothecated  to 
Harvey,  Brand,  &  Co.  These  letters  were  signed  by 
Davey,  as  managing  director,  on  behalf  of  the 
company,  in  the  presence  of  one  of  the  other  direc- 
tors, and  were  given  to  Harvey,  Brand,  &  Co. 

Under  the  articles  of  the  company  the  qaoran  of 
directors  was  three,  and  the  directors  had  power  to 
appoint  a  managing  director,  and  to  authorise  him  to 
exercise  all  thdr  powers  except  the  signing  of  hilis 
of  exchange  and  promissory  notes.  There  were  thrse 
directors  of  the  company.  There  was  no  minute  of 
any  resolution  of  the  appointment  of  Davey  ss 
managing  director ;  but  he  appeared  to  have  acted  as 
manag^g  director,  and  to  have  been  recognised  as 
such  by  his  co-directors.  The  question  was  whether 
or  not  the  hypothecation  of  the  debts  was  binding  on 
the  company,  having  regard  to  the  fact  that  Dar^ 
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had  not  been  formall7  appointed  managing  director 
when  be  purported  to  act  in  that  capacity. 

North,  J.,  held  that  the  debentures  ceased  to  be  a 
floating  security,  and  the  charge  thereby  created 
attached  on  the  appointment  of  the  receiver;  but  the 
cdaim  of  Harvey,  Brand,  &  Ck>.  was  a  claim  for  un- 
liquidated damages,  being  a  claim  for  the  wrongful 
conversion  of  the  barrels,  and  such  damages  could 
not  be  set  off  against  the  amount  of  the  rent. 

On  the  second  question  he  held  that  Harvey, 
Brand,  &  Co.  did  not  rely  on  the  powers  of  Davey  as 
de  facto  managiup^  director,  and  therefore  could  not 
support  their  claim  on  that  ground. 

Harvey,  Brand,  &  Co.  appealed. 

Swin/m  Eady,  Q.C,  and  F.  Wrright,  for  the 
appellants. — ^The  company  had  the  money  and  did 
not  deliver  the  barrel,  so  that  the  remedy  of  the 
appellauts  is  an  action  for  money  had  and  received 
upon  a  consideration  which  has  failed.  The  claim 
would  be  for  a  liquidated  amount,  the  prioe  of  the 
barrels,  which  could  be  set  o£P  against  the  rent  due  to 
the  company.  The  debentures  would  onlv  tiUce  efitect 
subject  to  all  equities  existing,  on  the  30th  of 
October,  1894,  and  so  subject  to  the  right  of  set  off. 
On  the  second  point,  Davey  was  acting  as  managing 
director,  and  the  appellants  had  no  notice  that  there 
was  any  informality  in  his  appointuient,  and  were 
acting  bond  fide :  County  of  Oioucester  Banking  Co,  v, 
Rudry,  Merthyr,  «fec..  Colliery  Co.,  43  W.  R.  486. 
[1895]  1  Ch.  629,  and  AUorney- General  v.  Great 
JEastern  Bailway  Co.,  28  W.  R.  769.  5  App.  Cas.  473. 
[Kay,  L.  J.,  referred  to  Smith  v.  The  Hull  Glas$  Co., 
8  C.  B.  668.  11  lb.  897.1  [LoPES,  L.J.,  referred  to 
lindley  on  the  Law  of  Companies,  5th  ed.,  pp.  159 
and  160.] 

Cozens- Hardy,  Q.C.,  Upjohn,  and  W.  H.  Cozens- 
Hardy,  for  the  debenture  holders. — ^There  has  not 
been  a  total  failure  of  consideration,  and  the|appellants* 
claim  must  be  for  wrongful  conversion.  That  is  a 
claim  for  unliquidated  damages,  which  cannot  be  set 
off  against  the  rent.  If  they  put  their  claim  for  a 
liqui&ted  sum  in  respect  of  the  price  of  the  barrels, 
the  answer  is  that  the  debt  was  incurred  after  the 
issue  of  the  debentures,  by  which  all  the  assets  were 
assigned.  [Kay,  L.J. — Is  notice  of  a  debenture  which 
is  a  mere  floating  charge  notice  of  an  assignment  ?] 
There  was  an  actual  charge  created  by  them,  though 
until  they  matured  the  company  remained  in  posses- 
sion of  the  assets.  Debenture  nolders  would  take  in 
priority  to  execution  creditors,  even  before  the 
appointment  of  a  receiver,  and  that  could  only  be  on 
the  ground  that  the  debentures  created  a  charge  :  In 
re  The  Standard  Manufacturing  Co.,  39  W.  E.  369, 
[1891]  1  Ch.  627 ;  In  re  Opera,  Limited,  39  W.  R.  705, 
[1891]  3  Ch.  260 ;  and  Taunton  v.  Sheriff  of  Warwick- 
•hire,  43  W.  R.  579,  [1895]  2Ch.  319.  The  right  of 
set  off  under  the  statutes  relating  to  ftet  off  (2  €bo.  2, 
c  22,  s.  13,  and  8  Geo.  2,  c.  24,  ••  4}  only  arises  in 
some  proceeding  in  which  it  can  be  asserted.  The 
debts  must  have  been  incurred  in  the  same  transac- 
tion, and  be  such  as  would  before  the  statutes  have 
given  rise  to  cross  actions.  The  right  had  not  arisen 
in  this  case  when  the  receiver  was  appointed.  On 
the  second  point,  these  so-called  letters  of  hjrpotheca- 
tion,  amount  to  no  more  than  notices  given  by  the 
managing  director.  There  was  no  resolution  of  the 
board  authorizing  him  to  charge  the  assets  of  the 
company  in  this  way,  and  to  hold  this  transaction 
good  would  be  an  extension  of  the  principle  of  The 
Royal  British  Bank  v.  Turquand,  6  E.  &  B.  327,  4 
W.  E.  Dig.  148.  In  County  of  Gloucester  Banking  Co. 
V.  Budry,  Merthyr,  <^c,  Colliery  Co.  the  seal  of  the 
company  had  been  actually  fixed  to  the  document  in 
question.    That  is  a  different  case  from  this* 


No  reply  was  called  for. 

Lindley,  L  J. — The  first  question  is  as  to  the  set- 
off. The  company  issued  debentures  in  the  ordinary 
form,  which  were  a  floating  security  creating  an 
equitable  chaise  upon  the  assets  of  the  company, 
such  assets  being  of  necessity  uncertain  in  amount. 
The  debentures  did  not  interfere  with  the  company 
carrying  on  its  business  in  the  ordinary  way,  but  the 
deb^ture  holders  could  in  certain  events  take 
possession  by  means  of  a  receiver.  The  appellants 
owed  the  company  a  sum  of  over  £500  for  rent  for 
storage  of  oil,  and  they  have  a  cross  claim  against 
them  to  which  I  will  refer  later.  It  is  an  important 
fact  that  the  appeUants  and  others  owed  money  to 
the  company,  as  on  the  credit  of  that  and  other  such 
debts  the  company  obtained  facilities  for  carrying  on 
its  business,  and  for  dealing  beyond  what  they  other- 
wise would  have  done.  It  would  be  disastrous  to 
companies  if  it  could  be  said  that  because  they  had 
issu^  debentures  they  could  not  incur  debts  in 
re6x>ect  of  which  a  right  to  set  off  might  arise.  That 
would  be  equivalent  to  saying  that  they  could  not 
carry  on  their  business.  It  is  very  much  to  the  interest 
of  the  debenture  holders  that  they  should  be  able  to  do 
so,  as  without  that  they  could  not  earn  any  money. 

The  appellants  bought  from  the  company  some 
7,000  barrels,  for  which  they  paid  £1,225.  They  never 
received  some  of  the  barrels,  and  to  the  extent  to 
which  there  was  a  short  delivery  they  were  creditors 
of  the  company  for  the  prioe  of  every  barrel  which 
was  undelivered,  there  being  to  that  extent  a  total 
failure  of  coosideration,  which  would  enable  them  to 
have  the  price  bade  or  set  off  the  amount  of  it  against 
any  debt  owing  by  them  to  the  company.  They  claim 
the  right  to  set  off  that  amount  against  tbe  rent  which 
they  owe  to  the  company,  and  they  say  that  that 
right  being  an  existing  right  when  the  debenture 
holders  obtained  the  appointment  of  the  receiver  on 
the  30th  of  October,  1894,  the  debenture  holders 
cannot  now  interfere  with  it.  The  answer  of  the  de- 
benture holders  is,  in  the  first  place,  that  the  claim  is 
really  one  for  unliquidated  damages  for  a  breach  of 
contract,  and  that  cannot  be  a  set-off  against  the  rent. 
I  do  n*  t  think  that  that  is  so.  The  barrels  were  not 
earmarked  in  any  way,  and  the  property  in  them  did 
not  pass.  It  is  not  a  case  for  an  action  of  trover,  and 
the  appellants  were  right  in  making  their  claim  on 
the  groimd  of  short  delivery  for  the  price  of  the 
barrels  not  ddivered.  That  is  a  claim  for  a  liquidated 
sum. 

Then  the  debenture  holders  say  that,  even  so, 
this  debt  cannot  be  set  off  against  the  rent,  because 
when  it  was  incurred  the  appellants  had  notice  of  the 
assignment  of  all  the  assets  of  the  company  made  by 
the  debentures.  That  is  a  very  important  question. 
No  doubt,  in  an  ordinary  case,  when  a  debt  has  been 
assigned  and  notice  of  it  has  been  received  by  the 
debtor,  no  right  to  set  off  in  his  favour  can  arise  us 
against  the  assignee.  On  behalf  of  the  debenture 
holders  it  is  said  tbat  there  is  no  difference  in  this 
respect  between  an  ordinary  assignment  and  an 
assignment  made  by  debentures  such  as  these ;  but  I 
thiiuc  that  there  is.  If  there  were  not,  a  company 
could  not  obtain  credit  without  the  consent  of  its  de- 
benture holders,  and  the  right  of  a  company  to  carry 
on  its  business  in  the  ordinary  way  would  be  so 
crippled  by  the  issue  of  debentures  that  it  could  not 
after  that  carry  on  its  business  at  all.  One  means  by 
which  a  company  could  earn  money  would  be  lost  if 
it  could  not  deal  with  people  upon  such  terms  that  a 
right  to  set  off  cross  debts  could  arise  between 
them.  That  view  of  the  effSect  of  debentures  would 
be  mischievous.  There  is  no  authority  for  it,  and  it 
is  contrary  to  principle,!  and  contrary  to  the  bargain 
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made  by  the  debenture  holders  that  until  they  take 
possession  their  debtors  can  continae  to  oarry  on  their 
business.  It  appears  to  me  that  this  view  is  unten- 
able, and  if  adopted  would  be  oommercially  disastrous. 
The  ri^ht  to  set  off  which  the  appellants  claim  is,  in 
my  opmion,  established. 

The  second  question  is  whether  the  appellants  are 
Qnder  the  letters  of  hjrpothecation  entitled  to  the 
debts  dealt  with  by  them.  It  is  said  that  the  company 
was  not  bound  by  the  letters  because  Mr.  Davey  had 
no  authority  to  pledge  the  debts.  Persons  who  deal 
with  directors  of  companies  must  look  to  see  what 
powers  the  directors  have  under  their  articles,  and  in 
this  case  the  articles  show  that  the  directors  could 
appoint  a  managing  director  to  exercise  all  their 
powers  other  than  the  signing  of  bills  of  exchange  and 
promissory  notes.  So  far,  therefore,  as  the  appellants 
knew,  Mr.  Davey  had  all  the  powers  which  he  claimed. 
He  was  managing  director,  and  might  have  had  those 
powers.  They  were  not  bound  to  inquire  into  the 
books  of  the  company  to  see  whether  his  appointment 
was  validly  made.  It  is  sufficient  for  persons  who 
deal  with  a  managing  director  of  a  company  in  the 
ordinary  course  of  business  and  bond  fide  ii  the  articles 
of  the  company  show  that  he  might  have  the  powers 
which  he  purports  to  have.  In  the  absence  of  notice 
that  he  had  not  the  powers  which  his  co-directors 
might  have  conferred  on  him,  persons  dealing  with 
him  would  have  a  right  to  assume  that  he  had  such 
powers.  That  that  is  so,  is  shown  by  a  long  string  of 
cases.  I  think  the  appellants  were  entitled  to  assume 
t)iat  Mr.  Davey  had  the  power  which  he  exercised. 

Lopes,  L.  J. — Where  there  is  a  claim  in  respect  of 
goods  paid  for  but  not  delivered  the  claimant  m^ 
adopt  either  one  or  the  other  of  two  courses.  He 
may,  on  the  one  hand,  sue  in  trover  and  recover  the 
goods  or  damages  for  their  conversion,  which  would 
be  unliquidated  damages.  I  very  much  doubt 
whether  in  this  case  that  would  have  been  successful, 
as  the  property  in  the  barrels  had  not  passed.  They 
were  not  earmarked,  and  an  action  in  trover  does 
not  lie  except  for  specific  property.  On  the  other 
hand,  the  claimant  mifiht  waive  the  conversion,  and 
sue  for  the  money  which  he  had  paid,  and  for  which 
he  had  received  no  consideration,  as  money  had  and 
received,  which  would  be  a  liquidated  demand. 
Counsel  for  the  respondents  said  that  to  enable  a 
person  to  succeed  in  the  second  kind  of  action  which 
I  have  mentioned,  the  failure  of  consideration  must 
be  complete.  That,  however,  is  not  correct  in  a  case 
like  this,  where  the  consideration  is  severable.  In 
my  opinion  the  appellants  had  a  good  right  to  set 
off.  It  was  further  said  that  such  a  right  is  not 
good  as  against  the  assignee  of  a  debt  where  notice 
of  the  assignment  is  given  to  the  debtor  before  the 
right  to  set  off  arose,  and  that  that  was  so  even  where 
the  assignment  was  made  by  a  debenture  security 
such  as  those  issued  by  this  company.  No  doubt,  in 
the  case  of  an  ordinary  assignment  of  a  debt  that 
would  be  so,  but  in  the  case  of  debentures  such  as 
these  it  is  different.  If  the  contrary  view  could  be 
maintained,  it  would  be  monstrous.  In  that  case 
debtors  who  were  also  creditors  of  their  creditor 
would  be  precluded  from  availing  themselves  of  a  right 
to  set  off  after  they  had  notice  of  an  assignment  of  a 
debt  which  was  a  mere  floating  security,  and  which  in 
its  nature  contemplated  the  business  of  the  debtor 
being  carried  on  in  the  ordinary  way,  with  power 
for  him  to  mortgage  or  sell  his  assets  so  long  as  it 
was  done  in  tiie  ordinary  business  way.  If  an  assign- 
ment by  a  debtor  such  as  this  could  prevent  a  right 
to  set  off  accruing,  it  would  be  a  serious  thing  for 
companies.  Thev  would  be  crippled  in  their  business 
by  the  issue  of  deoentures,  and  would  not  be  able  to 


obtain  credit,  the  result  of  which  would  be  that  the 
debenture  holders  would  not  receive  their  interest. 
Everything,  in  the  interests  of  both  parties,  must 
depend  upon  the  company  being  able  to  cany 
on  its  business  in  the  usual  way.  On  this  pomt, 
therefore,  I  think  that  the  decision  of  North,  J.,  was 
wrong. 

Upon  the  question  of  the  hypothecation,  I  think, 
upon  the  evidence,  that  Mr.  Davey  was  in  fact 
managing  director,  and  that  he  acted  in  that  capacity. 
The  articles  of  association  of  the  company  show  that 
it  was  within  the  power  of  the  board  to  delegate  to  a 
managing  director  the  powers  which  Mr.  Davey  has 
exerted.  There  was  no  doubt  an  irregularity  in  the 
way  in  which  it  was  done;  but  the  question  ii 
whether,  the  delegation  being  intra  vires,  the 
irregularity  was  sufficient  to  make  the  acts  done  in 
pursuance  of  it  invalid.  Upon  that  I  will  read  a 
passage  at  pp.  159  and  160  of  the  dth  ed.  of  lindley 
on  the  Law  of  Companies :  "  In  Smith  v.  The  Hull 
OloM  Co,  it  was  held  that  a  company  registered  under 
7  &  8  Vict.  c.  110  was  liable  to  pay  for  goods  ordered 
by  persons  in  its  employ,  and  that  it  was  not 
necessary  for  the  plaintiff  to^  prove  that  thoie 
persons  were  autiiorized  by  the  directors  to  order  the 
goods  in  question.  Maule,  J.,  went  further  than  this, 
and  his  judgment  is  an  authority,  for  the  (broad  pro- 
position that  a  company  is  bound  by  the  acta  of 
persons  who  tdce  upon  themselves,  with  the  know- 
ledge of  the  directors,  to  act  for  the  company,  pro- 
vided such  persons  act  within  the  limits  of  their 
apparent  autibority,  and  that  strangers  dealing  bond 
Jwie  with  such  persons  have  a  right  to  assume  that 
they  have  been  duly  appointed."  The  principle  there 
enunciated  is  applicable  to  this  case.  It  cannot  he 
said  that  Mr.  Davey  was  not  acting  within  the  limits 
of  his  apparent  authority,  nor  that  the  appellanta 
were  not  acting  bond  fide,  nor  that  they  had  no  right 
to  assume  that  Mr.  Davey  was  duly  appointed.  I 
fliinV  that  the  appeal  must  succeed  on  this  point 
also. 

Kay,  L.  J.— The  appellants  owed  the  company  a 
considerable  sum  as  a  simple  contract  debt,  and  the 
company  owed  the  appellants  what  was  in  my  view 
a  debt  of  a  liquidated  amount,  from  which  circam- 
stances  a  right  to  set  off  would  arise.  Before  North, 
J.,  it  was  argued  that  the  claim  of  the  appellants  was 
for  unliquidated  damages,  in  which  case  it  would  be 
difficult  to  assert  a  right  to  set  off.  But  the  daim 
was  for  3s.  6d.  per  barrel,  for  3,870  barrels  which  had 
not  been  deliverod  or  set  apart  for  the  appellants,  and 
the  property  in  which  bad  not  passed  to  them. 
There  was  a  short  delivery,  and  to  that  extent  there 
was  a  total  failure  of  consideration.  That  is  a  daim 
for  a  liquidated  amount,  a  claim  for  money  had  and 
received  due  from  the  company  to  the  appellants 

Then  comes  the  question  whether  the  right  to  set  off 
can  be  asserted  against  the  debenture  holders.  The 
argument  was  that  the  debentures  were  issued  before 
the  debt  was  incurred,  that  they  charged  all  the  aseets 
of  the  company,  and  that  the  appellants  had  notice 
of  them,  and  tLat  a  debtor  cannot,  after  notice  of  the 
assignment  of  his  debt,  set  off  any  claim  of  hit 
against  it.  Does  that  apply  in  the  case  of  deben- 
tures such  as  these  ?  Counsel  hesitated  to  go  so  far 
as  that.  But  they  said  that  there  was  no  right  of 
set  off  because  no  action  had  been  brought  in  which 
it  could  have  been  asserted.  I  think  that  that  is  not 
so.  I  think  that  if  at  the  time  of  the  assignrnw 
there  was  an  inchoato  right  to  set  off,  it  can  be 
asserted  after  the  assignment,  as  the  assignment  u 
subject  to  the  rights  then  in  existence.  The  question 
is  whether  the  assignment  took  place  at  the  date  « 
the  issue  of  the  dd>enturee,  or  at  the  date  of  the 
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appointment  of  the  receiver.  It  ic  well  estabHshed 
that  in  the  case  of  a  floating  charge  like  this,  made 
by  a  company,  the  company  can  deal  with  all  its 

Sroperty  in  the  ordinary  way  of  business  until  the 
et«nture  holders  intervene.  When  they  intervene 
their  chiu*ge  becomes  crystalized,  and  they  can  take 
possession  of  the  assets  of  the  company.  Therefore 
the  date  to  be  regarded  is  liot  the  date  of  the  issue  of 
the  debentures,  but  the  date  of  taking  possession. 
Jt  would  be  most  unfortunate  for  the  debenture 
holders  themselves  if  it  were  otherwise.  It  would  be 
fatal  to  the  business  of  the  company,  if  an  equitable 
right  such  as  the  right  to  set  off  could  not  be  asserted 
against  the  company  after  the  debentures  had  been 
issued.  In  that  case  the  business  of  the  company 
would  be  paralyzed  in  a  way  which  would  be  disas- 
trous to  the  company,  and  also  to  the  debenture 
holders  who  woula  naturally  wish  the  company  to 
have  all  possible  facilities  for  carrying  on  its  business. 
In  my  opinion  there  was  in  this  case  an  inchoate 
right  of  set  off  at  the  time  of  the  appointment  of  the 
receiver.  The  assignment  effected  by  the  debentures 
only  became  complete  at  that  time,  and  then  took 
effect  subject  to  the  equities  then  existing,  one  of 
which  was  this  inchoate  right  of  sot  off. 

On  the  second  point  I  have  no  doubt  that  Mr. 
Davey  was  managing  director;  whether  he  was 
formally  appointed  or  not,  he  acted  as  such, 
and  persons  dealing  with  the  company  had  a 
perfect  riffht  to  deal  with  him  on  that  footing. 
The  articles  show  that  the  directors  had  power  to 
depute  to  a  managing  director  aU  their  powers 
except  that  of  signing  bills,  so  that  in  giving  the 
letters  of  hypothecation  Davey  was  doing  nothing 
ultra  vires  of  a  managing  director.  It  was  within  the 
power  of  the  directors  to  give  him  authority  to  sign 
them,  and  it  would  be  extraordinary  if  persons 
dealing  for  value  with  a  company  like  this  were 
hound  to  inquire  whether  a  managing  director  had  in 
fact  had  delegated  to  him  the  powers  which  his  co- 
directors  mi^t  have  delegated  to  him.  There  is  a 
series  of  cases  which  show  that  such  persons  are  not 
bound  to  make  such  inquiry,  but  can  assume  that  a 
managing  director  is  doing  what  is  within  his  power, 
if  it  was  within  the  power  of  the  directors  to  ddegate 
it  to  him.  Then  it  was  said  that  in  this  the  inten- 
tion was  that  the  letters  of  hypothecation  should  be 
the  act  of  the  board,  and  not  of  the  managing 
director.  At  all  events  the  board  were  aware  of  what 
had  been  done,  and  there  was  a  meeting  of  the  board 
on  the  next  day  at  which  no  objection  to  it  was 
taken.  The  appellants  had  a  right  to  assume,  and 
the  court  will  assume  in  their  favour,  that  the  man- 
aging director  had  power  to  sign  the  documents  as  he 
did,  and  they  were  justified  in  relying  on  the 
authority  which  they  had  a  right  to  assume  that  he 
had  to  act  in  that  way ;  and  there  has  been  in  my 
opinion  a  complete  hypothecation  of  the  debts  in 
their  favour. 

Appeal  allowed. 

Solicitors,  Waierhouae,  WinterhotJiam,  HarrUon^  <k 
Harper  ;  Morgan  <fc  Upjohn. 


|giS$  Otourt  of  ^mixtt. 


Chan.  Div. ' 
North,  J.  \ 


March  21. 


Re  TOTTENHAir. 

Tottenham  v.  Tottenham,  (a.) 

Practice  —  IndotBement  of  daim  —  Title  of  action  — 

Plaintiff  suing  on  behalf  of  himself  and  others  — 

fi,  S,  C.y  ord.  3,  r.  4. 

The  fact  tJuU  a  plaintiff  is  suing  in  a  representative 
capacity  on  behalf  of  himsdf  and  others  ought  to  appear 
in  the  title  of  the  action,  arid  not  buried  in  the  staUment 
of  daim. 

Eyre  v.  Cox,  24  JT.  R.  317,  distinguished. 

Motion  for  judgment. 

This  was  an  administration  action,  and  it  neither 
appeared  from  the  writ  nor  in  the  title  to  the  state- 
ment of  daim  that  the  plaintiff  was  suing  on  behalf 
of  himself  and  all  other  creditors ;  but  in  the  prayer, 
the  plaintiff,  '*  suing  on  behalf  of  himself  and  all  other 
creditors,"  claimed  administration   of  the  real  and 

Sersonal  estate  of  the  testatrix  in  the  event  of  the 
efendant  not  admitting  assets. 
C.  C.  Tucker,  for  the  plaintiff,  cited  Eyre  v.  Cox,  24 
W.  R.  317. 

North,  J.,  held  that  it  was  not  shown  sufficiently 
what  was  the  nature  of  the  action,  and  that  the  state- 
ment that  the  plaintiff  was  suing  in  a  representative 
capacity  ought  to  appear  in  the  title  to  the  statement 
of  claim ;  distinguishing  Eyre  v.  Cox  because  that  case 
dealt  with  the  amending  of  the  writ,  and  that  the  title 
of  the  statement  of  daim  in  that  case  suffidently 
showed  in  what  capacity  the  plaintiff  was  suing. 
Here  neither  the  wnt  nor  title  to  the  statement  of 
claim  showed  it. 
Solidtors,  J.  Harioood  ;  H.  D.  Booth. 


March  14. 


Chan.  Div.  ) 
North,  J.  j 

In  re  Chabriers. 
Buret  v.  Charriere.  (6.) 

Dotoer-'Intestates  Estates  Ad,  1890  (53  cfc  54  Vid.  c. 
29),  M.  2,  ^—Priority. 
The  widovPs  dower  out  of  the  real  estate  of  an  in^ 
testate  is  subject  to  abatement  in  respect  of  the  propor- 
tionate part  to  be  borne  by  the  real  estate  of  the  charge  of 
£500  created  by  the  Intestates  Estates  Ad,  1890. 

Further  consideration. 

J.  L.  Charriere  died  in  May,  1893,  intestate, 
leaving  a  widow,  but  no  issue.  He  possessed 
persoiud  estate  of  greater  value  than  £500,  and  also 
real  estate,  out  of  which  the  widow  was  entitled  to 
dower. 

The  question  was  whether  the  charge  of  the 
widow  of  an  intestate  under  section  2  of  the  Intestates' 
Estates  Act,  1890,  53  &  54  Vict,  c  29,  was  or  was  not 
paramount  to  her  right  to  dower. 

Rawlins,  Q.O.,  and  Brabant,  for  some  of  the  next 
of  kin. 

Swinfen  Body,  Q.C.,  and  C.  E.  E.  Jenkins,  for  the 
widow. 

(a.)  Beported  by  E.  Sillem,  Esq.,  Barrister-at- 
Law. 

(6.)  Beported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 
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made  by  the  debenture  holders  that  until  they  take 
possession  their  debtors  can  continue  to  carry  on  their 
business.  It  appears  to  me  that  this  view  is  unten- 
able, and  if  adopted  would  be  commercially  disastrous. 
The  right  to  set  off  which  the  appellants  claim  is,  in 
my  opinion,  established. 

The  second  question  is  whether  the  appellants  are 
^nder  the  letters  of  hypothecation  entitled  to  the 
debts  dealt  wi<^  by  them.  It  is  said  that  the  company 
was  not  bound  by  the  letters  because  Mr.  Davey  had 
no  authority  to  pledge  the  debts.  Persons  who  deal 
with  directors  of  companies  must  look  to  see  what 
powers  the  directors  have  under  their  articles,  and  in 
this  case  the  articles  show  that  the  directors  could 
appoint  a  managing  director  to  exercise  all  their 
powers  other  than  the  signing  of  bills  of  exchange  and 
promissory  notes.  So  far,  therefore,  as  the  appellants 
knew,  Mr.  Davey  had  all  the  powers  which  he  maimed. 
He  was  managing  director,  and  might  have  had  those 
powers.  They  were  not  bound  to  inquire  into  the 
books  of  the  company  to  see  whether  his  appointment 
was  validly  made.  It  is  sufficient  for  persons  who 
deal  with  a  managing  director  of  a  company  in  the 
ordinary  course  of  business  and  bond  fide  if  the  articles 
of  the  company  show  that  he  might  have  the  powers 
which  he  purports  to  have.  In  the  absence  of  notice 
that  he  had  not  the  powers  which  his  co-directors 
might  have  conferred  on  him,  persons  dealing  with 
him  would  have  a  right  to  assume  that  he  had  such 
powers.  That  that  is  so,  is  shown  by  a  long  string  of 
cases.  I  think  the  appellants  were  entitled  to  assume 
t]bat  Mr.  Davey  had  the  power  which  he  exercised. 

Lopes,  L.  J. — Where  there  is  a  claim  in  respect  of 
goods  paid  for  but  not  delivered  the  claimant  may 
adopt  either  one  or  tiia  other  of  two  courses.  He 
may,  on  the  one  hand,  sue  in  trover  and  recover  the 
goods  or  damages  for  their  conversion,  which  would 
be  unliquidated  damages.  I  very  much  doubt 
whether  in  this  case  that  would  have  been  successful, 
as  the  property  in  the  barrels  had  not  passed.  They 
were  not  earmarked,  and  an  action  m  trover  does 
not  lie  except  for  specific  property.  On  the  other 
hand,  the  claimant  mifiht  waive  the  conversion,  and 
sue  for  the  money  which  he  had  paid,  and  for  which, 
he  had  received  no  consideration,  as  money  had  and 
received,  which  would  be  a  liquidated  demand. 
Counsel  for  the  respondents  said  that  to  enable  a 
person  to  succeed  in  the  second  kind  of  action  which 
I  have  mentioned,  the  failure  of  consideration  must 
be  complete.  That,  however,  is  not  correct  in  a  case 
like  this,  where  the  consideration  is  severable.  In 
my  opinion  the  appeUants  had  a  good  right  to  set 
off.  It  was  further  said  that  such  a  right  is  not 
good  as  against  the  assignee  of  a  debt  where  notice 
of  the  assignment  is  given  to  the  debtor  before  the 
right  to  set  off  arose,  and  that  that  was  so  even  where 
the  assignment  was  made  by  a  debenture  security 
such  as  those  issued  by  this  company.  No  doubt,  in 
the  case  of  an  ordinary  assignment  of  a  debt  that 
would  be  so,  but  in  the  case  of  debentures  such  as 
these  it  is  different  If  the  contrary  view  could  be 
maintained,  it  would  be  monstrous.  In  that  case 
debtors  who  were  also  creditors  of  their  creditor 
would  be  precluded  from  availing  themselves  of  a  right 
toset  off  futer  they  had  notice  of  an  assignment  of  a 
debt  which  was  a  mere  floating  security,  and  which  in 
its  nature  contemplated  the  business  of  the  debtor 
being  carried  on  in  the  ordinary  way,  with  power 
for  him  to  mortgage  or  sell  his  assets  so  long  as  it 
was  done  in  the  ordinary  business  way.  If  an  assign- 
ment by  a  debtor  such  as  this  could  prevent  a  right 
to  set  off  accruing,  it  would  be  a  serious  thin^  for 
companies.  Thev  would  be  crippled  in  their  business 
by  the  issue  of  debentures,  and  would  not  be  able  to 


obtain  credit,  the  result  of  which  would  be  that  tha 
debenture  holders  would  not  receive  their  interest. 
Everything,  in  the  interests  of  both  parties,  must 
depend  upon  the  company  being  able  to  carry 
on  its  business  in  the  usual  way.  On  tins  point, 
therefore,  I  think  that  the  decision  of  North,  J.,  was 
wrong. 

Upon  the  question  of  the  hypothecation.  I  think, 
upon  the  evidence,  that  Mr.  Davey  was  in  fact 
managing  director,  and  that  he  acted  in  that  capacity. 
The  articles  of  association  of  the  company  show  that 
it  was  within  the  power  of  the  board  to  delegate  to  a 
managing  director  the  powers  which  Mr.  Davey  has 
exercised.  There  was  no  doubt  an  irregularity  in  the 
way  in  which  it  was  done;  but  the  question  is 
whether,  the  delegation  being  intra  vires,  the 
irregularity  was  sufficient  to  make  the  acts  done  in 
pursuance  of  it  invalid.  Upon  that  I  will  read  a 
passage  at  pp.  159  and  160  of  the  5th  ed.  of  lindley 
on  the  Law  of  Companies :  **  In  Smith  v.  The  HuU 
OlasB  Co,  it  was  held  that  a  company  registered  under 
7  &  8  Vict.  c.  110  was  liable  to  pay  for  goods  ordered 
by  persons  in  its  employ,  and  that  it  was  not 
necessary  for  the  plaintiff  to  prove  that  those 
persons  were  authorized  by  the  directors  to  order  the 
goods  in  question.  Maule,  J.,  went  further  than  this, 
and  his  judgment  is  an  authority,  for  the  tbroad  pro- 
position that  a  company  is  bound  by  the  acts  of 
persons  who  take  upon  themselves,  with  the  know- 
ledge of  the  directors,  to  act  for  the  company,  pro- 
vided such  persons  cK^t  within  the  limits  of  their 
apparent  authority,  and  that  strangers  dealing  hond 
fide  with  such  persons  have  a  right  to  assume  that 
they  have  been  duly  appointed."  The  principle  there 
enunciated  is  applicable  to  this  case.  It  cannot  he 
said  that  Mr.  Davey  was  not  acting  within  the  limits 
of  his  apparent  authority,  nor  that  the  appellants 
were  not  acting  hond  fide,  nor  that  they  had  no  right 
to  assume  that  Mr.  Davey  was  duly  appointed.  I 
fliinV  that  the  appeal  must  succeed  on  this  point 
also. 

Kay,  L.J.— The  appellants  owed  the  company  a 
considerable  sum  as  a  simple  contract  debt,  and  the 
company  owed  the  appellants  what  was  in  my  view 
a  debt  of  a  liquidated  amount,  from  which  circum- 
stances a  right  to  set  off  would  arise.  Before  North, 
J.,  it  was  argued  that  the  claim  of  the  appellants  was 
for  unliquidated  damages,  in  which  case  it  would  be 
difficult  to  assert  a  right  to  set  off.  But  the  daim 
was  for  3s.  6d.  per  barrel,  for  3,870  barrels  which  had 
not  been  delivered  or  set  apart  for  the  appellants,  and 
the  property  in  which  bad  not  passed  to  them. 
There  was  a  short  delivery,  and  to  that  extent  there 
was  a  total  failure  of  consideration.  That  is  a  daim 
for  a  liquidated  amount,  a  claim  for  money  had  and 
received  due  from  the  company  to  the  appellants. 

Then  comes  the  question  whether  the  right  to  set  off 
can  be  asserted  against  the  debenture  holders.  The 
argument  was  that  the  debentures  were  issued  before 
the  debt  was  incurred,  that  they  charged  all  the  assets 
of  the  company,  and  that  the  appellimts  had  notice 
of  them,  and  thkt  a  debtor  cannot,  after  notice  of  tiw 
assignment  of  lus  debt,  set  off  any  claim  of  his 
against  it.  Does  that  apply  in  the  case  of  deben- 
tures such  as  these  ?  CouniBel  hesitated  to  go  so  far 
as  that.  But  they  said  that  there  was  no  right  of 
set  off  because  no  action  had  been  brought  in  which 
it  could  have  been  asserted.  I  think  that  that  is  not 
so.  I  think  that  if  at  the  time  of  the  assignment 
there  was  an  inchoate  right  to  set  off,  it  can  he 
asserted  after  the  assignment,  as  the  assignment  m 
subject  to  the  rights  then  in  existence.  The  miesfaon 
is  whether  the  assignment  took  plaoe  at  the  date  of 
the  issue  of  the  debentures,  or  at  the  date  of  the 
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appointment  of  the  receiver.  It  is  well  established 
that  in  the  ease  of  a  floating  charge  like  this,  made 
by  a  company,  the  company  can  deal  with  all  its 

Sroperty  in  the  ordinary  way  of  business  until  the 
eh^ntiue  holders  intervene.  When  they  intervene 
their  charge  becomes  crysta^zed,  and  they  can  take 
possession  of  the  assets  of  the  company.  Therefore 
the  date  to  be  regarded  is  liot  the  date  of  the  issae  of 
the  debentures,  but  the  date  of  taking  possession. 
Xt  would  be  most  unfortunate  for  the  debenture 
holders  themselves  if  it  were  otherwise.  It  would  be 
fatal  to  the  business  of  the  company,  if  an  equitable 
right  such  as  the  right  to  set  off  could  not  be  asserted 
against  the  company  after  the  debentures  had  been 
issued.  In  that  case  the  business  of  the  company 
would  be  paralyzed  in  a  way  which  would  be  disas- 
trous to  the  company,  and  also  to  the  debenture 
holders  who  would  naturally  wish  the  company  to 
have  all  possible  facilities  for  carrying  on  its  business. 
In  my  opinion  there  was  in  this  case  an  inchoate 
right  of  set  off  at  the  time  of  the  appointment  of  the 
receiver.  The  assignment  effected  by  the  debentures 
only  became  complete  at  that  time,  and  then  took 
effect  subject  to  the  equities  then  existing,  one  of 
which  was  this  inchoate  right  of  sot  off. 

On  the  second  point  I  have  no  doubt  that  Mr. 
Davey  was  managing  director;  whether  he  was 
formally  appointed  or  not,  he  acted  as  such, 
and  persons  dealing  with  the  company  had  a 
perfect  riffht  to  deal  with  him  on  that  footing. 
The  articles  show  that  the  directors  had  power  to 
depute  to  a  managing  director  all  their  powers 
except  that  of  signing  bills,  so  that  in  giving  the 
letters  of  hypothecation  Davey  was  doing  nothing 
ultra  vires  of  a  managing  director.  It  was  within  the 
power  of  the  directors  to  give  him  authority  to  sign 
them,  and  it  would  be  extraordinary  if  persons 
dealing  for  value  with  a  company  like  this  were 
bound  to  inquire  whether  a  managing  director  had  in 
fact  had  delegated  to  him  the  powers  which  his  co- 
directors  might  have  delegated  to  him.  There  is  a 
series  of  cases  which  show  that  such  persons  are  not 
bound  to  make  such  inquiry,  but  can  assume  that  a 
managing  director  is  doing  what  is  within  his  power, 
if  it  was  within  the  power  of  the  directors  to  delegate 
it  to  him.  Then  it  was  said  that  in  this  tJie  inten- 
tion was  that  the  letters  of  hypothecation  should  be 
the  act  of  the  board,  and  not  of  the  managing 
director.  At  all  events  the  board  were  aware  of  what 
had  been  done,  and  there  was  a  meeting  of  the  board 
on  the  next  day  at  which  no  objection  to  it  was 
taken.  The  appellants  had  a  right  to  assume,  and 
the  court  will  assume  in  their  favour,  that  the  man- 
aging director  had  power  to  sign  tiie  documents  as  he 
dKl,  and  they  were  justified  in  relying  on  the 
authority  which  they  had  a  right  to  assume  that  he 
had  to  act  in  that  way ;  and  there  has  been  in  my 
opinion  a  complete  hypothecation  of  the  debts  in 
their  favour. 

Appeal  alUnued, 

Solicitors,  Waterhousef  Winterhotham,  EarrUon,  <k 
Harper  ;  Morgan  cfc  Upjohn, 


March  21. 


Chan.  Div.  ) 
North,  J.  i 

Be  TOTTEBTHAir. 

Tottenham  v,  Tottenham,  (a.) 

Practice  —  Indorsement  of  daim  —  TiUe  of  action  — 

Plaintiff  suing  on  behalf  of  himself  and  others  — 

fi.  S,  C,  ord.  3,  r.  4. 

The  fact  tJuU  a  plaintiff  is  suing  in  a  representative 
capacity  on  behalf  of  himsdf  and  others  ought  to  appear 
in  the  title  of  the  action,  and  not  buried  in  the  statement 
of  claim. 

Eyre  v.  Cox,  24  IF.  B,  317,  distinguished. 

Motion  for  judgment. 

This  was  an  administration  action,  and  it  neither 
appeared  from  the  writ  nor  in  the  titie  to  the  state- 
ment of  dum  that  the  plaintiff  was  suing  on  behidf 
of  himself  and  all  other  creditors ;  but  in  the  prayer, 
the  plaintiff,  **  suing  on  behalf  of  himself  and  all  other 
creditors,"  claimed  administration   of  the  real  and 

Seraonal  estate  of  the  testatrix  in  the  event  of  the 
efendant  not  admitting  assets. 

C.  C,  Tucker,  for  the  plaintiff,  cited  Eyre  v.  Cox,  24 
W.  E.  317. 

NOBTH,  J.,  held  that  it  was  not  shown  sufficiently 
what  was  the  nature  of  the  action,  and  that  the  state- 
ment that  the  plaintiff  was  suing  in  a  representative 
capacity  ought  to  appear  in  the  titie  to  the  statement 
of  claim ;  distinguismng  Eyre  v.  Cox  because  that  case 
dealt  with  the  amending  of  the  writ,  and  that  the  title 
of  the  statement  of  daim  in  that  case  sufficientiy 
showed  in  what  capacity  the  plaintiff  was  suing. 
Here  neither  the  wnt  nor  titie  to  the  statement  of 
claim  showed  it. 

Solicitors,  J.  Harioood  ;  H.  2>.  BooUi. 


March  14. 


Chan.  Div.  ) 
North,  J.  j 

In  re  Chabbiebe. 
DuBET  V.  Chabbiebe.  (&.) 

Dotver-^Intestates  Estates  Ad,  1890  (53  cfc  34  Vid.  c. 
29),  M.  2,  ^—Priority. 
The  widow's  dower  out  of  the  real  estate  of  an  in- 
testate is  subject  to  abatement  in  respect  of  the  propor- 
tionate part  to  be  borne  by  thereat  estate  of  the  charge  of 
£dOO  creaUd  by  the  Intestates  Estates  Ad,  1890. 

Further  consideration. 

J.  L.  Charriere  died  in  May,  1893,  intestate, 
leaving  a  widow,  but  no  issue.  He  possessed 
personal  estate  of  greater  value  than  £300,  and  also 
r^  estate,  out  of  which  the  widow  was  entitied  to 
dower. 

The  question  was  whether  the  charge  of  the 
widow  of  an  intestate  under  section  2  of  the  Intestates' 
Estates  Act,  1890,  33  &  54  Vict,  c  29,  was  or  was  not 
paramount  to  her  right  to  dower. 

Bawlins,  Q.C.,  and  Brabant,  for  some  of  the  next 
of  kin. 

Swinfen  Eady,  Q.C,  and  C.  E.  E.  Jenkins,  for  the 
widow. 

(a.)  Beported  by  K.  Sillem,  Esq.,  Barrister-at- 
Law. 

(6.)  Beported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 
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High  Coubt. 


AiNswoRTH  V.  Wilding. 


High  Couet. 


Redman  for  the  heir. 

North,  J.  had  no  difficulty  in  deciding  that  the 
widow's  charge  on  the  real  estate  came  first.  Under 
section  2  of  the  Intestates^  Estates  Act,  1890,  the  widow 
tQok  £500  paramount  to  everything.  Then  under  sec- 
tion 4,  her  share  of  the  residue  was  the  same  as  if  the 
£500  had  not  been  part  of  the  estate.  She  could 
not,  of  course,  take  the  £500  from  the  estate  without 
being  in  a  somewhat  worse  position  as  to  her  other 
interests  under  the  intestacy.  His  lordship  declared 
that  the  widow's  dower  was  subject  to  the  chfirge 
for  £500. 

Solicitors,  F.  A.  Brabant;  WhiU  d:  De  Buriaite. 


Chan.  Div, 
Bomer, 


Div.  I 


March  12. 


AiNSWORTH  V.  Wilding,  (a.) 
Practice  —  Judgment  by  consent  —  Order  pasied  and 
entered  by  the  registrar — Consent  given  under  mistake 
— Motion  to  vary  Judgment — Power  of  court  to  alter 
judgment — B.  8,  C,  ord.  28,  r.  11 — Fresh  action  to 
set  aside  judgment, 

A  court  can  only^  except  possibly  with  the  consent  of  all 
parties  to  theactionf  inter/ere  with  a  judgjnent  passed  and 
entered  (not  being  an  order  made  on  an  interlocutory 
application)  {I)  in  the  case  of  an  ctccidental  slip  which  can 
be  rectified  under  B.  8,  (7.,  ord.  28,  r.  11 ;  (2)  where  the 
court  finds  that  the  judgment  as  drawn  up  does  not  state 
what  it  decided  and  intended. 

The  proper  remedy  for  a  party  who  has  consented  to  a 
judgment  under  a  mistake  is  to  proceed  by  a  fresh  action 
to  set  aside  such  judgment, 

.Motion. 

This  was  a  motion  in  this  action  on  the  part  of 
John  Wildiug,  one  of  the  defendants,  that  an  order 
made  by  consent  in  the  said  action  on  the  23rd 
of  November,  1894,  and  which  had  been  passed  and 
entered,  might  be  set  aside,  and  that  the  action 
might  be  reheard,  on  the  ground  that  the  consent  of 
the  plaintiffs  and  defendants  to  such  order  was  given 
by  mistake  and  that  such  order  did  not  express  the 
true  intention  of  the  parties  thereto,  and  that  in  any 
case  the  consent  of  the  defendant  John  Wilding  to 
such  order  was  given  by  mistake  or  under  misappre- 
hension as  to  the  effect  thereof.  The  facts  of  the  case 
were  as  follows. 

The  action  had  been  brought  by  the  plaintiffs  as 
second  mortgagees  against  the  said  John  WHdiug  and 
B.  Wildiug,  since  deceased,  as  first  mortgagees  in 
possession,  to  obtain  accounts  of  what  was  due  from 
John  Smith,  the  mortgagor,  to  the  said  first  mort- 
gagees, and  for  redemption  of  the  premises  mortgaged. 

The  action  came  on  for  trial  before  Bomer,  J., 
on  the  23rd  of  November,  1894,  when  a  declaration 
was  made  by  his  lordship  with  consent,  and  certain 
accounts  and  inquiries  were  directed  to  be  made.  This 
judgment  was  passed  and  entered  by  the  registrar. 

The  question  in  dispute  was  as  to  the  footing  on 
which  the  accounts  were  to  be  taken.  On  the  4th  of 
December,  1895,  the  Court  of  Appeal  made  an  order 
in  the  action  on  the  construction  of  the  consent  order 
to  the  effect  that  the  accounts  were  to  be  taken  on 
the  footing  of  a  cash  account.  The  applicant  in  his 
affidavit  in  support  of  the  motion  deniea  that  he  had 
ever  given  authority  to  his  counsel  or  solicitors  to  the 
accounts  being  taken  otherwise  than  as  mortgagees* 
accounts. 

(a,)  Beported  by  J,  Arthttr  Price,  Esq.,  Barrister- 
at-Law. 


Eopkinson  Q,C,,  andcT.  G,  Butcher,  for  the  appli- 
cant.— Although  the  order  has  been  passed  and 
entered,  the  court  has  in  a  proper  case  judgment  to 
review  it :  Davenport  v.  8tafford,  8  Beav.  503  ;  Hud^ 
dersfield  Banking  Co,  v.  Lister  <fc  8on,  43  W.  B.  567, 
[1895]  2  Ch.  273 ;  In  re  8wire,  Mellor  v.  8wire,  33 
W.  B.  785,  30  Ch.  D.  239. 

Neville,  Q,C.f  and  0,  Leigh  Clare,  for  the  respon- 
dents.—The  court  has  no  jurisdiction  when  a  judg- 
ment has  been  drawn  up  and  entered  to  deal  with  it, 
unless  a  fresh  action  is  brought  Formerly,  no  donlit^ 
the  Court  of  Chancery  had  power  in  a  proper  case  to 
deal  with  a  decree,  even  after  it  had  been  enrolled ; 
but  this  does  not  apply  to  the  present  practice  under 
the  Judicature  Acts :  Emeris  v.  Woodward,  38  W.  R. 
346;  43  Ch.  D.  185.  In  HuddersMd  Banking  Co. 
V.  Lister  d;  Son  Vaughan  Williams,  J.,  refused  to  hear 
the  application  on  motion.  The  matter  came  before 
the  Court  of  Appeal  in  a  different  form.  They  re- 
ferred to  the  report  of  the  case,  39  SoudTOBs* 
Journal  448. 

Macnaghten,  for  another  defendant. 

Eopkinson,  Q,C,,  replied. 

Bomer,  J. — ^This  is  a  motion  to  discharge  a  juds- 
ment  given  at  the  trial  of  the  action,  notwithstand- 
ing that  such  judgment  has  been  passed  and  entered. 
The  application  is  made  in  the  action  in  which 
judgment  was  given,  on  the  ffround  that  the 
judgment,  which  was  based  on  the  consent  of  the 
parties  at  the  trial,  was  consented  to  by  the  applicant 
under  a  mistake.  In  answer,  the  respondents  have 
taken  the  objection  that  the  court  has  no  jurisdiction 
to  discharge  the  judgment  on  such  a  motion,  and 
that  it  has  now  no  power  to  deal  with  its  judgment 
on  the  grounds  raised  by  the  applicant  unless  a  fresh 
action  is  brought  to  set  aside  the  judgment.  If  I 
overruled  the  (K)jection,  it  would  be  necessary  to  go 
into  evidence  on  which  the  applicant  might  support 
his  case.  Speaking  for  myself,  I  am  sorry  that  I  do 
not  see  my  way  to  overrule  the  abjection,  as  mT  not 
doing  so  will  cause  expense  and  probably  some  delay. 
But  I  think  that  a  fresh  action  must  be  brought,  and 
that  I  have  no  jurisdiction  to  try  the  question  on 
motion  escept  with  the  consent  of  all  the  parties.  I 
have  offered  to  hear  it  if  all  the  parties  will  consent. 
but  the  required  consent  has  been  refused.  I  should 
only  be  glad  to  find,  if  the  case  went  to  the  Court  of 
Appeal,  that  my  grounds  for  refusing  the  application 
were  insufficient.  As  the  authorities  now  stand  I 
have  no  option  but  to  refuse  the  motion.  The  oonrt 
has  no  jurisdiction  after  the  judgment  at  the  trial 
has  been  passed  and  entered  to  rehear  the  case.  That 
is  dear.  The  Court  of  Chancery  had  formerly  power 
to  rehear  cases  which  had  been  tried  before  it,  even 
after  the  decree  had  been  entered ;  but  that  is  not  so 
since  the  Judicature  Acts.  So  far  as  I  know  the  only 
cases  in  which  the  court  can  interfere  after  the 
passing  and   entering  of   the  judgment  are   tlieee: 

(1)  Where  there  has  been  an  accidental  slip  in  the 
judgment  which  has  been  drawn  up,  in  which  case 
the  court  has  power  to  rectify  it  under  ord.  28,  r.  11 ; 

(2)  where  the  court  finds  that  the  judgmeKit,  as 
drawn  up,  does  not  correctly  state  what  the  court 
actually  decided  and  intended.  I  am  not  now  speak- 
ing of  cases  where  the  court  acts  by  the  oonaent  of 
the  parties.  If  the  parties  had  consented  I  might 
have  had  jurisdiction,  but  even  that  is  not  free  from 
doubt ;  and  I  am  not  speaking  now  of  merely  inter- 
locutory orders,  even  if  drawn  up,  as  to  which  different 
considerations  apply,  as  was  pointed  out  by  the  late 
Master  of  the  Bmls  in  MtUlins  v.  Havell,  11  Ch.  D. 
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This  being  so,  is  the  applicant's  case  brought  under 
either  of  the  two  heads  of  exceptions  to  the  rule  that 
after  the  judgment  has  been  passed  and  entered  the 
court  has  no  power  to  alter  it  r  In  my  judgment  the 
case  does  not  fall  within  either  exception.  In  the 
first  place  I  do  not  think  that  it  would  be  putting  a 
fair  interpretation  on  ord.  28,  r.  11,  to  say  that  this 
case  was  within  that  rule.  It  is  not  the  case  of  a 
clerical  mistake  or  an  error  arising  from  an  accidental 
slip  or  omission.  I  say  that,  although  it  is  quite 
true  that  the  rule  would  apply  in  a  proper  case  where 
there  had  been  a  mistake  in  fact,  on  which  the  judg- 
ment was  obviously  founded.  In  this  case  I  cannot, 
without  going  into  evidence  and  really  trying  the 
matter  out,  decide  at  once  that  there  has  been  an 
accidental  slip  or  omission,  and  it  is  dear  that  this 
case  is  not  within  ord.  28,  r.  11.  And  certainly  it  is 
not  within  the  second  exception.  The  order,  as  drawn 
up,  simply  expressed  what  the  parties  consented  to, 
and  oontiuns  the  words  consented  to,  and  I  Cannot 
say  that  the  judgment  does  not  carry  out  what  the 
court  decided  and  intended  to  decide.  Having 
stated  the  principles  to  be  applied,  I  will  now  call 
attention  to  the  cases  which  are  in  support  of  the 
application. 

The  first  case  in  point  of  d<ite  is  Davenport  ▼. 
Stafford.  That  was  a  case  under  the  old  prac- 
tice, when  the  Court  of  Chancery  had  the  in- 
herent power  of  rehearing  cases  even  after  the 
drawing  up  and  the  passing  of  the  decree.  Davenport 
▼.  Stafford,  however,  merely  decided  that  in  the 
opinion  of  the  then  Master  of  the  Bolls  the  court  in 
the  exercise  of  its  discretion  would  not  rehear  the 
case  after  the  decree  had  been  entered  on  the  ground 
of  fraud;  but  would  rehear  it  in  the  case  of  a  mere 
mistake.  That  case  has  no  application  to  the  modern 
practice  under  the  Judicature  Acts. 

The  next  case  is  In  re  Smre.  That  case  decided 
this,  viz.,  that  even  when  a  judgment  had  been 
drawn  up,  passed,  and  entered,  it  might  still  be 
altered  if  the  court  saw  that  it  did  not  truly  repre- 
sent the  judgment.  In  deciding  that  case.  Cotton, 
L.J.,  says,  30  Ch.  D.  243 :  **  In  my  opinion  the  court 
has  jurisdiction  over  its  own  records,  and  if  it  finds 
that  the  order  as  passed  and  entered  contains  an 
adjudication  upon  that  which  the  court  has  never 
adjudicated  upon,  then,  in  my  opinion,  it  has 
jurisdiction,  which  it  will,  in  a  proper  case,  exercise 
to  correct  its  record,  that  it  may  be  in  accordance 
with  the  order  really  pronounced."  That  case  has 
no  bearing  on  the  case  before  me ;  because  it  cannot 
truly  be  said  that  here  the  judgment  does  not  truly 
express  the  meaning  and  intention  of  the  court. 
MaUins  ▼.  Howell,  to  which  I  have  already  referred, 
was  a  case  of  an  order  made  on  an  interlocutory 
application,  and  that  was  the  very  ground  taken  by 
Sir  George  Jessel,  M.E.,  for  entertaining  the  juris- 
diction to  discharge  the  order,  though  he  states  a 
farther  ground.  It  was  a  case  of  attachment,  and 
the  court  has,  as  he  stated,  a  discretion  as  to  issuing 
an  attachment,  and  would  not  in  that  case  exercise 
it.  That  case  is  no  authority  for  me  here.  Then 
I  come  to  Barker  v.  Purvie,  56  L.  T.  131,  35 
W.  B.  Dig.  106.  That  was  a  case  of  slip,  which 
was  corrected  imder  ord.  28,  r.  11.  The  last 
case  is  Hickman  v.  Berens,  [1895]  2  Ch.  638. 
There  the  compromise  made  was  more  in  the 
nature  of  a  compromise  in  an  interlocutory  proceed- 
ing, and  no  order  was  drawn  up.  No  objection  then 
was  taken  on  the  ground  that  the  compromise  could 
not  be  set  aside  on  motion,  but  only  in  a  fresh 
action ;  and  it  is  clear  that  an  objection  of  that  kind 
must  be  taken  at  once,  as  is  pointed  out  in  Gilbert  v. 
Endean,  27  W.  B.  262,  9  Ch.  D.  259.  The  decision 
in  that  case  therefore  affords  no  reason  for  thinking 


that  a  judgment  which  has  once  been  passed  and 
entered  can  be  set  aside  on  motion. 

There  were  two  other  cases  cited,  which  as  far  as 
thev  go  are  against  the  applioant*s  contention.  One 
is  the  n udder  afield  Banking  Co>  v.  Lister  &  Sons.  In 
that  case  Yaughan  Williams,  J.,  refused  to  upset  an 
order  for  a  compromise  on  motion,  on  the  ground  that 
he  had  no  jurisdiction  to  do  so.  When  that  case  was 
before  the  Court  of  Appeal  it  appears  that  the  Court 
of  Appeal  did  not  entertain  the  appeal  in  its  then 
form,  but  gave  leave  to  bring  an  action,  which  was 
accordingly  brought  and  resulted  in  the  judgment 
being  set  aside.  That  case  is  directiy  opposed  to 
the  applicant's  contention.  As  to  Emeria  ▼.  Wood- 
ward it  is  not  clear  on  the  report  what  the 
facts  were.  I  cannot  gather  whether  the  order  had 
been  entered  or  not.  If  it  had  been,  it  is  an  authority 
against  the  applicant.  If  it  had  not,  it  goes  beyond 
what  the  respondents  ask  me  to  decide  here,  for 
North,  J.,  held  that  he  could  not  entertain  such  an 
application  by  motion.  But  that  case  was  before  the 
decision  in  Hickman  v.  Berens,  and,  having  regard  to 
Hickman  ▼.  Berens,  I  doubt  if  it  would  now  be  held 
that  an  action  to  set  aside  a  compromise  was  in  every 
case  necessary,  even  although  the  order  had  not  been 
drawn  up.  I  cannot  help  thinking  that  if  the  order 
had  not  been  passed  and  entered  the  court  could 
entertain  a  motion  to  discharge  it  on  proper  grounds* 
I  do  not  say  that  even  when  the  order  is  not  drawn 
up  the  court  would  always  entertain  a  motion ;  for 
example,  I  doubt  if  it  would  do  so  when  from  the 
nature  of  the  ground  on  which  the  application  was 
based  conflictuig  evidence  had  to  be  gone  into  or 
viva  voce  evidence  considered.  In  many  cases  the 
court  might  decline  to  set  aside  a  compromise  on 
motion,  even  if  it  had  jurisdiction  to  do  so.  So  far  as 
the  authorities  go  I  think  they  show  the  principles 
I  laid  down  at  the  beginning  of  my  judgment,  and  I 
must  dismiss  this  apmication  with  costs.  This  will 
not,  of  course,  prejudice  the  right  of  the  applicant 
to  bring  a  fresh  action  to  set  aside  the  judgment. 

Motion  dismissed. 

Solicitors,  Bobbins,  Billing,  A  Co,  ;  Bower,  Cotton,  d: 
Bower,  for  Ainsworthf  Sanderson,  ik  Howson,  Black- 
bum  ;   P.  O,  Robinson, 


May  19. 


Q.  B.  Div.  \ 

(Lord  Bussell  of  Killowen,  > 

C.J.,  and  Wills,  J.)        ) 

Cook  {Appellant)  v,  Haikswobth  {Respondent),  (a.) 

Local  government-^ Bye'laws — Validity— New  buildings 
— Powers  of  corporation  to  disapprove  of  plans— - 
Leeds  Improvement  Act,  1893  (56  &  57  Vict,  c,  cat,), 
s,  57 — Notice  to  stop  building  disregarded — Penalty, 
The  Corporation  of  Leeds  under  the  powers  given 
them  by  certain  local  improvement  Acts  made  bye-laws 
relating  to  new  buildings  in  the  city. 

Bye-law  61  provided  that  any  person  who  shall  erect  a 
new  building  without  having  the  plans  previously 
approved  of  by  the  Corporation  shall  be  liable  to  a 
penalty, 

C,  a  building  owner,  sent  in  plans,  which  the  Cor- 
poration, unthi.t  t'centy-one  days,  gave  written  notice  to 
C.  of  their  refusal  to  pass,  on  the  ground^  as  stated  in 
their  notice,  that  the  provisions  of  section  57,  sub-sec- 
tions (1)  and  (3),  of  the  Leeds  Improvement  Act,  1893, 
would  not  be  complied  with  by  the  proposed  plan, 

(a.)  Beported  by  Erskine  Beid,  Esq.,  Barrister- 
at-Law. 
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C»  thereupon  commenced  to  erect  the  buildings  in 
accordance  with  the  plans,  and  was  summoned  by  the 
Corporation  and  convicted  under  bye^law  61. 

Held^  that,  although  bye-law  61  purported  to  give  an 
absolute  power  to  the  Corporation  to  sue  for  a  penalty 
whe7iev€r  a  building  was  commenced  without  their 
previous  approval  having  been  obtained,  yet,  as  the 
Corporation  had  not  used  that  power  capriciously,  but 
had  stated  the  grounds  for  their  disapproval,  the  convic- 
tion  was  right  and  must  be  affirmed. 

Special  case  stated  by  C.  Milner  Atkinson,  Esq.,  a 
stipendiary  magistrate  for  the  city  of  Leeds. 

The  material  facts  set  forth  in  the  case  were  these. 
An  information  was  laid  by  Davidson  Hainsworth, 
the  respondent,  an  inspector  of  new  buildings  for  the 
city  of  Leeds,  aotingonbehalf  of  the  corporation,  diarg- 
ing  George  Cook,  the  appellant,  that  he  in  September, 
1895,  did  "  unlawfully  erect  certain  new  buildines,  to 
wit,  a  house  and  shops  in  Otley-road  and  Wood-lane, 
Headingley,  in  the  said  city,  without  having  the  plans 
thereof  previously  approved  by  the  corporation,  as 
required  by  bye-law  No.  61  of  the  bye-laws  relating 
to  new  streets  and  buildings  duly  made  and  or- 
dained by  the  Council  of  the  city."  On  the  14th 
of  June,  1895,  the  appellant  had  given  the  cor- 
poration notice  of  his  intention  to  erect  the  premises 
m  question,  and  deposited  plans  and  sections  in- 
dicating in  detail  the  buildings  which  it  was  pro- 
posed to  construct.  On  the  24th  of  that  month 
the  corporation  gave  the  appellant  written  notice 
that  the  plans  were  disapproved  of  by  them,  inasmuch 
as  a  back  roud,  in  accoraance  with  section  57  of  the 
Leeds  Improvement  Act,  1893,  was  not  provided, 
and  as  the  back  of  the  proposed  house  and  shops 
would  be  less  than  19ft.  Gin.  from  the  boundary  of  the 
property,  contrary  to  sub-section  3  of  that  section. 
In  spite  of  this  notice,  the  appellant  in  September, 
1895,  begj^an  erecting  buildings  on  the  site,  which 
were  admittedly  in  accordance  with  the  plans  sent  in. 

Proceedings  were  thereupon  taken  by  the  corpora- 
tion against  the  appellant,  the  building  owner* 

The  magistrate  convicted  the  appdlant  under 
bye-law  61,  and  imposed  a  penalty  of  £3,  inclusive  of 
oosts. 

The  building  owner  appealed,  and  the  question  for 
the  oi>inion  of  the  court  was  whether  the  conviction 
was  riffht. 

Bye-law  No  61,  under  which  the  proceedings  were 
instituted,  directs  that  any  person  who  shall  erect 
any  new  building  without  giving  twenty-one  days' 
notice  in  writing  to  the  corporation,  and  previously 
delivering  plans  and  sections  showing  in  aetail  the 
situation,  character,  and  size  of  the  proposed  new 
buildings,  or  without  having  the  plans  approved  by 
the  corporation,  or  erecting  buildings  in  anywise  con- 
trary to  plans  and  sections  as  approved,  shall  be  liable 
for  each  offence  to  a  penalty. 

By  byC'law  63  it  is  provided  that  the  corporation 
shall  give  notice  of  their  approval  or  disapproval  of 
the  proposed  new  buildings  to  the  building  owner 
withm  twenty-one  days  after  the  plans  have  been 
sent  in  by  him. 

Lawton  Walton,  Q,C  (with  him  Batrstow),  for  the 
appellant.— The  bye-law  is  unreasonable  and  bad, 
because  it  gives  an  absolute  power  of  veto  to  the 
corporation  whether  the  provisions  of  the  bye-law  as 
to  the  plans  are  complied  with  or  not.  Here 
admittedly  the  plans  meet  the  requirements  of  the 
bye-law,  for  no  alterations  were  directed  to  be  made 
in  them  before  the  sanction  of  the  corporation  would 
be  given.  In  the  case  of  ^^.  v.  Mayor  of  Newcastle" 
upon-Tyne,  60  L.  T.  N.  S.  963,  53  J.  P.  788,  the  cor- 
poration disapproved  of  plans  solely  on  the  ground 
that  the  new  otdldiDgs  in  theilf  opiliioQ  were  un- 


desirable, and  the  court  held  that  the  corporation  hod 
no  absolute  discretion  to  disapprove  of  plans  sent  in, 
but  could  do  so  only  where  there  would  be  a  breach 
of  a  statute  or  of  a  bye- law  as  to  new  buildings.  The 
bye- law  is,  moreover,  ultra  vires,  as  it  contains  provi- 
sions unauthorized  by  any  statute. 

Forbes,  Q,C.  (with  him  Sir  George  Morrison),  for  the 
respondent. — ^The  bye-law  is  not  ultra  vires,  for  it 
is  expressly  authorized  by  certain  local  Acts.  See 
section  51  of  the  Leeds  Improvement  Act,  1866; 
section  26  of  the  Leeds  Improvement  Act,  1872 ;  sod 
section  40  of  the  Leeds  Improvement  Act,  1877.  The 
corporation  have  given  good  and  sufficient  grounds 
for  objecting  to  the  new  buildings,  and  therefore  the 
case  of  Beg,  v.  Mayor  of  Newcastle  does  not  apply : 
Ba:ker  v.  Mayor  of  PorUtnouth,  25  W.  R.  677,  3  Ex. 
D.  4  ;  Hall  v.  Nixon,  23  W.  R.  612,  L.  R.  10  a  B. 
152 ;  and  Robinson  v.  Local  Board  of  Barton  Eccles, 
32  W.  R.  249,  8  App.  Cas.  798.  The  building 
owner,  moreover,  instead  of  commencing  to  erect 
the  houses  after  receiving  notice  from  the  cor- 
poration that  the  plans  were  not  approved, 
might,  if  he  thought  himself  agg^eved  at  the 
decision  the  corporation  had  arrived  at,  have 
appealed  to  the  quarter  sessions  under  section  128  of 
the  Leeds  Improvement  Act,  1866,  the  provisions  of 
which  are  incorporated  with  the  Leeds  Improvement 
Act,  1877 ;  or  he  might  have  applied  to  the  High 
Court  for  a  mandamus  to  compel  the  corporation  to 
pass  the  plans. 

Lord  Russell  of  Eillowen,  C.J. — ^The  principle 
of  law  raised  by  this  appeal  is  one  of  importance, 
and  the  question  we  have  to  decide  is  whether  bye- 
law  No.  61  is  valid  or  not.  The  corporation  bad 
expressed  their  disapproval  of  certain  plans  sent  in 
by  the  appellant  relating  to  some  houses  he  proposed 
to  erect ;  and  it  must  be  noted  that  the  corporation, 
in  deciding  not  to  pass  the  plans,  gave  the  reasons 
for  their  disapproval  in  a  notice  to  that  effect  sent  by 
them  to  the  building  owner  within  the  time  pre- 
scribed for  doing  so  in  the  Act.  The  building  owner 
disregarded  that  notice,  and  was  summoned  by  the 
corporation.  When  the  matter  came  before  the 
stipendiary  magistrate  the  building  owner  contended 
that  the  l^e-law  was  bad ;  and  the  corporation  took 
up  this  ground — not  that  they  could,  by  virtue  of  the 
bye-law,  without  stating  any  reason  for  so  doing, 
disapprove  of  plans,  not  that  their  decision,  whether 
right  or  wrong,  was  binding — but  that  they  had 
given  certain  reasons  for  their  disapproval,  and  that 
the  magistrate  was  not  the  judge  to  determine 
whether  those  grounds  of  objection  were  good  or  bad, 
but  that  he  was  bound  to  impose  a  fine  on  the  build- 
ing owner  for  having  committed  a  breach  of  the  bye- 
law.  There  was,  no  doubt,  a  remedy  open  to  the 
building  owner  by  appeal  to  quarter  sessions,  or  by  a 
mandamus,  if  properly  pursueid,  if  their  disapproval 
of  the  plans  was  arbitrary  or  unreasonable.  The 
facts  show  that  the  building  owner  has  done  that 
which  made  him  incur  a  penalty  under  the  bye-law ; 
but  it  seems  to  me  to  be  a  fallacy  to  suggest  that  the 
power  of  the  corporation  is  limited  in  such  matters  to 
the  powers  vested  in  them  by  the  bye-laws  alone,  and 
that  the  validity  of  their  decision  depends  on  whether 
the  bye-law  is  reasonable  or  unreasonable,  when  the 
bye-laws  were  made  under  express  powers  given  by 
Acts  of  Parliament,  which  the  corporation  are  bound 
to  take  into  consideration  when  giving  their  deoiskMi. 
The  magistrate,  in  my  opinion,  was  tight  in  convicting 
the  appellant,  and  the  conviction  ought  to  be 
affirmed. 

Wills,  J.^I  think  that  any  bve-law  which  por« 
ports  to  give  an  unqualified  and  absolute  power  to  t 
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corporation  to  apply  for  a  penalty  merely  because  a 
bnilding  has  be^  began  without  their  approval 
having  been  first  obtained,  under  all  circumstances, 
would  be  an  unreasonable  one,  looking  at  the  general 
legislation  applicable  in  other  places.  Indeed,  in  face 
of  the  deddon  given  in  Beg,  v.  The  Justices  of  New- 
ccutU'Upon-Tyne  it  would  be  impossible  to  hold  any 
bye-law  reasonable  which  gave  a  corporation  an 
absolute  discretion  to  disapprove  of  plans  submitted 
to  them,  on  the  simple  ground  that  in  their  opinion 
the  building  was  not  desirable.  The  party  aggrieved 
by  the  adverse  decision  of  the  Leeds  corporation  is  not 
necessarily  bound  by  that  decision,  for  there  is  an 
express  provision  made  for  his  pursuing  a  remedy 
both  in  the  bye-laws  themselves  and  in  the  Local 
Improvement  Acts.  In  my  judgment  therefore  the 
bye-law  is  reasonable,  and  the  magistrate  was  right 
in  convicting  the  building  owner. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Torr,  Gribhle,  &  Co,, 
agent  for  Middleton  &  Sons,  Leeds. 

Solicitors  for  the  respondent,  Patersons,  Snow, 
Bloxam,  &  Kinder,  agents  for  John  Harrison,  town 
clerk  for  Leeds. 


Q.  B.  Div.  \  Ttr      iA  1' 

(Grantham  and  Collins,  JJ.)  /  ^^^  ^*'  ^''' 

Debbyshibe  CouirrY  Council  (Respondents)  v, 
Mayob,  &c.,  of  Debby  {Appellants),  (a.) 

Practice — Discovery — Pejial  or  criminal  matter — PollU' 
tion  of  Rivers  Act,  1876  (39  &  40  Vict,  c.  75),  s,  10. 

By  the  Pollution  of  Rivers  Act,  1876,  s.  10,  the 
county  court  has  power,  where  any  offence  against  the 
Act  is  committed  within  its  district,  by  summary  order,  to 
require  any  person  to  abstain  from  the  commission  of 
such  offence,  and,  where  the  offence  consists  in  default  to 
perform  a  duty  under  the  Act,  to  require  him  to  per^ 
form  such  duty  in  the  manner  in  said  order  specified. 
The  county  court  has^  under  the  same  section,  the  further 
pouter,  in  case  of  default  being  made  in  complying  with 
any  such  order,  of  ordering  the  payment  of  a  penalty. 

Held,  that  proceedings  instituted  to  obtain  the  former 
order  were  not  proceedings  in  a  penal  or  criminal  matter, 
and  that  an  order  for  discovery  made  in  them  was  right. 

Appeal  from  the  decision  of  the  judge  of  the 
Derbyshire  County  Court. 

The  appellants  (the  Mayor  and  Corporation  of 
Derby),  who  were  the  sanitary  authority  for  Derby, 
formerly  discharged  their  sewage  into  the  Hiver 
Derwent.  The  respondents  (the  Derbyshire  County 
Council)  took  proceedings  in  the  county  court, 
under  section  10  of  the  £vers  Pollution  Act,  1876, 
to  compel  the  appellants  to  stop  the  discharge 
of  sewage  into  the  river.  In  the  course  of  those 
proceedings  the  respondents  obtained  an  order  for 
discovery  of  documents  and  for  the  administra- 
tion of  interrogatories.  The  appellants  appealed 
against  that  order,  on  the  ground  that  the  proceed- 
ings were  in  a  criminsd  or  penal  matter,  and  that 
there  was  therefore  no  power  to  order  discovery. 

Section  10  of  the  Bivers  Pollution  Act  is  as 
follows  :  "  The  county  court  having  jurisdiction  in  the 
place  where  any  offence  against  this  Act  is  committed 
may  by  summary  order  require  any  person  to  abstain 
from  the  commission  of  such  offence,  and  where  such 
offence  consists  in  default  to  perform  a  duty  under 
thi«  Act  may  require  him  to  perform  such  duty  iu 


(a.)  Bepon'.ed  by  C.  Q.  Wilbbahah,  Esq., 
Barrister-at-Law. 


manner  in  the  said  order  specified.  The  court  may 
insert  in  any  order  such  conditions  as  to  time  or 
mode  of  action  as  it  may  think  just,  and  may 
suspend  or  rescind  an^  order  on  such  undertaking 
being  given  or  condition  being  performed  as  it  may 
think  just,  and  generally  may  give  such  directions 
for  carrying  into  effect  any  order  as  to  the  court  seems 
meet,  rrevious  to  granting  such  order  the  court 
may,  if  it  think  fit,  remit  to  skilled  parties  to  report 
on  the  best  practicable  and  available  means  and 
the  nature  and  cost  of  the  works  and  apparatus 
required,  who  shall  in  all  cases  take  into  considera- 
tion the  reasonableness  of  the  expense  involved  in 
their  report. 

"  Any  person  makine  default  in  complying  with  any 
requirement  of  an  order  of  a  county  court  made  in 
pursuance  of  this  section  shall  pay  to  the  person 
complaining,  or  such  other  person  as  the  court  may 
direct,  such  sum,  not  exceeding  £50  a  day,  for  every 
day  during  which  he  is  in  default,  as  the  court  may 
order;  and  such  penalty  shall  be  enforced  in  the 
same  manner  as  any  debt  adjudged  to  be  due  by  the 
court    .    .    .** 

Graham,  for  the  appellant. — ^This  was  a  proceeding 
in  a  penal  matter,  and  the  respondents  were  therefore 
not  entitled  to  discovery  :  Hummings  v.  Williamson,  32 
W.  B.  267,  11  Q.  B.  D.  533;  Mellor  v,  Denham,  5 
Q.  B.  D.  467,  28  W.  B.  Dig.  163;  Reg.  v.  Whitchurch, 
7  Q.  B.  D.  634 ;  Jones  v.  Jones,  37  W.  B.  479,  22  Q, 
B.  D.  425 ;  and  Reg,  v.  Buchanan,  15  L.  J.  Q.  B.  227. 
Though  the  proceedings  in  question  were  not  to 
eoover  a  penalty,  the  vutimate  result  of  them  would 
be  a  penalty,  and  therefore  they  were  proceedings  in 
a  penal  matter.  The  discovery  obtained  in  these 
proceedings  would  be  of  use  to  the  respondents  in  the 
ultimate  proceedings  for  the  penalty. 

Stanger,  Q,C,,  and  Carver,  for  the  respondents. — 
The  proceedings  here  were  initial  proceedings,  but 
they  were  not  in  themselves  penal  proceedings.  The 
ultimate  order  for  the  payment  of  the  penal^  in  the 
event  of  disobedience  to  the  first  order  was  within 
the  discretion  of  the  county  court  to  make  or  refuse. 
No  case  went  so  far  as  to  say  that  where  an  order 
may  be  given,  and  disobedience  to  that  order  may  be 
followed  by  an  order  imposing  a  penalty,  the  pro- 
ceedings to  obtain  the  first  order  were  penal  proceed- 
ings :  Fisher  v.  Owen,  26  W.  B.  581,  8  Ch.  D.  645 ; 
Martin  v.  Treacher,  34  W.  B.  315,  16  Q.  B.  D.  507 ; 
Adams  v.  Batley,  35  W.  B.  437,  18  a  B.  D.  625 ; 
Downing  v.  Falmouth  United  Sewerage  Board,  36 
W.  B.  437,  37  Ch.  D.  234 ;  Saunders  ▼.  Wiel,  40 
W.  B.  594,  [1892]  2  Q.  B.  321 ;  Reg.  v.  Ambergate 
Railway  Co,,  17  Q,  B.  957. 

Gbaktham,  J. — ^There  is  no  decision  upon  this 
point.  It  seemed  difficult  to  say  that  a  proceeding 
which  would  ultimately  result  in  a  penalty  Was  not  a 
criminal  proceeding,  and,  if  so,  that  it  aid  not  come 
within  Reg,  v.  Whitchurch.  But,  on  considering  the 
terms  of  the  Act,  I  have  come  to  the  conclusion  that 
it  altered  the  form  of  procedure  from  criminal  to 
civil.  The  Legislature  had  that  object  in  view  in 
order  to  obviate  the  difficulty  formerly  experienced 
of  enforcing  the  old  common  law  rights  where 
sewage  was  poured  into  a  stream.  The  cases  cited 
for  the  appellant  followed  Mellor  v.  Denham,  and  in 
each  case  the  Act  under  which  the  proceedings  were 
taken  directed  that  the  proceedings  should  be  taken 
under  the  Summary  Jurisdiction  Acts.  But  under 
UnB  Act  the  proceedings  were  to  be  taken  in  the 
counbr  court.  The  procedure  provided  by  the  Act 
was  clearly  inconsist^t  with  the  proceedings  under 
the  Act  b^ng  criminal  proceedings. 

Collins,  J*— I  am  of  the  same  opinion.     It  seems 
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to  me,  primd  facie,  looking  at  section  3,  that  it  may 
well  be  that  a  person  who  **  knowingly  permits  to  fall 
or  flow  or  to  be  carried  into  any  stream  any  solid  or 
liquid  sewage  matter  **  may  be  deemed  to  have  com- 
mitted a  misdemeanour.  But  it  has  been  held  in  two 
cases  that  the  use  of  the  word  *^ offence"  does  not 
necessarily  imply  a  criminal  offence.  One  must  look 
at  the  consequences  of  the  act,  and  if  an  act,  though 
described  as  an  ofifenoe,  is  yet  not  followed  by  a 
punishment,  then  it  is  not  a  crime.  We  find  that  the 
Legislature  has  thought  fit  to  put  a  stop  to  what 
persons  might  otherwise  have  had  a  right  to  do. 
Persons  might  have  acquired  a  right  to  pour  sewage 
into  the  river  in  such  a  way  that  they  could  not  be 
restrained  from  doing  so  by  persons  occupying  land 
lower  down.  It  would  be  a  hardship  to  turn  such 
persons  into  criminals.  It  was  not  even  necessary 
that  the  acts  prohibited  by  the  statute  should  amount 
to  public  nuisances.  It  would  have  been  a  strong 
thing  to  have  done  to  turn  such  acts  into  crimes. 
Provision  was  made  in  the  Act  that  the  county  court 
should  deal  with  offences  against  the  Act.  .  It  was  to 
hold  inquiries  and  to  make  summary  orders  restrain- 
ing persons  from  committing  offences  against  the  Act, 
or  requiring  them  to  perform  duties  under  the  Act, 
and  it  had  the  power  of  putting  limitations  upon  such 
orders.  It  was  to  take  steps  to  see  what  were  the 
'*be8t  practicable  means,"  and  what  would  be  the 
expense  involved.  That  was  all  it  had  to  do  at  first. 
It  was  not  till  something  else  happened  that  any 
penal  consequences  were  to  ensue,  that  is  to  say,  when 
any  person  against  whom  an  order  was  given,  made 
default  in  complying  with  it.  Then  the  county  court 
might  order  the  payment  of  a  sum  of  money.  That 
penal  enactment  was  the  only  means  of  enforcing  the 
order,  which  was  an  order  in  the  nature  of  an  injunc- 
tion. Htfving  regard  to  the  circumstances  that  the 
procedure  provided  was  of  a  civil  nature,  and  that, 
instead  of  appointing  the  justices  to  administer  the 
Act,  the  L%islature  had  referred  the  matter  to  a 
dvil  court,  and  having  regard  also  to  the  fact  that 
the  Court  of  Appeal  have  entertained  appeals  from 
orders  made  under  the  Act,  which  they  could  only  do 
on  the  assumption  that  they  were  civil  matters,  I  cannot 
doubt  that  the  proceedings  are  essentially  dvil,  and 
not  criminal. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Satchell  &  ChappU,  for 
B.  Gadshy,  Derby. 

Solicitors  for  the  respondents,   Wynne^  Holme,  & 
Wynne,  for  Hughes-HalleU,  Derby. 


Feb.  25. 


a  B.  Div.  t 

(Wills  and  Wright,  JJ.)  ) 

BSCRITT  AND  OTHERS  V.  TODMORDEX  Co-OPERATIVE 

Society,  (a.) 

Industrial  society — Deceased  member's  property — /«- 
testacy  —  Distribution  —  Discretionary  power  —  In- 
dustrial and  Provident  Societies  Act,  1893  (56  <fc  57 
Vict.  c.  39),  s.  27. 

2*he  power  given  to  the  committee  of  an  industrial 
society  by  sectum  27  of  the  Industrial  and  Provident 
Societies  Act,  1893,  of  distributing  the  property  of  a 
member  who  has  died  intestate  to  the  next  of  kin  without 
letters  of  administration  is  a  discretionary  power,  and 
an  action  will  not  lie  to  compel  the  committee  to  exercise 
their  discretion. 

(a.)  Reported  by  F.  O.  RoBmsoN,  Esq.,  Barrister- 
at-Law. 


Appeal  of  the  defendant  society  from  the  County 
Court  of  Yorkshire,  holden  at  Todmorden. 

The  plaintiffd  were  the  next  of  kin  of  David 
Escritt,  deceased,  and  claimed  from  the  defendaat 
society  the  sum  of  £10,  part  of  a  sum  of  £100  which 
had  been  deposited  with  the  society  by  David 
Escritt. 

In  1885  David  Escritt  nominated  the  £100  in 
favour  of  his  ten  children  equally.  He  died  in  May, 
1891,  intestate. 

Nine  of  the  ten  nominees  had  been  duly  paid  their 
shares  by  the  society. 

The  present  action  related  to  the  share  of  John 
Escritt,  one  of  Hie  children  of  David  Escritt.  John 
Escritt  had  left  England  some  years  before  his 
father's  death,  and  was  last  heard  of  in  January, 
1884. 

The  plaintiffs  contended  that  John  Escritt  must  be 
presumed  to  have  died  before  his  father,  and  that 
therefore  they  were  entitled  on  an  intestacy  to  the 
lapsed  share  of  John  Escritt. 

The  society  declined  to  presume  that  John  Escritt 
had  died  before  his  father. 

The  county  court  judge  gave  judgment  for  the 
plaintiffs.  In  the  course  of  the  hearing  he  amended 
the  claim  by  adding  the  administratrix  of  Darid 
Escritt  as  a  plaintiff. 

The  defendant  society  appealed. 

The  Industrial  and  Provident  Societies  Act,  1893, 
s.  27  (1),  enacts  that  if  any  member  of  a  registered 
society  entitled  to  property  therein  in  respect  of 
shares,  loans,  or  deposits,  not  exceeding  in  the  whole 
at  his  death  one  hundred  pounds,  dies  intestate, 
without  having  made  any  nomination  thereof  thai 
subsisting,  the  committee  may,  without  letters  of 
administration,  distribute  the  same  among  such  per- 
sons as  appear  to  them,  on  such  evidence  as  Uiey 
deem  satisfactory,  to  be  entitled  by  law  to  receive  the 
same. 

(7.  A,  Russell,  for  the  defendant  society.— In  the 
circumstances  which  have  arisen  in  this  case  the 
society  is  under  no  obligation  to  pay  this  £10  to  the 
plaintiffs.  Under  section  27  of  the  Act  of  1893  the 
society  has  a  discretionary  power.  The  section  says : 
•*  The  committee  may  .  .  .  distribute."  In  the 
former  enactment,  the  Industrial  and  Provident 
Societies  Act,  1876,  s.  11,  sub-section  6,  the  language 
was  different,  for  the  word  "  shall "  was  used.  The 
inference  to  be  drawn  from  this  change  of  language 
is  in  favour  of  the  society's  contention. 

Herbert  Lush,  for  the  plaintiffs,  admitted  that  an 
action  would  not  lie  against  the  society  under  sec- 
tion 27. 

Wills,  J. — I  am  of  opinion  that  the  contention  of 
the  defendant  society  as  to  the  construction  of  section 
27  is  right.  Assummg  a  state  of  facts  which  would 
entitle  the  committee  of  the  society  to  act  at  dU, 
action  by  them  under  the  section  is  purely  dis- 
cretionary. Unless  a  member  of  the  society  has  died 
intestate  without  any  nomination  of  his  property  in 
the  society  subsisting  at  the  time  of  his  death,  they 
cannot  act  under  it  at  all;  but  even  if  these  facts 
are  proved,  the  section  goes  on,  "  the  committee 
may"  distribute  the  funds  among  such  persons  aa 
appear  to  them  entitled  by  law  to  receive  the  same. 
The  change  of  language  from  that  of  section  11, 
sub-section  6,  of  the  Act  of  1876,  which  dealt  with 
the  same  subject,  is  very  significant,  for  in  that  sec- 
tion the  word  " shall*'  was  used,  and  it  appears  to 
me  that  the  change  of  language  from  *' shall"  to 
*'may"  was  intentional  and  ddiberate.  The  deci- 
sion, however,  does  not  and  cannot  relieve  the  sodety 
of  the  real  difficulty  in  the  case,  which  is  the  donbt 
that  may  remain  whether  the  nominee  was  dead,  and 
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died  without  issne  before  David  Escritt  died.  The 
oommittee  can  only  act  under  section  27  if  the 
nominee  be  out  of  the  way.  TVhether  they  act 
under  that  section  or  not — ^if  even  by  the  judgment 
of  a  court  they  pay  the  administrator  or  next  of  kin 
of  David  Escritt,  on  the  supposition  that  the  nominee's 
claims  are  out  of  the  way — and  it  turns  out  that  they 
are  wrong,  they  would  have  under  sections  25  and  26 


to  pay  over  again. 
The 


he  action  of  the  committee  under  section  27  is, 
however,  dearly  discretionary. 

Wright,  J. — I  agree.  I  think  the  committee  are 
entitled  to  require  that  they  should  be  satisfi^  in 
the  proper  way  both  of  the  intestacy  and  of  the  fact 
that  no  nomination  subsisted  at  the  date  of  the 
death  of  the  intestate ;  and  even  then  I  do  not  think 
that  they  can  be  compelled  by  action  to  exercise  the 
discretion  given  to  them  by  section  27. 

Hie  couri  made  no  order  on  the  appeal^  counstl/or  the 
eociety  undertaking  tJuit  tJie  £10  aJiotUd  he  paid  to  the 
plaintiffs. 

Solicitors  for  the  plaintifEs,  Emmets  Son,  &  Co.,  for 
Ingham,  Todmorden. 

Solicitors  for  the  defendant  society.  Bower,  Cotton, 
A  Boxoer,  for  Aston,  Harwood,  &  Somers,  Manchester. 


ittonvf  of  Appeal* 


May  4,  6. 


From  Chan.  Div.     \ 

(lindley,  Lopes,  and  > 

Kay,  L.JJ.)         j 

Be  Hancook. 
Malcolm  v,  Burfokd  Hanoock.  (a.) 

Power — Appointment — Irrevocable  appointment  to  chil- 
dren— Subsequent  appointment  to  wife — Subsequvni 
aj^pointment  inoperative. 

A  settiement  contained  a  power  enabling  tJie  tenant  for 
life  to  appoint  the  trust  funds  in  favour  of  his  children, 
subject  to  a  proviso  enabling  him  to  appoint  one -fourth 
of  the  income  to  **  his  wife  "  for  her  life.  The  tenant 
for  life,  who  was  married  at  the  date  of  the  settlement, 
in  exercise  of  this  power,  irrevocably  appointed  the  trust 
fwnds  to  his  children,  subject  to  his  oum  life  interest  and 
**  subject  and  without  prejudice  to^*  an  appointment  of 
one-fourth  of  the  income  to  his  vnfe  for  life,  "  if  the 
same  should  take  effect.^^  His  wife  having  died,  on  his 
remarriage  he  purported  to  appoint  one-fourth  of  the 
income  to  his  second  wife  for  her  life.  His  second  wife 
survived  him. 

Held,  that  the  words  **his  wife"  meant  the  wife  he 
had  at  the  date  of  the  settlement.  But  even  if  this  were 
not  so,  the  irrevocable  appointment  in  favour  of  the 
children,  being  subject  only  to  his  oum  life  interest  and 
the  appointment  in  favour  of  his  then  wife  and  not 
reserving  any  power  of  appointing  to  a  second  wife,  pre- 
eluded  him  from  making  any  further  appointment. 

Decision  o/Kekewich,  J.,  ante,  p,  426,  affirmed. 

Appeal  from  a  decision  of  Kekewich,  J.  (reported 
ante,  p.  426,  where  the  facts  will  be  found  funy  set 
out),  noldixig  that  an  appointment  by  a  tenant  for 
life  to  a  second  wife,  under  a  power  contained  in  a 
settlement,  was  inc^ectual  by  reason  of  a  prior 
exercise  of  the  power  in  favour  of  the  children  of  a 
first  marriage. 

{a.)  Beported  by  J.  I.  Stirlino,  Esq.,  Barrister- 
at-Law. 


The  facts  for  the  purposes  of  the  appeal  are 
sufficiently  stated  in  the  judgment  of  Lindley,  L.J. 

Farwell,  Q.C.,  and  Austen  Cartmell,  for  the  i^pel- 
lant,  Lady  Hanoock. — ^The  children's  interest  is  sub- 
ject to  the  power  to  jointure,  which  overrules  the 
power  to  portion  (Sugden  on  Powers,  8th  ed.,  pp. 
484-490).  The  words  **  his  wife  "  are  not  confined  to 
any  particular  wife:  Isaac  v.  Hughes,  L.  B.  9  Eq. 
191,  18  W.  B.  Ch.  Dig.  94. 

Benshaw,  Q.C,  and  Ingle  Joyce,  for  the  children 
of  the  first  marriage. — Be  Farrott,  Walter  v.  Far- 
roU,  34  W.  B.  553,  33  Ch.  D.  274,  shows  that 
a  devise  or  bequest  to  the  wife  of  A.  is  confined 
to  that  particular  wife  (Jarman  on  Wilis,  5th  ed.,  p. 
303).  The  case  of  a  settlement  is  stronger  than  that 
of  a  will.  Here  the  donee  has  done  something  incon- 
sistent with  the  power  of  appointing,  and  conse- 
quently the  power  is  gone :  Farwell  on  Powers,  2nd 
ed.,  p.  15  :  Smith  v.  Death,  5  Madd.  371. 

C.  E.  E,  Jenkins,  for  the  trustees. 

Farwell,  Q.C,  replied. 

Lindley,  L.J. — The  case  is  one  which  admits  of 
argument,  and  has  been  exceedingly  well  argued  by 
Mr.  Farwell  and  Mr.  Cartmell ;  but  after  all,  there 
is  such  a  thing  as  common  sense,  in  the  construction 
of  a  power,  and  it  strikes  me  that  common  sense 
will  enable  us  to  see  our  way  on  the  present  occasion. 
The  case  stands  thus. 

By  a  settlement  made  in  1872  a  certain  sum  of 
money  which  is  referred  to  as  the  son's  share,  the  son 
being  Henry  James  Burford  Hancock,  was  settled. 
The  subject  matter  of  the  settlement  was  money.  At 
the  date  of  the  settlement  the  son  had  a  wife  and  three 
children,  or  at  all  events  some  children;  and  the 
children  to  whom  he  had  a  power  of  appointment 
were  his  children,  not  necessarily  his  children  by  his 
then  wife.  If  she  had  died  and  he  had  married  again, 
I  do  not  doubt  that  the  power  of  appointment  would 
have  been  exercisable  in  favour  of  any  of  his 
children.  Then  in  the  settlement,  after  settling  the 
fund  on  the  son  for  life,  there  is  this  proviso  : 
'*  Provided  always  that  it  shall  be  lawful  for  the  said 
Henry  James  Burford  Hancock  by  deed  or  by  will  or 
codicil  to  appoint  that  after  his  own  death,  or  the 
determination  of  the  trust  hereinbefore  declared  in 
his  favour,  one-fourth  part  of  the  annual  income  of 
the  said  son's  share  shall  be  paid  to  his  wife  for  her 
life  or  for  any  less  period,  and  upon  such  conditions 
and  with  such  restrictions  as  he  shall  think  fit." 

That  is  the  proviso  which  we  have  to  construe 
first  of  all,  and  the  first  question  which  arises  is 
what  is  the  meaning  of  this :  *'  Provided  that  it  shall 
be  lawful  for  Henry  Hancock  by  deed  or  will  to  ap- 
point that  after  his  own  death,  or  determination  of 
the  trust  in  his  favour,  one-fourth  part  shall  be  paid 
to  his  wife."  Does  that  extend  to  any  wife  that  he 
might  have,  he  having  one  at  the  time,  or  is  it  con- 
fined to  the  one  which  he  had  P  It  is  most  important 
to  observe  that  this  is  a  power  to  appoint  not  oy  will 
to  his  widow ;  that  is  not  it  at  all,  or  at  all  events 
only  part  of  it.  It  is  to  appoint  by  deed  or  will  to 
his  wife,  the  events  contemplated  being  not  only  the 
event  of  his  death,  but  another  event,  that  is  his 
bankruptcy  or  attempt  to  dispose  of  his  property,  in 
which  case  his  power  is  to  appoint  to  his  wife.  This 
has  been  likened  to  a  power  to  jointure;  but  it  is 
different,  because  the  power  to  jointure  applies  to 
a  widow,  and  this  is  something  more.  I  tnink  this 
means  his  then  wife.  I  feel  that  very  strongly ;  but 
it  is  possible  by  the  exercise  of  a  certain  amount  of 
ingenuity  to  throw  a  doubt  on  that,  not  in  the  events 
which  have  happened,  but  in  the  events  which  might 
possibly  happen.     Therefore  I  go  on,  and  assume 
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that  the  olsuse  means  something  more  than  I  think  it 
does,  and  that  under  this  clause  under  some  conoeiT- 
able  oircumstanoes  another  wife  might  take. 

Let  us  now  see  what  has  been  done.  On  the  26th  of 
January,  1885,  a  deed  of  appointment  was  executed  by 
the  son,  then  Sir  Heniy  Hancock,  and  he  appoints 
thus.  He  refers  to  the  instrument  or  settlement 
which  I  have  just  been  quoting,  and  he  says  that  he 
is  desirous  of  making  such  appointment  as  hereafter 
mentioned,  and  then  he  appoints  absolutely  and 
irrevocably,  subject  and  without  prejudice  to  and 
from  and  after  the  determination  of  the  said 
trust  by  the  said  indenture  declared  in  his  favour  in 
the  income  of  the  same,  if  at  the  determination  of 
the  last-mentioned  trust  his  wife  Hannah  shall  be 
then  living,  that  there  shall  be  paid  to  her  during  the 
remainder  of  her  life  one  equal  fourth  part  of  the  in- 
come. That  is  to  say,  he  irrevocably  appoints  to  his  then 
wife  and  makes  a  provision  for  her  for  life.  Then  comes 
a  further  witnessing  part  of  the  deed,  which  is  an 
appointment  subject  and  without  prejudice  to  and 
from  and  after  the  determination  of  the  said  trust  by 
the  said  indenture  declared  in  his  favour  in  the 
income  of  the  same,  and  subject  also  and  without 
prejudice  to  the  trust  in  favour  of  his  said  wife 
under  the  appointment  which  he  had  just  made,  to  his 
chQdren.  There  is  not  a  word  there  of  any  reserva- 
tion of  any  power  on  his  part  to  appoint  thereafter  to 
any  wife.  There  is  no  reason  to  suppose  that  he 
thought  of  such  a  thing,  and  accordingly  the  deed 
ends  there,  except  a  power  to  revoke  me  shares  of 
one  of  the  children.  That  is  in  1885.  Kow  what 
is  tiie  e£Eect  of  that  P  Could  he  after  that,  without 
having  therein  signified  any  intention  whatever  of 
altering  that  disposition,  make  another  appointment 
to  another  wife,  substituting^  so  far  as  his  children 
are  concerned,  a  young  life  m  front  of  them,  instead 
of  the  life  of  their  own  mother  ?  The  effect  is  very 
startling,  so  far  as  the  children  are  concerned. 
Whereas  under  this  they  might  naturally  think,  that 
subject  to  the  life  interests  of  their  father  and  mother, 
they  were  provided  for,  yet  if  it  was  competent  for 
their  father  in  the  event  of  the  death  of  their  mother 
to  make  a  provision  for  another  wife  who  might  be  a 
verv  young  woman,  then  their  position  would  be 
di£rarent. 

Now,  Lady  Hancock  having  died  in  1893,  Sir 
Henry  Hancock  married  again  and  made  an  appoint- 
ment in  favour  of  his  second  wife.  That  is  contained 
in  a  deed  not  very  material  to  refer  to.  It  simply 
says  it  is  supplemental  to  the  appointment  which  I 
have  already  refenred  to,  **  Whereas  this  deed  is  sup- 
plemental to  two  deeds  poll  respectively  of  the  26th 
of  January,  1885,"  and  it  makes  an  appointment  in 
favour  of  the  second  Lady  Hancock. 

Now  comes  the  question,  Was  it  competent  for 
him  to  do  that  P  I  assume  for  the  present  purpose 
that  the  word  **  wife  "  in  the  original  settlement  of 
1872  was  not  confined  to  the  then  Lady  Hancock,  as 
I  have  said  I  think  it  is.  This  is  said  not  to  be  to  the 
prejudice  of  the  children,  and  it  is  put  in  this  way, 
and  it  is  very  ingenious  and  arguable.  It  is  said  to  be 
an  elementary  principle  of  the  law  of  conveyancing  as 
applied  to  powers,  that  you  should  read  this  appoint- 
ment of  January,  1885,  into  this  settlement  of  March, 
1872,  and  you  will  see  that  it  is  possible  still  to  hold 
that  that  provision  in  favour  of  the  wife  is  consistent 
with  what  has  been  done.  Now,  it  appears  to  me,  I 
confess,  that  what  we  are  asked  to  do  is  this :  to  construe 
the  two  deeds  without  regard  to  the  manifest  inten- 
tion of  tlie  appointor  who  executed  the  deed  of 
January,  1885.  That  is  where  the  formidable 
difficulty  appears  to  arise.  We  are  asked  to  do  that 
which  was  never  dreamt  of  by  anybody,  and  to  do  a 
gross  injustice  to  the  children,  who  have  acted  on  the  I 


the  faith,  of  course,  that  they  were  provided  for  by 
the  appointment  of  January,  1885.  I  dare  say  tfast 
lAdy  Hancock  is  disappointed,  and  she  has  been  led  to 
suppose  that  the  appointment  in  her  favour  wai 
gooa ;  but  if  you  look  at  it  all  round,  it  is  inconsistent 
with  the  intention  of  the  appointor  to  read  these 
deeds  in  such  a  manner  as  to  uphold  the  second,  and 
I  do  not  think  any  technical  law  would  bind  us  to  do 
it.  If  vou  want  a  tedinical  answer,  it  is  to  be  found 
in  the  doctrine  laid  down  in  liir.  Farwell*s  book  on 
Powers,  2nd  ed.,  at  p.  15 :  **  All  powers,  other  thin 
powers  coupled  with  a  trust  or  duty,  may  be  suspended 
or  destroyea  either  wholly  or  in  part  by  the  donees 
thereof. ' '  That  rule  applies  to  limited  powers — namely, 
powers  in  favour  of  a  wife  or  children.  Then  he  says : 
*'  Any  dealing  with  the  estate  inconsistent  with  its 
exercise  must  determine  the  option."  If  you  put  those 
two  together,  I  confess  what  was  done  in  January,  1885, 
was  inconsistent  with  the  good  faith  and  intention  on 
the  part  of  the  appointor  to  appoint  to  anybody  else 
other  than  those  for  whom  he  was  then  providing. 
He  was  not  doing  a  dishonest  thing,  but  an  honest 
thing,  and  never  dreamt  of  altering  his  mind  I 
think  the  appeal  must  be  dismissed,  with  costs. 

LoFES,  L. J. — ^After  the  very  able  argument  I  have 
listened  to,  perhaps  it  is  presumptuous  in  me  to  say 
that  I  have  no  doubt  of  the  way  in  which  this  case 
should  be  decided.  Why  not  give  effect  to  the  words 
according  to  their  ordinary  and  true  meaning,  not- 
withstanding that  they  may  be  contained  in  a  deed  or 
power  to  appoint  P  I  have  often  thought  that,  courts 
of  equity,  pace  my  learned  brothers  lindley  and 
Kay  are  disposed  to  refine  these  things  more  than 
necessary,  and  to  overlook  the  ordinary  common^ 
sense  meaning  of  words  when  they  are  in  deeds. 
Now  take  this  deed.  [His  lordship  stated  the  facts, 
and  continued: — "}  The  question  in  this  case  is 
whether  the  appointment  in  favour  of  Sir  Henry's 
second  wife  was  valid  or  not,  whether  the  power  of 
appointing  in  favour  of  Sir  Henry's  wife  was  strictly 
in  favour  of  his  then  wife,  whether  it  was  not  so 
restricted  as  to  be  exhausted  by  the  appointment  in 
favour  of  Sir  Henry's  first  wife.  It  is  said  that  the 
power  of  appointment  to  his  wife  included  any  wife. 
The  court  is  entitled  to  regard  the  state  of  tiiiw 
existing  at  tiie  time  of  the  execution  of  the  deed.  Sir 
Henry  was  then  married,  and  in  my  judgment  the 
wife  contemplated  and  intended  was  the  existing 
wife,  and  none  other.  If  not,  it  would  indnde  any 
number  of  wives,  and  the  interest  of  the  children 
would  be  indefinitely  postponed,  and  it  would  be  only 
competent  for  them  to  deal  with  their  vested  interast 
subject  to  contingencies  the  extent  of  which  could 
not  be  ddculated  upon.  If  Sir  Henry  exercised  the 
power  of  appointment  in  favour  of  the  first  wife, 
speaking  for  myself,  I  should  have  thought  it  was  so 
entirely  in  favour  of  that  wife  that  he  oould  not  have 
exercised  it  in  favour  of  any  other.  It  is  a  question 
of  construction,  and  I  can  only  thus  constmt  the 
power.  To  hold  it  could  be  exercised  Mies  quotie$ 
would  be  most  unjust  to  the  children,  and  I  oannot 
find  anything  in  the  deed  to  justify  it.  The  appoint- 
ments to  the  children  and  wife  are  made  at  the  same 
time,  and  I  observe  that  Sir  Henry  Hanoodc  never 
intended  to  reserve  to  himself  a  power  to  defeat  a 
grant  made  to  his  children.  But  assuming  that  I  am 
wrong  in  that  construction  of  the  deed,  I  think  he  has 
exercised  the  power  in  favour  of  the  first  wife,  and 
in  my  judgment  the  power  is  thereby  exhaosted. 
I  think  the  appeal  should  be  dismissed. 

Kat,  L.  J.— The  deed  of  the  SOth  of  March,  1872, 
seems  to  have  been  a  post-nuptial  settlem^it.  By  it 
certain  funds,  £28,000  Oomsols,  were  settled  upon 
certain  trusts;  and  the  deed  contained,  besides  the 
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power  of  appointment  to  the  children  of  Sir  Henry 
Uanoook,  me  settlor,  a  power  by  way  of  proviso, 
which  has  been  read  by  Lindley,  I4.  J.,  of  appointing 
by  deed  or  will  after  his  own  deatii,  or  the  determina- 
tion of  the  trosts  thereinbefore  declared  in  his  favour, 
one- fourth  part  of  the  annual  income  to  his  wife  for 
life.  Now,  at  the  time  of  this  deed  he  was  married 
and  had  a  wife,  and  the  first  question  that  arises  is 
whether  the  power  of  appointing  to  his  wife  for  life 
means  to  any  wife  which  he  might  have  or  only  to  a 
wife  which  he  had  at  the  date  of  the  deed.  As  has 
been  already  observed,  it  is  not  a  power  to  appoint  to 
his  widow  or  to  appoint  after  his  death  a  life  mterest 
to  a  wife,  but  a  power  to  appoint  after  his  death  or 
after  the  determination  of  the  interest  thereby 
reserved  to  himself.  He  had  reserved  to  himself  by 
this  deed  a  life  interest,  and  that  life  interest  was 
determinable  in  the  case  of  bankruptcy  or  alienation 
or  other  events,  and  therefore  it  is  that  this  power 
to  appoint  to  a  wife  is  by  deed  as  well  as  by  will, 
and  to  take  effect  on  the  determination  of  that  life 
interest.  I  do  not  pause  now  to  inquire  whether  the 
mode  of  limiting  the  life  interest  was  applicable  to  a 
case  of  bankruptcy,  because  no  bankruptcy  happened, 
and  the  question  does  not  now  arise.  What  occasions 
the  first  question  of  some  difficulty  upon  this  deed  is 
whether  those  words  '*his  wife  for  her  life''  can 
Tfrimdfade  mean  anything  but  the  wife  to  whom  he 
was  then  married.  It  is  absolutely  necessary  for  the 
court  construing  a  deed  of  this  kind  to  pay  regard  to 
the  state  of  things  at  the  time ;  and  the  state  of  things, 
as  far  as  this  point  is  concerned,  which  is  most 
material,  is  the  fact  of  Sir  Heniy  having  then  at  the 
date  of  the  deed  a  wife,  and  of  this  power  not 
referring  to  "  any  wife  "  or  to  the  widow  whom  he 
might  leave,  which,  of  course,  would  be  susceptible 
of  a  different  construction,  but  only  to  "  his  wife." 
I  feel  the  difficulty  of  saying  absolutely  that  that 
can  mean  only  the  wife  he  had  at  the  time,  and 
not  someone  whom  he  might  marry  after  the  death 
of  that  wife.  Supposing  it  to  happen  that  he  had 
made  no  appointment  in  favour  of  tne  wife  he  had  at 
the  time  and  had  married  again,  and  then  for  the 
first  time  exercised  his  power  in  favour  of  his  second 
wife,  I  do  not  like  to  say  positively  now,  that  such  an 
appointment  would  be  an  invalid  appointment,  which 
would  be  the  case  if  we  were  to  reaA  the  words  **  his 
wife  "  as  referring  only  to  the  wife  he  had  at  the  date 
of  this  deed.  I  feel  the  question  is  of  some  difficulty 
and  donbt,  but  I  think  the  proper  mode  of  construing 
this  deed  is  to  refer  to  the  wife  that  he  tiien  had,  and 
not  to  indude  any  wife  whom  he  might  afterwards 
marry. 

I  will  assume,  however,  that  any  wife  that  he  might 
afterwards  marry  might  come  within  the  terms  of  uiis 
power,  which  is  inserted  by  way  of  proviso.  What 
are  the  facts  ?  While  his  first  wife  was  still  living 
Sir  Henry  by  deed  poll  (which  has  been  referred  to, 
and  therefore  I  will  not  mention  it  at  length  affain) 
did  make  what  he  calls  on  the  face  of  the  deed  an 
irrevooable  appointment  in  favour  of  his  wife  for  her 
life,  and  after  ner  death  for  his  children.  Now,  sup- 
pose any  child,  on  the  faith  of  that  appointment, 
settled  his  share  or  dealt  with  his  share,  it  wotdd  be  an 
extraordinarily  hard  thin^  on  that  child  to  say  after- 
wards, that  Sir  H^uy  havms  married  again,  although 
he  had  ezeroised  his  power  m  favour  of  his  existing 
wife  that  did  not  exhiaust  the  power,  and  he  may  now 
exercise  it  again  in  favour  of  his  second  wife,  and 
thereby  postpone  the  children  to  a  wife  who  might 
have  a  young  life  and  might  live  a  neat  many  years 
after  his  own  death.  That  would  be  a  very  hard 
thing  indeed  on  the  children  who  had  relied  on  the 
terms  of  this  appointment  as  giving  them  an  absolute 
vested  and  irrevocaUe  interest.    Such  an  appoint- 


ment to  the  second  wife  would  be  a  revocation 
pro  tanio  of  the  original  appointment.  Was 
that  the  meaning  of  the  deed  of  appointment  P  I 
cannot  satisfy  my  mind  that  it  was.  It  is  said  that 
yon  ought  to  read  this  appointment  into  the  original 
settlement,  and  in  this  oraer,  that  the  appointment  to 
the  wife  comes  before  the  appointment  to  the  children. 
I  agree  that  that  is  so,  as  far  as  the  appointments  are 
valid  appointments.  Suppose  you  followed  tiiat  rule 
in  this  case,  you  might  nave  to  read  into  this  settle- 
ment first  of  all  the  appointment  to  his  first  wife,  and 
then  you  must  read  in  the  appointment  to  the  second 
wife,  not  as  a  remainder  after  the  appointment  to  the 
first  wife,  but  as  an  alternative  appointment  to  the 
appointment  of  the  first  wife.  Is  tluit  legitimate,  and 
is  that  according  to  any  rule  or  practice  of  the  court 
in  dealing  with  appointments  of  the  kind  ?  The  result 
would  be  this,  that  I  appoint  to  my  first  wife  after 
the  determination  of  my  estate ;  if  she  should  not  be 
then  living,  then  I  appoint  to  my  second  wife  after 
the  determination  of  my  estate  ;  and,  subject  to  those 
alternative  life  interests,  I  appoint  to  my  children. 
Is  that  consistent  with  the  appointment  whidi  he  did 
actually  make,  irrevocablv  in  favour  of  his  first  wife 
and  children  ?  I  cannot  bring  myself  to  believe  that 
it  is ;  and  therefore,  even  if  the  first  point  be  as  argued 
in  favour  of  the  appellants  that  this  power  of  appoint- 
ment to  a  wife  would  extend  to  any  wife,  yet  hieiving 
exercised  it  in  this  way  by  deed  in  favour  of  his  exist- 
ing wife  it  seems  to  me  entirely  contrary  to  the  plain 
meaning  and  intention  of  that  deed  that  he  should 
afterwards,  having  married  again,  postpone  the  in- 
terests which  he  had  given  to  the  children  by  that 
deed  of  appointment,  to  the  life  of  another  wife,  which 
certainly  was  not  a  thing  within  his  contemplation 
when  that  deed  of  appointment  was  made.  I  there- 
fore think  that  the  learned  judffe  was  right  in  the 
decision  at  which  he  arrived,  and  that  this  appoint* 
ment  was  so  complete  an  exercise  of  the  power  of 
appointment  that  he  had,  in  favour  of  the  wife  as  to 
make  it  impossible  for  him  after  that  appointment  to 
make  an  appointment  in  favour  of  another  wife, 
which  I  think-  would  be  entirely  inconsistent  with 
the  terms  of  that  deed  of  appointment. 

The  appeal  therefore  fails,  and  must  be  dismissed, 
with  costs. 

Solicitors,  J.  Rogers;    BowdiffeSt   BavoU,  <fc    Co,; 
H.'F.  SpoUtBwoode, 


April  25,  27,  28. 


From  Chan.  Div. 
(Lindley,  Lopes, 
and  Kay,  L.J  J.) 

Edwabds  v.  Walters,  (a.) 

Promissory  note — On  demand — Maturity — Gift — Re- 
nunciation— Bills  of  Evxhange  Act,  1&2  (46  <fc  46 
Vict.  c.  61),  ss.  62,  89. 

A  promissory  note  payable  to  a  specified  person  with' 
out  the  words  ** order**  or  **  bearer"  is  a  negotiable 
instruTnent  within  the  meaning  of  the  Bills  of  Exchange 
Acty  1882.  Such  a  note^  when  made  payable  **  on 
demand,**  is  **at  maturity  **  as  soon  as  it  is  made,  and 
therefore,  under  sections  62  and  89  of  the  Act,  if  the 
holder  of  the  note  desire  to  renounce  all  rights  in  it,  the 
renunciation  must  be  in  writing,  unless  the  note  is 
delivered  to  the  acceptor  in  person,  though  possibly 
delivery  to  the  acceptor* s  legal,  personal  representatives 
will  suffice. 

Accordingly,  where  Vie  holder  of  a  note  made  a  parol 

(a.)  Beported  by  J.  I.  STiELlNa,  Esq.,  Bamster- 
at-Law, 
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renunciation  of  all  righU  in  it  and  delivered  the  note  to 
one  of  the  devisees  of  the  real  estate  of  the  acceptor ^  who 
hy  his  will  had  charged  his  real  estate  foith  payment  of 
his  debts,  the  renunciation  was  held  to  he  insufficient. 

Appeal  from  Eekewioh,  J. 

Tnis  was  a  question  arismg  upon  the  construction 
of  the  Bills  of  Exchange  Act,  1882. 

On  the  1st  of  August,  1865,  the  Bev.  Abraham 
Edwards  lent  £200  to  his  brother-in-law,  Mr.  Walter 
Walters.  For  this  sum  Mr.  Walters  gave  Mr. 
Edwards  a  promissory  note  payable  on  demand,  with 
interest  at  4  per  cent  per  annum.  The  note  was  made 
payable  simply  to  Mr.  Edwards  without  the  words 
•*  or  order." 

Mr.  Walters  died  in  1866,  leaving  the  debt  of  £200 
unpaid.  By  his  will  he  devised  some  real  estate  in 
Cardiganshire  specifically  to  his  son  and  daughter, 
Thomas  Walters  and  Annie  Evans,  and  he  also 
charged  his  real  estate  with  the  payment  of  his  debts. 
His  executors  wound  up  his  estate  and  paid  his  debts, 
with  the  exception  of  the  debt  of  £200,  of  the  existence 
of  which  they  were  ignorant. 

la  October,  1894,  Mr.  Edwards  died,  and  in  1895 
this  action  was  brought  by  his  administratrix  against 
the  executors  of  W.  Walters,  and  against  Thomas 
Walters  and  Annie  Evans  as  the  devisees  of  the  real 
estate  of  W.  Walters,  for  the  purpose  of  obtaining 
payment  of  the  £200  with  interest  out  of  the  devised 
real  estate. 

The  evidence  showed  that  the  defendants  Thomas 
Walters  and  Annie  Evans  had  during  the  life  of  Mr. 
Edwards  voluntarily  made  him  some  payments  by 
way  of  interest  at  4  per  cent,  on  the  £200,  the  first 
of  these  payments  being  in  1878  and  the  last  in  1889. 

There  was  also  evidence  that  in  1891,  when  Mrs. 
Evans  was  on  a  visit  to  her  uncle,  Mr.  Edwards,  he 
delivered  up  the  promissory  note  to  her,  saying  that 
he  gave  it  to  her. 

&e  Bills  of  Exchange  Act,  1882,  s.  8  (4),  provides 
that :  "  A  bill  is  pay  aide  to  order  which  is  expressed 
to  be  so  payable,  or  which  is  expressed  to  be  payable 
to  a  particular  person,  and  does  not  contain  words 
prohibiting  transfer  or  indicating  an  intention  that  it 
should  not  be  transferable." 

By  section  62  (1) :  <*  When  the  holder  of  a  bill  at 
or  after  its  maturity  absolutely  and  unconditiooally 
renounces  his  rights  against  the  acceptor  the  bill  is 
discharged.  The  renunciation  must  be  in  writing 
unless  we  bill  is  ddivered  up  to  the  acceptor." 

By  section  83  (1) :  A  promissory  note  is  an  uncon- 
ditional promise  in  writing  made  by  one  person  to 
another  signed  by  the  maker,  engaging  to  pay  on 
demand  or  at  a  fbced  or  determinable  future  tiuie  a 
sum  certain  in  money  to,  or  to  the  order  of,  a  speci- 
fied person  or  to  bearer." 

By  section  89  (1)  (with  certain  exceptions) :  "  The 
provisions  of  this  Act  relating  to  bills  of  exchange 
apply,  with  the  necessary  medications,  to  promissory 
notes " ;  (2)  "In  applying  those  provisions  the  maker 
of  a  note  shall  be  deemed  to  correspond  with  the 
maker  of  a  biU." 

Kekewich,  J.,  was  of  opinion  that  if  a  parol  re- 
nunciation was  sufficient,  the  evidence  proved  a  re- 
nunciation sufficient  to  discharge  the  defendants. 
But  he  held  that  the  note,  being  payable  *^on 
demand,"  was  at  maturity  immediately  on  its  being 
made,  and  that  consequentiy,  the  ddiveiy  up  not 
having  been  made  to  the  maker,  the  renunciation  was 
inoperative  because  it  was  not  in  writing.  He 
accordingly  gave  judgment  for  the  raising  of  the  £200 
with  interest  out  of  the  devised  real  estate. 

The  defendants  Thomas  Walters  and  Annie  Evans 
appealed. 

Eenshaw,  Q.C,  and  Butcher,  for  the  appellants. — 


The  Act  shows  that  the  delivery  must  be  to  the 
acceptor,  but  cannot  mean  to  the  acceptor  personally. 
It  must  be  taken  to  mean  anyone  who  represents  the 
acceptor  for  the  purposes  of  uie  HU.  If  this  be  not 
so,  the  result  is  that  a  renunciation  by  delivery  to  the 
legal  personal  representatives  who  are  not  interested 
is  good,  while  delivery  to  the  devisees  who  are 
interested  is  worthless.  We  suggest  that  the  reni^n- 
oiation  is  good,  provided  the  bul  is  given  up.  This 
is  a  claim  which  ouffht  not  to  be  enforced  in  equity. 
In  the  course  of  uie  argument  the  following  oases 
were  referred  to:  Foster  v.  Dawber,  6  Ex.  839; 
Taylor  v.  Manners,  14  W.  B.  154,  L.  R.  1  Ch.  App.  48 ; 
Storm  V.  Sterling,  4  W.  E.  543,  3  E.  &  B.  832,  affirmed 
sub  nom.;  Cowie  v.  Sterling,  6  E.  &  B.  333;  Bex 
V.  Box,  6  Taunton  325 ;  and  also  Byles  on  Bills,  11th 
ed.,  pp.  53  and  79,  and  15th  ed.,  264. 

Bramwdl  Davi4,  Q.C.,  and  Griffith  Jones,  for  the 
plaintiff. — The  estate  in  the  appellants*  hands  is 
liable  for  the  debt.  (^Lindlby,  L.J.,  referred  to 
Crowe  V.  Clay,  2  W.  B.  304,  9  Ex.  604.]  By 
payment  of  interest  in  respect  of  the  debt  the 
debt  is  kept  alive,  and  the  plaintiff  can  sue  for 
money  lent.  The  renunciation  to  be  effective  must 
be  in  the  manner  pointed  out  by  the  statute.  If 
delivery  up  of  the  note  is  to  amount  to  a  discharge 
of  the  debt,  the  delivery  must  be  to  a  person  liable  on 
the  note.  The  word  ''acceptor"  would  include  his 
legal  personal  representatives,  but  it  is  a  great  exten- 
sion to  make  it  include  devisees. 

They  referred  to  Roddam  v..  MorUy,  5  W.  B.  510, 
I  De  G.  &  J.  1 ;  Re  HoUingshead,  36  W.  B.  660,  37  Oh* 
D.  651 ;  Be  England,  43  W.  R.  491,  [1895]  2  Ch.  100, 

Renshaw,  Q.C.,  replied. 

LiNDLBY,  L.J.,  after  stating  the  facts,  said: 
Walters*  devisees  contend  that  Edwards  in  his  life- 
time released  the  debt.  What  he  did  was  this.  In 
April  or  June,  1891,  he  gave  the  note  to  Mrs.  Evans, 
who  was  one  of  the  devisees,  telling  her  in  effect  that 
he  should  never  make  any  claim  under  it,  and  that 
she  might  keep  it.  Mrs.  Evans  has  kept  it  from  that 
time  until  now.  The  note  was  not  indorsed  to  her, 
nor  was  there  any  writing  at  the  time  throwing  any 
light  on  this  transaction.  What,  then,  is  the  eroot  of 
this  transaction  P  It  is  contended  that  it  is  a  release 
in  law,  or,  at  dl  events,  in  equity.  A  release  at  law 
is  sought  to  be  established  by  the  law  merchant  apart 
from  the  Bills  of  Exchange  Act,  1882,  and  if  not  by 
the  law  merchant,  then  by  section  62  of  that  Act. 
The  law  merchant  is  stated  in  Foster  v.  Dawber.  I 
do  not  understand  that  it  applied  to  biUs  or  notes 
not  negotiable ;  but  this  difficulty  is  removed  by  sec- 
tion 8,  sub-seotion  4,  to  which  I  have  already  alluded. 
The  law  merchant  is  adopted  with  modifications  in 
section  62  of  the  Bills  of  I&chauge  Act.  The  modifi- 
cation introduced  is  the  necessity  for  writing  unless 
the  bill  is  given  up  to  the  acceptor.  In  this  partica- 
lar  the  law  merchant  is  inconastent  with  the  express 
provisions  of  section  62.  The  appellants'  argament, 
based  on  section  97,  sub-section  2,  and  on  the  law  mer- 
chant, which  before  the  Act  formed  part  of  the 
common  law  of  England,  cannot  be  supported. 

Reliance  is  then  placed  on  section  62  of  the  Act. 
This  section,  though  in  terms  applicable  to  bilk  of 
exchange,  is  by  section  89  made  applicable  to  pro- 
missory notes  payable  to  a  particular  person  without 
the  addition  of  the  words  "or  order  or  bearer" 
(section  8,  sub-section  4).  Section  62,  therefore,  ap- 
plies to  the  promissoiy  note  which  is  in  question  here. 
The  maker  of  a  promissory  note  corresponds  with  the 
acceptor  of  a  bill  ^section  89,  sub-seotion  2).  A  pro- 
missory note  payaole  on  demand  is  nayable  at  once 
without    any   demand,    and    may   be    sued  upon 
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occordmgly.  Such  a  note  therefore  ''matures" 
within  the  meaning  of  section  62  as  soon  as  the  note 
is  made  and  delivered  to  the  payee:  Be  George,  38 
W.  E.  617,  44  Ch.  D.  627.  I  will  now  paraphrase 
section  62  and  apply  it  to  a  promissory  notopayable 
on  demand.  The  section  will  run  thus :  "  When  the 
holder  of  a  promissory  note  payable  on  demand 
absolutely  and  unconditionally  renounces  his  rights 
against  the  maker  the  note  is  discharged.  The 
renunciation  must  be  in  writing  unless  we  note  is 
delivered  up  to  the  maker."  In  the  present  case 
there  was  no  renunciation  in  writing.  Can  it,  then, 
be  said  that  it  was  delivered  up  to  the  maker  ?  The 
maker  had  long  been  dead  ;  but  I  am  not  prepared 
to  say  that  the  legal  personal  representatives  of  an 
acceptor  or  maker  would  not  be  included  in  the  word 
acceptor  or  maker.  The  ordinary  use  of  language 
and  the  general  understanding  of  business  men  as 
well  as  of  lawyers  warrant  such  an  interpretation  of 
the  word  acceptor  or  maker  in  such  a  context.  As 
Lord  Macdesfi^d  said  in  Hyde  v.  Skinner,  2  P.  Wms. 
196,  "The  executors  of  every  person  are  implied  in 
himself"  (Byles,  11th  ed.,  p.  53).  But  I  cannot  go 
further,  and  say  that  acceptor  or  maker  in  this  section 
means  or  includes  a  legatee  or  devisee.  Such  an 
interpretation  is  not  warranted  either  by  the  ordinary 
use  of  language  or  by  the  general  understanding  of 
business  men  or  of  lawyers.  Consequently  section  62 
does  not  justify  the  contention  that  this  note  was 
discharged  by  the  gift  of  it  to  Mrs.  Evans. 

In  the  course  of  the  argument  I  expressed  a  doubt 
whether  as  the  plaintifib  were  not  the  holders  of  the 
note  they  could  sue  the  maker's  representatives  either 
on  the  note  or  for  money  lent  to  the  maker  (see 
Orowe  ▼.  Clay,  20  W.  E.  364,  9  Ex.  604) ;  but  as  the 
devisees  themselves  hold  the  note  and  are  not  liable 
to  be  sued  upon  it  by  anyone,  the  reasoning  on  which 
that  case  was  decid^  does  not  apply. 

I  come  therefore  to  the  conclusion  that  there  has 
been  no  release  or  discharge  at  law  of  the  debt  due  to 
Edwards'  estate  from  Widters'  estate.  The  defence 
founded  on  the  Statute  of  Limitations  fails  as  regards 
the  devisees  of  the  real  estates  by  reason  of  their  pay- 
ment of  interest :  see  Be  HoUingahead,  36  W.  R.  660, 
37  Ch.  i>.  661. 

There  remains  only  the  question  whether  the 
derviaees  of  the  real  estate  have  be^i  dischai^ed  in 
equity,  though  not  at  law.  Edwards  in  his  lifetime 
niade  no  daim  against  Walters'  executors,  but  there 
ia  no  evidence  to  show  that  the  devisees  have  been 
prejudiced  by  the  mode  in  which  the  personal  estate 
has  been  dealt  with.  There  is  no  evidence  that  there  was 
any  personal  estate.  Moreover,  the  devisees  for  many 
years  paid  interest  on  the  £200,  and,  apart  from  the 
gift  of  the  note  to  Mrs.  Evans,  there  is  no  ground  for 
saying  that  Edwards  so  conducted  himself  as  to  render 
it  inequitable  on  his  part  to  insist  on  ]>ayment  of  his 
debt  out  of  the  real  estate  devised  to  those  who 
recognized  his  demand.  The  gift  of  the  note  to  Mrs. 
CSrans  is  unquestionably  strong  evidence  of  an  inten- 
tion to  forgive  the  debt ;  but  unfortunately  the  note 
was  not  endorsed  by  the  payee.  Mrs.  Evans  could 
not  therefore  sue  on  it  in  her  own  name.  Nor  was 
there  any  consideration  for  the  transaction,  no  con- 
sideraticm  to  support  an  agreement  not  to  sue.  There 
is,  in  tact,  nothing  except  an  intention  not  carried 
oat.  Such  an  incomplete  transaction  does  not 
amount  to  a  gift  of  tiie  debt  nor  to  an  eouitable 
release  of  it.  In  Taylor  v.  Manners,  14  W.  K,  154, 
Xf.  H.  1  Ch.  App.  48,  Turner,  L.J.,  expressed  a  doubt 
whether  a  gift  by  a  secured  creditor  of  his  security  to 
the  debtor  might  not  amount  even  at  law  to  a  release 
of  the  debt  if  such  was  the  intention  of  the  creditor ; 
hut  I  confess  I  cannot  adopt  this  suggestion. 
Tomer,  L.J.,  came  to  the  conclusion  that  there  was 


an  agreement  to  release  and  a  consideration  for  such 
agreement.  Knight  Bruce,  L.J.,  differed.  The 
decision  therefore  does  not  really  assist  the  plaintiff. 
At  law  exoneration  before  breach  need  not  be  under 
seal,  but  a  release  must  be  under  seal  'exc^t  in  the 
cases  provided  by  section  62  of  the  Bills  of  ^change 
Act.  A  release  in  equity  is  often  spoken  of  as  some- 
thing easy  to  establish.  But  I  am  not  aware  of  any 
circumstimces  which  amount  to  a  release  in  equity 
and  not  at  law  except  an  agreement  for  valuable 
consideration  to  give  a  release  or  not  to  sue.  Such 
an  agreement,  unless  there  is  some  reason  for 
not  enforcing  it,  has  in  equity  the  effect  of  a  release. 
Again,  a  creditor  may  so  conduct  himself  as  to 
preclude  him  from  obtaining  equitable  relief,  and 
even  from  enforcing  a  legal  demand.  This  I  under- 
stand to  have  been  Turner,  L.  J.'s,  meaning  when  he 
said  (L.  B.  1  Ch.  App.,  at  page  56)  he  was  not  satis- 
fied that  there  might  not  be  considerations  which 
would  in  this  court  prevent  a  debt  from  being 
enforced,  although  it  might  be  subsisting  at  law.  But 
to  call  such  conduct  a  release  in  equity  suggests 
false  analogies  and  misleads. 

In  this  case  there  is  no  release  or  discharge  at  law 
or  in  equity,  and  no  conduct  on  the  part  of  Mr. 
Edwards  which  precludes  his  representatives  from 
obtaining  payment  from  the  devisees.  An  intention 
to  discharge  them  from  their  liability  is  estabb'shed, 
but  that  unfortunately  is  insufficient  to  afford  them 
a  defence  to  the  daim  made  against  them.  A  court 
of  equity  cannot  enforce  a  mere  intention  to  give  or 
to  forgive. 

The  appeal  must  be  dismissed,  with  costs. 

LoPBS,  L.J.  -I  will  not  recapitulate  the  fsot* 
which  have  already  been  stated  in  the  judgment  oi 
lindley,  L.J.  This  note  is  payable  to  a  person 
designated  without  the  addition  of  the  word 
*'oraer"  or  "bearer,"  and  would  not  have  been 
negotiable  before  the  statute.  Hie  old  law,  therefore, 
as  laid  down  by  Byles,  J.,  in  his  book  on  bills, 
would  be  inapplicable.  It  was  contended  that 
the  statute  of  1882  did  not  apply  because  this  note 
was  not  a  negotiable  instrument,  but  that  contention 
cannot  be  maintained  if  section  8  of  the  statute  is 
looked  at.  Besides,  section  83  refers  to  a  note  and 
clearly  covers  a  note  made  payable  to  a  specified 
person.  This  note  is  therefore  within  the  statute, 
and  the  case  is  governed  by  section  62.  [His 
lordship  tiien  read  that  section  and  continued:] 
Accordmg  to  this  section  the  note  must  be  mature ; 
a  note  such  as  this,  payable  on  demand,  is  at 
maturity  immediately  it  is  made.  In  my  opinion, 
however,  the  holder  in  the  present  case  has  by  parol 
absolutely  and  irremediably  renounced  his  rights 
agrainst  the  acceptor.  But  the  statute  says  the 
renunciation  must  be  in  writing,  unless  the  bill  or 
note  is  delivered  up  to  the  acceptor.  There  was  no 
writing,  and  the  bill  was  not  delivered  up  to 
the  acceptor,  in  this  case  to  the  maker.  It  was 
delivered  up  to  the  devisees  of  the  maker,  who 
were  no  parties  to  the  note,  and  could  not 
have  been  sued  on  it.  I  am  clearly  of  opinion 
that  this  is  not  within  either  the  words  or  the 
meaning  of  the  statute.  It  may  be  that  the  word 
••acceptor"  or  the  word  "maker"  would  include 
any  person  liable  on  the  bill,  as,  for  example,  the 
personal  representatives  of  the  acceptor  or  maker, 
but  I  am  <][uite  clear  that  it  cannot  include  the 
maker's  devisees.  The  case  is  taken  out  of  the 
Statute  of  Limitations  by  the  payment  of  interest 
by  the  devisees  of  the  r^  estate.  There  has  been 
no  release  at  law,  and  in  my  opinion  there  has 
been  no  discharge  in  equity.  I  think,  therefore, 
that  the  appeal  would  be  dismissed  with  oostSt 
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CouBT  OF  Appeal. 


Edwaeds  V,  Waltbes.— Re  De  Hoghton. 


Ck)TJKT  OP  Appeal. 


Kay,  L.J. — ^The  administrator  of  a  man  named 
Edwards  has  brought  this  action  against  the 
exeontors  and  against  the  devisees  of  real 
estate  of  a  person  named  Walters,  to  recover  a  sum 
of  £200  lent  in  1865  by  Edwards  to  Walters. 
Walters  died  in  1866.  By  his  will  he  charged  his 
real  estate  with  payment  of  his  debts.  His  execu- 
tors were  ignorant  of  the  existence  of  this  debt,  and 
have  completely  administered  his  personal  estate ; 
but  the  devisees  of  the  retkl  estate  of  Walters  paid 
interest  for  some  years,  and  up  to  1889.  The  defence 
is  that  the  debt  has  been  released.  It  appears 
that  Walters  gave  a  promissory  note  to  Edwards 
for  the  amoimt,  and  tnat  in  April  or  June,  1891, 
Edwards  gave  up  to  the  devisees  the  promissory 
note  with  the  intention  of  r<^easinff  tiie  debt.  The 
learned  judge  has  found  this  to  be  the  fact,  and  there 
seems  no  reason  to  doubt  it.  [His  lordship  then 
read  section  62  of  tiie  Bills  of  Exchange  Act,  1882, 
and  continued : — ]  By  section  89  the  provisions  of 
the  Act  apply  with  the  necessary  modifications  to 
promissory  notes.  Therefore  in  section  62  we  must 
read  in  this  case  '*  maker"  instead  of  "acceptor." 
The  difficulty  is  to  say  that  this  note  has  been 
delivered  up  to  the  marker.  The  actual  maker,  of 
course,  was  Walters,  and  it  was  not  delivered  up  to 
him ;  but,  if  it  had  been  delivered  up  to  his  executors 
after  his  death,  I  should  think  that  would  do,  because 
they  might  have  been  sued  on  the  note  as  standing 
in  ike  place  of  the  maker.  The  devisees  of  his  real 
estate  are  not  in  the  same  position  as  his  executors 
for  this  purpose.  There  is  nothing  in  the  Act  to 
bring  them  within  the  definition  of  makers  of  the 
note.  They  mi&;ht  be  joined  with  the  executors  in 
an  action  to  ms£e  the  real  estate,  which  they  took 
under  the  will  of  the  maker  of  the  note,  liable  for  its 
payment,  as  has  been  done  in  this  case.  Payment 
on  account  by  them  would  keep  this  right  against  the 
real  estate  alive,  as  was  determined  in  the  case  of 
Eoddam  v.  MorUy  and  in  Re  BoUingahetid,  But 
these  considerations  do  not  authorize  the  court 
to  say  that  the  devisees  of  the  real  estate  of  the 
maker  are  themselves  makers  within  the  meaning  of 
section  62  of  this  statute,  or  that  they  stand  in  the 
position  of  the  deceased  maker  as  his  executors  may 
be  said  to  do.  Before  the  statute  the  liability  of  any 
party  to  the  note  might  be  discharged  by  an  express 
renunciation  without  writing  and  without  considera- 
tion. This  was  by  the  law  merchant  {Foster  v.  Daw' 
her,  6  Ex.  839),  but  it  only  applied  to  those  who 
were  parties  to  the  note.  The  statute  has  altered 
this  by  requiring  the  renunciation  to  be  in  writing. 
I  have  no  doubt  that  if  the  renunciation  was  made 
as  required  by  the  Act  the  debt  would  be  completely 
discharged,  and  no  action  could  be  maintained  on  the 
note  or  to  recover  the  loan.  It  ia  argued  that  the 
case  does  not  come  within  the  Act  at  all ;  that  the 
renunciation  contemplated  by  the  Act  is  only  against 
the  maker,  and  if  these  defendants  are  not  makers 
the  matter  may  be  treated  as  outside  the  statute,  and 
that  the  loan  has  been  effectually  released,  as  far 
as  they  were  concerned.  The  only  authority  cited 
for  this  was  a  case  of  Taylor  v.  MannerSy  where 
Turner,  L.J.,  intimated,  rather  doubtfully,  an 
opinion  that  the  giving  up  of  a  policy  of  insur- 
ance which  was  the  security  for  a  debt  might 
operate  as  a  total  release  of  the  debt.  Knight 
Bruce,  L.J.,  dissented  from  this  opinion.  I  do  not 
see  how  this  could  be  a  release  in  equity,  unless  there 
was  a  valuable  consideration  for  the  release,  and  no 
case  has  been  cited  in  which  such  a  transaction  has 
been  hdd  to  be  a  release  at  law. 

Then  it  was  said  that  no  one  could  sue  for  the  debt 
in  this  case  imless  he  was  in  a  position  to  hand  over 
the  note  to  the  defendants,  and  iJiat   would    un- 


doubtedly be  so  if  there  was  any  chance  of  the  de- 
fendants being  exposed  to  the  risk  of  beins  sued  upon 
the  note  by  the  holder.  But  no  such  danger  can 
possibly  arise,  because  the  note  is  in  the  defendants' 
own  hands. 

With  every  desire  to  assist  the  defendants  in  a  case 
in  which  it  seems  dear  that  the  payee  of  the  note 
intended  to  release  all  claim  ag^nst  them,  I  fed 
bound  to  hold  that  he  has  not  carried  out  that  inten- 
tion effectually.  He  mi^ht  have  made  the  remm- 
ciation  in  writing,  in  which  case  I  incHne  to  think  it 
would  have  been  sufficient.  He  has  not  done  this ;  he 
has  made  an  attempt  to  give  up  the  daim,  which, 
being  without  consideration  and  not  complying  with 
the  statute,  in  my  opinion  has  not  dischar^^  the  real 
estate  devised  to  those  defendants  from  liabinty. 

Appeal  dismtsHd, 

Solidtors,  Mimhall,  Parry,  t/ones,  &  Go.,  for  Smith 
&  Davies,  Aberystwith;  Bobins,  Billings,  Jb  Co,,fm 
C,  Owen,  Pwllheli,  Gmiarvon. 


From  Chan.  Div.  ) 

(Lord  HerscheU ;  and  A.  L.  [   Nov.  15;  Maich  30. 
Smith  and  Bigby,  L.JJ.)    ) 

Be  De  Hoohtok. 
Db  Hoghton  v.  Db  Hoghton  (No.  1).  (ou) 

Inland  Bevenue — Legacy  duty — Annuity — Accupwh- 
tionS'—Term  of  years  to  secure — Annuitant  tenant  far 
life  subject  to  term — Legacy  Duty^Act,  1845  (8  <fe  9 
Vict.  c.  76),  s.  4. 

A  te$tat(yr  devised  estates  to  trustees  for  a  term  of  500 
years  upon  certain  trusts,  and  subject  thereto  to  certain 
persons  successively  for  life.  The  trusts  of  the  term  were 
(inter  alia)  to  pay  to  the  person  who  for  the  time  being 
should,  subject  to  the  term,  be  entitled  under  the  wiU  to 
the  possession  or  receipt  of  the  renfs  and  profits  of  the 
devised  estates  a  certain  annuity.  Subject  to  that  truU, 
the  trustees  were  directed,  during  the  period  of  twenty- 
one  years  from  the  testator*s  death,  to  accumulate  the 
rents  and  profits  arising  from  the  hereditaments  omh- 
prised  in  the  term,  and  apply  the  same,  with  the  accumu- 
lotions,  upon  trust  to  purchase  land  and  settle  the  same 
as  nearly  as  possible  in  the  same  manner  as  the  estates 
devised  by  the  will,  and  after  the  determination  of  the 
period  of  twenty-one  years  upon  trust  to  pay  the  rents 
and  profits  to  the  person  or  persons  for  the  time  being 
entitled  to  the  hereditaments  comprised  in  the  term  and 
the  reversion  expectant  on  the  term. 

The  testator  died  on  the  2nd  of  November,  1875,  and 
upon  the  death  of  C.  D.,  on  the  I2th  of  April,  1898, 
J,  2).  became  entitled  to  receive  from  the  trustees  on 
annuity  of  £3,000,  and  became  tenant  for  life  subject  to 
the  term. 

Held,  affirming  the  decision  of  Stirling,  J.,  43  W.  B. 
630  (Rigby,  L.  J.,  dissenting),  that,  having  regard  to  tte 
substance  rather  than  the  conveyancing  form  of  the  gift, 
the  annuity  to  which  J,  D,  became  entitled  was  not  one 
charged  upon  his  own  estate,  and  that  consegwenUff 
l^acy  duty  urns  payable  upon  it  by  virtue  of  S  &9  Vid. 
c.  74,  s,  4,  and  not  succession  duty. 

Shirley  v.  Earl  Ferrers,  1  Fh.  167,  distinguished. 

This  was  an  appeal  from  the  decision  of  Stirling,  J^ 
13  W.  E.  630,  [1895]  2  Ch.  517.  The  facts  are  stated 
in  the  previous  report  and  in  the  judgments  of  Lord 
HerscheU  and  of  Bigby,  L.J.  Stirling,  J.,  hdd  that 
legacy,  and  not  succession,  duty  was  payable  (see 
the  report,  43  W.  R  630). 

{a.)  Reported  by  Arnold  Gloveb,  Bsq.,  Banister- 
at-Law. 


VoL  XLIV.     [jnnesr.isjNj.]      THE  WEEKLY  REPORTER. 


551 


COUHT  OP  Afpsal. 


Be  De  Hoohton. 


CouBT  OF  Appeal. 


The  CommiBsioners  of  Inland  Bevenue  appealed. 

Sir  B.  B.  Finlay,  8.G.,  and  Vaughan  Hawkins y  for 
the  appellants.— The  decision  of  Lord  Lyndhursfc  in 
Shiriejf  V.  Earl  Ferrer$t  1  Ph.  167,  where  the  facts 
were  m  substance  the  same  as  in  this  case,  applies. 
Sir  James  De  Hoghton  became  tenant  for  life  of  the 
estate,  and  legacy  du^  is  not  payable. 

They  referred  to  36  Geo.  3,  c.  52 ;  45  Geo.  3,  c.  28, 
S.4  ;  55  Geo.  3,c.  185,  Schedules;  and  8  &  OViot.  c. 
76,  s.  4. 

Graham  Hastings,  Q.C,  and  Ingle  Joyce,  for  the 
respondent. — Shirley  v.  Earl  Ferrer^  does  not  apply, 
for  the  £3,000  is  not  paid  out  of  Sir  James  De 
Hoghton's  estate.  pLord  Hebsohell.— Could  he 
live  in  the  mansion-house  ?  ]  Hickley  v.  Strangtvays, 
35  W.  B.  83,  34  Ch.  D.  423,  seems  to  show  that  he 
could  not,  nor  could  he  exercise  the  powers  of  a 
tenant  for  life.  See  Settled  I^uid  Act,  s.  2,  sub- 
section 5.  In  Shirley  v.  Ikirl  Ferrers  the  lady  actually 
took  the  accumulations.  Here  they  are  to  be  laid 
out  in  the  purchase  of  land.  The  ffift  is  clearly  an 
"  annuity,"  and  therefore  within  me  words  of  the 
Act. 

Sir  B.  B.  Finlay,  in  reply.—It  is  not  the  case  that 
Sir  James  de  Hoghton  could  not  exercise  the  powers 
of  a  tenant  for  life.  See  Settled  Land  Act,  1882,  ss. 
56  and  58,  and  Re  ClUheroe,  34  W.  B.  169,  28  Ch.  D. 
378,  31  Ch.  D.  135. 

Cur,  adv.  vuU, 

Lord  Hebsohell. — The  question  in  this  case  is 
whether  legacy  duty  is  payable  under  the  following 
circumstances.  Sir  Henry  De  Hoghton,  who  died  on 
the  2nd  of  December,  1876,  by  his  will  devised  his 
estates  to  trustees,  their  heirs  and  assigns,  to  the  use 
of  the  same  persons,  their  executors,  administrators, 
and  assigns,  for  the  term  of  500  years,  to  commence 
from  the  testator's  decease,  upon  ihe  trusts  therein- 
after declared  concerning  ihe  same,  and,  subject  to 
that  term  and  to  the  trusts  thereof,  to  the  use  of  Sir 
Charles  De  Hoghton  and  his  assigns  for  life,  with 
certain  remainders  to  his  issue  in  tail,  with  remainder 
to  the  use  of  Bichard  De  Hoghton  for  life,  with 
similar  remainders  in  tail,  with  remainder  to  ihe  use 
of  Sir  James  De  Hoghton  for  life.  The  trusts  of  the 
term  were  {inter  alia)  to  pay  to  the  person  who  for 
the  time  being  should,  subject  to  the  term,  be 
entitled  under  the  will  to  the  jpossession  or  receipt  of 
the  rents  and  profits  of  the  devised  estates  an  annuity 
which  was,  according  to  the  age  of  the  recipient,  to 
be  £1,000,  £2,000,  or  £3,000  a  year.  Subject  to 
that  trusty  the  trustees  were  directed,  during  the 
period  of  twenty-one  years  from  the  testator's  death, 
to  accumulate  the  rents  and  profits  arising  from  the 
hereditaments  and  premises  comprised  in  the  term, 
and  apply  the  same,  with  the  accumulations,  upon 
trust  to  purchase  land  and  settle  the  same  as  nearly 
as  possible  in  the  same  maimer  as  the  testator's 
estates  thereby  devised,  and,  afteor  the  determination 
of  that  period  of  twenty-one  years,  to  pay  the  rents  and 
profits  to  the  person  or  persons  for  the  time  being 
entitled  to  the  hereditaments  and  premises  comprised 
in  the  term  and  the  reversion  expectant  on  the  term. 
The  will  contained  the  usual  powers  of  leasing. 
These  were  to  be  exercisable  during  the  period  of 
twenty-one  years  just  referred  to,  as  wdl  as  durine 
the  minority  of  any  tenant  for  life  or  tenant  in  tail, 
by  the  trustees  of  the  term.  It  may  be  added  that 
the  successive  tenants  for  life  were  empowered  to 
charge  the  estate  with  a  rent-charge  in  favour  of  a 
wife  and  portions  in  favour  of  children,  and  any 
appointment  under  these  powers  was  to  take  effect  in 
priority  to  the  trust  for  accumulations.  It  was 
provided  fbat  no  charge  under  any  sudi  appointment 


should  take  effect  unless  the  person  so  charging,  or 
some  issue  of  such  person,  should  become  entitled  to 
the  rents  and  profits  of  the  estate;  but,  for  the 
pmposes  of  such  proviso,  the  will  was  to  be  con- 
strued as  if  the  term  of  500  years  had  not  been  limited 
therein.  Bichard  De  Hoghton  died  in  August,  1892, 
and  Sir  Charles  De  Hoghton  on  the  12th  of  April, 
1893.  The  respondent.  Sir  James  De  Hoghton,  there- 
upon became  entitled  to  receive  from  the  trustees  an 
annuity  of  £3,000,  and  became  tenant  for  Hfe,  subject 
to  the  term.  Stirling,  J.,  held  that  legacy  duty  was 
payable  in  respect  of  this  annuity. 

The  statute  8  and  9  Vict.  c.  76,  by  section  4, 
provides  Ihat  every  gift  by  any  will  which  shall 
be  payable  out  of,  or  charged  or  rendered  a  burden 
upon,  the  reiJ  or  heritage  estate  of  the  testator, 
v^ether  such  gift  be  by  way  of  annuity  or  in 
any  other  form,  shall  be  deemed  to  be  a  legacy. 
It  cannot  be  denied  that  the  gift  in  question  comes 
primd  facie  within  these  words.  But  it  is  said  to  have 
been  decided  that  where  the  gift,  whether  by  way  of 
amiuity  or  otherwise,  is  charged  upon  or  pa^^able  out 
of  the  estate  of  the  person  to  whom  the  gift  is  made, 
the  case  is  not  within  the  statute.  Since  the 
Succession  Duties  Act  came  into  operation,  there 
would  in  such  a  case  be,  it  is  said,  a  duty  payable 
in  respect  of  a  succession  under  that  Act,  and  prior 
to  that  Act  it  is  said  that  no  duty  would  have  been 
payable  in  such  a  case.  I  will  refer  presently  to  the 
decision  rdied  on.  It  has  been  often  said  that,  in 
considering  whether  the  case  is  within  the  Act 
relating  to  legacies  or  within  the  Act  relating  to 
successions,  the  substance  of  the  matter  must  be 
looked  at,  and  not  the  mere  method  of  conveyancing 
by  which  the  disposition  of  the  testator's  estate  is 
provided  for.  This  is  ihe  more  necessary  inasmuch 
as  the  Acts  relate  to  Scotland  as  well  as  England,  and 
the  system  of  conveyancing  and  the  rules  by  which 
it  is  governed  are  by  no  means  identical  in  the  two 
countries. 

Now,  I  should  certainly  not  be  disposed  to  dissent 
from  the  proposition  that  there  may  be  cases  in  which 
a  gift,  liieing  charged  on  and  payable  out  of  the 
estate  of  the  person  entitled  to  the  gift,  is  therefore 
not  subject  to  legacy  duty.  But  the  question  is 
whether,  in  the  present  case,  when  the  substance  of 
the  matter  is  looked  at  and  conveyancing  forms  are 
disregarded,  the  annuity  to  which  the  respondent  is 
entitled  is  charged  on  or  payable  out  of  his  estate  in 
any  sense  which  can  give  rise  to  such  an  exemption. 
When  I  speak  of  disregarding  conveyancing  forms,  I 
am,  of  course,  alive  to  the  fact  that  the  language 
used  must  be  looked  at  to  see  what  is  taken  under  a 
will,  and  that  such  language  must  have  its  natural 
legal  effect.  I  merdy  wi2i  to  emphasize  the  point 
that  you  must  get  behind  all  that  is  technical, 
and  &id  out  what  the  substantial  effect  of  the  dis- 
position is. 

The  case  is  put  for  the  appellants  in  this  way.  Sir 
Sir  James  De  Hoghton,  it  is  said,  is  tenant  for 
life  of  the  estate,  subject  indeed  to  the  term,  but  that 
is  a  mere  piece  of  machinery  to  facilitate  the  scheme  of 
the  testator ;  the  annuity  is  charged  none  the  less  on 
the  estate  of  whidi  he  is  life  tenant.  Now  there  may, 
no  doubt,  be  many  cases  in  which,  notwithstanding  a 
prior  term,  it  would  be  quite  proper  for  the  purpose 
we  are  dealing  with  to  regara  the  estate  as  that  of 
the  person  entitled  subject  to  the  term,  and  to  speak 
of  an  annuity  charged  on  it  as  being  payable  out  of 
his  estate.  But  what  is  the  state  of  things  in 
the  present  case  during  twenty-one  years  from 
the  death  of   the  testator?     The  respondent    (Sir 

I  James  De  Hoghton)  is  not  entitled  to  enter  into 
possession;  he  has  no  right  to  receive  any  of  the 
rents  or  profits;   the   management   of  the  estate 
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is  vested  by  the  will  in  the  trustees ;  its  administra- 
tration  does  not  rest  with  the  respondent.  As  far  as 
I  can  see  his  right  is  to  receive  an  annuity  of  £3,000 
a  year,  and  no  more.  During  the  period  of  twenty- 
one  years  from  the  testator^s  death  he  can  receive  no 
more  benefit  from  it  than  if  he  were  a  stranger  to  it 
altogether,  and,  unless  he  is  alive  at  the  expiration  of 
the  twenty-one  years,  no  such  riffht  or  benefit  will 
ever  accrue  to  him.  He  has  indeea  a  power  to  charge 
the  estate  for  certain  purposes,  but  this  is  a  power 
expressly  conferred  to  charge  the  inheritance,  and  not 
merely  his  life  estate.  He  acquires  it  by  the  express 
terms  of  the  will,  and  does  not  derive  it  from  the  fact 
that,  subject  to  the  term,  he  is  made  life  tenant. 
Under  these  circxmistance,  looking  at  the  substance 
of  the  matter,  I  find  myself  quite  unable  to  say  that 
the  annuity  to  which  he  is  entitled  is  charged  upon 
or  payable  out  of  his  own  estate  in  the  sense  to  which 
I  have  referred. 

It  is  said  that  the  effect  of  the  will  is  the  same  as 
if  the  respondent  had  been  entitled  to  receive  the 
rents  and  profits  of  the  estate,  and  to  retain  for  his 
own  use  each  year  £3,000  thereof.  I  do  not  think 
this  is  so.  He  would  tiien,  at  least,  have  been  entitled 
to  enter  upon  a  receipt  of  the  rents  and  profits,  which 
he  is  not  under  the  testator's  will.  The  rights  which 
the  respondent,  in  fact,  possesses  might,  no  doubt, 
have  been  conferred  upon  him  in  mfferent  ways, 
If  the  estate  had  been  devised  to  the  trustees 
absolutely,  with  directions  to  pay  an  annuity  of 
£3,000  a  year  and  accimiulate  the  surplus  income 
during  twenty-one  years,  and  then  to  seUle  the  estate 
in  such  a  way  that  the  same  persons  who  are  made 
tenants  for  me  and  in  tail  under  the  will  should 
become  tenants  for  life  and  in  tail,  the  position  of  the 
respondent  would  have  been  in  substance  the  same  as 
at  present.  He  would  have  received  just  the  same 
benefit ;  his  annuity  would  have  been  secured  in  the 
same  way.  But  it  would  have  been  then  impossible  to 
contend  that  the  annuity  was  charged  on  or  payable  out 
of  his  estate.  If  in  that  case  he  would  have  got  just  the 
same  pecuniary  benefit  as  at  present,  it  seems  to  me 
to  follow  that  in  substance  the  estate  on  which  his 
annuity  is  charged,  and  out  of  which  it  is  payable, 
cannot  for  the  purpose  we  are  considering  be  regarded 
as  his  estate. 

It  is  true  that,  if  Re  Clitheroe  Estate  be  correctly 
decided,  the  respondent  may  be  in  the  position 
of  a  tenant  for  life  within  the  meaning  of  the 
Settled  Land  Act,  so  that  the  power  of  leasing  con- 
ferred on  the  trustees  by  the  will  cannot  be  exercised 
without  his  consent.  I  must  in  tbds  court  take  that 
case  to  have  been  rightly  decided.  I  do  not  think  the 
decision  touches  the  question  which  we  have  to  deter- 
mine. I  think  it  is  impossible  to  hold  that,  if  this 
case  could  not  have  been  regarded  before  the  Settled 
Land  Act  was  passed,  as  one  in  which  the  annuity  was 
payable  out  of  the  respondent's  own  estate  so  as  to 
exempt  it  from  legacy  duty,  it  can  be  differently 
regarded  now.  If  this  be  the  result,  it  would  be  a 
strange  effect,  indeed,  of  legislation  dictated  by  quite 
different  considerations.  In  my  opinion  the  utmost 
effect  of  the  Settled  Land  Act  w^uld  be  to  add  the 
respondent  for  some  purposes  to  the  trustees  of  the 
will  as  a  jticMt-stetutory  trustee,  whose  consent  is 
necessary  to  certain  dealings  with  the  property. 

The  case  relied  on  bv  the  appellants  is  Shirley 
V.  Earl  Ferrers,  decided  by  Ix>rd  Lyndhurst.  It 
arose  under  the  earlier  Act  relating  to  legacy 
duty,  the  58  Geo.  3,  c.  184,  but  there  is  no  dis- 
tinction for  the  present  purpose  between  that  and 
the  later  statute.  In  that  case  a  testator  devised 
estates  to  the  use  of  trustees  for  the  term  of  500  years, 
and  subject  thereto  to  other  trustees  to  preserve 
oontingtot  remainders,  with  remainder  to  the  first 


and  other  sons  of  Caroline  ShirL^  (then  an  infant), 
with  divers  remainders  over.  He  directed  that  the 
trustees  of  the  term  should,  after  paying  certain 
annuities,  apply  so  much  of  the  rents  and  profits  of 
the  estates  as  they  should  think  fit  (not  exceeding  in 
any  one  year  a  specified  amount)  to  the  maintenance 
and  education  of  Caroline  Shirley  until  she  should 
attain  twenty-one  or  marry,  and  that  they  should 
accumulate  the  surplus  rents  for  the  benefit  of  Carolina 
Shirley  when  she  should  attain  twenty-one  or  marry, 
and,  if  she  should  die  under  twenty-one  and  un- 
married, then  for  the  benefit  of  the  persons  entitled 
under  the  subsequent  limitations,  ana  that,  upon  her 
attaining  twen^-one  or  marrying,  they  should 
during  her  lifetime  pay  the  surplus  rents,  after  pay- 
ment of  the  annuities,  to  her  for  her  separate  use. 
Lord  Lyndhurst  held  that  legacy  duty  was  not 
payable.  Nothing,  he  said,  but  what  is  a  charge  upon 
the  estateof  another  person  will  come  within  the  statute. 
It  is  quite  true  that  in  that  case  unless  Miss  Shirley 
attained  the  age  of  twenty-one  or  married  she  would 
have  token  nothing  under  the  will  but  the  allowance 
referred  to,  and  this  is  naturally  relied  on  in  the 
present  case.  But  what  are  the  reasons  which  Lord 
Lyndhurst  gives  for  holding  that  the  estate  on  which 
the  legacy  was  charged  was  her  estate  ?  He  says : 
"  The  diiHBction  merely  does  what  this  court  would 
have  done  without  it.  The  petitioner  would  have 
been  entitled,  at  all  events,  to  maintenance  out  of  the 
rents  and  profits  of  the  real  estate.  It  is  true  the 
trustees  have  a  discretion  to  allow  a  portion  of  the 
rents,  not  exceeding  a  certein  amount,  for  that  pur- 
pose, but  still  the  estete  out  of  which  the  allowance 
IS  to  come  is  her  estete."  Now,  Lord  Lyndhurst 
may  have  been  right  or  wrong  in  thinking  that  the 
direction  merely  did  what  the  court  would  have  done 
without  it,  and  that  the  infant  would  be  entitled  to 
maintenance  out  of  the  rents  and  j^rofits.  It  is  sug- 
gested that  he  was  mistaken  in  this  view,  but,  how- 
ever that  may  be,  I  think  it  was  one  of  the  reasons, 
if  not  the  main  reason,  why  he  regarded  the  estate 
as  hers.  No  such  grounds  exist  in  the  present  otae, 
and  I  am  by  no  means  satisfied  that  Lotd  Lyndhurst 
would  have  disposed  of  it  in  the  same  way.  At  all 
events,  it  does  not  seem  to  me  to  be  an  authority 
which  compels  us  to  hold  that  the  annuity  is  exempt 
from  legacy  duty  be(»use  it  is  charged  upon  and 
payable  out  of  the  respondent's  estete.  I  do  not.  of 
course,  for  a  moment  question  that  the  respondent  is 
tenant  for  life,  subject  to  the  term,  and  that  he  has, 
as  such,  certain  rights.  He  could,  as  suggested,  in 
some  circumstances  join  in  barring  the  entail,  and, 
when  that  was  done,  join  in  putting  an  end  to  the 
trust  for  accumulation.  But  the  stetute  creating  the 
legacy  duty  applies  in  terms  to  the  annuity  in  ques- 
tion; there  is  no  exception  in  the  statute  which 
excludes  it.  In  Shirley  v.  Earl  Ferrers  an  exception 
was  implied  where  the  annuity  was  charged  on  and 
payable  out  of  the  annuitant's  estete.  I  am  bound 
to  admit  this  exception  in  such  a  case  as  was  then  in 
question.  In  the  present  case  I  do  not  think  the 
annuity  was  charged  on  or  payable  out  of  the 
respondent's  estete  in  any  sense  in  which  such  an 
exception  could  reasonably  be  engrafted  upon  the 
plain  words  of  the  stetute  which  we  have  to  oonBtme. 

A.  L.  Smith,  L.J.— The  question  in  this  oase  is 
whether  the  Crown  is  entitled  to  call  upon  Sir  James 
De  Hoghton  to  pay  legacy  or  succession  duty,  be 
having,  in  the  year  1893,  become  entitled  under  the 
following  circumstances  to  receive  an  annuity  of 
£3,000  a  year.  Sir  James  De  Hoghton  admite  that 
he  is  liable  to  pay  legacy  duty,  and  Stirling,  J.,  has 
held  that  this  was  the  duty  payable.  The  down, 
however,  contends  that  he  must  pay  snooowion  do^ 
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and  not  lega<nr  duty.  [His  lordship  stated  the  facts, 
and  oontinaed :]  The  p»oint  in  dispute  is  this,  Is  this 
£3,000  a  year  to  the  enjoyment  of  which  Sir  James 
became  entitled  apon  the  death  of  Charles  on  the  12th 
of  April,  1893,  until  the  expiration  of  the  twenty-one 
years,  apart  from  form,  in  substance  a  gift  by  way 
of  annmty  payable  out  of  the  rents  and  profits  of  real 
estate  to  which  he  is  entitled,  in  which  case  it  has 
been  held  not  to  be  a  legacy  within  the  meaning  of 
section  4  of  8  and  9  "V^ct.  c.  76  {Shirley  v.  Earl  Fer- 
rers) ;  or  is  it,  in  substance,  an  annuity  payable  by 
another,  in  which  case  it  would  be  a  legacy,  and 
within  the  terms  of  the  Act. 

It  is  not  denied,  either  by  the  advisers  of  the  Crown 
or  of  Sir  James  De  Hoghton,  that  in  inquiring  what 
duty  is  to  be  paid  the  substance  and  not  the  form  of 
the  instrument  is  to  be  looked  at;  one  reason  for 
this,  I  apprehend,  being  that  the  taxing  acts  refer  to 
both  England  and  Scotland,  in  which  the  convey- 
ancing forms  differ ;  the  other  being  that  a  subject  is 
to  pay  duty  upon  that  which  he  in  reality  comes  into 
the  enjoyment  of,  and  not  upon  that  which  he  may 
appear  to  come  into  upon  paper.  Kow,  when  the  sub- 
stimoe  and  not  the  form  is  looked  at,  how  do  matters 
stand  P  The  term  of  500  years  is  vested  in  trustees 
with  the  obligation  imposed  upon  them  of  collect- 
ing the  rents  and  profits  of  the  devised  estates. 
In  many  cases  the  creation  of  a  term  is  a  mere 
conveyandne  contrivance,  but  in  this  case  the 
creation  of  tne  term  is  a  reality,  one  object  being  by 
means  thereof,  as  far  as  possible,  to  keep  the  tenant 
for  life  out  of  the  settled  estates  for  the  contemplated 
period  of  twenty-one  years.  8ic  James,  untd  the 
expiration  of  the  twenty-one  years,  is  no  more  entitled 
to  collect  the  rents  than  any  stranger  to  the  estate. 
The  trustees  are  to  do  this,  not  Sir  James.  The 
trustees,  out  of  the  rents  and  profits  whidi  they  alone 
are  to  collect,  are  to  pay  Sir  James  an  annuity  of 
£3,000  a  year  and  nothing  more,  and  all  rents  and 
profits  of  the  estate  of  whatever  kind  after  making 
this  payment  are,  up  to  a  period  of  twenty-one  years 
from  the  death  of  the  testator,  to  be  accumulated  by 
the  trustees  and  laid  out  bv  them  in  the  purchase 
of  land.  If  Sir  James  happens  to  die  before 
the  expiration  of  tiie  twenty-one  years,  he  will 
take  no  benefit  whatever  from  the  accumulations. 
It  is  true  that  by  the  terms  of  the  will  Sir  James, 
subject  to  the  term  of  500  years  and  the  trusts  de- 
darod,  takes  a  life  estate;  but  what,  until  the  expira- 
tion of  the  twenty-one  years,  is  the  tangible  interest 
which  he  takes  P  What,  apart  from  form,  in  sub- 
stance does  he  come  into  P  He  is  not  entitled  to 
receive  a  single  sixpence  of  the  rent ;  the  amenities, 
SQch  as  shooting  and  fishing,  are  not  his.  If  these 
are  capable  of  being  let  for  value,  I  apprehend  the 
trostees  under  the  will,  notwithstanding  the  Settled 
liAnd  Act,  are  bound  to  let  them.  At  any  rate.  Sir 
James  could  not  enjoy  them  without  obtaining  the 
sanction  of  the  court;  and  whether  this  coukI  be 
obtained  I  have  not  to  decide. 

In  these  circumstances,  what  is  it  that  Sir  James 
came  into  the  enjoyment  of  upon  the  death  of  £Ur 
Charles  in  1893  ?  In  substance,  did  he  come  into  a 
present  enjoyment  of  a  life  interest  in  his  own  estate 
with  a  limitation  as  to  its  enjoyment,  or  into  a  gift  of 
an  annmty  pavable  out  of  the  rents  to  be  received  by 
the  trustees  of  the  term  P  There  is  obviously  a  vast 
distinction,  when  considering  a  taxing  matter,  be- 
tween the  case  of  a  man  coming  into  a  present  actual 
enjoyment  of  a  Ufe  interest  in  an  estate,  even 
though  subject  to  a  limitation  as  to  its  enjoy- 
ment, and  that  of  a  man  who  is  only  entitled  to 
have  doled  out  to  him  a  certain  fixed  sum  of  money 
oot  of  rents  and  profits  which  he  is  not  to  receive, 
but  which  are  to  DC  received  by  others  out  of  an 


estate  the  amenities  of  which  he  cannot  enjoy  with- 
out the  leave  of  the  court,  if  obtainable. 

In  the  one  c%se  it  appears  to  me  that  the  man  is  in 
possession  in  truth  and  in  fact  of  his  own  estate  with 
a  limitation  as  to  its  enjoyment ;  in  the  other  case, 
though  in  form  it  may  be  his  estate,  it  is  not  so  in 
substance  when  considering  upon  what  he  is  to  be 
taxed,  he  having  no  effective  interest  whatever 
therein,  being  only  entitled  to  receive  a  money  piy- 
ment  from  another,  and  nothing  more. 

The  point  in  the  case  of  Be  ClUheroe  Estate  wm 
whether  the  trustees  of  a  term  created  by  the  will  of 
the  late  Duke  of  Bucdeugh  were  entitled  to  effec- 
tually exercise  the  powers  of  sale  contained  in  the 
will  without  the  consent  of  Lord  Henry  Scott,  who 
was  tenant  for  life  of  the  devised  estates,  and  it  was 
held  that  they  coidd  not  do  so,  for  by  the  Settled 
Land  Act,  1882,  his  consent  was  necessary ;  but  it 
appears  to  me  that  tiiis  was  no  decision  upon  a  taxing 
Act,  nor,  in  my  opinion,  do  the  provisions  of  the 
Settled  Land  Act,  which  undoubtedly  gives  largely 
extended  powers  to  a  tenant  for  life,  really  affect  the 
question  now  in  hand.  That  Act  was  passed  alio 
intuitu,  and  not  for  the  purpose  of  affecting  a  taxing 
Act. 

The  Crown  sought  to  rely  upon  the  case  of  Shirley 
V.  Earl  Ferrers,  in  which  Lord  Lyndhurst,  when 
Lord  Chancellor,  held  that  sums  to  be  annually 
applied  by  the  trustees  of  a  term  of  500  years  out  of  the 
rents  and  profits  of  an  estate  towaras  the  mainte- 
nance of  a  minor  were  not  chargeable  with  legacy 
duty,  he  holding  that  for  legacy  duty  to  become  pay- 
able under  the  Act  (which  was  an  Act  for  this  purpose 
the  same  as  the  8  &  9  Vict.  c.  76,  s.  4)  there  must  be 
that  which  is  a  charge  upon  the  estate  of  another,  or 
in  other  words  a  person  is  not  to  pay  legacy  duty 
upon  coming  into  the  enjoyment  of  an  estate  which  is 
hu  own.  Lord  Lyndhurst  in  that  case  held  that  the 
allowance  payable  to  Caroline  Shirley  was  payable 
to  her  for  maintenance,  to  which  in  any  event  she  was 
entitled,  and  consequently  it  could  not  be  said  that 
the  allowance  did  not  come  out  of  her  own  estate,  and 
this  is  where  I  think  the  present  case  differs  from  that. 
Nor  does  the  case  cited  by  the  respondents  of  Hickley 
V.  Strangways  apply  to  this  case,  for  there,  by  the 
terms  of  the  will,  the  tenant  for  life  tx>ok  no  estate 
or  interest  in  possession  until  the  termination  of  the 
term  thereby  created. 

I  cannot  think  that  the  Settled  Land  Act  of  1882 
really  affects  what  we  have  to  determine.  It  gives,  it 
is  true,  larger  powers  to  the  tenants  for  Ufe  than  they 
theretofore  enjoyed,  but  this  cannot,  I  think,  alter 
the  way  in  which  a  taxinff  Act  is  to  be  applied.  Then, 
looking  not  to  the  form  but  to  the  substance  of  this 
case,  it  appears  to  me  that  the  £3,000  a  year  is  not 
payable  to  1^  James  out  of  any  estate  which  in 
reality  he  came  into  the  enjoyment  of. 

The  only  thing  Sir  James  is  entitled  to  until  the 
expiration  of  the  twenty-one  years  is  an  annual  mon^ 
payment  of  £3,000,  and  nothing  more;  and  this 
seems  to  me  in  substance,  apart  from  form,  to  con- 
stitute a  gift  by  way  of  annuity  payable  out  of  the 
estate  created  by  the  term,  and  not  a  limitation  upon 
the  tenancy  for  life  which,  for  the  reasons  given 
above,  is  not  enjoyed  by  Sir  James. 

In  my  judgment  Sir  James  must  pay  legacy  duty 
upon  the  £3,000  a  vear,  and  succession  duty  is  not 
the  duty  now  payable. 

I  therefore  am  of  opinion  that  Stirling,  J.*s, 
judgment  is  correct,  and  that  this  appeal  should  b« 
dismissed. 

BiOBY,  L.  J.— At  the  time  of  making  his  will  the 
testator,  Sir  Henry  De  Hoghton,  was  without  male 
issue,  but  had  brothers,  Oharies  and  Bichard,  and 
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nomeroiu  half-brothers,  of  whom  Sir  James,  the  pre- 
sent baronet,  was  the  eldest.    The  scheme  of  the  will 
is  to  settle  the  property  dealt  with  in  strict  settle- 
ment, so  as  to  go  along  with  the  baronetcy,  and  only 
to  go  to  the  testator's  female  issue  and  collateral 
female   relatives  after  the  failure  of  successors  to 
the  baronetcy.    But  the  testator  was  desirous,  at  the 
expense  of  the  successive  owners  of  the  freehold,  to 
raise  a  fund  for  the  purchase  of  additional  lands  to  be 
settled  to  the  same  uses  as  the  property  devised.    It 
cannot  be  supposed  that  he  knew  personally  how  far 
this  could  be  done,  but  the  scheme  of  the  will,  so  far 
as  is  material  for  the  present  purpose,  is  exactly  what 
would  have  resulted  from  instructions  to  se^e  the 
property  so  as  to  go  as  long  as  possible   with  the 
baronetcy,  but  to  apply  the  income  of  the  successive 
owners  of  the  estate,  with  the  exception  of  sums  vary- 
ing according  to  their  ages,  but  in  no  case  exceeding 
£3,000,  in  the  purchase  of  additional  proper^.    The 
law  would  not  allow  of  such  an  accumulation  for  more 
than  twenty-one  years,  and  if  the  leading  idea — that 
the  sucessive  baronets  were  to  be  owners  of  the  estate 
for  the  time  being — were  followed,  the  directions  for 
accumulation  must  be  of  necessity  more  or  less  pre- 
carious.   On  the  expiration  of  preceding  estates  of 
freehold  each  successive  tenant  for  life  and  tenant  in 
tail  under  the  actual  limitations  takes,  notwithstand- 
ing tiie  term  of  500  years,  the  seisin  in  possession  of 
the  immediate  freehold.    His  position  is  essentially 
different  from  that  of  a  reversioner  or  remaindermen, 
and  is  correctly  described  as  that  of  the  freeholder  in 
possession,  subject  to  the  term,  just  as  an  owner  in 
fee  simple  who  has  made  a  lease  for  years  is  the 
immediate  owner  of  the  fee  simple,  though  subject  to 
the  lease.     The  rents  and  profits  of  the  property, 
except  in  so  far  as  they  are  expressly  withdrawn  and 
diverted  from  him,  go  to  the  freeholder  because  he  is 
freeholder. 

In  the  present  case  a  portion  of  those  rents  is 
withdrawn  and  diverted  from  the  freeholder  to  meet 
annuities  to  other  people,  and  the  rents  and  profits 
made  subject  to  the  trust  for  accumulation  are  also 
withdrawn  and  diverted  during  twenty-one  years  if, 
but  only  if,  the  settlement  lasts  so  long.    The  tenant 
for  life  in  possession,  subject  to  the  tenn,  is,  however, 
the  person  who  under  the  old  law  would  have  made  a 
tenant  to  the  prcBcipe,  and  is  now  protector  of  the 
settlement,  and  he  and  the  first  remainderman  in  tail 
oould,  by  a   disentaOinff    deed,    make    themselves 
entitled  to  the  whole  xee  simple,  subject  only  to 
charges  taking  efiEect  in  priority  to  their  estates,  and 
so  put  an  end  altogether  to  the  trusts  for  accumulation 
during  the  residue  of  the  term  of  twenty-one  years, 
if  they  are  so  minded.    At  the  same  time  tiiey  could 
put  at  end  to  the  trusts  for  payment  of  an  annuity  to 
the  immediate  freeholder.    J?recisely  the  same  ques- 
tions would  arise  if  a  tenant  in  tail  under  the  limita- 
tions were  in  receipt  of  the  annuity.    But  he,  with- 
out consulting  anybody,  could  bar  the  entail  andget 
rid  of  the  trust  for  accumulation  at  his  pleasure.  That 
the  immediate  freeholder,  whether  tenant  for  life  or  in 
tail,  takes  his  annuity  in  that  capacity  is  clear  from 
the  terms  in  which  it  is  given  to  him.    He  will  be 
entitled  to  it  only  so  long  as  he  retains  his  freehold 
estate.      If,  imder  the  name   and  arms  clause,  he 
forfeits  his  freehold,  or  if  he  grants  away  his  freehold, 
the  annuity  limited  to  him  as  freeholder  ceases  to  be 
payable  to  him.    Meanwhile,  and  before  any  of  the 
aforesaid  events  happen,  the  rents  and  profits  to  the 
extent  of  the  annuity  are  not  taken  away  £rom  him, 
as  the  other  rents  and  profits  are,  but  constitute  the 
residue  to  which  he  remains  entitled  of  the  rents  and 
profits  incident  to  his  freehold  estate.  But  that  the  mere 
power  to  reoeive  the  rents,  or  the  vesting  of  powers  of 
management  in  trustees,  would  not  afi»ot  tne  essen- 


tial position  of  the  tenant  for  life  as  owner  of  the 
immediate  freehold,  except  to  the  extent  to  which 
trusts  not  exclusively  in  his  favour  are  declared  of  the 
rents  received,  would  seem  to  be  clear.  His  estate 
might  be  equitable,  and  not  onl^  all  powers  of 
management,  but  the  legal  ownership  of  the  freehold 
might  be  vested  in  the  trustees,  and  still  he  would  be 
in  the  full  sense  tenant  for  life.  If,  however,  it  can 
be  a  matter  of  importance,  it  would  seem  that,  as  the 
Settled  Land  Act,  1882,  came  into  force  before  Sir 
James  became  entitled  in  possession,  the  nature  of  hit 
interest  cannot  be  treated  mdependeoitly  of  that  Act, 
under  which  he,  and  he  alone,  would  have  all  powen 
of  management,  leasing,  sale,  and  conversion  given 
by  the  Act,  to  the  entire  exclusion  of  the  trustees  of  the 
term  unless  he  thought  fit  to  consent  to  their  exeroinnff 
their  powers,  thou^  similar  powers  are  by  the  will 
directed  to  be  exercised  by  the  trustees  of  the  term. 
See  Re  Clitheroe  Estate.  The  successive  kml  owners 
of  estates  for  life  or  in  tail  under  this  wm  are  in  a 
very  difEerent  position  from  that  which  would  have 
been  the  position  under  an  executory  devise  contahied 
in  a  direction  to  settle  at  a  future  date,  as  in  Hidk^ 
V.  Strangiifays.  For  myself  I  can  see  no  escape  from 
the  condusion  that  Sir  James,  being,  on  the  death  of 
his  brother  Charles,  seised  in  possession  of  the  imme- 
diate estate  of  freehold,  the  annuity  eiven  to  him  is 
nothing  more  than  a  return  of  part  ox  the  produce  d 
his  life  estate  so  as  to  take  efiEect  out  of  the  life  estate 
limited  to  him. 

I  think,  therefore,  that  the  principle  laid  down  in 
Shirley  v.  Earl  Ferrers  Ap^w,  and  that  legacy  duty 
is  not  payable. 

Appeal  dismissed. 

Solicitors,  Solicitor  of  Inland  Bevenue;  Mowdifes^ 
Eawle,  A  Co, 


June  11. 


Chan.  Div.  \ 
Chitty,  J.  J 

Jaokson  V,  The  Rainpobd  Coal  Co.  (Limited),  (o.) 
Company— Borrowing    power — Mortgage   of    uncalled 

capiUu— Power  to  mortgage—Compames  Ad,  1862, 

S.60. 

In  t?ie  articles  of  a  company  limited  by  shares,  «»- 
corporated  in  1866,  was  a  clattse  enabling  the  amtpany 
*•  to  borrow  from  time  to  time  at  interest  upon  mortgage 
of  the  freehold,  oopyhcld,  and  leasehold  hereditamitnis, 
machinery,  works,  and  other  property  and  ef  sets  for  the 
time  being  of  the  company,  or  any  of  them,  or  any  paH 
thereof  respectively,  or  upon  bonds  or  debenture  ndes  of 
the  company,  or  in  such  other  manner  as  the  company 
may  determine.** 

Held,  that  while,  according  to  Stanley's  case,  12 
W.  B,  894,  4  De  G.  J.  <fc  S,  407,  and  In  re  Saakav 
Brook  Co.,  18  W,  B.  914,  L.  B.  10  Eq,  381,  the  words 
in  the  first  part  of  the  clause  did  not  authoriu  a  charge 
on  uncalled  capital,  yet  reading  the  Uut  paH^  and 
having  regard  to  the  wide  meaning  of  the  word 
**manner,*'  on  the  proper  construction  of  thedaueeasa 
whole,  such  a  charge  was  thereby  aitthoriaed. 

Held,  cUso,  that  even  if  the  clause  in  the  artides  did 
not  comprise  a  power  to  charge  uncalled  capital,  yet  f*« 
company  might,  under  section  50  of  the  Companies  Ad, 
1862,  hf  a  special  rescluiion,  alter  the  clause  so  as  to 
make  it  comprise  an  authority  to  charge  uncalled  ocqntaL 

(o^)  Reported  by  Bauboh  B.  Phillpoits,  Biq^ 
Barrister^at-Law. 
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Jackson  v,  Thb  Bainfobd  Coal  Co.  (Limited). 


HlQH  COTJBT. 


Motion. 

The  defendant  oompany  was  incorporated  on  the 
10th  of  Anffust,  1866,  under  the  Uompanies  Act, 
1862. 

The  capital  of  the  company  was  £100,000,  divided 
into  100  shares  of  £1,000  each.  Of  these  shares 
eighty-ilTe  had  been  issued,  sixty  being  fully  paid  up. 
Of  the  remaining  twenty-five  £860  per  shiure  hadbeoi 
called  up,  leaving  a  balance  of  uncfuled  capital  to  the 
amount  of  £3,750. 

It  was  proposed  bv  the  company  to  mortgage  the 
uQcalled  capital ;  and  this  was  a  motion  by  uie  plain- 
tiff Jackson  and  another,  who  were  joint  proprietors 
of  shares,  numbered  52  and  53,  to  restrain  the  defen- 
dant company  from  pledging  or  attempting  to  pledge 
the  ^  uncalled  captal  of  the  company,  and  horn 
pasnng  or  attem^tinff  to  pass  any  resolution  pur- 
porting to  authorize  tiiem  to  do  so. 

The  memorandum  of  the  company  contained 
no^iing  about  borrowing  powers ;  but  article  56  of  the 
articles  of  association  empowered  the  company  "  to 
borrow  from  time  to  time  at  interest  upon  mortgage  of 
the  freehold,  copyhold,  and  leasehold  hereditaments, 
machinery,  works,  and  other  property  and  effects  for 
the  time  being  of  the  company,  or  any  of  them,  or 
anv  part  thereof  respectively,  or  u^n  bonds  or 
debenture  notes  of  the  company,  or  in  sudi  other 
manner  as  the  oompany  may  determine,  such  sum  or 
sums  of  money  .  .  . '  as  the  company  diall  from 
time  to  time  think  proper." 

E.  C.  Macnaghten,  for  plaintiff.— Though  in  the 
memorandum  of  the  oompany  there  is  nothing  about 
borrowing,  there  is  an  article  limiting  the  power,  and 
it  does  not  authorize  the  company  to  charge  uncalled 
caidta]. 

He  referred  to  In  re  British  Life  and  Fire  Assur' 
once  Society,  Stanley's  case,  12  W.  B.  894,  4  De  G.  J. 
&  8.  407 ;  In  reSankey  Brook  Coal  Co.,  18  W.  E.  914, 
L.  B.  10  Eq.  381 ;  ^  the  Phoenix  Bessemer  Steel  Co., 
44  li.  J.  Ch.  683,  23  W.  E.  Dig.  45;  Netoton  v. 
Dehenture-holders  of  the  Anglo- Australian  Investment, 
Finance,  and  Land  Co.,  43  W.  E.  401,  [1895]  A.  C. 
244. 

W.  B.  Sheldon,  for  the  defendant  oompany,  sub- 
mitted that  the  words  in  the  artide  as  to  bor- 
rowiiiff  "  or  in  such  other  manner  as  the  company 
may  determine"  included  power  to  borrow  on  any 
security.  [Chitty,  J. — ^The  word  "manner"  is  a 
word  of  Itfge  import,  and  is  so  treated  in  powers  of 
appointment.]  The  word  *' manner"  is  used 
where  the  lai^t  possible  meaning  is  wanted.  The 
dause  in  the  artide  must  be  read  as  a  whole,  and 
there  is  no  other  manner  left  in  which  the  company 
could  borrow  other  than  on  uncalled  captflJ. 

Chitty,  J. — ^The  motion  raises  two  points:  (1) 
Whether  tiie  company,  as  the  artides  now  stand,  has 
power  to  raise  money  on  the  security  of  uncalled 
capital?  (2)  Whether  the  company,  assuming  that  it 
now  has  no  such  power,  could  by  a  properly  passed 
9p%caaX  resolution  confer  this  power  on  itself  ? 

With  regard  to  the  second  question  I  have  no 
doubt.  The  memorandum  is  silent  on  the  question  of 
borrowing,  and  were  it  not  for  the  artides,  the  com- 
pany would,  as  a  trading  company,  have  power  to 
boiTOW  upon  any  security ;  but  there  is  an  article 
defining  the  power  to  borrow.  On  this  second  point 
I  entirely  adopt  what  was  said  in  the  Privy  Council 
in  Newton's  case,  in  the  judgment  delivered  by  Lord 
Macnaghten.  This  is  no  case  of  altering  any  bargain 
made  between  the  shareholders  so  that  the  principle 
might  intervene  which  predudes  certain  sharisholders 
from  taking  away  any  ^ghts  which  had  been  con- 
ferred by  existing  artides  on  other  dassos  of  shue- 


holders,  such  as  a  right  to  preferential  dividends 
or  the  like.  But,  seeing  that  the  memorandum 
is  silent  as  to  borrowing,  and  that  in  the  articles 
there  is  a  special  power  to  borrow,  I  see  no  reason 
why  section  50  of  the  Companies  Act,  1862,  should 
not  applv  and  the  oompany  be  justified  in  ex- 
tending their  artides,  if  necessary.  It  is  true  that 
in  Newton's  case  the  artides  of  association  had  been 
altered,  and  the  decision  turned  on  the  special  resolu- 
tion. It  does  not  appear  whether  there  was  or  was 
not  any  artide  in  the  original  articles  defining  the 
borroinng  power;  but  this  would  seem  from  their 
lordships  judgment  to  be  immaterial.  In  my 
opinion,  with  regard  to  this  second  point,  the  com- 
pany has  power  to  alter  the  artides  to  supply  this 
defect  in  their  borrowing  powers,  if  there  be  such  a 
defect. 

Then  I  have  to  consider  the  present  state  of  things, 
and  whether  as  the  artides  now  stand,  the  borrowing 
power  is  limited,  so  that  the  contempb^ted  charge 
would  not  be  authorized.  The  first  part  of  the 
artide  defining  the  borrowinp^  power  authorizes  the 
company  "  to  borrow  from  tmie  to  time  at  interest 
upon  mortgage  of  the  freehold,  copyhold,  and  lease- 
hold heremteonents,  machinery,  works,  and  other 
property  and  effects  for  the  time  being  of  the  com- 
fAnv,  or  any  of  them,  or  any  part  thereof  respec- 
tively." Having  regard  to  Staiuey's  case  and  that  of 
The  Sankey  Brook  Co.,  those  words  are  not  suffident  to 
justify  charging  uncalled  capital.  Stanleif*scasehaa  not 
been  overruled,  and  these  decisions  are  binding  on  me. 
Then  the  rest  of  the  clause  runs  thus :  "  or  upon  bonds 
or  debenture  notes  of  the  company,  or  in  such  other 
manner  as  the  company  may  detezmine,  such  sum  or 
sums  of  money  at  such  rate  or  respective  rates  of 
interest,  and  repayable  at  such  time  or  respective 
times,  and  upon  and  subject  to  such  terms  and  condi- 
tions as  the  company  shall  from  time  to  time  think 
proper."  This  contains  id  point  of  form  two  other 
alternatives.  First,  power  to  borrow  on  bonds  or  deben- 
ture notes ;  this  is  general,  and  does  not  import  any 
charge  on  any  property,  as  bonds  or  debenture  notes 
might  be  so  given.  Then  there  is  the  other,  the  third 
alternative,  £at  is  "  or  in  such  other  manner  as  the 
company  may  determine." 

No  doubt  the  riffht  mode  of  construing  this  clause 
is  to  consider  the  uuree  parts  of  it  separatdy  up  to  a 
certain  point  and  then  together  as  a  whole.  In  the 
case  in  the  Privy  Council  the  words  were  "  to  receive 
money  on  loan  or  deposit  or  otherwise,  and  upon  any 
security  of  the  oompany,  or  without  giving  security," 
and  their  lordships  had  no  hesitation  in  coming  to 
the  conclusion  that  these  words  authorized  a  charge 
on  uncalled  capital.  In  that  case  in  the  clause  in 
question  the  larger  term  preceded  the  lesser,  it  being 
first  *'any  security  of  the  company,"  and  secondly 
"  or  on  the  security  of  any  property  of  the  company,^' 
and  the  Privy  Council  dedaed  on  the  combined  eflfect 
of  the  different  parts  of  the  dause.  It  is  suggested 
that  in  the  present  case  the  words  "  or  in  sucm  other 
manner "  have  some  referenoe  spedaUy  to  bonds  or 
debenture  notes,  though  the  words  occur  as  an 
alternative.  I  do  not  see  why  I  should  thus  apply 
these  words  "  in  such  other  manner  "  to  the  bonds  or 
debenture  notes.  The  word  "  manner  "  is  a  word  of 
large  import,  uid  has  been  so  treated  in  powers  of 
appointment,  though  perhaps  to  refer  to  them  would 
be  too  technical  for  this  case.  I  read  the  clause  as  a 
whole,  as  empowering  the  company  to  borrow  in  the 
particular  manner  specified,  and  in  sudi  other  manner 
as  the  company  may  determine,  and  there  seems  no 
other  manner  in  which  the  company  could  borrow 
except  by  borrowing  on  uncalled  capitaL  I  think  I 
am  justified  in  thus  reading  this  dause  as  a  whole, 
and  in  saying  that  these  words  are  of  a  wide  import. 


556 


THE  WEEKLY  REt^ORTER.      [iiae«r.i«6.i       VoLiLiV 


High  Ooxtbt. 


In  be  Hobneb.— In  be  Weeding. 


High  Coubt. 


and   entitle  the   company  to   borrow  on  uncalled 
capital,  and  the  motion  therefore  fails. 

Motion  re/uaed. 

Solicitors,  CoUyer-Bristow,  Russell^  Sill,  &  Co,,  for 
MiUington  ik  Simpson,  Boston. 


In  re  Hobneb. 
F00K8  V.  Hobneb.  (a.) 

Interest — Sum  payable  at  a  certain  time — Time  fixed  by 
reference  to  death—Z  d:  4  Will  4,  c.  42,  $.  28. 

A  sum  payable  by  virtue  of  a  tvritten  instrument 
within  a  fixed  time  after  the  death  of  the  party  charge- 
able is  payable  at  a  certain  time  within  ttie  meaning  of 
3  <!;  4  Will*  4,  c.  42,  s.  28,  and  in  case  of  default  of 
payment  within  such  time  the  court  will  aUow  interest 
on  the  sum  from  the  eocpiration  of  such  time  until  pay^ 
ment» 

Knapp  V.  Bumaby,  9  W,  R.  765,  followed. 

Summons. 
•  By  indenture,  dated  in  1891,  the  above-named 
testator  covenanted  that  within  six  calendar  months 
i^ter  his  death  his  executors  or  administrators  should 
pay  to  trustees  the  sum  of  £2,000  upon  certain 
trusts,  and  by  his  will,  dated  in  1893,  confirmed  the 
settlement  made  by  the  said  indenture,  and  died  in 
1894.  The  £2,000  was  not  paid  until  some  time 
after  the  expiration  of  the  six  calendar  months. 

This  was  a  summons  on  behalf  of  the  tenant  for 
life  of  the  fund  under  the  said  indenture  to  deter- 
mine whether  any  interest  was  payable  out  of  the 
estate  of  the  said  testator  in  respect  of  the  said  sum 
of  £2,000,  and,  if  so,  from  what  date.  A  payment 
was  znade  in  respect  of  interest  for  the  six  months 
next  after  the  testator's  death,  as  was  alleged,  under 
a  mistake  of  fact;  but  the  question  argued  was 
whether  interest  was  payable  from  the  expiration  of 
the  six  months  to  the  time  when  the  fund  was  paid 
by  the  executors. 

Stewart  Smith,  for  the    summons. — ^Interest  was 

Sayable  from  the  end  of  the  six  months  after  the 
eath  until  the  £2,000  was  paid.  The  £2,000  was  a 
sum  certain,  payable  by  virtue  of  a  written  instru- 
ment at  a  certain  time  within  section  28  of  3  &  4 
Will.  4,  c.  42,  which  shows  that  interest  ought  to  be 
allowed  in  such  a  case :  Knapp  v.  Bumaby,  9  W.  B. 
765. 

Alfred  Adams,  contra, — There  is  no  time  certain 
within  the  statute  here,  and  consequently  interest 
should  not  be  given :  Merchant  Shipping  Co,  v. 
Armitage,  22  W.  E.  11,  L.  B.  9  Q.  B.  99;  London, 
Chatham,  and  Dover  Railway  Co,  v.  South-Eastern 
Railway  Co,,  40  W.  B.  194,  [1892]  1  Ch.  120,  [1893] 
A.  C.  429,  42  W.  B.  Dig.  33. 

Stewart  Smith,  in  reply. — ^The  time  need  not  be  a 
particular  named  day  to  satisfy  the  statute. 

Chitty,  J.—The  testator's  covenant  is  to  pay  a 
sum  within  six  calendar  months  after  his  decease. 
The  question  is  whether  that  is  a  sum  *<  payable  at  a 
certain  time  "  within  the  3  &  4  Will.  4,  c.  42,  s.  28. 
The  point  made  is  that  the  sum  is  not  payable  at  a 
certam  time. 

The  point  came  before  Lord  Hatherley  m  Knapp  v. 
Bumahy,  where  a  testatrix  had  covenanted  that  a 
sum  should  be  paid  within  cue  month  after  her 


(a.)  Bepoited  by  J.  P.  Waley,  Esq.,  Barrister- 
at-Law, 


death,  and  default  was  made  in  payment;  and  he 
held  that  interest  at  5  per  cent,  was  payable  as  from 
the  end  of  the  month.  I  am  not  aware  that  his 
decision  has  ever  been  overruled  or  questioned,  and  I 
think  that  it  is  founded  on  good  sense. 

But  Merchant  Shipping  Co,  v.  Armitage  and 
London,  Chatham,  and  Dover  Railway  Co,  v.  South' 
Eastern  Railway  Co,,  approving  that  case,  are  said 
to  have  the  effect  of  overruling  Knajm  v.  Bumaby ; 
but  Knapp  v.  Bumaby  was  not  dtea  in  either  of 
those  cases,  and  it  was  not  applicable.  No  reasons 
are  given  for  the  judgment  of  the  Exchequer 
Chamber  in  Merchant  Shipping  Co,  v.  Armitage,  but 
they  are  not  difficult  to  see.  The  event  by  reference 
to  which  the  time  for  the  payment  there  was  fixed 
was  not  a  certain  event,  but  an  event  which  might 
or  might  not  happen.  The  stipulation  was  that  the 
money  should  be  paid  on  an  event  that  gnight  never 
happen,    and    it   was   therefore    held    not    to    be 

Oable  at  a  time  certain.    This  is  well  put  by  Kay, 
.,   [18921   1  Ch.,    at  p.   148.    That  is  sufficient 
ground  for  distinguishing  Armitage^ s  case  and  thia. 

Death  is  not  a  contingent  event,  it  is  a  certainty, 
and  so  many  days  after  death  is  a  time  certain  for 
the  purposes  of  ihe  statute.  The  statute  does  not 
require  the  exact  day  to  be  named,  and  it  is  rightly 
ad£dtted  that  it  makes  no  difference  that  the  money 
is  to  be  paid  not  on  a  particular  day,  but  within  a 
certain  tmie.  A  covenant  to  pay  within  six  months 
after  death  is  in  law  a  covenant  to  pay  on  the  last 
day  of  the  six  months. 

Solicitors,  Devonshire,  MonJdand,  A  Co,;  R,  C. 
Adams  Beck, 


In  re  WEEDING, 
ABMSTBONO  V,  WlLEDT.  (a.) 

WilU-Construction—''  Shares  "^Debentures, 
A  testatrix  bequeathed  her  shares  in  the  Orand  Trunk 
Railway  to  A,  absolutely.    At  the  date  of  her  will  and 
at  her  death  sfiS  held  debenture  stock  of  the  Grand  Trtmk 
Railway,  but  she  never  had  any  shares. 

Held,  that  the  debenture  stock  passed  under  th€  bequet^ 

Adjourned  summons. 

This  summons  raised  thequestion  whether  certain  de- 
benture stock  of  the  Gband  Trunk  Bailway  of  Canada, 
entitled  '<  Perpetual  five  per  Cent.  Debenture  Stock 
Ghreat  Western  Borrowed  Capital"  passed  under  a 
bequest  in  the  will  of  Jane  Elizabeth  Weeding,  "  To 
Annie  Wilkin,  the  wife  of  Herbert  WiUdn,  my  shares 
in  the  Great  Western  Trunk  Bailway  of  Canada 
absolutely,"  or  whether  the  same  stock  passed  under 
the  bequest  of  the  said  testatrix's  residuary  pereonal 
estate,  and  whether  any  and  what  proper^  passed 
under  the  bequest.  The  testatrix  never  had  any 
shares  in  the  Grand  Trunk  BaUway,  but  hdd  the 
above-mentioned  debentures  both  at  the  date  of  her 
will  and  of  her  death. 

Popham,  for  the  trustees. 

Jenkins,  for  Mrs.  Wilkin. — As  the  testatrix  held  no 
shares,  it  is  clear  that  she  intended  the  debenture  stock 
to  pass.  In  In  re  Rodman,  40  W.  B,  60,  [1891]  8 
Ch.  135,  the  testator  held  both  shares  and  stock.  In 
re  NoUage,  ante,  p.  22,  [1895]  2  Ch.  657,  is  very  similar 
to  the  present  case. 

Bardawell,  for  the  children  of  Mrs.   Wilkin  who 

(a.)  Beported  by  G.  B.  Hamiltok,  Esq.,  Baixister- 
at-Law. 
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were  mterested  in  the  rendoary  beqaest. — I  do  not 
rely  on  tbe  misdesoription,  bat  say  a  bequest  of 
"  uiares  "  cannot  pass  stock.  If  the  testatrix  had 
had  a  conple  of  shares  in  the  company  in  addition  to 
the  debentures,  the  case  would  not  be  arguable :  In  re 
Gray.  35  W.  B.  795,  36  Ch.  D.  205 ;  In  re  Lane,  28 
W.  k  764, 14  Ch.  D.  856;  Dillon  v.  Atkins,  17  L.  B. 
It.  636. 

Jenkins,  in  reply,  dted  Gallini  t.  Noble^  3  Mer.  691 ; 
Selwood  ▼.  MUdmay^  3  Yes.  306;  and  In  re  Dobson,  3 
Ves.  308  N. 

Cur,  adv,  vuU, 

June  6th. — ^Nobth,  J.,  after  dealing  with  the  facts, 
said  that  In  re  Bodman  was,  a  case  in  which  the 
testator  held  both  shares  and  stock  both  at  the  date  of 
the  will  and  at  the  time  of  his  death,  and  that  case  was 
therefore  distinguishable.  If  in  the  present  case  the 
testatrix  had  held  both  descriptions  of  property,  he 
might  have  had  to  hold  that  case  applicable, 
although  it  might  seem  peculiar  that  the  accident  of 
the  testatrix  holding  or  not  holding  shares  should 
affSact  the  matter.  In  In  re  Nottage  Kigby,  L.J.,  said 
( [1895],  2  Ch.  p.  664),  "  You  have  got  a  long  way 
towards  a  specific  gift  if  you  come  to  the  conclusion 
that  he  (the  testator)  is  trying  to  describe  something 
which  he  has."  In  the  present  case  his  lordship  was 
satisfied  that  the  testatruc  intended  to  dispose  of  all 
her  interest  in  the  Ghrand  Trunk  Bail  way  of  Canada. 
The  point  was  not  of  much  importance,  as  Mrs. 
Wilkin  would  take  the  stock  for  life  with  remainder 
to  her  children  even  if  it  passed  under  tiie  residuary 
gift,  but  she  was  entitled  to  have  the  point  decided, 
and  in  his  lordship*s  opinion  she  took  absolutely. 

Solicitors,  Woodcock,  Ryland,  ^  Parker,  for  Preston 
A  Francis,  Bournemouth ;  8now^  Snow,  &  Fox, 


March  7. 


Chao.  Div.  \ 
Stirling,  J.  J 

In  re  Sampson. 
Sampson  v,  Sampson,  (a.) 

Will — Construction — Oi/t  of  income  of  residue  until 
alienation — Time  of  vesting, 

A  testator  gave  certain  property  to  trustees  upon  trust 
after  the  death  of  his  wife  to  pay  to  his  son  A,  during 
his  life  so  much  of  the  income  thereof  "  as  would  not, 
although  the  same  were  payable  to  him,  be  by  his  act  or 
default  or  by  operation  or  process  of  law  so  disposed  of 
as  to  prevent  his  personal  enjoyment  thereof,  and  to  apply 
so  much  of  the  income  as  unmld,  if  the  same  were  payable 
to  my  said  son,  be  disposed  of  as  last  aforesaid  for  the 
benefit  of"  B*  and  her  children,  at  the  discretion  of  the 
trustees  and  in  manner  thereinafter  expressed. 

After  the  death  of  the  testator's  widow  the  trustees* 
solicitoTS  wrote  to  A,  informing  him  t?uU  they  had  a  sum 
of  money  in  their  hands,  the  income  of  the  trust  fund, 
payable  to  him,  A.  replied  asking  that  the  money  should 
he  paid  to  him,  but  was  informed  by  the  same  solicitors 
that  the  truetees  had  since  been  served  with  a  garnishee 
order  nisi  attaching  the  same,  B,  thereupon  served  the 
trustees  with  notice  not  to  part  with  the  income;  but  the 
trustees,  the  garnishee  order  having  been  made  absolute, 
paid  it  over  to  the  husba/nd^s  creditors. 

On  a  summons  taken  out  by  B,  asking  for  payment  to 
her  of  the  income  attached  cu  aforesaid, 

Heldf  tJiat,  unless  A,  Jtad  by  his  oum  act  or  d^auU 
or  by  process  or  operation  of  law  been  deprived  of  the 
enjoyment  cf  the  income,  he  vxu  entitled  to  receive  the 

(a.)  Beported  by  Abthtjb  Mobton,  Bsq.,  Barrifter- 
at-Law. 


same  the  moment  it  came  into  the  hands  of  tJie  trustees  ; 
that  such  right  could  not  be  affected  by  stj^sequent  events 
— e.g.,  the  garnishee  order ;  and  that  therejore  B,  never 
became  entitled  to  the  benefit  of  the  discretionary  trust. 

This  was  a  summons  by  the  wife  of  William  Henry 
Sampson  against  the  executors  of  the  surviving  trus- 
tee of  the  will  of  the  testator  and  against  the  said 
William  Henry  Sampson  asking  for  payment  to  her 
on  her  separate  receipt  of  a  •sum  of  £152  7s.  5d., 
admitted  to  have  been  received  by  the  executors  in 
respect  of  income  of  the  real  and  personal  estate  of 
the  testator,  and  daimed  by  plaintiff  to  have  become 
payable  to  her  in  the  events  which  happened. 

The  testator  by  his  will  devised  and  bequeathed 
his  real  and  personal  estate  to  trustees  upon  trust 
after  the  decease  of  his  wife  (who  died  before  the 
date  of  this  summons)  to  apply  the  income  of  the 
trust  property  accruing  due  m  the  lifetime  of  his  son 
(the  aefendant  William  Henry  Sampson)  in  accord- 
ance with  the  trusts  thereinafter  expressed  concern- 
ing the  same,  those  trusts  being  '*  upon  trust  to  pay 
to  my  said  son  so  much  of  the  same  •  .  .  income 
as  would  not,  although  the  same  were  payable  to  him, 
be  by  his  act  or  default  or  by  operation  or  process  of 
law  so  disposed  of  as  to  prevent  his  personal  enjoy- 
ment thereof,  and  to  apply  so  much  of  the  same 
.  .  .  income  as  would,  ^the  same  were  payable 
to  mv  said  son,  be  disposed  of  as  last  aforesaid,  for 
the  benefit  of  his  wife  and  children  and  other  issue 
for  the  time  being  in  existence,  or  some  one  or  more 
of  those  objects,  u  any,  or  if  none  for  the  benefit  of 
the  person  or  persons  for  the  time  being  entitled,  or 
presumptively  or  expectantly  entitled,  to  the  inoomo 
of  my  trust  property  in  such  proportions  as  my  trus- 
tees shall,  in  their  discretion,  think  fit." 

There  was  no  issue  of  the  marriage  of  the  plaintiff 
and  the  defendant  William  Henry  Sampson. 

On  the  16th  of  April,  1895,  after  the  death  of  the 
testator's  widow,  the  solicitors  of  the  defendants  the 
executors  wrote  to  William  Henry  Sampson,  enclos- 
ing an  account  and  informing  him  that  they  had  in 
their  hands  income  to  the  amount  of  £132  7s.  5d. 
payable  to  him. 

He  assented  by  telegram  to  the  account,  and  asked 
for  the  money  to  be  paid  to  him. 

In  reply  to  this  he  received  another  letter  from  the 
same  solicitors,  dated  the  17th  of  April,  informing 
him  that  the  trustees  had  been  served  with  a  gar- 
nishee order  nisi  (which  had  been  obtained  by  the 
said  solicitors  acting  for  creditors  of  W.  H.  Sampson) 
attaching  the  said  sum. 

The  eamishee  order  was  made  absolute  on  the  24th 
of  Apnl,  the  plaintiff  having  on  the  18th  of  April 
served  notice  on  the  said  solicitors  not  to  pay  the 
fund  over  to  the  husband's  creditors. 

The  executors  having  paid  the  creditors,  this  sum- 
mons was  taken  out. 

ChraJiam  Hastings,  Q.C,  and  Marw,  for  the  sum- 
mons.— The  garnishee  order  effected  a  forfeiture  of 
the  interest,  which  took  effect  from  the  time  of  the 
service  thereof:  Hamer  v.  Giles,  27  W.  B.  834,  11  Ch. 
D.  942.  The  object  of  the  testator  was  to  prevent 
his  son  from  anticipating  his  income.  Mr.  Sampson 
could  not  enforce  payment  of  the  income  when  the 
result  would  be  that  the  enjoyment  of  the  income 
would  pass  to  his  creditors :  Hood  Barrs  v.  Cathcart, 
42  W.  B.  628,  [1894]  2  Q.  B.  559 ;  Loftus  v.  Heriot, 
[1895]  2  Q.  B.  212,  43  W.  B.  Dig.  112.  The  limi- 
tation is  valid.  It  is  not  a  gut  over  after  an 
absolute  gift,  but  a  gift  for  life  or  until  alienation 
— I.e.,  so  loog  as  ^.  Sunpson  oould  personally 
enjoy  it.  It  never  was  a  debt  due  to  him,  as 
if  it  were,  he  would  have  been  able  to  demand 
payment  iiom  the  trustees.    As  a  matter  of  fact, 
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however,  he  ooold  not  demand  payment,  beoanse  he 
could  not  show  the  trustees  that  he  would  be  able  to 
enjoy  it  personally.  Whilst  the  judgment  subsists 
tbe  future  income  is  not  liable  to  be  attached: 
E.  8.  C.  1883,  ord.  45.  r.  5 ;  Boberts  v.  Death,  30 
W.  B.  76,  8  Q.  B.  D.  319. 

Buckley,  Q.(7.,  and  E,  Beaumont,  for  the  personal 
representatives  of  the  last  surviving  trustee. — This  is 
an  attempt  to  restrain  anticipation  in  the  case  of  a 
man,  and  consequently  is  not  valid.  Hood  Barrs  v. 
Cathcart  was  the  case  of  a  married  woman,  and  is  not 
applicable  to  the  present  matter.  The  result  of  the 
letter  of  the  16th  of  April  and  the  telegram  from 
Mr.  Sampson  was  to  vest  the  £l32  7s.  5d.  in  him, 
and  he  could  have  sued  the  trustees  for  the  money. 
Consequently  it  was  validly  attached  by  the  garnishee 
order.  Subsequent  instalments  of  income  are  not 
affected,  and  the  gift  over  has  not  come  into  operation. 

Marcy,  in  reply. — Although  a  man  cannot  be 
restrained  from  anticipation,  the  same  result  may  be 
achieved  in  some  other  way :  Davidson's  Precedents, 
2nd  ed.,  vol.  3,  p.  93.  [Stiblino,  J.— This  is  nothing 
but  an  attempt  to  give  the  son  a  personal  right  of 
enjoyment,  notwithstanding  alienation.]  Certainly ; 
but  that  is  a  lawful  object.  It  is  not  a  fraud  on 
creditors,  nor  is  it  inconsistent  with  the  law ;  for  a 
gift  may  be  valid  although  its  object  is  to  defeat 
creditors :  Twopenny  v.  Peyton,  10  Sim.  487  ;  Oodden 
V.  Crowhurat,  to,  642. 

SnBLDfG,  J. — [His  lordship  skated  the  facts  as 
above  set  out,  and,  after  expressing  an  opinion  that 
it  was  to  be  regretted  that  the  solicitors  of  the 
trustees  should  have  also  acted  for  the  creditors  of 
W.  H.  Sampson  in  the  matter  of  tbe  garni^ee  order, 
he  continued :~]  The  trusts  declared  of  the  income 
of  the  testator's  estate  during  the  life  of  W.  H. 
Sampson  are  to  me  novel  in  form,  and  apparently 
have  not  hitherto  been  the  subject  of  judicial 
consideration.  They  are  not  altogether  happily 
expressed,  but  the  object  of  the  testator  appears  to 
be  that  a  vested  right  or  interest  should  not  arise  in 
the  income  except  as  it  accrued  due — i.e.,  such  right 
or  interest  was  not  to  arise  as  to  any  portion  of  the 
income  until  (at  the  earliest)  such  portion  came  to  tbe 
hands  of  the  trustees,  and  then  only  as  to  such 
portion.  The  testator  directs  this  portion  to  be  deadt 
with  in  one  of  two  ways,  according  as  the  son  has  or 
has  not  done  or  suffered  any  act  which  would  prevent 
his  personal  enjoyment  of  it.  If  he  has  not.  this 
pornon  of  the  mcome  is  to  be  paid  to  him ;  if  he  has, 
then  it  is  to  be  applied  at  the  discretion  of  the 
trustees  for  the  benefit  of  the  wife  and  children  of  the 
son.  There  is  therefore  in  effiect  a  series  of  alterna- 
tive limitations  declared  of  the  successive  instalments 
of  income  which  reach  the  hands  of  trustees.  These 
limitations  must  all  take  effect  during  the  lifetime 
of  tbe  son,  and  do  not  offend  against  the  rule 
against  perpetuities,  neither  do  I  see  that  they  can 
be  treated  as  objectionable  on  the  ground  of 
repugnancy  or  otherwise,  and  in  my  judgment  they 
are  valid  in  law. 

It  is  next  to  be  considered  at  what  precise  period  of 
time  one  or  other  of  these  alternative  limitations  is  to 
take  effect.  It  is  contended  on  behalf  of  the  pbiintiff 
that  the  son  takes  no  vested  right  or  interest  in  any 
portion  of  the  income  until  it  hu  actually  reached  his 
hands ;  and  in  support  of  this  view  the  recent  decisi- 
ons of  the  Court  of  Appeal  in  Hood  Barre  v.  Cathcart 
and  Lo/tus  v.  Heriot  are  relied  on.  It  must  be  taken 
to  be  established  (unless  and  until  the  House  of  Lords 
decides  otherwise)  that  the  restraint  on  anticipation 
in  the  case  of  a  married  woman  is  operative  until  the 
fund  affected  by  the  restraint  has  actually  reached 
her  hands.*    This,  however,  is  not  a  case  ci  the  righto 


of  a  married  woman  for  whose  benefit  the  restraint 
on  anticipation  was  designed,  nor  is  it  in  striotoeii 
one  in  which  anticipation  or  alienation  is  restrained. 
The  question  rather  is  whether  the  son  ought  to  be 
treated  as  having  squired  any  title  to  any  portioai 
of  the  income  until  it  nas  actually  reached  his  hands, 
or  whether  a  right  to  income  in  the  hands  of  the 
trustees  vests  in  him  at  an  earlier  date.  There  is  a 
class  of  cases  which  have  not  infrequently  been 
considered  by  the  courts,  and  appear  to  me  to  have 
some  bearing  on  this  point.  I  mean  those  in  which 
there  has  accrued  a  gift  over  on  the  death  of  a  legatee 
before  actually  receiving  his  legacy,  and  among 
them  I  may  mention  Hutchin  v.  Mannington,  1  Tes. 
366;  Gaskell  v.  Harman,  11  Ves.  489;  Law  v. 
Thompson,  4  Buss.  92 ;  Martin  v.  MaHtn,  14  W.  B. 
986,  L.  B.  2  Eq.  404 ;  Minora  v.  BaUison,  25  W.  B. 
27,  1  App.  Cas.  428 ;  Johnson  v.  Crook,  28  W.  B,  12, 
12  Ch.  D.  639 ;  Be  CoUison,  28  W.  B.  391,  12  Ch.  D. 
639  ;  Bubb  v.  Padwick,  28  W.  B.  382,  13  Ch.  D.  517 ; 
Re  Chaston,  29  W.  B.  778  18  Ch.  D.  218;  Be  Wilkim, 
29  W.  B.  911,  18  Ch.  D.  634  ;  Wilks  v.  Bannister,  33 
W.  B.  922,  30  Ch.  D.  512.  These  cases  are  not 
entirely  consistent  among  themselves,  but  this  at 
least  they  establish — t.e.,  that  whetiier  or  not  a 
testator  can  effectually  cause  a  vested  gift  to  be  di- 
vested before  it  has  actually  come  to  the  hands  of  the 
legatee,  such  an  intention  ought  not  to  be  attributed 
where  the  words  are  not  dear,  and  in  cases  where 
the  words  are  susceptible  of  such  an  interpretation 
the  court  has  held  that  the  period  over  which  tbe 
operation  of  a  divesting  clause  of  this  kind  is  to 
extend  ought  not  to  be  held  to  continue  beyond  the 
time  at  which  the  legacy  is  de  jure  receivable.  The 
courts  always  favour  early  vesting,  regarding  it  ai 
undesirable  that  rights  and  interests  should  depend 
on  the  degree  of  diligence  with  which  tnutees 
perform  their  duties. 

The  cases  to  which  I  have  referred  are  not 
direct  authorities,  and  the  question  must  be  de- 
termined on  the  consideration  of  the  terms  of  this 
particular  wilL  So  regarding  it,  I  think  that  tbe 
epoch  at  which  tbe  destination  of  any  instalment  of 
income  is  to  be  determined  is  the  moment  when 
that  instalment  either  *'  accrues  due,"  or  is  in  the 
hands  of  the  trustees  ready  for  application  in  accord- 
ance with  the  trusts  of  the  will.  For  the  present 
case  it  is  not  necessary  to  determine  which  of  these 
points  of  time  is  to  be  regarded.  If  at  the  instant 
any  instalment  of  income  is  in  the  hands  of  the 
trustees  the  son  has  not  by  his  own  act  or  default, 
or  by  process  or  operation  of  law,  been  deprived  of 
the  enjoyment  of  the  income,  I  think  he  is  entitled 
to  receive  it.  The  trustees  have  not  conferred  on 
them  by  the  will  any  discretion  to  retain  it  in  their 
hands  with  a  view  to  its  application  at  a  later  period, 
and  it  seems  to  me  that  this  right  of  the  son  to 
receive,  cannot  be  afliscted  by  subsequent  events. 

This  bein^  so,  it  follows  that  William  Henry 
Sampson's  title  to  the  sum  mentioned  in  the 
summons  accrued  on  the  16th  of  April,  1895  (previous 
to  the  service  of  the  garnishee  oraer),  and  that  the 
plaintiff  consequently  never  became  entitled  to  the 
benefit  of  the  discretionary  trust.  The  summons  mut 
therefore  be  dismissed. 

Solicitors,  Field,  Boscoe,  A  Co.,  for  C.  F.  Dem. 
Slough ;  Bell,  Brodrick,  A  Gray,  for  Bodgers^  Thcmu, 
&  Bandfwd,  Shefi&eld. 

•  The  House  of  Lords  in  Hood  Barrs  ▼.  Heriot 
{No.  1),  ante,  p.  481,  [1896]  A.  C.  174,  has  deoid«i 
otherwise ;  for  it  has  in  that  case  been  held  that  the 
restraint  on  anticipation  ceases  the  moment  the  fnnd 
has  become  payable,  even  although  it  hasnot  aotoaUy 
been  paid,  to  uie  married  woman. 
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H.  C.   HoEKSEY  D18T.  CouiroiL  V,  Smith.— Bbq.  v,  Vbstby  of  St.  Matthew's,  Bethnal-oeben.  H.  0. 


H0BN8ET  DisTBicrr  Counoil  v.  Smith,  (a.) 

Local  govemmefU — Street — Paving  expenses — National 
scho^ — Ghvrgs  on  schools — "  Owners  ** — Trustees — 
Public  HeaUh  Act,  1875  (38  ik  39  Vict.  c.  55),  ss.  4, 
150,  251'-8chool  Sites  Act,  1841  (4  cfc  5  Vict.  c.  38), 
s.  6. 

The  trustees  of  premises  conveyed  to  them  for  the  pur- 
poses  of  a  school  under  section  6  of  the  School  Sites  Act, 
1841,  are  **  owners"  within  section  4  of  the  Public 
Health  Act,  and  the  local  aiUhority  is  entiUed  to  a  charge 
OH  the  premises  for  the  proportioncUe  amount  of  the 
expenses  of  paving  the  street  fronting  the  premises. 

Adjourned  summoiis. 

This  was  an  application  by  the  plaintiffs  to  obtain 
a  declaration  that  the  proportionate  part  of  the  ex- 
penses incurred  by  the  plaintiflfe  in  paving  the  street 
mmting  the  defendant's  school  was  a  charge  thereon 
in  priority  to  any  mort^gages  thereon,  and  for  an 
order  for  sale. 

The  applicants  had,  in  accordance  with  their  powers 
under  section  150  of  the  Public  Health  Act,  1875, 
payed  the  street  in  which  tiie  Holy  Innocents' 
National  Schools,  of  which  the  defendiuits  were  the 
trustees,  was  situate,  and  had  apportioned  to  be  paid 
by  the  trustees,  as  owners  of  the  schools,  the  sum  of 
£111  15s.  Ud. 

A  notice  was  served  by  the  plaintiffs  on  the 
trustees  demanding  payment,  but  they  did  not  pay 
the  same. 

The  school  premises  were  vested  in  the  trustees 
under  tiiie  provisions  of  the  School  Sites  Acts,  1841 
and  1844,  for  the  purposes  of  the  said  Acts. 

E.  Beaumont  and  Frederick  Low,  for  the  District 
Gouncdl. — ^The  trustees  are  "  owners  "  within  section 
4  of  the  Public  Health  Act,  1875.  National  schools 
are  not  included  in  the  exceptions  in  section  151. 
Under  section  257  the  plaintiffis  are  entitied  to  a 
charge  on  the  schools:  Uorporation  of  Birmingham 
▼.  Baker,  17  Ch.  D.  782,  30  W.  B.  Dig.  121  ; 
Bowditch  V.  Wakefield  Local  Board,  L.  B.  6  Q.  B. 
567;  Wright  v.  Ingle,  34  W.  B.  220,  16  Q.  B.  D. 
379 ;  Be  Christchurch  Inclosure  Act,  Meyrick  v. 
AtUymey-General,  42  W.  B.  614,  [1894]  3  Ch.  209 ; 
Guardians  of  Tendring  UnionY,  Dowton,  40  W.  B.  145, 
[1891]  3  Ch.  265. 

Dibdin,  for  the  trustees. — ^There  can  be  no  charge, 
aa  there  is  no  owner.  Even  if  there  is  a  charge,  there 
can  be  no  order  for  sale :  Oreat  Eastern  Railway  Co,  v. 
Hackney  Dietrict  Board  of  Works,  31  W.  B.  769,  8 
App.  Cas.  687. 

E,  Beaumont  replied. 

KsxEWlOH,  J.— The  first  question  arises  under 
8ecti<m  4  of  the  Public  Health  Act,  1875,  which 
defines  "  owner "  as  the  person  for  the  time  being 
receiving  the  rack-rent  of  the  lands  or  premises  in 
connection  with  which  the  word  is  used,  whether  on 
his  own  account,  or  as  an  agent  or  trustee  for  any 
other  person,  or  who  would  so  receive  the  same  if  sucm 
Isolds  or  premises  were  let  at  a  rack-rent.  It  is  said 
tibAt  that  definition  does  not  apply  in  a  case  in  which 
no  letting  at  a  rack-rent  is  possible.  Here  the 
premises  are  conveyed  for  the  purposes  of  a  school 
ooly,  under  section  6  of  the  School  Sites  Act,  1841,  and 
for  no  other  purpose.  The  dedication  to  that  pur- 
pose can  only  be  set  aside  by  another  Act  of  ParHa- 
ment,  and  therefore  the  premises  can  never  be  let  at 

(a.)  BepcMrted  by  F.  T.  Dxtka,  Esq.,  Banister^at- 
Law. 


a  rack-rent ;  and  it  is  argued,  that  consequentiy  the 
definition  in  the  Public  Health  Act  does  not  apply. 
But  it  seems  to  me,  on  the  authority  of  ootii 
Bowditch  V.  Wakefield  Local  Board  of  Health  and 
Wright  v.  Ingle,  I  must  regard  the  respondents  as 
*'  owners  " ;  and  if  they  are  owners,  then,  according  to 
the  terms  of  section  257  of  the  Public  Health  ^t, 
1875,  a  charffe  may  be  made  on  the  schools. 

It  was  slso  suggested  for  the  applicants  that 
as  there  is  an  express  exception  of  churches  and 
burial  grounds  by  section  151,  there  cannot  be 
another  exception  of  a  similar  character.  I  do 
not  assent  to  this  proposition.  This  is  property 
which  must  be  held  on  the  trusts  decla^  and 
for  nothing  else,  and  I  see  very  great  difficulty 
in  making  the  charge  effSsctive  by  means  of  a  sale, 
because  the  applicants  cannot  make  a  title,  they 
cannot  sell  the  property  to  anybody  except  for  the 
purposes  of  a  school  to  which  it  has  been  dedicated. 
At  the  same  time  I  do  not  know  ^why  the  statute 
should  not  create  a  charge  which  cannot  be  enforced 
by  sale.  The  statute  says  it  is  to  be  a  charge,  and 
the  applicants  may  have  some  remedy,  though  what 
the  nature  of  the  remedy  is  I  cannot  foresee.  I 
declare  that  the  sum  claimed,  with  interest  at  the 
rate  of  4  per  cent.,  is  a  charge  on  the  land  and 
buildings,  and  the  applicants  may  take  liberty  to 
apply  to  enforce  the  charge  in  chambers,  and  they 
may  add  their  costs  to  their  security. 

Solicitors,  L,  J,  Tatham ;  Lee,  Bolton,  6b  Lee, 


Q.  B.  Div.  \ 

(Lord  Bussell  of  Eillowen,  - 


April  27  ;  June  2. 


ioru  Ausseu  oi  xLuiowen,  > 
C.J.,  and  Wright.  J.)      ) 

Bbo.  v.  Vbstby  of  St.  Matthbw*s,  Bethnal- 

GBEEN.   (a.) 

Metropolis  —  Sewer  —  Drain  —  Liability  to  repair  — 
Approval  of  Metropolitan  Board  of  Works  of  the 
construction  of  new  sewer — Metropolis  Management 
Act,  1855  (18  <fe  19  Vict.  c.  120),  ss.  69,  250. 

A  sewer  which  is  a  **  sewer  "  within  the  meaning  of 
section  250  of  the  Metropolis  Management  Act,  1855,  is 
repairable  by  the  vestry  of  the  parish  or  the  hoard  of 
works  of  the  district  in  which  it  is  situate,  notvnthstand- 
standing  it  was  not  made  with  the  previous  approval  of 
the  Metropolitan  Board  of  Works  as  required  by  section 
69. 

Application  to  make  absolute  a  rule  nisi  for  a 
mandamus  commanding  the  Vestry  of  St.  Matthew's, 
Bethnal-green,  to  repair  a  certain  drain  or  sewer. 

Section  250  of  the  Metropolis  Management  Act, 
1855,  defines  "  drain  "  and  <*  sewer."  It  enacts  that 
**  the  word  '  drain '  shall  mean  and  include  any  drain 
of  and  used  for  the  drainage  of  one  buildine  only,  or 
premises  within  the  same^curtilage,  and  made  merely 
for  the  purpose  of  communicating  with  a  cesspool  or 
other  like  receptacle  for  drainage,  or  with  a  sewer  in 
which  the  drainage  of  two  or  more  buildings  or 
premises  occupied  by  different  persons  is  conveyed, 
and  shall  also  mdude  any  drain  for  draining  any  group 
or  block  of  houses,  by  a  combined  operation,  under  the 
order  of  any  vestiy  or  district  board ;  and  tiie  word 
*  sewer'  shall  mean  and  include  sewers  and  drains  of 
every  description,  except  drains  to  which  the  word 
'  drain,'  interpreted  as  aforesaid,  applies." 

Section  68  vests  all  sewers  made  or  to  be  made 
within  any  of  the  parishes  and  districts  scheduled  in 

(a.)  Beported  by  C.  G.  Wilbeaham,  Bsq.,  Bar- 
lister-at-Law. 
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High  Coubt. 


the  Aot,  except  sewers  and  works  vested  or  to  be 
Tested  in  the  Metropolitan  Board  of  Works,  in  the 
▼estry  of  such  parish  or  the  board  of  works  of  such 
district. 

Section  69  enacts  as  follows :  '*  The  vestry  of  every 
parish  mentioned  in  Schedule  (A)  to  this  Act,  and  the 
board  of  works  for  every  district  mentioned  in 
Schedule  (B)  to  this  A.ct,  shall  (subject  to  the  powers 
by  this  Act  vested  in  the  Metropolitan  Board  of 
Works)  from  time  to  time  repair  and  maintain  the 
sewers  under  this  Act  vested  In  them  .  .  .  ;  provided 
always,  that  no  new  sewer  shall  be  made  without  the 
previous  approval  of  the  Metropolitan  Board  of 
Works.    •    .     .     " 

The  drain  or  sewer  in  question  was  constructed  in 
1866,  and  received  the  drainage  of  several  houses. 
It  did  not  appear  that  the  previous  approval  of  the 
Metropolitan  Board  of  Works  was  obtained  for  its 
construction.  The  houses  drained  by  it  were  prior 
to  1866  undrained.  In  that  year  an  epidemic  of 
cholera  took  place,  which  carried  off  M  the  in- 
habitants of  the  houses  but  one.  The  landlord  then 
constructed  the  system  of  drainage  of  which  the  drain 
or  sewer  in  question  formed  a  part.  The  property 
subsequently  came  into  the  possession  of  the  School 
Board  of  London. 

Sevan  {Jel/t  Q.C,  with  him),  for  the  Vestry, 
showed  cause. 

He  referred  to  Bateman  v.  Poplar  Board  of  Works, 
33  Oh.  D.  360,  3d  W.  R.  Dig.  131. 

B,  d.  Glen,  in  support  of  the  rule,  relied  on 
Kershaw  v.  Taylor,  ante,  p.  28,  [1895]  2  Q.  B.  208, 
471. 

Cur,  adv,  vult. 

The  judgment  of  the  court  was  delivered  by 

W&IOHT,  J. — This  is  an  application  by  the  School 
Board  for  London  against  the  Vestry  of  a  metropoli- 
tan parish  for  a  mandamus  to  compel  the  Vestry  to 
repair  a  drain  or  sewer  which  was  made  in  1866,  and 
receives  the  drainage  and  sewage  of  several  houses 
within  the  meaning  of  the  Metropolis  Management 
Acts  and  repairable  by  the  Vestry,  as  was  held  in  Ker- 
shaw  V.  Taylor.  The  Vestry  resist  the  application, 
mainly  on  the  ground — which  they  contend  was  over- 
lookea  in  Kershaw  v.  Taylor — that  previous  approval 
of  the  construction  of  the  sewer  does  not  appear  to  have 
been  obtained  from  the  Metropolitan  Boara  of  Works 
as  was  required  by  section  69  of  the  Metropolis  Man- 
agement Act,  1855,  and  other  sections  of  that  and 
the  amending  Acts.  After  the  lapse  of  thirty  years 
such  consent  ought,  perhaps,  to  be  presumed  in  the 
absence  of  dear  disproof,  but,  even  assuming  it  to  be 
clearly  disproved,  we  think  tiiiat  the  objection  must 
fail.  The  mere  fact  that  the  requisite  consent  was 
not  obtained  for  the  making  of  the  sewer  does  not 
prevent  it  from  being  a  sewer  when  made.  Further, 
we  think  that  from  the  circumstances  stated  in  the 
affidavits  and  from  the  nature  of  the  case  it  ought  to 
be  inferred  that  the  Vestry  knew  and  approved  of  the 
making  of  the  sewer,  and  of  its  connection  with  their 
principal  sewer  in  the  adjoining  street,  and  cannot 
now  raise  the  objection. 

The  rule  for  a  mandamus  will  be  made  absolute, 
with  costs. 

Bule  made  absolute. 

Solicitor  for  the  Vestry,  Boberi  Voss, 

Solicitor  for  the  London  School  Board,  C,  E, 
Mortimer, 


May  la. 


Q.  B.  Div.  1 

(Wright  and  Collins,  JJ.) ) 

Dbuby  v.  Abmy  knd  Navy  Co-opbeativb  Society 
(Lucited).  (a.) 

Metropolis  —  Building — Party  wall — Wall  extending 
above  adjoining  building — Wall  dividing  a  building 
of  the  warehouse  class  extending  to  more  than  250,000 
cubic  feet^ London  Building  Ad,  1894  (57  &  58  Vid, 
c,  ccxtii,),  ss.  59  (1),  75. 

By  the  London  Building  Act,  1894,  s.  75,  U  is  enacted 
that  buildings  of  the  toarehouse  doss  above  ajcertain  site 
shall  be  divided  by  party  ivalls. 

Held,  that  it  was  not  intended  that  a  wall  which  uxu 
a  party  wall  for  the  purposes  of  the  section  up  to  a 
certain  height  should  necessarily  continue  to  be  a  party 
wall  above  thai  height,  so  as  to  be  subject  as  to  the  upper 
portion,  to  the  provisions  of  the  Act  with  regard  to  party 
walls. 

Case  stated  by  a  metropolitan  police  magistrate. 

An  information  was  filed  against  the  respondents 
for  erecting  a  building  without  regard  to  the  prori- 
sions  of  sections  54  (3)  and  77  (3)  of  the  London 
Building  Act,  1894. 

Section  75  provides  (inter  alia)  as  follows :  "  Bxoept 
as  in  this  section  provided,  no  building  of  the  ware- 
house class  shall  extend  to  more  than  250,000  oahic 
feet  unless  divided  by  party  walls  in  such  manner  that 
no  division  thereof  extend  to  more  than  250,000  cubic 
feet." 

Section  54  (3)  provides  that  *'  an  opening  shall  not 
be  made  in  any  party  wall  except  in  accordance  with 
the  provisions  ot  this  Act  in  relation  thereto." 

Section  77  (3)  provides  that  an  opening  shall  not  be 
made  in  any  party  wfdl  or  in  ^o  external  walls 
dividing  buildmgs  which,  if  taken  together,  would 
extend  to  more  than  250,000  cubic  feet  except  under 
certain  conditions  mentioned  in  the  Act  as  to  the  sixe 
of  the  opening  and  the  contrivances  for  dosing  it. 

The  building  complained  of  was  of  the  warehouse 
class,  and  extended  to  657,408  cubic  feet  It  was 
divided  by  two  party  walls  in  accordance  with  the 
provisions  of  section  75.  One  portion  of  the  building, 
separated  by  a  party  wall  from  the  remaining  portion, 
extended  only  to  one  story,  while  the  rest  of  the 
buildinff  rose  above  it  and  extended  to  five  stories. 
The  wsol  separating  the  higher  from  the  lower  portion 
of  the  building,  as  to  that  part  of  it  which  extended 
to  the  first  story,  was  admitted  to  be  a  party  wall ; 
but  the  respondents,  maintaining  that  above  the  first 
story  the  wall  ceased  to  be  a  party  wall,  and  was 
therefore,  as  to  that  part  of  it,  not  subject  to  the  pro- 
visions of  the  Act,  made  openings  in  it  which  did 
not  comply  with  the  requirements  of  the  Act 

The  magistrate  dismissed  the  summons.. 

lotion  59  (1)  of  the  Act  is  as  follows:  '<  Every 
partv  wall  shall  be  carried  up  of  a  thickness  in  a 
building  of  the  warehouse  class  equal  to  a  thickness 
of  such  wall  in  the  topmost  story,  and  in  any  other 
building  of  8^in.  above  the  roof,  flat,  or  gutt^*  of  the 
highest  building  adjoining  thereto  to  such  a  height 
as  will  give  a  dutance  (in  a  building  of  the  war^ioQse 
class  exceeding  30ft  in  height)  of  at  least  3ft,  and  (in 
any  other  buildins)  of  15in.,  measured  at  right  angles 
to  the  slope  of'SieTOof  or  15in.  above  the  highest 
part  of  any  flat  or  gutter,  as  the  case  lAay  be.** 

Horace  Avory,  for  the  appellant — Section  59  (1) 
meant  that  a  party  wall  must  extend  three  feet  above 
the  highest  adjoining  building.  It  was  therefore  int- 
possible  for  a  wall  to  be  a  pofty  wall  as  to  its  lower 

(a.)  Beported  by  C.  G.  Wilbraham,  Esq.,   Bar- 
rister-at-Law. 
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party  and  not  a  party  wall  as  to  the  part  above. 
These  proyidons  as  to  party  walls  were  made  with  a 
▼iew  to  diminish  the  danger  from  fire.  There  was  a 
skylight  in  the  lower  buildinff ,  and  the  danger  of  fire 
spreading  from  the  lower  bouding  through  openings 
in  the  upper  part  of  the  dividing  wall  was  just  what 
the  Act  was  intended  to  obviate :  WesUm  v.  Arnold,  22 
W.  E.  284,  L.  E.  8  Ch.  App.  1084,  and  Knighi  v. 
Fursell,  27  W.  K.  817,  11  Ch.  D.  412. 

McOaU,  QX.  (B,  C.  Olen  with  him),  for  the  re- 
spondoits. 

Wright,  J.~The  magistrate  was  right  in  refusing 
to  oonvict.  There  were  substantially  the  same  enact- 
ments in  the  old  Metropolitan  Builaings  Acts,  and  it 
was  not  contended  that  the  decisions  under  those  Acts 
were  not  right.  This  was  a  building  extending  to 
more  than  250,000  cubic  feet. 

By  virtue  of  section  75  it  must  be  divided  by  what 
are  called  party  walls.  But  it  is  obvious  that  party 
wall  is  not  there  used  in   a  technical  sense.      The 

?uestion  is  whether  the  enactment  has  been  obeyed, 
t  has  been  obeyed  by  the  erection  of  dividing  walls. 
But  a  certain  part  of  the  building  is  carried  no  higher 
than  the  first  floor.  Up  to  that  point  the  walls  are 
properly  constructed  in  accordance  wi:h  the  Act. 
But  above  that  point  the  wall  has  been  pierced  with 
windows. 

Speaking  for  myself,  I  should  say  that  section  59 
docs  not  bear  the  construction  contended  for.  I 
do  not  think  it  was  intended  that  a  party  wall  should 
extend  above  the  highest  adjoining  ouilding.  Where 
a  man  builds  an  external  wall,  and  that  wall 
adjoins  his  neighbour's  house,  which  is  lower  than 
his  own,  so  as  to  become  a  party  wall,  it  ceases  to  be 
a  party  wall  above  the  lower  house. 

but  nere  the  point  arises  under  section  75,  and  the 
real  ground  of  my  decision  is  that  section  75  has  not 
the  uncertain  effect  of  making  a  wall  a  party  wall 
above  the  point  where  it  ceases  to  divide  two 
buildings. 

Collins,  J. — ^But  for  section  75  the  wall  in  ques- 
tion would  not  be  a  party  wall.  Mr.  Avory  says 
that  the  effect  of  that  section  is  to  constitute  the  wall 
a  party  wall.  Now,  I  think  if  we  are  considering 
what  is  to  be  treated  as  a  party  wall,  we  miist  m 
guided  bythe  definition  of  a  party  wall  given  in  sec- 
tion 5.  The  true  definition,  according  to  that  section, 
is  a  wall  which  separates  the  buildings  of  adjoining 
owners. 

Mr.  Avory  relies  on  section  59,  and  says  that  that 
makes  a  party  wall  continue  to  be  a  party  wall  up  to 
its  full  height.  The  decision  in  Weston  v.  Arnold  is  a 
deoision  that,  apart  from  legislative  enactment,  there 
is  no  presumption  that  a  wall  which  is  a  party  wall  is 
a  party  wall  as  to  its  whole  height.  But  Mr.  Avory 
returns  to  section  59,  and  sa^  that  that  does  carry 
up  the  party  wall  as  such  to  its  full  height.  That  is 
not  the  case.  All  that  the  section  means  is  that  a 
party  wall  shall  be  carried  up  to  a  certain  height.  So 
far  as  a  wall  is  a  party  wall  it  must  comply  with  the 
statute,  but  so  far  as  it  is  not,  it  is  not  fettered  by  the 
statate.  You  must  first  find  out  if  the  wall  is  a  party 
walL  We  are  not  bound  by  reason  of  section  59  to 
say  that  this  wall  or  that  is  a  party  wall,  when  in 
itJot  it  is  an  external  wall. 

Appeal  dumisied, 

SoUdtor  for  the  appellant,  Blaxland. 

Solicitors  for  the  respondents,  Tyrrell^  Lewis,  tk 
Broadbeni. 
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Inland  revenue — Income  tax — Foreign  trade — Agents  in 
United  Kingdom — Agent  "  having  the  receipt  ojf  profits 
or  gains  " — Assessment  of  agent  in  name  of  principal 
resident  abroad— Income  Tax  Act,  1842  (5  <fc  6  Vict, 
c,  35),  ss.  41  and  ^^^Income  Tax  Act,  1853  (16  ik  17 
Vict.  c.  34),  s.  2,  schedule  D, 

A  foreign  wine  merchant  carrying  on  business  at' 
Bheims  employed  agents  in  this  country  to  canvass  for 
orders  to  he  forwarded  to  him  for  execution  if  he 
thought  fit.  Upon  acceptance  of  the  order  the  principal 
invoiced  the  goods  in  his  name  to  the  customer  and 
delivered  them  on  board  at  Bheims  at  the  expense  and 
risk  of  the  customer.  The  amounts  due  were  usually 
forwarded  direct  by  the  customer  to  the  principal,  but  in 
some  cases  received  by  the  agents. 

Held  (Lord  Morris  dissenting),  that  the  foreign  prin- 
a'pal  did  not  exercise  a  trade  in  the  United  Kingdom 
within  the  meaning  of  the  Income  Tax  Acts,  1842  and 
1853. 

Semble,  thai  in  section  41  of  the  Income  Tax  Act, 
1842,  the  words  '*  having  the  receipt  of  any  profits  or 
gains**  should  be  read  so  as  to  apply  to  the  words 
**  factor**  and  *' agent**  as  well  as  to  the  word 
**  receiver,** 

Decision  of  the  Court  of  Appeal,  43  W,  B,  184, 
[18951  I  Q,  B,"*!,  reversed. 

This  was  an  appeal  by  Messrs.  Orainger  from  an 
order  of  the  Court  of  Appeal  (Lord  Esher,  M.B.,  and 
Lopes  and  A.  L.  Smith,  L.J  J.),  reported  43  W.  B. 
184,  [1895]  1  Q.  B.  71,  aflarming  an  order  of  the  Divi- 
sional Court  (Mathew  and  Cave,  JJ.),  upon  a  spedal 
case  stated  under  43  &  44  Yict.  c.  19,  s.  59,  by  the 
Commissioners  for  the  General  Purposes  of  the 
Income  Tax  Acts  for  the  City  of  London. 

The  facts  are  stated  in  the  report  below,  and  also 
sufficiently  apjiear  in  the  judgments. 

Asquith,  Q,C„  and  Pyke,  Q,0.  {B,  M,  Bray  with 
them),  for  the  appellants. — M.  Boederer  does  not 
trade  **  within "  the  United  Kingdom,  though  he 
trades  **  with  "  the  United  Kingdom.  There  is  no 
contract  made  in  England  for  delivery  of  this  wine. 
It  is  delivered  in  France,  and  usually  payment  is 
made  in  France:  SiUley  v.  Attorney- General,  8  W.  B. 
71.  5  H.  &  N.  711;  Colauhoun  v.  Brooks,  38  W.  B. 
288,  l4  App.  Cas.  493.  The  appellants  are  not  agents 
for  the  purpose  of  income  tax  assessment  under 
section  41  of  the  Act  of  1842.  They  could  not  know 
what  the  profits  were,  and  have  not  the  means  of 
making  a  return.  See  sections  40  to  44  inclusive  and 
section  51  of  the  Act  of  1842,  and  the  earlier  Acts, 
39  Geo.  3,  c.  13;  43  Geo.  3,  c.  122 ;  and  46  Geo.  3,  c. 
65. 

Sir  B.  B.  Firday,  S,G,,  and  Danckwerts,  for  the 
respondent  (the  Surveyor  of  Taxes). — ^The  appellants 
carry  on  business  in  this  count^ :  Brampton  v. 
Beddoes,  11  W.  B.  268,  13  C.  B.  N.  S.  538;  TUchler 
V.  Apthorpe,  33  W.  B.  548,  52  L.  T.  N.  S.  814 ;  Pom- 
mery  v.  Apthorpe,  35  W.  B.  307.  56  L.  J.  Q.  B.  155 ; 
Werle  v.  Volquhoun,  36  W.  B.  613.  20  Q.  B.  D.  753 ; 
Erichsen  v.  Last,  30  W.  B.  301,  8  Q.  B.  D.  414.  The 
appellants  are  agents,  and  assessable :  Dowell's 
Income  Tax  Laws,  p.  129 ;  Oresham  Life  Assurance 
Society  v.  Styles,  41  W.  B.  270,  [1892]  A.  C.  309. 

(a.)  Beported  b^  Cha&les   H.  Grafton,  Esq., 
-at-lAw. 
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House  of  Lobds. 


GBAIKOER  v.  Gk)UOH. 


House  of  Lo&ds. 


Aaquith,  Q,0,,  replied. 

The  House  took  time  for  consideration. 

Lord  Hebsohbll. — ^The  appellants  are  wine  iner- 
ohants,  oariying  on  business  in  the  City  of  London. 
They  act  as  agents  in  this  country,  for  certain 
purposes  which  will  require  careful  consideration, 
for  Louis  Roederer,  a  wine  merchant,  whose  chief 
place  of  business  is  at  Rheims,  in  the  Republic 
of  France.  Two  questions  arise  for  determination — 
first,  whether  Roederer  exercises  any  trade,  employ- 
ment, or  vocation  within  the  United  Kingdom ;  and 
next,  whether,  if  so,  he  is  liable  to  be  assessed  to  the 
income  tax  in  the  name  of  the  appellants  as  being 
his  agents  within  the  meaning  of  section  41  of  5  &  6 
Vict.  c.  35. 

The  first  step  to  be  taken  is  to  ascertain  with 
accuracy  what  are  the  facts  in  the  present  case.  I 
say  this  because  one  of  the  learned  judges  in  the 
Court  of  Appeal  expressly  relied  on  the  fact  that  con- 
tracts were  habitually  made  in  tbis  country  by 
Roederer,  and  another  member  of  the  court  seems  to 
have  regarded  the  finding  in  the  case  that  '*  the 
appellants  are  agents  in  Ghreat  Britain  for  the  sale  of 
L.  Roederer*s  wine"  as  involving  a  finding  that 
sales  by  Roederer  took  place  m  this  country. 
Standing  by  itself,  the  finding  would  probably  have 
this  meaning.  But  it  does  not  stana  alone.  The 
whole  of  the  facts  found  must  be  considered  in  con- 
junction with  one  another,  as  well  those  in  the 
amended  as  in  the  original  case.  The  nature  of  the 
appellants*  agency  is  plain  enough.  They  canvass 
for  orders  for  Roederer's  wine,  and  receive  a  commis- 
sion on  all  orders  from  Ghreat  Britain,  if  executed. 
The  functions  of  the  sub-agents  whom  thev  appoint 
are  the  same.  When  orders  are  received  they  **  are 
transmitted  by  the  appellants  to  Louis  Roederer  at 
Rheims,  and  he  exercises  his  discretion  as  to  executing 
the  said  orders.**  This  is  the  statement  in  the 
original  case.  In  the  amendment  it  is  stated  that 
*'  orders  are  sought  by  them  as  agents  on  behalf  of 
Louis  Roederer  as  their  principal,  that  such  orders 
are  given  by  customers  to  Messrs.  Qrainger  &  Son 
and  received  by  them,  but  the  appellants  allege  t^at 
the  said  Louis  Roederer,  in  his  arrangement  with 
them  as  his  agents,  has  reserved  a  right  to  reject  any 
particular  order.'*  The  commissioners  add  that,  in 
their  opinion,  this  right  is  in  fact  mtended  to  protect 
Roederer  in  cases  where  there  is  doubt  as  to  the 
pecuniary  position  of  the  customer  giving  tiie  order, 
and  that  no  special  notice  is  given  to  the  customer  of 
the  right  so  reserved.  The  commissioners  appended 
to  the  amended  case  certain  documents  produced  by 
the  appellants  as  specimens  indicative  of  the  manner 
and  style  of  business  transacted  by  them  on  behalf  of 
Louis  Roederer.  One  of  them  is  an  order  addressed 
to  the  appellants.  It  commences,  '*  Please  ship  per 
G.  &  J.  Porter,**  and  then  specifies  certain  quan- 
tities and  descriptions  of  Roederer's  wine.  The 
a{)pellants  in  reply  to  this  write :  *'  In  compliance 
with  your  obliging  order  of  yesterday,  we  shaU  have 
much  pleasure  in  requesting  L.  Roederer  to  ship  for 
your  account,  through  Messrs.  G.  &  J.  Porter,  of 
Calais,**  the  wine  specified.  Taking  the  findings 
together,  I  think  it  clear  that  no  contracts  to  s^ 
wine  were  ever  made  by  the  appellants  on  behalf  of 
Roederer.  All  that  they  did  was  to  transmit  to  him 
the  orders  received,  and  until  he  had  agreed  to  com- 

ey  or  complied  with  them  there  was  no  contract, 
e  was  under  no  obligation  to  the  persons  giving  the 
orders  to  the  appellants  to  execute  any  one  of  them. 
I  think  the  statement  in  the  original  case  was, 
ha ving  \  regard  to  the  documents,  a  perfectly  cor- 
rect one,  and  that  it  is  not  accurate  to  speak 
of  Roederer's  having  reserved  to  himself  a  right  to 


reject  any  particular  order.      An  order  given  to  a 
merchant  for  the  supply  of  goods  does  not  of  itself 
create  any  obligation.    Until  something  is  done  by 
the  person  receiving  the  order  which  amounts  to  an 
acceptance  there  is  no  contract.    It  is  clear  that  the 
appmlants  in  receiving  an  order  did  not  accept  or  pur- 
port to  accept  it  on  Roederer*s  behalf  so  as  to  consti- 
tute a  contract,  and  that  they  had  no  authority  so  to 
do.    The  learned  Solicitor-General  in  his  argument 
for  the  Crown  did  not  contend  that, any  contncti 
were  made  in  this    country  by    Roederer,    either 
personally  or  through  his  agents ;  indeed,  he  admitted 
the  contrary.    Mr.  Danckwerts  did  argue  that  there 
were  such  contracts.    His  argument  was  an  ingenioos 
one.    He  called  attention  to  certain  price  lists  which 
were  distributed  by  the  appellants  amongst  persons 
likely  to  give  orders,  and  contended  that  as  soon  as 
an  order  was  given  to  them  by  a  person  receiving  one 
of   those  lists   a    contract  to    supply  the  specified 
quantity  at  the  price  named  in  the  list  was  complete, 
subject  only  to  a  right  on  the  part  of  Roederer  to  dis- 
avow it.    I  think  it  impossible  to  accede  to  this  con- 
tention.   In  my  opinion  this  would  not  be  understood 
by  anyone  in  the  trade  to  be  the  effect  of  giving  an 
order  for  goods  specified  in  such  a  price  hst.    The 
transmission  of  such  a  price  list  doee  not  amount  to 
an  offer  to  supply  an  unlimited  quantity  of  the  wine 
described,  at  the  price  named,  so  that  as  soon  as  an 
order  is  given  there  is  a  binding  contract  to  supply 
that  quantity.    If  it  were  so,  the  merchant  might 
find  himself  involved  in  any  number  of  contractoal 
obligations  to  supply  wine  of  a  particular  description 
which  he  would  be  quite  unable  to  carry  out,  his 
stock  of  wine  of  that  description  being  necessarily 
limited.    I  entertain,  I  confess,  a  very  dear  opinion 
that  the  Solicitor- General  was  quite  right  in  arguing 
the  case  on  the  assumption  that  no  sales  were  made  in 
this  countr}'.     Taken  in  connection  with  the  facts 
stated,  I  tnink  the  finding  that  the  appellants  "are 
agents  in  Ghreat  Britain  for  the  sale  *'  of  Roederer's 
wine  means  no  more  than  this — ^that  they  are  engaged 
by  him  to  canvass  for  custom,  to  seek  to  obtain  from 
persons  in  this  country  orders  for  his  wine. 

The  wine  is  sold  to  the  customers  as  it  lies  in 
Rheims  cellar  or  pris  en  cave.  The  customer  pays  the 
cost  of  packing  and  carriage  from  the  oeliars,  and 
takes  all  risk.  The  delivery  to  the  purchaser,  there- 
fore, takes  place  in  France.  The  wine  is  invoiced  to 
the  purchaser  in  Roederer's  name  as  vendor,  the 
invoice  being  sent  to  the  appellants,  and  by  them 
transmitted  to  the  purchaser. 

Tho  amounts  due  in  respect  of  the  wines  sold  are 
sometimes  collected  by  the  appellants  on  behalf  of 
Roederer,  and  sometimes  remitted  direct  to  him. 
When  the  payments  are  made  to  the  appellants  lu 
cash,  or  in  cbeques  on  London  banks,  cashed  by  them, 
the  moneys  so  received  are  credited  to  Roederer 
against  the  amount  of  the  commission  due  to  than 
snd  charges  incurred  by  them  on  his  behalf. 

Taking  it  to  be  the  fact,  as  in  my  opinion  it  un- 
doubtedly is,  that  contracts  for  the  sale  of  wine  are 
not  made  by  Roederer  in  this  country,  and  that  the 
delivery  by  him  to  purchasers  always  takes  place  in 
France,  it  appears  to  me  that  the  case  differs  widely 
from  any  that  have  hitherto  been  decided.  In  aU 
previous  cases  contracts  have  been  habitually  nsade 
in  this  country.  Indeed,  this  seems  to  have  been 
regarded  as  the  principsl  test  whether  trade  was 
being  carried  on  in  this  country.  Thus  in  EHckten 
V.  Last  the  present  Master  of  the  Rolls  aaid : 
'*  The  only  thing  which  we  have  to  decide  is  wheUier, 
upon  the  facts  of  this  case,  this  company  carry  on  a 
profit- earning  trade  in  this  country.  I  should  say 
that  whenever  profitable  contracts  are  habitoalij 
made  in  England  by  or  for  foreigners  with  peraofis 
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in  Englftnd,  beoaiuie  they  are  in  England,  to  do  some- 
thing for  or  supply  something  to  those  persons,  such 
foreigners  are  exercising  a  profitable  trade  in 
Enguind,  even  though  eve^thinff  to  be  done  by  them 
in  order  to  fulfil  the  contracts  is  done  abroad.*' 

All  that  the  appellants  have  done  in  this  country 
on  behalf  of  Boeoerer  has  been  to  canvass  for  orders, 
to  transmit  to  him  those  orders  when  obtained,  and 
in  some  cases  to  receive  payment  on  his  behalf. 
Beyond  this  he  has  done  noming  in  tJbis  country,  either 
personally  or  bv  agents.  Does  he,  then,  exercise  his 
trade  within  tne  United  Kingdom  P  It  has  been 
sometimes  said  that  it  is  a  question  of  fact  whether 
a  person  so  exercises  his  trade.  In  a  sense  this  is 
true ;  but  in  order  to  determine  the  question  in  any 
particular  case  it  is  essential  to  form  an  idea  of  the 
elements  which  constitute  the  exercise  of  a  trade 
within,  the  meaning  of  the  Act  of  Parliament.  In 
the  first  place,  I  think  there  is  a  broad  distinction 
between  trading  with  a  country  and  carrying  on  a 
trade  within  a  country.  Many  merchants  and 
manufacturers  export  their  goods  to  all  parts  of  the 
world,  yet  I  do  not  suppose  anyone  would  dream  of 
saying  that  they  exercise  or  carry  on  their  trade  in 
every  country  in  which  their  goods  find  customers. 
When  it  is  said,  then,  that  in  the  present  case 
England  is  the  basis  of  the  business,  that  the  wine 
was  to  be  consumed  here,  and  that  the  biisiness  done 
would  remain  undone  but  for  the  existence  of  the 
customers  in  England,  I  cannot  accept  this  as  proof 
that  Boederer  carries  on  his  trade  in  this  country. 
It  would  equally  prove  that  every  merchant  carries  on 
business  in  every  country  to  which  his  goods  are 
exported.  Moreover,  the  proposition  would  be  just 
as  true  if  English  customers  gave  their  orders  per- 
sonaUy  at  Bheims.  Something  more  must  be 
neceesaiy  in  order  to  constitute  the  exercise  of  a 
trade  within  this  country.  How  does  a  wine 
merchant  exercise  his  trade  P  I  take  it,  by  making  or 
buying  wine  and  selling  it  again  with  a  view  to 
profit.  If  all  that  a  merchant  does  in  any  particular 
country  is  to  solicit  orders,  I  do  not  tlunk  he  can 
reasonably  be  said  to  exercise  or  carry  on  his  trade  in 
that  country.  What  is  done  there  is  only  ancillary 
to  the  exercise  of  his  trade  in  the  country  where  he 
buvs  or  makes,  stores,  and  sells  his  goods.  Indeed, 
I  do  not  think  it  was  contended  that  the  solicitation 
of  custom  in  this  country  by  a  foreign  merchant 
would  in  all  cases  amount  to  an  exercise  by  him  of 
his  trade  '* within"  this  country.  The  learned 
counsel  shrank  from  maintaining  that  if,  for  example, 
he  sought  custom  only  by  sending  circulars  to 
persons  residing  here,  or  advertised  in  British  news- 
papers, he  could  on  that  account  be  said,  within  the 
meaning  of  the  statute,  to  be  exercising  his  trade  in 
this  country.  They  relied  on  the  circumstance  that 
he  had  anpointed  agents  in  this  country  who 
regularly  solicited  and  received  orders  and  transmitted 
them  to  Boederer.  If  in  each  case  the  other  dr- 
comstances  are  the  same,  the  contract  of  sale  being 
made  abroad  and  the  d^very  taking  place  there,  I 
find  myself  quite  unable  to  (see  how  the  mode  in 
which  orders  are  solicited  and  obtained,  whether  by 
an  agent  or  by  circulars  or  advertisements,  can  make 
the  dmerence  and  cause  the  trade  in  the  one  case  to 
be  exercised,  and  in  the  other  not  to  be  exercised, 
within  this  country.  If  the  mere  employment  by  a 
foreign  merchant  of  an  agent  to  solicit  and  to  transmit 
orders  does  not  amount  to  an  exercise  of  his  trade  in 
this  country,  I  do  not  think  that  it  becomes  an 
exercise  of  his  trade  here  if,  in  addition,  the  agent  in 
Bome  cases  receives  the  price  of  the  goods  sold  for 
transmission  to  his  principal ;  still  less  does  it  appear 
to  me  material  that  in  the  London  Post  Office 
J>irectory  there  was  inserted  by  the  authority  and 


with  the  knowledge  of  Grainger  &  Son,  "  Boederer, 
Louis,  Bheims,  champagne  merchants  (Grainger  & 
Son,  agents,  21,  Mindng-laneV" 

For  these  reasons  I  have  come  to  the  conclusion 
that  the  taxing  section  does  not  apply  in  the  present 
case.  This  view  renders  it  unnecessary  to  decide  the 
question  whether  the  appellants  are  agents  within  the 
meaning  of  section  41  of  5  &  6  Yict.  But  I  must  say 
that,  as  at  present  advised,  I  cannot  adopt  the  view 
that  the  words  *'  having  the  receipt  of  any  profits  or 
gains  "  control  the  word  *'  receiver  "  only,  and  not 
the  words  "factor"  and  "agent."  The  word 
"  agent"  obviously  cannot  extend  to  every  agent  for 
whatever  purpose  he  may  be  employed,  as,  for 
example,  to  an  advertising  agent.  This  was  felt  by 
Cave,  J.,  who  said  that  it  meant  an  a^ent  "for  the 
purpose  of  exercising  the  trade  in  question,  if  it  was 
a  trade."  But  if  the  word  "  agent"  must  be  in  some 
way  controlled,  why  introduce  words  for  the  purpose, 
instead  of  treating  it  as  controlled  by  the  words 
which  follow,  and  which  may  not  only  be  made  to 
control  it  without  doing  any  violence  to  the  langua^^e 
used,  but  seem  to  me  to  be  naturally  applicable  to  it, 
especially  on  a  consideration  of  all  the  terms  of  the 
section  P  At  the  same  time,  I  am  not  disposed  to  put 
so  narrow  a  construction  on  the  section  as  was  con- 
tended for  by  the  appellants.  In  the  case  of  a  trade 
exercised  in  this  country,  I  think  any  agent  who 
received  for  the  foreigner  exercising  such  trade 
moneys  which  included  trade  profit  would  be  within 
the  provisions  of  section  41. 

It  was  said  that  if  Mr.  Boederer  was  not  liable  to 
income  tax  in  this  case,  it  would  give  foreigners  an 
unfair  advantage  over  British  traders.  This  does  not 
appear  to  me  to  be  the  case.  I  do  not  think  such 
considerations  can  legitimately  influence  our  decision; 
but  if  they  are  to  be  introduced,  I  think  it  would  be 
much  more  prejudicial  to  British  traders  if  we  were  to 
lay  down  that,  though  the  sale  and  delivery  of  their 
goods  takes  place  in  this  country  only,  they  cany  on 
Business  in  every  country  from  wluch  they  obtain 
orders  for  their  goods  through  solicitation  by  an  agent, 
or,  indeed,  in  any  other  way ;  for  I  do  not  think  it 
can  logically  or  reasonably  make  any  difference  in 
principle  what  the  method  of  soliciting  custom 
may  be. 

I  think  the  appeal  should  be  allowed,  with  costs 
both  here  and  in  tne  court  below. 

Lord  Watson.  — ^This  appeal  raises  two  questions  upon 
the  construction  of  the  Income  Tax  Acts.  Did  Louis 
Boederer,  who  is  a  champagne  merchant  residing  and 
carrying  on  business  in  France,  during  the  years  1884, 
1885,  1886,  exercise  his  trade  in  this  country,  within 
the  meaning  of  Schedule  D  of  the  Act  of  1853  P  If 
so,  did  the  appellants,  Grainger  &  Son,  act  during 
that  period  as  his  agents,  in  such  sense  as  to  make 
them  answerable,  under  section  41  of  the  Act  of  1842, 
for  doing  everything  necessary  in  order  to  the  assess- 
ment and  payment  of  duty  upon  the  profits  or  gains 
arising  from  the  exercise  of  his  trade  within  the 
United  Kingdom  P  The  facts  upon  which  the  answers 
to  be  given  to  these  questions  depend  have  been  stated 
by  the  rtommissioners  of  Taxes  for  the  City  of 
London,  in  a  special  case  which  was  amended  by 
them  upon  a  remit  from  the  Queen's  Bench  Division. 

Louis  Boederer  supplies  large  quantities  of  cham- 
pagne from  his  cellars  at  Bheims  to  consumers  in  the 
United  Kingdom.  He  has  no  place  of  business  in 
this  country,  and  keeps  no  stock  of  wine  here,  either 
by  himself  or  by  an  agent.  During  the  three  years 
for  which  income  tax  is  claimed  his  name  was 
inserted  in  the  London  Post  Office  Directory,  under 
the  head  "Trades,"  in  these  terms:  "Boederer, 
Louis,  Bheims,  champagne  merchant  (Grainger  ^ 
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Son,  agents),  21,  Mincing-lane,  E.G.,"  that  being 
the  address  of  the  appellants,  who  carried  on  business 
as  wine  merchants  on  their  own  account,  and  also 
acted,  during  the  period  in  question,  as  his  agents. 
Beyond  receiving  payment  in  cash  or  bills  on  account 
of  Louis  Eoederer,  as  will  be  presently  noticed,  the 
appellants'  agency  was  limited  to  soliciting  orders 
for  champagne,  either  by  themselves  or  through 
sub' agents  who  were  appointed  by  them.  These 
orders,  when  received,  were  not  accepted  by  the 
appellants,  who  had  no  authority  to  that  effect,  but 
were  transmitted  by  them  to  Louis  Koederer  at 
Bheims,  who  invariably  reserved  the  right  to  reject 
any  order  forwarded  to  him.  The  necessary  result 
of  that  course  of  dealing  was  that  until  Boederer 
had  accepted  the  order  there  was  no  contract  which 
could  bind  him  or  afford  a  right  of  action  against 
him  to  the  person  who  gave  it. 

When  an  order  was  accepted,  the  wines  were 
packed  in  Bheims  at  the  expense  of  the  customer,  to 
whom  they  were  then  forwarded  direct,  at  his  cost 
and  risk.  An  invoice  was  made  out  at  Bheims, 
charging  the  price  of  the  wine,  according  to  current 
lists  furnished  to  the  customer  by  the  appellants, 
together  with  expenses  of  packing,  &o.,  wluch  was 
sent  to  the  appellants  for  transmission  to  the 
customer.  Each  invoice  contained  a  slip,  requesting 
those  customers  who  preferred  paying  by  bill  or 
cheque  on  Paris  to  have  these  drafts  made  out  to 
their  own  order,  hnd  then  to  indorse  them  to  Louis 
Boederer,  so  as  to  enable  him  to  identify  each 
remittance  with  the  customer  who  sent  it. 

The  appellants  were  remunerated  for  these  services 
by  a  commission  upon  the  orders  which  they 
procured.  In  some  cases  customers  of  Louis  Boederer 
made  payment  to  them  in  cash ;  but  the  money  thus 
received  by  them  rarely  exceeded  the  sum  due  to 
them  as  commission,  and  then  only  to  a  smeJl 
amount.  The  appellants  also  received  English  and 
foreign  drafts  and  cheques  in  favour  of  Louis 
Boederer,  for  which  they  gave  acknowledgments  to 
the  customer.  These  drafts  and  cheques  were 
forwarded  by  them  to  Louis  Boederer,  who  then  sent 
a  receipt  direct  to  the  customer. 

These  facts  appear  to  me  to  raise  a  question  in 
regard  to  the  nature  of  the  trading  connection 
between  Louis  Boederer  and  his  customers  in  the 
United  Kingdom  which  is  not  covered  by  any 
previous  decision.  Li  Tuehler  v.  Apthorpe  and  in 
Pommery  v.  Apthorpe  the  foreign  wine  merchant 
traded  in  this  country  through  an  English  agent, 
who  sold  his  wine  in  England  and  received  the  price, 
making  delivery  to  the  buyer  either  from  the  stock 
which  had  been  sent  to  him  by  his  principal  or  by 
directing  a  consignment  to  be  sent  from  Bheims.  In 
Werle  v.  Colquhoun  the  decision  of  the  Court  of 
Appeal  was  based  upon  the  express  ground  that  the 
foreign  wine  merchant  exercised  his  trade  in  England 
by  making  contracts  there  for  the  sale  of  his 
champagne  through  his  English  agent.  Erichsen  v. 
Last^  although  it  did  not  relate  to  the  wine  trade, 
was  a  decision  of  the  same  class.  The  telegraph 
company  whose  profits  were  assessed  to  income  tax 
had  its  principal  seat  of  business  in  Copenhagen ;  but 
it  had  offices  and  agents  in  various  parts  of  the 
United  Kingdom,  where  its  agents  made  contracts 
for  the  transmission  of  messages  through  its  wires, 
and  received  payment  for  sending  them.  I  agree 
with  the  opinion  expressed  in  that  case  by  the  present 
Master  of  the  Bolls,  that  whenever  a  foreigner,  either 
by  himself  or  through  a  representative  in  this 
country,  **  habitually  does,  and  contracts  to  do,  a 
thing  capable  of  producing  profit  and  for  the 
purpose  of  producing  profit,  he  carries  on  a 
trade  or  business";   and  that  the  profits  or  gains 


arising  from  these  transactions  in  the  United  King- 
dom are  liable  to  income  tax. 

There  is,  in  my  opinion,  a  very  broad  distinotiOn 
between  the  case  of  a  foreigner  making  contracts  in 
England  with  his  English  customers  for  the  sale  of 
his  wines,  either  personally  or  through  a  representa- 
tive, and  the  case  of  his  making  similar  contracts 
with  these  customers  in  his  own  country.  In  the 
present  instance  the  orders  forwarded  to  Ix>uis  Roe* 
derer  were,  in  law,  nothing  more  than  offers  to  pnr- 
chase  until  the  contract  between  him  and  each  offerer 
was  completed  by  his  acceptance  at  Bheims ;  and  he 
fulfilled  his  part  of  the  contract  by  making  delivery 
of  the  wine  sold  to  the  purchaser,  and  at  the  purchaser's 
risk,  in  Bheims.  The  trade  of  Louis  Boederer  consists 
in  the  sales  of  his  champagne,  and  it  is  from  these  sales 
that  his  profits  or  gains  are  derived.  Accordingly,  the 
first  and  main  question  to  be  considered  in  this  appeal 
is,  whether  that  which  was  actually  done  within  tlie 
United  Kingdom  in  relation  to  and  for  the  promo- 
tion of  his  business  by  Louis  Boederer,  or  by  the 
appellants  on  his  behalf,  amounts  to  an  exercise  of 
his  trade  within  the  meaning  of  schedule  D. 

There  may,  in  my  opinion,  be  transactions  by  or 
on  behalf  of  a  foreign  merchant  in  this  country  so 
intimately  connected  with  his  business  abroad  that 
without  ti)em  it  could  not  be  successfully  carried  on, 
which  are  nevertheless  insufficient  to  constitute  an 
exercise  of  his  trade  here  within  the  meaning  of 
schedule  D.  In  illustratioji  of  that  view  I  may  refer 
to  Sulley  V.  AUomey-Generaly  which  was  decided  in 
the  Exchequer  Chamber  by  no  less  than  six  very 
eminent  judges.  An  American  firm  carried  on  a 
business  in  New  York,  which  consisted  in  the  re-sale 
there  of  goods  purchased  on  their  accoimt  in  England. 
One  of  the  partneis,  who  resided  in  Nottingham, 
bought  the  goods  required  by  the  firm,  and  paid  for 
them  with  money  remitted  to  him  from  New  York. 
It  was  held,  in  these  circumstances,  that  the  firm  did 
not  exercise  its  trade  in  the  United  Kingdom  in  soch 
sense  as  to  bring  its  profits  within  the  scope  of  the 
Income  Tax  Acts.  One  reason  assigned  for  the 
decision  was  that  the  firm's  transactions  here  did  not 
involve  any  profits  or  gains,  which  were  wholly 
dependent  upon  the  re-sales  effected  by  the  firm  on 
the  other  side  of  the  Atlantic.  The  learned  jadses 
recognized  the  principle  that  purchasing  stock  in  this 
country  with  the  view  of  trading  in  it  elsewhere  does 
not  of  itself  constitute  an  exf^rcise  of  the  trade  in  the 
United  Kingdom,  when  that  department  of  the  busi- 
ness from  which  profits  or  gains  are  directly  realized 
is  carried  on  in  another  country. 

If  any  substantial  distinction  could  be  drawn 
between  canvassing  through  agents  in  this  country 
for  orders  which  are  sent  to  Bheims  for  acoeptanoe  or 
rejection,  and  systematic  purchase  of  goods  in  the 
English  market  for  the  purpose  of  trading  with  them 
in  America,  I  am  disposed  to  think  that  the  dis- 
tinction would  not  be  imfavourable  to  the  contention 
of  the  present  appellants.  There  is  no  substantial 
difference  between  obtaining  orders  for  wines  accord- 
ing to  the  method  pursued  by  Louis  Boederer,  and 
attracting  customers  to  Bheims  by  advertising  and 
sending  circulars  to  the  trade  in  England.  Soc^ 
things  are  done  by  British  merchants  in  foreign 
countries,  and  are  also  done  by  foreign  merchants  in 
Britain,  in  the  interest  and  for  the  promotion  ol 
their  home  business.  If  their  business  consista,  as 
that  of  Louis  Boederer  does,  in  the  sale  of  wines  or 
other  merchandise,  neither  the  British  nor  the  foreign 
merchant  can,  in  my  opinion,  be  said  to  exercise  his 
trade  beyond  the  limits  of  his  own  country,  so  loo^ 
as  all  contracts  for  the  sale  of  their  goods,  and  aO 
deliveries  to  the  purchaser,  are  made  within  these 
limits. 
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The  fmot  that  some  payments  were  made  in  cash  to 
the  appellants,  and  that  they  also  received  and 
forwarded  drafts  indorsed  to  Louis  Boederer  by 
buyers  of  his  champagne,  although  it  might  have 
be^  of  importance  if  he  had  exercised  his  trade  in 
this  counti^,  does  not  appear  to  me  to  have  a  material 
bearing  upon  the  question  already  discussed.  When 
a  trade  is  carried  on  in  a  foreign  countiy,  and  British 
customers  not  only  purchase  but  take  delivery  there, 
I  do  not  think  that  the  employment  of  an  English 
agent  to  collect  and  remit  tne  debts  due  to  him  by 
these  purchasers  can  be  regarded  as  an  exercise  of  his 
trade  m  this  country  by  the  foreign  merchant. 

I  am  therefore  of  opinion  that  your  lordships  ought 
to  reverse  the  judgments  of  the  Appeal  Court  and  of 
the  Queen's  Bench  Division,  and  to  find  and  declare 
that  Lonis  Boederer  did  not,  in  the  years  1884,  1885, 
and  1886  exercise  his  trade  in  the  United  Kingdom. 
Li  that  view  it  becomes  unnecessary  to  consider  the 
question  whether  the  appellants,  as  his  agents,  are 
responsible,  in  terms  of  section  41  of  the  Act  of  1842. 
But,  having  heard  a  full  argument  upon  the  point,  I 
deeire  to  say  that  I  am  not  prepared  to  hold  with  the 
learned  judges  in  the  courts  below,  that  the  words 
"  having  the  receipt  of  any  profits  or  gains,"  as  they 
occur  in  that  clause,  refer  only  to  a  "  receiver."  The 
context  of  the  Act  appears  to  me  to  indicate  that 
they  ought  to  be  read  as  applicable  to  each  and  all  of 
the  persons  enumerated. 

Lord  Macnaohten. — I  have  had  an  opportunity  of 
considering  the  judgments  which  have  already  been 
delivered  by  my  noble  and  learned  friends,  and  I 
have  nothing  to  add  except  that  I  concur  in  the 
motion  proposed,  and  for  the  reasons  which  have 
been  stated. 

Lord  Morris. — I  am  of  opinion  that  the  judgment 
of  the  Court  of  Appeal,  affirming  the  judgment  of  the 
Queen's  Bench  Division,  should  be  affirmed.  It  is 
unnecessary  for  me  to  repeat  all  the  facts  of  the  case. 
The  first  and  main  question  is,  Did  Louis  Boederer 
exercise  a  trade  in  England?  There  can  be  no 
definition  of  the  words  **  exercising  a  trade."  It  is 
only  another  mode  of  expressing  "  carrying  on  a 
bunness  "  ;  but  it  certainly  carries  with  it  the  mean- 
ing that  the  business  or  tiade  must  be  habitually  or 
systematically  exercised,  and  that  it  cannot  apply  to 
isolated  transactions.  There  is  no  special  legal  mean- 
ing to  the  words  *'  exercising  a  trade,"  and  it  must  be 
considered  with  regard  to  what  would  be  its  ordinary 
or  popular  meaning,  and  that  must  in  each  case 
depena  on  the  facts  of  that  particular  case ;  and  we 
are  not  to  canvass  what  might  be  a  logical  outcome 
from  any  decision  when  it  is  the  facts  of  the  par- 
ticular case  that  are  solely  decided  on.  I  have  heard 
no  suggestion  of  any  plainer  or  more  intelligible 
meaning  for  the  words  *'  exercise  his  trade  "  than  the 
words  themselves  convey. 

Now,  the  leading  facts  of  the  case  are  :  Boederer  is 
an  extensive  wine  maker  at  Bheims,  in  France.  He 
ships,  and  for  years  has  shipped,  large  quantities  of 
champagne  to  England.  The  appellants  are  his 
agents  in  England.  The  offers  or  proposals  for  the 
purchase  of  Boederer's  wines  are  sought  for  and 
received  by  the  appellants,  from  customers,  as  such 
agents.  As  between  Boederer  and  tiie  appellants,  he 
reserves  the  right  to  reject  any  particular  order—a 
ri^ht  stated  in  the  case  as  intended  to  protect 
Boederer  in  cases  of  doubt  of  the  solvency  of  the 
customer.  No  special  notice  is  given  to  the  customer 
of  such  right  being  reserved.  The  invoices  of  the 
wine,  when  shipp^,  are  sent  by  Boederer  to  the 
appellants,  who  forward  them  to  the  customers. 
Direct  payments  by  draft  or  order  are  made  to 
Boederer  more  frequently  than  they  are  made  to  the 


appellants,  and  the  receipts  are  sent  by  Boederer 
direct  to  the  customers.  Exhibits  1,  2,  and  5  show 
the  mode  of  dealing.  Exhibit  5  gives  the  initiation 
of  the  transaction.  It  is  addressed  by  the  appellants 
to  the  proposed  customer,  and  states  they  are 
instructed  by  their  principal,  Boederer.  to  inform 
him,  &c.  It  then  goes  on  to  say  :  **  Mr.  L.  Boederer 
will  be  prepared  to  ship  champagne,"  and  solicits 
orders  for  the  wines  now  offered  by  Boederer  at  the 
prices  referred  to  in  an  accompan3dng  list. 
Boederer's  stamp  is  affixed  at  the  foot.  Exhioit  No. 
1  shows  an  order  addressed  to  the  appellants,  and 
requesting  shipment ;  while  exhibit  No.  2  gives  the 
reply  of  the  appellants  thus :  *'  In  compliance  with 
your  obliging  order  of  yesterday,  we  shall  have  much 
pleasure  in  requesting  Mr.  L.  Boederer  to  ship  for 
your  account,"  &c.  These  exhibits  thus  evidence  an 
offer  by  the  appellants,  as  the  a^ent  of  Boederer,  of 
wines  at  fixed  prices,  an  order  from  the  customer  for 
a  certain  quantity,  and  an  acceptance  by  the  appel- 
lants. There  is  thus  a  completed  contract  between 
the  customer  and  Boederer  through  his  agents,  the 
appellants,  controlled  perhaps  by  the  limit  of  authority 
given  by  Boederer  to  the  appellants,  which  limit  is 
unknown  to  the  customer.  The  question  in  this  case 
is  not  whether  the  customer  could  recover  from 
Boederer  on  any  breach  of  the  contract  by  reason  of 
the  limit  of  authority ;  but  whether,  as  a  matter  of 
fact,  Boederer  is  exercising  his  trade— in  other  words, 
carrying  on  business — in  England.  I  am  very  clearly 
of  opinion  on  the  facts  that  he  is  exercising  his  trade 
in  England,  and  I  consider  the  insertion  in  the  direc- 
tory is  a  most  material  and  important  fact ;  for  the 
appellants,  with  whom  we  are  dealing,  authorize  the 
statement  in  the  Post  Office  Directory,  under  the  head 
of  **  Trades,  Wine  Merchants,"  as  follows :  "Boederer, 
Louis,  Bheims,  champagne  merchant  (Qrainger  & 
Son,  agents),  21,  Mincmg-lane,  E.C."— an  averment 
by  the  appellants  that  ]£>ederer  carries  on  the  busi- 
ness of  a  wine  merchant  at  21,  Mincing-lane,  and 
that  they  are  his  agents  there.  On  the  facts  stated  in 
the  special  case  I  entertain  no  doubt,  as  the  Queen's 
Bench  Division  and  the  Court  of  Appeal  entertained 
no  doubt,  that  Louis  Boederer  exercised  his  trade  of 
a  wine  merchant  within  the  United  Kingdom,  to  wit 
in  London. 

On  the  other  question,  whether  the  appellants  were 
agents  within  the  terms  of  section  41  of  5  &  6  Vict, 
c.  35,  I  am  not  prepared  to  hold  that  the  words 
**  having  the  receipt  of  any  profits  or  gains  "  are 
applicable  only  to  their  immeaiate  antecedeut  word 
"receiver,"  and  are  not  applicable  to  the  word 
"  agent."  I  consider  they  are  applicable  to  and 
control  the  word  **a^ent"  as  well  as  the  word 
"  receiver,"  and  there  is  no  reason  why  an  agent 
should  be   chargeable  who   was  not  in  receipt  of 

I)rofits  or  gains ;  but  in  the  present  case  the  appel- 
ants  were  in  fact,  as  agents  of  their  principal 
Boederer,  in  receipt  of  moneys  which  included  profits 
and  gains ;  and  being  so  come  within  the  operation 
of  section  41  of  5  &  6  Yict.  c.  35. 

Lord  Davey. — I  am  of  opinion  that  this  appeal 
should  be  allowed,  for  the  reasons  which  have  been 
alroEidy  stated  by  your  lordships  who  first  addressed 
the  House;  and  were  it  not  that  we  are  differing 
from  the  court  below,  and  that  your  lordships  are  not 
unanimous,  I  should  not  find  it  necessary  to  add  any 
observations  of  my  own. 

The  question  is  whether,  on  the  facts  found  in  the 
origins!  and  amended  cases  stated  by  the  commis- 
sioners, Boederer  exercises  a  trade  within  the  United 
^ngdom  within  the  meaning  of  section  2,  schedule 
D,  of  the  Income  Tax  Act,  1853.  I  need  not  again 
analyze  in  detail  the  statementi  in  the  cases,  but  I 
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Son,  agents],  21,  Mincing-lane,  E.G.,"  that  being 
the  adcbess  of  the  appellants,  who  carried  on  business 
as  wine  merchants  on  their  own  account,  and  also 
acted,  during  the  period  in  question,  as  his  agents. 
Beyond  receiving  payment  in  cash  or  bills  on  account 
of  Louis  Eoederer,  as  will  be  presently  noticed,  the 
appellants*  agency  was  limited  to  soliciting  orders 
for  champagne,  either  by  themselves  or  through 
sub- agents  who  were  appointed  by  them.  These 
orders,  when  received,  were  not  accepted  by  the 
appellants,  who  had  no  authority  to  that  effect,  but 
were  transmitted  by  them  to  Louis  Koederer  at 
Bheims,  who  invariably  reserved  the  right  to  reject 
any  order  forwarded  to  him.  The  necessary  result 
of  that  course  of  dealing  was  that  until  Boederer 
had  accepted  the  order  there  was  no  contract  which 
could  bind  him  or  afford  a  right  of  action  against 
him  to  the  person  who  gave  it. 

When  an  order  was  accepted,  the  wines  were 
packed  in  Bheims  at  the  expense  of  the  customer,  to 
whom  they  were  then  forwarded  direct,  at  his  cost 
and  risk.  An  invoice  was  made  out  at  Bheims, 
charging  the  price  of  the  wine,  according  to  current 
lists  furnished  to  the  customer  by  the  appellants, 
together  with  expenses  of  packing,  &c.,  wMch  was 
sent  to  the  appellants  for  transmission  to  the 
customer.  Each  invoice  contained  a  slip,  requesting 
those  customers  who  preferred  paying  by  bill  or 
cheque  on  Paris  to  have  these  drafts  made  out  to 
their  own  order,  hnd  then  to  indorse  them  to  Louis 
Boederer,  so  as  to  enable  him  to  identify  each 
remittance  with  the  customer  who  sent  it. 

The  appellants  were  remunerated  for  these  services 
by  a  commission  upon  the  orders  which  they 
procured.  In  some  cases  customers  of  Louis  Boederer 
made  payment  to  them  in  cash ;  but  the  money  thus 
received  by  them  rarely  exceeded  the  sum  aue  to 
them  as  commission,  and  then  only  to  a  small 
amount.  The  appellants  also  received  English  and 
foreign  drafts  and  cheques  in  favour  of  Louis 
Boederer,  for  which  they  gave  acknowledgments  to 
the  customer.  These  drafts  and  cheques  were 
forwarded  by  them  to  Louis  Boederer,  who  then  sent 
a  receipt  direct  to  the  customer. 

These  facts  appear  to  me  to  raise  a  question  in 
regard  to  the  nature  of  the  trading  connection 
between  Louis  Boederer  and  his  customers  in  the 
United  Kingdom  which  is  not  covered  by  any 
previous  decision.  Li  Tischler  v.  Apthorpe  and  in 
Pommery  y.  Apthorpe  the  foreign  wine  merchant 
traded  in  this  country  through  an  English  agent, 
who  sold  his  wine  in  England  and  received  the  price, 
making  delivery  to  the  buyer  either  from  the  stock 
which  had  been  sent  to  him  by  his  principal  or  by 
directing  a  consignment  to  be  sent  from  Bheims.  In 
Werle  v,  Colquhoun  the  decision  of  the  Court  of 
Appeal  was  bMed  upon  the  express  ground  that  the 
foreign  wine  merchant  exercised  his  trade  in  England 
by  making  contracts  there  for  the  sale  of  his 
champagne  through  his  English  agent.  Erichsen  v. 
Lcistf  although  it  did  not  relate  to  the  wine  trade, 
was  a  decision  of  the  same  class.  The  telegraph 
company  whose  profits  were  assessed  to  income  tax 
had  its  principal  seat  of  business  in  Copenhagen ;  but 
it  had  offices  and  agents  in  various  parts  of  the 
United  Kingdom,  where  its  agents  made  contracts 
for  the  transmission  of  messages  through  its  wires, 
and  received  payment  for  sending  them.  I  agree 
with  the  opinion  expressed  in  that  case  by  the  present 
Master  of  the  Bolls,  that  whenever  a  foreigner,  either 
by  himself  or  through  a  representative  in  this 
country,  '*  habitually  does,  and  contracts  to  do,  a 
thing  capable  of  producing  profit  and  for  the 
purpose  of  producing  profit,  he  carries  on  a 
trade  or  business**;   and  that  the  profits  or  gains 


arising  from  these  transactions  in  the  United  TSng' 
dom  are  liable  to  income  tax. 

There  is,  in  my  opinion,  a  very  broad  distinotiOQ 
between  the  case  of  a  foreigner  making  contracts  in 
England  with  his  English  customers  for  the  sale  of 
his  wines,  either  personally  or  through  a  representa- 
tive, and  the  case  of  his  making  similar  contracts 
with  these  customers  in  his  own  country.     In  the 

S resent  instance  the  orders  forwarded  to  Louis  Boe- 
erer  were,  in  law,  nothing  more  than  offers  to  pur- 
chase until  the  rx)ntract  between  him  and  each  ofrarer 
was  completed  by  his  acceptance  at  Bheims ;  and  he 
fulfilled  his  part  of  the  contract  by  making  delivery 
of  the  wine  sold  to  the  purchaser,  and  at  the  parchaser*8 
risk,  in  Bheims.  The  trade  of  Louis  Boederer  consists 
in  the  sales  of  his  champagne,  and  it  is  from  these  sales 
that  his  profits  or  gains  are  derived.  Accordingly,  the 
first  and  main  question  to  be  considered  in  this  appeal 
is,  whether  that  which  was  actually  done  within  the 
United  Kingdom  in  relation  to  and  for  the  promo- 
tion of  his  business  by  Louis  Boederer,  or  by  the 
appellants  on  his  behalf,  amounts  to  an  exercise  of 
his  trade  within  the  meaning  of  schedule  D. 

There  may,  in  my  opinion,  be  transactions  by  or 
on  behalf  of  a  foreign  merchant  in  this  country  so 
intimately  connected  with  his  business  abroad  that 
without  them  it  could  not  be  successfully  carried  on, 
which  are  nevertheless  insufficient  to  constitute  an 
exercise  of  his  trade  here  within  the  meaning  of 
schedule  D.  In  illustratioji  of  that  view  I  may  refer 
to  Sulley  V.  Attorney 'Oeneral,  which  was  decided  in 
the  Exchequer  Chamber  by  no  less  than  six  very 
eminent  judges.  An  American  firm  carried  on  a 
business  in  New  York,  which  consisted  in  the  re-sale 
there  of  goods  purchased  on  their  accoimt  in  England. 
One  of  the  partneis,  who  resided  in  Nottingham, 
bought  the  goods  required  by  the  firm,  and  paid  for 
them  with  money  remitted  to  him  from  New  York. 
It  was  held,  in  these  circumstances,  that  the  firm  did 
not  exercise  its  trade  in  the  United  Kingdom  in  such 
sense  as  to  bring  its  profits  within  the  scope  of  the 
Income  Tax  Acts.  One  reason  assigned  for  the 
decision  was  that  the  firm's  transactions  here  did  not 
involve  any  profits  or  gains,  which  were  wholly 
dependent  upon  the  re-sales  effected  by  the  firm  on 
the  other  side  of  the  Atlantic.  Tho  learned  judM 
recognized  the  principle  that  purchasing  stock  in  this 
country  with  the  view  of  trading  in  it  elsewhere  does 
not  of  itself  constitute  an  exf^rcise  of  the  trade  in  the 
United  Kingdom,  when  that  department  of  the  busi- 
ness from  which  profits  or  gains  are  directly  realized 
is  carried  on  in  another  country. 

If  any  substantial  distinction  could  be  drawn 
between  canvassing  through  agents  in  this  oountiy 
for  orders  which  are  sent  to  Bheims  for  acceptance  or 
rejection,  and  systematic  purchase  of  goods  in  the 
English  market  for  the  purpose  of  trading  with  them 
in  America,  I  am  disposed  to  think  that  the  dis- 
tinction would  not  be  unfavourable  to  the  oontentioii 
of  the  present  appellants.  There  is  no  substantial 
difference  between  obtaining  orders  for  wines  accord- 
ing to  the  method  pursued  by  Louis  Boederer,  and 
attracting  customers  to  Bheims  by  advertising  and 
sending  circulars  to  the  trade  in  England.  Sofk 
things  are  done  bv  British  merchants  in  foreign 
countries,  and  are  also  done  by  foreign  merchuts  in 
Britain,  in  the  interest  and  for  the  promoticm  of 
their  home  business.  If  their  business  consists,  ss 
that  of  Louis  Boederer  does,  in  the  sale  of  wines  or 
other  merchandise,  neither  the  British  nor  the  foreigii 
merchant  can,  in  my  opinion,  be  said  to  exercise  hii 
trade  beyond  the  limits  of  his  own  country,  so  long 
as  all  contracts  for  the  sale  of  their  goods,  and  all 
deliveries  to  the  purchaser,  are  made  within  these 
limits. 
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The  fact  that  some  pavments  were  made  in  cash  to 
the  appeUants,  and  that  they  also  received  and 
forwamed  drafts  indorsed  to  Louis  Boederer  by 
buyers  of  his  champagne,  although  it  might  have 
been  of  importance  u  he  had  exercised  his  trade  in 
this  coonti^,  does  not  appear  to  me  to  have  a  material 
bearing  upon  the  question  already  discussed.  When 
a  trade  is  carried  on  in  a  foreign  countiy,  and  British 
customers  not  only  purchase  but  take  delivery  there, 
I  do  not  think  that  the  employment  of  an  English 
agent  to  collect  and  remit  tne  debts  due  to  him  by 
these  purchasers  can  be  regarded  as  an  exercise  of  his 
trade  in  this  country  by  the  foreign  merchant. 

I  am  therefore  of  opmion  that  your  lordships  ought 
to  reverse  the  judgments  of  the  Appeal  Court  and  of 
the  Queen's  Bench  Division,  and  to  find  and  declare 
that  Lonis  Boederer  did  not,  in  the  years  1884,  1885, 
and  1886  exercise  his  trade  in  the  United  Kingdom. 
In  that  view  it  becomes  unnecessary  to  consider  the 
question  whether  the  appellants,  as  his  agents,  are 
responsible,  in  terms  of  section  41  of  the  Act  of  1842. 
But,  having  heard  a  full  argument  upon  the  point,  I 
desire  to  say  that  I  am  not  prepared  to  hold  with  the 
learned  judges  in  the  courts  below,  that  the  words 
"  having  the  receipt  of  any  profits  or  gains,''  as  they 
ocoor  in  that  clause,  refer  only  to  a  "  receiver."  The 
context  of  the  Act  appears  to  me  to  indicate  that 
they  ought  to  be  read  as  applicable  to  each  and  all  of 
the  persons  enumerated. 

Lord  MAGNAaHTBN. — I  have  had  an  opportunity  of 
considering  the  judgments  which  have  idready  be^i 
delivered  by  my  noble  and  learned  friends,  and  I 
have  nothing  to  add  except  that  I  concur  in  the 
motion  proposed,  and  for  the  reasons  which  have 
been  stated. 

Lord  MoRBis. — I  am  of  opinion  that  the  judgment 
of  the  Court  of  Appeal,  affirming  the  judgment  of  the 
Queen's  Bench  Division,  should  be  affirmed.  It  is 
unnecessary  for  me  to  repeat  all  the  facts  of  the  case. 
The  first  and  main  question  is.  Did  Louis  Boederer 
exercise  a  trade  in  England?  There  can  be  no 
definition  of  the  words  **  exercising  a  trade."  It  is 
only  another  mode  of  expressing  '*  carrying  on  a 
bonness  "  ;  but  it  certainly  carries  with  it  the  mean- 
ing that  the  business  or  tnide  must  be  habitually  or 
systematically  exercised,  and  that  it  cannot  apply  to 
isolated  transactions.  There  is  no  special  legal  mean- 
ing to  the  words  *'  exercising  a  trade,"  and  it  must  be 
considered  with  regard  to  what  would  be  its  ordinary 
or  popular  meaning,  and  that  must  in  each  case 
depena  on  the  facts  of  that  particidar  case ;  and  we 
are  not  to  canvass  what  might  be  a  logical  outcome 
from  any  decision  when  it  is  the  facts  of  the  par- 
ticular case  that  are  solely  decided  on.  I  have  heard 
no  suggestion  of  any  plainer  or  more  intelligible 
meaning  for  the  words  "  exercise  his  trade  "  than  the 
words  themselves  convey. 

Now,  the  leading  facts  of  the  case  are :  Boederer  is 
an  extensive  wine  maker  at  Bheims,  in  France.  He 
ships,  and  for  years  has  shipped,  large  quantities  of 
champagne  to  England.  The  appellants  are  his 
agents  in  England.  The  offers  or  proposals  for  the 
purchase  of  Boederer's  wines  are  sought  for  and 
received  by  the  appellants,  from  customers,  as  such 
agents.  As  between  Boederer  and  the  appellants,  he 
reserves  the  right  to  reject  any  particular  order— a 
rig^ht  stated  in  the  case  as  intended  to  protect 
Boederer  in  cases  of  doubt  of  the  solvency  of  the 
customer.  No  special  notice  is  given  to  the  customer 
of  such  right  being  reserved.  The  invoices  of  the 
wine,  when  shipped,  are  sent  by  Boederer  to  the 
appellants,  who  forward  them  to  the  customers. 
Direct  payments  by  draft  or  order  are  made  to 
Boederer  more  frequently  than  they  are  made  to  the 


appellants,  and  the  receipts  are  sent  by  Boederer 
direct  to  the  customers.  Exhibits  1,  2,  and  5  show 
the  mode  of  dealing.  Exhibit  5  gives  the  initiation 
of  the  transaction.  It  is  addressed  by  the  appellants 
to  the  proposed  customer,  and  states  they  are 
instructed  by  their  principal,  Boederer.  to  inform 
him,  &c.  It  then  goes  on  to  say :  **  Mr.  L.  Boederer 
will  be  prepared  to  ship  champagne,"  and  solicits 
orders  for  the  wines  now  offered  by  Boederer  at  the 
prices  referred  to  in  an  accompanying  list. 
Boederer's  stamp  is  affixed  at  the  foot.  Exhioit  No. 
1  shows  on  order  addressed  to  the  appellants,  and 
requesting  shipment ;  while  exhibit  No.  2  gives  the 
reply  of  the  appellants  thus :  *'  In  compliance  with 
your  obliging  order  of  yesterday,  we  shall  have  much 
pleasure  in  requesting  Mr.  L.  Boederer  to  ship  for 
your  account,'  &c.  These  exhibits  thus  evidence  an 
offer  by  the  appellants,  as  the  ai^ent  of  Boederer,  of 
wines  at  fixed  prices,  an  order  from  the  customer  for 
a  certain  quantity,  and  an  acceptance  by  the  appel- 
lants. There  is  thus  a  completed  contract  between 
the  customer  and  Boederer  through  his  agents,  the 
appellants,  controlled  perhaps  by  the  limit  of  authority 
given  by  Boederer  to  the  appelhmts,  which  limit  is 
unknown  to  the  customer.  The  question  in  this  case 
is  not  whether  the  customer  could  recover  from 
Boederer  on  any  breach  of  the  contract  by  reason  of 
the  limit  of  authority ;  but  whether,  as  a  matter  of 
fact,  Boederer  is  exercising  his  trade — in  other  words, 
carrying  on  business — in  England.  I  am  very  clearly 
of  opinion  on  the  facts  that  he  is  exercising  his  trade 
in  ^gland,  and  I  consider  the  insertion  in  the  direc- 
tory is  a  most  material  and  important  fact ;  for  the 
appellants,  with  whom  we  are  dealing,  authorise  the 
stetement  in  the  Post  Office  Directory,  under  the  head 
of  *  *  Trades,  Wine  Merchants,"  as  follows :  •  *  Boederer, 
Louis,  Bheims,  champagne  merchant  (Qrainger  & 
Son,  agents),  21,  Mincing-lane,  E.G."— an  averment 
by  the  appellants  that  Boederer  carries  on  the  busi- 
ness of  a  wine  merchant  at  21,  Mincing-lane,  and 
that  they  are  his  agents  there.  On  the  facts  stated  in 
the  special  case  I  entertain  no  doubt,  as  the  Queen's 
Bench  Division  and  the  Ck>urt  of  Appeal  entertained 
no  doubt,  that  Louis  Boederer  exercised  his  trade  of 
a  wine  merchant  within  the  United  Kingdom,  to  wit 
in  London. 

On  the  other  question,  whether  the  appellants  were 
agents  within  the  terms  of  section  41  of  5  &  6  Vict, 
c.  35,  I  am  not  prepared  to  hold  that  the  words 
**  having  the  receipt  of  any  profits  or  gains  "  are 
applicable  only  to  their  immeaiate  antecedent  word 
**  receiver,"  and  are  not  applicable  to  the  word 
"  agent."  I  consider  they  are  applicable  to  and 
control  the  word  **a^ent"  as  well  as  the  word 
"  receiver,"  and  there  is  no  reason  why  an  agent 
should  be  chargeable  who  was  not  in  receipt  of 
profits  or  gains ;  but  in  the  present  case  the  appel- 
lants were  in  fact,  as  agents  of  their  principal 
Boederer,  in  receipt  of  moneys  which  included  profits 
and  gains ;  and  being  so  come  within  the  operation 
of  section  41  of  5  &  6  Vict.  c.  35. 

Lord  Davey. — I  am  of  opinion  that  this  appeal 
should  be  allowed,  for  the  reasons  which  have  been 
idready  stated  by  your  lordships  who  first  addressed 
the  House;  and  were  it  not  that  we  are  differing 
from  the  court  below,  and  that  your  lordships  are  not 
imanimous,  I  should  not  find  it  necessary  to  add  any 
observations  of  my  own. 

The  question  is  whether,  on  the  facts  found  in  the 
original  and  amended  cases  stated  by  the  commis- 
sioners, Boederer  exercises  a  trade  within  the  United 
Kingdom  within  the  meaning  of  section  2,  schedule 
D,  of  the  Income  Tax  Act,  1853.  I  need  not  again 
analyze  in  detail  the  statements  in  the  cases,  but  I 
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will  merely  state  that  the  substanoe  and  effect  of 
them  appears  to  my  mind  to  be  shortly  this.  First, 
neither  Grainger  &  Son  nor  the  sub-agents  appointed 
by  them  have  any  authorityto  make  oontraots  for  the 
sale  of  Boederer's  wines.  Their  fonotion  in  this  part 
of  the  business  is  confined  to  soliciting  and  coUecung 
orders  for  wine,  which  are  forwaraed  to  him  in 
Bheims  for  execution  by  him  if  he  thinks  fit. 
Secondly,  all  contracts  for  the  sale  of  wine  are  made 
in  Bheims  by  Boederer  himself,  and  the  goods  are 
invoiced  in  his  name  to  the  customer.  In  every 
instance  they  are  delivered  on  board  at  Bheims 
at  the  expense  and  risk  of  the  customer.  The 
ordinary  course  is  for  the  customers  to  pay  Boederer 
direct  in  Bheims  by  cheques  or  drafts  to  his  order. 
But  Grainger  &  Son  receive  some  cash  and  cheques  on 
Boederer*8  account  in  London,  though  to  an  amount 
which  rarely  exceeds  the  commission  due  to  them. 
Beceipts  for  all  money  paid  either  to  Boederer  or 
through  Giainger  &  Son  are  sent  b^  Boederer  to  the 
customers  direct.  A  form  of  receipt  is  annexed  to 
the  amended  case. 

Now,  what  does  one  mean  by  a  trade,  or  the  exercise 
of  a  trade  P  Trade,  in  its  largest  sense,  is  the  business 
of  selling,  with  a  view  to  profit,  goods  which  tilie 
trader  has  either  manufactured  himself  or  purchased. 
I  cannot  doubt,  upon  the  facts  found,  that  all 
Boederer's  sales  to  his  English  customers  are  made  at 
Bhdms  for  delivery  in  that  place,  and  the  goods  sold 
are  in  fact  delivered  to  the  customers  in  Bheims.  So 
far  as  I  can  see,  not  a  single  bottle  of  wine  is  ever 
sold  or  delivered  by  Boederer  eitiiier  personally  or 
through  his  agents  in  this  country.  It  was,  I  think, 
admitted,  and  it  cannot,  in  my  opinion,  be  denied, 
that  the  mere  fact  of  a  foreigner  selling  his  goods  to 
English  customers  does  not  constitute  an  exercise  of 
his  trade  within  this  country,  although  he  is  trading 
with  this  country.  But  it  was  argued  that  the 
habitual  employment  of  agents  to  obtain  orders  and 
transmit  them  abroad  constitutes  the  act  of  selling  to 
Eng^h  customers,  an  exercise  of  trade  in  this  country. 
I  am  unable  to  accede  to  that  argument.  Canvassing 
for  custom  is  no  doubt  ancillary  to  the  exercise  of 
trade,  and  it  may  be  assumed  that  Boederer's  trade 
with  this  country  is  increased  by  the  employment  of 
agents  for  that  purpose,  as  it  might  be  by  systematic 
advertisement.  But  Boederer's  trade  is  selling  his 
champagne,  and  he  exercises  that  trade  where  he 
makes  his  sales  and  the  profits  come  home  to  him. 
Nor  do  I  think  it  makes  any  difference  that  it  is 
within  the  scope  of  Grainger  &  Son's  authority  to 
collect  moneys  for  Boederer  to  the  extent  stated  in 
the  case.  It  is  in  my  opinion  no  more  than  if  Boe- 
derer were,  for  the  convenience  of  his  customers,  to 
open  a  banking  account  in  London,  to  which  they 
might  pay  what  they  owe  him. 

I  forbeiEu:  to  comment  on  the  earlier  coses  which 
have  been  decided  on  this  section,  because  they  all 
differ  in  the  vital  respect  that  sales  of  goods  were  in 
those  cases  made  in  England.  The  case  of  SuUey  v. 
Aitomey-Generalt  so  far  as  it  goes,  is  in  the  appelluits' 
favour. 

In  the  view  which  I  take,  it  is  not  necessary  to 
decide  the  other  point  which  has  been  raised — whether 
G^rainger  &  Son  are  such  agents  as  described  in 
section  41  of  the  Act  of  1842.  I  will  only  say  that  I 
think  the  words  '*  having  the  receipt  of  any  profits  or 
gains,"  &c.,  should  grammatically  be  read  with  the 
words  "factor,  agent,  or  receiver,"  and  not  with 
"receiver"  only,  and  that  "having  the  receipt  of  any 
profits  or  gains "  does  not  mean  "  any  piut  of  the 
profits  or  gains,"  but  '*  the  taxable  profits  or  ffains  of 
any  business,"  &c.  I  feel  great  doubt  wheuier,  on 
the  facts  of  the  present  case,  Grainger  &  Son  were 
such  agents ;  but  it  is  not  necessary  to  decide  that. 


Judgment  appealed  from  reversed;  respondent  to  pay 
the  costs  here  and  below. 

Solicitors  for  the  appellants,  Irvine  and  Borroiaman, 

Solicitor  for  the  respondent,  F,  C.  Oore,  solicitor  of 
Inland  Bevenne. 


June  15. 


OCoutt  of  Appeal. 

From  Q.  B.  Div. 

(Lord  Esher,  M.B.,  and  Eay  | 

and  A.  L.  Smith,  L.JJ.) 

Cabter  v.  Bioby.  (a.) 

County  court — Practice — Parties— Joinder  of  plaintift 
—Action  under  Employers*  Liability  Act-— County 
Court  Rules,  1889,  ord.  3,  r.  1 ;  ord.  44,  rr.  18,  19. 

The  plaintiffs  in  an  action  brought  in  the  county  court 
under  the  Employers*  Liability  Act  were  ihe  personal 
represefitatives  of  fifty  deceased  miners  who  were  drowMd 
in  consequence  of  the  flooding  of  a  mine. 

Held,  on  the  autliority  of  Smurthwaite  r.  Hamiaj, 
43  W.  R.  113,  [1894]  A,  C.  494,  that,  ndwithstandiny 
ord.  3,  r.  1,  anH  ord.  44,  rr»  18  and  19,  of  the  CounU/ 
Court  Rules,  1889,  the  plaiiUiffs,  having  separate  causes 
of  action,  could  not  properly  be  joined  in  one  action. 

Appeal  from  the  judgment  of  a  Divisional  Coori 
on  an  appeal  from  the  County  Court  of  Stafford- 
shire. 

The  action  was  brought  under  the  Bmployen' 
Liability  Act  and  Lord  Campbell's  Act  to  reoofer 
compensation  in  respect  of  the  deaths  of  fifty  minen 
who  were  drowned  in  consequence  of  the  fiooding  of 
a  coal  mine  in  North  Staffordshire.  The  plaintiffi 
were  the  personal  representatives  of  the  fifty  deceased 
men,  and  they  alleged  that  all  the  deceased  men  lost 
their  lives  by  reason  of  the  negligence  of  the  defeu- 
dants'  servants,  which  resulted  in  the  flooding  of  the 
mine. 

The  defendants  applied  for  an  order  that  the  names 
of  all  the  plaintiffs  except  one  should  be  struck  oat 

The  county  court  judge  refused  to  make  socfa 
order. 

On  appeal  the  Queen's  Bench  Division  (Lord  BuiseU 
of  Eillowen,  C.J.,  and  Wri^t,  J.)  held,  on  the 
authority  of  Smurthwaite  v.  Nannay,  43  W.  B.  113, 
[1894]  A.  C.  494,  that  the  plaintifEs  were  not  entitled 
to  join  in  bringing  one  action,  and  gnuited  the 
defendants'  application. 

The  plainti£»  appealed. 

Bigham,  Q.C.,  and  C.  A.  Russell,  for  the  plaJntiffii 
— Ord.  3,  r.  1,  of  the  County  Court  Bules,  1889,  sayi 
that  "  all  persons  may  be  joined  as  plaintiffi  in  whom 
the  right  to  any  relief  claimed  is  alleged  to  exist, 
whether  jointly,  severally,  or  in  the  alternative."  In 
Smurthwaite  v.  Hannay  the  House  of  Lords  held  that 
under  ord.  16,  r.  1,  of  the  Bules  of  the  Supreme 
Court,  which  is  in  exactlv  the  same  terms,  plaintifh 
could  not  be  joined  in  the  same  action  where  thej 
had  separate  causes  of  action.  But  an  action  brought 
in  the  county  court  under  the  Employers'  liafaihtj 
Act,  1880,  is  in  a  different  position  from  an  aotioe 
which  is  regulated  solely  by  the  Bules  of  the  Soprenie 
Court.  The  Employers*  Liability  Act,  by  sectMm  6. 
sub-section  3,  provided  for  the  making  of  mles  of 
procedure  for  actions  brooght  under  that  Act.  Balet 
were  made  under  the  power  so  created,  and  tbej 
were  afterwards  incorporated  in  the  County  Coort 

(a.)  Beported  by  P.  G.  Buckkr,  Esq.,  Barrister- 
at-Law. 
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Boles  of  1889  as  order  44.  Boles  18  and  19  of  that 
order  deal  with  the  case  where  several  plaintiffB  are 
joined  in  one  action.  At  that  time  the  interpretation 
of  the  role  as  to  joinder  of  parties  was  governed  by 
the  case  of  Booth  v.  Brucoty  25  W.  B.  838,  2  Q.  B.  D. 
496,  in  which  it  was  held  that  eight  persons  who  had 
been  affected  by  one  libel  and  hw]  joined  in  one 
action  were  rightly  joined.  Ord.  3,  r.  1,  ought  to  be 
read  with  ord.  44,  rr.  18  and  19,  as  forming  a  separate 
code  with  regard  to  the  joinder  of  parties  in  actions 
brooght  under  the  Employers*  Liability  Act. 
Althoogh  the  Hoose  of  Lords  have  pot  a  particular 
interpretation  opon  the  words  of  ord.  16,  r.  1,  of  the 
Boles  of  the  Sopreme  Coort,  yet  the  same  words 
ocoorrinff  in  ord.  3,  r.  1,  of  tiiie  Coonty  Court  Boles 
have  to  be  read  witii  a  context ;  and  when  they  are 
so  read  a  different  interpretation  ooght  to  be  pot  opon 
them.  The  code  read  as  a  whole  clearly  allows  the 
joinder  of  these  plaintiffis. 

JAf>  Q-0.,  and  W.  Ellis  HiU,  for  the  defendants, 
cited  Peninsular  and  Oriental  Steam  Navigation  Oo, 
V.  Tsune  Kijima,  [1896]  A.  C.  661. 

Lord  EsHEB,  M.B. — I  am  of  opinion  that  the 
jodgment  of  the  Lord  Chief  Justice  and  Wright,  J., 
IS  correct,  and  that  it  most  be  opheld.  I  come  to 
this  condosion  simply  because  we  are  bound  by  the 
decision  of  the  Hoose  of  Lords  in  Smurthtvaite  v. 
Hannay.  Ghreat  difficulties  have  been  raised  by  reason 
of  that  decision,  and  in  this  case  Lord  Bussell  says  he 
wishes  he  could  decide  otherwise,  and  he  hopes  that 
the  Bole  Committee  will  alter  the  rule  in  question ; 
but  that  he  now  submits  to  the  decision  of  the  House 
of  Lords. 

How  does  the  case  stand?  The  decision  in 
Smurthioaite  v.  Hannay  was  on  the  construction  of 
onl.  16,  r.  1,  of  the  Bules  of  the  Supreme  Court, 
which  provides  that  *'  all  persons  may  be  joined  as 
plaintiffs  in  whom  the  right  to  any  reUef  claimed  is 
alleged  to  exist,  whether  jointly,  severally,  or  in  the 
alternative;  and  judgment  may  be  given  for  such 
one  or  more  of  the  plaintlfGs  as  may  be  found  to  be 
entitled  to  relief,  for  such  relief  as  he  or  thev  may  be 
entitled  to,  without  any  amendment."  Ord.  3,  r.  1, 
of  the  County  Court  Bules,  1889,  is  framed  in  pre- 
cisely the  same  words.  The  House  of  Lords  have 
determined  that  a  rule  so  worded  means  that  such 
plaintiffs  as  are  now  before  the  court  cannot  be  joined 
m  one  writ,  although  the  conduct  of  the  defendants 
which  is  alleged  to  sive  rise  to  liability  is  the  same  in 
the  case  of  each  and  all  of  the  pleuntiffs. 

We  are  now  asked  to  allow  the  joinder  of  these 
plaintiffB,  and  it  is  argued  that  ord.  3,  r.  1,  of 
the  County  Coort  Boles,  when  read  with  ord.  44,  r. 
18,  provides  for  soch  joinder  being  made.  We  most 
construe  ord.  44,  r.  18.  It  says:  "Where  two  or 
more  persons  are  joined  as  plaintiffs  under  ord.  3,  r. 
1,  and  the  negliffence,  act,  or  omission  which  is  the 
cause  of  action  shall  be  proved,  the  judgment  shall 
be  for  all  the  plaintiffs,  but  the  amount  of  the  sum  so 
awarded  for  damages  and  costs  ordered  to  be  paid  to 
each  such  plaintiff  shall  be  found  and  set  forth  in 
the  judgment,"  &c  The  introductory  clause, 
**  Where  two  or  more  persons  are  joined  as  plaintiffs 
under  ord.  3,  r.  1,"  is  a  condition  to  the  applica- 
bility of  the  rule ;  and  it  must  be  construed  to  mean 
"  where  two  or  more  persons  are  properly  joined  as 
plaintiffs  under  ord.  3,  r.  1."  If  there  are  no  plain- 
tiffs so  properly  joined,  the  rest  of  the  role  is  not 
applicable.  It  is  dear  that  according  to  the  inter- 
pretation of  the  Hoose  of  Lords  these  plaintiffs 
cannot  properlv  be  joined  onder  ord.  3,  r.  1,  and 
therefote  no  sobseqoent  part  of  role  18  applies. 

Kay,  L.J. — This  is  an  action  brooght  onder  the 
Employers'  Liability  Act  and  Lord  CSunpbeU's  Act. 


The  plaintiffs  are  the  personal  representatives  of  fifty 
deceased  persons,  who  were  miners,  and  the  qoestion 
is  whether  their  separate  caoses  of  action  in  respect 
of  the  deal^  of  each  miner  can  be  joined  in  one 
action.  By  section  6,  sob-section  3,  of  the 
Employers'  liability  Act,  it  was  enacted  that  for  the 
porpose  of  regolatmg  the  conditions  and  mode  of 
appointment  and  remoneration  of  assessors  onder 
the  Act,  and  dU  matters  of  procedore  relating  to  their 
duties,  and  also  for  the  purpose  of  consolidating  any 
actions  under  the  Act  m  a  county  court,  and  other- 
wise preventing  multiplicity  of  such  actions,  rules 
might  be  made  in  the  same  manner  as  rules  for 
regulating  the  practice  and  procedure  in  other  actions 
in  coun^  courts.  That  was  in  1880,  and  in  1889 
County  Court  Bules  were  made,  one  part  of  which 
—viz.,  order  44— is  headed  "  The  Employers'  Liability 
Act,  1880."  The  rules  contained  in  this  order  were 
made  under  the  powers  conferred  by  that  Act.  I 
think  there  is  no  doubt  that  these  rules  do  contem- 
plate that  different  causes  of  action  may  be  joined  in 
an  action  under  the  Employers'  Liability  Act ;  they 
do  not  say  expressly  that  such  a  thins  may  be  done, 
but  they  contemplate  it.  Bules  18  and  19  are  under 
the  heading  '*«fudgment  where  several  plaintiffis." 
Bule  18  says,  "Where  two  or  more  persons  are 
joined  as  plidnti£b  under  ord.  3,  r.  1,  and  the 
negligence,  act,  or  omission  which  is  the  cause  of 
action  i^cdl  be  proved,  the  judgment  shall  be  for  all 
the  plaintiffs,  but  the  amount  of  the  sum  so  awarded 
for  damages  and  the  costs  ordered  to  be  paid  to  each 
such  plaintiff  shfdl  be  found  and  set  forth  in  the 
jodgment,  and  the  amoimt  of  costs  awarded  in  the 
action  shall  be  ordered  to  be  paid  to  soch  person  and 
in  such  manner  as  the  court  may  thinK  fit."  It 
seems  to  me  that  this  rule  clearly  contemplates  that 
several  causes  of  action  may  be  joined  together  under 
ord.  3,  r.  1.  Bule  19,  which  provides  for  the 
payment  of  a  dividend  to  each  plaintiff  in  case  of  the 
proceeds  of  execution  being  insufficient,  is  pervaded 
with  the  same  idea.  It  was  argued  that  these  rules 
are  satisfied  by  the  case  where  one  person  is  killed, 
and  he  has  no  personal  representative  in  the  strict 
sense,  and  where  by  statute  his  widow  or  children 
may  sue.  I  do  not  think  that  these  words  are 
satisfied  by  that  case  alone.  I  think  these  rules 
contemplate  the  death  of  more  than  one  person  being 
joined  m  one  action  under  ord.  3,  r.  1. 

We  most,  however,  torn  to  ord.  3,  r.  1,  and  see 
whether  it  does  permit  soch  joinder.  This  role  is  in 
the  same  terms  as  ord.  16,  r.  1,  of  the  Boles  of  the 
Sopreme  Coort.  In  the  case  of  Smurthtvaite  v. 
Hannay  the  Hoose  of  Lords  decided  that  soch  joinder 
coold  not  be  made  onder  ord.  16,  r.  1.  They^  held 
that  it  only  aothorized  the  joinder  of  several  plaintiffis 
where  they  had  one  caose  of  action.  We  are  bound 
by  that,  and  are  obliged  to  say  that  these  plaintiffB 
cannot  be  joined.  I  can  see  no  reason  wny  there 
shoold  be  a  difference  in  this  respect  between  a  case 
of  tort  and  a  case  of  contract. 

It  was  conceded  in  argument  thaet  this  was  so  in 
every  case  except  in  an  action  onder  the  Employers' 
Liability  Act.  The  contention  was  that  ord.  3,  r.  1, 
most  be  read  with  roles  18  and  19  of  order  44,  as 
oonstitoting  a  code  of  procedure  as  to  parties  in 
actions  imder  the  Employers'  Liability  Act ;  and  it 
was  said  that  when  taken  in  that  context  it  was  cap- 
able of  a  different  interpretation.  In  my  opinion  that 
is  not  a  proper  mode  of  using  a  context.  It  cannot 
properly  be  said  that  the  role  has  one  meaning  when 
api^ed  to  ordinary  actions  and  another  meaning 
\^en  applied  to  actions  onder  the  Employers' 
Liability  Act.  I  feel  bound  by  the  decision  of  the 
Hoose  of  Lords,  and  I  think  mat  the  jodgment  of 
the  Divisional  Coort  most  be  affirmed* 
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A.  L.  Smith,  L.J. — The  plaintiffB  haye  brought 
this  action  in  the  county  court  under  the  Employers' 
Liability  Act  for  separate  and  distinot  causes  of  action 
of  tort.  Under  the  Judicature  Acts  ord.  16,  r.  1,  was 
made,  which  allows  all  persons  to  be  joined  as  plain- 
tiffs in  whom  the  right  to  any  rdief  is  aJleged  to  exist, 
whether  jointly,  severally,  or  in  tiie  altematiTe.  In 
1877  a  decision  was  given  on  that  rule  in  Booth  v. 
Briacoe,  in  which  it  was  held  that  several  plaintiffs 
might  join  in  an  action  brought  in  respect  of  one 
libd,  although  their  causes  of  action  were  separate. 
In  1880  the  £mployers'  Liability  Act  was  passed,  and 
power  was  given  to  frame  rules  for  regulating  the 
procedure  in  actions  brought  under  that  Act.  In 
1889  CJounty  Court  Rules  were  made,  among  them 
>eing  ord.  3,  r.  1— which  is  a  copy  of  ord.  16,  r.  1,  of 
the  High  Court  Rules— and  ord.  44.  rr.  18  and  19. 
When  the  county  court  judges  drew  these  rules  they 
had  before  them  the  case  of  Booth  v.  Briscoe,  But 
then  came  the  case  of  Smurthwatte  v.  Hannay  in  the 
House  of  Lords,  in  which  it  was  held  that  the  words 
occurring  in  ord.  3,  r.  1,  do  not  permit  the  joinder  of 
jilaintiffs  who  have  separate  causes  of  action;  and 
since  then  there  has  been  the  case  of  Penimtdar  and 
Oriental  Steam  Navigation  Co,  v.  Taune  Kijima  in  the 
Privy  Council.  It  is  said  that  the  county  court 
judges  having  power  to  make  rules  allowing  such  a 
joinder  of  plaintiffiB  have  done  so  in  ord.  44,  rr.  18  and 
19.  But  "  persons  joined  as  plaintiffs  under  ord.  3, 
r.  1,"  means  persons  joined  as  ord.  3,  r.  1,  permits. 
Ord.  3,  r.  1,  does  not  permit  the  joinder  of  these 
plaintiffs,  and  therefore  rules  18  and  19  do  not  fit  this 
case.  In  my  opinion  the  attempt  to  read  the  rule  in 
different  ways  fails. 

Appeal  dinnisaed. 

Solicitors  for  the  plaintiffs,  PraUm^  Stow,  &  Preston, 
for  Hollinshead  <k  Moody,  TunstalL 

Solicitors  for  the  defendants,  Watson,  Sons,  <k  Boom, 
for  Hawley  &  Jackson,  Longton. 


March  11,  12. 


From  Chan.  Div.        i 

(lindley,  Kay,  &  A.  L.  [ 

Smith,  L.JJ.)  ) 

Mayyille,  La  Comfagkie  de  (Limited)  v, 
Whitley,  (a.) 
Company — Directors — Meeting — Notice  of  business  to  he 

transacted — **  Extraordinary  *^  business  —  Name  of 

company,  Authority  to  use. 

In  point  of  law  directors  of  a  company  are  not  bound 
to  give  notice  beforehand  of  extraordinary  busineM  which 
is  to  be  transarted  at  a  board  meeting  in  order  to  render 
such  business  transactions  valid, 

S,,  a  director  of  the  M,  Co,,  obtained  the  assent  of 
five  out  of  the  seven  subscribers  to  the  memorandum  of 
cusociation  of  th^  company  to  the  use  of  the  name  of  the 
company  as  co-plaintiffs  in  an  action  brought  by  S, 
against  his  co-directors. 

Held,  that  S,  had  no  proper  authority  for  the  use  of 
the  name  qf  the  company.  Such  authority  must  be  ob- 
tained either  from  the  board  of  directors  or  from  a 
meeting  of  the  shareholders  convened  for  that  purpose. 

Appeal  from  North,  J. 

The  plaintiff  company,  which  is  an  English  one, 
was  formed  in  May,  1895,  for  the  puipose  of  develop- 
ing a  building  estate  and  establishing  a  watering- 
place  at  Le  Touquet,  near  Calais.  The  capital  of  t£e 
company  was  £400,000  in  £1  shares.    Seven  persons 

(a.)  Reported  by  W.  Shallcboss  Qoddabd,  Esq., 
Barrister-at -Law. 


signed  the  memorandum  of  association  and  sub* 
scribed  for  one  share  each.  The  articles  of  associa- 
tion provided  that  the  first  directors  should  be  ap- 
pointed by  the  subticribers  of  the  memorandum  of 
association,  the  total  number  not  exceeding  nine. 

Article  94  provided :  **  The  first  directors  shaU  have 
power  to  appoint  any  other  persons  to  be  directors  at 
any  time  before  the  ordinary  general  meeting  te  be 
held  in  the  year  1896,  but  so  that  the  total  number 
of  directors  shall  not  at  any  time  exoeed  the 
maximum  hereinbefore  prescribed." 

The  directors  had  power  to  fill  up  casual  vmoanoies 
in  their  number,  and  two  were  to  form  a  quorum  at 
their  meetings.  Seven  directors  were  originally 
appointed  by  the  subscribers,  of  whom  H.  8.  Seal 
and  Henri  Tellier,  a  French  gentleman,  resident  in 
France,  accepted  office.  Whitley,  the  first  defendant 
to  the  action,  although  originally  appointed  a 
director,  did  not  know  of  his  appointment  for  some 
considerable  time,  and  on  the  3cd  of  February,  1896, 
a  resolution  was  entered  in  the  minute-book  appoint- 
ing him  a  director  in  the  place  of  F.  0.  Bumand* 
resigned. 

Whitley  at  once  commenced  to  act  as  a  director, 
and  under  his  instructions  the  books  and  papers  of 
the  company  were  removed  from  No.  7,  Serjeant's- 
inn  (Seal's  office)  to  the  Constitutional  Club,  of  which 
Whitley  was  a  member,  and  the  registered  office  of 
the  company  was  changed  from  No.  7,  Serjeant's-inn 
to  No.  14,  Cockspur-street. 

On  the  14th  of  February,  1896,  Whitley  and  Tellier 
held  a  meeting  in  the  bedroom  of  the  former  at  the 
CoustitutionalClub.  Seal  had  not  had  notice  of  this 
meetinR,  and  the  directors  purported  to  pass 
res<ilutions  appointing  Sir  Terence  O'Brien,  K.C.M.G.. 
a  director,  and  appomting  Messrs.  Lee  &  Pember- 
tons  solicitors,  and  Messrs.  Charles  Hopkinson  & 
Sons  bankers  of  the  company,  and  other  business  was 
transacted. 

So  far  no  shares  had  been  allotted,  the  applications 
for  them  having  been  but  few. 

On  the  22nd  of  February,  Seal  obtained  the 
consent  of  five  of  the  subscribers  to  the  memorandum 
of  association  to  the  use  of  the  name  of  the  company 
as  plaintiffs,  and  issued  a  writ  by  which  he  sought  to 
restrain  his  co-directors  from  excluding  him  from 
meetings  of  the  directors,  from  holding  meetings 
without  due  notice,  and  asking  for  other  consequential 
relief.  On  the  same  day,  but  before  the  writ  had 
been  served,  Seal  received  notice  of  a  meeting  of 
directors  called  for  the  24th  of  February.  The 
proposed  business  for  such  meeting  was  not  stated, 
but  Whitley  wrote  to  Seal  saying  that  "  the  business 
will  be  brought  up  which  was  the  subject  of  the 
meeting  held  on  the  14th."  Seal  did  not  attend  this 
meeting,  at  which  the  resolutions  passed  on  the  14th 
were  confirmed,  and  some  additional  business  was 
transacted,  including  the  allotment  of  500  shares 
each  to  Whitley  and  Tellier  and  Sir  Terence  O'Brien 
and  Oeneral  Sir  Bidiard  Taylor,  the  necessary 
qualification  for  directors ;  and  they  were  appointed 
additional  directors.  A  resolution  was  also  passed 
that  the  solicitors  of  the  company,  Messrs.  Lee  & 
Pembertons,  be  instructed  to  take  all  necessary  steps 
to  prevent  the  name  of  the  company  being  used  by 
Se^  in  his  action  against  Whitlev  and  Tellier. 

Another  board  meeting  was  held  on  the  2nd  of 
March;  there  were  present  Seal,  Whitley,  O'Brien, 
and  Taylor.  A  further  allotment  of  shares  was 
made  in  spite  of  Seal's  opposition,  the  total  number 
of  shareholders  being  brought  up  to  fortv-two,  so 
that  meetings  of  the  company  might  be  held.  Seal, 
in  the  name  of  the  company,  i^ded  O'Brien  and 
Taylor  as  defendants  to  the  action,  and  moved  lor 
an   injunction    to    restrain   the  defendaoti    (Mr 
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alia)  from  excluding  Seal  from  acting  as  direc- 
tor, from  holding  meetings  of  directors  without 
due  notice,  and  from  acting  on  the  resolutions  pur- 
porting to  have  been  passed  on  the  14th  and  24th  of 
Febroiuy,  and  to  restrain  0*Brien  and  Taylor  from 
acting  as  directors.  The  solicitors  of  the  company 
filed  a  cross-motion,  in  the  name  of  the  company, 
asking  that  the  record  might  be  amended  bv  stnking 
out  the  name  of  the  company  as  plaintiffs,  on  the 
grround  that  the  name  had  been  used  without  proper 
authority,  and  also  asking  that  Seal's  solicitors  might 
be  ordered  to  pay  the  company's  costs  of  the  action 
and  of  the  present  application. 

On  the  hearine  of  the  Uro  motions  North,  J.,  was 
of  opinion  that  ue  meeting  of  the  14th  of  February 
was  invalid,  because  no  notice  of  it  had  been  given  to 
Mr.  Seal,  and  that  the  meeting  of  the  24th  of  Febru- 
ary was  also  invalid,  because  uie  notice  did  not  state 
the  business  to  be  transacted  at  that  meeting,  sudi 
business  being ''unusual"  and  not  *' routine"  busi- 
ness. In  consequence  Sir  Terence  O'Brien  and  Sir 
Biohard  Taylor  had  not  been  didy  appointed  direc- 
tors, and  the  injunction  asked  against  them  must  go. 
His  lordship  was  also  of  opinion  that  there  had  been 
no  attempt  to  exclude  Mr.  Seal,  so  that  that  part  of 
the  injunction  failed.  The  injunction  was  granted  to 
restrain  the  defendants  from  holding  meetings  of 
directors  without  due  notice  given.  On  the  cross- 
motion  his  lordship  declined  to  interfere,  on  the 
ground  that  even  if  the  company's  name  had  been 
used  without  authority,  the  motion  to  strike  out  was 
made  equally  without  authority. 

The  defendants  and  the  company  appealed. 

Vernon  Smithy  Q.C,  and  Oore- Browne j  for  the 
defendants. — There  is  no  rule  of  law  which  says  that 
a  notice  convening  a  meeting  of  directors  must  state 
the  business  which  is  to  be  transacted  at  l^at 
meeting,  and  any  such  rule  would  be  extremely 
embarrassing  to  companies.  Lord  Tenterden  in  The 
King  ▼.  PuU/ord,  8  B.  &  C.  350,  at  p.  354,  laid  down 
an  intelligent  principle  that  where  there  are  a  select 
few  whose  duty  it  is  to  meet  and  consider  the  busi- 
ness to  be  brought  before  them  no  notice  of  sudi 
business  is  necessary.  That  principle  has  always 
been  acted  ufK>n  by  companies.  The  cases  relied  upon 
by  the  plaintijflEs  in  the  court  below.  In  re  Homer  Dis- 
trict Consolidated  Gold  Mines,  39  Ch.  D.  546,  37  W.  B. 
Dig.  36,  and  In  re  London  <k  Southern  Counties  Free- 
hold Land  Co,,  34  W.  E.  163,  31  Ch.  D.  223,  may  be 
distinguished.  Seal  should  have  protested  against 
the  holding  of  the  meeting  of  the  24th  of  February 
at  the  time,  and  insisted  on  its  being  postponed ;  as 
he  did  not  do  so,  but  merely  absented  himself,  he  is 
now  too  late:  Browne  v.  La  Trinidad,  36  W.  B.  289, 
37  Ch.  D.  1.  WiUs  v.  Murray,  4  Ex.  843,  shows 
that  notice  of  the  business  transacted  is  not  usually 
necessary,  unless  there  is  an  article  expressly  saying 
that  notice  must  be  given. 

Younger,  for  the  company. — I  ask  for  an  order  in 
the  same  form  as  that  in  Newbiggin-by-the'8ea  Gas 
Co.  ▼.  Armstrong,  28  W.  B.  217,  13  Ch.  D.  310.  To 
authorize  the  use  of  the  company's  name  the  sub- 
scribers to  the  memorandum  of  association  must 
all  meet  and  give  their  consent :  In  re  Great  Northern 
Salt  and  Chemical  Works,  44  Ch.  D.  472.  38  W.  B. 
Dig.  33.  The  authority  given  to  Seal  was  only  an 
authority  to  rescind  the  resolution  come  to  on  the 
14th  of  February ;  it  did  not  authorize  the  use  of  the 
name  of  the  company  for  any  other  purpose. 

He  also  referred  to  John  Morley  Building  Co.  v. 
Barrasy  39  W.  B.  619,  [1891]  2  Ch.  386. 

Sunn/en  Eady^  Q,C,,  and  Peterson,  for  Seal. — 
Whitley  was  not  a  first  director,  and  therefore 
imdsr  article  94  had  no  power  to  appoint  additional 


directors.  Moreover,  the  directors  were  not  justified 
in  issuing  shares  to  their  own  nominees  for  the  purpose 
of  packing  a  meeting :  Fraser  v.  Whalley,  2  H.  &  M.  10, 
13  W.  B.  Ch.  Dig.  42.  We  submit  the  allotment  of 
shares  was  invalid,  and  the  directors  had  no  power  to 
make  use  of  their  own  improper  resolutions.  This  action 
must  be  right  in  any  event :  Pulbrook  v.  Richmond 
Consolidated  Mining  Co,,  27  W.  B  377,  9  Ch.  D.  610. 
Seal  was  justified  in  using  the  name  of  the  company ; 
it  is  not  necessary  to  obtain  the  sanction  of  a  general 
meeting:  Pender  v.  Lushington,  6  Ch.  D.  70,  25 
W.  B.  Dig.  64.  Moreover,  he  got  the  assent  of  an  abso- 
lute majority  of  the  company  to  the  use  of  its  name. 
A  **  casual  vacancy  "  under  the  articles  can  only  apply 
to  a  case  where  a  director  has  accepted  office  and  then 
resigned. 

Vernon  Smith,  Q,C»,  and  Younger  replied. 

Lindlet,  L.J. — This  case  involves  one  question  at 
least  of  immense  importance  to  companies.    The  rest 
of  the  points  are  comparativdy  trifling.    The  great 
point  is  that  raised  in  respect  of  the  necessity  of 
giving  notice  when  a  directors'  meeting  is  held — not 
only  a  notice  of  the  meeting,  but  a  notice  of  the 
business  to  be  transacted  at  the  meeting.    I  am  not 
prepared  to  say  as  a  matter  of  law  that  it  is  necessary. 
As  a  matter  of  prudence  it  is  very  often  done,  and  it 
is  a  very  wise  thing  to  do  ;   but  it  strikes  me,  as  it 
struck  Lord  Tenterden  as  long   ago    as   the    case 
referred  to,   l^he  King  v.  Puis  ford,  that  there  is  an 
immense  di£Eerence  between  meetings  of  shareholders 
or  corporators  and  meetings  of  l£o8e  whose  busi- 
ness it  is  to  attend  for  the  transaction  of  their  a£Eurs. 
Nothing  is  more  common  than  for  directors  con- 
ducting a  company's  business  to  meet,  say,  once  a  week 
or    once    a    month  without    giving   notice    at    all 
either  of  the  day  or  of  what  they  are  going  to  do. 
Being  paid  for  their  services,  which  they  generally 
are — and  they  are  in  tlus  company — ^it  is  the  duty  of 
the  directors  to  go  when  there  is  any  business  to  be 
done,  and  to  attend  to  that  business  whatever  it  is ; 
and  I  cannot  say  that,  as  a  matter  of  law,  now  for  the 
first  time,  the  business   conducted   at   a  directors' 
meeting  is  invalid  because  the  directors  have  had  no 
notice  of  the  kind  of  business  which  may  happen  to 
come  before  them.    Such  a  law  would  be  extremely 
embarrassing  to    the  transaction  of  the  business  of 
companies.      Now,   Lord    Tenterden    had   the   very 
point  before  him  in  regard  to  municipal  corporations 
in  The  King  v.  Pulsford,      I  need  not  refer  to  the 
facts,  but  the  point  was  taken  there  that,  a  notice  was 
not  given  of  the  business  to  be  transacted  at  a  meet- 
ing of  the  managing  body.     [His  lordship  read  from 
Lord  Tenterden's  judgment,  at  p.   354,  and  con- 
tinued:— ]      He  decided  that  there  was  sufficient 
notice  in  that  case.    Then,  so  far  as  I  know,  the  only 
other  case  in  which  this  point  has  ever  been  brought 
forward  or    considered  is  the  case  of    The  Homer 
District   Consolidated  Gold  Mines,  Ex  farte  Smith, 
That  case,  no  doubt,  contains  a  passage  m  the  judg- 
ment of  North,  J.,  which  goes  to  show  that  he 
thought  it  was  important,  at  all  events,  to  observe 
that  the  purpose   for  which  the  directors'  meeting 
which  was  in  question  there  was  called,  was  not 
stated;   but  when  you  come  to  look  at  the  case 
you  find,  whatever  may  have  been  said  about  the 
necessity  for  the  giving  of  any   such  notice,  the 
decision    itself    is    absolutely    riffht.      That    case, 
except  so  far  as  it  relates  to  me   notice,  is  not 
in  point  here ;  but  we  are  asked  to  say  now,  for  the 
first  time,  as  a  matter  of  law  that  a  notice  must  be 
given  to  the  directors,  of  directors'  meetings  stating 
what  the  business  is,  if  it  is  anything  more  than 
routine  business.    If  we  did  so,  I  think  we  should  be 
stating  that  which  is  not  ^ouad  law.      It  is  not 
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required  for  the  hooest  transaotion  of  business,  and 
would  be  most  disastrous.  That  is  the  only  fireat 
point  in  this  case.  [His  lordship  then  considered  the 
facts  and  the  evidence,  and  continued : — ]  The  appeal 
of  the  directors  against  this  injunction  must  therefore 
be  allowed,  on  the  gpx>und  that  the  appointment  of 
Sir  Bichard  Taylor  and  Sir  Terence  O'Brien  was  Ysdid, 
and  that  there  is  nothing  in  point  of  law  which  in- 
validates  the  resolutions  of  the  24th  of  February, 
1896. 

Now,  as  regards  the  motion  to  strike  out  the  name 
of  the  company,  which  had  been  used  by  Mr.  Seal  under 
the  authority  to  which  I  have  referred.  As  to  that 
motion  I  think  Mr.  Younger  is  right.  I  think  the  evi- 
dence shows  that  Mr.  Seal  had  no  authority  whatever  to 
use  the  name  of  this  company  in  these  proceedings.  A 
great  deal,  of  course,  turns  upon  what  I  have  already 
said;  because  if  what  was  done  on  the  24th  of 
February,  1896,  was  valid,  the  appointment  of  the 
solicitor  was  valid,  and  Mr.  Seal  could  not  possibly 
have  any  authority  at  all.  But  he  says :  '*  I  brought 
this  action  and  served  the  writ  before  that,  on  the 
22nd,  when  all  I  knew  was  the  irregular  proceeding 
and  the  irregular  meeting  of  the  14th  of  February.*' 
What  authority  has  he  even  to  do  that  P  He  had  not 
the  authority  of  any  meeting  of  the  shareholders. 
He  has  the  authority  of  five  out  of  the  seven 
subscribers  it  is  true — got  by  him,  I  suppose,  by 
sendinff  round  and  asking  them  for  tiieir  sanction. 
But  I  Slink  that  authority  is  not  worth  the  paper  it 
is  written  upon.  If  authority  is  wanted  to  use  the 
name  of  the  company,  it  must  be  authority  got  from 
the  proper  quarter — either  from  the  directors  or  from 
the  shareholders  convened  for  the  purpose.  This  is 
neither  one  nor  the  other.  It  follows  that  the  name 
of  the  company  ought  to  be  struck  out,  and  the  costs 
ought  to  be  paid  by  Mr.  Seal,  who  has  improperly 
used  their  name.  Mr.  Younger  has  put  his  view  that 
the  costs  ought  to  be  paid  by  &e  solicitor.  I  am  against 
him  as  to  that,  I  do  not  think  any  proper  case  has  been 
made  for  any  such  extraordinary  order  as  that.  I 
know  there  are  cases,  and  Mr.  Younger  has  called 
attention  to  one,  in  which  the  solicitor  putting  the 
name  of  a  company  on  a  writ  without  authority  had 
to  pay  costs ;  but  it'is  to  be  borue  in  mind  that  the 
solicitor  here  is  acting  for  the  company  and  Mr.  Seal 
too.  Therefore  upon  that  appeal  the  order  will  be 
made  according  to  the  notice  of  motion,  and  the 
costs  will  be  paid  by  Seal,  not  by  tiie  solicitors. 
It  appears  to  me  that  this  is  a  litigation  which  ought 
never  to  have  been  brought.  There  is  not  the 
slightest  ground  or  justification  for  it. 

Kat,  L.  J.— In  this  case  two  questions  have  been 
argued,  which  are  of  considerable  importance.  The 
first  question  is  this.  Can  the  directors  of  a  joint- 
stock  trading  company  pass  resolutions  at  their 
meetings  as  to  matters  not  specified  in  the  notice  sum- 
moning the  meeting  or  in  an  agenda  paper  added  to 
the  notice,  saying  what  matters  are  to  oe  discussed  at 
the  meetinff  P  As  I  understand  the  learned  judge's 
jud|pnent  he  does  not  hold  that  notice  to  summon 
a  cBrectors'  meeting  must  contain  all,  an  agenda 
paper  showing  all  business  to  be  done  at  the  meeting. 
But  he  says,  if  I  have  read  the  judgment  rightly, 
that  where  the  business  is  of  an  extraordinary  or  un- 
usual character  then  notice  must  be  given  of  it ;  or 
else  at  the  meeting,  if  such  business  is  transacted,  any 
resolution  passed  as  to  such  business  will  be  invalia. 
One  can  see  at  once  in  what  an  enormous  difiiculty 
that  would  place  directors.  Who  is  to  decide  what 
is  such  extraordinary  business  that  notice  of  it  ought 
to  be  given  P  The  learned  judge  feels  that  difficulty, 
because  in  the  shorthand  note  of  the  judgment  he  is 
xeDorted  to  have  said^:  **  Then  it  was  said,  *  Where 


are  you  to  draw  the  line  between  what  is  important 
business  of  which  notice  should  be  given  and  what  is 
not  important  business  of  which  notice  need  not  be 
given  P '  I  have  no  intention  of  drawing  any  such 
fine.  It  would  be  impossible  to  do  so,  and  it  would 
also  be  very  inexpedient  to  attempt  to  do  it.  Nay, 
more,  you  may  have  matters  going  to  be  done  with 
one  company  which  may  be  very  important  bnsineis 
indeed,  out  with  another  company  the  transaction 
may  be  such  as  not  to  be  a  specially  important 
matter  for  the  company  and  it  might  be  a  matter  of 
common  occurrence.  Therefore  I  do  not  intend  to 
draw  any  line,  except  to  say,  and  I  do  say,  that 
wherever  you  draw  the  line  the  appointment  of 
directors  and  the  allotment  of  shares  under  such 
circumstances  as  the  present,  are  both  cases  that  come 
on  the  side  of  the  line  on  which  matters  will  be  found 
with  respect  to  which  notice  should  be  given.  In  my 
opinion,  therefore,  it  was  essential  for  die  validity  of 
the  resolution  passfd  at  the  meeting  that  Mr.  ^Bal, 
an  absent  director,  should  have  had  notice  that  ic  was 
the  intention  to  associate  with  him  and  the  other  two 
two  new  directors,  and  also  that  he  should  have  bad 
notice  of  the  intention  to  proceed  to  aUotment  of 
shares  of  the  company."  If  I  understand  rightly 
the  meaning  of  his  language,  it  is  not  necessary  in 
every  case  to  give  notice  of  the  business  to  be  dione 
at  a  directors^  meeting,  but  such  business  as  was 
transacted  at  the  meeting  of  the  24th  of  February 
cannot  be  vaUdly  transacted  unless — not  notioe  of  the 
meeting  of  directors — but  notice  of  such  business  to 
be  transacted  at  ihe  meeting  is  given.  I  have  never 
heard  that  laid  down.  As  a  matter  of  law  I  agree 
there  is  a  great  difference  between  a  meeting  of  the 
directors  of  a  joint-stock  company  and  a  meeting  of 
the  company  itself.  I  am  not  going  to  say  a  word 
as  to  wlukt  is  proper  notice  to  be  ffiven  in  the  oase  of 
a  meeting  of  me  shareholders.  This  is  a  meeting  of 
directors  who  have  to  transact  the  ordinary  business 
of  the  company,  and  I  do  not  see  how  as  a  matter  of 
business  sudi  a  rule  as  tMs  would  be  a  workable  role 
at  all.  It  would  put  directors  in  very  great  difficulty 
indeed  as  to  the  necessity  of  notice,  and  the  only  safe 
course  for  them  to  take  would  be  to  send  an  agenda 
paper  to  every  director  of  the  business  to  be 
transacted,  in  order  that  they  might  be  sure  that  they 
^d  not  omit  to  Rive  him  notice  of  such  business  as  in 
ihe  opinion  of  a  judge  before  whom  the  matter  might 
come  would  be  such  important  business  as  that  they 
ought  to  give  notice  of  it. 

Now,  one  knows  very  well  that  this  is  not  the 
ordinary  course.  In  many  cases,  as  Lindley,  L.J., 
has  pointed  out,  the  meetings  of  the  directors  are 
held  at  stated  periods,  and  they  are  held  on  a  partiea- 
ha  day  in  everv  week  or  every  month  as  the  oase  may 
be,  and  no  notice  whatever  is  given  of  those  meetings 
to  any  director  at  aU.  It  is  very  often  the  case  that^ 
where  some  extraordinary  business  is  goin^  to  be 
done,  notice  is  sent  of  that  meeting  to  the  directora, 
and  that  such  and  such  business  will  be  transacted ; 
and  that  is  a  very  useful  and  proper  and  wise  thins 
to  do ;  but  to  say  that  it  is  absolutely  imperatire,  and 
that  without  such  a  notice  the  business  cannot  be 
transacted  is,  I  think,  not  according  to  the  law; 
and  as  a  rule  it  would  be  most  inconvenient  and 
would  hamper  the  business  of  directors  of  a  joint- 
stock  company.  I  will  not  refer  again  to  the 
autiiorily  {The  King  v.  PuUford)  referred  to  by  lind- 
ley, L.J.,  but  it  seems  to  me  to  be  completely  against 
the  view  that  there  is  any  such  law  at  all ;  and, 
with  all  respect  to  the  learned  judge  in  the  ootui 
b^ow,  I  think  that  his  judgment  on  that  point  was 
not  acooxdinff  to  the  law  of  this  country,  aiMl  I  think 
there  is  nothing  special  in  this  oase  whidi  would 
make  it  imperative  to  give  the  direotoEB  any  nioh  nolioeb 
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I  see,  lookiiig  at  the  artioles  of  association,  that  there 
is  an  artiole  whioh  says  that  when  any  special  busi- 
ness is  to  be  transacted  at  a  meeting  of  shareholders, 
of  that  special  business  notice  shau  be  given.  Bat 
there  is  nothing  of  that  kind  with  respect  to  a 
meeting  of  the  directors,  and  there  is  no  article 
whaterer  that  I  can  find  that  says  anything  about 
notice  being  given  to  convene  meetings  of  directors. 
Now,  besides  that,  there  is  another  fact  in  tiiis  case 
which  seems  to  me  to  be  material  with  reference  to 
this  question.  The  directors  are  to  be  paid  by  a 
yearly  salary,  and  unless  they  omit  to  attend  for  a 
considerable  time  they  will  receive  that  salary 
whether  the^  are  at  the  meetings  or  not.  In  many 
cases  the  directors  are  paid  (and  it  seems  to  me  a 
vei^  much  better  way)  onl^  for  the  meetings  at 
which  they  attend ;  but  in  this  case,  where  they  are 
paid  bv  a  regular  annual  salary,  the  temptation  to 
attend  by  a  proxy,  if  they  can,  is  strong.  But  no  honest 
man  would  draw  the  salarr  and  keep  away  from  the 
meeting  if  he  could  attend ;  therefore  there  is  spedal 
reason  in  the  present  case  why  a  director  shomd  be 
present  at  a  directors'  meeting,  whether  he  Imows 
what  is  the  particular  business  to  be  transacted  at 
that  particular  meeting  or  not.  I  therefore  think 
that  on  that  point — and  it  is  a  very  important  point 
— we  must  decide  that  in  point  of  law,  even  when 
extraordinary  business  is  to  oe  transacted  at  a  direc- 
tors' meeting,  it  is  not  necessary  to  give  notice  before- 
hand of  the  intention  to  transact  even  that  extra- 
ordinary business. 

The  other  important  question  is — Is  this  a  case 
in  which  a  person  in  the  position  of  Mr.  Seal 
had  a  rig^ht  to  use  the  name  of  the  company  and  to 
brinp^  tms  action  F  [His  lordship  read  the  writ,  and 
oontmued :— ]  Now,  I  must  express  my  opinion  that 
in  the  whole  of  that  writ  there  is  only  one  thinff  in 
respect  of  which  Mr.  Seal  would  be  justified  in 
bringing  an  action  against  the  company,  and  that  is 
to  prevent  himself  being  excluded  from  aoting  as 
director,  supposing  he  could  make  a  case  on  it ;  but 
all  the  rest  of  it  seems  to  me  to  be  an  interference 
with  the  internal  management  of  the  company,  about 
which  this  court  does  not  allow  members  of  a  com- 
pany or  directors  of  a  company  to  involve  the  com- 
pany in  litigation.  The  proper  course,  as  is  pointed 
out  in  Fo$$  V.  EarhoUle,  2  Hare  461,  is  to  call  a 
meeting,  and  that  is  the  remedy  which  any  share- 
holder or  director  has  in  respect  of  all  these 
irregularities,  exc^t  alone  the  alleged  exclusion  of 
Mr.  Seal  from  acting  as  a  director.  If  there  were 
irregularities  in  the  transaction  of  the  business  of  the 
company,  those  irregularities  a  meeting  of  the  share- 
holders could  condone  and  make  pmecUy  right  if 
they  chose.  Such  meetine  is  practically  the  only 
remedy  which  this  court  allows  a  director  or  a  share- 
holder of  a  company  to  take:  otherwise  we  should 
have  companies  torn  to  pieces  by  litigation  of  tibis 
kind.  The  court  has  slways  set  itself  resolutely 
against  such  litigation. 

In  my  opinion  the  whole  of  this  action  is  entirely 
wrong,  and  no  one  knows  better  than  a  solicitor  in 
Mr.  Sal's  position  that  an  action  of  this  kind  ought 
not,  under  the  circumstances  of  this  case,  to  have  been 
brought.  I  quite  agree  that  the  name  of  the  com- 
pany ought  to  be  struck  out,  and  I  think  the  costs, 
as  between  solicitor  and  client,  should  be  paid  by  Mr. 
Seal,  and  that  the  rest  of  the  order  shoidd  be  dis- 
charged, with  costs. 

A.  L.  Smith,  L.J.— As  regards  the  first  point-- 
namely,  that  Mr.  Seal  had  no  notice  of  the  object  for 
which  the  meeting  was  called— not  only  do  I  agree 
with  what  has  fallen  from  Lindley,  L.J.,  but  I  think 
with  the  Lord  Justice  that  Lord  Tenterden's  decision  in 


Rex  V.  PuU/ord  covers  this  case.  This  was  a  selected 
board  of  directors,  and  without  notice  of  the  business 
to  be  transacted  the  directors  were  bound  to  attend  if 
they  performed  their  duty.  Mr.  Seal  was  bound  to 
go  to  the  meeting  if  he  had  notice  when  the  meeting 
was  going  to  take  place,  and  therefore  it  is  not  right, 
it  is  not  good  law,  to  say  that  evervthing  which  was 
done  by  two  properly  appointed  directors,  who 
formed  a  quorumt  was  wrong  because  the  other  had 
not  notice  of  what  they  were  going  to  do.  That  point 
therefore  fails. 

Then  comes  the  question.  What  right  had  he  to  use 
the  company's  name  ?  None  at  all,  in  my  opinion. 
He  says  that  he  had  a  right  to  use  it  because  of  the 
document  he  got  of  the  22nd  of  February,  1896, 
from  tiie  derki  and  others.  But  that  is  not  an 
authority  from  the  shareholders.  I  do  not  find  it  is, 
and  Mr.  Younger  has  pointed  out  with  considerable 
force  that  even  if  it  were  so  that  is  only  an  authori* 
zation  of  those  five  gentlemen  to  deal  with  wbat  had 
taken  place  at  the  bedroom  meeting.  For  these 
reasons  I  think  Mr.  Seal  is  hopelessly  in  the  wrong, 
and  I  think  he  should  be  mulcted  in  costs. 

The  appeal  will  be  allowed,  with  costs. 

Solicitors,  Bum  &  Berridge;  Lee  d:  Pemhertona ; 
Oldmarit  Clahhumt  A  Go. 
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In  re  Watson. 
TuBNBB  V.  Watson,  (o.) 


Principal — Surety — EoDecutor — Retainer. 

A  testator  mortgaged  a  reversionary  interest  a$  surety 
for  his  sont  and  died  bequeathing  a  share  of  the  residue 
of  his  estate  to  this  son.  After  the  testator's  death  the 
son  oecame  a  bankrupt  {in  1859)  and  never  obtained  his 
discharge.  Neither  the  executors  nor  mortgagees  proved 
in  the  bankruptcu.  Certain  payments  were  made  by  the 
executors  ana  (uso  by  beneficiaries  under  the  will  to  the 
mortgagees,  who,  however^  ultimately  sold  the  testator's 
reversionary  interest  in  1869,  and  out  of  the  proceeds 
of  sale  retained  the  mortgage  debt  and  handed  over  the 
balance  to  the  executors.  Upon  the  testator's  residuary 
estate  becoming  divisible  in  1894, 

Held,  that  the  teetator's  executors  were  entitled  to  retain 
as  against  the  son's  share  of  the  residw,  the  amount  of 
the  mortgage  debt  retained  by  the  mortgagees,  and  the 
payments  made  by  the  executors  to  the  mortgagees,  with 
interest  at  ^  per  cent.,  but  were  not  entitled  to  retain  the 
amoutU  contributed  by  other  beneficiaries,  nor  to  damages 
caused  by  the  sale  of  the  reversion  instead  of  waiting  for 
it  to  fall  in. 

Originating  summons. 

By  an  indenture  dated  the  29th  of  August,  1854, 
Thomas  James  Watson  assigned  to  J.  E.  Qowes  and 
T.  G.  Eensit  one-sevenw  part  of  a  sum  of 
£7,333  6s.  8d.  Consols,  to  which  he  was  entitled 
subject  to  the  life  interest  of  his  mother,  Susannah 
Watson,  by  way  of  further  security  for  £500  ad- 
vanced to  his  son,  J.  J.  W.  Watson,  together  with 
interest  thereon.  J.  J.  W.  Watson  assigned  to  the 
mortgagees  a  policy  of  insurance  upon  his  life  and 
covenanted  to  pay  the  £500  and  interest,  and  both 

(a.)  Beported  by  G.  B.  Hamilton,  Bsq.,  Barrister- 
at-Law. 
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father  and  son  oovenanted  to  pay  interest  at  5  per 
oent.  and  the  premiums  on  the  polioj.  A  power  of 
sale  was  confexred  upon  the  mortgagees. 

Thomas  James  Watson,  by  his  will,  dated  the  3rd 
of  December,  1857,  appointed  his  wife  Caroline 
Watson,  John  Evans,  and  W.  H.  Turner  executrix 
and  executors,  and  gave  his  residuary  estate  to  John 
Evans  and  W.  H.  Turner  upon  trust  to  pay  the 
income  to  his  wife  during  her  ufe  or  widowhooa,  and 
upon  her  death  or  remarriage  to  divide  the  same 
between  Mrs.  White,  James  H.  Watson,  J.  J.  W. 
Watson,  and  Musmive  Watson,  in  the  proportions  of 
one-third  to  Mrs.  White  and  two-thirds  to  be  divided 
among  the  three  sons. 

The  testator  died  on  the  3rd  of  December,  1857. 

J.  J.  W.  Watson  was  adjudicated  a  bankrupt  in 
June,  1859.  The  bankruptcy  was  never  closed,  nor 
did  the  bankrupt  obtain  either  a  oertifioate  under  the 
Bankruptcy  Act  of  1849  or  an  order  of  discharge 
under  the  Bankruptcy  Act  of  1861.  Neither  the 
executors  nor  the  mortgagees  proved  in  the  bank- 
ruptcy. 

In  order  to  prevent  the  sale  by  the  mortigagees  of 
the  testator's  reversionary  interest,  the  interest  due 
under  the  mortgage  was  contributed  by  Uie  benefi- 
ciaries and  executors.  £40  128.  7d.  was  paid  by  his 
widow,  £40  10s.  8d.  by  Mrs.  White,  £40  10s.  8d.  by 
J.  H.  Watson,  and  £122  10s.  2d.  by  the  executors. 

In  1869  the  mortgagees  sold  the  reversionary 
interest  for  £690.  After  paying  succession  duty, 
£6  188. ;  auctioneer's  charges,  £29  lOs. ;  costs  of  sale, 
£23 14s.  lOd. ;  and  £525  4s.  8d.  for  principal,  interest, 
and  costs,  they  handed  the  balance,  £104  12s.  6d.,  to 
the  executors  on  the  9th  of  Februaiy,  1870. 

Susannah  Watson  died  in  1871.  The  bankrupt  died 
on  the  5th  of  February,  1886,  and  the  testator's 
widow  died  on  the  29th  of  August,  1894,  when  the 
testator's  property  became  divisible. 

W.  C.  Turner,  the  executor  of  the  surviving 
executor  of  the  testator's  will,  took  out  this  summons 
to  determine  if,  as  trustee  of  the  residuary  estate  of 
the  testator,  he  was  at  libertv  to  retain  out  of  the 
share  of  J.  J.  W.  Watson  ail  or  any  of  the  sums 
representing  payments  made  and  loss  incurred  by 
reason  of  the  testator's  liability  as  surety  for  J.  J.  "V^ . 
Watson. 

Swi^fm  Body,  Q.C.,  and  W.  E.  MozUy,  for  the 
plaintiff. 

Verrwn  Smith,  Q.C.,  and  G.  Cave,  for  J.  H.  Watson 
and  the  representatives  of  Mrs.  White.— The  execu- 
tors' right  of  retainer  is  not  affected  by  the  bstnk- 
nptc^,  which  occurred  after  the  death  of  the  testator, 
and  in  that  this  case  differs  from  Cherry  v.  Boulthee, 
4  My.  &  Cr.  442.  The  bankrupt's  assignees  take 
subject  to  any  equities  there  may  be :  Jeff$  v.  Wood, 
2  P.  Wms.  128.  The  bankrupt  must  account  for  the 
£122  lOs.  paid  by  the  executors  before  becoming 
entitled  to  any  share  of  the  residue,  and  the  pay- 
ments made  by  the  residuary  legatees  must  oe 
presumed  to  have  been  made  at  the  request  of  the 
executors  and  stand  on  the  same  footing.  There  is 
the  same  right  of  indemnity  as  to  the  money 
retained  by  the  mortgagees,  which  was  in  substance 
paid  by  the  testator's  estate :  In  re  Akerman,  40  W.  R. 
12,  [1891]  3  Ch.  212 ;  Fetre  v.  Buncombe,  20  L.  J.  Q. 
B.242. 

JR,  J.  Parker,  for  Mnsgrave  Watson. 

C,  James,  for  the  assignees  in  bankruptcy  of  J.  J.  W. 
Watson,  was  stopped  as  to  the  payments  made  by 
the  beneficiaries.— The  executors  had  no  right  of 
retainer.  At  the  time  of  the  death  of  the  testator 
the  son  was  only  under  a  contingent  liability  to  Uie 
testator.    The  son's  sul^^equent  bankruptcy  converted 


this  into  a  ri^ht  of  proof,  and  until  then  there  waa 
not  any  subsisting  debt :  Cherry  v.  BouUbee,  Courtenay 
V.  Williams,  3  Hare  539 ;  In  re  Taylor,  42  W.  B.  373, 
[1894]  1  Ch.  674.  Before  the  bankruptcy  ihe  execu- 
tors never  had  a  fund  payable  to  the  person  liable  to 
pay  the  debt.  A  debt  cannot  be  retained  out  of  a 
specific  legacy,  and  a  future  debt  cannot  be  retained 
or  set  off:  /n  re  i2ee«,  60  L.  T.  N.  8.  260,  37  W.B.I>^. 
80.  There  is  no  contract  implied  to  pay  interest, 
and  certainly  not  at  a  higher  rate  than  4  per  oent. 

Vernon  Smith,  Q.C,  replied. 

Ct*r»  adv,  vult, 

March  31.— Nobth,  J.,  stated  the  facts  and  oon- 
tioued : — If  the  son  were  alive  and  not  a  bankrupt  the 
case  would  be  quite  clear.  Willes  v.  Oreenhill,  9  W.  B. 
217,  29  Beav.  376,  and  In  re  Akerman  show  that  the 
executor  would  be  entitled  to  retain  the  son's  debt, 
treating  it  as  beinff  so  much  in  his  hands  on  aoooont 
of  his  share  of  ue  estate.  Courtenay  v.  Williams 
and  In  re  Akerman  also  show  that  the  lapse  of  time 
since  the  son's  bankru^tc]r  in  1859,  or  since  the 
realization  of  the  security  in  1869,  would  not  affect 
the  executors'  right  to  retain.  But  there  having  been 
a  bankruptcy,  the  question  is  as  to  the  position  of 
the  assignees  in  banlmiptcy  of  the  son.  I  take  it  that 
they  stamd  in  no  better  position  than  the  so  i  himself 
would  if  he  were  alive  and  not  bankrupt.  [His 
lordship  referred  to  BousfiM  v.  Lawford,  II  wl  B. 
842,  1  De  G.  J.  &  8.  459,  and  the  judgment  of 
Knight- Bruce,  L.J.,  t6..  p.  463,  and  to  In  re  Baichelor, 
L.  R.  16  Eq.  481,  22  W.  B.  Dig.  141.]  Cherry  v. 
Boultbee  and /n  re  Hodgson,  27  W.  B.  38,  9  Ch.  D.  673, 
were  cited  as  authorities  to  the  contrary,  but  in  both 
these  cases  the  bankruptcy  took  plaoe  during  the 
lifetime  of  the  testator,  and  the  ground  of  the  decision 
was  that  the  executors  were  never  entitled  to  the  del^ 
but  only  to  a  dividend. 

In  the  present  case  no  one  ever  proved  against 
the  bankrapt's  estate  in  respect  of  this  debt.  The 
father's  executors  were  not,  at  the  date  of  the 
son's  bankruptcy,  in  a  position  to  prove.  The  only 
persons  who  could  prove  were  the  mortgagees,  who 
never  did  prove.  The  executors  could  not  have 
proved  until  1869,  when  the  mortgagees  realised 
their  securibr.  If  they  had  proved,  their  right  of 
retainer  would  have  been  gone  altogether.  Stammers 
V.  EllioU,  16  W.  B.  489,  L.  R.  3  Ch.  App.  195,  and 
Armstrong  v.  Armstrong,  19  W.  B.  971,  L.  B.  12  Bq. 
614,  are  clear  authorities  for  this.  The  same  resalt 
would  have  followed  if  the  bankrupt  had  obtained 
his  discharge  wi^out  the  executors  proving.  In  re 
Orpen,  29  W.  R  467,  16  Ch.  D.  202,  shows  this. 
The  case  of  In  re  Rtes,  which  was  cited  in  support  of 
the  contention  that  there  is  no  right  of  retainer,  is 
distingtushable,  for  there  there  had  been  proof. 

It  is  contended  that  the  executors  have  a  rif^^ht  of 
proof  only ;  but  I  can  see  no  reason  why  they  should 
hand  over  what  they  have  belonging  to  the  tea- 
tator  in  order  that  thiiy  may  get  it  back  from  the 
bankrupt's  estate.  In  re  Whitehouse,  36  W.  B.  181, 
37  Ch.  D.  683  (p.  694,  per  Stirling,  J.),  is  a  olear 
authority  against  this  contention.  Lord  Chelmsford, 
in  Stammers  Y.  Elliott,  L.  B.  3  Ch.  195,  at  p.  200,  also 
lays  this  down  clearly.  The  result  is  that  the  aor- 
viving  executor  has  a  right  of  retainer. 

It  was  suggested  that  he  might  retain,  on  behalf 
of  ^e  estate  of  the  deceased  mother,  the  brother, 
and  the  sister,  the  sums  contributed  by  them  to  keep 
down  the  interest  and  premiums ;  but  there  oan  be 
no  right  of  retainer  in  respect  of  Uiose  sums.  Thej 
did  not  come  out  of  the  testator's  estate,  and  do  debt 
is  due  to  tiie  testator's  estate  in  respect  of  them. 
There  is  no  equity  by  virtue  of  which  exeootoia  can 
retain  a  debt  due,  not  to  the  testator's  estate,  bat  to 
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tome  other  person,  in  order  that  they  may  hand  over 
the  amount  retained  to  that  person. 

As  to  the  £122  paid  by  the  executors  there  is  a  clear 
right  of  retainer,  as  there  is  of  the  £578  deducted  by 
the  mortgagees  from  the  proceeds  of  sale  in  satis- 
faction of  their  daim.  I  think  this  right  of  retaiuer 
carries  with  it  the  right  to  retain  interest  at  4  per 
cent.  Although  the  interest  reserved  by  the  mortgage 
deed  was  5  per  cent.,  it  does  not  follow  that  the  surety 
ought  to  receive  that  rate  in  the  absence  of  any  con- 
tract as  to  interest.  In  Petre  v.  Duncombe  a  jury 
gave  5  per  cent,  interest  to  a  surety  by  way  of 
damages,  but  there  the  principal  debtor  had  stated 
an  account  allowing  interest  at  5  per  cent,  on  some 
previous  payments.  I  think  I  ought  to  allow  only  4 
per  cent.  That  is  the  rate  of  interest  the  court  gene- 
rally gives  in  such  cases. 

A  claim  has  also  been  made  to  retain  something  in 
respect  of  consequential  damage.  That  means,  I 
assume,  that  the  reversion  when  sold  by  the  mort- 
gagees did  not  realize  its  full  value,  and  certainly 
not  so  much  as  it  would  have  realized  if  they  had 
waited  till  it  fell  into  possession.  No  proof  has  been 
given  of  an^  consequential  damage,  and  there  can  be 
no  retainer  m  respect  of  it. 

Solicitors,  Lowe  it  Co, ;  Whites  &  Co, 


Chan.  Div.    }  .^  .,  ,« 

Kekewich,  J.  J  ^P"^  ^^• 

Re  Hill. 
Hill  v,  Pilcher.  (a.) 

SeUlemtiii — Limiicd  iwwer  to  imrrhnse  laud — Money 
**  liahfe  to  be  hid  out  in  the  purchube  of  laud  " — 
Sett/ed  Land  Act,  1882  (45  <fc  46  Vict,  c.  38),  a.  33. 

Under  the  trusts  of  a  settlement  by  which  the  mo  ety  of 
certain  freehold  lands  and  also  certain  personalty  were 
settled,  the  trustees  were  authorized,  at  the  request  of  the 
tenant  for  life,  to  invest  the  personalty  in  the  purchase 
of  the  unsettled  moiety  of  the  freehold  lands. 

Held,  that  money  in  the  hands  of  the  trustees  forming 
pari  of  the  persoimlty  might  be  applied  by  the  trustees 
under  section  33  of  the  Settled  Land  Act,  1882,  as 
capital  moneys  in  the  purchase^  jointly  with  the  owner  of 
the  other  moiety,  of  adjoining  convenient  freeholds. 

Adjourned  summons. 

Fnder  the  trusts  of  a  marriage  settlement  the 
moiety  of  certain  freehold  premises  was  held  by  the 
trustees  on  trust  for  sale  at  the  request  of  the  tenant 
for  life  during  her  life,  and  afterwards,  at  their  -dis- 
cretion and  sm)ject  thereto,  the  said  moiety,  together 
with  certain  personal  estate,  was  held  by  the  tnistees 
upon  the  usual  trusts  for  the  husband  and  wife  and 
children* 

The  settlement  also  contained  a  provision  that  at 
the  request  in  writing  of  the  husband  and  wife,  or 
the  survivor  of  them,  the  trustees  might  sell  any  part 
of  tiie  securities  vested  in  them  upon  the  trusts  of  the 
settlement,  and  invest  the  same  in  the  purchase  of  the 
other  moiety  of  the  freehold  premises. 

This  was  a  summons  to  determine  the  question 
(amongst  others)  whether  any  portion  of  the  trust 
funds  was  applicable  under  the  Settled  Land  Act  or 
otherwise  for  the  purpose  of  purchasing,  jointly  with 
the  owner  of  the  other  moietr  of  the  property,  a  piece 
of  land  adjoining  the  freehold  property  settled  which 
it  appeared  from  the  evidence  was  8  most  desirable 
addition  to  it. 

Austen   Cartmell,  for  the  tenant  for  life. — Section 

(a.)  Beported  by  F.  T.  Duka,  Esq.,  Barrister- 
at-Law* 


33  of  the  Settled  Land  Act,  1882,  applies  where  there 
is  money  in  the  hands  of  trustees  of  a  settlement  liable 
to  be  laid  out  in  land.  Here  the  trustees  are 
authorized  to  apply  the  money  in  hand  in  the  purchase 
of  the  unsettled  moiety  of  the  freeholds.  It  is  there- 
fore within  t^e  section. 

Bctdcock,  for  the  trustees. 

Kekewioh,  J. — The  question  for  decision  in  this 
case  is  whether  money  which  trustees  of  a  settlement 
have  power  to  invest  in  the  purchase  of  particular 
land  at  the  request  of  the  tenant  for  life  is  or  is  not 
money  which  is  *'  liable  to  be  laid  out  in  the  purchase 
of  luid  "  within  section  33  of  the  Settled  Land  Act, 
1882.  On  this,  the  first  question  which  arises  is 
whether  the  power  to  purchase  the  unsettled  moiety 
of  Uie  property  settled  is  discretionary  or  obligatory. 
Where  there  is  a  direction  .or  power  to  trustees  to 
sell  or  purchase  at  the  request  of  the  tenant  for  life, 
the  trustees  must  do  so  if  required  by  the  tenant  for 
life,  and  consequently  in  this  case  upon  the  request 
being  made  a  "liability"  would  arise  to  make  the 
purchase.  As  to  the  further  question,  whether  the 
power  being  to  purchase  particular  land  is  this  money 
within  the  meanmg  of  the  33rd  section  of  the  Settled 
Land  Act,  I  think  that  where  a  settlement  contains 
provision  for  the  investment  of  money  in  land  so  as  to 
convert  that  money  from  personalty  to  realty  the 
Act  intends  that  such  money  should  be  capable  of 
being  applied  as  capital  money  for  all  the  purposes  of 
the  Act,  and  accordingly  the  trustees  may  apply  the 
money  as  desired  in  this  case. 

Solicitors,  8,  W,  Johnson  <k  Son, 


R^L^J:\  March  16.  28;  April  17. 

lie  Pantheb  Lead  Co.  (a.) 

Comjmny — Winding    up  —  Lease  —  Proof   by    lessor — 
Creditor— Insolvency  of  company. 

Since  the  decision  in  Hardy  v,  Fothergill,  37  W,  R, 
177,  13  App,  Cas.  351,  the  eirlier  cases  as  to  proof  by  a 
lessor  in  the  case  of  a  company  in  liquidation  have  to  be 
reconsidered,  and  it  is  the  duty  of  the  court  to  assist  a 
lessor  in  proving  in  respect  of  the  obligations  of  a  cmn^ 
pany  as  lessee  under  its  lease  in  all  cases  where  the  lessor 
is  desirous  of  proving  at  once  for  his  loss  on  the  footing 
of  the  lease  being  determined  or  treated  as  determined. 

A  company  which  was  lessee  under  an  onerous  lease 
went  into  voluntary  liquidation,  and  the  liquidator  gave 
up  possesion  to  the  lessors,  but  not  so  as  to  surrender 
the  term  ;  the  lessors  were  ready  to  come  to  an  arrange- 
ment by  accepting  a  surrender  or  determining  the  lease 
on  being  allowed  to  prove  for  the  loss  thereby  sustained. 

Held,  that  liberty  ought  to  be  given  to  the  liquidator  to 
carry  out  such  arrangement. 

Summons. 

This  was  a  summons  for  directions  which  came 
before  Bomer,  J.,  sitting  as  additional  judge  of 
the  Chancery  Division  for  Vaughan  Williams,  J. 

The  company  was  lessee  under  a  lease,  which  con- 
tained onerous  covenants,  for  a  term  of  twenty-one- 
years,  commencing  in  1883,  and  determinable  at  the 
end  of  seven  and  fourteen  years. 

The  company,  which  was  formed  in  14857,  went  into 
voluntary  liquidation  in  1895,  and  the  liquidator 
gave  up  possession  to  the  lessors. 

A  question  was  raised  on  the  present  summons 
whether  the  lease  had  been  surrendered,  but  his  lord- 

(a)  Beported  by  Y.  db  S.  Fowkb,  Esq.,  Barrister- 
at-Law. 


574 


THE  WEEKLY  REPORTER.       cjid,4.i99«.)       VoL  XUY. 


High  Coubt. 


Be  Paktheb  Lead  Co.— Smith  v.  Gill. 


High  Coubt. 


ship  held,  on  the  facts,  that  there  had  been  no 
surrender* 

The  lessors  had  offered  to  arrange  with  the 
liquidator  to  take  a  surrender  of  the  lease  or  to 
determine  it,  on  their  being  allowed  to  prove  for  the 
loss  thereby  sustained  by  them. 

This  summons  was  taken  out  by  the  liquidator  in 
the  voluntary  winding  up  to  determine  the  question 
whether  the  lessors  were  entitled  to  prove  in  the 
winding  up  for  the  future  and  contingent  liability  of 
the  company  as  regarded  future  rent  and  breaches  of 
covenant,  and  whether  the  lessors  were  entitled  to 
have  the  assets  of  the  company  impounded  to 
answer  their  claims. 

The  main  questions  raised  on  the  summons  were  (1) 
whether  Hardy  v.  Foihergill,  37  W.  B.  177,  13  App. 
Cds.  351,  overrules  the  earlier  cases  on  the  same  sub- 
ject matter,  such  as  Be  Hat/tor  Granite  Co,,  14  W.  B. 
186,  L.  B.  1  Ch.  App.  77,  and  Horsey' s  claim,  16 
W.  B.  577,  L.  B.  5  Eq.  561 ;  and  (2)  whether  or  not 
the  present  case  was  or  was  not  distinguishable  from 
The  Ntw  Oriental  Bank  Corporation  {No.  2),  43  W.  B. 
525,  [1895]  1  Ch.  753. 

The  following  is  a  statement  of  the  previous  law 
on  the  subject,  taken  from  the  cases  cited  in  the 
argument : — 

In  the  earlier  cases — as,  e,g,,  in  Horsey' a  daim — it 
was  decided  that,  as  it  was  impossible  to  put  a  just 
estimate  on  the  claim  of  a  landlord  for  future  rent 
and  possible  breaches  of  covenant,  he  was  not  entitled 
to  prove  against  a  limited  company  being  wound  up, 
and  to  receive  a  dividend  on  his  proof. 

This  view  would  seem  to  have  prevailed  until 
Hardy  v.  Fothergill,  which  decided  that  a  lessor's 
claim  under  a  covenant  for  indemnity  would  be 
barred  by  an  ordinary  discharge  in  bankruptcy 
obtained  by  the  assignee,  even  though  the  lessor 
have  tendered  no  proof  respecting  it,  for  the  contin- 
gent liability  on  the  covenant  is  a  debt  provable 
in  the  bankruptcy,  unless  the  court  declares  it  to  be 
a  liability  incapable  of  being  fairly  estimated.  But 
the  effect  of  Hardy  v.  FothtrgiU  on  the  right  of  a 
lessor  to  have  the  assets  of  a  limited  company  which 
is  bein^  wound  up  impounded  remained  undeter- 
mined till  the  case  of  The  New  Oriental  Bank  Corpora- 
tion (2),  though  the  point  was  mentioned  in  Craig's 
claim,  43  W.  B.  245,  [1895]  1  Ch.  267,  before  the 
Court  of  Appeal. 

In  The  Nevo  Oriental  Batik  Corporation  (2)  Vaughan 
Williams,  J.,  held  that  the  rule  in  Hardy  v.  Fother- 
gill  does  not  apply  where  a  lessor  is  proving  in 
respect  of  the  liability  of  his  lessee  under  a  subsist- 
ing lease,  whether  the  lessee  is  an  insolvent  company 
which  is  being  wound  up  or  is  a  bankrupt,  and  that 
in  the  case  of  an  insolvent  company  Be  Haytor 
Granite  Co,  and  Horsey's  claim  are  still  appli- 
cable. 

Eve,  Q,C,,  and  J,  G,  Wood,  for  the  application. 

BwM^,  Q.C,  and  P.  S.  Stokes,  for  the  lessors. 

Wood  replied. 

Li  addition  to  the  cases  mentioned  above,  the 
following  cases  and  authorities  were  referred  to: 
Gooch  V.  London  Banking  Association,  32  Ch.  D.  41,  34 
W.  B.  Dig.  38;  Be  Westboume  Grove  Drapery  Co.,  25 
W.  B.  509,  5  Ch.  D.  248 ;  Northern  Counties  of  Eng- 
land ;Fire  Insurance  Co,,  Mac/arlane's  daim,  17  Ch. 
D.  837, 29  W.  B.  Dig.  47  ;  Companies  Act,  1862,  s.  158  ; 
Judicature  Act,  1875,  s.  10. 

BOHBB,  J. — In  this  case  I  have  already  held  that 
the  lease  to  the  company  has  not  been  surrendered 
by  operation  of  law,  and  now  the  question  arises  as 
to  what  ought  to  be  done  in  the  winding  up  with 
r^;ard  to  the  daim  of  the  lessors  in  resect  of  the 


lease.  The  lease  is  an  onerous  one.  The  premises 
are  not  occupied  or  used  or  reqmred  by  the  liquidator 
or  by  the  company.     If  the  liquidator  can  make  a 

E roper  arrangement  with  the  lessors  whereby  the 
)ase  may  be  determined,  he  certainly  ought  to  do 
so.  On  the  other  hand,  it  is  equally  obvious  that  the 
terms  of  the  lease  are  beneficial  to  the  lessors,  and 
that  if  the  lease  were  put  an  end  to  withoul  due  oom- 
pensation  to  the  lessors  they  would  suffer  damage. 
Now,  if  this  is  the  case,  as  in  The  New  Oriental  Bank 
Corporation  (No,  2),  before  Vaughan  Williams,  J., 
and  the  lessors  had  refused  to  let  the  lease  be  giv»i 
up  and  prove  for  the  loss  thereby  sustained  by  them, 
I  should  have  felt  great  difficulty  in  doing  more  than 
was  done  by  the  learned  judge  in  that  case,  for  a 
lessor  cannot  be  compelled  to  come  in  and  prove. 
But  here  the  lessors  offer  to  arrange  with  the  liqui- 
dator to  take  a  surrender  of  the  lease  or  to  deter- 
mine it,  on  terms  of  their  being  allowed  to  ^ove  for 
the  loss  thereby  sustained  by  them.  This  is  clearly 
an  arrangement  which  ought  to  be  made  by  the 
liquidator  on  his  side,  and  aiter  the  expression  of  my 
opinion  I  have  no  doubt  that  he  will  enter  into  it, 
and  so  all  difficulty  will  be  avoided.  All  I  need  do, 
therefore,  on  this  summons  is  to  give  liberty  to  the 
liquidator  to  carry  out  the  arrangement  I  have 
indicated.  Should,  for  any  unforeseen  reason,  any 
difficulty  arise,  then  a  further  application  to  the  court 
can  be  made.  The  costs  of  both  parties  to  thii 
application  will  be  paid  by  tiie  liquidator  out  of  the 
assets. 

I  desire  to  add  that,  in  my  opinion,   since  the 
decision  in  Hardy  v.  Fothergtll  the  old  oases  as  to 

Sroof  by  a  lessor  in  the  case  of  a  company  in  liqui- 
ation  have  to  be  reconsidered,  as  was  pointed  out  by 
Lindley,  L.J.,  in  Craig's  daim,  and  certainly  it  will 
be  the  duty  of  the  court  to  assist  a  lessor  in  proving 
in  respect  of  the  obligations  of  a  company  as  lessee 
under  its  lease  in  all  cases  like  the  present,  where 
the  lessor  is  desirous  of  proving  at  once  for  his  loss 
on  the  footing  of  the  lease  being  determined  or 
treated  as  determined.  In  such  oases  I  see  no  diffi- 
culty in  allowing  the  proof  or  estimating  its 
amount.  And  I  need  not  point  out  the  injustice  that 
would  ensue  if  a  liquidator  in  the  case  of  an  insolvent 
company  like  the  present  was  to  be  at  liberty  to 
refuse  to  allow  any  proof  except  for  rent  actually 
accrued  due.  He  might  apply  all  the  assets  in 
paying  the  other  creditors  large  dividends  on  their 
debts,  and  leave  the  unfortunate  lessor  with  a  mere 
claim  for  his  future  rent  and  in  the  position  of  there 
being  no  assets  available  for  the  payment  of  any 
part  of  such  rent  as  and  when  it  accrued  doe  and 
became  provable. 

Solicitors,  Coode,  Kingdon,  d:  Cotton,  for  Ooode, 
Shilson,  &  Co.,  St.  Austell;  Emmet  d:  Go,,  for  Kettle 
dt  Landor,  WolverhamptdU. 


June  15. 


Q.  B.  Div.         ) 
(Cave  and  Wills,  JJ.)  { 

Smith  v.  Gill,  (a.) 

County  court— Appeal — Claim  not  exceeding  £20,  but 
counter-claim  exceeding  £20 — County  Courts  Act,  1888 
(51  d:  52  Vict.  c.  43),  s.  120. 

Where  in  an  action  brougJd  in  a  county  court  iktre  w 
a  counter-claim  for  a  sum  exceeding  £20,  there  is  a 
right  of  appeal  in  respect  of  the  counter-claim,  notwith- 
standing the  claim  itself  was  for  a  sum  not  exceeding  £20l 

(a.)  Beported   by  0.    G.    Wilbrahak,    £aq., 
Barrister-at-lJaw. 


Vol.  xLiv-    [j^«;mw.]     the  weebxt  reporter. 


575 


High  Coubt. 


Smith  v.  Gill. — Osborne  v.  Ohooquebl. 


High  Coubt. 


Appeal  from  a  county  court. 

The  action  was  to  recover  £3  lis.  6d.,  the  cost  of 
remoying  certain  gasbrackets  put  np by  the  defendant 
in  the  pluntiff*s  billiard-room,  which  were  not  suitable 
for  the  purpose  for  which  they  were  required. 

The  defendant  oounter-daimed  for  £21  7s.  6d.,  the 
price  of  the  aforesaid  brackets. 

Judgment  was  given  in  favour  of  the  plaintiff  on 
the  claim  and  oounter-daim. 

Section  120  of  the  (bounty  Courts  Act,  1888,  pro- 
vides that  '*  if  any  party  in  any  action  or  matter  shall 
be  dissatisfied  witii  the  determination  or  direction  of 
the  judge  .  .  .  the  party  aggrieved  .  .  . 
may  appeal  from  the  same  to  the  Hi^  Court  .  .  . ; 
provid^  always  that  there  shall  be  no  appeal  in  any 
action  of  contract  or  tort,  other  than  an  action  of 
ejectment  or  an  action  in  which  tide  to  any  corporeal 
or  incorporeal  hereditament  shall  have  come  in  ques- 
tion, where  the  debt  or  damages  does  not  exceed 
twenty  pounds.     .     .     ." 

The  defendant  appealed. 

J,  E,  BankeSf  for  the  appellant. 

Buckmouier,  for  the  respondent,  took  a  prelimi- 
nary objection.  There  is  no  right  of  appeal.  Par- 
ties to  a  counter-claim  are  not  "paities  in  any 
action  or  matter  "  ;  for  *'  action  **  is  defined,  in  section 
186,  to  mean  *'  every  proceeding  in  the  court  which 
may  be  commenced  as  prescribed  by  plaint,"  and 
counter-claims  are  commenced,  not  by  plaint,  but  by 
a  notice.  Therefore  the  circumstance  that  there  is  a 
counter-claim  for  a  greater  amount  than  £20  does 
not  a£Eect  the  rule  that  there  is  no  appeal  where  the 
oLum  is  for  a  less  amount  than  £20.  '  *  Matter ' '  refers 
only  to  the  equitable  jurisdiction  of  the  court. 

Cayi,  J. — We  do  not  think  that  there  is  anything 
in  this  preliminary  point. 

The  case  then  proceeded. 

Solicitors  for  the  appellant,  Hamlin^  Grammery  & 
Co.y  for «/.  Voaper  Curry,  Bradford. 

Solicitors  for  thu  respondent.  Prior,  Churchy  <fc 
Adams,  for  W.  H.  Forster,  Leeds. 


May  21. 


a  B.  Div.  ) 

(Lord  Bussell  of  Killowen,  [ 

C.J.,  and  Wills,  J.)       j 

Osbobne  v.  Chooquebl.  (a.) 

Animals — Negligence — Negligently  keeping  a  ferocious 
clog — Scienter — Disposition  to  bite  mankind. 

Where  a  claim  is  made  for  injuries  caused  by  a  dog  to 
a  human  being,  the  evidence  of  scienter  must  show  not 
only  that  the  dog  had  a  ferocious  disposition,  bui  that  it 
had  a  ferocious  disposition  against  mankind.  Proof, 
therefore,  that  the  dog  had  ujorried  a  goat  was  not  suffi- 
cient evidence  o/ scienter  to  make  the  defendant  liable. 

Appeal  from  the  decision  of  the  judge  at  the 
Brompton  County  Court. 

The  plaintifiP  was  bitten  by  the  defendant's  dog. 
The  evidence  of  scienter  was  that  while  in  the  posses- 
sion of  a  former  owner  the  dog  had,  in  company 
with  another  dog,  chased  and  bitten  a  goat. 

The  learned  judge  gave  judgment  for  the  plaintiff 
with  £22  damages. 

Brook  Little,  for  the  defendant. — The  evidence  of 
scienter  was  insufficient.  It  was  unreasonable  to 
suggest  that  a  dog  that  would  bite  a  goat  might  not 
be     perfectiy    docile    with    regard    to    men.      The 


(a.)    Beported  by   C.   G.    Wh^baham,   Esq., 
Harrister-at-Law. 


authorities  showed  that  it  was  necessary  to  prove  not 
only  a  ferocious  disposition  but  a  ferocious  disposition 
afi:ain8t  mankind:  Bullen  &  Leake,  Precedents  of 
Pleadings,  3rd  ed.,  p.  366  ;  Applebee  v.  Percy,  22 
W.  B.  704,  L.  B.  9  C.  P.  647  ;  Worth  v.  Oilling, 
L.  B.  2  C.  P.  1,  15  W.  B.  C.  L.  Dig.  75. 

Haiotin,  for  the  plaintiff. — The  question  of  the 
ferocious  disposition  of  the  dog  is  a  question  of  fact. 
All  that  is  required  to  be  shown  is  a  ferocious  disposi- 
tion, from  which  ferocity  towards  men  may  be 
inferred :  Smith  v.  Great  Eastern  Railway  Co,,  15 
W.  B.  131,  L.  B.  2  C.  P.  4. 

Lord  Bussell  of  Killowen,  C.J.— The  appeal 
must  be  allowed.  The  facts  of  the  case  are  tiiese. 
The  dog  was  a  bull-dog,  and  was  formerly  owned  by 
a  Dr.  Boberts.  Its  only  misdeed  was  that  while  in 
Dr.  Boberts'  possession  it  worried  a  goat  at  Worm- 
wood Scrubs.  In  September,  1895,  Dr.  Boberts 
made  it  over  to  the  defendant.  In  November  the 
defendant  was  leading  the  dog  by  a  leash,  and  the 
plaintiff  with  other  boys  began  teasing  it.  Wben 
upon  reaching  home  the  do^  was  released  it  went 
back  to  the  plaintiff  and  bit  him.  There  was  no 
evidence  that  the  dog  had  manifested  any  disposition 
to  bite  mankind.  It  had  a  creditable  record  with  the 
exception  of  the  unhappy  incident  in  connection  with 
the  goat.  The  question  is.  What  is  the  test  of  the 
defendant's  liability  ? 

I  think  tiie  law  is  in  an  unsatisfactory  condition. 
It  would  be  much  more  intelligible  if  a  man  were  to 
be  responsible  for  whatever  damage  his  dog  did.  The 
law  has  so  dealt  with  the  matter  in  a  particular  class 
of  case.  That  is  to  say,  that  if  a  dog  kills  or  injures 
sheep  or  cattle  the  owner  is  liable,  notwithstanding 
the  dog  had  never  to  his  knowledge  shown  a  disposi- 
tion to  injure  sheep  or  cattie  before.  Attempts  have 
been  made  to  abolish  the  necessity  for  proving 
scienter,  but  they  have  failed.  A  Bill  on  the  subject 
which  was  introduced  into  Parliament  did  not 
receive  support. 

But  looiong  at  the  law  as  it  stands  it  is  impossi- 
ble to  arrive  at  any  other  conclusion  than  that  where 
a  doff  has  injured  a  human  being,  in  order  to  estab- 
lish nability  on  the  part  of  the  owner  it  is  necessary 
to  prove  scienter,  that  the  dog  was  accustomed  either 
to  bite  or  bite  at  mankind. 

The  learned  judge  has  not  found  that  the  dog  had 
any  ferocious  disposition  against  mankind  or  that  it 
ever  attempted  to  bite  mankind.  All  that  he  has 
found  is  that  the  dog  was  of  a  ferocious  disposition. 
The  learned  judge  was  therefore  wrong. 

Wills,  J.— I  am  of  the  same  opinion.  For  a  great 
number  of  years  it  was  always  the  practice  in  plead- 
ings to  describe  the  dog  as  not  merely  of  a  ferocious 
disposition,  but  that  it  was  accustomed  to  bite  man- 
kind. In  Worth  v.  Gilling  an  amendment  to  that 
effect  was  added  at  nisi  prius.  When  pleading  was 
more  strict  there  could  be  no  better  definition  of  the 
law  than  could  be  found  in  the  necessary  allegations 
to  support  a  claim . 

In  HarUey  v.  Harriman,  1  B.  &  Aid.  620,  it  was  held 
that  a  declaration  that  the  defendant's  dogs  had  a 
disposition  to  attack  sheep  was  not  supported  by 
proof  that  the  dogs  frequentiy  attacked  men. 

Neither  is  it  to  be  taken  as  a  necessary  inference 
that  because  a  dog  is  accustomed  to  attack  sheep  that 
it  is  ipso  facto  shown  to  be  liable  to  attack  men.  It 
is  well  bown  that  a  dog  may  have  a  disposition  to 
attack  any  sort  of  animid,  and  yet  be  perfectiy  good 
as  re^^ards  mankind.  Therefore  the  fact  that  this  dog 
worried  a  goat  is  no  evidence  of  a  ferocious  disposi- 
tion as  regards  mankind. 
Solicitor  for  the  defendant,  A.  H,  D,  Nonweiler. 
Solidtors  for  the  plaintiff,  Thomson  d:  Co, 
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Bassano  v.  Bradley,  (a.) 

Practice  —  County  Court  —  Jurisdiction  —  Proceeding 
under  Charitable  Trusts  Act,  lS5S—TiUe— Rent- 
charge  issuing  out  of  lands — Anniuil  value — Charitable 
Trusts  Act,  1853  (16  cfc  17  Vict.  c.  139),  s.  41— 
County  CourU  Act,  1888  (51  &  52  Vict.  c.  43),  s.  60. 

An  action  by  trustees  of  a  charity  to  recover  arrears  of 
a  rent-charge  is  not  a  ** 'proceedings^  within  section  41 
of  the  Charitable  TrusU  Act,  1853. 

The  plaintiffs  sought  to  recover  in  the  county  court 
arrears  of  a  rent-charge  of  £10  a  year  issuing  out  of 
lands  of  an  annual  value  of  more  than  £50. 

Held,  that  there  tuas  no  dispute  as  to  the  title  of  the 
lands,  but  only  as  to  the  rent-charge,  and  that  the  Juris^ 
diction  of  the  county  court  was  not  ousted. 

Rule  nisi  for  a  prohibition  to  the  county  court  of 
Worcester. 

The  action  was  brought  by  the  plaintiffs,  who  were 
the  trustees  of  a  charity,  to  recover  the  arrears  of  a 
rent-charge  of  £10  issuing  out  of  lands  of  the  defen- 
dants which  were  admittedly  of  more  value  than  £50 
a  year.  The  summons  referred  to  the  Charitable 
Trusts  Act,  1853,  and  leave  to  proceed  under  that 
Act  had  been  obtained. 

The  defendants  obtained  a  rule  nisi  for  a  prohibi- 
tion on  the  grounds  that  the  jurisdiction  of  the  county 
court  was  excluded  (1)  by  section  41  of  the  Charitable 
Trusts  Act,  1853 ;  (2)  by  section  60  of  the  County 
Courts  Act,  1888.  Section  41  of  the  Charitable 
Trusts  Act,  1853,  provides  that  ''no  judge  of  the 
Court  of  Chancery  nor  any  district  court  of  bank- 
ruptcy or  county  court  shall  upon  any  proceedings 
under  this  Act  have  jurisdiction  to  try  or  determine 
the  title  at  law  or  in  equity  to  any  real  or  personal 
property  or  any  term  or  interest  therein  as  between 
any  charity  or  the  trustee  thereof  and  any  person 
holding  or  claiming  such  real  or  personal  property, 
term,  or  interest  adversely  to  such  charity,  or  to  try 
or  determine  any  question  as  to  the  existence  or 
extent  of  any  charge  or  trust." 

The  County  Courts  Act,  1888,  s.  60,  enacts  that  *'  a 
judge  shall  have  jurisdiction  to  try  any  action  in 
which  the  title  to  any  corporeal  or  incorporeal  here- 
ditament shall  come  in  question  where  neither  the 
value  of  the  lands,  tenements,  or  hereditaments  in 
dispute,  nor  the  rent  payable  in  respect  thereof,  shall 
exceed  the  sum  of  £50  by  the  year.     .     .     .'' 

Bosanquet,  Q.C.,  and  Rickey,  for  the  plaintiffs, 
showed  cause  against  the  rule. — This  is  not  a  **  pro- 
ceeding ''  under  the  Charitable  Trusts  Act ;  although 
the  leave  of  the  Charity  Commissioners  has  been 
obtained,  it  was  not  really  necessary.  Secondly,  there 
is  no  question  here  in  which  the  title  to  lands  of  a 
greater  annual  value  than  £50  is  in  dispute.  The 
rent-charge  of  £10  is  the  hereditament  as  to  the 
title  of  which  there  is  a  question.  There  is  nothing 
in  section  60  of  the  County  Courts  Act,  1888,  to  pre- 
vent a  county  court  judge  trying  an  action  as  to  a 
rent-charge  of  less  than  £50  a  year,  even  though  the 
lands  out  of  which  it  issues  exceed  £50  in  annual 
value :  StolwoHhy  v.  Powell,  55  L.  J.  Q.  B.  228,  34 
W.  B.  Dig.  51. 

A,  T.  Lawrence,  for  the  defendants. — The  plaintiffs 
intended  to  proceed  under  the  Charitable  Trusts  Act, 
as  is  shown  by  their  obtaining  the  leave  of  the 
Charity    Commissioners.      Section   41  of   that   Act 


therefore  acts  as  a  bar  to  the  action.  Bat,  even  if 
that  is  not  so,  the  jurisdiction  of  the  county  court 
judge  is  ousted  by  section  60  of  the  County  Cooits 
Act.  The  defendants  deny  that  their  laud,  which  is 
of  a  greater  annual  value  than  £50,  is  subject  to  tiiia 
rent-charge.  The  question  is  one  reiatiuff  to  the  title 
not  only  of  the  rent-charge  but  also  of  me  land  out 
of  which  it  issues.  The  decision  of  this  case  most 
affect  the  title  of  the  defendant's  land. 

Lord  EussBLL  of  KiLLOWKir,  C.J.— With  r^^ 
to  the  first  point  we  are  clearly  of  opinion  that  the 
Charitable  Ihrusts  Act,  1853,  has  no  application  to 
this  case,  although  no  doubt  some  warrant  is  g^ven 
to  the  diefendants'  contention  by  the  fact  that  uie 
plaint  refers  to  the  Act,  and  also  because  the 
plaintiffs  took  the  trouble  to  get  the  consent  of  the 
Charity  Commissioners,  which  was  not  necessarjr  if 
the  action  was  not  within  the  Act.  The  application 
therefore  fails  on  that  ground. 

The  second  point  turns   on  the    construction   of 
section  60  of  the  County  Courts  Act,  1888.      I  am 
not    satisfied    in    my    own    mind    that    we    have 
arrived    at    the  true  construction  of   i^iat    section. 
On  the  other  hand,  the  onus   lies  on   the  defen- 
dants to  satisfy  us  that  the  county  court  has  no 
jurisdiction,  and   I  am  not  able  to  arrive  at   the 
conclusion  that  they  have  done  so.    The  words  of  the 
section  are :  "A  judge  shall  have  jurisdiction  to  try 
any  action  in  which  the  title  to  any  corporeal   or 
incorporeal  hereditament  shall  come   in  question." 
Up  to  that  point  the  case  is  clearly  within  the  words, 
for  this  is  a  case  of  an  incorporeal  hereditament.  The 
section  proceeds:    '*  where  neither  the  value  of  the 
lands,  tenements,   or  hereditaments  in  dispute,  nor 
the  rent  payable  in  respect  thereof,  shall  exceed  the 
sum  of  £50  by  the  year."    It  is  to  be  observed  that 
the  words  *'  rent  payable  in  respect  thereof  "  cannot 
be  read  in  connection  with  the  words  "incorporeal 
hereditaments,"  for  it  is  not  possible  to  conceive  a 
case  of  rent  of  an  incorporeal  hereditament.     We  are 
therefore  thrown  back  on  the  earlier  words,  "  whoo 
neither  the  value  of  the  lands,  tenements,  or  here- 
ditaments in  dispute  "  shall  exceed  £50  a  year.     I  am 
unable  to  accept  Mr.  Lawrence's  view  as  to  the  con- 
struction of  the  section.     The  dispute  in  this  case  is 
as  to  the  plamtiffs'  right  to  an  incorporeal  heredita- 
ment of  the  yearly  value  of  £10  issuing  out  of  obtain 
lands.      There  is  no  dispute  as  to  the  defendants' 
title  to  those  lands ;  the  dispute  is  as  to  the  title  to 
the  incorporeal  hereditament  issuing  out  of  the  laiida. 
Under  these  circumstances  I  think  that  the  |»x>hibi- 
tion  ought  not  to  go.     With  regard  to  the  case  which 
was  referred  to  in  the  argument,  Stdworthy  ▼.  Powdl^ 
I  will  only  say  that  if  a  case  similar  to  that  oomes 
before  me  I  should  like  to  further  consider  the  point 
there  decided. 

Wright,  J. — I  am  of  the  same  opinion,  subject  to 
the  same  doubt. 

Bale  discharged. 

Solicitors  for  the  plaintiffs.  Field,  Roecoe,  ±  Co.,hM 
WaUs  <fc  Jobson,  Dudley. 

Solicitors  for    the    defendants.    Tucker,     Lakty   ^ 
Lyon,  for  Docker  &  Tarleton,  Birmingham. 


(a.)  Beported  by  F.  O.  Bobinbon,  Esq.,  Barrister- 
at-Law. 
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CotTBT  OF  Appeal, 


Eb  Monnieb  (Veuve)  et  ses  Fils  (Limited). 


CouBT  OF  Appeal. 


Jane  6,  8,  9. 


From  Gban.  Div.     \ 

(Liiidley,  Lopes,  and  / 

Eigby,  L.JJ.)       ) 

Ee  MoNNiER  (Veuve)  et  ses  Fils  (Limited). 
£x  parte  Bloomekthal.  (a.) 

Company — Winding  up — Contributory — Certificate — 
**  Fully  paid**  shares — Estoppel — Companies  Act, 
1867  (30  tfc  31  Vict.  c.  131),  «.  25. 

A  holder  of  shares  in  a  company  cannot  relieve  himself 
of  his  liability  under  section  25  of  the  Companies  Act, 
1867,  by  alleging  estoppel  on  the  ground  that  the  com^ 
pany  gave  him  a  certificate  representing  that  the  shares 
foere  fully  paid  up,  if  the  circumstances  were  such  that 
he  must  have  knoum  that  no  cash  had  been  paid  for  the 
shares. 

The  appellant  was  the  registered  holder  of  16,000 
shares,  in  respect  of  which  he  had  received  certificates 
that  they  were  ftdly  paid  up.  He  had  paid  no  cash  for 
the  shares,  and  knew  that  the  shares  belonged  to  the  com- 
pany ;  no  contract  under  section  25  of  the  Companies 
Ad,  1867,  had  been  registered  before  the  issue  of  the 
shares. 

Held,  that,  as  un^er  the  circumstances  of  the  case  he 
must  have  known  that  nothing  had  been  paid  for  the 
shares,  he  fvas  liable  to  be  put  oti  the  list  of  contributories 
for  the  full  amount. 

This  was  an  appeal  by  F.  Bloomenthal  from  an 
order  of  Yanghan  Williams,  J.,  treating  him  as  a 
registered  shareholder  of  the  company.  The  facts 
were  as  follow. 

BloomcDthal,  who  did  the  company's  printing,  was 
asked  in  February,  1894,  to  lend  them  £1,000.  The 
company  gave  an  acceptance  for  the  amount,  and 
depositea  with  him  10,000  £l  fully  paid-up  preference 
shares  as  an  additional  security  for  the  loan.  Subse- 
quently, in  April,  1894,  a  further  advance  of  £600  was 
made  by  him  to  the  company  on  similar  terms,  and 
similarly  secured  by  an  additional  6,000  £l  shares. 
Bloomenthal  was  registered  as  the  holder  of  the  whole 
16,000  shares,  and  received  certificates  in  respect  of 
them  from  the  company  in  the  following  form : 
*'  This  is  to  certify  that  Frederic  Bloomenthal  is  the 
registered  proprietor  of  1,000  7  per  cent,  cumulative 

preference  shares  of  £l  each,  numbered to , 

both  inclusive,  in  Veuve  Monnier  et  ses  Fils,  Limited, 
subject  to  the  articles  of  association,  and  that  on  each 
of  such  shares  the  full  amount  has  been  paid.*'  It 
was  also  part  of  the  arrangement  that,  if  the  com- 
pany should  wish  at  any  time  to  pay  off  any  part  of 
the  loan,  the  shares  were  to  be  returned  at  the  same 
rate  at  which  they  were  taken ;  and  as  a  matter  of 
fact,  in  December,  1894,  the  company  sold  200  shares 
by  auction,  Bloomenthal  executing  a  transfer  of  the 
sharer  and  receiving  £20  in  part  pavment  of  the  loan. 
No  cash  had  ever  been  paid  for  the  shares,  nor  had 
any  contract  h«en  registered  under  section  25  of  the 
Companies  Act,  1867.  It  was  also  proved  that 
Bloomenthal  knew  that  the  16,000  shares  which 
formed  part  of  his  security  were  portion  of  an  issue 
of  40,000  shares  which  had  not  been  well  subscribed 
for  by  the  public.  The  company  went  into  liquida- 
tion in  December,  1895. 

In  January,  1896,  Bloomenthal  took  proceedings  to 
have  his  name  removed  from  the  register.  An  order 
was,  however,  made  for  the  compulsory  winding  up 
of  the  company  before  his  motion  could  be  heard,  and 
he  was  placed  on  the  list  of  contributories  for  the  full 

(a.)  Reported  by  J.  I.  Stiblino,  Esq.,  Barrister- 
at-Law. 


amount  of  the  shares  standing  in  his  name.  He  there- 
upon took  out  a  summons  in  the  winding  up  to  have 
his  name  removed  from  the  list  of  contributories. 

Vaughan  Williams,  J.,  refused  the  application,  on 
the  ground  that  Bloomenthal  had  agreed  to  become 
a  member  of  the  company  to  secure  his  loan,  and 
though  he  doubtless  believed  he  was  incurring  no 
liability,  yet,  according  to  his  lordship's  view  of  the 
evidence,  he  kuew  that  the  £16,000  was  not  actually 
paid,  and  that  he  was  an  allottee  of  the  shares. 
Bloomenthal  appealed. 

Astbury,  Q.C.,  and  Mark  Homer,  for  the  appellant. — 
The  appellant  gut  a  certificate  representing  that  the 
shares  were  fully  paid  up,  and  acted  on  the  faith  of 
that  representation.  The  liquidator  is  equivalent  to 
the  company,  and  is  therefore  estopped  from  denying 
now  that  these  shares  were  fully  paid  up :  Burkinshaw 
V.  Nicolls,  26  W.  E.  819,  3  App.  Cas.  1004.  There 
was  no  contract  that  the  appellant  should  be  a  share- 
holding member  of  this  company,  and  the  appellant 
never  had  any  beneficial  dominion  over  these  shares. 
200  were  actually  sold  while  he  held  them.  The 
position  of  the  appellant  is  that  the  shares  were 
placed  in  his  name  for  security,  and  he  supposed  that 
section  25  of  the  (Companies  Act,  1867,  had  been  com- 
plied with  long  before  he  took  these  lAiares.  Sandy* s 
case,  37  W.  B.  531,,  42  Ch.  D.  98,  turned  on  know- 
ledge and  representation.  The  evidence  shows  that 
the  appellant  repudiated  before  the  petition  to  wind 
up  was  presented. 

They  also  referred  to  Waterhouse  v.  Jamieson,  L.  B. 
2  H.  L.  Sc.  29,  18  W.  B.  H.  L.  Dig.  8 ;  Beck*s  case, 
22  W.  B.  348,  L.  R.  9  Ch.  App.  392 ;  Western  of 
Canada  Oil,  Lands,  and  Works  Co.  v.  Walker,  24  W.  R. 
165,  1  Ch.  D.  115 ;  British  Farmers*  Pure  Linseed  Co., 
26  W.  R.  334,  7  Ch.  D.  533 ;  Ooregum  Gold  Mining 
Co.  V.  Roper,  41  W.  R.  90,  [1892]  A.  C.  125 ;  Parbury*s 
case,  ante,  p.  107,  [1896]  1  Ch.  100. 

Eve,  Q.C.,  and  MartelU,  contra. — ^The  appellant 
knew  that  he  was  the  registered  propietor  of  these 
shares.  Therefore,  apart  from  any  question  of  con- 
tract, he  became  liable  for  the  statutory  liabiH^. 
Our  proposition  is  that  he  was  put  on  inquiry.  He 
knew  that  the  company  had  fail^  to  get  these  shares 
subscribed  for.  He  was  on  the  register  and  holding 
shares,  and  if  he  says  now  that  the  shares  were  fully 
paid  up ;  he  must  show  grounds  for  that  belief.  ^ 
admits  that  he  knew  that  the  shares  belonged  to  the 
company.  It  is  impossible,  therefore,  that  he  could 
have  believed  that  they  had  been  paid  for  by  any- 
body. There  was  no  repudiation  till  the  winding-up 
petition  had  been  presented.  All  that  the  appeUant 
meant  by  saying  that  he  believed  the  shares  to  have 
been  fully  paid  up,  was  that  he  believed  there  was 
no  further  laibility  on  them. 

Astbury,  Q.O.,  in  reply.— The  appellant  must  have 
had  actutd  knowledge  that  nothu^  had  been  paid 
for  the  shares,  not  merely  constructive  knowledge, 
if  he  is  to  be  made  a  contributory.  [Rioby,  L.J., 
referred  to  Addison*s  case,  18  W.  R.  365,  L.  R.  5  Ch. 
App.  294.] 

LiNDLEY,    L.J.,   after  stating  the  facts,  said: 

Whether  it  was  contemplated  at  the  time  of  the  loan 
that  these  shares  should  be  registered  in  Mr. 
Bloomenthal's  name  or  not  does  not  seem  to  be  clear.  I 
see  no  evidence  to  show  that  it  was  part  of  the  bar- 
gain that  they  should  be  registered  in  his  name ;  but 
they  were  registered  in  his  name,  both  as  to  th« 
original  10,000  and  the  subsequent  6,000,  and  he 
received  certificates  from  the  seoretanr  of  the  com- 
pany which  are  verjr  important.  I  wUl  read  one  of 
them.  [Hit  lordship  read  the  certificate,  and  con- 
tinued:—]   Now,  that  informs  him  of  two  things. 
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It  informs  him,  first,  that  he  has  been  registered  in 
respect  of  those  shares ;  and  secondly,  that  on  each 
of  such  shares  the  full  amount  has  been  paid.  The 
first  statement  was  true,  the  second  statement  was 
not  true.  Well,  what  was  done  was  this.  Ejiowing 
that  he  had  been  so  registered,  he  did  not  in  any  way 
olgect  to  it.  When  the  6,000  shares  are  pledged  to 
him  as  security  for  the  further  advance  of 
£600,  he  receives  further  certificates  in  the  same 
form,  again  informing  him  that  he  is  on  the  register 
with  respect  to  those  shares ;  and  what  is  very  im- 
portant with  reference  to  one  part  of  this  case,  is 
this  :  When  the  company  require  him,  as  they  after- 
wards did  in  November,  to  transfer  some  of  these 
shares  to  them  to  enable  them  to  borrow  money  and 
repay  him  some  of  his  advances,  he  executes  trans- 
fers of  these  shares  as  a  shareholder. 

Pausing  there  for  a  moment,  that  last  fact  satis- 
fies me  that  this  case  cannot  be  brought  within 
the  principle  of  Beckys  case,  on  which  Mr.  Ast- 
bury  relied.  In  Beck* a  case  the  man  had  been  put  on 
the  register  without  any  authority  at  all,  and  the 
only  question,  as  James,  L.J.,  said,  was  whether 
there  was  anything  to  prevent  him  from  denying 
that  he  was  a  shareholder.  There  was  absolutely 
nothing  there,  positively  nothing.  But  here  there  is. 
There  is  the  assertion  by  him,  or  the  exercise  by  him, 
of  his  rights  as  a  registered  shareholder,  by  trans- 
ferring some  of  the  shares  which  were  put  into  his 
name,  and  which  were  standing  in  his  name  with  his 
knowledge  and  without  any  msapproval  on  his  part. 
It  appears  to  me,  therefore,  that  it  is  impossible  for 
him  to  say,  as  Beck  said,  *'  I  am  not  a  shareholder 
in  this  company."  Buch  cases  as  Sandtfs  case 
and  others  are  conclusive  to  my  mind  to  show 
that  he  is  a  registered  shareholder  in  respect  of  these 
shares,  and  he  cannot  get  out  of  that  position. 
Neither  would  he  eare  to  get  out  of  it  if  the  shares 
weare  what  they  are  represented  to  be — ^namdy,  fully 
paid  up. 

But  I  pass  from  the  first  step,  which  I  think 
is  absolutely  dear,  to  the  second  step,  which  is  the 
really  important  and  difficult  one — whether  he  can 
say  to  the  company,  *<  You  are  estopped  fromrequiring 
me  to  pay  upon  these  shares  because  of  your  state- 
ment, on  the  faith  of  which  I  acted,  that  on  each  of 
the  shares  put  into  my  name  the  full  amount  had  been 
paid."  Now,  if  this  gentleman  were  in  a  position  to 
avail  himself  of  the  equitable  doctrine  that  he  is  a  h(md 
fide  purchaser  for  value  of  these  shares  without  notice 
of  the  truth—if  that  were  really  his  position— I  should 
be  of  opinion  that  he  could  say  to  the  company, 
"You  are  estopped  from  denying  that  statement, 
and,  although  I  am  a  shareholder,  I  am  not  liable  to 
pay  calls  on  those  shares,  because  you  have  admitted 
yourself  that  they  were  fully  paid  up."  That  brings 
us  to  the  question,  which  is  the  really  difficult  ques- 
tion in  thiB  case — the  question  of  fact.  That  a  bond 
fide  holder  for  value  of  shares  which  purport  to  be 
paid  up,  without  knowing  that  they  are  not  paid  up, 
is  not  liable  to  calls  was  settled  in  the  Scotch  case  of 
Waterhouse  v.  Jamieson,  and  again  in  Burkinshaw  v. 
Nicolls;  and,  although  those  were  cases  of  transfers,  I 
am  of  opinion  that  the  doctrine  is  not  necessarily  con- 
fined to  transfers,  but  may  be  extended  to  the  case  of 
An  allottee.  Farbury^s  case  is  an  iostanoa  in  point. 
In  Farbury^s  case  Parbury  was  an  idlottee  from  the 
company.  He  had  paid  a  person  the  full  amount  of 
those  shares  in  order  that  that  person  might  pay  the 
name  to  the  company  and  procure  for  Parbury  a 
proper  certificate.  The  person  (Wright)  who  received 
vhe  money,  and  who  was  connected  with  the  com- 
pany, misapplied  the  money ;  but  the  company  gave 
Parbury  a  certificate  that  they  had  received  his 
money  and  that  his  shares  were  paid  up  in  full, 


although,  in  truth,  that  was  not  the  case.  It  appears 
to  me  that  the  doctrine  sanctioned  by  the  House  of 
Lords  twice  over,  in  Waierhouse  v.  Jamieson  and  in 
Burkinshaw  v.  Nicolls,  was  properly  applied  to  Far- 
bury*s  case,  although  he  was  an  aUottee  and  not  a 
transferee.  He  had  every  reason  to  suppose  that  the 
statement  made  by  the  company  to  hun  waa  true, 
and  he  had  no  reason  to  doubt  that  they  had  received 
his  money,  although  in  fact  they  had  not. 

Now,  can  Mr.  Bloomenthal  bring  his  case  within 
that  principle?  Mr.  Astbury  has  struggled  very 
hard  to  satisfy  us  that  he  can.  The  case  u  put 
in  the  shortest  possible  way  thus.  Mr.  Astbury 
says :  '*  These  ceitificates,  wluch  told  me  that  I  waa 
the  regiBtered  shareholder,  told  me  in  so  many  words 
that  on  each  of  such  shares  the  full  amount  had  been 
paid,  and  I  had  no  suspicion  that  that  was 
not  true."  That  is  the  strongest  way  of  putting  iU 
Now,  we  have  to  investigate  that.  What  did  Mr. 
Bloomentbal  know  P  It  appears  to  me  that  he  knew 
so  mudi  that  if  he  had  taken  the  trouble  to  investi- 
gate what  he  knew  he  would  have  realized  the  fact 
that  these  shares  could  not  have  been  fully  paid  up ; 
in  other  words,  he  knew  facts  which  showed  that 
that  statement  was  untrue,  although  I  believe  him 
perfectly  when  he  said  that  he  did  not  think  abont 
the  matter  and  did  not  see  the  ocmsequenoes  of  what 
he  was  doing.  Now,  what  he  knew,  unfortunately 
for  him,  was  this.  He  knew,  first  of  all,  that  the 
shares  were  the  company's  shares.  It  was  part  of 
the  bargain  that  they  should  be  the  company's  shares 
and  should  be  pledged  to  him  by  the  company  for  the 
debt  of  the  company,  and  that  he  should  hold  them 
for  the  company,  subject,  of  course,  to  the  repayment 
of  his  debt.  He  knew  that  he  did  not  pay  for  them. 
Now,  it  appears  to  me  that,  knowing  these  two 
things,  he  had  all  the  facts  necessary  to  show  any- 
body who  put  them  together  and  thought  about  &e 
matter  at  all,  that  ^his  statement  could  not  ha^e 
been  true.  It  was  suggested  that,  for  anything  he 
knew  to  the  contrary,  these  shares  might  have  been 
Mr.  Austin's,  the  company's  secretary,  or  somebody 
else's,  and  that  he  might  be  the  nominee  of  Austin,  or 
whoever  the  other  person  was.  It  appears  to  me 
that  the  nature  of  the  transaction  exdudes  the 
possibility  of  any  such  suggestion  as  that,  and  I 
think,  although  at  first  I  doubted  it,  that  Williams,  J., 
was  right  when  he  came  to  the  condusiou  he  did»  as 
a  matter  of  fact,  that  *'  Mr.  Bloomenthal  did  not 
think  for  one  moment  that  the  £10,000  had  been 
actually  paid.  That  was  not  his  notion.  He  kne^r 
perfectly  well  that  the  £10,000  was  not  aotoaUy 
paid.  He  knew  perfectly  well  that  he  was  allottee 
of  tiie  shares."  I  bdieve  that  is  true,  though  it  mnat 
be  qualified  with  this,  though  I  am  afraid  the 
qualification  cannot  assist  Mr.  Bloomenthal,  he  did  not 
think  it  out.  It  is  not  that  he  did  not  know,  but 
that  he  did  not  think  it  out,  and  he  has  unwarily  fallen 
into  a  pit  from  which  the  ingenuity  of  his  oouaael, 
backed  as  it  is  by  the  desire  of  the  court,  cannot 
extricate  him.  I  think  the  appeal  must  be  dismissed, 
and  dismissed  with  costs. 

Lopes,  L.J.— In  this  case  Mr.  Bloomenthal  is  on 
the  register  for  16,000  shares,  and  he  desires  to  be 
reliev^  from  the  liability  attaching  to  his  position  as 
a  registered  shareholder.  Now,  I  do  not  hesitate 
to  say  that  this  is  a  very  hard  case,  and,  speaking 
for  myself,  I  have  struggled,  so  far  as  I  have  been 
able,  to  exonerate  him  from  the  terrible  liability 
which  he  has  brought  on  himself.  l%ere  can  be  no 
doubt  of  this,  that  he  is  a  registered  shareholder ;  and 
I  can  have  no  doubt  that  he  perfectly  well  knew 
that  he  was.  But  then  what  he  relies  on  and  ^vhat 
is  urged  by  counsel  on  his  bdialf  is  tiiis,  he 
relies  on  estoppd.    How  far  he  oan  rely  on  that»  in 
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my  judgment,  depends  on  a  question  of  tad,  that 
question  being  what  he  really  did  know.  If  he  did 
not  know  and  had  no  reason  to  know  that  these 
shares  were  not  fully  paid  up,  the  certificates  to 
^hich  reference  has  been  maoe,  which  state  in  the 
dearest  language  that  the  shares  were  fully 
paid  up,  would  estop  the  liquidator  and  would 
prevent  his  setting  up  the  truth ;  but  if,  on  the  other 
hand,  he  knew  or  ought  to  have  known  that  those 
shares  were  not  f  uUy  paid  up,  the  estoppel  would  be 
unavailing.  Now,  I  cannot  doubt  that  he  knew  as  a 
fact  that  these  shares  were  not  fully  paid  up  shares. 
He  knew  and  must  have  known  that  he  had  not 
paid  for  them.  He  knew  and  must  have  known  that 
there  had  been  no  transfer  to  him  of  those  shares, 
and  he  knew  that  the  public,  to  whom  those  shares 
had  been  ofiPered,  had  not  taken  them  up.  Moreover, 
and  that  I  think  is  more  important  than  anything 
else,  he  said  he  knew  the  shares  belonged  to  the 
company.  Now,  how  is  that  consistent  with  his 
believing  the  shares  to  be  fully  paid  up  ?  I  cannot 
but  come  to  the  conclusion  that  he  knew  or  had 
reason  to  know,  or  ought  to  have  known,  that  they 
were  not  fully  paid  up.  In  my  jud^ent  he  knew,  as 
a  fact,  that  they  were  not  fuUy  paid  up,  but  he  did 
not^  know  the  effect  of  that  Jknowled^e  on  his 
liability.    I  think  the  appeal  must  be  dismuysed. 

BiGBY,  L. J.— -I  regret  to  feel  myself  constrained  to 
agree  with  the  judgment  that  has  been  already  pro- 
nounced by  the  Lords  Justices.  I  say  so  because  I  think 
this  was  a  case  in  which  none  of  the  parties  concerned, 
for  a  moment  thought  that  so  serious  a  responsibility 
was  being  put  upon  Mr.  Astbury 's  client.  But  we  have 
to  deal  witn  a  code  contained  in  Acts  of  Parliament, 
itnd,  although  there  are  many  advantages  in  a  code, 
there  are  some  disadvantages.  There  are  cases  in 
which  it  mi^ht  be  advantageous  to  introduce  modi- 
fications which  we  cannot  find  in  the  code  itself ;  but, 
if  such  cases  do  occur,  our  duty  is  to  obey  the  direc- 
tions given  by  the  Legislature;  we  have  no  other 
duty  at  all.  Now,  I  assume  without  hesitation  in 
favour  of  Mr.  Astbury's  client  that  he  never  under- 
stood or  believed  for  a  moment  that  he  was  incurring 
this  liabilihr ;  but  he  had  the  great  indiscretion  to 
deal  to  a  large  amount  in  matters  about  which  he 
knew  very  little,  in  matters  in  which  his  own  opinion 
as  to  the  legal  effect  of  what  he  was  doing  was  of  no 
importance ;  but  the  question  is  what  he  did  and 
what  was  in  his  mind.  Now,  assuming  that,  although 
he  was  an  allottee  and  not  a  transferee,  he  would  be 
entitled  to  the  benefit  of  the  doctrine  that  a  bond  fide 
purchaser  without  notice  ^and  I  include  a  mortgagee 
in  that  description)  is  entitled  to  rely  on  a  positive 
statement  made  to  him  by  the  company,  which  he  had 
not  the  means  of  knowing  to  be  inaccurate  in  the 
important  sense  in  which  it  was  supposed  to  have 
been  made ;  he  is  entitled  to  that,  if  he  can  show  that 
be  was  in  truth  a  purchaser  for  value  without  notice. 
I  assume  also  in  his  favour  he  was  not  put  upon 
inquiry.  It  was  not  a  question  of  constructive  notice, 
but  of  direct  and  positive  notice,  which  to  a  reason- 
able man  ousht  to  have  been  sufficient  to  bring  him 
to  the  conclusion  that  the  statement  made  in  the 
certificates,  that  the  shares  were  fully  paid  up,  was 
not  made  in  the  sense  that  cash  had  passed  from  any 
person  to  the  company  to  the  extent  of  £l  per  share ; 
but  that  it  was  made  only  in  the  sense  that  the 
company  were  content  to  treat  them  as  I  believe  they 
did  mt^d  to  treat  them.  I  have  no  reason  to  believe 
to  the  contrary,  and  therefore  I  do  not  assume  any 
proposition  such  as  that  there  was  a  deliberate 
attempt  at  cheating,  because  I  think  he  could  only 
believe  it  in  the  sense  that  they  were  content  to 
treat  them  as  fully  paid-up  shares. 

Now,  it      clear  when  we  put  together  the  facts^ 


which,   unfortunately  for   this   gentleman,  he  was 
incapable   of  putting  together  for  the   purpose  of 
deriving  a  correct  legal  conclusion  from  them — that 
he  knew  the  position,  for  he  had  conversed  with  the 
secretary  of  the  company  on  the  question,  and  I 
cannot  suppose  that  this   conversation  had  passed 
from  his  mind  at  the  time.     He  knew  that  the  40,000 
preference  shares,  of   which  t^e  16,000  in  question 
here  formed  part,  had  been  offered  to  the  public  and 
to  a  great  extent  offered  in  vain.     He  knew  therefore 
that  of  that  40,000  a  considerable  portion  remained 
with  the  company.     They  had  not  been  issued  and 
therefore  were  not  in  a  proper  sense  shares,  but  they 
formed  part  of  the  capit^  of  the  company  capable  of 
being  issued,  and  he  imew  that  they  remained  with 
the  company  in  that  sense.    He  bargained  with  the 
company,  in  plain  language,  that  he  would  have  a 
portion  of  that  capital   placed  at  his  disposal,  as 
security  for  the  promissory  notes  or  bills  of  exchange 
that  they  gave  for  the  moneys  advanced ;  and  that 
the  company,  and  the  company  alone,  subject  to  his 
security,  were  to  have  the  disposal  of  those  shares, 
and  be  in  fact  the  owners  of   those  shares.     All 
that  he  knew,  and,   as   has   been  pointed  out  by 
lindley,  L.J.,  there  can  be  no  doubt  that  he  also 
knew,  and  knew  as  a  matter  of  substantial  know- 
ledge, that  he  was  the  registered  owner.     He  was 
told  so  by  the  very  certificate  on  which  he  relies, 
as  containing  the  statement  which  he  seeks   now 
to  make,  through  his  counsel,  an  estoppeL      But 
not  only   that.     There    were    two   stages   of   the 
tnmsaction  and  a  third  final  dealing  when  he  was 
called   on   to   retransfer,    and    did    retransfer,    in 
pursuance  of  his  agreement  to  do  so,  some  of  these 
shares.    Now,  all  that  he  knew.    He  knew  also  that 
not  a  farthing  of  cash  had  passed  from  himself  to  the 
company  in  we  way  of  payment  of  the  capital  that 
could  be  called  up  on  those  shares.    He  knew  also— I 
say  he  knew,  and  he  must  have  known  it,  all  the 
circumstances  of  the  case  pointed  it  out  to  him — ^that 
no  one  had  paid  it.    The  theory  that  someone  else 
might  possibly  have  paid  and  so  become  the  owner  of 
the  shares  is  met  by  the  unfortunate  fact  that  he 
knew  there  was  no  owner  other  than  the  company, 
and  therefore  no  one  could  have  paid  them.      X  say 
therefore,  unliappily  for  him,  he  did  know  that  the 
shares  were  not  fuUy  paid  up  in  the  only  sense  that 
could  have  availed  hun ;  that  is  to  say,  he  knew  there 
was  no  person  in  existence  who  could  have  paid  the 
company  £1  per  share,  or,  indeed,  any  sum  whatever 
per  share,  so  as  to  make  them  fully  paid-up  shares ; 
and  I  can  only  reconcile,  as  I  most  willingly  do,  his 
evidence  on  the  point  by  assuming,  as  the  learned 
iudge  appears  to  have  done,  that  when  he  said,  "I 
had  not  a  suspicion  they  were  not  fully  paid  up,"  he 
was  speaking  quite  honestly.    He  had  not  a  suspicion 
that  they  were  not  at  law  so  fully  paid  up  as  to  entitle 
him  to  be  registered  as  the  owner  without  any  demand 
being  made  upon  him.    I  do  not  think  there  is  any 
sign  at  all  that  this  gentleman  tried  to  say  anything 
that  was  not  quite  right.    I  fully  accept  that  view. 
I  think  he  is  most  unfortunately  situated.    It  is  a 
pity  that  a  man  should  have  undertaken  so  serious  a 
matter  as  allowing  himself  to  be  registered,  as  un- 
doubtedly he  did,  as  the  owner  of  16,000  shares 
which  he  must  have  known  were  not  certainly  worth 
the  full  amount  of  £1  per  share,  and  that  he  should 
have  undertaken  to  do  so  without  seeking  advice 
which  would  at  once  have  told  him,  "  The  very  facts 
you  put  before  us  prove  that  these  are  not  f uUv  paM- 
up  shares  " ;  and  the  facts  which  Mr.  Astbury  himself 
has  told  us  prove  that  he  cannot  rely  on  an  estoppeL 

Appeal  diemissed. 

Solicitors,  Romer  &  Haiilam ;  Cu$h,  Phillip$,  Wat^f 
<b  WiUiatM, 
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From  Chan.  Div.     \ 
(Lindley,  Lopes,  and  }  May  8, 11. 

Kay,  L.JJ.)        j 

EmoHT  V.  SmicoNDS.  (a.) 

Building  estate — Building  scheme — Restrictive  covenants 
— Bight  to  enforce  covenants — Acquiescence  in  breach 
— Change  in  character  of  property, 

A  person  who,  by  virtue  of  a  building  scheme,  has  a 
right  to  enforce  a  covenant  prohibiting  the  carrying  on 
of  a  trade  or  business  upon  certain  land  may  lose  that 
right  by  acquiescing  in  systemcUic  breaches  of  the  cove^ 
nant,  or  by  a  total  change  in  the  character  of  the  build' 
ing  estate.  But  the  fw:t  that  on  a  part  of  the  building 
estate  remote  from  the  plaintiff's  property  businesses  have 
been  carried  on  in  breach  of  the  covenant  is  not,  unless  it 
appears  that  the  plaintiff  knew  of  what  was  being  done, 
proof  of  acquiescence  by  him;  and  a  change  in  the 
character  of  the  property  must,  to  deprive  the  plaintiff  of 
his  right,  be  so  complete  as  to  make  the  object  for  which 
the  covenant  was  imposed  impossible  of  attainment. 

Held,  upon  the  facts  of  the  particular  case,  that  the 
plaintiff  had  not  lost  his  right, 

Duke  of  Bedford  v.  Trustees  of  the  British  Museum, 
2  My.  dbK,  552;  Sayers  v.  Ck>llyer,  3d  IV.  B,  91,  28 
Ch.  D.  103;  and  German  v.  Chapman,  26  W.  B.  149, 
7  Vh.  D.  271,  considered. 

Appeal  from  Bomer,  J. 

In  May,  1852,  the  Cottenham  Park  Estate,  a  free- 
hold estate  of  over  two  hundred  acres,  at  Wimbledon, 
was  bought  by  one  Finoh,  who  laid  it  out  in  accord- 
ance with  a  building  scheme  for  the  erection  of 
dwelling-houses  of  a  superior  class,  and  put  it  up  in 
lots  for  sale  by  public  auction,  llie  particulars  and 
conditions  of  sale  required  each  purchaser  to  enter 
into  a  covenant  with  the  vendor,  his  heirs,  appointees, 
and  assigns,  not  to  permit  or  suffer  any  trade  or 
business  whatsoever  to  be  set  up  or  carried  on  in  or 
upon  any  of  the  lots,  or  any  taverns,  hotels,  tea- 
sardens,  lunatic  asylums,  beershops,  or  shops  of  any 
kind  to  be  opened,  or  goods  or  wares  to  be  exposed 
for  sale,  on  any  part  of  the  land  sold  to  him  (with  an 
exception  as  to  certain  lots  about  which  no  question 
arose). 

At  the  auction,  in  November,  1852,  one  W.  G. 
Smith  bought  the  lots  numbered  47  and  48,  which 
were  duly  conveyed  to  him  in  December,  1852.  The 
deed  of  conveyance  recited  that  the  purchase  was 
subject  to  the  conditions  of  sale,  and  that  these 
provided  for  the  purchaser  entering  into  such  covenant 
with  the  vendor  as  was  after  expressed  in  the  said 
deed.  The  covenant  actuaUy  entered  into,  however, 
only  bound  the  purchaser  not  to  permit  any  trade, 
&o,,  *'  without  the  consent  in  writing  "  of  the  vendor, 
his  heirs,  appointees,  or  assigns.  The  plaintiff 
Knight  afterwards,  with  notice  of  the  original 
conmtions  and  particulars  of  sale,  and  of  the  convey- 
ance to  Smith,  purchased  part  of  lot  49  from  one 
Trist,  to  whom  Smith  had  sold  it. 

The  other  purchasers  at  the  auction,  and  Messrs. 
Buckle  &  Phups,  tiie  purchasers  by  private  contract 
of  the  part  of  the  estate  not  sold  at  the  auction, 
entered  into  absolute  covenants  in  accordance  with 
the  ori^al  conditions.  Buckle  &  Philps  then  laid 
out  their  purchase  according  to  a  new  building  scheme, 
dividing  it  into  smaller  lots,  The  covenant  required 
of  each  purchaser  under  this  sub-scheme  was  contained 
in  a  deed  of  covenant  dated  the  14th  of  June,  1853, 
and  provided  that  he  should  not,  on  the  land  bought 
by  him,  carry  on,  or  permit  or  suffer  to  be  carried  on, 
a  tavern,  hotel,  tea-garden,  lunatic  asylum,  or  beer- 

(a.)  Beported  by  B.  C.  Mackenzie,  Esq.,  Barrister- 
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shop,  or  any  other  shop,  nor  expose  or  permit  to  be 
exposed  for  sale  any  goods  or  wares,  and  should  not 
carry  on,  or  make  or  permit  or  suffer  to  be  carried  on, 
any  trade  or  business  which  should  be  noisy,  noxious, 
dangerous,  or  offensive  to  the  neighbouriiood  or  to 
the  neighbouring  owners  or  occupiers,  or  which 
should  l^  in  any  wise  injurious  to  the  land  subject  to 
the  sub-scheme. 

The  defendant,  in  1893,  bought  his  land,  which 
was  part  of  the  land  comprised  in  the  snb-scheme, 
with  notice  both  of  Buckle  &  Philps*s  covenant 
and  of  the  deed  of  covenant  of  June,  1853.  BLis 
predecessor  in  title  had  bought  of  Buckle  &  Philps 
m  1853,  with  notice  of  their  covenant,  and  had 
executed  the  deed  of  June,  1853. 

The  defendant  shortly  after  his  purchase  began  to 
erect  on  bis  land  a  building  which  he  intended  to  use 
as  a  laundry.     Notwithstanding   notice    from   the 

glaintiffs  that  they  should  object  to  the  building  as  a 
reach  of  the  covenant,  he  completed  it,  and  he  was 
now  canying  on  there  the  business  of  a  laundryman. 
He  had  not  obtained  such  consent  to  the  carrying  on 
of  any  trade  or  business  as  was  required  by  the  cove- 
nant in  the  conveyance  to  Smith  of  December,  1852  ; 
and  it  was  admitted  at  the  trial  that  he  had  bought 
with  notice  of  that  covenant,  and  also  of  the  original 
conditions  of  sale. 

The  plaintiffs  commenced  this  action  to  restrain 
the  defendant  from  carrying  on  any  business  on  the 
land  purchased  by  him,  and  from  committing  other 
alleged  breaches  of  covenant. 

On  the  22nd  of  February,  1896,  Bomer,  J.,  decided 
that  the  plaintiff  Eniffht  was,  but  the  other  plain- 
tiffis  were  not,  entitled  to  an  injunction  against  the 
carrying  on  of  any  business  on  the  premises,  and 
refused  the  other  relief  sought. 

The  defendant  appealed. 

Eve,  Q,C,,  and  E,  C,  Macnaghten,  for  the  appellant, 
dted  Sayers  v.  Collyer,  33  W.  B.  91,  28  Ch.  D.  103 ; 
German  v.  Chapman,  26  W.  R.  149,  7  Ch.  D. 
271;  and  Duke  of  Bedford  v.  Trustees  of  the 
British  Museum,  2  My.  &  E.  552.  They  con- 
tended that  the  plaintiff  Knight  had  acquiesced  in 
the  carrying  on  upon  the  property  of  various  trades, 
particularly  laundry  businesses;  and,  further,  that 
the  whole  character  of  the  property  had  been 
changed,  so  that  the  estate  had  ceased  to  be  residen- 
tial, and  that  the  covenant  against  carrying  on  busi- 
ness, &c,  was  no  longer  bin<&ng. 

Astbury,  Q.C,  and  B,  M,  Bray,  for  the  respondent, 
were  not  called  upon. 

Llin)LET,  L.J. — I  think  the  judgment  of  the 
learned  judge  is  quite  correct  [His  lordship  stated 
the  facts,  and  proceeded: — ]  The  defendant  has 
beffun  to  carry  on  business  as  a  laundryman,  and  his 
defence  is  that  this  is  not  a  proper  case  of  restrictive 
covenant,  because  the  nature  and  character  of  the 
property  has  been  altered.  The  facts  appear  to  be 
these.  Bomer,  J.,  has  found  that  it  is  not  tme  to 
say  that  the  character  of  this  property  has  been 
changed.  All  the  houses  are  and  have  been  used  for 
residential  purposes,  but  at  some  comer  of  the 
property  bousht  from  Buckle  &  Philps  people  who 
have  bought  places  which  look  like  residences  have  more 
or  less  carried  on  business  therein.  Bomer,  J.,  has 
found  some  facts  as  to  that  which  I  think  of  inoiport- 
anoe,  and  therefore  I  will  refer  to  that  part  of  his 
judgment;  for,  having  attended  carefully  to  the 
argument,  I  cannot  see  the  slightest  reason  for  dis- 
agreeing with  the  learned  judge,  and  therefore  I  shall 
read  part  of  his  judgment  (as  reported  [1896]  1  Ch. 
653,  662) :  «  The  defendant  contends  that  the  estate 
has  so  changed  from  ite  original  residential  charmcter. 
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and  that  the  original  scheme  has  been  so  departed 
from  on  this  part  of  the  estate,  that  it  would  oe  in- 
equitable now  to  enforce  the  scheme  and  original 
covenants  as  against  the  defendant.  And  farther, 
be  contends  that,  in  any  case,  so  many  businesses 
[especially  laundry  businesses)  have  been  carried  on 
upon  this  part  of  the  estate,  and  for  so  long  a  time, 
that  the  plaintiff  ought  to  be  now  held  precluded  by 
aoquieeoence  or  otherwise  from  any  right  he  might 
otherwise  have  had  to  restrain  him.  In  my  opinion, 
on  the  evidence,  the  defendant  fails  to  establish  any 
such  case  as  would^enable  the  oourt  to  uphold  either 
of  these  contentions.  Notwithstanding  the  evidence 
of  several  of  the  defendant's  witnesses,  I  am  satisfied 
that  this  part  of  the  estate,  like  the  rest  of  it,  has 
continued  to  be  and  is  stiU  practically  a  residential 
one.  Nor  has  the  original  scheme  been  so  departed 
from  as  to  render  it  inequitable  that  it  should  now  be 
enforced  at  the  instance  of  the  plaintiff  Knight.  All 
the  houses  have  been  built  as  private  houses. 
Looking  at  them  from  the  exterior  they  all  appear  to 
he,  and  to  be  used  as,  private  residences  only.  In  no 
case  before  this  action  was  brought  was  there  any 
outward  or  visible  sign  on  or  about  the  premises  to 
call  the  attention  of  any  passer-by,  or  of  the  plaintiff 
Knight,  to  the  fact  that  any  of  them  were  used 
except  as  private  houses.''  Then  he  goes  on  (p. 
664) :  *'  Such  breaches  of  the  scheme  and  covenants 
as  there  were  by  reason  of  these  laundry  businesses 
were  done  secretly  as  far  as  concerns  the  general 
landowners  and  residents  entitled  to  enforce  the 
covenants,  including  the  plaintiff  Knight.  Not  only 
did  these  landowners  and  residents  not  acquiesce  in 
any  breach  of  the  scheme  and  covenants ;  but  there  is 
abundant  evidence  before  me  of  their  care  in  enforcing 
them  whenever  a  breach  was  threatened  or  committed 
to  their  knowledge."  He  also  says :  "  I  am  satisfied 
that  the  general  landowners  and  residents,  including 
Knight,  were  not  aware  that  any  breach  was  being 
committed  which  could  be  proved  or  stopped." 

In  these  circumstances  I  should  have  thought  that 
the  case  was  a  tolerably  plain  one ;  but  the  argument 
on  behalf  of  the  appellant  has  induced  me  to  look 
into  the  authorities  on  this  subject,  which  I  had  not 
for  some  time  had  opportunity  or  occasion  to  consider. 
I  will  state  the  result  of  those  authorities  as  I  under- 
stand them.  These  covenants  do  not  at  law  run  with 
the  land.  Here  the  breaches  were  undisputed,  but 
the  defence  to  the  action  was  change  in  the  charac- 
ter of  the  neighbourhood  and  acquiescence.  When  a 
court  of  equity  is  asked  to  enforce  a  covenant  by 
decreeing  specific  performance  or  granting  an  injunc- 
tion— in  other  words,  wheif  equitable  as  distinguished 
from  legal  relief  is  sought — equitable  as  distinguished 
from  legal  defences  have  to  be  considered.  The  con- 
duct of  the  plaintiff  may  disentitle  him  from  relief ;  his 
acquiescence  in  what  he  complains  of,  or  his  delay  in 
seddng  relief,  may  of  itself  be  sufficient  to  preclude 
him  from  obtaining  it.  Sayers  v.  Collyer  and 
Roper  ▼.  Williama,  T.  &  Buss.  18,  illustrate  this. 
In  both  of  those  cases  the  court  refused  to  enforce 
restrictive  covenants  at  the  instance  of  the  particular 
plaintiffs.  But,  further,  before  granting  equitable 
relief,  courts  of  equity  look  not  only  to  the  words  of 
a  covenant,  but  to  the  object  to  attain  which  it  was 
entered  into ;  and  if,  owing  to  circumstances  which 
have  occurred  since  it  was  entered  into,  such  object 
cannot  be  attained,  equitable  relief  will  be  refused. 
This  doctrine  was  laid  down  and  acted  upon  by  Lord 
Eldon  and  Sir  Thomas  Plumer  in  Duke  of  Bedford  v. 
Trustees  of  the  Britiih  Museum j  by  Woods,  V.C, 
in  Peek  v.  MaUhewa,  15  W.  E.  689.  L.  R.  3  Eq. 
515,  and  was  recognized  in  German  v.  Chapman. 
It  is  npon  this  ground  that  restrictive  cove- 
nants intended  to  preserve  the  character  of  land  to 


be  laid  out  and  used  in  a  particular  way  will  not  be 
enforced  if  such  land  has  already  been  so  laid  out  or 
used  that  its  preservation  as  intended  is  no  longer 
possible.  Such  state  of  things  can  seldom  (if  ever) 
have  arisen  except  from  a  departure  from  the  scheme 
by  the  vendor  and  purchasers  from  him  or  from  the 
acquiescence  or  laches  of  those  entitled  to  enforce  the 
observance  of  the  covenants  in  question ;  but,  what- 
ever the  explanation  of  the  altered  state  of  things 
may  be,  if  the  object  to  be  attained  by  the  covenant 
cannot  be  attained,  equitable  relief  to  enforce  it  will 
be  refused.  Nor  do  I  understand  the  observations  of 
Bo  wen  and  Fry^  L.JJ.,  to  be  opposed  to  this  view  of 
the  law.  Their  object  evidently  was  not  to  discredit 
the  cases  I  have  referred  to,  but  rather  to  guard  against 
a  loose  application  of  the  principle  on  which  they 
proceed.  Some  expressions  of  Lord  Eldon  in  Roper 
V.  Williams  and  Duke  of  Bedford  v.  TrtMieea  of 
the  British  Museum  led  to  the  notion  that  if  a 
restrictive  covenant  for  the  preservation  of  building 
estate  was  not  enforced  in  all  cases,  it  could  not  be 
enforced  in  equity  in  any.  But  this  notion  was 
emphatically  protested  against  by  the  Oourt  of 
Appeal  in  German  v.  Chapman,  and  its  error  had 
been  previously  pointed  out  by  Wood,  V.C,  in 
Mitchell  V.  Steward,  14  W.  R.  453,  L.  R.  1  Eq.  541.  547. 
The  evidence  in  the  present  case  shows  that,  except  in 
a  few  instances  of  no  real  importance,  the  restrictive 
covenants  entered  into  with  the  vendor  when  the 
property  was  sold  in  lots  for  building  purposes  have 
always  been  observed.  There  has  be^  no  departure 
worUi  mentioning  from  the  scheme  originally  adopted. 
The  case,  therefore,  falls  within  German  v.  Chapman, 
and  not  within  Duke  of  Bedford  v.  Trustees  of  the 
British  Museum  and  Peek  v.  Matthews.  The  facts  as 
found  by  Romer,  J.,  are  clearly  warranted  by  the 
evidence,  and  no  grounds  have  been  shown  to  dis- 
entiUe  the  plaintiff  from  the  relief  which  he  sought, 
and  which  he  has  obtained.  The  appeal  must  be  dis- 
missed with  costs. 

LoPES,  L.  J. — ^I  am  of  the  same  opinion.  It  appears 
to  me  that  the  law  is  correctly  laid  down  in  German 
V.  Chapman.  The  learned  judge  has  found,  and  I 
think  rightly,  that  the  defendant  is  bound  to  establish 
that  the  nature  of  the  property  has  been  so  substan- 
tially changed  that  the  object  of  the  covenant  was  to  be 
considered  at  an  end.  The  learned  judge  has  found, 
on  the  contrary,  that  it  was  not  so  changed.  In  those 
circumstances  this  case  must  be  governed  by  German 
V.  Chapman,  and  therefore  the  appeal  fails.  I  would 
only  add  that,  looking  at  the  evidence,  I  entirely 
agree  with  the  learned  judge's  view,  and  on  that  evi- 
dence I  should  find  the  same  way  as  he  has  done. 

Kay,  L.J. — I  am  of  the  same  opinion,  and  shall 
add  one  or  two  observations,  because  the  case  is  one 
of  some  importance.  [His  lordship  stated  the  facts, 
and  proceeded : — ]  Those  covenants  having  been  im- 
posed for  the  purpose  of  keeping  the  whole  of  this 
property  as  a  residential  property,  they  were  cove- 
nants to  carry  out  a  buildine  scheme,  and  therefore  in 
equity  were  to  be  considered  as  covenants  entered  into 
for  the  benefit  of  each  of  the  several  purchasers  of 
lots  in  this  building  estate.  Accordingly  each  of  the 
purchasers  has  a  right  in  equity,  though  not  at  law, 
to  enforce  those  covenants  against  the  purchaser  of 
any  other  lot,  and  it  is  just  the  same  thing  in  equity 
as  though  Uie  defendant,  or  rather  his  predecessor  in 
title,  h^  entered  into  that  covenant  with  the  prede- 
cessors in  title  of  the  plaintiffs  directly.  Two  answers 
are  made  to  the  action.  First,  it  is  said  that  the 
plaintiffi  have  disentitled  themselves  from  bringing  it, 
because  they  have  acquiesced  in  a  laundry  business 
being  carried  on,  not  indeed  on  this  particular  plot  of 
land,  but  somewhere  on  the  estate;  and,  secondly, 
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that  even  if  they  had  a  title  to  bring  the  action,  still 
the  character  of  the  whole  property  has  been  so 
changed  that  it  is  no  longer  a  residential  property, 
but  is  a  property  on  which  one  may  carry  on  such  a 
business  as  this.  I  am  not  going  into  the  facts,  bat  I 
agree  entirely  with  the  findings  of  the  learned  judge. 
In  the  first  place,  I  think  the  plaintifiP  never  had 
acquiesced ;  and  in  the  second,  the  property  had  not 
been  so  far  altered  in  character  that  it  had  ceased  to 
be  a  residential  estate  and  that  the  plaintiffs  had  lost 
their  right  to  enforce  this  covenant.  The  defendant 
is  in  the  same  position  in  equity  as  if  his  predecessor 
in  title  had  entered  into  a  direct  covenant  with  the 
plaintiffs  not  to  carry  on  any  trade  or  business.  The 
alteration  in  the  character  of  the  property  must  be  a 
very  consideraUe  one  indeed  if  it  prevents  the  plain- 
tiffis  from  enforcing  in  equity  that  covenant  to  the 
benefit  of  which  they  are  entitled.  It  is  obvious  that 
a  trade  might  be  carried  on  in  some  remote  part  of 
tiie  estate  without  doing  these  plaintiffs  any  injury 
whatever ;  and  if  it  be  said  that  they  are  to  lose  their 
right  to  sue  unless  they  at  once  put  a  stop  to  that 
trade,  although  the  infringement  did  them  no  kind 
of  damage,  the  benefit  of  the  covenant  would  be  lost 
entirely.  I  should  hesitate  very  much  indeed  before 
I  came  to  the  conclusion  that  one  such  instance  of 
infringement  was  enough  to  disentitle  the  plaintiffs  to 
maintain  this  action.  In  a  building  estate  of  this 
size  a  man  in  the  position  of  one  of  the  plaintiffs 
might  very  well  know  nothing  of  such  an  incident  as 
I  have  mentioned ;  and  I  cannot  think  the  fact  that 
he  did  nothing  to  stop  that  would  prevent  him  from 
taking  proceedings  against  a  man  who  should  carry 
on  the  same  trade  in  such  proximity  to  his  house  as 
to  do  him  probably  a  great  amount  of  damage. 

I  think  Uie  appeal  entirely  fails,  and  must  be  dis- 
missed with  costs. 

Appeal  di$mis$ed. 

Solicitors,  John  Bartlett;  Jenkins,  Baker,  <fc  Co, 
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In  re  Thompson. 
GRIFFITH  V.  Thompson,  (a.) 

Will -^  Absolute  gift — Condition  suhseqtient — Repug- 
nancy, 

A  testator  gave  all  his  property,  real  and  personal,  to 
trustees  for  division  among  his  children,  their  shares  to 
be  paid  when  they  respectively  attained  twenty-eight. 
The  will  further  contained  a  clause  cutting  down  the 
children's  shares  to  £1,000  each  in  the  case  of  sons,  and 
to  £500  in  the  case  of  daughters,  if  any  of  them  should 
embrace  a  religious  life. 

Held,  following  Saunders  v.  Vautier,  Cr,  cfc  Ph, 
240,  that  there  was  an  absolute  gift  to  the  cJnldren 
vesting  on  the  testator*s  death,  and  the  provision  as  to 
payment  at  twenty-eight  was  nugatory;  and  that  the 
clause  as  to  embracing  a  religious  life  was  a  condition 
repugnant  to  the  former  gift,  and  must  be  disregarded. 

Adjourned  summons. 

Edward  Thompson,  by  his  will,  dated  the  10th  of 
November,  1868,  after  directing  certain  annuities  to 
be  paid,  gave  all  his  property,  real  and  personal,  to 
his  trustees  upon  trust  *'  to  divide  and  distribute  the 


(a.)  Eeported  I^Balboh  B.  Phillpotts,  Esq., 
Banister-at-Law. 


same  between  my  three  sons — Arthur  Thompson, 
Edward  Thompson,  and  James  Thompson — and  mv 
five  daughters  —  Catherine  Thompson,  Elizabeto 
Thompson,  Mary  Anne  Thompson,  ibmie  Thompson, 
and  Ce<^a  Thompson — ^share  and  share  alike,  the 
respective  shares  of  mv  said  sons  to  be  paid  to  each 
of  them  on  their  severally  attaining  the  age  of  twenty- 
eight  years;  but  as  to  the  shares  of  my  said 
daughters  who  shall  have  attained  or  shall  attain  the 
age  of  twenty-eight  years,  or  shall  marry  under  that 
age  with  the  consent  and  approbation  of  the  trustees 
or  trustee  for  the  time  being  of  this  my  will,  it  ia  mv 
wUl  that  the  interest,  income,  and  dividends  of  eacn 
of  their  presumptive  shares  shall  be  paid  to  them 
respectively  untu  they  shall  be  married,  and  upon  the 
marriage  of  eadi  and  every  of  my  said  daughters  my 
said  trustees  are  to  settle  upon  her  her  presumptive 
share  of  my  property,  with  remainder  to  her  issue, 
with  cross  remainder  between  and  among  each  and  all 
my  said  daughters." 

The  will  further  contained  the  following  daose: 
"  Provided  always,  and  I  hereby  direct  the  trustees  or 
trustee  for  the  time  beings  of  this  my  wUl,  that  in  the 
event  of  anv  cluld  or  chudren  embracing  a  religious 
life — that  is  to  say,  becoming  a  Boman  Catholic 
priest,  monk,  nun,  sister  of  mercy,  or  a  member  of 
any  other  religious  community  bound  by  a  monastic 
vow  or  vows,  then  and  in  that  case  the  provision  for 
each  such  child  as  shall  be  a  son  to  be  £1,000,  to  be 
paid  to  him  if  he  shall  attain  the  age  of  twenty-eight 
years,  but  not  otherwise ;  and  for  each  child  as  shall 
be  a  daughter  to  be  £500,  to  be  paid  to  her  if  she  shall 
attain  the  age  of  twenty-eight  years,  but  not  other- 
wise, on  her  attaining  &at  age.'* 

By  a  codicil  dated  the  22nd  of  February,  1884,  the 
testator  extended  the  provisions  of  his  will  to  three 
younger  ciuldren — ^Henry,  Hilda,  and  Mary  Irene 
Thompson. 

Hilda  married  A.  C.  Thomas. 

There  was  no  gift  over  of  any  of  the  children's 
shares. 

Henry  Thompson,  one  of  the  sons  aged  twenty- 
five,  and  who  had  been  for  over  a  year  a  novice  in  a 
monastery  at  Bamsgate,  claimed  to  be  paid  his  share 
of  the  testator's  estate ;  and  the  question  raised  by 
summons  for  the  decision  of  the  oourt  was  as  to  the 
effect  of  the  conation  in  the  will  against  any  ohild 
embracing  a  religious  life. 

Macsunnney,  for  the  trustees  of  Edward  Thomp- 
son's will. — ^The  clause  as  to  the  religious  life  is  a 
valid  condition  subsequent,  and  equivalent  to  a  revoca- 
tion of  the  prior  gift :  Be  Dickson,  1  Sim.  N.  8.  37 ; 
Be  CatVs  TrusU,  12  W.  E.  739,  2  H.  &  M.  46.  The 
condition  may  operate  any  time  during  the  life  of 
any  ohild  as  to  his  or  her  share,  and  no  share  of  the 
capital  above  £1,000  can  be  given  to  any  child  until 
his  or  her  death. 

E.  C,  Macnaghten,  for  Mr.  and  Mrs.  Thomas. 

Byrne,  Q,C,,  and  Stokes,  for  Henry  Thompson.— 
The  testator  has  tried  to  cut  down  a  prior  absolute 
gift  by  the  condition  as  to  embracing  a  religious  Ufe. 
This  is  a  condition  repugnant  to  the  former  gift,  and 
therefore  void,  on  the  principle  of  In  re  Machu^ 
30  W.  R.  887,  21  Ch.  1).  838,  and  In  re  Dugdale^ 
36W.R.  462,  38Ch.  D.  176. 

Medd,  for  Mary  Irene  Thompson. 

Chittt,  J. — If  a  testator  gives  a  share  so  that  it 
vests  in  possession  on  his  death,  and  afterwards 
directs  that  it  should  be  paid  at  some  future  period, 
that  direction  is  void,  within  the  principle  of  Saunders 
V.  Vautier,  Cr.  &  Ph.  240.  The  direction,  therefore, 
here  for  payment  at  twenty-eight  is  nugatory  aod 
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High  Cottbt. 


In  eb  Montagu. 


High  Coukt, 


Toid,  80  that  the  8on8  became  entitled  on  the  death  of 
the  testator,  and  in  the  case  of  the  daughters  their 
shares  were  settled. 

Then  as  to  the  clause  cutting  down  the  former 
^fc  if  any  of  the  children  embrace  a  religious  life. 
By  this  clause  the  testator  thought  that  as  he  had 
given  so  he  could  take  away.  But  it  appears  to  me 
that  the  testator  has  tried  to  cut  down  a  prior  abso- 
lute gift  by  a  direct  condition  subsequent,  which  in 
my  opinion  is  repugnant  to  the  former  gift,  and 
therefore  Toid. 

Solicitors,  8inip$<m  &  Co,^  for  Kdly  Jb  Keene,  Mold ; 
Fooks,  Chodwicki  Arnold,  ds  Chadwick, 


1.J.J 


Jan.  16. 


Ohan.  Div. 
Eekewich, 

In  re  MoNTAGU. 
Fabbr  V,  Montagu,  (a.) 

Truatee — Infant — Infant  tenant  in  tail  in  po$»e$iion — 

Vesting  order—Form  of  order—Trmtee  Act,  1893  (56 

<fe  57  Vict.  c.  53),  88.  31,  32,  50. 

The  effect  of  an  order  under  the  Trustee  Act,  1893, 

appointing  a  person  to  convey  the  estate  of  an  infant 

tenant  in  tail  in  possession  for  all  such  estate  as  the 

infant  could  if  of  fall  age  convey,  is  to  bar  the  estate 

tail  and  the  remainders  over;  and  no  reference  is  needed 

to  a  disentailing  deed  or  the  Fines  and  Recoveries  Act 

{as  set  out  in  Seton  on  Judgments,  6th  ed.,  vol,  2,  p, 

1067,  Form  No,  21). 

TJnder  an  indenture  of  resettlement,  dated  the  26th 
of  August,  1843,  hereditaments  known  as  "  the  Melton 
Estate"  were  limited  to  the  use  of  Andrew  Mon- 
tagu for  life,  with  remainder  to  James  Montagu  for 
life,  with  remainder  to  the  first  and  other  sons  of 
James  Montagu  in  tail  male,  with^  remainder  to  the 
daughters  of  James  Montagu  in  tail,  with  remainder 
to  Andrew  l^ntagn  in  fee  simple. 

James  Montagu  died  on  the  11th  of  January,  1891, 
leaving  male  and  female  issue,  the  eldest  of  whom, 
Frederick  James  Osbaldeston  Montagu,  on  the 
death  of  Andrew  Montagu  on  the  8th  of  October, 
1895,  was  a^^ed  seventeen  years,  and  became  tenant 
in  tail  male  in  possession.  An<kew  Montagu  by  his 
will,  dated  the  16th  of  September,  1895,  devised  real 
estate  to  which  he  was  absolutely  entitled  (referred  to 
in  the  will  as  the  "  secondly  devised  premises  ** )  to  the 
rue  of  trustees  so  long  as  Frederics  J.  O.  Montagu 
should  be  living  and  under  the  age  of  twen^- 
five  years,  with  certain  powers  of  management, 
witb  remainder  to  the  use  of  Frederick  J.  O. 
Montagu  for  life  without  impeachment  of  waste,  with 
remainder  to  uses  in  favour  of  the  sons  and  daughters 
of  Frederick  J.  O.  Montagu  in  tail  male  and  in  tail, 
with  remainder  to  uses  and  upon  trusts  in  favour  of 
the  brothers  and  sisters  of  Frederick  J.  O.  Montagu 
and  other  persons. 

The  testator  then  devised  the  Melton  Estate  to  the 
uses  and  upon  the  trusts  and  subject  to  the  powers  in 
his  will  declared  concerning  the  "secondly  devised 
premises,"  declaring  that  the  last  mentioned  devise 
should  take  effect  under  the  doctrine  of  election,  and 
should  thereby  bind  Frederick  J.  O.  Montagu  and 
every  person  who  should  become  tenant  in  tail  male 
or  in  tail  in  possession  of  the  Melton  Estate  under  the 
indenture  of  resettlement,  and  that  Frederick  J.  O. 
Montagu  and  every  other  such  person  should 
accordmgly,  at  the  request  and  to  the  satisfaction  of 

(a.)  Eeported  by  C.  C.  Hensley,  Esq.,  Barrister- 
at-Law. 


the  trustees,  at  the  expense  of  the  Melton  Estate 
execute,  enrol,  j^erf ect,  and  do  all  such  assurances  and 
things,  deeds,  instruments,  and  acts  as  might  be 
necessary  for  evidencing:  such  election  and  giving 
effect  to  the  devise  of  '*  the  Melton  Estate,"  And 
the  testator  declared  that  if  Frederick  J.  O.  Mon- 
tagu or  any  of  such  other  persons  should  refuse  or 
neglect  to  comply  with  the  request  of  his  trustees,  or 
should  fail  to  execute,  enrol,  perfect,  and  do  such 
assurances,  &c.,  his  will  should  be  construed  and  the 
rights  of  all  persons  claiming  thereunder  should  be 
determined  in  all  respects  as  if  Uie  person  so  refusing, 
neglecting,  or  failing  had  died  immediately  before  the 
testator,  without  having  been  married. 

^  Upon  an  application  in  the  matter  of  the  infants 
his  lordship,  being  of  opinion  that  it  would  be  for 
the  infants'  benefit  to  elect  to  take  in  accordance 
with  the  provisions  of  the  will,  on  the  13th  of 
December,  1895,  appointed  C.  H.  Morton  guardian 
of  the  infants*  estate. 

The  writ  in  this  action  was  issued  on  the  16th  of 
December,  1895,  on  behalf  of  the  trustees  of  the 
will  as  plaintifib,  against  Frederick  J.  O.  Montagu  and 
his  brothers  and  sisters  as  defendants,  to  determine 
whether  the  infant  defendants,  or  any  of  them,  were 
bound  forthwith  to  elect  to  take  in  accordance  with 
the  will;  and  that,  if  so,  such  election  should  be 
declared  for  them  or  him  by  the  court,  and  directions 
given  for  complying  with  &e  will  and  vesting  '<  the 
Melton  Estate  "  in  accordance  therewith. 

^  Renshaw,  Q.C,  and  Brabant,  for  the  plaintiffs. — The 
right  course  is  to  obtain  an  order  appointing  a  person 
to  convey  the  estate  of  the  infant  tenant  in  tail  in 
possession :  Powell  v.  Mathews,  1  Jur.  N.  S.  973 ; 
Harqreaves  v.  Wright,  1  W,  R.  408.  The  court  having 
by  the  order  of  the  13th  of  December,  1895,  declared 
that  it  would  be  for  the  benefit  of  Frederich  J.  O. 
Monta^  to  take  in  accordance  with  the  provisions  of 
the  will,  no  further  election  on  his  behalf  is 
necessary :  Seton,  5th  ed.,  vol.  ii.,  p.  1339,  form  3  ; 
Lamh  V.  Lamb,  5  W.  R.  772 ;  Blunt  v  Lack,  3  Jur.  N. 
S.  195,  5  W.  R.  Dig.  18.  [Kbkbwich.  J.,  referred  to 
Bankes  v.  SmaU,  35  W.  R.  765, 36  Ch.  D.  716.]  By  the 
Trustee  Act  of  1893,  ss.  31  and  33,  the  court  is  em- 
powered where  any  judgment  is  given  for  the  convey- 
ance of  land  to  declare  that  the  parties  to  the  action  are 
trustees  within  the  meaning  of  the  Act,  and  to  make 
an  order  appointing  a  person  to  convev.  A  form  of 
order  for  the  conveyance  of  freeholds  by  an  infant  is 
given  in  Seton,  5tii  ed.,  vol.  ii.,  p.  1067,  form  21, 
but  no  enrolment  or  reference  to  the  Fines  and 
Recoveries  Act  is  now  necessary:  Mctson  v.  Mason, 
26  W.  R.  565,  7  Ch.  D.  707.  The  Trustee  Act, 
1893,  s.  50,  defines  "convey"  and  "conveyance" 
as  including  the  acts  to  be  performed  by  the  tenant 
in  tail  in  accordance  with  the  Fines  and  Recoveries 
Act. 

P.  0,  Lawrence  and  A.  F.  Morton,  for  the  defen- 
dants.— ^The  giving  of  effect  to  the  election  should  be 
postponed  until  the  infants  are  of  age :  Boughton  v. 
Boughton,  2  Yes.  Sen.  12. 

Kekewioh,  J. — When  once  the  court  finds  that  it 
can  enforce  the  execution  of  a  disentailing  assurance, 
it  can  do  so  as  against  an  infant,  and  declare  him  a 
trustee,  and  I  direct  an  order  to  be  drawn  up  accord- 
ingly. 

The  order  was  finally  settled  as  follows : — Declare 
that  it  is  for  the  benefit  of  the  infant  defen- 
dant, Frederick  James  Osbaldeston  Montagu,  to  take 
in  accordance  with  the  will  of  the  above-named 
Andrew  Montagu;  and  declare  that  the  manors, 
luids,  and  hereditaments  in  the  county  of  York 
comprised  in   and  now  subject  to  the  uses  of  the 
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High  Coubt. 


iDdenture  of  reaettlemeat  dated  the  26th  day  of 
August,  1843,  iu  the  statemeiit  of  claim  iu  this  action 
mentioned,  and  whioh  manors,  lands,  and  heredita- 
ments are  hereinafter  referred  to  as  ''the  Melton 
Estate,"  ought,  in  pursuance  of  the  provision  in  that 
behalf  in  the  said  will  of  the  said  Andrew  Montagu, 
to  be  conveyed  to  the  uses,  upon  the  trusts,  and  sub- 
ject to  the  powers  and  provisions  in  such  will  con- 
tained concerning  the  manors  and  hereditaments 
thereby  devised  which  are  therein  referred  to  as 
"  the  secondly  devised  premises,"  and  that  the  said 
manors,  lands,  and  nereditaments  be  conveyed 
accordingly.  And  it  appearing  that  the  said  defen- 
dant F.  J.  O.  Montagu  is  tenant  in  tail  male  in 
possession  under  the  said  indenture  of  resettlement  of 
the  said  Melton  Estate,  and  that  he  is  an  infant, 
declare  that  the  said  defendant  F.  J.  O.  Montagu  is 
a  trustee  of  the  Melton  Estate  within  the  meaning  of 
Uie  Trustee  Act,  1893 ;  and  let  Charles  Henry  Morton 
be  appointed  to  convey  the  said  Melton  Estate  for  all 
such  estate  as  the  infant  defendant  F.  J.  O.  Montagu 
could,  if  of  full  age,  convey  unto  the  plaintiffs  as  the 
general  trustees  of  the  will  of  the  said  A.  Mont«gu 
and  their  heirs  discharged  from  the  estate  in  tail 
male  of  the  said  defendant  F.  J.  O.  Montagu  under 
the  said  indenture  of  resettlement,  and  from  all 
estates,  rights,  interests,  and  powers  to  take  effect 
after  the  determination  or  in  defeasance  of  such 
estate  in  tail  male,  to  the  uses,  upon  the  trusts,  and 
subject  to  the  powers  and  provisions  in  the  said  will 
declared,  contained,  or  referred  to,  concerning  the 
said  secondly  devised  premises;  and  let  the  said  C.  H. 
Morton  convey  the  same  accordingly,  such  convey- 
ance to  be  settled  by  the  judge. 

Solicitors,  Aviwn  &  Co.,  Xiverpool,  for  Chretnfidd  & 
OracknalU 


June  19. 


Q.B.IHV.         •) 

Commercial  Court.  > 

(Collins,  J.)       ) 

KiooL  v.  Hennessey,  (a.) 

Sak'^Trjvtr — Wrongful  Mtle  by  co-owner  of  sharei  in 
a  ship— Implied  contract  of  $ale» 

The  plaintiff  was  t?ie  owner  of  certain  shares  in  a 
ship.  The  dejendant,  who  was  the  managing  owner  of 
the  shipt  being  desirous  of  belling  the  ship,  in  a  letter 
addressed  to  the  plaintiff  asked  her.  for  a  bill  of  sale  of 
her  shares.  This  she  refused  to  give,  but  subsequently 
she  offered  to  sell  her  shares  for  £100.  The  defendant, 
without  further  communication  with  her,  sold  the  ship 
with  the  consent  of  all  the  other  co-oumers  at  a  price 
which  would  have  yielded  to  the  plaintiff  in  respect  of 
her  shares  a  less  sum  than  £100. 

Held,  that  there  w<u  an  implied  contract  on  tfie  part 
of  the  defendant  to  pay  for  the  shares  as  upon  a  contract 
of  sale,  and  that,  though  there  toas  no  presumption  of 
law  that  the  defendant  agreed  to  pay  any  price  aeked, 
yet,  it  being  found  that  the  price  asked  was  a  reasonable 
one,  a  presumption  arose  from  the  facts  of  the  case  that 
the  defendant  agreed  to  pay  that  price. 

Action. 

The  plaintiff  was  the  owner  of  two  64th  shares  in 
the  sailing  ship  Woodhall,  iot  whioh  she  had  paid  in 
1891  £180. 

The  defendant,  who  was  the  plaintiff^s  brother,  was 
the  managing  owner  of  the  ship. 

On  the  3ra  of  January,  1896,  the  defendant,  with 
the  consent  of  owners  representing  thirty-eight  64th 

(a.)  Eeporied  by  C.  G.  Wilbbaham,  Esq., 

Barrister-at-Law.  ' 


shares,  entered  into  a  contract  to  sell  the  ship  for 
£1,873,  less  £50  for  commission. 

On  the  29th  of  January  he  wrote  to  the  plaintiff, 
telling  her  of  the  intended  sale,  and  asking  her  to 
send  him  the  bill  of  sale  of  her  two  shares. 

The  plaintiff  refused  to  consent  to  the  sale,  and 
asked  the  defendant  to  furnish  her  with  the  accounts 
of  the  ship's  voyages. 

Further  CDrrespondenoe  ensued,  and  the  aoconntn 
were  eventually  delivered;  whereupon  the  pUuntiff 
wrote  on  the  17  th  of  February : — 

<«  Thanks  for  statement  re  WoodhaU  extending  ow 
a  period  of  two  years,  from  Januanr,  1894,  to  Jan- 
uary, 1896,  showing  a  net  loss  of  £469.  This  is,  of 
course,  very  much  to  be  regretted,  but  does  not,  I 
think,  by  any  means  iustify  sacrificing  the  property 
for  less  than  a  third  of  its  original  value,  having 
regard  to  what  she  has  done  in  paist  times  and  may  be 
reasonably  expected  to  do  witti  a  renewal  of  trade. 
However,  I  do  not  wish  to  cause  unnecessary  trouble, 
and  therefore  I  am  willing  to  sell  my  two  shares  for 
£100." 

The  defendant  did  not  send  any  reply  to  that  letter, 
but  on  the  19  th  of  February,  having  obtained  the 
consent  of  all  the  owners  except  the  plaintiff^  he 
transferred  the  ship  and  canceled  the  register,  at  the 
same  time  giving  the  purchaser  a  bill  of  sale  of  the 
plaintiff's  two  shares,  together  with  an  indemnity 
against  any  action  beii^  brought  in  respect  of 
them. 

On  the  21st  of  Februaiy  the  defendant's  solicitor 
wrote  to  the  plaintiff  offering  to  send  her  a  cheque 
for  £57  Os.  6d.,  respresenting  the  proportion  of  the 
purchase  money  due  to  her  in  respect  of  her  two 
shares,  in  exchange  for  a  bill  of  sale  of  the  shares. 

This  offer  the  plaintiff  refused  to  accept,  and  she 
brought  the  present  action  to  recover  £100,  the  price 
of  the  shares,  and  alternatively  to  recover  damages 
for  conversion. 

The  defendant  paid  £57  Os.  6d.  into  court 

H.  T.  Boyd,  for  the  plaintiff.— The  defendant  has 
dealt  improperly  with  the  plaintiff*s  goods.  The 
plaintiff  is  entitied  to  waive  the  tort,  and  the  law  will 
imply  a  contract  on  the  part  of  the  defendant  to  buy 
the  plaintiff's  shares  for  £100,  the  price  she  asked  for 
them :  Hill  v.  PerroU,  3  Taunt  274,  and  AbbotU  ▼. 
Barry,  2  Brod.  &  B.  369.  [Collins,  J.,  referred  to  Lee 
V.  Shore,  1  B.  &  C.  94.]  The  majority  owners  have 
no  right  to  sell.  The  managing  owner  should  have 
commenced  a  co-owoership  action  in  Admiralty  to 
compel  his  co-owners  to  seU.  The  defendant  has  paid 
£57  Os  6d.  into  court  That  amounts  to  an  adiois- 
sion  that  there  was  a  contract  of  sale:  Bennett  t. 
Francis,  2  Bos.  &  P.  550. 

For  the  defendant  evidence  was  called  to  show  that 
the  ship  was  not  worth  more  than  £1,500  or  £1,600. 

H,  Holman,  for  the  defendant. — ^The  true  measure 
of  damages*  is  the  market  price  of  the  plaintiflTs 
shares  at  the  time  of  the  sale ;  £57  Os.  6d.  was  the 
full  value. 

Collins,  J. — ^There  is  no  defence  to  this  action. 
The  only  question  is  what  sum  ought  the  defendant 
to  pay.  [His  lordship,  after  reciting  the  facta, 
proceeded : — ]  The  defendant  had  received  from  his 
sister  a  refusal  to  consent  to  the  sale,  and  he  had 
told  her  that  her  holding  out  would  prevent  the  asJe 
taking  place.  She  therefore  offer^  to  sell  her 
shares  for  £100,  and  he,  without  sasring  more,  gave  a 
bill  of  sale  of  her  two  shares  to  the  purchaser  of  the 
ship.  -I  do  not  think  it  would  be  a  very  violent 
inference  to  draw,  that  he  consented  to  the  terms  on 
which  she  was  willing  to  scdl. 

The    authorities    cited  establish  the    proposition 
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that  if  a  person  deals  with  and  exercises  acts  of 
ownership  over  the  property  of  another  then  there  is 
an  implied  contract  to  pay  for  the  property  as  on  a 
contract  of  sale.  Therefore  a  presumption  arises  that 
plaintiff's  interest  was  sold  to  the  defeudant,  and 
there  was  an  implied  contract  that  the  defendant 
should  pay  for  it.  I  do  not  think  that  there  was  an 
implied  contract  for  the  price  named  by  the  plaintiff; 
for  the  plaintiff  migrht  have  mentioned  an  unreason- 
able amount,  say  £500.  The  legal  presumption  is 
limited  to  a  reasonable  price.  But  the  lep;al 
presumption  is  quite  distinct  from  the  presumption 
arising  from  the  facts  of  the  case.  So  that  here  I 
do  not  think  it  is  a  violent  presumption  to  say  that 
£100  is  to  be  taken  as  the  amount  which  he  agreed 
to  pay  in  order  that  he  might  deal  with  the  shares. 

I  am  not  bound  to  accept  the  evidence  for  the 
defendant  as  to  the  value  of  the  ship.  Where  the 
owner  of  the  chattel  sold  is  not  under  any  obligation 
to  sell  the  price  got  is  no  evidence  of  the  value  of 
the  chattel  to  the  owner,  who  may  not  be  willing  to 
sell  at  all.  No  sale  against  the  wish  of  the  plaintiff 
could  have  been  made  without  the  intervention  of  the 
court.  She  has  been  deprived  of  the  benefit  of  such 
an  inquiry ;  so  that  here  I  say  that  £100  is  not  ooly 
the  agreed  value,  but  I  am  not  sure  whether  it  is  not 
also  the  true  value  of  the  shares. 

Judgment  for  the  plaintiff  for  £100  with  coets. 

Solicitor  for  the  plaintiff,  Robert  Greening, 

Solicitors  for  the  defendant.  Downing^  Holman,  & 
Co, 


C.  C.  R. 
(Lord  Bussell  of  Killowen,  O.J., 
Pollock,  B.,  Hawkins,  Cave,  i 
and  Wills,  JJ.) 


April  25. 


Beg.  V,  Hopkins  and  Ferguson,  (a.) 

Criminal  law — Charge  on  property  to  defraud  creditors 
— Bill  of  sale  executed  by  defendant  in  pending  action 
—Debtors  Act,  1869  (32  <fc  33  Vict.  c.  62),  s.  13. 

The  plaintiff  in  an  action  to  recover  unliquidated 
damages  is  not  a  creditor  of  the  defendant  within  section 
13,  sub-section  (2),  of  the  Debtors  Act,  1869,  until  he 
has  signed  judgment.  Therefore  the  defendant  in  such 
an  action  who  before  judgment  has  granted  a  bill  of  sale 
over  his  property  with  intent  to  defeat  any  judgment 
which  the  plaintiff  may  obtain  cannot  be  convicted  under 
that  sub'Section  of  having  made  a  charge  on  his  property 
tuith  intent  to  defraud  the  plaintiff. 

Case  stated  by  the  Becorder  of  Manchester. 
The  defendants  were  jointly  indicted  at  the  Man- 
cheeter  Quarter  Sessions,  Hopkins  for  having,  on  the 
8th  of  October,  1894,  unlawfully  and  with  intent  to 
defraud  one  Annie  Copeland,  a  creditor  of  Hopkins, 
made  a  charge  on  the  propeity  of  Hopkins,  to  wit,  a 
bill  of  sale  of  all  the  household  furniture  and  other 
effects  of  Hopkins  in  and  upon  certain  pre  anises,  and 
Perguson  for  having  aided  and  abetted  Hopkiins. 

Section  13  of  the  Debtors  Act,  1869,  enacts  that  a 
person  shall  be  guilty  of  a  misdemeanour  (sub-section 
(2)  )  **  if  he  has,  with  intent  to  defraud  his  creditors 
or  any  of  them,  joade  or  caused  to  be  made  any  gift, 
delivery,  or  transfer  of  or  any  charge  on  his  pro- 
perty." 

It  was  proved  that  on  the  8th  of  October,  1894, 
an  action  to  recover  damages  for  breach  of  promise 
of  xnArriage  was  pending  between  Anoie  Ck>peland  as 

(a.)    Beported  by  T.  B.  Colquhoun  Dill,  Esq  , 
Barrister-at-Law.  • 


plaintiff  and  Hopkins  as  defendant ;  that  on  that  day 
Hopkins  granted  in  favour  of  Ferguson  a  bill  of  sale 
of  all  his  furniture  and  effects  upon  certain  premises, 
and  that  at  the  time  the  bill  of  sale  was  granted 
both  the  defendants  had  the  intention  to  defeat  any 
judgment  and  execution  which  Annie  Ck>peland 
might  obtain  in  her  action ;  and  that  on  the  2nd  of 
November,  1894,  judgment  in  the  action  was  given 
for  the  plaintiff  for  £25  and  costs. 

At  the  dose  of  the  case  for  the  prosecution  it  was 
objected  on  behalf  of  the  defendants  that,  inasmuch 
as  at  the  time  of  the  granting  of  the  bill  of  sale 
Annie  Ck>pdand  had  not  recovered  judgment  against 
Hopkins,  she  was  not  then  a  oieditor  within  the 
meaning  of  sub-section  (2)  of  section  13  of  the 
Debtors  Act,  1869. 

The  recorder  overruled  the  objection,  and  the  jury 
found  both  the  defendants  guilty. 

The  question  for  the  opinion  of  the  court  was 
whether  the  recorder  was  right  in  holdiug  that  Annie 
Ck>pe]and  was,  on  the  8th  of  October,  1894,  a  creditor 
of  Hopkins  within  the  above  sub-section. 

C  Boie-Innts,  for  Hopkins,  was  stopped  by  the 
court. 

C.  A.  Bussell,  for  Ferguson,  was  not  called  upon  to 
argue. 

M'Keand^  for  the  prosecution. — Section  13,  sub- 
section (2),  of  the  Debtors  Act,  1869,  applies  to  an 
intention  to  defraud  future  as  well  as  present  credi- 
tors. In  Barling  v.  Bishopn,  8  W.  B.  631,  29  Beav. 
417,  it  was  held  that  a  voluntary  conveyance  made 
by  a  defendant  in  an  action  of  trespass  after  notice 
of  trial  with  the  object  of  defrauding  future  creditors 
was  void  under  13  £liz.  c.  5. 

Lord  BusssLL  of  Eillowen,  C.J. — I  have  no 
doubt  as  to  what  our  decision  ought  to  be  in  this  case. 
The  simple  point  for  our  consideration  is  whether  the 
prosecutrix  was  at  the  time  this  bill  of  sale  was 
granted  a  creditor  of  Hopkins  within  the  meaning  of 
section  13,  sub-section  (2  k  of  the  Debtors  Act,  1869. 
In  my  judgment  it  is  perfectly  clear  that  she  was  not. 
She  had  Drought  an  action  for  breach  of  promise 
of  marriage  against  him,  in  which  she  might  or  might 
not  succeed;  in  other  words,  she  had  a  cause  of 
action  against  him  at  that  date  which  might,  and  in 
the  event  did,  mature  into  a  judgment.  Indeed,  if 
she  had  already  obtained  a  verdict  in  her  favour,  but 
had  not  signed  judgment,  she  would  not  have  been  a 
creditor  of  Hopkins.  Jones  v.  Thompson,  6  W.  B.  443, 
£.  B.  &  £.  63,  is  an  authority  for  that  proposition. 
This  disposes  of  the  case  against  both  defendants,  for 
if  Hopkins  could  not  be  convicted  Fereuson  could 
not  be  convicted  of  aiding  and  abetting  him. 

The  convictions  must  be  quashed. 

Pollock,  B.,  and  Hawkins  and  Gate,  JJ.,  con- 
curred. 

Wills,  J.—  I  am  of  the  same  opinion,  and  I  only 
wish  to  add  that  even  in  cases  arising  under  13  Eliz. 
c.  5,  which  has  been  referred  to,  a  narrower  con- 
struction has  been  placed  upon  those  portions  of  the 
Act  which  deal  with  criminal  matters  than  upon  those 
which  deal  with  civil  rights  and  remedies. 

Convictions  quashed. 

Solicitor  for  the  defendant  Hopkins,  Millar,  Man- 
chester. 

Solicitor  for  the  defendant  Ferguson,  Kirkman,  for 
W.  Thompson,  Man(}hester. 

Solicitor  for  the  prosecution.  Solicitor  to  the  Treo' 
sury. 
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High  Coubt. 


IkbeBabb. 


HiOH  Coubt. 


m  BANKSUPTOT. 


a  B.  Div.  ) 

(Vauprhan  Williams  and  ' 

Kennedy,  JJ.  ) 


April  30 ;  May  2. 


In  re  Baab. 
Ex  parte  WolfB.  (a.) 

Bankruptcy  ~~  Petition  —  Inequitable  proceeding — Debt 
payable  at  future  time— Amount  of  debt  for  which 
petition  should  be  presented -^ BelxUe  of  interest-— 
Bankruptcy  Act,  1883  (46  <fe  47  Vict.  c.  52),  s.  6, 
sub-section  1  (5) ;  s.  7,  sub-section  3. 

A  debt  due  on  a  promissory  note  at  three  months  which 
are  unexpired  is  a  good  petitioning  creditor's  debt, 
although  the  lender  has  given  the  borrower  the  option  of 
renewing  the  note  at  the  expiration  of  every  three  months 
on  payment  of  forehand  interest. 

On  presenting  a  petition  for  a  debt  payable  in  future 
the  creditor  must  allow  a  rebate  of  interest. 

It  is  not  inequitable  to  take  proceedings  in  bankruptcy 
upon  a  note  not  yet  due,  and  given  with  such  option  of 
renewal,  in  a  case  where  the  creditor  has  notice  of  an  act 
of  bankruptcy  committed  by  the  debtor. 

Appeal  from  the  dismissal  of  a  bankruptcy  petition 
by  the  registrar  of  the  county  court  at  Bradford. 

Upon  the  16th  of  August,  1895,  Wolfe,  the  petition- 
ing creditor,  lent  Barr,  the  debtor,  £100,  taking  a 
bill  at  three  months  for  £115,  and  giving  the  debtor 
the  following  written  undertaking : — 

"August  16,  1895. 

**  This  is  to  certify  that  in  the  event  of  Robert 
Barr,  who  has  this  day  borrowed  the  sum  of  £100, 
being  unable  to  pay  the  same,  with  interest  (namely, 
the  sum  of  £15  as  per  promissory  note),  at  the  end  of 
three  months,  the  same  shall  be  renewed,  provided 
the  sum  of  £15  is  paid  from  time  to  time  as  in- 
terest." 

In  November  the  debtor  paid  £15,  and  the  note  was 
renewed  until  Februarv,  1 896,  In  December  he  com- 
mitted an  act  of  bankruptcy  by  having  his  goods 
seized  and  sold.  Wolfe  presented  a  petition  founded 
on  this  act  of  bankruptcy  in  Januaij.  It  was  dis- 
missed by  the  registrar  on  the  ground  that  under  the 
circumstances  of  the  case  proceedings  in  bankruptcy 
were  inequitable. 

Wolfe  appealed. 

A.  H.  Carrington,  for  the  appellant.— Although  the 
creditor  here  had  renewed  the  bill  until  February, 
there  was  nothing  inequitable  in  his  presenting  a 
petition  in  January,  because  he  had  notice  of  the  act 
of  bankruptcy  in  December  and  could  not  safely  take 
any  money  in  payment  off  of  tibe  loan  from  the 
debtor:  Re  Lowe,.Ex  parU  Lowe,  38  W.  R.  560,  7 
Morr.  25.  His  only  chance  of  recovering  any  of  the 
money  he  had  lent  was  to  make  the  debtor  a  bank- 
rupt. 

C.  E.  Jones,  for  the  respondent.— The  debt  was  not 
one  upon  which  a  petition  could  be  presented,  because 
it  was  not  payable  at  a  certain  future  time.  The 
debtor  had  the  option  of  renewing  the  bill  indefinitely, 
therefore  the  date  of  its  payment  was  uncertain. 
There  are  no  cases  showing  that  a  current  bill  is  a 
good  petitionbg  creditor's  debt.  [Vauohan  Wil- 
liams, J.,  referred  to  Ex  parte  Douthat,  4  B.  &  Aid. 
67.]  [Kennedy,  J.,  referred  to  Hill  v.  Harris,  1 
Moo.  &  M.  448.]  I  also  say  that  the  proceedings 
were  inequitable,  because  the  creditor's  undertaking 
of  the  16th  of  August  amount  to  an  implied  covenant 
not  to  sue  upon  the  bill. 

(a.)  Reported  by  P.  M.  Fbanoke,  Esq.,  Barrister- 
at-Law. 


A,  H.  Carrington,  in  reply. — ^The  effect  of  the  pre- 
payment of  interest  was  only  to  renew  the  bill  for 
three  months  certain.  [yAUOHAN  Williams,  J.— 
Then  in  one  way  or  another  there  was  a  promise  to 
forbear  taking  proceedings  for  three  months.]  Ko, 
the  creditor  reserves  his  rights  in  bankruptcy.  The 
effect  of  taking  the  forehand  interest  depends  on  the 
terms  of  the  undertaking  of  August  16.  By  renewing 
the  bill  the  creditor  omy  means  that  he  will  make 
the  debt  payable  at  a  future  date.  [Vauohan  Wil- 
liams, J. — Does  not  the  acceptance  of  forehand 
interest  always  imnly  a  covenant  not  to  sue  ?]  I  say 
it  only  puts  the  debt  off,  makes  it  payable  in  future 
instead  of  in  prcesenti,  1  contend  that  the  oonaidera- 
tion  for  which  it  was  given  has  not  failed  because 
the  debt  was  put  off.  [Vauohan  Williams,  J. — 
Will  you  offer  to  return  the  forehand  interest  ?  ]  Yes, 
I  will  give  it  up. 

Cur.  adv.  vuU. 

May  2.— Vauohan  Williams,  J.,  delivered  the 
judgment  of  the  court. — ^This  if  an  appeal  against 
the  registrar  of  the  County  Court  of  Bradford 
refusing  a  receiving  order,  and,  as  far  as  I  under- 
stand his  refusal,  it  was  based  on  the  ground  that  in 
his  opinion  it  would  have  been  inequitable  to  make  a 
receiving  order.  So  far  as  that  ground  goes  we 
think  he  was  wrong.  The  supposed  equity  was  based 
on  an  agreement  of  the  16th  of  August,  1895,  whereby 
the  petitioning  creditor  undertook  constantly  to  renew 
an  acceptance  for  money  lent  upon  the  terms  of  fore- 
hand interest  being  paid,  and  tne  registrar  aeems  to 
have  thought  it  inequitable  that  the  petitioning 
creditor  should  base  a  petition  on  such  an  acceptance, 
but  we  think  that,  the  debtor  having  committed  an 
act  of  bankruptcy,  there  was  nothing  inequitable  in 
the  petitioning  creditor  acting  as  he  did. 

It  remains  that  we  should  see  if  there  is  any  other 
Hrround  upon  which  the  refusal  can  be  supported. 
Under  the  Bankruptcy  Acts  prior  to  1869  a  debt  pre- 
sently due,  payable  in  future,  was  a  good  petitioning 
creditor's  aebt.  It  was  not  so  under  the  Act  of 
1869,  but  became  so  again  in  1883  by  virtue  of  section 
6  (1)  (6),  of  the  Bankruptcy  Act,  1883:  "6  (I)  A 
creditor  shall  not  be  entitled  to  present  a  bankra|^tcy 
petition  against  a  debtor  unless  (b)  the  debt  u  a 
liquidated  sum  payable  either  immeoiately  or  at  some 
certain  future  time.*' 

The  only  question  therefore  is  whether  the  effect  €i 
the  letter  of  the  16th  of  August,  1895,  is  to  preveiit 
the  debt  being  payable  at  some  certain  future  time. 
[His  lordship  here  read  the  letter.]  Notwithstand- 
ing this  letter  giving,  apparently  for  an  indefinite 
time,  to  the  debtor  the  right  to  have  the  note 
renewed,  nevertheless  there'is  a  debt  payable  at  some 
certain  future  time,  and  we  think  the  petitioQ  oaiuioi 
be  dismissed.  We  arrived  at  this  conclusion  upon  the 
hearing  of  the  argument,  but  I  was  anxious,  as  tbe 
judge  m  bankruptcy,  that  there  should  be  no  preoe- 
dent  which  would  enable  a  creditor  under  these  cir- 
cumstances to  support  a  petition  for  a  laiger  debt 
than  he  is  really  entitled  to.  Here  is  a  debt  payable 
in  future,  the  three  months  not  having  run  out,  TIm 
question  arises  as  to  what  is  the  amount  of  debt  lor 
which  the  creditor  may  prove.  In  this  case  thet«  was 
only  a  short  time  to  run,  but  I  take  it  that  in  any 
case  a  creditor  should  not  rely  on  more  than  remaiB 
after  rebate  of  interest.  Further,  in  this  esse  the 
consideration  has  partly  failed,  and  there  is  a  bonoi 
within  section  23  of  the  Bankruptcy  Act,  1890 ;  boi 
Mx.  Carrington  is  willing  to  daim  only  £100,  witiioiit 
prejudice  to  the  right  of  the  creditor  to  amend  hit 
proof  by  adding  what  he  may  think  is  due  to  faia 
for  interest  by  virtue  of  the  tenns  of  his  bargain. 

Appeal  allowed. 
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HlGH  COUBT. 


In  be  Alios  Scott. 


High  Couet. 


Solicitor  for  the  appellant,  J.  Oolman,  agent  for 
Albert  V,  HamTnond,  Bradford. 

Solicitors  for  the  respondent,  Jaques  ds  Co.^  agents 
tor  John$OH  Richardson^  Bradford. 


Q.  B.  Div.         \ 
(Vaughan  Williams  |  April  30. 

and  Kennedy,  JJ.) ) 

In  re  Aliob  Soott. 
Hx  parte  AuoE  Scott,  (a.) 
Bankruptcy— Ad  of  bankruptcy— Oral  notice  of  smpen- 
eion   of  payment  by  non-trader  —  Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  4,  subsection  1  (h). 

A  statement  by  a  debtor  who  is  not  a  trader  that  he  is 
unable  to  pay  his  debts  should  not  be  construed  as  a 
w4ice  of  intention  to  suspend  payment  unless  accom- 
panied by  a  statement  tending  to  show  that  the  debtor 
proposes  to  deal  with  his  creditors  collectively. 

Appeal  by  the  debtor  from  a  receiving  order  made 
•gainst  her  by  the  registrar  of  the  county  court  at 
Canterbury. 

One  of  Miss  Scott's  creditors  called  upon  her  upon 
the  16th  of  January,  1896,  to  coUect  his  own  debt 
and  that  of  the  petitioning  creditor,  and  she  asked 
him  to  call  again  upon  the  18th.  When  he  called 
upon  the  18th  the  servant  opened  the  door  upon  the 
chain,  and  said  that  Miss  Scott  would  see  no  one. 
Miss  Scott  also  called  out  from  within.  **  I  will  not 
see  anyone."  The  creditor  said,  "  WiU  you  not  pay 
my  debt  or  Mr.  X.'s  ?  "  Jthe  petitioning  creditor's) ;  to 
which  Miss  Scott  replied,  "  Ko,  I  won't  pay  anybody 
now.  It  is  too  late  now,  I  am  acting  imder  advice. 
I  refuse  to  see  anybody  at  all." 

The  registrar  found  that  these  words  constituted  a 
notice  of  suspension  of  payment,  and  made  a 
receiyiDK  order  against  Miss  Scott,  from  which  she 
appealed. 

J.  W.  Weigall,  for  the  appellant.— Miss  Scott  did 
not  intend  any  notice  of  su8x>ension  by  her  words. 
She  meant  that  it  was  too  late  in  the  evening  to 
deal  with  the  creditor,  and  that  she  would  pay  him 
shortly.  If  this  is  hdd  to  be  a  notice  of  suspension, 
it  will  be  dangerous  to  tell  a  man  that  you  cannot 
pay  him  now,  but  will  pay  him  at  the  end  of  the  week 
when  your  dividends  come  in. 

He  cited  Ex  parte  Oastler,  Be  Friedlander,  33  W.  E. 
126,  13  Q.  B.  D.  471 ;  Crook  v.  Morley,  [1891]  A.  C. 
316,  40  W.  E.  Dig.  14 ;  In  re  North,  Ex  parte  Has- 
luck,  [1896]  2  a  B.  264.  43  W.  E.  Dig.  10;  In  re 
Morgan t  Ex  parte  Turner ,  ante,  p.  96. 

Muir  Mackenzie,  for  the  respondent. — ^Miss  Soott 
most  have  intended  to  give  notice  of  suspension,  or  to 
imply  that  she  could  not  pay  her  debts  in  f uU,  for  as 
a  matter  of  fact  she  owed  on  the  18th  of  January 
far  more  than  she  could  pay.  At  the  lowest  it  was 
a  notice  of  '*  temporary  suspension  "  within  Lord  Wat- 
son's jadgment  m  Crook  v.  Morley, 

J.  W.    Weigall  replied. 

TAT70HAir  Williams,  J.— This  case  raises  a  new 
point.  The  old  cases  are  cases  where  the  debtor  is  a 
trader  and  sends  out  a  circular.  Here  the  debtor  is  not 
a  fzader,  and  there  is  no  circular ;  and  what  we  have 
to  determine  is  whether  her  words  uttered  on  the  18th 
of  Jannary,  **  No,  I  won't  pay  anybody  now.  It 
is  too  late  now,  I  am  acting  under  advice.    I  refuse 

(a.)  Koported  by  P.  M.  Fbanoke,  Esq.,  Barrister- 
at-Law. 


to  see  anybody  at  all,"  amount  to  a  notice  of  sus- 
pension or  intention  to  suspend  payment  within  sec- 
tion 4,  sub-section  1  (h)  of  the  Bankruptcy  Act, 
1883. 

Speaking  for  myself,  I  have  considerable  doubt  as 
to  whether  the  Legislature  intended  to  apply  this 
sub-section  to  non-teaders.  In  ordinary  parlance  the 
term  '*  suspension  of  payment "  only  applies  to  people 
in  business.  However,  the  Legislature  has  not  quali- 
fied this  sub-section  so  as  to  limit  it  to  traders,  so  I 
am  not  prepared  to  say  that  it  does  not  apply  to 
non-traders. 

When  one  has  to  consider  the  point  the  fact  must 
be  taken  into  consideration  that  the  person  who  spoke 
these  words  was  not  a  trader. 

If  one  held  every  refusal  by  a  debtor  to  an 
individual  creditor  to  pay  a  debt  at  the  moment  when 
it  is  demanded  to  be  an  act  of  bankruptcy,  one  would 
be  giving  to  the  sub>section  a  much  wider  meaning 
than  it  was  ever  intended  to  have.  The  true  limit  is 
to  be  found  in  this  way :  it  must  be  a  notice  of  sus- 
pension of  payment  in  ordinary  course.  In  the  case 
of  a  tiader  payment  in  ordinary  course  is  payment  of 
commercial  debts  as  they  come  due.  If  a  creditor 
calls  and  demands  payment,  and  receives  not  only  a 
refusal  to  pay  but  a  refusal  to  pay  based  on  inability 
to  pay,  it  may  well  be  held  that  that  amounts  to  a 
notice  of  suspension  or  notice  of  intention  to  suspend 
in  the  case  of  a  trader,  because  it  is  a  notice  of  sus- 
pension or  a  notice  of  intention  to  suspend  payment 
of  debts  in  ordinary  course ;  but  with  a  private  person 
ordinary  course  is  not  the  same  thing  as  with  a 
trader. 

With  private  persons  the  times  when  calls  for 
money  may  be  expected  are  obviously  different  from 
what  they  are  with  traders  whose  commercial  credi- 
tors look  to  be  paid  at  specified  times.  Creditors  of 
private  persons  sometimes  send  their  bills  in  at  once, 
sometimes  quarterly,  sometimes  half-yearly,  or  at 
more  distant  intervals ;  and  if  a  debtor  who  is  not  a 
trader  says  to  his  creditor,  **  I  can't  pay  you  now,  I 
can't  pay  anybody  till  my  rents  come  in,"  that  cannot 
be  held  to  amount  to  a  notice  of  intention  to  suspend 
payment.  If  the  debtor  in  this  case  had  merely 
said,  *'I  can't  pay  you  or  anyone  at  present,  but 
hope  to  pav  all  soon,"  she  would  not  have  brought 
herself  within  the  sub- section. 

I  am  convinced  myself  that  what  the  sub-section 
points  at  is  the  case  of  a  debtor  dealing  with  his 
creditors  as  a  body;  if  a  debtor  proposes  to  deal 
collectively  with  his  creditors,  that  brings  him  within 
it,  but  neither  in  the  case  of  a  trader  nor  of  a  private 
person  is  there  a  notice  of  intention  to  suspend  pay- 
ment unless  there  is  a  notice  of  what  involves  dealing 
with  the  creditors  in  a  body.  If  the  debtor  here  had 
merely  given  the  creditor  notice  that  she  was  unable 
to  pay  him,  that  would  not  have  been  enough.  I 
therefore  have  to  look  and  see  if  I  can  find  anything 
more,  and  I  do  find  it.  **  I  am  advised  not  to  see 
anybody.  It  is  too  late,  I  am  acting  under  advice." 
That  showed  a  state  of  things  had  arisen  which 
necessitated  her  dealing  with  her  creditors  collec- 
tively. What  she  was  saying  was:  **  I  have  taken 
advice,  I  am  advised  that  I  must  deal  with  my 
creditors  collectively,  I  am  to  see  nobody."  The 
advice  obviously  is  not  to  deal  with  any  creditor 
separately ;  and  therefore  I  think  her  words  amounted 
to  a  notice  of  intention  to  suspend  payment. 

I  do  not  find  that  this  notice  falls  within  the  sub- 
section because  this  lady  refused  to  payor  see  her 
creditor ;  but  I  base  my  finding  purely  on  this,  that 
it  was  notice  that  she  had  taken  advice,  and  intended 
to  deal  with  her  creditors  collectively. 

Kennedy,  J«,  concurred. 
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High  Coitbt. 


In  be  Sass. 


High  Coukt. 


Solicitors  for  the  appellant,  Kings/ord  ik  Dorman, 
for  Burrows  d:  Weigall,  Margate. 

Solicitors  for  the  respondeut,   Prior^   Churchy  Jb 
Adam$t  for  Sparha  &  Emery,  Broadstairs. 


Vaughan  Williams,  J.  ]  ^^^  ^"• 

In  re  Sass. 
Ex  parte  The  National  Peovincial  Bank  of 
England  (Ldoted).  (a.) 

Bankruptcy — Proof— Guarantee  to  bankers  for  whole 
account  with  limited  liability — Proof  by  creditor  after 
payment  by  surety — Admission  of  proof  in  full. 

A  surety  guaranteed  the  whole  of  the  indebtedness  of 
S,  toa  bank,  but  the  total  amount  recoverable  from  him 
was  not  to  exceed  £300.  Subiequently  a  recei'ing  order 
was  made  against  S,  when  his  indebtedness  to  the  bank 
amounted  to  ov^r  £700.  The  surety  paid  the  £300 
to  the  bank,  after  which  they  presented  a  proof  for  the 
whole  debt. 

Held,  that  they  were  entitled  to  prove  for  the  whole  of 
their  debtt  for^  the  guarantee  being  for  the  whole  amount, 
the  surety  could  not  prove  against  the  estate  unless  he 
paid  the  b'jink  in  full. 

Appeal  by  the  National  Provincial  Bank  of 
England,  Limited,  against  the  partial  rejection  of 
their  proof  by  the  official  receiver,  trustee  in  the 
bankruptcy  of  Sass. 

Edwin  Sass,  the  bankrupt,  had  an  account  with  the 
bank,  which  was  overdrawn  to  the  extent  of  about 
£800  at  the  date  of  his  being  made  bankrupt.  As 
security  against  his  overdrafts  the  bank  held  a 
guarantee  xrom  a  Mr.  Stourton,  of  which  the  follow- 
ing were  the  material  parts : — 

"I,  the  undersigned,  Henry  Stourton,  hereby 
guarantee  to  you  the  payment  of  any  sum  or  sums  of 
money  which  may  be  now  or  may  hereafter  from 
time  to  time  become  due  or  owing  to  your  bank 
anywhere  from  or  by  Edwin  Etty  Sass,  his  executors 
or  administrators  (who  are  all  hereinafter  referred  to 
as  **  the  said  debtor  " ),  either  solely  or  jointly  with 
any  other  person  or  persons  in  partnership  or  other- 
wise, upon  banking  account  or  upon  any  discount  or 
other  account,  or  for  any  other  matter  or  thing  what- 
soever, including  the  usual  banking  chargeci.  This 
guarantee  is  to  be  a  security  for  the  whole  amount 
now  due  or  owing  to  you,  or  which  may  hereafter 
from  time  to  time,  until  the  expiration  of  the  notice 
hereinafter  mentioned,  become  due  or  owinff  to  you 
by  the  said  debtor,  but  nevertheless  the  total  amount 
recoverable  hereon  shall  not  exceed  Three  hundred 
pounds,  in  addition  to  such  further  sum  for  interest 
and  other  banking  charges  and  for  costs  as  shall 
accrue  after  the  date  of  demand  by  you  for  payment. 
.  .  .  And  in  case  of  bankruptcy,  liquidation  by 
arrangement,  or  compoaltion  with  creditors,  any  divi- 
dends you  may  receive  from  the  estates  of  the  said 
debtor  or  others  shall  not  prejudice  your  right  to 
recover  from  me,  my  executors  or  administrators,  to 
the  full  extent  of  this  guarantee  any  sum  which 
after  the  receipt  of  such  dividends  may  remain  owing 
to  you  from  the  debtor." 

In  1894  the  bank  called  upon  the  guarantor  to 
pay  the  sum  guaranteed,  and  he  paid  th^^m  the 
£300  and  £3  lis.  9d.  interest  from  the  date  of 
their  demand.  The  bank  placed  this  amount  to 
the  credit  of  their  **  Realized  Securities  Account," 


{a.)  Reported  by  P.  M.  Franckb,  Esq.,  Barrister- 
at-lAw. 


and  did  not  treat  it  as  a  payment  received  from  the 
debtor.  Upon  February  14th,  1895,  they  proved 
against  the  estate  of  the  debtor  for  the  foil  sMoount 
owing  to  them.  The  trustee  rejected  their  proof  to 
the  extent  of  £303  lis.  9d.,  the  amoont  recetred  by 
them  from  the  guarantor. 
The  bank  appealed. 

HerbeH  Beed,  Q.C.,  {Tate  Let  with  him),  for  the 
bank. — ^A  creditor  with  a  guarantee  in  this  form  ii 
entitled  to  prove  for  the  whole  amount  due  from  the 
debtor.  The  debtor's  estate  should  not  uret  the 
benefit  of  payments  made  by  a  surety  whom  the 
debtor  was  bound  to  indemnify.  The  trustee  oannot 
set  up  that  there  might  be  two  proofs  prewnted*  for 
the  guarantee  is  for  the  whole  amount  owing  to  Uie 
bank,  and  the  surety  could  not  prove  unless  ne  paid 
the  bank  the  whole  amount  owing  to  them  :  The  Mid- 
land Banking  Co.  ▼.  Chambers,  17  W.  B.  598,  L.  B.  4  Ch. 
App.  398 ;  Ex  parte  The  National  Provincial  Bank,  In  re 
Beese,  29  W.  B.  796,  17  Ch.  D.  98;  The  Yorkshire 
Bank  v.  Thomas  (unreported,  Collins,  J.,  March  20, 
1895).  The  rule  which  the  trustee  seeks  to  a^^ly  is 
only  applicable  to  cases  of  negotiable  securitiet :  In 
re  Blakeley,  Ex  parte  Aachener  DiscorUo  OeselUckaft, 
9  Morrell,  173 :  The  Commercial  Bank  of  Australia  v. 
Wilson,  41  W.  R.  603,  [1893]  A.  C.  181. 

Muir  Mackenzie,  for  the  official  receiver  (trortee). — 
The  terms  of  this  guarantee  are  unlike  those  in  the 
cases  cited  against  me.  It  only  provides  that  the 
bank  may  sue  the  guarantor  after  receiving  a  dividend 
from  the  estate.  If  they  are  paid  by  the  guarantor 
before  proving,  they  cannot  prove  in  full  against  the 
estate.  This  guarantee  should  be  construed  as  i^jpli- 
cable  to  part  only  of  the  debt ;  Ellis  v.  Emmarwd, 
24  W.  B.  832,  1  Ex.  D.  157.  The  surety  oould  prove 
upon  this  guarantee  for  the  amount  he  has  iMid, 
Wolmershausen  ▼.  (htUick,  [1893]  2  Ch  514,  41  W.  B. 
Dig.  16,  193. 

Vaughan  Williams,  J.— In  this  case  I  think  the 
official  receiver  was  wrong  in  rejecting  part  of  the 
proof.  In  my  opinion  the  common  law  naht  of  tbe 
bank  here  was  to  sue  the  debtor  for  the  whole  amount 
due  frooa  him,  irrespective  of  the  amount  paid  by  the 
surety,  unless  that  came  to  twenty  shillings  in  the 
pound.  In  bankruptcy  the  principal  creditor  has  a 
right  to  prove  for  the  whole  of  his  debt,  unless  tbe 
surety  is  a  surety  for  part  of  the  debt  only,  and  has 
paid  that  part ;  then  the  right  of  proof  pro  tamto  goes 
to  the  surety,  who  is  entitled  to  stand  in  the  aboes  of 
the  nrincipal  creditor  to  the  extent  of  the  amount 
w;hicn  he  has  paid. 

Here  all  that  I  have  to  do  is  to  examine  this 
guarantee,  and  see  whether,  as  between  the  bank  and 
the  surety,  the  surety  was  for  the  whole  or  part  of 
the  debt,  and  it  is  dear  that  he  was  surety  for  ^e 
whole,  notwithstanding  the  fact  that  his  liability  was 
limited ;  and  he,  having  paid  part  only  of  the  debt. 
could  not  be  allowed  to  prove  in  the  bankruptcy.  I 
should  have  said  that  this  was  quite  clear  apon  the 
first  part  of  this  guarantee ;  but  if  there  were  any 
doubt,  the  last  clause  amply  suffices,  either  bj  it*^ 
or  read  with  the  first  part,  to  show  that,  as  between 
the  bank  an  d  the  surety  the  bargain  was  that  the  bank 
should  have  the  benefit  of  all  sums  paid  as  diTMleodi 
or  otherwise ;  and  it  would  be  wrong  to  hold  that  the 
surety,  as  aji^ainst  the  bank,  could  have  any  rights  by 
reason  of  his  guarantee,  unless  he  paid  them  the  fall 
amount  owing  by  the  debtor.  The  proof  moat  hs 
admitted  for  the  full  amount. 

Appeal  allowed,  with  costs. 

Solicitors  for  the  bank,  Wilde,  Berger,  dfe  Moore. 

Solicitor  for  the  official  receiver,  Th4  Soliciior  to  the 
.  Board  of  Trade. 
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House  of  Lobds. 


Pledoe  v.  White. 


House  of  Lords. 


Pledge  v.  White,  (a.) 

Mortgagt —  Consolidation — Redemption—  A Bsignment   of 
mortgtges  to  one  person. 

In  1863,  Banks  mortgaged  Nos,  1  and  2  to  J. ; 
later  on,  in  1863,  No,  StoH.;  and  in  1865-1866,  Nos. 
4,  5,  6,  and  7  to  other  mortgagees,  A/tenvards,  in 
1866,  Banks  made  a  second  mortgage  to  Brockman  of 
4,  6,  6,  and  7  ;  and  in  1868  he  made  a  second  mortgage 
o/ 1,  2,  and  3,  and  a  third  mortgage  of  4,  6,  6,  and  7 
to  Brockman  and  Harrison,  The  appellant  became  the 
transferee  from  Brockman  and  Harrison  of  their  equity 
of  redemption  of  aU  the  seven  properties  in  1885.  The 
respondents  {the  executors  of  Brockman)  held  the  first 
mortgage  on  Ncs,  1,  2,  4,  and  5,  by  transfers  to  their 
testator  (1871  to  1873),  and  by  transfer  in  1890  they 
also  held  the  first  mortgage  on  No,  3. 

Held,  in  an  action  by  the  appellant  seeking  to  redeem 
No,  2  alone t  that  the  respondents  were  entitled  to  con^ 
solidate  their  mortgages  on  all  the  seven  properties. 

Decision  of  the  Court  of  Appeal,  43  tV,  R,  50,  [1895] 
1  Ch.  51,  affirmed, 

Vint  V,  Padgett,  6  W,  R,  641,  2  De  Q.  &  J.  611, 
approved. 

Per  Lord  Davey. — The  doctrine  of  consolidation  is 
applicable  where,  at  the  date  when  redemption  is  sought, 
all  the  mortgages  are  united  in  one  hand  and  redeemable 
by  the  same  person;  or  where,  after  that  state  of  things 
has  once  existed,  the  equities  of  redemption  have  become 
separated. 

This  was  an  aroeal  from  an  order  of  the  Court  of 
Appeal  (Lord  Herschell,  C,  Lindley  and  A.  L. 
Smith,  L.JJ.)  reported  as  Pledge  ▼.  Carr,  43  W.  B. 
50,  [1895]  1  Ch.  51,  a£arming  that  of  Bomer,  J.,  42 
W.  B.  620. 

The  facts  are  given  in  Lord  Davey's  judgment, 
where  the  oases  are  discussed. 

Leveti,  Q.O,,  and  BramweU  Davis,  Q,C,  {Cater  with 
tbem),  for  the  appellant. 

Oozens'ffardy,  Q,0,,  and  Edutin  Ward,  for  the  re- 
spondents, were  not  heard. 

The  House  took  time  for  consideration. 

Lord  Halsbuby,  C— I  have  had  an  opportunity 
of  considering  the  judgment  prepared  hy  my  noble 
and  learned  friend  (Lord  Davey),  and  I  am  not  pre- 
pared to  dissent  from  it.  I  use  that  form  of  expres- 
sion because  I  confess  I  lament  the  conclusion  to 
which  it  has  been  found  necessary  to  come,  although 
I  believe  the  strict  principle  upon  which  it  rests  ia 
founded  in  our  law  at  present,  and  iu  dealing  with  a 
technical  system  it  is  better  to  adhere  to  a  principle 
when  once  established  than  to  create  greater  confu- 
sion by  dissenting  from  it.  I  think  the  principle 
laid  down  in  Vint  ▼.  PadgeU,  6  W.  R.  641,  2  De  G.  & 
J.  611,  has  been  so  firmly  established  now  by 
authority  in  our  technical  system  that  I  feel  that  more 
mischief  would  be  done  by  dissenting  from  it  than  by 
acquiescing  in  it.  For  these  reasons  I  am  content 
with  the  judgment  which  my  noble  and  learned 
friend  has  prepared,  and  shiJl  assent  to  the  motion  ' 
that  he  will  make. 

liOrd  Watson. — I  also  hare  had  an  opportunity 
of  carefully  considering  the  judgment  about  to  be 
deliTeredby  my  noble  and  learned  friend  opposite. 

(a.)  Beported  by  0.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 


For  my  own  part,  I  should  have  desired  if  possible  to 
decide  otherwise ;  but  I  am  compelled  to  say  that  I 
concur  with  the  reasonings  and  Uie  conclusion  of  my 
noble  and  learned  friend. 

Lord  Dayet.— The  facts  of  this  case  are  compli- 
cated, but  they  may  be  stated  in  a  narrow  compass 
sufficiently  for  elucidating  the  point  of  law  which  is 
raised.  There  are  seven  different  properties  which 
are  involved  in  this  appeal.  There  were  originally 
eight,  but  one  of  the  properties,  known  as  1  and  2, 
Smtkespeare-terrace,  has  been  dealt  with  in  a  separate 
suit,  and  the  rights  of  the  appellant  and  respondents 
in  respect  of  tl^t  property  are  not  now  in  question. 
One  J^mes  Banks  was  the  original  owner  and  mort- 
gagor of  all  these  seven  properties.  James  Banks 
mortgaged  34,  Bouverie-square,  and  5  and  6,  Shakes- 
peare-terrace (which  I  will  refer  to  as  Nos.  1  and  2) 
to  John  Banks,  by  deeds  dated  respectively  the  1 1th 
of  May  and  26th  of  August,  1863.  He  mortgaged 
Tembury  Villa  (which  I  will  refer  to  as  No.  3)  on  the 
12th  of  October,  1863,  to  S.  Hobday,  and  the  other 
four  properties  (which  I  will  refer  to  as  Nos.  4,  5,  6, 
and  7)  to  other  mortgagees  by  deeds  dated  from  the 
18th  of  October,  1865,  to  the  24th  of  November,  1866. 
He  then  made  a  second  mortgage  to  Brockman  of  4, 
5,  6,  and  7  by  a  deed  or  deeds  dated  the  27th  of 
November,  1866.  He  then  made  a  second  mortgage 
of  Nos.  1,  2,  and  3,  and  a  third  mortgage  of  4,  5,  6. 
and  7  to  Brockman  and  Harrison  by  one  deed,  dated 
the  20th  of  August,  1868.  Or,  in  other  words,  on 
that  date  Banks  assigned  the  equity  of  redemption  on 
bXL  seven  properties  to  Brockman  and  Harrison.  At 
that  date,  therefore,  Brockman  and  Harrison  might 
have  redeemed  1,  2,  or  3,  without  redeeming  the 
other  properties,  but  they  could  not  have  redeemed 
either  4,  5,  6,  or  7  without  redeeming  all  those  four 
properties.  Pledge,  the  present  plaintiff  and  appel- 
lant, became  the  transieree  from  Brockman  and 
Harrison  of  their  equity  of  redemption  of  all  the 
seven  properties  on  the  1st  of  Apru,  1885.  In  the 
meantime  Brockman,  by  deeds  dated  from  1871 
to  1873,  became  the  transferee  of  the  first  mortgages 
on  Nos.  1,  2,  4,  and  5.  The  defendants  and  respon- 
dents are  the  surviving  executors  of  Brockman,  who 
died  in  1877,  and  on  the  27th  of  December,  1890, 
they  became  the  transferees  of  the  first  mortgage  on 
No.  3.  From  that  date,  therefore,  the  equity  of 
redemption  on  all  seven  properties  was  vested  in  the 
appellant,  subject  to  mortgages  on  the  several  pro- 
pierties  all  vested  in  the  respondents. 

In  these  circumstances,  on  the  30th  of  March,  1893, 
the  appellant  issued  bis  writ  in  this  action,  by  which 
he  dfums  to  redeem  No.  2  alone  on  payment  of  what 
is  due  on  the  first  mortgage  of  that  property  only. 
The  defendants  claim  to  consolidate  their  mortgages 
on  all  the  seven  properties,  and  say  that  the  appellant 
cannot  redeem  No.  2  alone  without  redeeming  the 
other  six  properties  also.  It  was  admitted  at  the  bar 
that  the  respondents  had  the  right  to  consolidate  their 
mortgages  on  Nos.  1  and  2,  bemuse  the  mortgages  on 
those  properties  were  vested  in  one  mortgagee,  John 
Banks,  before  the  assi^ment  of  the  equity  of  re- 
demption in  both  to  Brockman  and  Harrison,  the 
appdlant's  predecessors  in  title;  but  the  appellant 
contends  that  they  are  not  entitled  to  consolidate 
their  mortgages  on  3,  4,  5,  6,  and  7  with  their  mort- 
gage on  No.  2,  because  these  mortgages  did  not 
become  united  in  title  with  the  mortgage  which  he 
desires  to  redeem  on  No.  2  until  after  the  date  on 
which  the  equity  of  redemption  was  assigned  to  his 
predecessors  in  title— viz.,  the  20th  of  August,  1868, 
and  his  counsel  argues  that  the  rights  of  the  appel- 
lant and  respondents  must  be  determined  by  the  state 
of  drcumstanoes  at  that  date.    The  question  for  your 
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lordships*  decision  is  whether  the  respondents  have 
the  right  of  consolidation  which  they  claim,  notwith- 
standing that  the  mortgages  which  it  is  sought  to 
consolidate  were  not  united  in  title  with  the  mort- 
gage sought  to  be  redeemed  until  after  the  assignment 
of  the  equity  of  redemption  to  the  present  appellant's 
predecessors  in  title. 

Bomer,  J.,  by  whom  the  action  was  tried,  and  the 
Court  of  Appeal  held  that  the  case  was  covered  by 
the  decision  of  Knight-Bruce  and  Turner,  L.  JJ.,  in  the 
year  1858,  in  Vint  v.  Padgett^  which  it  was  not  com- 
petent for  them  to  question,  and  accordingly  decided 
in  favour  of  the  respondents.  The  appellant's  counsel 
admit  that  the;^  cannot  distinguish  the  present  case 
from  that  decision,  but  contend  that  it  is  wrong  and 
ought  to  be  reversed  by  your  lordships. 

The  equitable  rule  as  to  the  consolidation  of  mort- 
gages is  not  one  of  those  doctrines  of  the  Court  of 
Chancery  which  has  met  with  general  approlxition, 
at  ^  any  rate  as  regards  its  later  development. 
Originally  it  may  have  been  a  right  of  a  mortgagee 
holding  two  separate  mortgages  on  estates  of  the  same 
mortgagor,  which  have  become  absolute  estates  at 
law  against  the  mortgagor  and  debtor  personally,  to 
refuse  j^  be  redeemea  as  regards  one  estate  without 
having  his  other  debt  also  paid.  But  it  has  long  been 
settled  that  the  right  of  consolidation  may  be  exer- 
cised by  the  transferee  of  the  mortgages  as  well  as  by 
the  original  mortgagee,  and  may  be  exercised  in 
respect  of  equitable  mortgages  as  well  as  by  a  mort- 
gagee holding  the  legal  estate  absolute  at  law ;  and, 
on  the  other  hand,  it  may  be  asserted  against  the 
assignee  of  an  equity  of  redemption  from  the 
mortgagor  as  well  as  against  the  mortgagor  himself. 

If  Vint  v.^  Padgett  had  been  an  isolated  decision 
on  a  new  point,  then,  notwithstanding  the  eminence 
of  the  learned  judges  who  were  parties  to  the  decision, 
it  maybe  that  your  lordships  would  have  felt  din>osed 
to  review  it ;  and  if  it  did  not  appear  to  your  lor(&hip8 
a  necessary  or  legitimate  development  of  the  doctrine, 
your  lordships  would  probably  be  disposed  to  express 
your  dissent  from  it,  as  was  done  with  regard  to 
another  decision  of  the  same  learned  judges  by  this 
House  in  the  case  of  Jennings  v.  Jordan,  30  W.  R. 
369,  6  App.  Cas.  698.  But  it  is  obvious  that  the 
learned  judges  did  not  conceive  themselves  to  be 
laying  down  new  law.  Knight-Bruce,  L.  J.,  said  that 
a  long  course  and  series  of  authorities  binding  on  the 
court  precluded  the  possibility  of  their  thinlring  that 
there  was  in  the  case  more  that  one  arguable  question, 
if  any — ^viz.,  as  to  the  materiality  of  notice  of  a  second 
mortgage  to  a  transferee  of  ipor  mortgages;  and 
Turner,  L.J.,  said  it  was  impossible  to  distinguish  the 
case  from  Bovev  v.  Skipwith  (a  case  decid^  in  the 
reign  of  Charles  II.,  to  wliich  I  will  presently 
refer)  on  any  other  ground  than  as  to  notice  being 
material. 

In  Tweedalt  v.  Tweedale,  23  Beav.  341,  6  W.  R. 
Ch.  Dig.  44  (decided  in  1857,  the  year  before  Vint  v. 
Padgett),  the  union  of  two  mortffi^es  ix^ade  to  different 
mortagees  took  ^lace  after  the  assignment  of  the 
equity  of  redemption  of  both  mortgaged  properties. 
Lord  Bomilly  held  that  the  assignee  could  oiUy  stand 
in  the  position  of  the  mortgagor,  and  be  entitled  to 
his  rights  only ;  and  if  the  mortgagor  could  not  have 
redeemed  ,  one  property  without  the  other,  the 
assignee  stood  in  no  better  or  more  favourable 
position,  and  was  not  entitled  to  redeem  one  without 
redeeming  the  other.  Indeed,  the  contrary  seems 
from  the  report  to  have  been  scarcely  argued  in  that 
case. 

The  case  of  Vint  v.  Padgett  came  before  Stuart,  V.O., 
in  the  first  instance,  whose  judgment,  reported  iii 
6  W.^  R.  321,  1  Giff.  446,  may  be  referred  to  as 
showing  how  entirely  that  experienced  judge  con- 


sidered the  point  to  be  settled.  "  In  accepting,"  he 
says,  "by  way  of  security  the  equity  of  redemption 
of  two  separate  estates,  Mr.  Lee  deliberately  incurred 
the  risk  of  their  uniting  in  one  hand ;  and  wh^i  that 
union  has  taken  place  there  is  only  one  single  debt, 
and  in  order  to  redeem  he  must  pay  off  both  mort- 
gages, each  of  which  affects  the  entirety  of  both 
estates." 

The  old  case  of  Bovetf  v.  Skipwith,  1  Ch.  Ca.  201, 
referred  to  by  Turner,  L. J.,  was  a  combined  case  of 
taokingjfin  the  strict  technical  sense)  and  oonaolida- 
tion.  There  was  (I)  a  mortgage  with  conveyance  of 
the  legal  estate  in  two  properties ;  (2)  an  assi^ment 
of  the  equity  of  redemption  in  the  two  properties  to  a 
second  mortgagee;  (3)  a  third  mortgage  of  one  of 
the  properties  only,  without  notice  of  the  second 
mortgage.  The  thud  mortgagee  bought  and  took  a 
transfer  of  the  first  legal  mortgage.  It  was  held, 
first,  that  he  might  tack  his  equitable  third  mortgage 
to  the  first  mortgage ;  so  as  to  gain  prioritjr  over  the 
second  mortgagee;  and,  secondly,  that  having  done 
so  he  might  consolidate  his  third  mortgage  (which  was 
was  on  one  estate  only)  with  the  first  mortgage  on  both 
estates,  and  hold  the  two  estates  as  against  the  second 
mortgagee  until  all  that  was  due  to  him  on  both 
securities  should  be  satisfied. 

The  case  of  Titley  v.  Davits,  before  Lord  Hard- 
wicke,  reported  in  2  T.  &  C.  C.  C.  399,  may  be  dis- 
tingniished  on  the  ground  that  Titley,  the  second 
equitable  mortgagee  of  one  of  the  estates,  had  before 
the  assignment  of  the  equity  of  redemption  in  another 
estate  to  Peyton  acquit  a  right  to  redeem  Shep- 
heard,  the  first  mortgagee  on  boUi  estates,  and  thereby 
consolidate  the  two  mortgages.  It  is  not  therefore, 
in  my  opinion,  a  direct  authority  on  the  present  case, 
in  which  the  consolidation  has  taken  plaoe  by 
purchase  and  transfer,  and  not  by  the  exercise  of  an 
existing  right  to  redeem. 

In  Selby  ▼.  Pomfret  (1861),  reported  before  Wood, 
y.C.  (9  W.  R.  398,  1  J.  &  H.  336),  and  before 
Lord  Campbell,  C.  (9  W.  R.  583,  3  De  G.  F. 
&  J.  595J,  the  facts,  so  far  as  material  for  the 
present  purpose,  were  (1)  mortgage  to  defendants 
of  leasehold  premises  in  Mark-ltuie  on  the  26th  of 
June,  1858 ;  (2)  mortgage  to  Stileman  and  Neala  of 
leasehold  premises  in  Heme  Hill  on  the  1st  of 
February,  1859 ;  (3)  mortgagor  became  bankrupt  on 
the  9th  of  February,  1859 ;  (4)  transfer  of  the  Hone 
Hill  mortgage  to  defendants  on  the  16th  of  February, 
1859,  and  therefore  after  the  bankruptcy  of  the  mort- 
gagor. The  yice-Chancellor  held  that  the  defea- 
dants  were  entitled  to  consolidate  the  two  mortgages 
against  the  assignees  in  bankruptcy  of  the  mortgagor, 
and  to  retain  the  balance  due  on  tiie  Mark-laae 
mortgage,  which  was  deficient,  out  of  the  surplus 
proceeds  of  sale  of  the  Heme  Hill  mortgage.  £ord 
Campbell,  in  affirming  the  yioe-ChanoeUor's  decree, 
said :  *'  It  does  seem  strange  that  mortgagees,  after 
the  bankmptcy  of  the  mortgagor,  should  l^  allowed 
by  their  own  act  to  vary  the  rights  of  themsdves 
and  the  other  creditors  of  the  mortgagor,  so  as  to 
obtain  payment  in  fuU  of  a  debt  in  respect  of  which. 
at  the  time  of  the  bankruptcy,  they  were  only  entitled 
to  a  dividend  along  with  the  body  of  unsticnred 
creditors.  But  it  is  settled  that  a  mortgage  executed 
by  a  bankrupt  before  his  bankmptcy,  where  the  valoe 
of  the  land  mortgaged  exceeds  the  sum  secured,  is 
upon  the  bankruptcy  of  the  mortgagor  to  beccn- 
sidered  tabula  in  nau/ragio  ;  and  if  the  assignees  do 
not  immediately  redeem,  any  mortgagee  of  the  hank- 
mpt  whose  security  is  insufficient  may  take  an 
assignment  of  the  mortgage  and  tack  to  it  the  dslK 
due  under  the  mortgage  to  himself.  Therefore,  tiie 
Yice-Chancellor  truly  observes*  *the  Htit  of  tibe 
bankmptcy  before  the  defHidants  took  the  traufer 
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made  no  difference.  Anyone  might  seize  the  plank. 
The  assignees  might  have  got  the  benefit  of  it  if 
they  had  been  quick  enough ;  but  the  defendants 
were  more  alert.' "  And  see  Neve  ▼.  Penndl,  11  W.  E, 
986.  2  H.  &  M.  170. 

Although  the  Lord  Chancellor  nsen  the  word 
"tack"  it  is  apparent  from  the  facts  of  the  case 
which  he  was  dealing  with  that  he  meant  tacking  in 
the  sense  of  consolidation.  The  case  of  Selhy  v. 
Pom/ret  may,  no  doubt,  be  distinguished  from  the 
present  one  on  the  ground  that  the  assignment  of  the 
equity  of  redemption  was  by  operation  of  law ;  but  if 
there  was  no  existing  right  of  consolidation  at  the 
date  of  the  bankruptcy,  the  distinction  seems  to  me 
unsubstantial,  because  the  assignees  of  the  bankrupt 
take  his  property  subject  only  to  existing  equities. 
The  statutory  ytM  tertii  of  the  creditors  may  be  con- 
sidered as  entitled  to  more  consideration,  and  not  less 
than  the  right  of  a  particular  assignee. 

In  Beevor  v.  Luck  (1867),  15  W.  K.  1221,  L.  R.  4  Eq. 
o37.  Lord  Hatherley  held  that  a  mortgagee  of  one  pro- 
pertymi^ht,  as  against  the  assignee  of  the  equity  of 
redemption  of  another  property,  consolidate  with  his 
mortgage  a  mortgage  from  the  same  mortgagor  on 
that  other  property  of  which  he  had  taken  a  transfer 
after  the  date  of  the  assignment  of  the  equity  of 
redemption,  of  the  second  property  only,  overruling 
the  case  of  WhiU  v.  HiUacre,  3  Y.  &  C.  Ex.  697. 

The  extent  to  which  the  right  of  consolidation  was 
carried  in  this  case  was  criticized  by  Lord  Selborne  in 
this  House  in  Jennings  y.  Jordan,  and  so  far  as  it 
held  that  mortgages  on  two  properties  could  be  con- 
solidated against  the  assignee  of  the  equity  of  re- 
demption of  one  property  only  where  the  union  of  the 
two  mortgages  did  not  take  place  until  after  the 
separation  of  the  equities  of  redemption,  the  case  of 
Bteoor  V.  Luck  must  be  held  to  be  overruled.  It  was 
so  considered  by  Fry,  J.,  in  Harter  v.  Colman,  30 
tV".  K.  484.  19  Ch.  D.  680. 

This  case  is  free  from  any  such  difficulty.  At  the 
time  when  redemption  is  sought  all  the  mortgages 
are  presently  i^eemable  by  the  same  person. 
Pledge,  the  plaintiff  in  the  action,  became  by  one 
transaction  the  assignee  of  the  entire  equity  of  re- 
demption of  all  the  mortgages.  An  attentive  con- 
sideration of  Lord  Belbome^s  judgment  has  satisfied 
me  that  the  noble  and  learned  iora  did  not  intend  to 
throw  any  doubt  upon  the  application  of  the  doctrine 
in  such  dronmstances. 

The  actual  point  decided  in  Jennings  v.  Jordan 
was  that  a  mortgagee  could  not,  as  against  the 
assignee  of  an  equity  of  redemption  of  one  property, 
consolidate  with  his  original  mortgage  a  mortgage  on 
another  property  created  by  the  same  mortgager 
after  the  assignment  of  the  equity  of  redemption. 
The  contrary  had  been  maintained  by  the  plaintiff 
on  what  was  probably  a  misunderstanding  of  the  case 
of  Taaaell  v.  Smith,  6  W.  E.  803,  2  De.  G.  &  J.  713. 
•«  I  take  it,"  said  Lord  Bhickbum,  **that  the  only 
question  before  this  House  is  whether  where  the 
luortgage  on  one  property  is  not  created  till  after  the 
equity  of  redemption  on  the  other  property  has  been 
parted  with  there  is  as  against  the  purchaser  an  equity 
to  consolidate  the  two."  Their  lordships  also  dis- 
cussed the  question  whether  in  a  case  where  the 
equities  of  redemption  have  become  separated, 
consolidation  could  take  place  against  the  assigoee  of 
one  equity  of  redemption  only  by  subsequent  union 
of  two  mortgages,  and  they  preferred  the  decision  in 
White  V.  Hillacre  to  that  of  Lord  BCatherley  in  Beevor 

Ijord  Selborne  expressed  himself  in  the  following 
words :  "A  mortgagee  who  holds  several  distinct 
tnortg^ages  under  the  same  mortgagor,  redeemable  not 
by  express  contract,  but  only  by  virtue  of  the  right 


which  (in  English  jurisprudence)  is  called  "  equity  of 
redemption,"  may,  wiUiin  certain  limits  and  against 
certain  persons  (entitled  to  redeem  all  or  some  of 
them),  consolidate  them,  that  is,  treat  them  as  one, 
and  decline  to  be  redeemed  as  to  any  unless  he  is 
redeemed  as  to  all.  This  doctrine  of  consolidation  is 
well  established  and  cannot  now  be  altered,  except  by 
the  Legislature,  whether  it  originally  rested  on  a 
sound  equitable  foundation  or  not.  The  present 
question  is  as  to  its  limits.  There  is  no  difficulty  in 
its  application  when  all  the  mortgages,  whether 
originskily  made  to  the  same  mortgagee  or  having 
come  into  a  single  hand  by  subsequent  assignments, 
are  redeemable  at  the  same  time  by  the  same  person. 
Its  extension  to  a  case  in  which,  after  that  state  of 
things  has  once  existed,  the  equities  of  redemption 
have  become  separated  by  the  act  of  the  person  in 
whom  they  had  been  combined,  though  it  may 
perhaps  be  open  to  some  objection  on  practical 
grounds,  rests  upon  an  intelligent  principle." 

After  discussine  the  principle  on  which  such  an 
extension  can  be  defended,  Lord  Selbnme  continues  : 
'*In  the  present  case  the  rights  of  redemption 
existing  at  the  date  of  the  settlement  of  1838,"  which 
was  the  assignment  of  the  equity  of  redemption  in 
that  case,  '*  could  not,  in  my  opinion,  have  been 
properly  worked  out  (unless  by  some  voluntary 
arrangement  between  the  parties  interested)  other- 
wise than  by  consolidating  all  the  mortgages  now 
vested  in  the  appellant  Jennings  which  were  prior 
in  their  creation  to  the  3rd  of  December,  1838,  as 
they  have  been,  in  fact,  coosolidated  by  the  decree 
of  the  Court  of  Appeal."  (The  date  mentioned  by 
Lord  Selborne,  I  may  observe,  was  the  date  on  which 
the  assignment  of  the  equity  of  redemption  was  made 
to  the  appellant's  predecessor  in  that  case.)  **  1  have 
much  more  difficmty  in  following  or  satisfactorily 
explaining  the  principle  of  some  other  authorities, 
such  as  Beevor  v.  Luck,  which  have  held,  contrary  to 
the  decision  of  Baron  Alderson  in  White  v.  Hillacre, 
that  a  mortgagee's  right  to  consolidate,  as  against  the 
purchaser  of  the  equity  of  redemption  of  property 
mortgaged  to  him,  is  capable  of  Imng  enlarged  after 
the  date  of  that  purchase  by  a  transfer  to  the 
mortgagee  of  other  mortgage  which  were  then  in 
other  hands,  and  with  the  equity  of  redemption  of 
whidi,  if  there  were  no  consolidation,  the  purchaser 
would  have  nothing  to  do." 

I  understand  Lord  Selborne  to  be  here  speaking 
only  of  the  case  in  which  the  equities  of  redemption 
have  become  separated,  and  his  observations  have  no 
reference  to  a  case  such  as  that  now  before  the  House, 
in  which  all  the  equities  of  redemption  have  been 
assigned  to  and  are  now  vested  in  one  person.  I  do 
not  think  that  anything  was  said  in  this  House  in 
Jennings  v.  Jordan  which  throws  any  doubt  or 
discredit  on  the  decision  in  Vint  v.  Padgett  and  the 
other  cases  to  the  same  effect.  At  the  time  when  this 
action  was  commenced  the  exact  position  contem- 
plated by  Lord  Selborne  had  taken  place — of  all  the 
mortgages  being  united  in  a  single  hand  and  redeem- 
able by  the  same  person. 

It  appears  to  me  that  an  assignee  of  two  or  more 
equities  of  redemption  from  one  mortgagor  stands  in 
a  widely  different  position  from  the  assignee  of  one 
equity  only.  He  knows,  or  has  the  opportunity  of 
knowing,  what  are  the  mortgages  subject  to  which 
he  has  purchased  the  property,  and  he  knows  that 
they  may  become  tmited  by  transfer  in  one  hand.  If 
the  doctrine  of  consolidation  be  once  admitted,  it 
appears  to  me  not  imreasonable  to  hold  that  a  person 
in  such  a  position  occupies  the  place  of  the  mortgagor 
or  assignor  to  him  towards  the  holders  of  the  mort- 
gages subject  to  which  he  has  purchased,  although 
it  may  be  unreasonable  to  hold  that  he  can  be  affected 
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by  the  transfer  to  saoh  holders  of  mortgages  to  other 
persons  by  the  same  mortgagor  on  property  which  he 
he  has  not  porohased,  and  with  we  eqaity  of  re- 
demption of  which  he  has  no  concern.  He  does  not 
investigate  the  title  to  such  other  property,  and  can- 
not know  in  the  latter  case  to  what  mortgages  the 
Sroperty  is  subject.  If  your  lordships  iS&rm  the 
ecree  now  under  appeal,  the  doctrine  of  consolida- 
tion will  be  confined  within  at  le/tst  intelligible  limits. 
It  will  be  applicable  where  at  the  date  when  redemp- 
tion is  sought  all  the  mortgages  are  united  in  one 
hand  and  redeemable  by  the  same  person  or  where 
after  that  state  of  things  has  once  existed  the  equities 
of  redemption  have  b^me  separated.  If  the  pur- 
chaser of  two  or  more  equities  of  redemption  desires 
to  prevent  consolidation,  he  has  it  in  his  power  to 
redeem  any  one  mortgage  before  consolidation  takes 

Slace;  but  if  for  his  own  convenience  he  delays 
oiug  so,  he  runs  the  same  risk  as  his  assignor  ran 
of  the  mortgages  becoming  united  by  transfer  in  one 
hand. 

I  am  of  opinion  that  the  application  of  the  doctrine 
of  consolidation  to  a  case  like  the  present  has  been  too 
long  considered  part  of  the  equitable  jurisprudence  of 
this  country  to  be  altered  at  the  present  time,  and  it 
is  not  so  unreasonable  as  to  demand  a  reversal  of  it 
by  this  House. 

I  think,  therefore,  that  this  appeal  should  be  dis- 
missed, with  costs. 

Order  appealed  from  affirmed^  and  appeal  dismisBed^ 
with  co$U, 

Solicitors  for  the  appellant,  A.  R.  d:  H,  Steele^  for 
^ohn  Minter,  Folkestone. 

Solicitors  for  the  respondents,  Talbot  db  Ta$ker, 


IPnbs  Otouncil. 

{From  the  Supreme  Court  of  Queensland,) 

March  20. 

Kino  v.  Victoria  Insurance  Co.  (a.) 

Insurance — Assignment  of  rights  to  insurer—Settlement 
of  daim-^ Judicature  Act  {Queensland)  (40  Vict,  c.  86). 

2?.  insured  the  safe  delivery  of  certain  wool  in  the  V, 
Insurance  Co,  The  wool  was  lost  owing  to  the  negligence 
of  K.,  and  the  insurance  company  honestly  paid  the  claim 
made  upon  them  for  such  loss  by  B.,  and  took  from  him 
a  formal  assignment  of  his  causes  of  action  against  JT., 
B,  stipulating  that  the  assignment  should  not  authorize 
the  use  of  his  name  in  legal  proceedings, 

Jlefd,  that  the  insurance  company  were  entitled  to  the 
remedies  available  to  B,  agaifist  K,^  and  although  the 
subrogation  by  ac<  of  law  would  not  give  the  insurance 
company  a  right  to  sue  in  their  own  name,  the  Judicature 
Act  {corresponding  with  the  English  Judicature  Act  of 
1873)  and  the  above  assignment  together  would. 

This  was  an  appeal  from  the  Supreme  Court  of 
Queensland.  The  facts  and  proceedings  are  given  in 
their  lordships*  judgment. 

Cohen t  Q,C,t  and  OyCf  for  the  appellants. 

Asquithf  Q,C.t  C,  E,  Jones,  and  Eoskell,  for  the 
respondents. 

The  judgment  of  their  lordships.  Lords  Watson, 
HoBHoosE,  Dayey,  and  Sir  Eichard  Couch,  was 
delivered  by 

(a.)  Reported  by  C.  H.  Grafton,  Esq.,  Barristor- 
at-lAw. 


Lord  HoBHOUSB. — The  appellant  is  a  nominal 
defendant  representing  the  Government  of  Queens- 
land in  a  suit  instituted  by  the  respondents  to  recover 
damages  under  the  following  circumstances.  The 
Bank  of  Australasia  effected  an  insurance  with  the 
plaintifEs  "at  and  from  Townsville  to  London  vii 
Torres  Strait,  including  risk  of  fire  and  flood  from 
sheep's  back  until  waterbome  at  Townsville.**  The 
insurance  was  to  be  upon  goods  to  be  loaded  in  a 
vessel  not  named.  In  point  of  fact  the  goods  were 
wool,  and  the  vessel  was  called  The  Dorunda,  The 
adventure  was  stated  to  begin  from  the  loading  of 
the  goods  on  board  the  vessel.  Some  of  the  wool  was 
on  arrival  at  Townsville  put  on  board  a  lighter 
belonging  to  a  firm  of  wharfingers  for  the  purpose  of 
being  conveyed  to  The  Dorunda.  While  the  lighter 
was  moored  to  the  wharf  a  storm  arose,  which  broke 
away  from  their  anchorage  certain  punts  belonging 
to  the  Government  which  had  not  been  properly 
secured.  The  punts  fell  foul  of  the  lighter,  broke  her 
away  from  her  moorings,  capsized  her,  carried  her 
down  stream,  and  so  destroyed  or  damaged  the  wool. 
The  bank  claimed  against  the  plaintiffs  under  the 
policy  for  a  loss  of  £920.  The  plaintiffs  paid  that 
amount,  and  took  a  formal  assignment  from  the  bank 
of  all  their  rights  and  causes  of  action  against  the 
Government,  &e  bank  stipulating  that  the  assign- 
ment should  not  authorize  the  use  of  their  name  in 
legal  proceedings. 

By  way  of  defence  the  Government  denied  negli- 
gence and  liability  altogether.  That  question  was 
fully  tried  at  Townsville  before  Cooper,  J.,  and  a 
special  jury,  who  found  to  the  effect  above  stated, 
with  the  result  that  judgment  was  entered  for  the 
plaintiff*  for  £1,007  and  costs. 

The  Government  have  not  further  contested  the 
question  of  negligence,  but  on  a  motion  to  set  aside 
the  judgment  they  raised  two  objections.  One 
related  only  to  the  amount  of  damages,  and  in  that 
they  partially  succeeded.  The  other  was  to  the  effect 
that  ike  plaintiffi  had  no  right  of  action,  or  at  any 
rate  none  in  their  own  name;  because  the  loss  was 
not  within  the  risks  covered  by  the  policy,  and 
because  the  assignment  of  a  mere  right  to  recover 
damages  was  illegaL 

The  view  taken  by  the  Supreme  Court  was  that 
the  plaintiffs  were  not,  by  the  mere  fact  of  paying 
the  claim,  subrogated  to  the  rights  of  the  bank. 
They  thought  that  the  damage  done  to  the  wool  was 
not  within  the  terms  of  the  policy.  The  wool  was 
not  loaded  on  board  ship,  and  therefore  was  not 
within  the  clause  which  makes  the  risks,  or  one  of 
the  risks,  begin  from  that  event.  Whether  the  learned 
judge  thought  that  the  placing  of  the  wool  on  board 
a  wharfinger's  lighter  in  the  general  course  of  trade 
at  Townsnlle  satisfied  the  term  "  waterbome,'*  and 
so  ended  one  risk  or  part  of  the  risk,  is  not  dear.  At 
any  rate  the  Chief  Justice  thought  that  the  risk 
"from  sheep*s  back  until  waterbome"  which  is 
expressed  to  be  included  in  the  risk  from  Townsville 
to  London,  did  not  attach  because  the  jury  had  found 
that  the  loss  was  caused  by  collision,  and  not  through 
fire  or  fiood.  Assuming  that  the  plaintiffs  were  boond 
to  pay,  the  court  held,  on  the  authority  of  Simpton,  v. 
Thomson,  3  App.  Cas.  279, 26  W.  R.  Dig.  219.  that  they 
could  not  by  mere  force  of  subrogation  sue  in  their 
own  names.  But  they  held  that  Uiis  right  was  ooo- 
f  erred  by  the  bank's  express  assignment,  aided  by  the 
terms  of  section  5,  sub-section  6,  of  the  Jadicatai« 
Act,  40  Viat.  c.  86.  That  Act  follows  exactly  tbr 
English  Judicature  Act  of  1873.  The  learned  jodgcs 
below  consider  that  the  term  **  legal  chose  in  actioa*' 
includes  all  rights  the  assignment  of  which  a  oooit 
of  law  or  equity  would  before  the  Act  have  consideied 
lawful,  and  that  the  right  in  question  is  a  right  ol 
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that  kind.      On  those  groonds  they  sustained  the 
jadgment,  except  as  to  the  amount  of  damages. 

The  Gbverament  have  now  appealed  to  her  Majesty 
in  Council  claiming  that  the  suit  shall  be  dismissed. 
They  argue  that  the  loss  sued  on  was  not  within  the 
terms  of  the  insurance ;  that  the  plaintiffs  stand  in 
the  position  of  mere  strangers  making  a  voluntary 
payment  to  the  bank,  and  bringing  a  lawsuit;  ana 
that  they  have  no  title  which  a  court  either  of 
law  or  of  equity  would  recognize.  They  make  the 
subordinate  objection  that  the  plaintiffs  cannot  sue  in 
their  os^n  name;  but  Mr.  Cohen's  arguments  go  the 
whole  length  of  denying  that  the  plaintiffis  acquired 
any  right  at  all;  and,  indeed,  in  the  face  of  the 
Judicature  Act,  they  must  go  that  length  in  order  to 
sustain  the  subordinate  objection. 

To  their  lordships  it  seems  a  very  startling  propo- 
sition to  say  that  when  insurers  and  insured  have 
settled  a  claim  of  loss  between  themselves,  a  third 
party  who  caused  the  loss  may  insist  on  ripping  up 
ihe  settlement,  and  on  putting  in  a  plea  for  the 
insurers  which  they  did  not  think  it  right  to  put  in 
for  themselves ;  and  all  for  the  purpose  of  availing 
himself  of  a  highly  technical  rule  of  law  which  has 
no  bearing  upon  his  own  wrongful  act.  It  is  not 
alleged  that  there  was  anything  but  perfect  Rood 
faith  in  the  claim  made  by  the  bank  and  satisfied  by 
the  insurance  company.  It  is  not  alleged  that  the 
question  of  negligence  has  not  been  as  fully  and 
fairly  tried  in  this  action  as  it  could  have  been  in  an 
action  by  the  bank;  or  that  the  Government  has 
been  in  any  way  prejudiced  by  the  form  of  the  action. 
But  it  is  claimed  as  a  matter  of  positive  law  that,  in 
order  to  sue  for  damage  done  to  insured  goods, 
insurers  must  show  that  if  they  had  disputed  their 
liability  the  claim  of  the  insured  must  have  been 
made  good  against  them.  If  that  be  good  law,  the 
consequence  would  be  that  insurers  could  never  admit 
a  claim  on  which  dbpute  might  be  raised  except  at 
the  risk  of  finding  themselves  involved  in  the  very 
dispute  they  have  tried  to  avoid,  by  persons  who  have 
no  interest  in  that  dispute,  but  who  are  sued  as  being 
tbe  authors  of  the  loss.  The  proposition  is,  as  their 
lordships  believe,  as  novel  as  it  is  startling ;  at  least 
Mr.  Cohen  was  unable  to  furnish  any  authority  for 
it,  and  they  know  of  none.  Yet  it  is  difficult  to 
mippose  that  such  cases  have  not  frequently 
•ccurred. 

As  regards  the  question  whether  the  loss  was  or 
\ras  not  within  the  terms  of  the  policy,  their  lordships 
irill  make  no  observation  but  this,  that  whatever 
might  have  been  the  result  of  a  dispute  between  the 
parties  to  it,  there  is  nothing  to  suggest  that  the 
claim  was  not  one  which  the  insured  might  not 
honestly  and  reasonably  make,  or  to  which  the 
insurers  might  not  honestly  and  reasonably  accede. 
They  will  assume,  as  the  court  below  has  assumed,  that 
the  bank  could  not  by  the  terms  of  the  policy  have 
compelled  the  insurers  to  indemnify  them.  Still  if, 
on  a  claim  being  made,  the  insurers  treat  it  as  with- 
in the  contract,  by  what  right  can  a  stranger  say  that 
it  is  not  so  ?  The  pavment  would  not  be  made  if 
no  policy  existed ;  ana  it  seems  to  their  lordships  an 
extravagant  thing  to  say  that  a  payment  made  under 
such  circumstances  is  a  voluntarjr  payment  made  by 
»  stranger,  and  that  it  would  be  at  least  an  excess  of 
refinement  to  hold  that  it  is  not  a  payment  on  the 
policy,  carrying  with  it  the  legal  incidents  of  such  a 
payment.  Such  settlements  of  claims  between  the 
parties  concerned  ought  not  to  be  reopened  for  a  by- 
purpose  at  the  instance  of  parties  not  concerned. 
To  hold  otherwise  would  convert  rules  of  law  framed 
for  the  purpose  of  checking  speculations  in  lawsuits 
into  instruments  for  promoting  lawsuits  which  the 
parties  interested  are  wise  enoagh  to  avoid  by  agree- 


ment. Their  lordships  have  no  doubt  that  if,  after 
receiving  payment  from  the  plaintiffs,  the  bank  had 
got  damages  from  the  Government,  a  court  of  equity 
would  have  treated  them  as  trustees  for  the  plaintiffs 
to  the  extent  of  the  payment,  nor  that  if  it  had  been 
necessary  to  use  the  name  of  the  bank  a  court  of 
equity  would  have  compelled  the  bank  to  permit  it  on 
the  usual  terms.  Mr.  Cohen  says  that  no  instance  is 
to  be  found  in  the  reports  where  the  Court  of 
Chancery  has  bound  a  defendant  to  give  his  name  to 
be  used  in  an  action  of  tort.  Nevertheless  it  cannot 
be  doubted  that  insurers  often  have  used  the  names  of 
the  insured  to  recover  damages  in  tort,  and  have  not 
heeded  whether  the  payment  made  on  their  contracts 
of  indemnity  did  or  did  not  fall  within  their  strict 
terms.  If  the  reports  are  silent,  the  more  probable 
explanation  is  that  the  kind  of  defence  raised  in  the 
present  case  has  not  commended  itself  to  lawyers. 

It  is  true  that  subrogation  by  act  of  law  would  not 
give  the  insurer  a  right  to  sue  in  a  court  of  law  in  his 
own  name.  But  that  difficulty  is  got  over  by  force  of 
the  express  assigi^ment  of  the  bank's  claim,  and  of 
the  Judicature  Act,  as  the  parties  must  have  intended 
that  it  should  be  when  they  stipulated  that  nothing 
in  the  assignment  should  authorize  the  use  of  the 
bank's  name. 

Their  lordships  do  not  express  any  dissent  from  the 
views  taken  in  the  court  below  of  the  construction  of 
the  Judicature  Act  with  reference  to  the  term  "  legal 
chose  in  action."  They  prefer  to  avoid  discussing 
a  question  not  free  from  difficulty,  and  to  express  no 
opinion  what  limitation,  if  any,  should  be  placed  on 
the  literal  meaning  of  that  term.  They  rest  their 
judgment  on  the  broader  and  simpler  ground  that  a 
payment  honestly  made  by  insurers  iu  consequence  of 
a  policy  granted  by  them,  and  in  satisfaction  of  a 
daim  by  the  insured,  is  a  claim  made  under  the  policv, 
which  entitles  the  insurers  to  the  remedies  available 
to  the  insured.  On  this  view  the  highly  artificial 
defence  of  the  Queensland  Government  fails,  and  the 
appeal  must  be  dismissed,  with  costs. 

Their  lordships  will  humbly  advise  her  Majesty  in 
accordance  with  this  opinion. 

Solicitors  for  the  appellants,  FrAhfield  Ss  Williams, 

Solicitors  for  the  respondents,  Phelps,  Sidgwick,  <k 
Biddle. 


May  14. 


OToutt  Of  UppeaU 

From  Prob.  Div.  &  Adm.  Div. ") 

(Lindley,  Lopes,  and         [ 

Kay,  L.JJ.)  ) 

MOKAN  V,  FLA.OS.  (a.) 
Practice — Probate — Caveat  —  Action  brought  against 
caveator — Married  woman — Restraint  on  anticipa- 
tion —  •*  Instituting "  an  action  or  proceeding  — 
Married  Women*s  Property  Act,  1893  (56  <fc  57  Vict. 
c.  63),  s.  2. 

A  married  woman  who  enters  a  caveat  in  the  Probate 
Registry,  and  afterwards  so  insists  on  her  objection  to 
the  proving  of  a  will  that  an  action  has  to  be  brought 
against  her  to  have  it  proved  in  solemn  form,  does  not 
*•  institute  "  an  action  or  proceeding  within  the  meaning 
of  section  2  of  the  Married  Women's  Property  Act,  1893 ; 
and  therefore  an  order  cannot  be  made  for  payment  out 
of  property  of  ihe  married  woman  subject  to  a  restraint 

(a.)  Reported  by  R.  C.  Mackenzie,  Esq.,  Barrister- 
at-Law. 

88 


594 


THE  WEEKLY  REPORTER,      u^^im.]      VoL  XIJV. 


CouBT  or  Appbal. 


MoBAK  V.  Place. 


COXTBT  OF  APFSAX. 


on  anticipaiion  of  costs  of  the  adion  which  she  may 
have  been  ordered  to  pay. 

Appeal  from  Barnes,  7. 

IJbn,  Place,  the  defendant,  had  entered  a  caveat  in 
respect  of  a  will  of  William  Moran,  her  father. 

The  plaintifi,  the  executrix  named  in  the  will,  was 
ultimately  obliged  to  bring  an  action  against  the 
defendant  to  have  the  will  proved  in  solemn  form. 
The  plaintiff  succeeded  in  the  action,  and  Barnes,  J., 
ordered  the  defendant  to  pay  her  costs,  but  refused  to 
make  an  order,  under  section  2  of  the  Married 
Women's  Property  Act,  1893,  for  payment  out  of 
property  of  the  defendant  subject  to  a  restraint  on 
anticipation,  holding  that  the  defendant  bad  not, 
within  the  meaning  of  that  section,  *'  instituted  "  any 
action  or  proceeding. 

The  plaintiff  appealed. 

WarringUmy  Q,C.,  and  C.  T,  Giles,  for  the  appel- 
lant, referred  to  section  2  of  the  Married  Women's 
Property  Act,  1893;  Probate  Eules,  1862,  r.  12 
(in  Tristram  and  Coote's  Practice,  11th  ed.,  p.  828); 
In  the  Goods  of  Chamherlayne,  15  W.  B.  680,  L.  B.  1 
P.  &  D.  316;  Judicature  Act.  1873  (36  &  37  Vict.  c. 
66),  8.  100 ;  Coplestone  v.  Nichdes,  33  L.  J.  Prob.  57, 
12  W.  B.  Prob.  Dig.  9;  and  Peacock  v.  Lowe^  15 
W.  B.  717,  L.  B.  1  P.  &  D.  311. 

Bayfordy  Q,C.,  and  DurleyGrazebrook,  for  the 
respondents,  were  not  called  upon. 

LiNDLEY,  L.J.,  stated  the  facts,  and  proceeded : — 
The  question  here  turns  on  what  is  the  effect  of  that 
caveat.  It  is  not  notice  to  the  plaintiff  or  to  anybody 
in  particular,  but  a  notice  to  uie  registrar,  an  officer 
of  the  court,  not  to  allow  anything  to  be  done  by 
anyone  in  the  matter  of  the  goods  of  the  deceased 
without  notice  to  the  person  who  lodged  the  caveat. 
That  certainly  does  not  commence  anything;  it  is 
impossible  to  look  at  that  as,  in  ordinary  hmguage, 
commencing  any  proceeding.  It  merely  obliges  fiie 
registrar  to  tell  the  party  if  anybody  takes  any  step 
in  rdation  to  the  matter.  The  next  thing  is  a 
warning  to  the  caveat ;  and  that  warning  having  been 
entered  the  next  thing  is  that  somebody  begins  to 
stir,  that  is,  in  this  case,  the  present  plaintiff,  and 
wants  to  prove  a  will.  That  notice  being  there,  the 
plaintiff  has  to  warn  the  person  who  gave  it,  and 
then  if  the  caveator  intends  makine  a  r^  objection 
she  enters  an  appearance.  If  the  litigation  goes  on, 
the  person  who  wants  to  prove  the  will  issues  a  writ 
and  serves  it  on  the  caveator.  Here  there  was  a 
litigation  between  the  plaintiff  and  the  defendant, 
and  if  we  look  at  that  quite  apart  from  all  teohnioali- 
ties  who  is  the  person  who  ''institutes"  those  pro- 
ceedings ?  I  think  it  is  the  person  who  is  the  actor 
from  the  beginning  in  the  litigation,  that  is,  the 
plaintiff.  He  is  so  treated  when  appearance  is 
entered,  and  he  is  so  treated  when  those  proceedings 
are  followed  up  by  a  writ.  Though  the  person  who 
enters  the  caveat  causes  the  litigation,  she  does  not 
institute  the  proceedings.  She  causes  somebody  else 
to  institute  proceedings  against  her,  that  being  the 
real  fact  of  the  case. 

Let  us  go  now  to  the  Act  of  Parliament  which  we 
have  to  apply,  that  is  the  2nd  section  of  the  Married 
Women's  Property  Act,  1893.  [The  lord  justice  read 
the  section,  and  continued :]  Now  then,  can  it  be 
said  that  Mrs.  Place,  who  entered  this  caveat,  and  has 
had  these  proceedings  instituted  against  her  in 
consequence,  has  instituted  these  proceedings  ?  I  say 
no,  quite  apart  from  all  technicalities.  Beliance  was 
placed  on  expressions  in  Goplestone  v.  Nicholes  and 
Ftacoch  V.  Lowe,  Now  I  have  read  the  judgment 
in  Peacock  v.  Lowe  I  think  I  see  what  Sir 
J.  P.  Wilde  meant  when  he  used  those  expressions. 


But  when  we  come  to  look  at  the  modem  praotoe, 
I  d.)  not  think  it  would  now  be  correct  to  say,  as  he 
there  indicates,  that  there  are  two  ways  of 
commencing  a  probate  action.  Ord.  1,  r.  1,  ox  the 
B.S.C.,  1883,  directs  that  aU  suits  which  formerly  were 
commenced  by  citation  shall  be  instituted  by  an 
action  in  the  High  Court,  and  therefore  (ord.  2,  r.  1) 

by  writ.  ,        ,    .^  .    m 

It  appears  to  me  therefore  that,  though  it  is  true 
Mrs.  Place  caused  these  proceedings  to  be  instituted, 
she  did  not  herself  institute  them.  Personally  I  am 
rather  sorry  for  it,  but  I  think  that  is  the  result  of 
the  settled  practice.    The  appeal  must  be  dismissed. 

LoFES,  L.  J.— I  am  of  the  same  opinion.  [The  lord 
juatice  stated  the  facts,  and  continued :]  It  is  said  that 
Mrs,  Place  has  instituted  this  action  or  proceeding. 
I  am  unable  to  take  that  view.  I  think  the  action  or 
proceeding  is  instituted  by  writ,  and  Mrs.  Place 
never  ooidd  by  any  possibility  be  anything  but  a 
defendant.  It  seems  to  me  a  contradiction  in  terms, 
as  it  were,  to  say  that  a  person  who  can  by  no 
possibility  be  a  plaintiff  can  be  the  person  instituting 
an  action  or  proceeding.  No  doubt  Mrs.  Place  had, 
previously  to  the  writ,  taken  preliminary  steps  which 
fed  up  to  the  writ;  but  all  that  time  there  was 
nothing  of  the  nature  of  a  lis  pendens.  The  moment 
the  wnt  was  issued  the  action  or  proceeding  was 
commenced,  and  therefore  I  thmk  the  order 
appealed  from  is  right.  .    ,  ^  n 

As  to  the  three  oases  which  were  cited  to  ui,  all 
of  them  were  before  1873,  the  date  of  the  Judica- 
ture Act.  I  do  not  think  those  cases  are  now  of 
any  value,  because  of  the  provisions  of  ord.  1,  r.  1, 
of  the  B.S.C.,  1883.  When  we  look  at  section  100  of 
the  Judicature  Act  of  1873  we  find  these  words : 
"  Action  shtdl  mean  a  civil  proceeding  commenced 
by  writ,  or  in  such  other  manner  as  may  be  pre- 
scribed by  rules  of  court."  ^ 

Therefore  the  conclusion  I  come  to  is  this,  that 
Mrs.  Place  by  entermg  a  caveaJt  cannot  be  said  to  be 
a  person  instituting  an  action  or  proceeding  within 
the  meaning  of  this  section.  If  that  is  so,  the  plain- 
tiff is  not  entitied  to  the  order  for  costs  which  she 
asks. 

Kay,  L.J.,  stated  the  facts,  and  proceeded :— It 
is  rather  odd  to  say  that  a  defendant  who  has  lost 
the  suit  and  been  ordered  to  pay  the  costs  ^'instita- 
ted "  the  proceedings;  but  the  way  in  which  that  is 
attempted  to  be  made  out  is  this.  That  lady  eaterad 
a  caveaJt  in  the  Probate  Court.  The  effect  of  that  is 
simply  that,  if  any  proceedings  whatever  are  taken  to 
propound  any  will,  or  otherwise  in  relation  to  this 
estate,  she  is  to  have  notice  But  it  does  not  neces- 
sarily mean  that  she  intends  to  fight.  She  merely 
wants  information.  The  next  step  is  that  somebody 
who  wants  to  propound  a  will  warns  off  tixe  ooveof. 
Even  then  no  litigation  has  really  been  be^nn, 
because  even  the  caveator's  name  is  not  known.  ^  She 
might  have  used  any  name — possibly  a  fictitioiis 
name.  When  the  caveat  is  warned  then  the  person 
who  warns  gives  his  name,  I  suppose,  and  intiniatfii^ 
and  notice  is  then  given  to  the  person  who  entered 
the  caveat  that  there  is  an  intimation,  that  tiie  person 
who  has  warned  tiie  caveaJt  means  to  propound  a 
will,  or  something  of  that  kind.  Still  the  person 
who  entered  tlie  car«itneed  not  fight  unless  she  likea. 
She  need  not  enter  an  appearance,  but  if  she  oiters 
an  appearance  she  has  to  give  her  name.  When  sh* 
has  given  her  name  then  you  have  got  an  intimattoo 
that  A.  B.  means  to  propound  a  will,  and  that  C.  D-, 
who  entered  the  caveat,  means  to  resist  probate.  Bnt 
even  then,  since  the  Judicature  Act,  another  stef> 
must  be  taken.  The  person  who  gave  the  warning 
must,  as  plaintiff,  issue  a  writ  against  the  — — «- 
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who  entered  the  caveat  Then  nndonbtedly^then, 
at  least — there  is  a  lis  pendens,  a  regular  liti^tion, 
begun  by  writ,  of  A.  B.  a^ndnst  0.  D.  It  is  said  that 
though  it  is  true  this  married  woman  was  a  defendant 
in  the  action  whidi  was  commenced,  nevertheless 
she  instituted  the  proceedings  because  she  entered 
the  caveat,  and  that  the  proceedings  were  commenced 
by  the  caveat.  We  have  asked,  Does  a  caveat  consti- 
tute a  lis  f  It  cannot  be  said  that  it  necessarily  does, 
for  when  the  caveat  is  entered  there  is  no  defendant, 
no  opponent.  It  is  impossible,  I  think,  to  say  that 
any  lis  was  commencea  by  entering  a  caveat.  There 
might  be  more  reason  in  saying  that  when  the  caveat 
was  warned  and  an  appearance  was  entered  to  the 
warning  a  lis  was  commenced.  I  am  not  sure  that 
before  the  Judicature  Act  that  might  not  have  been 
80.  But  it  is  very  difficult  to  say  that  it  was  so 
after  the  Judicature  Act.  Since  that  Act  I  think  the 
litigation  ought  to  be  considered  to  be  commenced 
by  the  writ.  Certain  language  of  Sir  J.  P.  Wilde  in 
two  cases,  CoplesUms  v.  Isicholes  and  Peacock  v.  Lowe, 
has  been  referred  to.  Both  of  those  cases  were  before 
the  Judicature  Act.  No  doubt  he  does  say  that  the 
ordinazy  way  of  taking  proceedings  in  the  ecdesias 
tical  oourts  was  by  citetion;  but  he  adds,  "it  is 
plain  that  it  was  not  the  only  wav.**  Even  in  the 
very  judgment  in  which  he  used  that  expression  he 
uses  these  words :  "  Hie  executors  have  propounded 
a  will  in  a  declaration,  but  no  plea  has  been  filed, 
and  it  is  obvious  that  until  a  plea  is  filed  it  is  impos* 
sible  to  say  whether  or  not  &e  validity  of  the  will  is 
in  dispute.  The  mere  entering  of  a  caveat  does  not 
show  that  there  is  any  dispute  as  to  the  validity  of  a 
will,  for  it  is  often  entered  in  order  that  the  person 
entering  it  may  have  notice  of  the  will  beinff  proved, 
without  any  intention  of  disputing  it,  and  there  is 
nothing  to  preclude  him  from  withdrawing  his 
opposition,  and  allowing  ti^e  executors  to  take  pro- 
bate in  common  form.  The  validity  of  the  will  is 
not  in  dispute  until  the  plea  is  filed.''  That  is  abso- 
lutely inconsistent  with  any  notion  that  the  learned 
judge  meant  that  for  all  purposes  a  litigation  of  this 
kind  is  begun  by  a  citation.  I  go  farther.  The 
application  was  to  allow  the  heir  at  law  to  be  cited, 
aod  the  learned  judge  says  this:  '*By  the  61st 
section  of  the  Probate  Act  (20  &  21  Vict.  c.  77)  there 
are  two  states  of  things  in  which  the  heir  at  law 
may  be  cited,  the  first  bcdng  where  proceedings  are 
talLen  to  prove  a  will  in  solemn  form,  and  the  second 
where,  in  any  contentious  cause  or  matter,  the 
validiiy  of  a  will  is  disputed."  Now,  if  a  caveai  was 
a  '*  proceeding,"  or  the  first  step  in  a  proceeding,  it 
would  have  b^  the  duty  of  the  learned  judge  to 
allow  the  citation  to  issue  on  that  (|;round.  But  he 
says,  in  effect :  *<  It  is  premature  to  issue  this  citation 
to  the  heir-at-law.  I  can  only  do  it  when  the 
validity  of  the  will  is  in  dispute."  He  therefore 
refused  to  allow  it  to  issue. 

On  the  whole  I  am  dearly  of  opinion  that,  since 
the  Judicature  Act  at  any  rate,  the  proceedings  do  not 
commence  by  the  citation.  That  i^  not  the  institu- 
tion of  proceedings  in  any  true  sense  of  those  words ; 
and  I  do  not  think  there  is  any  ground  for  saying  that 
any  proceedings  are  "  instituted,"  within  the  mean- 
ing of  the  Act,  by  the  mere  entry  of  a  caveat  in  the 
case.  I  think  the  learned  judge  was  quite  right,  and 
that  the  appeal  must  be  dismissed. 

Appeal  dismissed  with  costs;  costs  to  he  set  off 
against  the  costs  of  the  action  payable  by  defendant  to 
plaintiff. 

Solicitors,  T,  C.  Summerhays  ;  Stibbard,  Gibson,  cfe 
Co. 


Wih  ®outt  oC  Swiiu. 
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^y-  j  June  18,  19. 

DiBBINS  V.  DiBBINS.  (a.) 

Contract — Option  to  purchase  within  limited  time — 
Exercise  within  time  by  unauthorized  agent — Exercise 
after  time  by  authorized  person —  Owner  of  unsound 
mind — notification . 

A .  and  B.  agreed  by  articles  of  partnership  that  if 
either  partner  should  die  the  other  might  purchase  the 
deceased  partner*s  share  on  certain  terms  upon  giving 
to  his  legal  representative  notice  within  three  months 
from  the  death.  A,  died  during  the  partnership.  B.had 
meanwhile  become  of  unsound  mind.  Just  oefore  the 
time  for  the  exercise  of  the  option  expired  C, purporting, 
but  without  authority,  to  act  for  B.,  gave  notice  topur^ 
chase  A,*s  share.  Shortly  after  the  time  expired  B.*s 
committees,  pursuant  to  an  order  in  lunacy,  gave  a 
similar  notice. 

Held,  tJiat  neither  of  the  above  notices  was  effectual, 
and  that  the  doctrine  of  ratification  had  no  application 
to  such  a  case. 

Bolton  v.  Lambert,  37  W.  R.  434,  41  Ch,  D.  295, 
distinguished. 

Action. 

By  an  indenture  dated  in  1892  the  defendant  and 
the  plaintiffs'  testator  agreed  to  be  partners  in  the 
trade  of  dairymen,  under  articles  which  provided  that 
if  either  partoer  should  die  the  other  might  purchase 
the  deceased  partner's  share  in  the  partnership  with- 
out paying  anything  for  goodwill,  upon  giving  to  his 
leffal  representative  notice  in  writing  within  three 
calendar  months  from  the  death.  The  articles 
provided  for  the  realization  of  the  assets  of  the  part- 
nership if  no  arrangement  was  made  under  the  fore- 
going provision. 

The  testator  died  during  the  partnership  on  the 
5Ui  of  April,  1895,  having  appointed  the  plaintiffs  his 
executors.  The  defendant  was  then  and  now  a  person 
of  unsound  mind  not  so  found  by  inquisition. 

On  the  4th  of  July,  1895,  notice  in  writing  of  the 
defendant's  intention  to  purchase  the  testator's  share 
of  the  said  business,  signed  by  the  solicitor  for  the 
defendant,  was  served  on  the  plaintiffs.  It  did  not 
appear  that  the  solicitor  was  authorized  to  give  this 
notice. 

Under  an  order  in  lunacy  of  the  23rd  of  July,  1895, 
and  upon  a  certificate  of  the  2Qd  of  August,  1895, 
another  notice  for  the  same  purpose  was  on  the  8th 
of  August,  1895,  served  on  the  plaintiffs. 

This  was  an  action  for  a  declaration  that  neither 
of  the  above  notices  was  valid,  and  for  realization  of 
the  partnership  assets,  an  account,  and  a  receiver. 
The  defendant  counterolaimed  for  specific  performance 
of  the  option.  The  question  was  whether  under  these 
circumstances  either  of  the  said  notices  was  vaUd. 

Farwell,  Q.C.,  and  T.  L.  Wilkinson,  for  the 
plaintiffs. — ^Neither  of  the  two  notices  was  effectual. 
There  was  no  authority  to  give  the  first,  and  the 
second  being  after  the  time  for  the  exercise  of  the 
option  cannot  be  supported  as  a  ratification  of  the 
first :  Holland  v.  King,  6  C.  B.  727  ;  Doe  v.  Goldwin, 
2  Q.  B.  143.  Bolton  v.  Lambert,  37  W.  R.  434,  41 
Ch.  D.  295,  is  distinguishable,  and  Bird  v.  Brown, 
4  Ex.  786,  is  in  favour  of  the  plaintiffis. 

Eustace  Smith  {Byrne,    Q.C.,  with  him),   for  the 

(a.)  Eeported  by  J.  F.  Walet,  Esq.,  Barrister-at- 
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defendant. — ^The  seoond  notioe  related  back  to  the 
first,  and  is  valid :  Hagedom  v.  OliverBon,  2  Man.  &  S. 
486 ;  Ancona  v.  MarkB,  10  W.  R.  251,  7  H.  &  N.  686 ; 
Bolton  V.  Lambert;  In  re  Portugt^e  Consolidated 
Copper  Mines,  Bosanque^s  and  Badman*$  Cases,  39 
W.  B.  25,  45  Ch.  D.  16 ;  Lord  Audley's.  Case,  Cro. 
Eliz.  561. 

Farwell  replied. 

Chtttt,  J.,  after  stating  the  faots,  oontinned : — It 
is  settled  that  there  is  no  difPerenoe  between  the  rule 
in  equity  and  at  law  as  to  an  option  of  this  nature, 
the  option  must  be  exeroised  before  the  expiration  of 
the  time  for  which  it  is  expressed  to  be  given  both 
at  law  and  in  equity. 

It  was  admitted  at  the  bar,  and  it  is  plain,  that  the 
notioe  first  given  was  of  no  validity  when  given. 
But  the  parties  interested  on  behalf  of  the  surviving 
partner  took  prooeedings  in  lunacy,  and  obtained  an 
order  authorizing  his  committees  to  give  notice  on 
his  behalf.  Pursuant  thereto  the  committees  gave 
what  would  have  been  a  sufficient  notice  if  it 
had  been  in  time,  which  it  was  not.  It  is  now 
said  that  this  amounted  to  ratification  of  the 
notice  without  authority,  and  had  relation  back  to 
the  time  of  the  invalid  notice.  If  that  were  so, 
the  result  would  be  that  an  option  which  must  be 
finally  exercised  within  a  limited  time  would  be  well 
exercised  after  that  time.  Bolton  v.  Lambert  was  cited 
in  support  of  that  contention.  That  was  a  case  of  an 
ofiEer  accepted  by  an  agent  without  authority,  and  the 
acceptance  was  afterwards  ratified.  In  the  meantime 
tiiere  had  been  an  attempt  to  withdraw  the  offer,  and 
the  Court  of  Appeal  held  that  the  ratification  rdated 
back  to  the  acceptance.  That  was  not  a  case  like  this,  of 
an  option  which  must  be  finidly  exeroised  within  a 
oertam  time.  There  was  no  time  limited  for  ratifica- 
tion there,  and  the  doctrine  as  to  relating  back  was 
properly  applicable.  The  Court  of  App^  did  not 
purport  to  overrule  common  law  decisions  of  great 
weight  which  have  been  referred  to  in  the  argument 
before  me,  and  Cotton,  L.J.,  mentioned  one  (Bird  v. 
Brown)  in  his  judgment  for  the  purpose  of  distinction. 
Of  those  cases  HoUand  v.  King  comes  first.  An  option 
was  there  conferred  on  the  executor  or  administrator 
of  a  deceased  partner  of  succeeding  to  his  share  in  the 
business  on  giving  notice  within  a  time  named  to  the 
surviving  pi^tners.  The  widow  of  one  of  the  partners 
ffave  notice  within  the  time ;  but  she  was  not  then  his 
legal  representative,  and  did  not  become  so  untU  after 
the  time  had  expired.  The  court  certified  to  the  Yice- 
ChanceUor  that  the  notice  was  not  given  within  the 
time  limited  in  the  option.  The  court  proceeded  on 
the  ground  that  the  notice  must  be  effect^  within 
the  time,  and  that  no  subsequent  ratification  was 
valid.  Maule,  J.,  said  during  the  argument :  '*The 
right  of  option  is  given  .  .  .  upon  the  express 
condition  that  it  shall  be  exercised  within  three 
calendar  months  after  the  death.  If  the  notice  here 
given  be  held  to  be  an  effective  notice,  the  oonse- 
quence  will  be  that  the  widow  might  have  given  a 
notice  that  would  have  bound  the  surviving  partners, 
and  then  might  have  waited  for  a  longer  period  than 
three  months  to  see  if  it  was  worth  whue  to  avail 
herself  of  it "  (6  C.  B.,  p.  740). 

Doe  V.  Goldunn  related  to  notioe  to  quit  which 
would  operate  at  common  law  to  terminate  a  tenancy, 
and  it  was  held  that  the  notice  to  quit  must  be  one 
which  the  tenant  might  safely  act  on,  and  conse- 
quently that  a  notice  bv  an  unauthorized  agent  cannot 
be  made  good  by  an  adoption  of  it  by  the  principal 
after  the  proper  time  for  giving  it. 

These  two  cases  have  an  immediate  bearing  on  this, 
because  the  time  was  held  to  be  of  essentind  value, 
and  the  doctrine  of  relation  ba<^  did  not  apply. 


Bird  V.  Brown,  which  was  distinguished,  as  I  have 
said,  by  Cotton,  L.J.,  in  BoUon  v.  Lambert,  and  was 
referred  to  as  an  ordinary  case  by  Bowen,  L.J.,  in 
In  re  Portuguese  Consolidated  Copper  Mines,  Ex  parte 
Badman,  was  a  case  of  stoppage  in  transitu,  Bolfe, 
B.,  said :  "  .  .  .  .  the  real  question  .... 
is  whether  the  ratification  by  Blins  after  a  conver- 
sion by  the  defendants  can  have  the  effect  of  altering 
retrospectively  the  ownership  of  the  goods,  so  as  to 
prevent  the  plaintiffs  from  saying  that  the  goods 
were  theirs  at  the  time  of  the  conversion  which,  if  no 
subsequent  ratification  had  occurred,  certainly  were 
theirs  at  that  time,  and  would  have  so  continued.  We 
are  of  opinion  that  the  ratification  bv  Illins  had  no 
such  effect "  (4  Ex.,  at  p.  798).  To  allow  the  exer- 
cise of  the  option  here  would  not  alter  the  whole 
contract,  but  would  make  a  material  alteration  in  it, 
so  as  to  bring  the  case  within  Bird  v.  Brown.  The 
ratification  did  not  relate  back  there,  as  Bolfe,  B., 
said,  and  he  explained  under  what  circumstances 
ratification  did  relate  back.  That  applies  to  the  case 
before  me.  Then  he  mentioned  Lord  Audley*s  case. 
Bird  V.  Brown  is  in  favour  of  the  plaintiffs. 

I  must  hold  that  the  option  has  not  been  validly 
exercised,  and  it  makes  no  difference  that  the  person  to 
exercise  it  was  of  unsound  mind.  It  is  impossible  to 
hold  that  an  unauthorized  a^^t  could  exercise  such 
an  option  as  this  so  as  to  bina  a  person  incompetent 
to  exercise  the  option  himself. 

Solicitors  for  the  plaintiGfo,  Qreenop  &  Sons* 

Solicitor  for  the  defendant,  Thomas  LoveU, 
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Gbahaic  v»  Dbummokd.  (a.) 
Executor — Executor  and   residuary  legatee-^Equiiahle 
charge  of  assets  by  executor  or  legate— Creditor  of 
testator—Notice— Priifrity-'Bight  to  follow  assets. 

Where  an  executor,  who  is  also  residuary  legatee,  by  a 
legal  or  equitable  assignment  and  for  valuable  considera- 
tion transfers  assets  to  a  person  who  has  no  notice  of  the 
existence  of  unsatisfied  debts  of  the  testator,  or  of  eircum- 
stances  rendering  such  conduct  on  the  part  of  suck 
executor  improper,  and  such  transferee  has  given  proper 
notice  of  his  charge,  such  assignment  will  hold  good 
against  the  unsatisfied  creditors  of  the  testator. 

Trial  of  action. 

This  was  an  action  for  a  declaration  that  the  plain- 
tiff, Henry  Arthur  Ghraham,  was  entitled  under  a  cer- 
tain memorandum  of  charge  to  a  charge  upon  all  the 
securities  of  Catherine  Mary  Champagne,  which  at 
the  date  of  such  memorandum  had  been  legally  trana- 
feired  to  the  defendants  George  J.  Drummond  and 
Bdgar  A.  Drummond,  and  (the  securities  having;  now 
been  realized),  that  he  was  entitled  to  a  charge  on 
the  proceeds  of  sale  thereof.  The  faots  of  the  oaae 
were  as  follow. 

Under  a  marriage  settlement,  dated  the  13th  of 
November,  1878,  made  on  the  marriage  of  ICaiy 
Dorcas  Champagne,  daughter  of  Mr.  Arthur  Heory 
Champagne,  smce  deceased,  to  a  Mr.  George  Phillpa, 
the  said  A.  H.  Champagne  covenanted  with  the 
trustees  thereof  that  he,  his  heirs,  executon,  or 
administrators,  would  during  the  lives  of  hima^  and 
his  wife,  the  said  Catherine  M.  Champa^^,  and  the 
life  of  the  survivor  of  them,  in  case  the  said  G.  Philips 
and  Mary  Dorcas,  his  wife,  or  either  of  them,  or  any 

(a.)  Beported  by  J.  Abthub  Pbicb,  Esq.,  Barxiatvr- 
at-Law. 
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ifsue  of  their  then  intended  marriage  should  so  long 
live,  pay  to  the  trustees  or  trustee  of  the  said  settle- 
ment the  sum  of  £300  a  year,  dear  of  all  deductions, 
to  be  held  by  them  on  the  trusts  therein  declared.  A 
similar  settlement,  dated  the  31st  of  August,  1882,  was 
made  on  the  marriage  of  Blanche  Jane  Ohampagn^ 
(another  daughter  of  the  said  A.  H.  Champagne)  to  a 
Mr.  H.  A.  WeatheroU,  which  contained  a  covenant  for 
the  payment  of  an  annuity  of  £300  a  year  on  the  same 
terms  and  on  trusts  similar  to  those  in  the  former 
settlement.  At  the  date  of  the  action  the  said  George 
Philip«  and  certain  issue  of  the  marriage  were  living. 
Captain  and  Mrs.  Weatherall  were  also  alive. 

By  his  will,  dated  the  6th  of  April,  1864,  the  said 
A.  fi.  Champagng  gave  all  his  estate  and  effects  what- 
soever and  wheresoever  to  his  wife,  the  said  C.  M. 
Champagne,  for  her  absolute  use  and  benefit,  and 
appointed  her  sole  executrix  of  his  will.  The  said 
A.  H.  Champagn§  died  on  the  9th  of  December,  1882, 
and  his  will  was  duly  proved  by  the  said  C.  M. 
Champagne  on  the  31st  of  January,  1883. 

By  a  series  of  indentures,  of  which  the  first  was 
dated  the  20th  of  December,  1892,  the  said  C.  M. 
Champagne  charged  certain  stocks,  shares,  and 
securities  to  which  she  was  beneficially  entitled  under 
the  said  will  with  the  payment  of  certain  sums  of 
money  secured  l^  the  said  indentures  to  Mr.  G.  J. 
and  Mr.  £.  A.  Prummond,  bankers.  Charing  Cross, 
London. 

In  Deoember,  1892,  Mrs.  Champagne  applied  to  the 
plaintiff  to  discount  certain  bills,  and  executed  in  his 
favour  the  following  memorandum  of  charge : 

"  27,  Chancery-lane,  W.C,  London, 
Dec.  28,  1892. 
<*  To  H.  A.  Graham,  Eeq. 

**  Dear  Sir, — In  consideration  of  your  discounting 
four  joint  and  several  promissory  notes  of  myself. 
Captain  and  Mrs.  WeatheraU,  all  dated  this  day,  for 
£1,000,  £1,000,  £700,  and  £297  respectively,  I  hereby 
charge  to  secure  the  repayment  thereof  all  my  secu- 
rities now  in  the  hands  of  Messrs.  Drummond,  bankers, 
Charing  Cross,  and  now  charged  by  them  to  secure  an 
aggregate  sum  of  about  £53,000  advanced  by  them  to 
me.  I  hereby  agree  on  demand  to  execute  to  you  a 
legal mortp;age  u^xm  the  said  securitiesin  thesame  form 
(so  far  as  is  practicable)  as  the  charge  I  have  given  as 
aforesaid  to  Messrs.  Drummond  to  secure  to  you  the 
repayment  of  the  said  promissory  notes ;  and  in  the 
meantime  and  until  such  legal  charge  is  executed, 
this  letter  is  to  be  consider^  as  such  legal  charge, 
and  to  be  taken,  read,  and  construed  as  if  such  legal 
charge  had  been  given  in  the  form  aforesaid,  and  this 
letter  is  to  confer  all  rights,  powers,  and  remedies  as 
such  legal  charge  would  give  when  executed. 
**  Yours  faithfully, 
"  (Signed)    Cathbkinb  M.  Champagne." 

The  plaintiff  discounted  the  notes,  and  also  gave 
notice  of  the  memorandum  of  charge  to  Messrs. 
Drummond. 

Mr.  E.  A.  Drummond  died  on  the  10th  of  May, 
1893.  On  the  31st  of  July,  1893,  Mrs.  Champagne 
was  adjudicated  a  bankrupt,  and  Mr.  G.  J.  Drum- 
mond, as  surviving  mortgagee  of  the  above-mentioned 
•eonritiee,  sold  the  same.  After  the  liabilities  to 
the  Messrs.  Drummond  bad  been  satisfied  there 
remained  in  the  hands  of  the  said  defendant,  Mr.  G.  J. 
Drummond,  the  sum  of  £3,022  10s.  lOd.  To  this  sum 
the  trustees  of  the  marriage  settiementof  Captain  and 
Mrs.  Weatherall  laid  claim,  as  also  did  the  plaintiff 
and  other  persons.  Mr.  G.  J.  Drummond  accordingly 
refused  to  pay  over  the  money  to  the  plaintiff,  who 
acoordingly  mrought  this  action,  in  which  Mr.  G.  J. 
Drummond  and  the  various  claimants  were  defen- 
dants. Mr.  G.  J.  Drummond  thereupon  paid  the 
money  into  oonrt  to  the  credit  of  tiie  action. 


The  said  trustees  submitted  that  the  securities  in 
question  were  held  by  Mrs.  Champagne  as  executrix 
of  her  husband,  and  were  subject  to  his  debts.  They 
further  submitted  that  she  had  no  power  to  charge 
them  as  she  had  purported  to  do  by  the  memorandum 
in  question,  as  she  had  made  no  provision  for  the 
payment  of  the  debt  due  to  the  trustees  of  the  mar- 
riage settiement.  They  further  submitted  that  if  the 
memorandum  in  any  way  constituted  a  valid  charge  it 
was  only  valid  as  a  charge  on  the  beneficial  interest  re- 
maining after  provision  had  been  made  out  of  the  assets 
of  the  testator  for  the  payment  of  his  debts.  They 
counter-claimed  for  a  declaration  that  they  were  entitied 
as  creditors  of  the  testator  to  payment  of  their  debts 
from  the  sum,  and  that  the  sum  might  be  carried  to 
the  account  of  another  action  in  the  Chancery  Divi- 
sion in  which  the  testator's  estate  was  being  adminis- 
tered. The  plaintiff  denied  that  he  had  had  any 
notice  of  the  aefeudants'  claim. 

Neville,  Q.C.,  A.  a  B,  Terrell,  and  B,  A.  Hull,  for 
the  plaintiff.— If  an  executor  disposes  of  the  assets 
of  the  creditor  for  valuable  consideration,  they  can- 
not be  followed  by  a  creditor,  whether  they  were 
legal  or  equitable :  Nugent  v.  Qiffard,  1  Atk.  463.  In 
that  case,  as  in  the  present,  the  executor  was  a 
residuary  legatee,  although  that  does  not  appear  on 
the  report:  see  McLeod  v.  Drummond,  17  Yes.  152. 
They  also  referred  to  Mead  v.  L</rd  Orrery,  3  Atk.  235. 
If  a  man  liuys  from  an  executor  he  is  not  affected  by 
the  mere  fact  that  the  executor  is  misapplying  the 
money,  unless  there  is  some  evidence  to  show  him 
that  the  executor  intends  to  misapply  such  money : 
Taner  v.  Ivie,  2  Ves.  Sen.,  466 ;  McLeod  v.  Drummond, 
By  giving  notice  to  the  Mensrs  Drummond,  the  legal 
mor^agees,  the  plaintiff  did  all  that  was  necessary^ 
to  perfect  his  title. 

Eve,  Q.C,  and  B,  J.  Parker,  for  the  trustee  defen- 
dants.—The  plaintiff  is  not  entitied  to  any  priority 
because  he  gave  notice  before  the  trustees  gave  it. 
Dearie  v.  Hall,  3  Russ.  1,  does  not  apply  to  the  case. 
Even  if  it  did,  it  would  not  help  the  plaintiff,  as  the 
trustees  gave  notice  at  the  proper  time.  As  soon  as 
a  notice  is  given  it  attaches  to  the  funds,  and  can- 
not be  affected  by  any  fresh  dealings  therewith,  as 
by  the  appointment  of  new  trustees :  Ward  v.  Dun- 
combe,  42  W.  R.  59,  [1893]  A.  0.  369.  As  creditors 
we  have  at  law  an  equity  to  the  testator's  assets,  and 
it  is  not  an  equity  that  can  be  affected  by  a  notice  to 
a  prior  incumbrancer :  Feltham  v.  Clark,  1  De  G.  & 
Sm.  307.  In  Be  Morgan,  Filligrem  v.  Pilligrem,  30 
W.  K.  223,  it  was  held  that  although  the  mortgagee 
did  not  know  that  the  executor  mortgagor  was  an 
executor,  it  would  not  protect  him  as  M^nst  the 
creditors  of  the  estate.  They  also  referred  to  Dilkea 
V.  Broadmead,  9  W.  R.  238,  2  De  G.  F.  «  J.  566 ; 
BicketU  v.  Lewi$,  30  W.  R.  609,  20  Ch.  D.  745 ;  NohU 
V.  BreU,6  W.  R.  219, 24  Beav.  499 ;  Hooper  v.  Smart, 
24  W.  R.  152,  1  Ch.  D.  90.  There  is  no  authority 
for  the  proposition  that  an  equitable  purchaser  or 
incumbrancer  can  set  up  a  purchase  for  value  with- 
out notice. 

E,  N  BulUn,  for  another  defendant,  Owles. 

Neville,  Q.C,  in  reply. — ^There  is  no  foundation 
for  the  distmotion  that  is  here  attempted  to  be  made 
between  legal  and  equitable  assets.  In  McLeod  v. 
Drummond  the  Master  of  the  Rolls  says,  14  Yes.,  p. 
360:  *'I  do  not  find  that  any  difference  has  been 
made  between  the  power  of  an  executor  to  dispose  in 
any  manner  of  equitable  assets  and  his  power  to  dis- 
pose of  legal  assets." 

RoMSB,  J.— The  pomt  of  law  which  I  have  to 
consider  arises  under  the  following  drcumstancee. 
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Mrs.  Champagne  was  sole  exeoutrix  and  legatee 
under  her  husband's  wiU.  Several  years  after  his 
death,  in  order  to  secure  a  debt  of  her  own  to 
Messrs.  Brummond,  she  transferred  certain  railway 
stocks  forming  part  of  his  estate  into  their  names. 
Subsequently,  in  order  to  secure  a  liability  of  her 
own,  she  gave  a  charge  on  the  stocks  in  favour  of 
the  plaintiff.  Messrs.  Brummond  and  the  plaintiff 
respectively,  when  they  obtained  their  charges  on 
the  stocks,  had  no  knowledge  or  notice  that  any  debt 
of  the  husband  remained  unpaid,  or  that  Mrs. 
Oiampagn^  was  not  in  every  respect  entiUed  to  deal 
with  the  stocks  as  she  did.  The  plaintiff  gave  notice 
of  his  charge  to  Messrs.  Drummond  long  before 
they  or  he  had  any  notice  that  any  debt  of  the 
husband  remained  unpaid.    This  is  an  action  by  the 

Elaintiff  to  enforce  his  security.  Messrs.  Drummond 
ave  sold  the  stocks,  and,  after  paying  out  of  the 
proceeds  their  own  secured  debt,  have  paid  the 
balance  into  court  in  this  action.  It  now  appears 
that  the  defendants  Philips,  Close,  and  Lowe,  as 
trustees  of  a  certain  marriage  settlement,  are 
unsatisfied  creditors  of  the  husband,  and  they  claim 
as  such  creditors  to  have  a  right  to  the  fund  in 
court  superior  to  the  plaintiff's  claim ,  and  to  have 
that  fund  transferred  to  the  credit  of  another  action 
in  this  division,  in  which  the  estate  of  the  husband  is 
being  administered  by  the  court. 

The  question  before  me  is  whether  under  the  cir- 
cumstances above  stated  this  claim  of  the  trustees  is 
well  founded.  In  my  opinion  it  is  not,  and  for  the 
following  reasons.  I  tmnk  it  is  settled  law  that  if 
an  executor  who  is  also  residuary  legatee  sells  or 
mortgages  an  asset  of  the  testator  for  viduable  con- 
sideration to  a  person  who  has  no  notice  of  the  exist- 
ence of  unsatiflfied  debts  of  the  testator,  or  of  any 
ground  which  rendered  it  improper  for  the  executor 
so  to  deal  with  the  asset,  ih&t  person's  purchase  or 
mortgage  is  valid  against  any  unsatisfied  creditor  of 
the  teistator.  The  cases  showing  this  are  numerous 
and  of  long  standing.  In  the  first  place,  there  are 
two  decisions  of  Lord  Hardwicke.  The  first  of  these 
is  Nugent  v.  Oiffard.  To  understand  that  case  a  fact 
must  be  borne  in  mind  which  does  not  appear  in  the 
report — ^viz.,  that  the  executor  was  also  sole  legatee. 
This  fact  appears  in  a  statement  in  4  Bro.  Ch.  Cas. 
136,  and  is  mentioned  by  Lord  Eldon  in  McLeod 
V.  Drummond.  The  second  case  is  Mecid  v.  Lord 
Orrery,  and  the  real  ground  on  which  it  was  decided 
and  is  to  be  supported  was  that  one  of  the  three 
executors  there  dealing  with  the  asset  was  one  of  the 
residuary  legatees,  and  that  the  person  dealing  in 
good  faith  with  them  wu  entitled  to  assume  that  the 
executors  assented  to  that  asset  beiing  treated  as  part 
of  the  residuary  share  of  the  legatee.  These  cases  were 
followed  by  Sir  William  Grant,  M.B.'s,  decision  in 
Taylor  v.  Hawkins  (8  Yes.  209)  where  he  pointed  out 
the  necessity  that  the  assignee  or  mortsagee  of  the 
asset  should  have  no  express  notice  of  Uie  existence 
of  unsatisfied  debts  of  the  testator.  And  the  principle 
has  been  recognized  and  followed  in  Whale  v.  Booth, 
4  Term  Bep.  625,  note  a,  and  Storry  v.  Walsh,  2 
W.  B.  300,  18  Beav.  559,  and  has  been  stated  for  a 
considerable  time  as  established  law  in  leading  text- 
books dealing  with  the  subject. 

But  it  is  now  said  on  behalf  of  the  creditors  here 
that  the  principle  of  law  I  have  stated  is  limited 
to  cases  where  the  assignee  or  mortgagee  of  the  asset 
obtains  the  legal  estate  in  or  legal  control  over  that 
asset.  It  is  said  that  where  the  assignment  or  mort- 
gage only  confers  an  equitable  interest  in  the  asset, 
then  that  equitable  interest  is  subject  to  the  prior 
equitable  ri^ht  of  the  unsatisfied  creditors,  and,  of 
course,  if  this  contention  were  correct,  then  the  prin- 
ciple could  never  apply  to  an  equitable  asset.    Now, 


I  cannot  find  that  up  to  the  present  time  it  has  ever 
been  contended  or  suggested  that  the  principle  is  so 
limited,  and  I  do  not  think  it  ought  to  be.  In  the 
reported  cases  the  question  whether  the  asset  wba 
equitable  or  whether  the  purchaser  or  mortgagee  had 
acquired  a  legal  estate,  or  its  equivalent  in  case  of 
chattels  personal,  has  never  been  treated  or  referred 
to  as  being  important ;  and  so  far  as  authority  goes 
it  is  against  the  limitation  contended  for,  inasmudi  as 
Nugent  v.  Oiffard  was  a  case  where  the  asset  was  an 
equitable,  and  not  a  legal  term  of  years.  And  in 
McLeod  v.  Drummond,  14  Ves.,  at  p.  360,  Sir  William 
Grant,  M.B.,  though  he  was  there  dealing  with  the 
ordinary  case  of  executors  borrowing  money  on  secu- 
rity of  their  testator's  assets,  makes  the  following 
general  remarks :  *'  I  do  not  find  that  any  difference 
has  been  made  between  the  power  of  an  executor  to 
dispose  in  any  manner  of  equitable  assets  and  his 
power  to  dispose  of  legal  assets.  In  the  case 
of  Nugent  v.  Oiffard  it  was  only  the  equitable, 
and  not  the  legal,  term  that  the  executor  had 
assigned  in  payment  of  a  debt  of  his  own,  and  in 
5«o«  V.  Tyler,  2  Bro.  Ch.  Cas.  431,  2  Bick.  712,  the 
bonds,  though  capable  of  assignment,  were  not  in 
fact  assigned,  and  therefore  the  bankers  had  not  the 
legal  interest ;  yet  it  was  held  that  the  pledge  could 
be  taken  from  them  only  upon  the  ground  of  implied 
fraud."  Moreover,  the  reasons  given  by  the  judges 
for  the  decisions  I  have  above  referred  to  apply 
equally  to  legal  and  equitable  assets. 

The  chief  reasons  given  are  that  unsatisfied  credi- 
tors have  no  lien  or  charge  on  any  asset,  and  that 
persons  dealing  with  the  executor  in  good  faith  are 
entitled  to  look  to  him  alone,  and  are  not  baund  to 
ascertain  that  all  debts  and  liabilities  have  been  dis- 
charged. For  if  they  were  so  bound  they  would 
never  be  safe  in  dealing  for  valuable  consideration 
with  any  asset,  even  dough  a  considerable  time 
might  have  elapsed  since  the  testator's  death  (as  hx^ 
pened  in  the  case  before  me),  and  so  a  legatee  whose 
legacy  was  assented  to  by  the  executor  would  be 
unfairly  and  unduly  hampered  in  dealing  with  if. 
Further,  the  case  of  an  executor  who  is  a  residuary 
legatee  dealing  with  an  asset  is  the  same  in  principle 
as  the  case  of  a  legatee  who  is  not  executor,  but 
whose  legacy  has  been  assented  to  by  the  executor, 
and  who  deals  with  his  legacy  for  valuable  considera- 
tion. In  the  last  case  unsatisfied  creditors  have  the 
right  to  follow  the  legacy  as  against  the  legatee  or 
volunteers  claiming  through  him,  but  not  as  against 
purchasers  from  the  legatee  for  valuable  considera- 
tion ;  and  I  do  not  find  that  this  immunity  on  the 
part  of  the  purchasers  is  limited  to  cases  of  legal 
assets,  or  to  cases  where  the  purchasers  have  obtained 
the  legal  estate  or  its  equivalent,  and  in  my  judg- 
ment it  ought  not  to  be  so  limited. 

But,  in  order  to  prevent  misunderstanding,  I  desire 
to  point  out  that  tlie  cases  I  have  been  considering 
must  not  be  confused  with  those  where  an  executor 
has  not  so  parted  with  his  control  over  the  asset  as 
to  prevent  his  having  recourse  to  it  in  order  to  satisfy 
creditors  subsequently  appearing.  If  the  executon 
could  have  recourse  to  the  asset,  so,  of  course,  ooold 
the  unsatisfied  creditors.  So  if  the  court  administer- 
ing the  testator's  estate  retains  the  control  over  an 
asset,  it  can  apply  it  in  favour  of  creditors  at  any 
time,  notwithstimding  that  :he  legatee  of  the  asset 
may  have  dealt  with  it  for  valuable  consideration; 
for  in  cases  of  this  class  the  title  acquired  by  the 
purchaser  from  the  legatee  is  really  one  subject  to  the 
right  of  the  executor  or  of  the  court,  as  the  case  may 
be,  to  have  the  asset  applied  in  satisfaction  of  say 
creditors  who  may  appear  at  any  time  before  the 
executor  or  oourt  loses  control  over  it. 

In  the  case  now  before  me  Mrs.  Ohampago^,  m 
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against  the  plaintiff,  oould  not  possibly  have  said  that 
she  retained  the  right  to  disregard  theoharge  which  she 
had  given,  and  to  have  the  assets  charged  applied  in 
payment  of  the  unsatisfied  creditors.  The  pUintiff's 
charge  was  in  no  way  subject  to  any  right  or  control 
by  the  execntrix.  The  stocks  charged  were  trans- 
ferred to  the  first  mortgagees,  who  fulmittedly  cot  a 
title,  and  that  before  they  had  any  notice  of  the 
existence  of  the  creditors  now  claiming.  The  plain- 
tiff in  fact  completed  his  title  by  giving  notice  to 
those  having  legal  control  over  the  assets,  and  the 
stocks  could,  as  against  him,  in  no  way  be  reached 
by  the  executrix  or  by  the  creditors. 

For  these  reasons  I  think  the  plaintiff  is  entitled  to 
the  relief  he  asks.  But  before  parting  with  the  case 
I  onght  to  say  a  few  words  about  the  authorities 
cited  on  behalf  of  the  creditors.  Nohle  v.  Brett  was 
a  case  where  the  court  held  that  the  executor  had  not 
parted  with  his  control  over  the  assets,  and  had  re- 
tained his  right  to  have  recourse  to  them  to  satisfy  the 
unsatisfied  creditor,  and,  further,  that  the  assets  had 
come  under  the  control  of  the  court  for  the  purpose 
of  administering  the  estate  of  the  testator.  That 
these  were  the  grounds  of  the  decision  is  diown  by 
the  passages  in  the  judgment  of  Sir  John  Bomilly, 
M.B.,  at  pp.  510,  511,  and  512  of  the  report.  Hooper 
V.  Smart  was  a  case  where  the  fund  was  m  the  conUx>l 
of  the  court  in  an  action  administering  the  estate  of 
the  testator,  and  was  subject  to  the  right  of  the  court 
to  appl;^  it  in  payment  of  any  creditor  who  estab- 
lished his  claim  before  it  was  paid  out ;  and  where, 
though  all  known  debts  of  the  testator  had  been  paid, 
the  purchasers  from  the  legatees  had  bought  subject 
to  the  court's  right,  as  was  pointed  out  by  Midi, 
V.C.,  at  p.  98  (1  Ch.  D.)  of  the  report  in  these 
words :  **  This  fund  remained  in  court,  and  the  pur- 
chasers took  subject  to  Ihe  risk  that  other  claims 
might  be  brought  in  and  established."  Lastly,  Be 
Morgan  has  no  real  bearing  on  the  point  now  before 
me.  That  was  the  case  where  an  executor  and 
trustee  held  a  lease  in  trust  for  certain  beneficiaries 
under  a  will  and  renewed  that  lease.  Of  course  he 
held  the  renewed  lease  as  trustee.  He  then,  conceal- 
ing the  fact  that  he  was  only  trustee  of  the  renewed 
lease,  gave  an  equitable  oharffe  on  it  in  favour  of  a 
third  person,  and  it  was  held,  under  these  circum- 
stances, that  the  third  person's  charge  could  not  be 
set  up  as  against  the  prior  equity  of  the  beneficiaries. 
Solicitors,  Gibwn,  Weldon,  <fc  Bilbrough;  Philips, 
Closet  A  Lowe;  Lowe  <fc  Co,;  S,  P.  Clare. 


May  15. 


Q.  B.  Div. 

(Pollock,  B.,  and 

Bruce,  J.) 

liONDON  County  Council  {Appellants)  v.  Gbovb, 
Subveyob  op  Taxes  (Respondent),  (a.) 

Inland  revenue — Income  tax — County  council — Interest 
arising  on  loans— Deductions — 16  <fc  17  Vict,  c.  34, 
Schedule  D. 

The  London  County  Council,  under  the  powers  and 
provisions  of  various  Ads  of  Parliament,  borrowed 
large  sums  of  money  Jor  their  own  purposes  and  for  the 
purpose  of  lending  sums  of  money  to  various  local  bodies. 
Upon  these  borrowed  sums  they  paid  interest,  income  tax 
being  deducted  by  the  Bank  of  England  and  paid  over  to 
ihe  Inland  Revenue,  and  upon  the  sums  they  lent  they 
received  interesi.  In  1894  they  were  served  with  a  notice 
of  assessment  under  Schedule  D  of  the  Income  Tax  Act 

(a.)  Beported  by  E.  G.  Stillwsll,  Esq.,  Barrister- 
at-Law. 


(16  <fc  17  Vict,  c.  34)  in  respect  of  a  sum  of  £352,021, 
being  interest  received  by  them  in  the  year  ending  March, 
1893,  in  full  without  deduction  of  income  tax,  upon 
loans  advanced  by  them. 

Held,  that  the  London  County  Council  were  properly 
so  CLSsessed.  The  interest  they  received  uxis  part  of  their 
funds  and  part  of  the  corpus  of  the  property  which  they 
enjoyed,  and  they  ought  to  pay  income  tax  on  it. 

The  London  County  Council  could  not  be  treated  as  a 
trading  concern  so  as  to  bring  the  money  they  borrowed, 
on  the  one  side,  and  the  money  they  lent,  on  the  other 
side,  into  an  account. 

Special  case. 

This  was  a  case  stated  by  the  General  Commis- 
sioners of  Inland  Bevenue  for  the  District  of  St. 
Martin-in-the- Fields,  in  the  County  of  London,  upon 
the  determination  of  an  appeal  to  them  under  the  In- 
come Tax  Acts,  which  appeal  related  to  a  claim  for 
the  payment  of  Income  Tax  upon  the  sum  of 
£352,021  6s.  lOd.,  the  interest  received  in  1892-1893 
by  the  London  County  Council  upon  loans  advanced 
by  them  to  the  School  Board  for  London,  the 
Managers  of  the  Metropolitan  Asylum  District,  the 
Beoeiver  for  the  Metropolitan  Police  District,  and 
otiier  local  bodies,  and  r^ated  to  other  questions  as  to 
sums  received  by  the  Commissioners  for  Inland 
Bevenue  in  respect  of  income  tax  payable  in  respect 
of  properties  assessed  under  Schedule  A. 

For  many  years  past  the  Metropolitan  Board  of 
Works  and,  under  the  Local  Government  Act,  1888, 
their  successors,  the  London  County  Council,  had 
under  and  pursuant  to  certain  statutes  borrowed 
money  for  the  purpose  of  making  advances  by  way 
of  loan  to  the  School  Board  for  London  and  other 
local  bodies. 

By  the  Metropolitan  Board  of  Works  (Loans)  Act, 
1869  (32  &  33  Vict.  c.  102),  it  was  provided  that  for 
the  purposes  therein  mentioned  the  Board  might 
create  capital  stock,  to  be  called  Metropolitan  Con- 
solidated Stock,  in  certain  amounts  and  at  certain 
prices;  and  by  section  5  it  was  provided  that  all  Con- 
solidated Stock  created  for  the  purposes  therein  men- 
tioned or  of  any  Act  thereafter  to  be  passed,  and  the 
dividends  thereon,  and  the  sums  required  for  redemp- 
tion thereof,  should  be  chareed  indifferently  on  the 
whole  of  the  lands,  rents,  and  property  belonging  to 
the  Board  under  the  Acts  mentioned  in  the  first 
schedule  to  the  said  Act,  and  on  all  moneys  which 
could  be  raised  by  the  Board  by  rates  under  that 
Act. 

By  section  26  a  fund  to  be  called  the  Consolidated 
Loans  Fund  of  the  Metropolis  was  created. 

By  section  37  it  was  enacted  that  the  Board  should 
have  power  to  raise  money  by  the  creation  of  Con- 
solidated Stock  for  the  purpose  of  making  the  loan  to 
the  managers  of  the  Metropolitan  Asylum  District, 
and  it  was  enacted  |that  all  sums  received  by  the 
Board  from  the  managers  in  respect  of  interest  on  or 
the  principal  of  such  loan  should  be  carried  to  the 
Consolidated  Loans  Fund. 

Section  28  of  the  above  Act  reUting  to  the  applica- 
tion of  the  Consolidated  Loans  Fund  was  repealed 
and  re-enacted  by  the  London  County  Council 
(Money)  Act,  1889. 

This  statute  enacted  (section  15)  that  the  Consoli- 
dated Loans  Fund  should  be  first  applied  in  the  pay- 
ment of  the  dividends  on  Consohdated  Stock,  and 
then  in  purchasing  and  redeeming  Consolidated 
Stock,  and  contained  further  provisions  as  to  the 
application  of  such  Consolidated  Loans  Fund. 

From  time  to  time  Consolidated  Stock  was  created 
under  and  pursuant  to  the  above  Acts. 

By  the  Metropolitan  Board  of  Works  (Loans)  Act, 
1878  (41  &  42  Viot.  c.  37),  it  was  provided  (section  2) 
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that  the  Act  should  be  read  and  have  efPeot  as  one 
with  the  Metropolitan  Board  of  Works  (Loans)  Act, 
1869.  The  Board  were  thereby  authorized  to  create 
a  specified  amount  of  Consolidated  Stock  to  lend  to 
various  public  bodies  sums  of  money  to  a  specified 
amount,  in  addition  to  sums  previously  lent  to  such 
public  bodies  respectively.  The  Act,  by  section  10, 
further  provided  that  where  a  vestry  or  district  board 
desired  to  borrow  money  for  certain  specified  purposes, 
then  from  time  to  time  up  to  the  Slst  of  December, 
1879,  the  Board  might  lend  to  such  vestry  or 
district  board,  and  the  vestry  or  district  board  might 
borrow,  such  money  as  the  Board  thought  fit,  and  the 
vestry  or  district  board  were  authoriz^  and  desired 
to  borrow. 

By  section  11  power  was  given  to  lend  £200,000 
to  boards  of  guardians,  and  for  that  purpose  to 
create  Consolidated  Stock. 

By  section  23  it  was  provided  that  all  sums  received 
by  the  Board  for  interest  on  or  principal  of  any  loan 
made  by  them  imder  the  Act  should  be  carried  to  the 
Consolidated  Loans  Fund. 

Under  the  powers  and  provisions  of  this  statute 
Consolidated  Stock  to  the  amount  of  £2,150,000  was 
on  the  5th  of  May,  1879,  created  and  issued.  Upon 
this  stock  interest  after  the  rate  of  3^  per  cent,  per 
annum  was  payable.  The  sum  of  £12,000  was  lent 
by  the  Board  to  the  Yestry  of  the  parish  of 
Bermondsey. 

By  the  Metropolitan  Board  of  Works  (Money)  Act, 
1884  (47  &  48  Vict.  c.  50),  it  was  provided  that  the 
said  Act  should  be  read  and  have  effect  as  one  with 
the  Metropolitan  Board  of  Works  (Loans)  Acts,  1869 
to  1871,  and  the  Metropolitan  Board  of  Works 
(Money)  Acts,  1875  to  1883. 

This  Act  provided  for  the  creation  and  issue  of 
Consolidated  Stock  for  certain  specified  purposes. 
By  sections  12  and  13  it  was  provided  that  the  Board 
might  from  time  to  time  during  the  year  ending  the 
Slst  of  December,  1885,  lend  to  the  School  Board  for 
London  such  sums  as  such  Board  was  authorized  to 
borrow,  not  exceeding  in  the  whole  the  sum  of 
£700,000,  and  that  the  Metropolitan  Board  might  in 
order  to  raise  money  for  such  purpose  create  Con- 
solidated Stock,  and  that  the  moneys  so  lent  should 
be  repaid  to  them  by  the  School  Board  with  interest 
as  therein  set  forth.  It  was  (section  21)  provided  that 
all  sums  received  by  the  Board  in  respect  of  interest 
on  or  principal  of  any  loan  made  by  them  under  the 
said  Act  should  be  carried  to  the  Consolidated  Loans 
Fund. 

Under  the  powers  and  provisions  of  this  statute 
Consolidated  Stock  to  the  amount  of  £1,750,000  was 
ou  the  20th  of  May,  1885,  created  and  issued.  Upon 
this  stock  interest  at  the  rate  of  £3  per  centum  per 
annum  was  and  still  is  payable.  On  the  9  th  of 
October,  1885,  the  sum  of  £150,000  was  lent  by  the 
Board  to  the  said  School  Board  for  Loudon. 

Under  the  powers  and  provisions  of  Acts  of  Parlia- 
ment enacted  in  each  of  the  years  1869  to  1871  and 
1875  to  1892  the  Metropolitan  Board  of  Works  and 
their  successors,  the  London  Coimty  Council, 
respectively  continued  to  lend  sums  of  money  to  the 
School  Board  for  London,  the  Managers  of  the 
Metropolitan  Asylum  District,  the  Receiver  for  the 
Metropolitan  Police  District,  and  other  local  bodies, 
and  created  and  issued  Consolidated  Stock  for  the 
purpose  of  raising  such  money.  The  total  amount  of 
money  so  raised  and  lent  amounted  on  the  Slst  of 
March,  1892,  to  the  sum  of  £6,674,751. 

Up  to  the  year  1881  the  Metropolitan  Board  of 
Works  had  applied  money  from  the  Consolidated 
Loans  Fund  in  the  redemption  of  debt  by  repaying 
old  outstanding  loans  raised  prior  to  the  creation  of 
Metropolitan  Consolidated  Stock  in  1869.  The  Metro- 


politan Board  of  Works  up  to  this  time  had  always 
created  new  stock  in  order  to  raise  the  moneys 
reqiured  for  the  loans  to  local  bodies  in  each  year 
under  the  various  money  Acts  hereinbefore 
mentioned. 

By  the  Metropolitan  Board  of  Works  (Money)  Act, 
1881  (44  &  45  Vict.  c.  48).  it  was  provided  (section  20) 
that  the  Board  might  for  the  purpose  of  making 
loans,  instead  of  raising  money  by  the  creation  of 
Consolidated  Stock,  use  for  any  sach  loan  any  moneys 
for  the  time  being  forming  part  of  the  Consolidated 
Loans  Fund  and  not  required  for  the  payment  of 
dividends  on  Consolidated  Stock. 

The  Metropolitan  Board  of  Works  (Money)  Acta 
enacted  in  each  of  the  years  1882  and  1883  contain  a 
similar  provision. 

From  and  after  the  year  1881  the  Metropolitan 
Board  of  Works  and  its  successors,  the  London 
County  Council,  in  pursuance  of  the  Acts  above 
mentioned,  used,  in  addition  to  moneys  raised  by 
issue  of  Metropolitan  Consolidat<Ml  Stock,  for  the 
purpose  of  loans  to  the  School  Board  for  London,- 
the  Managers  of  the  Metropolitan  Asylum  District, 
and  other  local  bodies,  moneys  forming  part  of  the 
Consolidated  Loans  Fund  and  not  required  for  the 
payment  of  dividends  on  Consolidated  Stock. 

The  total  loans  outstanding  on  the  31st  of  March, 
1893,  amounted  to  £10,297,675  88.  2d. 

The  total  nominal  amount  of  the  Consolidated 
Stock  existing  on  the  31st  of  March,  1892,  was 
£28,811,637. 

The  sum  of  £352,021  68.  lOd.  was  the  i^gregate 
amount  paid  to  the  London  County  Council  in  the 
year  1892-3  by  the  Managers  of  the  Metropolitan 
Asvlum  District,  the  Receiver  for  the  Metropolitan 
Police  District,  and  other  local  bodies,  respectively, 
for  interest  upon  money  advanced  by  the  Metro- 
politan Board  of  Works  and  the  London  County 
Council  to  the  local  bodies  above  mentioned  under 
the  provisions  of  the  statutes  hereinbefore  mentionod. 

The  said  amount  of  £352,021  6s.  lOd.  exceeded  the 
corresponding  interest  payable  upon  the  Consolidated 
Stock  created  and  issued  by  the  Metropolitan  Board 
of  Works  and  the  London  County  Council  by  the  sum 
of 'about  £25,000,  but  the  London  County  Council 
incurred  further  expenses  in  the  issue,  management, 
and  redemption  of  the  loans  amounting  to  £10.000. 

The  interest  payable  upon  the  Consolidated  Stock 
so  created  and  issued  as  aforesaid  was  paid  by  the 
Bank  of  England,  as  the  bankers  of  the  London 
County  Council,  to  the  stockholders,  and  the  Bank  of 
England  deducted  from  the  interest  payable  to  each 
stockholder  income  tax  at  the  authorized  rate,  and 

Said  over  the  balance  of  such  interest  to  the  stock- 
olders  respectively.  The  aggregate  of  the  sunu  so 
deducted  by  the  Bank  of  England  was  paid  over  to 
the  Commissioners  of  Inland  Revenue,  and  no  part 
thereof  was  paid  by  the  Bank  of  England  to  the 
London  County  Council. 

On  the  12th  day  of  July,  1894,  the  London  Ct>unty 
Council  were  served  with  a  notice  of  additional  first 
assessment  under  Schedule  D  of  the  Incooxe  Tax  Act^ 
made  by  the  commissioners  for  putting  into  execution 
the  Income  Tax  Acts  in  respect  of  the  sum  of 
£352,021  6s.  lOd. 

Up  to  this  date  income  tax  on  such  amount  had 
not  been  demanded  or  paid. 

The  London  County  Council  contended  (1)  that  no 
duty  was  payable  in  respect  of  the  sum  of 
£352,021  6s.  lOd.,  but  only  such  part  of  it  as  was 
profit  (if  any) ;  (2)  that  if  the  duty  was  payable  on 
such  sum  or  any  part  thereof,  then  the  London 
County  Council  were  entitled  for  their  own  benefit  to 
a  sum  equal  to  such  duty  out  of  the  income  tax 
deducted  by  the  Bank  of  England  from  the  intefesi 
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payable  to  holders  of  Consolidated  Stodk,  which  the 
said  Bank  of  England  paid  over  to  the  Commissioners 
of  Inland  Bevenue. 

The  London  County  Connoil  are  the  owners  and 
oocopiers  of  certain  lands,  tenements,  and  heredita- 
ments within  the  parish  of  St.  Martin-in-the-FLelds. 

Such  lands,  tenements,  and  hereditaments  were 
porohased  either  by  the  London  County  Council  or 
their  predecessors,  the  Metropolitan  Board  of  Works, 
with  money  borrowed  under  the  provisions  of  various 
Acts  of  Parliament.  All  the  ConsoIidat3d  Stock  of 
the  London  County  Councdl,  and  tiie  dividends 
tiiereon,  are  charged  upon  the  whole  of  these  proper- 
ties. The  London  County  Council  receive  notnine  in 
respect  of  any  of  such  lands,  tenements,  and  heredita- 
ments, except  rent  in  respect  of  such  as  are  in  the 
ooonpation  of  tenants. 

Up  to  the  year  1891  the  commissioners  annually 
returned  or  allowed  to  the  London  County  Council  a 
snm  equal  to  the  amount  of  duty  deducted  from  or 
paid  on  the  rents  received  by  the  London  County 
Counoi]. 

In  May,  1894,  the  London  Counhr  Council  were 
served  with  notices  of  assessment  under  Schedule  A 
of  the  Income  Tax  Acts  made  by  the  oonmiissioners 
for  putting  into  force  the  Income  Tax  Acts  in  respect 
of  pie  said  lands,  tenements,  and  hereditaments, 
which,  together  with  the  duty  claimed  thereon,  are 
described  in  Schedules  A  and  B  to  this  case. 

The  London  County  Council  contended  (1)  that  no 
duty  was  payable  by  them  in  respect  of  such  lands, 
tenements,  and  hereditaments ;  (2)  that  if  such  duly 
was  payable,  they  were  entitled  for  their  own  benefit 
to  a  sum  equal  to  such  duties  out  of  the  income  tax 
deducted  by  the  Bank  of  England  from  the  interest 
payable  to  holders  of  Consolidated  Stock,  and  paid 
over  to  the  Commissioners  of  Inland  Bevenue ;  (3) 
that  they  were  entitled  for  their  own  braefit  to  a 
sum  equal  to  the  amount  of  duty  deducted  from  the 
rent  payable  to  the  London  County  Council  in  respect 
tf  so  much  of  the  said  lands,  tenements,  and  heredita- 
ments as  were  not  in  their  occupation. 

It  was  oontended  by  the  surveyor  of  taxes  on  behalf 
of  the  Crown  that  each  of  the  hereditaments  in  ques- 
tion had  been  duly  inserted  in  the  valuation  list  of 
the  parish  where  situated. 

The  charging  schedule  of  the  Act  of  1853  runs 
thus: — 

Section  2.    Schedule  A. 
"For  and  in  respect  of  the  property  in  all  lands, 
tenements,     hereditaments,     and    heritages    in    the 
United  Kingdom,  and  to  be  charged  for  every  twenty 
shillings  of  the  annual  value  thereof." 

That  by  rule  1,  section  00,  5  &  6  Vict  o.  35, 
'*all  lands,  tenements,  hereditaments,  or  heritages 
capable  of  actual  occupation,  of  whatever  nature  and 
for  whatever  purpose  occupied  or  enjoyed,  and  of 
whatever  TaJue,  are  chargeable  on  their  annual 
value." 

That  the  fact  of  the  Council  deriving,  as  alleged, 
no  pecuniary  profits  from  the  occupation  of  such 
properties  as  the  Sewer  Cottage,  the  fire  Brigade 
stations,  and  properties  of  a  similar  character  does 
not  affect  the  liability  of  the  London  County  €k)uncil 
to  income  tax  in  respect  of  such  properties,  for  the 
reason  that  the  test  of  liability  to  income  tax  under 
Schedule  A  is  not  profit,  but  annual  value.  I 

That  the  assessment  on  the  London  County  Council 
under  Schedule  D  of  £352,021  for  1892-3  was  in 
respect  of  interest  received  by  the  Council  in  the 
year  ended  the  3l8t  of  March,  1893,  in  full,  without 
deduction  of  income  tax. 

That  the  assessment  was  made  under  the  charging 
schedule  of  the  Act  16  &  17  Vict.  c.  34,  s.  2, 
Schedule  D.    The  words  are :  "  And  for  and  in  respect 


of  all  interest  of  money,  annuities,  and  other  annual 
profits  and  gains  not  diar^ed  by  virtue  of  any  of  the 
other  schedules  contained  m  this  Act." 

That  this  interest  was  also  chargeable  under  the 
first  ohiuse  of  section  102  of  the  Act  5  &  6  Vict.  c.  35. 
The  words  are:  '*TJpon  all  annuities,  yearly  interest 
of  money,  or  other  annual  payments,  either  as  a  charge 
on  any  property  of  the  person  i>aying  the  same  by 
virtue  of  any  deed  or  will  or  otherwise,  or  as  a  reser- 
vation thereout,  or  as  a  personal  debt  or  obligation  by 
virtue  of  any  contract,  or  whether  the  same  shall  be 
received  and  payable  half-yearly,  or  at  any  shorter  or 
more  distant  periods,  there  shall  be  charged  for 
every  twenty  shillings  of  the  annual  amount  thereof 
the  sum  of  seven  pence." 

That  by  the  40th  section  of  the  last-named  Act  it 
was  enacted  as  follows:  '*  All  bodies  politic,  cor- 
porate, or  collegiate,  companies,  fraternities,  fellow- 
ships, or  societies  of  persons,  whether  corporate  or 
not  corporate,  shall  be  chargeable  with  such  and  the 
like  dutii^s  as  any  person  wul  under  and  by  virtue  of 
this  Act  be  chargeable  with. 

That  all  annu^  interest  received  by  the  Council  in 
fuU  without  deduction  of  tax  is  chargeable  with 
income  tax,  and  should  have  been  returned  to  the 
assessor  for  the  parish  bv  the  Council  for  assessment, 
and  that  the  sum  of  £352,021  of  untaxed  interest 
received  by  liie  Council  in  the  year  ended  the  31st  of 
March,  1893,  was  duly  and  properly  assessed. 

That  the  assessments  under  Schedule  A  and 
Schedule  D  of  the  income  tax  on  the  lands,  tenements, 
and  hereditaments  belonging  to  the  Council,  and  on 
the  untaxed  interest  received  by  the  Council,  having 
due  regard  to  the  assessment  at  the  Bank  of  England 
in  respect  of  the  income  tax  deducted  from  and  borne 
by  the  recipients  of  the  dividends  on  the  Consolidated 
Stock,  did  not  constitute  a  double  assessment  within 
the  provisions  of  section  171  of  5  and  6  Vict.  c.  35 
and  section  60  of  the  Taxes  Management  Act  of  1880. 
That  the  major  part  of  the  security  for  the  Consoli- 
dated Stock  was  the  county  rate,  and  not  the  lands, 
rents,  and  property  of  the  Council ;  whereas  the 
interest  on  the  stock  which  had  been  paid  by  the 
Council  was  assessable  under  the  specific  provision  of 
section  102  of  5  &  6  Vict  c.  35,  and  such  interest  had 
been  so  assessed  on  the  Bank  of  England. 

The  commissioners  decided  (1 )  that  in  point  of  law 
the  whole  of  the  duty,  amounting  to  the  sum  of 
£10,267  5s.  7d.,  was  payable  by  the  London  County 
Council ;  (2)  that  the  London  County  Council  was 
liable  to  the  duty  assessed  in  respect  of  the  lands, 
tenements,  and  hereditaments  under  Schedule  A; 
(3)  that  the  London  County  Council  was  not  entitled 
to  the  return  of  any  such  duty  as  claimed. 

The  London  County  Council  appealed. 

Sir  E.  Clarke,  Q.C.,  Boaanquet,  Q.C.,  and  English 
Harrison,  for  the  appellants;  Sir  It,  Webster,  A,0,f 
and  Danckwerts,  for  the  respondent. 

The  arguments  of  counsel  sufficiently  appear  above 
and  in  the  following  judgment. 

FOLLOOK,  B.— In  this  case  it  appears  to  me  that 
the  Crown  are  entitled  to  judgment.  Now,  this 
special  case  states  that  it  is  a  claim  made  by  the 
Crown  for  the  payment  of  income  tax  upon  the  sum 
of  £352,021  6s.  lOd.,  and  that  amount  is  arrived  at 
as  being  interest  received  in  1892-1893  by  the  London 
County  Council,  the  appellants,  upon  loans  advanced 
by  them  to  the  School  Board,  the  Metropolitan 
Asylum  District,  the  Beceiver  for  the  Metropolitan 
Police  District,  and  other  local  bodies. 

It  appears  that  by  different  Acts  of  Parliament  this 
vast  body,  which  is  now  the  London  County  Council, 
and   those  who  preceded  it  has  a  power,  first,  of 


002 


THE  WEEKLY  REPORTER.       [j«i,i8.i8«.i     Vol.  XLIV. 


H.  C.    London  County  Council  (Appbllants)  v.  Geovb,  Surveyor  of  Taxes  (Bespondent).    H.  C 


borrowing  money  for  their  own  purposes  and  paying 
interest  upon  that,  the  interest  oeing  charged  upon 
their  property,  the  land  that  they  occupied,  and  also 
upon  the  rates  which  they  had  the  power  of  raising 
by  Parliamentary  powers.  In  later  years  it  was  f  oimd 
convenient  that  they  should  not  only  have  that 
power  of  borrowing  which  the  old  Metropolitan 
Board  of  Works  had,  and  which  every  public  body 
of  this  kind  must  have,  but  that  it  would  be  a  great 
convenience  to  other  boards,  such  as  the  School 
Board,  the  Metropolitan  Asylum  District  Board,  and 
others,  that  they  should  have  the  power  to  borrow  for 
other  purposes,  and  accordingly  large  sums  were 
borrowed  by  the  London  Coimty  Counol  upon  which 
they  paid  interest.  Large  sums  were  lent  by  the 
London  County  Council  to  different  local  boards,  and 
then  there  came  a  period  when  those  sums  that  were 
lent  were  repaid,  and  therefore  the  balance  of 
accounts  is  much  more  in  favour  of  the  London 
County  Council  than  it  was  at  the  beginning. 

The  sums  in  question  became  payable  in  the  two 
years  1892-1893.  It  is  provided  by  the  Act  of  Parlia- 
which  we  are  dealing  with  now  that  the  London 
County  Council  and  all  corporations  are  to  be  in  the 
same  position  as  individuals,  and  it  is  also  found  as 
a  fact  that  the  assessment  which  is  complained  of  of 
the  London  County  Council  under  Schedule  D,  of 
£352,021,  **i6  in  respect  of  interest  received  by  the 
Council  in  the  year  euded  the  31st  of  March,  1893,  in 
full  without  the  deduction  of  income  tax."  That, 
therefore,  is  dear.  They  received  this  sum  as  interest. 
No  sum  is  deducted  by  those  who  paid  that  interest, 
as  is  usual  in  such  cases.  It  appears  that  the  London 
County  Council  for  some  reason  desire  that  it  should 
be  paid  in  full,  and  the  question  is  whether  they  are 
entitled  to  deduct  that  sum,  including  the  income 
ta:i,  which  beyond  all  doubt  the  borrowers  of  the 
money,  when  they  paid  income  tax,  ousht  to  have 
deducted  and  would  have  deducted  under  ordinary 
circumstances  before  they  paid  it. 

I  think  the  whole  difficulty  that  has  arisen  here 
has  been  caused  by  Sir  Edward  Clarke's  ingenious 
dealing  with  the  case,  which  he  has  presented  as  if  it 
were  a  case  of  profit  and  loss  arising  out  of  some 
large  bank  or  mercantile  body  who  were  dealing  with 
money,  borrowing  on  the  one  side,  and  pa3ring  out 
on  the  other,  and  incurring  certain  expenses  which 
would  have  to  be  deduct^,  and  then  maHng  up  a 
sort  of  profit  and  loss  account,  and  sayiug,  '*  We  are 
to  pay  upon  the  balance  of  the  net  profits  upon  that 
account. '  But  in  truth  that  is  absolutely  foreign  to 
the  consideration  of  the  present  case.  In  the  present 
case  the  assessment  is  made  under  the  charsring 
schedule,  which  is  Schedule  D  of  16  and  17  Vict, 
c.  34,  s.  2,  which  has  these  words :  "  And  for  and  in 
respect  of  all  interest  of  money,  annuities,  and  other 
annual  profits  and  gains  not  charjD^ed  by  virtue  of  any 
of  the  other  schedmes  contained  in  this  Act.'' 

Now,  here  the  question  is  whether  this  is  an  interest 
which  is  payable  quite  apart  from  any  question  of 
annual  profits.  It  is  pointed  out  first  by  Lord 
Esher,  M.B.,  in  the  case  of  The  Clerical^  Medical, 
and  General  Life  Sodiety  v.  Carter,  37  W.  E.  346, 
22  Q.  B.  D.  444,  that  it  is  quite  sufficient  to  say 
that  the  words  in  this  Schedule  D  are  perfectly  plain, 
and  are  to  be  construed,  as  all  other  words  are  in  an 
Act  of  Parliament,  according  to  their  ordinary  mean- 
ing, unless  that  construction,  applied  to  the  subject 
matter  with  which  they  are  defuing.  would  lead  to 
some  gross  and  manifest  absurdity.  This  is  not  so  in 
the  present  case,  because  here,  so  far  from  leading  to 
a  manifest  absurdity,  the  construction  put  upon  this 
schedule  in  that  case,  and  which  we  are  now  putting 
upon  it,  is  entirely  in  accordance  with  the  scheme  of 
the  whole  Act  throughout.    How  that  word  *' in- 


terest "  came  to  be  used,  instead  of  mere  profits,  is 
described  in  the  very  interesting  note  by  Mr.  Dowell 
in  his  book,  which  seems  to  say  that  it  is  only  found 
by  reverting  to  some  of  the  older  Acts  in  the  last 
centurv,  where  the  same  sort  of  language  was  used, 
but  which  somehow  slipped  out  of  the  intermediate 
Acts.  But  there  we  find  it,  and  there  we  must  deal 
with  it,  and,  to  my  mind,  nothing  can  be  mora  ex- 
travagant than  to  suppose  that  we  ought  to  deal  with 
this  London  County  Council  as  if  it  were  a  trading 
corporation.  Then  how  does  the  matter  rest  ?  This 
income  tax  is  income  tax  that  is  payable  by  the 
London  County  Council  as  the  recipients  of  interest; 
it  is  a  part  of  their  funds  which  they  have  received, 
it  is  a  part  of  the  corpus  of  the  property  which  th^ 
enjoy,  and  they  ought  to  pay  it.  But  they  say, 
''  We,  on  our  side,  when  we  are  the  borrowers,  aod 
when  we  are  paying  our  interest  to  those  who  lend 
us  the  money,  stop  the  income  tax  through  our 
bankers,"  and  accordingly  the  Bank  of  England,  who 
act  for  them,  as  bankers  do  in  the  ordinary  case  where 
interest  or  dividends  are  paid,  stop  the  income  tax 
which  is  due  upon  the  interest  so  payable.  But  whose 
income  tax  is  that?  That  is  not  the  inoome  tax 
which  is  to  be  levied  upon  the  London  Comity 
Council.  Instead  of  being  any  advantage  or  profit 
to  them,  it  is  a  debt  they  are  paying,  and  they  are 
paying  it  to  persons  who  have  lent  them  that  money, 
and  who  are  being  paid  through  the  bankers  in 
accordance  with  the  practice  which  has  been  adopted 
for  many  years  in  the  collection  of  all  these  inoome 
taxes.  The  Government  go  to  the  source,  and  they 
say,  '*  Instead  of  going  round  to  each  person  who  re- 
ceives a  dividend  warrant  from  the  London  County 
Council  or  the  Bank  of  England,  their  bankers,  and 
asking  the  recipient  for  the  inoome  tax,  we  will  go  to 
the  London  County  Council,  and  say,  *  You  must 
pay  your  creditors  minus  the  inoome  tax,  and  you 
must  x>ay  that  to  us.'  "  But  that  is  in  no  sense  a 
payment  upon  their  property.  As  I  have  said  before, 
it  is  a  payment  upon  the  property  of  the  persona  who 
are  receiving  the  dividend.  That  is,  therefore,  foreign 
altogether  to  this  matter. 

It  was  argued  that  if  you  could  treat  tiie  London 
County  Council  as  a  trading  conceni,  and  bring  all 
the  money  they  borrowed  on  one  aide,  and  all  the 
money  they  lent  upon  the  other,  into  an  account, 
treating  it  as  a  trading  account  or  a  banken* 
account,  then  a  di£E*erent  result  would  be  produced  as 
to  the  actual  financial  condition,  and  you  oould  treat 
them  as  annuities  payable,  or  interest  payaUe,  or 
money  borrowed  on  the  one  side,  and  annuities  or 
interest  on  money  lent  on  the  other  side.  It  never 
has  been  so  treated  that,  because  a  man  haa  £1,000  a 
year  and  he  chooses  to  charge  £300  upon  it  by 
granting  an  annuity  to  a  relative  or  to  a  money 
lender  for  a  money  consideration,  that  therefore  be  is 
to  say:  <*  My  income  is  only  £700,  because  I  have 
charged  the  other  with  an  annuity."  That  is  not  the 
mode  in  which  the  income  tax  gets  at  people's  pro- 
perty. If  they  have  property,  they  may  d^  with  it 
as  they  like  ;  but  so  long  as  that  property  is  tkeiit 
within  the  schedules  of  this  Act  they  most  pay 
income  tax  upon  it.  This  seems  to  me  to  be  so 
clearly  declared  and  acted  upon  in  TJie  ClfrimL 
Medical,  and  General  Life  Sociesty  v.  Carter^  aad 
also  in  The  Oreaham  Life  Insurance  Co.  v.  Styl€$  in 
the  House  of  Lords  (41  W.  R.  270,  [18112]  A.  C.  309), 
especially  in  the  judgment  of  Lom  Watson,  that  I 
think  it  would  be  reidly  only  waste  of  time  to  argoe 
all  the  different  points  which  are  alluded  to  here.  It 
seems  to  me  that  this  case  stands  on  those  demr  ud 
simple  principles,  and  that  if  we  were  to  deode 
otherwise  we  should  be  making  not  only  an  excep- 
tion from  the  language  of  ^e  Inoome  Tax  Ads 
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which  does  not  exist,  but  altogether  isventing  a 
theory  of  dealing  with  this  taxation  whidi  has  never 
been  suggested  before. 

It  seems  to  me  therefore  that  our  judgment  in  this 
case  ought  to  be  for  the  Crown,  with  costs. 

Bbucb,  J. — I  am  of  the  same  opinion. 

Judgment /or  the  Crown, 

Solicitors,  Blaxland  ;  Solicitor  of  Inland  Revenue, 


a  B.  Div.  ") 

(Lord  Bussell  of  Killowen,  [  April  23. 

C.J.,  and  Wright,  J.)      ) 
Beg.  v.  The  Justices  of  Kent  and  Others,  {a.) 

Licensing — Objection  to  renewal  of  liience — Befusal  of 
justices  to  renew — Appeal  to  quarter  sessions — Juris- 
diction to  order  non-appearing  ohjector  to  pay  costs — 
Summary  Jurisdiction  Act^  1879  (42  db  43  Vict,  c. 
49),  «.  31,  suh-uctions  2,  6— Interpretation  Act,  1889 
(52  (k  53  Vict.  c.  63),  s.  13,  sub-section  11. 

The  licensee  of  a  licensed  house  received  notice  of 
objection  to  the  renewal  of  his  licence^  and  the  objector 
appeared  at  the  annual  licensing  meeting  and  opposed  the 
renetoal.  The  licensing  justices  refused  to  renew  the 
licence,  and  the  licensee  appealed  to  the  court  of  quarter 
sessions,  having  served  due  notice  of  the  appeal  upon  the 
objector.  The  objector  took  no  part  in  the  appeal,  and 
did  not  appear  before  the  court,  which  aUowed  the 
appeal  and  ordered  the  objector  to  pay  the  costs. 

Hdd,  that  the  court  of  quarter  sessions  had  jurisdic- 
tion to  order  the  objector  to  pay  the  costs,  as  he  was  a 
"  party  "  to  the  appeal  within  section  31  of  the  Summary 
Jurisdiction  Act,  1879,  although  he  had  not  appeared 
\efoTe  the  court. 

Bule  calling  on  the  justices  of  Kent  and  others  to 
show  cause  why  a  writ  of  certiorari  should  not  issue 
to  bdng  up  and  quash  an  order  made  by  the  East 
Kent  Quarter  Sessions,  in  so  far  as  such  order  ordered 
a  Mr.  Boulter  to  pay  the  costs  of  an  appeal,  on  the 
ground  that  the  justices  had  no  jurisdiction  to  make 
the  order. 

Mr.  Boulter,  at  whose  instance  the  present  rule  was 
obtained,  had  given  a  written  notice  of  opposition — 
under  section  42  of  the  licensing  Act,  1872 — ^to  the 
renewal  of  the  licence  of  a  certam  licensed  house  in 
Dover,  which  had  been  licensed  for  many  years. 
This  notice  was  given  on  the  16th  of  August,  1895, 
and  was  served  on  Mr.  Sharp,  the  licensee  of  the 
bouse,  and  stated  that  the  objector  intended  at  the 
eeneral  annual  licensing  meeting  for  the  borough  of 
Dover,  to  be  held  on  the  26th  of  Aug^t,  to  oppose 
tiie  renewal  of  the  licence,  on  the  ground  that  the 
licence  was  not  needed  for  the  requirements  of  the 
neighbouriiood. 

Mr.  Boulter,  the  objector,  appeared  by  his  solicitor 
before  the  licensing  justices  at  the  Town  Hall,  Dover, 
on  the  26th  of  August,  and  opposed  the  renewal  of 
the  licence.  There  was  no  other  opposition  except 
the  opposition  of  the  solicitor  who  appeared  for  the 
objector  and  the  Temperance  party.  In  consequence 
of  the  opposition  the  renewal  of  the  licence  was 
refused  by  the  licensing  justices. 

Hie  licensee  and  the  lessees  of  the  house  appealed 
to  the  East  Kent  Quarter  Sessions,  and  notices  of  the 
appeal  were  duly  served  upon  the  objector,  Mr. 
Boulter,  and  upon  the  derk  of  the  justices. 

The  appeal  was  heard  before  the  East  Kent  Quarter 
Sessions  at  Canterbury  on  the  15th  of  October,  1895, 

(a  )  Beported  by  Sir  Sherston  Baker,  Bart., 
Barrister-at-Law. 


and  neither  the  objector  nor  the  licensing  justices 
who  had  refused  the  licence  appeared.  The  court 
allowed  the  appeal,  and  granted  a  renewal  of  the 
licence,  and  they  also  made  an  order  that  the  objector, 
IM^.  Boulter,  who  had  not  appeared  before  them, 
should  pay  the  taxed  costs  of  the  appeal,  which  were 
afterwards  taxed  at  £73. 

Mr.  Boulter  objected  to  pay  these  costs  upon  the 
ground  that,  as  he  had  not  appeared  before  the  court 
of  quarter  sessions  to  oppose  the  appeal,  he  was  not  a 
party  to  the  appeal,  ana  that  therefore  the  court  had 
no  jurisdiction  to  make  an  order  ordering  him  to  pay 
the  costs ;  and  he  then  obtained  the  present  rule  U) 
bring  up  and  quash  the  order  in  so  far  as  it  ordered 
him  to  pay  the  costs  of  the  appeal.  The  question 
now  was  whether  the  court  of  quarter  sessions  had 
jurisdiction  to  order  the  objector,  who  had  not 
appeared  before  them,  to  pay  costs. 

The  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict 
c.  49),  provides : — 

Section  31  :  **  Where  any  person  is  authorized  to 
apx>eal  from  the  conviction  or  order  of  a  court  of 
summary  jurisdiction  to  a  court  of  general  or  quarter 
sessions,  he  may  appeal  to  such  court,  subject  to  the 
conditions  and  regulations  following :  (2)  The  appel- 
lant shall  .  .  •  give  notice  of  appeal  by  serving 
on  the  other  party  and  on  the  derk  of  the  said  court 
of  summary  jurisdiction  notice  in  writing  of  his 
intention  to  appeal,  and  of  the  general  grounds  of 
such  appeal ;  (5)  The  court  of  appeal  may  adjourn 
the  hearing  of  the  appeal,  and  upon  the  heuing 
thereof  may  confirm,  reverse,  or  modify  the  decision 
of  tiie  court  of  summary  jurisdiction,  .  .  .  and 
may  by  such  <^er  exerdse  any  power  which  the 
comrt  of  summary  jurisdiction  might  have  exercised, 
and  such  order  shall  have  t^e  same  effect,  and  may  be 
enforced  in  the  same  manner,  as  if  it  had  been  made 
by  the  court  of  summary  jurisdiction.  The 
court  of  appeal  may  also  make  such  order  as  to 
costs  to  be  paid  by  either  party  as  the  court  may  think 
just." 

The  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63), 
provides : — 

Section  13,  sub-section  11 :  **The  expression  'court 
of  summary  jurisdiction '  shall  mean  any  justice  or 
justices  of  the  peace,  or  other  magistrate,  by  what- 
ever name  called,  to  whom  jurisdiction  is  given  by 
or  who  is  authorized  to  act  under  the  Summary 
Jurisdiction  Acts,  whether  in  England,  Wales,  or 
Ireland,  and  whether  acting  under  the  Summary 
Jurisdiction  Acts  or  anv  of  wm,  or  under  any  other 
Act,  or  by  virtue  of  his  commission,  or  unaer  the 
common  law." 

Dickens,  Q.C,  (Lawson  Walton,  Q,C,,  and  Bodkin 
with  him),  for  tne  licensee,  showed  cause.  —  We 
concede  that  under  the  Alehouse  Act,  1828  (9  Geo.  4, 
c.  61),  the  court  would  have  had  no  jurisdiction  in 
this  case  to  grant  costs.  The  important  sections  in 
that  Act  are  sections  27  and  29.  Under  section  27 
there  was  a  right  of  appeal  given  to  the  quarter  ses- 
sions, and  under  section  29  costs  could  be  given  either 
to  or  against  the  justices,  and  if  costs  were  given 
against  the  justices  then  the  justices  were  indemni- 
fied out  of  the  county  fund.  Then  section  42  of  the 
Licensing  Act,  1872,  gave  for  the  first  time  a  right  to 
any  person  to  come  in  and  object  to  the  renewal  of  a 
licence,  and  whether  the  objector  would  or  would 
not  have  been  liable  to  costs  before  the  Summary 
Jurisdiction  Act,  1884,  since  that  time  he  is  a  *'  party  " 
to  the  appeal  within  the  meaning  of  section  31,  sub- 
sections 2  and  5,  of  the  Summary  Jurisdiction  Act, 
1879.  By  the  definition  of  a  '*  court  of  summary 
jurisdiction  "  given  in  section  7  of  the  Act  of  1884, 
which  is  now  repealed  but  replaced  by  section  13,  sub- 
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seotion  11,  of  the  Interpretation  Act,  1889,  it  is  dear 
that  licensing  justices  acting  in  these  matters  are  a 
court  of  summary  jurisdiction.  That  being  so,  sec- 
tion 31  of  the  Act  of  1879  applies,  and  the  objector, 
whetiier  he  appeared  in  the  court  of  quarter  sessions 
or  not,  was  a  "party"  whom' the  court  could  order 
to  pay  the  costs.  The  case  is  really  concluded  by 
several  authorities,  such  as  Jieg.  t.  The  Jtuticea  of 
Glamorganshire,  40  W.  E.  436,  [1892]  1  a  B.  621 ; 
Reg.  V.  The  Licensing  Jwdicea  of  Bristol,  41  W.  E.  379, 
68  L.  T.  N.  8.  225 ;  Price  v.  James,  41  W.  E.  67, 
[1892]  2  Q.  B.  428 ;  Reg.  v.  The  Justices  of  London, 
43  W.  E.  387.  [1895]  1  Q.  B.  616;  Reg.  v.  Purdey,  13 
W.  E.  75,  5  B.  &  8.  909.  The  objector  therefore  was 
the  '*  other  party ''  to  the  appeal  within  sub-sections 
2  and  0  of  the  Act  of  1879,  and  the  court  had  juris- 
diction to  order  him  to  pay  the  costs  of  the 
appeal,  although  he  took  no  part  in  the  appeal. 

Asquith,  Q.  C,  (Blaiklock  with  him),  in  support  of 
the  rule. — The  right  of  api>eal  under  the  Incensing 
Acts  remains  as  it  was  before  the  Act  of  1884 ;  it  has 
neither  been  enlarged,  diminished,  nor  modified.  To 
come  within  section  31  of  the  Act  of  1879,  the  party 
must  be  the  party  who  is  really  litigating  the  appeal. 
"  Either  party  "  there  means  "  either  party  who  is 
litigating  the  appeal,''  which  the  objector  here  was 
not. 

He  then  referred  to  the  cases  above  cited. 

Lord  Ettbsell  of  Killowen,  O.J.— I  think  that 
this  rule  must  be  discharged.  One  cannot  have 
listened  to  this  argument  without  seeing  that  the 

auestion  is  one  of  very  general  importance,  and  that 
le  whole  of  the  law  relating  to  tnis  matter  is  in  a 
most  unsatisfactory  condition.  It  is  very  far  from 
dear,  and  is  most  confused.  The  question  is  one  of 
very  great  importance,  because  the  licensing  Act  of 
1872,  for  some  good  public  purpose,  does  undoubtedly 
give  power  to  anyone  to  come  before  the  justices  upon 
an  application  for  the  renewal  of  a  licence,  having 
first  given  notice  stating  the  grounds  of  objection ;  or 
without  any  such  notice  at  afl  the  x>arty  may  appear 
and  object;  and  in  the  latter  case  where  no  pre- 
liminary notice  has  been  given  the  court  has  power 
to  adjourn,  and  may  upon  its  own  motion  make  such 
inquiry  as  it  thinks  right  It  is  quite  clear  that  that 
salutary  power  may  be  made  very  limited  if  parties 
who  thmk  that  they  ought  to  object  have  before  them 
the  danger  of  possibly  being  visited  with  costs,  or  the 
danger  of  being  committed  to  what  may  be  a  very 
expensive  course  of  litigation,  leading  up  by  one 
course  of  procedure  to  the  House  of  Lordb.  There 
lies  outside  this  immediate  question  a  very  important 
question  indicated  during  the  argument,  whetner  the 
class  of  authorities,  of  which  Reg.  v.  The  Justices  of 
Glamorganshire  is  an  example,  is  a  true  exposition  of 
the  law,  or  whether  the  procedure  having  relation  to 
the  Licensing  Acts  is  to  be  treated  for  sH  purposes, 
and  especially  for  the  purposes  in  question  here,  as 
analogous  to  the  ordinary  case  of  litigation  in  some 
courts  of  summary  jurisdiction,  where  there  is  a 
distinct  informant  or  complainant,  and  a  distinct  person 
called  on  to  answer  the  charge  made  in  that  inxorma- 
tion  or  complaint. 

It  is,  however,  enough  for  the  purposes  of  this 
case  to  say  that,  in  the  face  of  the  decision  in  Reg.  v. 
The  Justices  of  Glamorganshire,  we  must  assume  that 
the  court  in  this  case  was  acting  nnder  the  powers 
conferred  by  the  Summary  Junsdiction  Acts.  We 
must  assume  that  that  case  was  correctly  decided ; 
and  the  question  then  is  shortly  this :  Whe&er  or  not 
the  applicant  for  this  rule  was  a  *'  party  "  within  the 
meamng  of  section  31  of  the  Summa^  Jurisdiction 
Act,  1879  P  The  facts  were  these.  [His  lordship 
having  stated  the  facts,  proceeded :]    Were  the  jus- 


tices within  their  jurisdiction  in  making  the  order 
they  made  f  That  depends  mainly  upon  the  proper 
construction  of  section  31  of  the  Act  of  1879.  ftes 
lordship  read  section  31,  sub-sections  2  and  5.]  Wat 
the  apj^cant  in  this  case,  the  objector  in  the  court 
below,  a  **  party  "  P  On  tiie  whole  I  think  he  was. 
A  good  deal  might  be  said  if  this  were  open  for  us  to 
consider  as  a  matter  of  principle,  even  upon  the 
minor  point,  and  especially  upon  the  foundation  of 
some  of  the  lan^^iage  used  by  the  members  of  the 
court  in  the  decision  of  Reg.  v.  The  Justices  of  London  ; 
but  I  think  there  is  express  authoritnr  by  which, 
sittins^  in  this  court,  we  must  consider  ourselves 
bound,  and  to  which  our  decision  must  conform.  I 
need  not  mention  the  authorities  in  detail,  bat  thej 
are  Reg.  v.  The  Justices  of  Bristol,  where  the  superin- 
tendent of  police  having  opposed  in  the  court  below» 
it  was  hela  that  having  done  no  more  he  was  the 
'<  other  x>arty  "  within  the  meaning  of  sub-section  2 ; 
and  to  say  that  the  same  person  who  is  the  **  other 
party  "  for  the  purpose  of  that  sub-section  is  not  also 
the  **  other  party "  within  and  for  the  purposes  of 
sub-section  5  would  be  a  very  difficult  thing.  There 
is  also  the  case  of  Price  v.  James,  which,  althoogh 
not  so  decidedly  in  point,  as  it  was  the  case  of  making 
a  person  a  respondent  on  the  statement  of  a  special 
case,  nevertheless  is  a  decision  in  the  same  direction. 
Finally,  there  was  the  case  of  Reg.  v.  Purdey,  which, 
although  not  under  the  Licensing  Acts,  is  in  point 
here.  Tliere  the  informant  before  the  oourt  below 
procured  a  decision  or  conviction  from  magistrates 
and  did  not  appear  on  the  appeal ;  but  it  was  decided 
by  the  court — and  on  that  decision  we  feel  oorselves 
bound  to  act — ^that  he  was  a  party  to  the  appeal,  and 
so  liable  to  costs. 

Upon  these  ^ort  grounds,  and  within  the  very 
limited  area  in  which  I  feel  justified  in  exercising  my 
own  judgment,  I  think,  in  view  of  these  deaded 
cases,  that  this  rule  must  be  discharged. 

Wright,  J. — ^I  am  of  the  same  opinion.  The 
applicant,  Mr.  Boulter,  gave  a  notice  which  in  lict 
had  the  effect  of  preventing  the  renewal  of  Sharp's 
licence,  and  that  obliged  Sharp  to  appeaL  That 
being  so,  I  cannot  see  that  there  is  anytiiing  wrong 
or  unjust  in  saying  that  Sharp  ought  to  have  his 
costs  of  that  &PP^  if  the  quarter  sessions  had  power 
to  give  them.  Whether  they  had  that  power  or  not 
depends  on  whether  the  Summary  Jurisdiction  Acts, 
1848  and  1879,  have  been  applied  to  these  lioensinff 
matters  by  the  Interpretation  Act,  1889 ;  and, 
secondly;  whether  Boulter  could  be  said  to  be  a 
party  to  this  appeal.  I  think  we  are  bound  oa  both 
points.  Long  before  the  case  of  Reg.  v.  The  Ju^ices 
of  Glamorganshire  was  decided  there  was  an  anthority 
which  bound  the  court  in  that  case,  that  the  Sum- 
mary Jurisdiction  Act  did  apply  to  matters  to  wbioh 
it  was  not  previously  supposed  to  apply.  On  the 
other  point  also  we  are  bound  by  the  case  of  Reg.  t. 
The  Justices  of  Bristol,  that  the  objector  before  the 
licensing  magistrates  is,  for  some  purposes  at  may 
rate,  to  be  treated  as  an  objector  in  relation  to  tbe 
appeal,  and  therefore  a  party  in  reUtion  to  the 
appeaL 

Rule  discharged  with  costs. 

Solicitors  for  the  prosecutor,  Hicks,  Davis,  Jb  ffmUt 
for  A.  M,  Bradley,  Dover. 

Solicitors  against  the  rule,  Godden^  Son,  A  Bolmt^ 
for  MowU  A  MowU,  Dover. 
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High  Court. 


Keg.  v.  Payne  and  Cooper. 


High  Court. 


lUowen,  > 
t,J.)      ) 


Q.  B.  DiT, 
(Lord  Bossell  of  Killowen,  f  April  14. 

C.J.,  and  Wright,  '  ' 

Keg.  v.  Payne  and  Cooper,  (a.) 

Contempt  of  court — Pending  criminal  charge — Neivs^ 
paper  comments  tending  to  prejudice  triaL 

On  an  application  for  a  writ  of  attachment  for  con- 
tempt of  court  by  the  respondents  in  respect  of  certain 
newspaper  articles^  it  appeared  that  the  applicant  had 
been  arretted  on  a  charge  of  arson  and  that  the  charge 
had  been  dismissed;  that  an  article  published  in  the 
paper  while  the  applicant  was  under  remand  referred  to 
the  fact  that  he  had  been  charged  with  arson  and  im- 
puted dishonesty  to  him.  The  applicant  was  afterwards 
committed  for  trial  for  larceny  and  embezzlement,  and 
the  trial  was  still  pending  at  the  date  of  the  application. 
While  he  was  awaiting  trial  there  were  published  in  the 
paper  an  article  alluding  to  the  charges  pending  against 
the  applicant  and  a  report  of  the  proceedings  ai  a  meeting 
ff  the  standing  joint  committee  of  the  county,  at  which 
the  prosecution  of  the  applicant  was  considered  and  ex 
parte  statements  made  as  to  that  prosecution. 

Held,  that  none  of  the  publications  appeared  to  be 
intended  or  calculated  to  prejudice  the  pending  trial  of 
the  applicant,  and  that  no  cUtachment  ought  to  issue. 

Principles  regulating  applications  to  commit  for  con^- 
tempt  of  court  considered. 

Argument  of  an  order  nisi  obtained  on  the  2dth  of 
March  on  behalf  of  Gbwer  calling  npon  the  respon- 
dents Payne  and  Cooper  to  show  cause  why  a  writ  of 
attachnient  should  not  issue  against  them  for  con- 
tempt of  court  for  writing,  printing,  and  publishing 
in  the  Huntingdonshire  Post  of  the  ^th  of  November, 
1895,  and  16th  of  February,  1896,  certain  comments 
relating  to  the  applicant,  and  in  the  same  newspajjer 
of  the  7th  of  Maxch,  1896,  a  report  of  the  proceedings 
at  a  meeting  of  the  Huntingdonshire  Standing  Joint 
Committee  at  which  the  question  of  oonfinning  the 
action  of  the  chief  constable  in  obtaining  legal  assist- 
ance for  the  police  in  a  case  against  the  applicant  was 
discussed,  the  applicant  being  at  the  time  of  the  pub- 
lication complained  of  under  remand  or  committal 
for  trial  on  charges  of  larceny  and  embezzlement. 

The  applicant  was,  up  to  the  22nd  of  November, 

1895,  sub*  editor  and  manager  of  the  Huntingdonshire 
Post,  a  newspaper  published  by  the  Huntingdonshire 
Post  Co. 

On  the  28th  of  November  the  applicant  was  charged 
with  attempting  to  set  fire  to  the  offices  of  the  com- 
pany, and  was  remanded  to  the  5th  of  December,  when 
the  charge  was  dismissed. 

On  the  30th  of  November  an  article  written  by 
Payne  was  published  in  the  newspaper  in  which  the 
charge  of  arson  against  the  applicant  was  dluded  to. 
It  contained  the  following  jMMwages :  '*  At  all  events 
a  systematic  suppression  of  all  letters,  an  elaborate  and 
unauthorized  correspondence  in  his  employer's  name 
on  his  own  behalf  appears  to  be  the  only  necessary 
ntep  to  be  taken  by  a  sufficiently  skilful  and  dishonest 
person  in  a  position  of  trust  in  such  offices."  **  It 
was  evident  that  they  (the  company)  had  been  the 
victims  of  an  elaborate  and  prolonged  system  of 
fraud." 

The  applicant  was  fuither  charged  with  forgery, 
larceny,  and  embezzlement,  and  was  committed  for 
trial  on  those  charges.    At  the  assizes  in  January, 

1896,  the  grand  jury  threw  out  the  bill  for  forgery, 
but  returned  true  buls  for  larceny  and  embezzlement. 
The  trial  was  postponed  to  the  summer  assizes. 

On  the  15th  of  February  the  respondent  Cooper, 

(a.)  Beported  by  T.  B.  Colquhoun  Dill,  Esq., 
Barrister-at-Law. 


who  had  purchased  the  Huntingdonshire  Post  from 
the  liquidator  of  the  company,  published  in  that 
X>aper  an  article  containing  the  following  passage 
'*  As  our  readers  are  aware,  owing  to  most  unfor- 
tunate occurrences,  the  company  has  been  in  liquida- 
tion, the  cause  of  which  has  to  some  extent  appeared 
in  our  columns,  and  further  information  on  the  sub- 
iect  will  probably  become  public  after  the  assizes  to 
be  held  at  Huntingdon  in  May.  Meanwhile  it  is 
obviously  our  duty  to  make  no  further  reference  to  the 
matter." 

On  the  7th  of  March,  1896,  a  report  was  published 
in  the  paper  of  the  proceedings  at  a  meeting  of  the 
Huntingdonshire  Stonding  Joint  Committee  at  which 
a  resolution  was  passed  confirmine  the  action  of  the 
chief  constable  in  obtaining  legal  assistance  for  the 
police  in  the  prosecution  pending  against  the  appli- 
cant. The  meetings  of  tiie  committee  were  open  to 
the  public,  and  reports  of  the  proceedings  were  com- 
monly published  in  the  local  newspapers. 

Shearman,  for  the  respondent  Payne,  and  Dickens, 
Q,C*,  and  Brooke  Little,  for  the  respondent  Cooper, 
showing  cause  against  the  order  nisi,  were  stopped  by 
the  court. 

Poyser,  for  the  applicant,  in  support  of  the  order. — 
These  publications  amount  to  a  contempt  of  court ; 
they  are  comments  on  pending  proceedings,  and  are 
calculated  to  prejudice  the  fair  trial  of  the  applicant  : 
Ex  parte  Crown  Bank,  In  re  O'Malley,  39  W.  B.  45, 
44  Ch.  D.  649 ;  CoaU  v.  Chadwick,  42  W.  B.  328, 
[1894]  1  Ch.  347. 

Lord  BussELL  of  Killowen,  C.  J.— In  this  case  an 
order  has  been  obtained  calling  upon  the  respondents 
to  show  cause  why  they  should  not  be  committed  for 
contempt  of  court  in  printing  and  publishing  certain 
articles  referring  to  the  applicant,  a  person  who  is 
awaiting  his  trial  for  larceny  and  embezzlement, 
which  artidids  he  contends  are  calculated  to  prejudice 
his  case  in  the  eyes  of  the  jury  who  are  to  try  him. 
In  my  opinion  the  application  is  unfoimded,  and  the 
order  ought  to  be  discharged  with  costs ;  but  I  wish 
to  express  the  view  which  I  entertain  that  applica- 
tions of  this  kind  have,  in  many  cases,  gone  too  far. 
The  power  which  the  court  possesses  in  such  cases  is 
no  doubt  a  salutary  power,  and  it  ought  to  be  exer- 
cised in  cases  where  tiiere  is  a  real  contempt,  but  only 
where  there  are  serious  grounds  for  its  exercise.  It 
is  not  every  libel  upon  a  person  awaiting  his  trial 
which  is  a  contempt  of  court;  the  applicant  must 
show  that  what  has  been  published  is  clearly  intended, 
or  at  least  is  calculated,  to  prejudice  the  pending 
trial.  In  the  present  case  the  applicant  was  on  the 
28th  of  Novemoer  last  charged  with  attempted  arson, 
and  on  the  30th  of  NovemMr  the  first  article  com- 
plained of  appeared.  In  my  opinion  that  article  is  no 
more  than  a  reasonable  explanation  for  the  informa- 
tion of  the  shareholders  and  other  persons  interested 
in  the  company  to  whom  the  newspaper  then  be- 
longed. The  article  states  facts  which  certainly  imply 
that  the  applicant  was  charged  with  arson,  and  he 
was  in  fact  so  charged  at  that  time ;  on  the  5th  of 
December  that  charge  was  dismissed,  so  that  at  the 
date  when  the  appfioation  for  this  order  was  made 
there  was  no  charge  of  arson  pending  against  the 
applicant.  As  to  the  articles  of  the  15th  of  February 
and  the  7th  of  March,  1896,  I  think  that  they  con- 
tain perfectly  innocuous  statements.  The  last  article 
is  merely  a  fair  report  of  the  proceedings  of  a  public 
body.  No  doubt  statements  of  an  ex  parte  character 
were  made  in  the  course  of  those  proceedings,  but  it 
is  ridiculous  to  assert  that  the  publication  of  those 
statements  would  prejudice  the  pending  trial.  I  will 
not  refer  to  the  decisions  in  the  Chemcery  Division 
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which  have  been  died,  farther  than  to  say  that  in  my 
opinion  in  some  instances  the  courts  have  gone  rather 
too  far. 

In  Hunt  V.  Clarhe,  37  W.  B.  724,  an  application  to 
commit  was  refused  by  Mathew  and  Ghrantham,  JJ., 
and  the  Court  of  Appeal  affirmed  their  decision. 
Cotton,  L.J.,  in  his  judgment,  after  referring  to 
several  oases,  and  in  particular  to  In  re  Clements, 
Republic  of  Costa  Rica  v.  Erlanger,  46  L.  J.  Ch.  375 
(before  Jessel,  M.B.)f  says :  **  Now  that  I  apply  and 
adopt  as  the  principle  wmch  ought  to  regulate  these 
applications— that  there  should  be  no  such  application 
made  unless  the  thing  done  is  of  such  a  nature  as  to 
require  the  arbitrary  and  summary  interference  of  the 
court  in  order  to  enable  justice  to  be  duly  and  pro- 
perly administered  without  any  interruption  or  inter- 
ference. That  is  what  we  have  to  consider ;  and  in  my 
opinion  although,  as  I  say,  there  is  here  that  which 
is  technically  a  contempt,  and  may  be  such  a  con- 
tempt as  to  be  of  a  serious  nature,  I  cannot  think 
there  is  any  such  interference  or  any  such  fear  of  any 
such  interference  with  the  due  conduct  of  this  action, 
or  any  such  prejudice  to  the  defendant  who  is  apply- 
ing here,  as  to  justify  the  court  in  interfering  by  this 
summary  and  arbitnury  process.  When  it  is  clear  and 
evident  on  the  facts  of  the  case  and  on  the  documents 
.  •  .  that  such  is  the  case  in  my  opinion  no  such 
application  ought  to  be  made."  I  wish  to  adopt 
the  view  of  the  law  stated  by  Cotton,  L.J.,  in  that 
judgment. 

For  these  reasons  I  think  that  this  order  nisi  ought 
to  be  discharged  with  costs. 

Weioht,  J. — I  agree  with  all  that  the  Lord  Chief 
Justice  has  said,  and  I  will  only  add  that,  in  my 
opinion,  in  order  to  justify  an  application  to  commit, 
the  publication  must  be  calculated  really  to  interfere 
with  a  fair  trial,  and  if  this  is  not  the  case  the 
question  does  not  arise  whether  the  publication  is  so 
objectionable  in  its  terms  as  to  call  for  the  inter- 
ference of  the  court.  If  the  publication  is  found  to 
be  likely  to  interfere  with  a  fair  trial,  a  second  ques- 
tion arises  whether,  in  the  circumstances,  the  juris- 
diction which  the  court  in  that  case  possesses  ought 
to  be  exercised,  not  so  much  for  punishment  as  with 
the  object  of  preventing  the  repetition  of  similar  con- 
duct. That  is  the  rule  which  I  wish  to  adopt  as  to 
applications  of  this  nature. 

Order  discharged. 

Solicitor  for  the  applicant,  A,  O.  Watts,  for  W.  A» 
Watts,  St.  Ives. 

Solicitors  for  the  respondent  Pajme,  Shearman  & 
Rayner. 

Solicitors  for  the  respondent  Cooper,  Peacock  A  God- 
dard,  for  Mauls  A  Sons,  Huntingaon. 


Q.  B.  Div.  ) 

t,JJ.)j 


March  2. 


(Wills  and  Wright, 

Cleoo,  Parkinson,  &  Co.  v.  Earby  Gas  Co.  (a.) 

(kis  company — Supply  of  gas — Breach  of  statutory  duty 
--  Remedy — Right  of  ctction — Gasioorks  Clauses  Act, 
1871  (34  <fe  35  Vict.  c.  41),  ss.  11,  12,  36. 

Where  a  gas  company  to  whom  the  provisions  of  the 
Gasworks  Clauses  Act,  1871,  apply  cause  damage  to  a 
consumer  by  reason  of  their  failure  to  supply  to  him 
gas  sufficient  in  quantity  and  quality  to  satisfy  the  re- 
quirements  of  the  Act,  an  action  will  not  lie  by  the  con- 
sumer against  the  company  in  respect  of  such  damage, 

(a.)  Beported  by  T.  B.  Colquhoun  Dill,  Esq , 
Barrister-at-Law. 


The  only  remedy  for  breach  of  the  statuiory  Migatum  of 
the  company  is  by  proceedings  for  penalUea  under  action 
Se  of  the  Act. 

Appeal  of  the  plainti£b  from  the  County  Court  of 
Yorcshire  holden  at  Skipton. 

The  action  was  brought  to  recover  £50  damages 
from  the  defendants  for  breach  of  a  contract  to  supply 
gas  continuously  as  required  by  the  plaintiffs,  and  in 
accordance  with  the  Earby  and  Thornton  Qna  Order, 
1894,  under  which  order  (and  the  Act  57  &  58  Tlct  c 
cxvi.  confirming  it)  the  defendants  supplied  gas 
within  the  prescribed  limits.  In  the  alternative  the 
plaintiflFs  claimed  damages  for  breach  of  the  defen- 
dant's statutory  duties  under  the  gas  order  and  oon- 
firming  Act,  and  under  the  Casworks  Clauses  Act. 

The  plaintiffs  had  paid  for  a  supply  of  gna  by  the 
defendants,  but  there  was  no  express  oontract 
between  them.  They  adduced  evidence  to  show 
that  on  certain  days  no  gas  had  been  supplied,  and 
that  on  other  days  the  supply  of  gas  had  been  defi- 
cient and  impure  and  at  less  than  the  prescribed 
pressure. 

The  Gasworks  Clauses  Act,  1871,  which  was  incor- 
porated in  the  gas  order,  provides  (section  11)  that 
'*the  undertakers  shall,  upon  being  required  so  to 
do  by  the  owner  or  occupier  of  any  premises,  .  .  . 
give,  and  continue  to  give,  a  supply  of  gas  for  mudti 
premises  under  such  pressure  in  the  main  as  may  be 
prescribed."  Section  12  requires  that  the  quality  and 
purity  of  the  gas  shall  be  such  as  to  satisfy  certain 
tests.  Section  36  imposes  certain  penalties  upon  the 
undertakers  if  they  neglect  or  refuse  to  supply  gas 
under  lees  than  the  prescribed  pressure,  or  of  less 
illuminating  power,  or  of  less  purity  than  it  ought  to 
be  according  to  the  provisions  of  the  Act. 

The  county  court  judge  found  that  the  pUuniifEs 
had  sustained  damage  to  the  amount  of  £50  by  reason 
of  the  supply  of  gas  having  been  insufficient  and  im- 
pure ;  but  he  gave  judgment  for  the  defendants,  on 
the  ground  that  the  action  was  not  maintainable. 

The  plaintiffs  appealed. 

R.  M.  Bray  {T.  T.  Paine  with  him),  for  the  plain- 
ti£E8. — ^The  action  will  lie.  The  defendants  are  under 
a  statutory  obligation  to  supply  sufficient  g^  of  the 
quality  prescril^  by  the  Gasworks  Clauses  Act, 
1871,  and  at  the  proper  pressure.  Where  they  are 
paid  by  a  person  for  a  supply  of  gas  their  obligation 
IS  the  same  as  if  it  arose  from  express  contract,  and 
if  the  supply  to  that  person  is  insufficient  or  impore 
they  are  liable  in  damages  if  he  sufiiars  thereby,  tte 
penalties  imposed  by  section  36  are  no  soffioient 
remedy.  The  case  of  Atkinson  v.  Newcastle  WaAer^ 
works  Co.,  25  W.  B.  794,  2  Ex.  D.  441,  is  distingoisli- 
able,  for  there  the  breach  was  of  a  public  duty  to 
supply  water  to  the  i>nblic :  here  there  is  a  dn^  to 
the  individual,  for  which  payment  is  made ;  nor  are 
Hoddesdon  Gas  Co.  v.  Hasdwood,  7  W.  B.  415,  6 
C.  B.  N.  S.  239,  or  MUnes  v.  May&r  of  HuddersMd, 
34  W.  B.  761,  11  App.  Cas.  511,  in  point  Where 
there  is  a  breach  of  a  statutory  duty  causing  loss  to 
an  individual  an  action  lies :  Couch  v.  Steel,  2  W.  B. 
170,  3  E.  &  B.  402. 

C.  A.  Russell,  for  the  defendants. — ^There  was  no 
contract  between  the  plaintiffs  and  the  defendants. 
The  statute  provides  penalties  for  breaches  of  the 
statutory  duties  of  gas  companies,  and  this  is  the 
only  method  of  enforcing  the  performance  of  tboee 
duties.  Thero  is  no  right  of  aiction  on  the  p^rt  of 
individual  consumers. 

R.  M.  Bray  replied. 

Wills,  J.— This  is  a  question  of  importance,  but  I 
feel  no  difficulty  in  deciding  it.  The  question  is  as  to 
the  remedy  in  a  case  where  a  gas  company  fails  to 
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anpply  gas  according  to  the  statates  under  which  it 
acts.     These  statutes  have  been  in  force  for  many 
yean,  and  no  case  is  to  be  found  of  an  action  of  this 
kind  which  has   succeeded.      The  principle  which 
governs  this  case  is  that  where  a  duty  created  by 
statute  affects  the  public  as  the  public,  the  remedy 
for  a  breach  of  the  du^  is  to  indict  or  to  take  the 
proceedings  authorized  by  the  statute  itself.    If  any 
individual  could  bring  an  action  of  this  kind,  the 
undertakers  might  very  ^edily  be  ruined.    I  think 
tiierefore  that  on  this  principle  this  action  cannot  be 
maintained.    This  is  not  the  same  case  as  Atkinson 
V.  Newcastle  Waterworks  Co.  or  Milnts  v.  Mayor  of 
Hitddersfield ;  but  I  think  the  principle  which  is  ap- 
plicable here  is  deeper  than  that  on  which  those  cases 
were  decided— that  is,  that  where  a  statute  creates  an 
obligation  to  do  something  for  the  benefit  of   the 
public  generally  or  of  a  body  of  persons  so  large  that 
they  can  only  be  dealt  with  en  masse^  and  the  failure 
to  fulfil  the  obligation  is  liable  to  injure  all  those 
persons  in  like  manner  (though  in  a  greater  or  less 
degree),  there  is  no  separate  right  of  action  to  each 
person  injured.    Often  a  specific  remedy  is  provided 
by  the  statute,  as  in  the  present  case,  but  not  always ; 
for  instance,  there  is  no  specific  remedy  for  the  failure 
of  an  urban  authority  to  perform  their  duty  of  pro- 
viding an  efficient  system  of  sewerage.    Yet  no  action 
will  Be  on  the  part  of  individual  members  of  the 
public  who  suffer  from  the  breach  of  that  obligation. 
The  appeal  must  be  dismissed. 

Wbight,  J.— I  am  of  the  same  opinion.  The 
obligation  of  the  defendants  depends  upon  statute,  not 
upon  contract.  The  general  rule  is  that  when  an 
obligation  is  created  by  statute  and  a  remedy  for 
breach  of  it  is  provided  the  statutory  remedy  is  the 
only  remedy.  That  is  laid  down  in  Doe  v.  Bridges^  1 
B.  &  Ad.  847,  859 ;  Stevens  v.  Jeacocke,  11  Q.  B.  731 ; 
Marshall  v.  NichoUs,  18  Q.  B.  882 ;  and  other  cases. 
That  principle  applies  here.  In  this  case  I  am  not 
sure  that  there  is  an  absolute  obligation  to  supply 
gas  at  all ;  there  is  clearly  no  contractual  obligation. 
And  I  doubt  whether  an  action  for  a  nuisance  would 
lie  in  such  a  case  as  this,  for  it  is  the  plaintiffs  who 
have  brought  the  gas  upon  their  own  premises. 

Appeal  dismissed;  leave  to  appeal  granted. 

Solicitors  for  plaintiffis.  Turner,  Smith,  A  Co.,  for 
W.  A,  Eobinson,  Keighley. 

Solicitors  for  defendants,  LiUledaHe  &  Lefroy,  for 
Artindale  ds  Southern,  Burnley. 


C.  C.  B.  \ 

(Lord  Bussell  of  Killowen,  C.J.,  f  ■«.„„  «  .  t «  o 

Pollock.    B.,    and    Hawkins,  [  ^y2;  June  2. 
Cave,  and  Wills,  JJ.)  ; 

Beg.  V,  Erdheim.  (a.) 

Criminal  law—Debtors  Act,  1869  (32  <fc  33  Vid.  c.  62), 
s,  11 — Public  examination  of  bankrupt — Admissions 
— Parol  evidence—Bankruptcy  Act,  1883  (46  <fe  47 
Vid.  c  52),  s,  17. 

At  the  public  examination  of  a  bankrupt  under  section 
17  of  the  Bankruptcy  Ad,  1883,  o  shorthand  writer 
took  down  the  evidence  given  by  him,  and  made  a 
transcript  of  it;  the  transcript  was  not  read  over  to  or 
by  or  signed  by  the  bankrupt,  and  the  public  examination 
was  adjourned  sine  die.  The  bankrupt  was  afterwards 
tried  upon  an  indidment  charging  him  with  mt«- 
demeanours  under  sedion  11  of  the  Debtors  Ad,  1869, 

(a.)  Eeported  by  T.  B.  Colquhoun  Dill,  Esq., 
Barrister-at-Law. 


and  at  the  trial  the  shorthand  writer  gave  parol  evidence 
of  admissions  made  by  the  bankrupt   at    his  public 
examination  tending  to  establish  the  misdemeanours  with 
which  he  was  charged. 
Hdd,  that  the  evidence  was  rightly  admitted. 

Case  stated  by  the  deputy  recorder  for  the  city  of 
Leeds. 

The  facts  and  arguments  appear  from  the  judgment 
of  the  court. 

May  2.— C7.  Mellor,  for  the  defendant. 

Sir  R.  Finlay,  S.G.  {Henry  Sutton  and  G.  J.  Banks 
with  him),  for  the  prosecution. 

Cur.  adv.  vult. 

June  2. — The  judgment  of  the  court  (Lord  Bttssell 
OF  KiLLOWEN,  C.J..  Pollock,  B.,  and  Hawkins, 
Cave,  and  Wills,  JJ.)  was  delivered  by 

Lord  BussELL  of  Killowen,  C.J. — The  defendant 
was  charged  with  certain  misdemeanours  under  the 
Debtors  Act,  1869.  On  the  20th  of  May,  1895,  he 
had  been  duly  adjudicated  bankrupt,  and,  under  the 
Bankruptcy  Act,  1883,  s.  17,  he  had  been  duly 
examined  on  oath  on  five  different  days,  and  on  the 
last  of  those  days,  namely,  the  19th  of  November, 
1895,  the  examination  was  adjourned  sine  die.  During 
his  examination  a  shorthand  writer  had  taken  down 
in  shorthand  the  evidence  of  the  defendant  and  made 
a  transcript  of  it,  but  the  transcript  was  not  read 
over  to  or  by  or  signed  by  the  defendant.  At  the 
trial  parol  evidence  of  tiie  shorthand  writer  was  ten- 
dered and  received  of  statements  or  admissions  made 
by  the  defendant  in  the  course  of  his  examination  of 
facts  tending  to  establish  the  misdemeanours  with 
which  he  was  charged.  The  question  is,  Was  that 
parol  evidence  properly  admitted  ? 

It  was  argued  that  it  was  improperly  admitted, 
first,  on  the  ground  that  the  examination,  bavins 
been  adjourned  sine  die,  was  not  completed,  and 
therefore  the  defendant  might  not  have  had  the 
opportunity  of  making  a  complete  statement  and 
explanation.  As  to  this  it  is  to  be  observed  that  the 
deputv  recorder  has,  in  the  case  before  us,  found  as  a 
fact  that  no  incomplete  statement  was  given  in  evi- 
dence, by  which  I  understand  him  to  mean  that  the 
statements  of  which  evidence  was  given  were  not 
fragmentary,  but  were,  so  far  as  the  particular  facts 
dealt  with  by  them,  complete.  This  is  not,  however, 
I  apprehend,  the  character  of  the  objection  in  fact 
ur|^.  That  objection  I  understand  to  be  that,  even 
if  otherwise  admissible,  the  parol  evidence  of  the 
statements  made  was  not  admissible  because  the 
examination  was  adjourned  sine  die,  and  was  not  in 
that  sense  complete.  In  my  judgment,  whichever 
form  the  objection  takes,  it  is  one  which  goes  only  to 
the  effect  and  weight  of  the  evidence,  and  not  to  its 
admissibility.  If  the  j  ury  thought  that  the  statements 
were  fragmentary  or  incomplete,  it  would  properly 
affect  the  weight  they  would  think  it  just  to  attri- 
bute to  them,  but  their  admissibility  would  not 
be  tiiereby  affected. 

The  second  and  main  objection  urged  is  that  upon 
the  true  construction  of  the  17  th  section  of  the  Bank- 
ruptcy Act,  1883,  the  only  evidence  which  can  be 
received  of  the  statements  made  by  the  bankrupt  is 
the  transcript  taken  down  in  writing  and  read  over 
to  and  signed  by  the  debtor  under  that  Act,  or  read 
over  by  the  debtor  and  signed  by  him  under  the  later 
Act  of  1890.  A  further  objection  urged  was  that 
any  such  transcript,  even  if  read  over  and  signed, 
would  not  be  admissible  in  a  criminal  prosecution, 
and  that,  a  fortiori,  parol  evidence  of  statements 
made  during  examination  was  not  admissible  in  such 
a  prosecution.    In  support  of  these  objections  the 
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lawfully  detained  as  a  lunatic,  though  she  has  not 
been  so  found^  and  in  one  sense  3ie  is  lawfully 
detained — ^that  is  to  say,  the  law  of  Belgium  has  been 
oomplied  with. 

A  difficulty  has,  however,  arisen  which  was  sug- 
gested by  the  officers  of  the  Lunaov  Department— 
namely,  that  the  expression  '*  lawfully  detained  "  in 
the  section  which  I  have  read  means  lawfully 
detained  under  the  powers  of  this  Act  of  Parliament. 

I  have  had  an  opportunity  of  looking  through  the 
whole  of  the  Lunacy  Act,  1890,  and  I  have  come  to 
the  conclusion  (reluotantiy,  I  must  confess)  that  the 
view  taken  by  the  master  is  right,  and  that  by  the 
expression  '* lawfully  detained"  is  meant  lawfully 
detained  under  that  Act.  The  law  about  detention  is 
to  be  found  in  Part  I.  of  the  Act,  and  it  is  impossible 
to  read  sections  4  and  9  and  those  whidi  ralate  to 
reception  orders  without  seeing  that  "lawfully  de- 
tained" means  lawfully  detained  under  the  Act. 
Then  sections  85  and  86,  and  the  clauses  relating  to 
visitation  and  to  actions  for  tmlawful  detention,  all 
lead  to  the  same  view.  Therefore  upon  the  true  con- 
struction of  the  whole  Act  we  are,  I  think,  bound  to 
come  to  the  conclusion  that  we  cannot  make  this  order 
at  this  time.  There  are  two  ways  of  getting  out  of  the 
difficulty — ^namely,  that  the  lady  be  found  a  lunatic  by 
inquisition  although  she  is  out  of  the  jurisdiction,  or 
she  may  be  brought  within  the  jurisdiction.  If  it 
is  likely  that  she  can  be  brought  into  this  country,  this 
application  had  better  stand  over. 

LoPBS,  L.  J. — I  have  come  to  the  same  condusion 
as  that  which  has  just  been  expressed  by  my  lord.  I 
am  of  opinion  that  *'  lawfully  detained"  means  law- 
fully detained  under  the  provisions  of  this  Act, 
that  is  to  say,  lawfully  detained  within  the  jurisdic- 
tion. 

There  may  be  a  certain  amount  of  inconvenience 
about  it,  but  I  am  reconciled  to  that  by  the  fact  that 
there  are  the  ways  of  overcoming  the  difficulty  which 
Lindley,  L.J.,  has  pointed  out,  and  I  am  unable  to 
resist  tiie  conclusion  that  the  meaning  of  "  lawfully 
detained  "  is  that  which  I  have  stated. 

BiOBT,  L.T. — I  am  of  the  same  opinion,  and  have 
nothing  to  aid  to  what  has  been  said. 

Solicitors,  Ingle,  Holme,  d:  8on» 


May  4,  5. 


(UnMxt  Of  flyyeaL 

From  Chan.  Biv.     ^ 

(Lindley,  Lopes,  and } 

Kay,  L.JJ.)         ) 

In  re  Stuakt  &  Oltvant  and  Skadon*s  Ck)N- 

TBAOT.  (a.) 

Vendor  and  purchcuer — Expemee  of  obtaining  docu' 
tnents  of  title  not  in  vendor*$  possession — LicAility  of 
purchaser  where  no  special  condition — Conveyancing 
Act,  1881  (44  &  45  Vid.  c.  41),  «.  3,  suh-section  6. 

A  purchaser  of  land  or  leaseholds  under  a^contract 
which  contains  no  special  condition  as  to  the  expenses  of 
procuring  documents  of  title  or  information  not  in  the 
vendor's  possession  is  liable,  under  section  3,  sub-section 
6,  of  the  Conveyancing  Act,  1881,  to  pay  the  expenses  of 
procuring  or  ascertaining  the  whereabouis  of  a  document 
which  is  the  root  of  the  title  abstracted. 

In  re  Johnson  and  Tustin,  33  fF.  R»  737,  30  Ch.  D. 

(a.)  Beported  by B.  C.  Maokbnzib,  Esq.,  Barristor- 
at-I«w 


42,  and  Moody  to  Yates,  33  W.  B.  785,  30  Ch.  D. 
344,  distinguished. 

Appeal  from  Stirling,  J. 

In  November,  1895,  Messrs.  Stuart  &  Olivaot  con- 
tracted with  Mr.  Charles  Seadon  for  the  sale  to  him, 
at  the  price  of  £195,  of  certain  leasehold  property  of 
which  the  vendors  were  mortgagees.  The  root  of  the 
vendors'  tiUe  was  an  underlease  of  the  13  th  of  Octo- 
ber, 1865.  The  conditions  of  sale  contained  nothing 
to  show  that  this  underlease  was  not  in  the  vendon* 
possession,  or  that  it  would  not  be  produced  to  the 
purchaser  and  handed  over  to  him  on  oom^etixm; 
but  on  the  investigation  of  title  it  appeared  that  the 
underlease  comprised  other  property  besides  tiiat 
agreed  to  be  s(ud  to  the  purchaser,  and  that  the 
vendors  had  only  an  attested  copy  of  the  deed,  and 
did  not  even  know  where  the  origmal  was.  The  ven- 
dors' solicitor  offered  to  make,  at  the  puzohaeei^s 
expense,  further  searches  with  the  view  of  finding  in 
whose  possession  the  original  was,  insisting  that  the 
case  was  governed  by  section  3,  sub-section  6,  of  the 
Conveyancing  Act,  1881,  which  throws  upon  the 
purdbiaser  **  the  expenses  of  seardiing  for,  pioouiing, 
making,  verifying,  and  producing  all  oertifioates, 
declarations,  evidences,  and  information  not  in  the 
vendoi^s  possession."  The  purchaser  then  took  out 
a  vendor  and  purchaser  summons,  claiming  a  dedara- 
tion  that  by  reason  of  the  vendors'  refusal  to  furnish 
the  purdiaser,  save  at  his  own  expense,  with  infor- 
mation as  to  the  whereabouts  of  the  nnderiease,  a 
good  titie  had  not  been  shown.  Stiriing,  J.»  on  the 
10th  of  March,  1896,  decided  that  the  purchaser  was 
not  entitied  to  the  declaration  he  claimed,  and  the 
purchaser  appealed. 

Swinfen  Eady,  Q.C.,  and  StewaH  Smith,  for  the 
appellant.— Section  3«  sub-section  6.  of  the  Convey- 
ancing Act  was  intended  to  draw  a  distinctifm 
between  collateral  matters  of  evidence,  as  to  w^dsh.  it 
throws  the  expenses  on  the  purchaser,  and  mattiwi 
relating  to  the  tiUe  itself. 

They  cited  In  re  Johnson  <fe  Tustin,  33  W.  B.  737, 
30  Ch.  D.  42;  Moody  to  Yates,  33  W.  B.  785, 
30  Ch.  D.  344 ;  /n  re  WilleU  A  Argenti,  W.  N.  1889, 
p.  66,  60  L.  T.  N.  S.  735;  Beevev.  Berridge,  36  W.  B. 
517, 20  Q.  B.  D.  523 ;  Barton  Vendors  and  Purchasen, 
6th  ed.,  p.  470;  and  Wolstenholme  on  the  Convey- 
ancing Acts,  6th  ed.,  note  on  section  3,  sub-seotioa  6, 
of  the  Act  of  1881. 

Elgood,  for  the  zespondents,  was  not  called  upon* 

Lindley,  L.J.--I  do  not  think  we  can  take  a 
different  view  of  the  construction  of  the  Aot  from 
that  which  has  been  taken  by  Stirling,  J.  One 
cannot  but  bear  in  mind  that  there  was  a  time 
when,  owing  to  the  requisitions  of  purchasers,  very 
heavy  and  imnecessary  expenses  were  thrown  upon 
vendors.  The  object  of  section  3,  sub-section  6,  of 
the  Conveyancing  Act,  1881,  was  to  check  that  abase. 
Whether  in  doing  that  the  Legislature  has  not  gone 
a  littie  too  far,  and  imposed  too  onerous  tcpns  on  a 
purdiaser,  is  another  matter.  I  rather  think  they 
have;  but  what  we  have  to  do  is  to  oonstroe  tbi 
Act.  What  strikes  one  on  reading  the  sab-eectioaii. 
in  the  first  place,  that  it  deals  only  with  erpewfa. 
It  has  nothing  whatever  to  do  with  the  dnty  of 
malduff  out  titles  or  of  procuring  deeds.  Aooordingiy* 
it  was  held  by  the  Court  of  Appeal  in  /»  re  JokMsm 
d:  Tustin  that  the  vendor  is  bound  to  mxpfif  a 
proper  abstract,  and  must  pay  the  expense  of 
procuring  any  deed  which  is  neoessary  for  ttit 
purpose;  and  in  Moody  to  Yates,  that  the  vendor 
must  complete  his  titie  by  producing  any  docuflMit 
which  is  essential  to  show  that  he  has  a  title.  Thm 
^  were  questions  of  titie;  but  we  have  here  to  do  «« 
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that  to  which  the  sub-sectioii  is  addressed,  expenses 
of  obtaining  information.  Well  now,  for  the  life  of 
me  I  oannot  get  out  of  the  language  of  this  section. 
The  section  appears  to  me  to  luLve  thrown  this 
particular  expense  on  the  purchaser,  in  language  too 
plain  to  be  escaped  from.  To  give  effect  to  the 
very  ingenious  ai^ument  of  Mr.  Swinfen  Eady  and 
Mr.  Stewart  Smith  would  be  to  cut  down  the 
language  of  the  Act  to  an  unjustifiable  extent.  I 
think  uie  case  is  a  hard  one,  but  I  cannot  help  it. 
I  think  Stirling,  J.,  was  quite  right,  and  that  the 
appeal  must  be  dismissed. 

Lopes,  L.  J. — ^I  am  of  the  same  opinion.  I  must 
say  that  if  I  thought  it  at  all  possible  I  should  very 
much  like  to  relieve  the  purchaser  of  the  expenses 
which  have  been  oast  upon  him.  In  a  case  like  this 
it  is  to  be  observed  that  this  section  has  nothing  to 
do  with  production  of  documents,  as  to  which  it 
leaves  the  vendor's  duty  unchanged.  It  does  not 
relieve  him  of  the  duty  to  produce,  it  only  treats  of 
expenses.  I  suppose  tiie  object  of  this  section  must 
have  been  to  relieve  vendors  from  vexations  requisi- 
tions ;  and  I  venture  to  think  that  the  Legislature 
has  wandered  further  tiian  was  requisite,  and  that 
mischief  has  been  done  on  that  account,  because  I 
oannot  help  thinking  that  in  a  case  like  this  the 
vendor  ougnt  to  protect  himself  by  conditions.  It 
teems  to  me  that  as  the  matter  stands  the  best  thing 
for  a  vendor  would  be  always  to  sell  under  an  open 
contract,  and  to  cast  on  the  purchaser  the  expense  of 
finding  any  of  the  title  deeds  which  are  not  in  the 
▼endoPs  possession.  That  expense,  I  think,  as  a 
matter  of  justice,  the  purchaser  ought  not  to  bear. 
But  there  is  the  Act  of  Farliunent.  No  doubt  it  has 
materially  altered  the  old  law ;  because  that  is  very 
well  stated  in  Sugden  on  Vendors  and  Purchasers, 
8th  ed.,  at  p.  387.  But  I  again  say  there  is  the  Act 
of  Parliament,  which,  being  read,  appears  to  me  to 
cover  a  case  like  this.  I  do  not  feel  that  I  can  give 
effect  to  the  ingenious  argument  addressed  to  us.  I 
think  Stirling,  J.,  has  taken  the  right  view  of  that 
section,  and  that  the  appeal  ought  to  be  dismissed. 

Kay,  L.J.,  after  stating  the  facts,  proceeded: — 
Before  the  Conveyancing  Act  there  would  not  have 
been  a  question  about  it.  The  vendors  would  have 
been  bound  to  get  the  information  at  their  own 
expense,  because  it  was  information  necessary  to 
enable  the  purchaser  to  verify  the  abstract  of  title ; 
and  before  the  sale  was  completed,  and  whether  it 
was  completed  or  not,  the  vendor  was  bound  to  give 
the  purchaser  every  facility  of  that  kind,  and  if  there 
was  expense  in  doing  so  to  pay  the  expense.  No 
doubt  it  happened  very  often  that  useless  requisitions 
were  made  which  exposed  the  vendors  to  expense, 
and  that  Act,  in  this  part  of  it,  was  passed  for  the 
purpose  of  checking  that  abuse  and  throwing  the 
expense  of  obtaining  information  on  the  purchaser. 
In  this  case  it  seems  to  me  an  uncommonly  hard 
thing.  The  purchaser  says :  "  The  underlease  is  the 
Tery  root  of  the  title  which  you  abstracted.  For 
anything  I  know  it  may  be  in  the  possession  of  a 
mortgagee,  and  I  want  to  know  where  it  is."  The 
Tendors  say :  •*  We  don't  know  where  it  is ;  but  if  we 
£nd  it  for  you,  you  must  pay  the  expense.'*  The 
question  is  whether  under  this  Act  there  is  any 
possibilitj^  of  escaping  from  the  conclusion  which  the 
learned  judge  has  arrived  at.  [The  Lord  Justice 
stated  the  provisions  of  the  sub-section,  and  pro- 
ceeded : — ]  That  word  *'  information  "  is  as  large  as 
it  can  be ;  but  it  is  tried  to  limit  it  by  the  words 
associated  with  it,  and  it  is  argued  that  the  words 
"  certificates,  declarations,  and  evidences  **  limit  the 
general  meaning  of  the  word  "information^*'  and 
make  it  mean  something  like  certificates,  dedarationsi 


and  evidences.  But  it  is  obvious  that  it  cannot  be  so, 
because  a  certificate,  for  instance,  is  not  information. 
Take  the  ordinary  case  of  a  certificate  of  birth,  death, 
or  marriage.  So  *'  declarations,"  which  is  intended, 
I  suppose,  to  mean  statutorv  declarations  of  some  fact 
in  the  title.  That  is  not  information.  The  language 
is  not  ''  certificates,  declarations,  evidences,  or  any 
other  information,"  nor  indeed  is  it  even  "  certificates, 
declarations,  evidences,  ur  information."  It  is  "  and 
information."  Information  means  something  different, 
essentially  different,  from  certificates,  declarations, 
or  evidence.  Therefore  you  may  leave  out  those 
words,  for  the  association  does  not  limit  the  meaning 
of  the  word  information,  and  it  will  read,  ''the 
expenses  of  searching  for  and  procnzinff  all  informa- 
tion." I  would  escape  from  the  words  if  I  could, 
because  I  think  they  do  in  this  case  produce  con- 
siderable hardship.  A  vendor  might  not  have  any  of 
the  deeds  in  his  possession.  All  the  deeds  in  a  long 
chain  of  title  might  be  out  of  his  possession,  and  he 
might  be  ignorant  where  every  one  of  them  was.  He 
need  not  make  any  condition  throwing  the  expense 
of  obtaining  them  on  the  purchaser ;  out  when  the 

Surchaser  ssks  for  them  he  might  safely  answer :  ''  I 
on't  know.  If  you  want  the  information,  I  will  get 
it  for  you,  at  your  expense."  If  the  Legislature  had 
carefully  considered  what  they  were  doing,  I  think 
they  would  not  have  made  the  section  quite  so  wide ; 
but  I  cannot  possibly  construe  the  words  so  as  not  to 
apply  to  the  case  before  us — a  case  in  which  the  pur- 
chaser wants  information  where  the  deed  the  root  of 
title  is,  and  the  vendor  says :  '*  Tes,  I  will  get  it  for 
you,  but  you  must  pay  for  it." 

Appeal  dismissed. 

Solicitors,  «7.    Howard    Smith;    Laytotif   Sons,  A 
Lendon, 


From  Chan.  Div.  ^ 

(Lindley,  Lopes,   >  May  1,  2. 

and  Kay,  L.J  J.)  ) 

In  re  Lands  Seoubities  Co.  (Ldcitbd).  (a.) 

Company — Winding  up — Mortgage  of  charges  payable 
quarterly — Mortgage  principal  and  interest  in  arrear 
— Proof  by  mortgagee  as  unsecured  creditor  for  sum  in 
arrear. 

A  company  mortgaged  certain  charges  entitling  the 
mortgagors  to  receive  certain  quarterly  payments,  and 
covenanted  to  pay  to  the  mortgagees  on  the  same  quarter 
days,  in  discharge  of  principal  and  interest  under  the 
mortgage,  sums  eqwU  to  those  payments;  the  under^ 
standing  being  that  so  long  as  the  instalments  were 
regularly  paid  to  the  mortgagees  the  mortgagors  should 
continue  to  receive  the  payments  under  the  charges.  The 
payments  due  under  the  mortgage  having  fallen  into 
arrear,  and  the  mortgagors  being  in  course  of  being 
wound  up. 

Held,  that  the  mortgagee  was  entitled  to  keep  the 
mortgage  as  a  security  for  future  payments  payable 
thereunder,  and  to  prove  in  the  winding  up,  as  for 
money  had  and  received,  for  any  payments  received  by 
the  mortgagors  in  respect  of  the  mortgaged  property  after 
tlie  instalments  due  under  the  mortgage  ceased  to  be  paid. 

Appeal  from  Yaughan  Williams,  J. 

By  a  deed  dated  the  14th  of  May,  1886,  the  Lands 
Securities  Co.  mortgaged  to  the  Norwich  Union  Life 
Insurance  Society,  to  secure  a  sum  of  £38,381  lis.  9d. 
and  interest  thereon,  certain  charges  executed  by  the 

(a.)  Beported  by  B.  0.  Maokbnzib,  Esq.»  Barrister-* 
at*Law# 
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EnoloBore  Commissionen  for  England  nnder  the 
Limited  Owners*  Beeidence  Aots,  1870  and  1871,  and 
the  Improvement  of  Land  Act,  1864 ;  and  by  another 
deed  of  even  date,  made  between  the  same  parties,  to 
secure  the  sum  of  £10,636  Ids.  9d.  ana  interest, 
mortgaged  certain  rate  loan  charges  created  under 
the  Mortgage  Debenture  Act,  1865.  The  principal 
sums  secured  by  the  mortgages  were  repayable  by 
quarterly  instalments,  so  arranged  that  as  each 
quarterly  payment  of  the  charges  comprised  in  the 
mortgages  became  payable  to  me  mortgagors  a  like 
sum  became  payable  by  the  mortg^ors  to  the 
mortgagees.  In  April,  1894,  the  company  went  into 
voluntary  liquidation,  and  in  May,  1894,  the  liquida- 
tion was  oidered  to  be  continued  subject  to  the 
supervision  of  the  court.  At  Lady  Day,  1894,  the 
company  had  received  in  respect  of  the  charges 
already  mentioned  sums  amounting  to  £839  9s.  7d. 
All  previous  instalments  of  the  mortgage  money  and 
interest  had  been  duly  paid,  but  nothing  was  paid  to 
the  Norwich  Union  in  respect  of  the  principal  and 
interest  due  at  Lady  Day,  1894.  The  Norwich 
Union,  as  mortgagees,  afterwards  entered  into 
receipt  of  the  charges  comprised  in  the  mortgages, 
and  claimed  to  be  entitled  to  retain  the  mortgages  as 
security  for  future  payments  thereunder,  and  to  prove 
as  unsecured  creditors  for  the  sum  in  arrear.  The 
Uquidator  having  rejected  the  claim ,  the  Norwich 
Union  took  out  a  summons  asking  for  a  declaration 
that  they  were  entitled  in  accordance  with  their  claim. 
Yanghan  Williams,  J.,  made  the  declaration,  and  the 
liquidator  appealed. 

A,  B.  Kir  by,  for  the  appellant. 

Henry  Terrell,  for  the  respondent  Society,  was  not 
called  upon. 

LiNDLET,  L.J. — I  think  the  order  made  by  the 
learned  judge  is  quite  right.  This  is  a  very  unusual 
case,  in  fact  I  do  not  know  that  I  have  ever  seen  one 
exactly  like  it  before.  The  difficultv  arises  from  the 
nature  of  the  property  mortgaged,  and  from  the 
arrangement  made  for  securing  the  advance.  The 
sum  of  £839  9s.  7d.  is  not  the  rents  of  the  mortgaged 
property.  It  is  the  actual  property  which  forms  the 
mortgage  security.  Apart  from  bankruptcy  or 
winding  up,  what  is  the  position  of  the  mortgagees  ? 
If  the  mortgagors  are  paying  the  instalments 
regularly,  there  is  an  implied  understanding  that 
the  mortgagors  shall  continue  to  receive  the  money  as 
before.  But  the  money  does  not  become  the  property 
of  the  mortgagors,  except  subject  to  the  condition 
that  they  shall  pa)r  the  sum  that  becomes  due  to  the 
mortgagees.  I  ao  not  think  this  mortgage  would 
work  if  it  were  not  so.  I  agree  that  if  all  works 
smoothly  the  mortgagees  cannot  claim  anything  in 
respect  of  those  receipts,  and  that,  I  think,  is  quite 
intelligible.  But  if  the  instalments  are  not  paid,  I 
cannot  conceive  what  answer  there  could  be  to  an 
action  by  the  mortgagees  for  money  had  and 
received.  But  that  is  complicated  by  the  winding  up 
of  the  company,  the  mortgagors,  who  rely  upon  the 
well-known  rule  that  a  secured  creditor  must  elect 
between  his  right  of  proof  and  his  security,  he  cannot 
both  retain  his  security  and  prove  for  his  debt. 
But  that  is  not  what  the  Norwich  Union  claim  to  do. 
They  say,  *'  Tou  have  got  part  of  our  security,  give  it 
up  to  us."  That  is  their  claim,  and  I  do  not  see  any 
answer  to  it. 

Lopes,  L.  J. — ^I  am  of  the  same  opinion. 

Kat,  L.J. — I  am  entirely  of  the  same  opinion.  It 
seems  to  me  that  the  argument  for  the  appellants  is 
based  on  a  confusion  between  this  case  and  the  case 
of  a  claim  by  a  mortgagee  for  back  rents.  It  is  in 
fact  a  claim  for  the  actual  subject  of  the  security, 


those  rents  and  charges  which  become  due  quarterly, 
and  which  the  mort^^igor  receives,  and  is  to  be  allowed 
to  receive  so  long  as  he  pays  the  instalments.  If  he  does 
not  pav  these,  the  mortp^ag^ee  can  at  once  say  to  him, 
'  *  Hand  me  over  that  which  is  my  property  * ' ;  and  if  he 
can  follow  it  in  specie  he  is  entitled  to  get  it  in  specie, 
because  it  is  exactly  that  which  the  mortgagor  has 
assigned  to  him  in  security  for  the  debt  As  he  can- 
not follow  the  actual  coins  received  by  the  mortgagor, 
the  only  remedy  is  to  say  to  the  mortgagor,  **  You 
have  received  part  of  my  security,  and  I  claim  to 
prove  for  that."  The  proof  is  not  a  proof  nnder  a 
covenant  in  the  mortg^ ;  that  is  exactly  what  the 
mortgagee  is  not  tiding  to  do.  He  is  trying  to 
realize  that  part  of  his  seouri^  which  is  the  only  part 
he  can  realize  at  present.  1  agree  that  where  the 
mortgagor  has  kept  down  the  instalments,  then  the 
rent-charges  which  he  has  received  up  to  that  time 
could  not  be  reco,vered  from  him  by  the  mortgagee. 
That  is  not  explicitly  stated  in  the  mortgage,  but  the 
whole  arrangement  seems  to  involve  an  understanding 
that  if  the  mortgagor  does  pay  regulariy  the  mort- 
gaffee  shall  not  reoorer  from  him  the  rent-char^ 
which  have  become  doe  up  to  that  time.  I  think 
the  learned  judge  below  was  quite  right. 

Appeal  dismissed. 

Solicitors,  AshurH,  Morris,  Crisp,  &  Co. ;  Harieup 
dk  Davis. 


March  3,  4,  26. 


From  Chan.  Div.        i 

(lindley,  Kay,  &  A.  L.  f 

Smith,  L.JJ.)  ) 

Liquidation  Estates  Pxtbchasb  Co.  (Limited)  r. 
Willoughby.  (o.) 

Mortgage^Purchase  of  mortgaged  property — Payment 
off  by  purchaser  of  incumbrance — Intention  to  keep 
cUive  incumbrance — Presumption. 

Where  a  purchaser  of  a  property  pays  off  a  mortgage 
on  it  without  showing  an  intention  to  keep  it  cUive,  Ml, 
if  its  continuance  as  an  existing  charge  is  beneficial  to 
him,  it  will  be  treated  in  equity  as  subsisting  unless  an 
intention  to  the  contrary  can  be  in/erred  from  the  terms 
of  the  purchase  deed  or  from  other  legitimate  evidence. 
But  the  opportunity  of 'making  a  very  doubtful  claim 
against  third  parties  is  not  such  a  benefit  as  is  meant  in 
this  enundcUion  of  tlie  doctrine.  Further,  if  an  itUen^ 
tion  to  keep  alive  a  charge  on  property  is  inconsistent 
with  the  real  intention  of  the  parties  to  the  deed  by 
which  the  property  was  assigned  to  the  purchaser,  tie 
charge  cannot  be  treated  as  still  subsisting  simply 
because  the  purchaser  afterwards  finds  it  would  ham 
been  better  for  him  to  have  kept  the  charge  alive. 

So  held,  by  lindley  and  A.  L.  Smith,  L.JJ.  (Kay, 
L.J.,  dissenting),  affirming  the  decision  o/ North,  J. 

Toulmin  v.  Steere,  3  Mer.  210,  queslioned. 

Appeal  from  a  decision  of  North,  J. 

The  facts  of  the  case,  as  stated  in  the  written 
judgment  of  Kay,  L.J.,  were  as  follow. 

On  the  20th  of  June,  1888,  E.  J.  Walker,  havinf 
contracted  to  purchase  a  business  for  £502,000,  a§^reed 
with  the  defendant  Willoughby,  Lord  Henry  Banlet 
and  Kennedy  to  borrow  from  them  respectively 
£10,000,  £9,000,  and  £6,000,  for  which  he  gave  them 
a  charge  upon  all  his  interest,  present  and  fatore,  in 
his  contract.  For  these  loans  the  lenders  were  to 
receive  a  bonus  equal  to  their  ren>ective  advances. 

In  January,  1889,  Walker  sold  the  business  to  a 
joint-stock  company  for  £850,000. 

(a.)  Beported  by  W.  Shalloross  €K)ddabd,  Esq., 
Barrister-at«Law. 
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Kennedy's  olaim  against  Walker  was  £12,000.  On 
the  2lBt  of  September,  1888,  Kennedy  mortoaged  his 
interest  to  Norton  for  £6,200.  Notice  of  this  charge 
was  at  once  given  to  Walker.  In  April,  1889,  £5,122 
was  paid  by  Walker's  direction  to  Kennedy,  and  in 
June,  1890,  property  worth  £5,000  was  in  like 
manner  transferred  to  Kennedy,  thus  reducing  his 
claim  against  Walker  to  £1,878.  In  the  meantime 
Kennedy  had  mortgaged  his  equity  of  redemption  to 
Lord  Windsor,  and  in  December,  1890,  this  mortgage 
was  transferred  to  Forrest  as  his  trustee.  This  was 
confirmed  by  Kennedy  in  1891. 

On  the  17th  of  March,  1893,  a  deed  was  executed 
whereby,  after  reciting  the  above-stated  facts  and 
that  Lord  Windsor  had  agreed  to  sell  to  the  Capital 
PmanoeCo.  for  £6,000  {inter  alia),  "all  the  interest 
of  the  said  Lord  Windsor,  or  of  the  said  John  Norton, 
of  and  in  the  premises  comprised  in  and  charged  by 
the  said  instrument  of  20th  June,  1888,"  and  that 
Norton  concurred  on  the  terms  that  he  should 
receive  £1,000  out  of  the  £6,000  *'  as  the  consideration 
for  the  sale  and  assignment  of  "  his  **  rights,  benefits, 
and  interest,"  and  reciting  that  the  Capital  Co.  had 
paid  to  Lord  Windsor  £4,000,  and  that  the  Liquida- 
tion Co.,  who  were  plaintiffs  in  this  action,  would  pay 
the  balance  of  the  £6,000,  it  was  witnessed  that 
Norton,  "at  the  request  of  Lord  Windsor,  and  in 
ren>ect  of  his  rights,  powers,  benefits,  and  interests 
under  the  said  agreement  of  the  21st  of  September, 
1888,"  assigned,  and  Lord  Windsor  and  Forrest  as  his 
trustee  assigned,  and  the  Capital  Co.  released  and  con- 
firmed to  the  plaintiff  company,  all  their  "  estate  and 
interest  of  and  in  the  interest  formerly  of  Kennedy  in 
or  under  the  agreement  of  the  20th  of  June,  1888,  and 
the  moneys  and  bonuses  thereby  secured  "  absolutely. 
Then  followed  a  provision  that  if  Norton  or  Lord 
Windsor  had  a  power  of  sale,  such  power  should  be 
exercised  by  that  deed. 

Lord  Windsor  had  a  power  of  sale,  and  the  deed 
accordingly  took  effect  as  an  exercise  of  the  power  so 
far  as  he  was  concerned.  But  Norton  had  no  such 
power,  and  the  question  was  whether  this  deed 
operated  as  a  transfer  of  his  mortgage  or  only  as  a 
release  of  his  interest  in  the  fund  charged. 

In  June,  1889,  Willoughby  brought  an  action 
against  Lord  Henry  Faulet,  Kennedy,  Walker,  and 
others  to  realize  his  security.^  Norton  was  not  made 
a  party  to  that  action.  In  January,  1891,  a  decree 
was  made  for  an  account  of  what  was  due  to  the  three 
mortgagees.  Lord  Henry  Paulet,  Willoughby,  and 
Kennedy,  and  of  their  respeotiYe  receipts. 

In  that  action  a  considerable  sam,  part  of  the  fund 
mortgaged  by  Walker,  was  paid  into  court,  and  was 
still  there.  By  order  of  the  court  that  sum  was  to  be 
applied  in  payins^  Lord  Henry  Paulet  and  Willoughby, 
so  as  to  make  them  equal  to  Kennedy,  before  any- 
thing more  was  paid  in  respect  of  Kennedy's  share, 
and  this  the  fund  was  barely  sufficient  to  do,  so 
that  no  part  would  go  to  those  who  represented 
Kennedy. 

The^  plaintiffs  in  their  present  action  claimed  to 
stand  in  the  shoes  of  Norton,  and  to  share  rateably  in 
that  fund.  Two  answers  were  given  to  their  claim : 
first,  it  was  denied  that  the  present  plaintiffs  had  any 
transfer  of  Norton's  mortgage ;  and  secondly,  it  was 
urged  that  the  payments  to  Kennedy  were  with 
Norton's  sanction,  and  were  consequently  good  against 
the  plaintifiEs  as  assigns  from  him. 

The  question  was  whether  Norton's  mortgage  was 
to  be  treated  as  subsisting  for  the  benefit  of  tke  plain- 
tiffs as  his  assigns,  or  whether  that  mortgage  was 
merged  and  extinguished  by  the  deed  of  the  17th  of 
March,  1893. 

North,  J.,  held  that  the  mortgage  could  not  be 
treated  as  subsisting  for  the  benefit  of  the  plaintiffs. 


The  plaintiffs  appealed. 

Swinfen  Eady,  Q>0.^  and  Dauney,  for  the  appel- 
lants, referred  to  Thome  v.  Cann,  [1895]  A.  C.  11, 
43  W.  B.  Dig.  121,  and  Stevens  v.  Mid-HanU  Railway, 
21  W.  R.  858,  L.  R.  8  Ch.  App.  1064. 

Vernon  R.  Smithy  Q,C.,  and  W.  C.  Druce;  Edward 
Ford,  Herbert  Brown,  Peterson,  and  Abinger,  for  the 
respondents. 

Sunn/en  Eady,  Q,C,,  replied. 

Cur,  adv,  vuU, 

March  26. — Lindley,  L.J.,  read  a  judgment,  in 
which  A.  L.  Smith,  L.J.,  concurred.  After  stating 
the  facts,  his  lordship  continued  as  follows : — 
There  is  no  doubt  that  the  deed  of  the  17th  of 
March,  1893,  was  intended  to  transfer  and  did 
transfer  to  the  plaintiffs  all  Norton's  interest  in  the 
security  of  June,  1888.  But  the  question  is  whether 
the  interest  so  transferred  was  transferred  in  order  to 
be  extinguished,  so  that  the  plaintiffs  might  obtain 
Kennedy's  interest  in  the  security  of  June,  1888,  free 
from  incumbrances ;  or  whether  Norton's  interest  was 
so  transferred  as  to  enable  the  plaintiffs  to  treat  that 
interest  as  still  subsisting,  so  as  to  confer  upon  them 
rights  against  third  parties  which  Lord  Windsor  and 
Forrest  could  not  confer.  The  answer  to  this 
question  depends  upon  the  intention  of  the  parties  at 
the  time,  and  that  mtention  must  be  found  from  the 
terms  of  the  deed  and  the  circumstances  under  which 
it  was  executed.  The  fact  that  Norton  assigned  his 
interest,  and  that  the  Capital  and  Finance  Co. 
released  theirs,  is  relied  upon  by  the  plaintiffs  as 
showing  that  Norton's  assignment  was  not  intended 
to  operate  as  a  release ;  but  the  interests  of  Norton 
and  of  the  Capital  and  Finance  Co.  were  of  such 
different  characters  that  the  use  of  different  operative 
words  to  dispose  of  them  is  easily  accounted  for. 
Moreover,  Norton  assigned  as  mortgagee,  and  it 
seems  to  have  been  thought  that  he  hsd  or  might  have 
had  a  power  of  sale.  Under  those  circumstances  I 
cannot  think  the  argument  based  on  the  above- 
mentioned  difference  of  language  in  the  operative 
words  at  all  conclusive.  We  must  look  furtner  and 
see  what  the  real  object  of  the  parties  was.  The 
law  upon  this  subject  was  laid  down  by  the  late 
Master  of  the  Rolls  in  Adams  v.  Angell,  25  W.  B.  139, 
5  Ch.  D.  634,  as  foUows :  **  If  a  charge  is  paid  off  by 
a  tenant  for  life,  without  any  expression  of  his 
intention,  it  is  well  established  that  he  retains  the 
benefit  of  it  against  the  inheritance.  Although  he 
has  not  declared  his  intention  of  keeping  it  alive,  it 
is  presumed  that  his  intention  was  to  keep  it  alive, 
because  it  is  manifestly  for  his  benefit.  On  the  other 
hand,  when  the  owner  of  an  estate  in  fee  or  in  tail 
pays  off  a  charge,  the  presumption  is  the  other  way ; 
but  in  either  case  the  person  paying  off  the  charge 
can,  by  expressly  declaring  his  intention,  either 
keep  it  alive  or  destroy  it.  If  there  is  no  reason  for 
keeping  it  alive,  then,  especially  in  the  case  of  an 
owner  in  fee,  equity  will,  in  the  absence  of  any 
declaration  of  his  intention,  destroy  it;  but 
if  there  is  any  reason  for  keeping  it  alive, 
such  as  the  existence  of  another  incumbrance, 
equity  will  not  destroy  it.  So,  in  the  case  of  a  pur- 
chase, there  is  no  doubt  that  the  purchaser  who  pays 
off  a  charge,  though  merely  equitable,  may  have  it 
assigned  to  a  trustee  for  himself,  and  it  will  protect 
him  against  mesne  incumbrances  if  there  are  any.  So 
also  it  is  admitted  that  if,  without  going  through  the 
ceremony  of  the  assignment  of  an  equitable  charge — 
an  assignment  which  reaUy  passes  nothing — a  declara- 
tion is  mserted  in  the  deed  that  the  charge  shall  be 
treated  as  remaining  on  foot  for  the  purpose  of  pro- 
tecting the  purchaser  against  mesne  incumbrances, 
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then  the  charge  is  treated  as  remaming  on  foot,  and 
protects  him.  The  intention,  therefore,  if  expressed, 
governs  the  case;  bat  if  no  intention  is  expressed, 
then  Toulmin  t.  Steere,  3  Mer.  210,  says  that  the 
incumbrance  which  is  paid  off  is  merged,  and  the 
subsequent  incumbrancers  let  in."  According  to  this 
statement,  a  purchaser  who  pays  off  a  charge  must 
show  an  intention  to  keep  it  alive  if  he  wishes  to 
prevent  its  merger.  Such  an  intention  was  shown  in 
that  case  and  also  in  Thome  v.  Cann*  EEaving  regard 
to  this  decision,  it  is  perhaps  now  safe  to  go  a  Httle 
further,  and  to  say  that  where  a  purchaser  of  a  pro- 
perty pays  off  a  char^  on  it  without  showing  an 
intention  to  keep  it  ahve,  still,  if  its  continuance  as 
an  existing  cha^e  is  beneficial  to  him,  it  will  be 
treated  in  equity  as  subsisting,  unless  an  intention  to 
the  contrary  can  be  inferred  from  the  terms  of  the 

Surchase  deed  or  from  other  legitimate  evidence.  I 
o  not,  however,  think  that  the  opportunity  of 
making  a  very  doubtful  claim  against  third  parties  is 
such  a  benefit  as  is  meant  in  such  an  enunciation  of 
the  doctrine  under  consideration.  I  am  not  aware  of 
any  case  which  shows  that  it  is.  But,  further,  I  take 
it  to  be  clear  that  if  an  intention  to  keep  alive  a 
charge  on  property  is  inconsistent  with  the  real 
intention  of  the  parties  to  the  deed  by  which  the  pur- 
chaser of  the  property  takes  an  assignment  of  it,  such 
charge  cannot  he  treated  as  still  subsisting  simply 
because  the  purchaser  afterwards  finds  that  it  would 
have  been  better  for  him  to  have  kept  the  charge 
alive.  That,  in  my  opinion,  is  the  case  here.  The 
speculative  character  of  Norton's  claim  against  the 
other  lenders,  the  absence  of  all  allusion  to  the 
existence  of  any  such  claim,  the  absence  of  any  assign- 
ment of  his  debt,  the  ignorance  we  are  in  even  now  of 
the  amount  due  to  him  (for  it  is  admitted  that  £6,200 
is  not),  the  recital  of  the  agreement  with  Lord  Windsor, 
and,  lastly,  the  unusual  clauses  which  follow  the 
Juibendum,  lead  me  to  the  conclusion  that  it  was  intended 
to  extinguish  Norton's  daim,  and  not  to  keep  it  alive 
except  in  the  event  of  the  plaintiffs  failing  to  obtain 
a  good  title  under  a  valid  power  of  sale.  In  that 
event  no  doubt,  as  Kennedy  would  have  a  right  to 
redeem,  both  Norton's  and  Lord  Windsor's  charges 
would  have  to  be  treated  as  subsisting.  What  the 
plaintiffii,  however,  wanted  was  to  purchase  Kennedy's 
mterest  free  from  incumbrances  under  a  power  of 
sale.  The  redtals  show  that  the  real  transaction  was 
a  Side  by  Lord  Windsor  under  his  power,  but  £1,000 
of  tiie  purchase  money  was  to  be  paid  to  Norton  to 
get  ria  of  his  claim.  The  plaintiffii  have  got  exactly 
what  they  expected  and  what  they  intended  to  buy, 
and  they  are  not  entitled  now  to  treat  Norton's 
charge  as  a  subsisting  charge.  If,  indeed,  there  were 
some  unknown  mesne  incumbrancer  who  would  be  let 
in  as  a  first  incumbrancer  if  Norton's  charge  were 
not  treated  as  subsisting,  it  may  be  that,  notwith- 
standing Toulmin  v.  Steere^  it  could  be  so  treated. 
But  why  P  Because  in  that  case  the  purchaser  would 
not  have  got  what  he  bargained  for — ^namely,  the 
property  free  from  incumbrances,  and  it  would  be 
manifestly  unjust  to  allow  a  third  party  to  avail  him- 
self of  Hne  terms  of  a  deed  to  whion  he  is  a  stranger, 
in  order  to  defeat  the  real  intentions  of  the  parties  to 
it.  It  is  on  this  ground  that  the  courts  have  gone  a 
long  way,  and  very  properlv,  to  prevent  a  second  or 
thira  incumbrancer  from  obtaimnfi;  a  priority  by  a 
mere  accident,  and  at  the  expense  of  other  people  who 
never  intended  to  benefit  him — see,  for  example, 
PhUlipa  V.  Outteridge,  4  De  G.  &  J.  631,  and  Ander- 
son  V.  Fignet,  21  W.  E.  150,  L.  B.  8  Ch.  App. 
180. 

This,  however,  is  not  a  case  in  which  the  charge  is 
wanted  for  any  such  purpose,  and  to  treat  Norton's 
charge  as  still  subsisting  under  the  circumstances  of 


this  case  would  be  to  stretch  the  equitable  doctrines 
to  which  I  have  sJluded  much  too  far. 

I  am  of  opinion  that  the  decision  appealed  from  is 
correct,  and  that  the  appeal  therefore  ought  to  be 
dismissed  with  costs. 

Kay,  L.J.,  after  stating  the  facts  as  above  set  out, 
continued  as  follows : — I  was  struck  at  first  with  the 
second  defence ;  but  there  is  no  evidence  that  Norton 
sanctioned  or  knew  of  these  payments.  Norton  was 
in  court  at  the  trial  of  this  action,  but  was  not  called 
as  a  witness  by  either  side.  The  plaintiffii  alleged  in 
their  pleadings  that  Norton  had  sanctioned  these 
payments,  and  at  first  it  seemed  to  me  that  they 
ought  to  prove  this  allegation;  but  on  consideration 
I  am  of  opinion  that  the  burthen  of  this  proof  was 
entirelv  on  the  defendants.  The  case  must  therefore 
be  dealt  with  as  though  Norton  was  ignorant  of  the 

Sayments  made  by  Walker  to  Kennedy,  and  must 
epend  upon  the  decision  of  the  first  of  the  two  points 
I  have  mentioned — namely,  Is  Norton's  mortgage  to 
be  treated  as  subsisting  for  the  benefit  of  the  plain- 
tiffd  as  his  assigns  ?  Or  was  that  mortgage  merged 
and  extinguished  by  the  deed  of  1893  ? 

No  express  intention  to  keep  the  mortgage  alive 
appears  on  the  face  of  the  instrument.  The  debt  due 
to  Norton  is  not  in  terms  assigned,  as  in  the  case  of 
an  ordinary  transfer.  But  Norton  does  not,  like  the 
Capital  Co.,  release  his  debt.  On  the  contrary,  he 
assigns,  in  the  largest  terms,  all  his  '*  rights,  powers, 
benefits,  and  interests."  This  does  seem  inoonsistent 
with  an  intention  to  release  and  merge  his  charge.  If 
that  were  all  that  was  intended,  a  simple  rdease 
would  have  been  sufficient.  Norton  would  hardly 
have  assigned  his  '*  rights,  powers,  benefits,  and 
interests"  unless  the  parties  mtended  the  plaintiffii 
to  have  the  use  and  advantage  of  these. 

In  many  cases  where  no  actual  intention  to  keep  a 
mortgage  debt  on  foot  could  be  discovered,  the  Court 
of  Chancery  has  refused  to  treat  it  as  merged  where 
its  existence*  was  necessary  for  the  prot^tion  of  a 
bond  fide  purchaser.  In  Toulmin  v.  Steere  the  pur- 
chaser of  an  estate  paid  off  two  mortgages  with  part 
of  the  purchase  money,  and  the  owner  of  those  mort- 
gages joined  in  the  conveyance.  There  was  an 
incumbirance,  subsequent  to  one  of  those  mortgages 
but  prior  to  the  other,  of  which  the  purchaser  had 
constiructive  notice.  There  was  no  evidence  of  an 
intuition  by  the  purchaser  to  keep  the  first  mortgage 
alive,  and  Sir  W.  Grant  (the  Master  of  the  Bolls)  h^ 
that  it  was  merged  for  the  benefit  of  the  unpaid 
incumbrancer. 

This  case  has  been  much  criticized,  and  I  do  not 
think  would  be  so  decided  if  the  question  arose  now 
for  the  first  time. 

Take,  for  example,  Phillips  v.  Outteridge,  Two 
mortgagees  and  the  executor  of  the  mortgagor  joined 
in  a  mortgage  for  £1,200,  part  of  whi^,  the  dead 
stated,  was  to  be  applied  in  paying  off  £400  due  on 
one  mortgi^,  and  £300  due  on  the  the  otho*.  The 
mortgage  debts  were  not  assi^^ned.  The  mortgaffeea 
assignea,  and  the  executor  assigned  and  confirmed  to 
the  new  mortgagee  the  property  which  was  leasehold 
and  all  their  respective  estates  and  interests  therein. 
There  was  no  intention  to  keep  the  mortgage  aUve 
expressed,  and  the  form  of  the  deed  was  rather 
against  such  intention.  But  though  Knight-Brooe, 
L.J.,  in  his  judgment,  said  that  the  deed  was  so  con- 
structed as  to  render  it  possible  that  the  paymoit  to 
the  original  mortgagees  extinguished  the  mortgage 
debts,  uie  intention  to  preserve  the  priority  of  ukom 
debts  over  charges  created  by  the  will  of  the  mort- 
gagor was  indubitable.  This  conclusion  was 
obviously  nothing  but  a  presumed  intention  from  the 
fact  that  the  existence  of  those  mortgages  was  impor- 
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tant  to  protect  the  new  mortgagee  against  the  charges 
created  by  the  will. 

In  Adams  v.  Angdl  the  Master  of  the  Bolls  (Sir 
Qeoige  Jessel)  said  that  where  the  owner  of  an  estate 
in  fee  or  tail  pays  off  a  charge  the  presumption  is 
that  he  does  not  mean  to  keep  it  alive,  but  by  ex- 
pressly dedaiing  his  intention  ne  may  either  keep  it 
alive  or  destroy  it.  ''If  there  is  no  reason  for  keep- 
ing it  alive,  then,  especially  in  the  case  of  an  owner 
in  fee,  canity  will,  in  the  absence  of  any  declaration 
of  his  intention,  destroy  it.  But  if  were  is  any 
reason  for  keeping  it  alive,  such  as  the  existence  of 
another  incnmoranoe,  equity  will  not  destroy  it.  .  .  • 
The  intention,  therefore,  if  expressed,  governs  tlie 
case ;  bnt  if  no  intention  is  expressed,  then  TotUmin 
V.  Steere  says  that  the  incumbrance  which  is  paid  off 
is  merged.''  Sir  George  Jessel  treats  the  existence  of 
another  incumbrance  as  one  reason,  but  savs  if  tiiere 
is  any  reason  such  as  that  the  court  will  treat  the 
mortgage  as  subsisting. 

In  Thome  v.  Cann  Sie  case  of  TouJmin  v.  Steere  was 
mentioned  as  having  been  criticized,  but  it  was  not 
overruled.  Lord  iS^Kmaghten  stated  the  law  thus : 
"  Nothing,  I  think,  is  better  settled  than  this — ^that 
where  the  owner  of  an  estate  pays  charges  on  the 
estate  which  he  is  not  personally  liable  to  pay,  the 
question  whether  those  charges  are  to  be  considered 
as  extinguished  or  as  kept  alive  for  his  benefit  is 
simply  a  question  of  intention.  You  may  find  the 
intoition  in  the  deed,  or  you  may  find  it  in  the  cir- 
cumstances attending  the  transaction,  or  you  may 
presume  an  intention  from  considering  whether  it  is 
or  is  not  for  his  benefit  that  the  charge  should  be  kept 
on  foot." 

The  purchasers  paid  £1,000  for  Norton's  concur- 
rence. The  words  are  lar^e  enouffh  to  pass  any 
claim  of  Norton  against  the  fund.  Then  is  there,  in 
the  language  of  Sir  George  Jessel,  any  reason  for 
keeping  Norton's  charffe  alive?  Considering,  in 
Lonl  Maonaghten's  woi^s,  whether  it  is  for  the  l^efit 
of  the  purchaser  to  do  so,  must  the  intention  to  keep 
it  alive  be  presumed  ? 

If  a  chiurge  were  to  be  discovered,  next  after 
Norton's  and  before  that  of  Lord  Windsor,  would 
Norton's  debt  be  treated  as  merged  ?  In  my  opinion 
it  would  not.  It  cannot  be  treated  as  alive  for  one 
purpose  of  benefit,  and  yet  extinguished  as  regu^ 
another.  In  the  circumstances  of  this  case  tliere  is  a 
material  advantage  to  the  plaintiffs,  who  are  pur- 
chasers for  value,  m  treating  the  debt  as  subsisting, 
and  I  cannot  discover  any  reason  to  prevent  them 
from  invoking  this  doctrine  of  equi^  in  their  favour. 
If  Norton  did  not  sanction  the  payments  to 
Kennedy,  Norton  at  the  date  of  the  assignment  in 
1803  had  a  claim,  to  the  extent  of  the  debt  owing 
to  him  by  Kennedy,  upon  the  fund  which  is  now  in 
court  in  the  other  action,  to  share  rateably  in  the 
proportion  of  Kennedy's  original  claim  with  Wil- 
loughby  and  Lord  Henry  Paulet.  This  right  or 
benefit  he  assigned.  If  ^Kennedy  had  not  such  a 
right,  it  would  obviously  be  for  the  benefit  of  the 
purohaser  to  keep  Norton's  right  alive.  Willoughby 
and 'Lord  Henry  Paulet  are,  I  assume,  innocent  of 
any  participation  in  Walker's  wrong-doing  by  the 
payment  he  made  to  Kennedy.  But  Norton  must  be 
treated  as  equally  innocent,  and  they,  altiiough  they 
knew  of  bis  charge,  would  not  make  Norton  a  party 
to  their  action  ajg^ainst  Walker,  in  which  the  fund 
remaining  was  ultmiately  secured  in  court.  I  cannot 
see  that  Willoughby  and  Lord  Henr^  Paulet,  or  those 
who  represent  him,  have  any  oqmty  to  rebut  this 
daim  in  the  name  of  Norton. 

On  the  whole,  I  think  there  was  a  strong  reason  in 
1893  for  keeping  alive  Norton's  debt,  and  that  there 
was  a  benefit  to  the  plaintiffs  in  so  doing  which  would 


justify  a  presumption  of  their  intention  to  keep 
Norton's  debt  in  existence. 

Norton's  daim  against  the  fund  in  court  in  WiU 
louqhhy  v.  Paulet  would  pass  by  his  assignment  in 
1893  to  the  plaintiffs,  and  I  cannot  see  that  this 
should  be  treated  as  merged. 

I  therefore  differ  with  reluctance  from  the  judgment 
of  the  other  members  of  this  court. 

Appeal  dismiesed. 

Solicitors,  Howard  Bumney ;  Dawson,  BenneU,  A 
Dawson;  Crawshaw  A  Co.;  G,  S.  <fc  ff,  Brandon; 
Mason,  Edwards,  &  Mason;  W.  Stopher. 


W^  Ootttt  of  9tt0t(ce. 
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April  23,  24,  25,  28 ;  May  21. 

In  re  HoBSON. 
Baluson  V,  HoBSON.  (a.) 

Mortgage  of  land  in  Yorkshire  by  deposit  not  registered 
— Subsequent  mortgage  by  deed  registered — Priority — 
Actual  fraud— Yorkshire  Begistries  Act,^lSS4^  (47  <fc 
48  Vict,  c.  6),  ss.  3,  7,  14. 

The  expression  '*  actual  fraud  "  used  inT section  14  of 
the  Yorkshire  Begistries  Act,  1884,  ^sneans  fraud  in  the 
ordinary  popular  acceptation  of  the  term, 

A,  aded  as  solicitor  on  behalf  of  B,  in  arranging  that 
D,  should  deposit  with  a  bank  the  deeds  relating  to 
certain  property  in  Yorkshire  for  the  purpose  of  tn- 
demnifying  B,  against  an  overdraft  at  the  bank.  The 
deposit  was  made,  but  not  register^.  Subsequently  A. 
took  from  D,  a  mortgage  by  deed  of  the  same  property, 
and,  having  registered  such  mortgage,  claimed  priority 
against  the  mortgage  by  deposit  to  the  prejudice  of  B. 

Held,  thcU  if  A,*s  daim  to  priority  were  allowed  he 
would  be  guilty  of  adual  fraud  towards  B.,  and  that 
consequently  he  ought  not  to  obtain  such  priority. 

This  was  an  application  made  by  simmions  on 
behalf  of  W.  0.  Davies,  one  of  the  executors  of  the 
will  of  the  late  defendant,  Evan  Thomas,  deceased, 
asking  (1)  whether,  as  between  the  executors  of  the 
will  of  the  said  Evan  Thomas,  deceased,  the  defen- 
dants W.  P.  Home,  F.  Miers,  J.  G.  Metcalfe,  the 
National  Provincial  Bank  of  England  (Limited),  and 
T.  E.  Jones,  the  said  bank  and  the  saidT.  E.  Jones 
were  respectively  or  whether  either  of  them  was 
entitled  to  any  and  what  charge  upon  the  sum  of 
£1,384  deposited  in  the  Leeds  branch  of  the  said 
bank,  bei^  the  proceeds  of  the  sale  of  property  which 
belonged  to  the  defendant  J.  G.  Metcalfe  and  the 
deceased  defendant  J.  M.  Buckley;  and  (2)  if  the 
said  bank  and  the  said  T.  E.  Jones  were  respectively 
entitled  to  any  such  charge,  which  charge  had 
priority. 

The  point  raised  by  the  summons  turned  upon 
the  construction  of  the  Yorkshire  Begistries  Act, 
1884. 

The  facts  are  very  fully  stated  in  the  judgment  of 
Stirling,  J. 

Brvn  Boberts,  for  W.  0.  Davies,  the  applicant, 
stated  the  facts. 

Maclecd,  for  the  bank,  left  the  matter  to  the 
court ;  the  bank  having  the  personal  liability  of  the 
trustees. 

Younger,  for  J.  G.  Metcalfe. 

(a.)  Reported  by  W.  SooiT  Thompson,  Esq.,  Bar- 
rister-at-Law. 
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ffa^ing$f  Q,  C,  and  Adam$,  for  W.  P.  Home  and 
F.  Mien,  the  sorviving  tnutees. — Upon  the  evidence 
we  submit  that  the  bank  had  a  charge  upon  the 
property,  and  Jones  knew  of  it,  and  so  under  the 
law  before  the  Act  of  1884  he  could  not  have  gained 
priority  by  registering.  Farther,  we  submit  that 
the  Act  of  1884  does  not  help  him,  for,  in  the  first 
place,  this  being  a  security  created  by  mere  deposit 
of  title  deeds  without  any  memorandum  of  deposit  is 
not  within  that  Act ;  and,  secondly,  if  it  is  within  the 
Act  still  the  14th  section  will  not  apply,  tor  to  allow 
Jones  priority  would  be  to  enable  him  to  commit  an 
actual  fraud  within  the  proviso  at  the  end  of  that  sec- 
tion. 

They  referred  to  White  v.  Neayhn^  11  App.  Cas. 
171,  34  W.  E.  Dig.  186;  Holland  v.  Hart,  19  W.  R. 
962,  L.  B.  6  Ch.  App.  678;  Blades  ▼.  Blades,  1  Eq. 
Cas.  Abr.  358 ;  Le  Neve  v.  Le  Neve,  2  Wh.  &  Tu.  p. 
26,  and  the  definition  of  dolus  malus  by  Labes  therein 
referred  to. 

ffughes,  for  T.  E.  Jones. — On  the  facts  we  say 
that  Metcalfe  and  Buckley  withdrew  from  the 
arrangement,  and  gave  notice  to  that  effect  to  the 
bank  shortly  after  they  signed  the  letters  of  the  12th 
of  June,  1888.  These  letters  were  so  signed  only 
upon  Uie  terms  that  a  sum  of  £400  should  be  paid  to 
Mrs.  Buckley  and  Mrs.  Metcalfe,  which  sum  was 
never  paid.  But  even  if  it  is  held  that  the  bank  did 
obtain  a  security  by  the  deposit  of  the  deeds,  they  are 
not  entitled  to  priority  agamst  us,  for  the  bank  has 
never  registereatheir  security.  The  rule  laid  down 
in  Sumpter  v.  Cooper,  2  B.  &  Ad.  223,  that  mort- 
gages by  mere  deposit  of  deeds  do  not  require  to  be 
registered  has  been  altered  by  the  Act  of  1884. 
Further,  we  say  that  Mr.  Jones  has  not  been  guilty  of 
any  fraud  which  would  postpone  him  to  the  bank. 
He  disclosed  to  Mr.  Evan  Thomas  everything  con- 
cerning the  mortgage  by  Mr.  Buckley  to  himself,  and 
has  been  guilty  of  no  breach  of  duty. 

Hastings,  Q.C,  replied. 

Stirling,  J.— This  is  a  summons  to  deteroune  a 
question  of  priorities  between  certain  incumbrances 
on  Uie  share  of  James  Mordaunt  Buckley,  deceased,  on 
a  property  called  the  '*  Ley  lands,"  in  Leeds. 

I^othwithstanding  the  nature  of  the  questions 
raised,  all  parties  are  desirous  that  it  should  be  decided 
on  the  summons,  and  on  the  materials  now  before  me. 
The  order  will  be  prefaced  by  a  submission  by  all 
parties  that  the  question  sl^uld  be  decided  as  if  an 
action  had  been  brought  and  were  now  being  tried. 

The  action  is  one  for  administration  of  the  estate  of 
Frederick  Hobson,  whose  will  was  proved  so  far  back 
as  1863.  Judgment  was  ffiven  in  the  action  in  1866, 
and  it  was  thereby  declared  that  the  trusts  of  the  will 
ought  to  be  carried  into  effect.  On  the  10th  of  July, 
1883,  three  gentlemen,  Evan  Thomas,  William  Pybus 
Home,  and  Frederick  Miers,  were  appointed  trustees, 
and  on  the  2nd  of  August,  1884,  the  conduct  of  the 
proceedings  was  siven  to  them.  Part  of  the  trust 
property  consistea  of  the  Leeds  Times  newspaper, 
which  was  carried  on  by  the  trustees  under  trusts  in 
that  behalf  contained  in  the  testator's  will.  For  the 
purposes  of  the  newspaper  £2,000  had  been  raised  by 
a  mortgage  on  the  premises  where  the  paper  was 
printed  and  published,  and  on  the  24th  of  February, 
188d,  an  order  was  made  on  the  application  of  the 
trustees  giving  them  liberty  to  raise  a  reserve  fund  to 
provide  for  and  indemnify  them  against  liability  in 
respect  of  the  sum  of  £2,000  by  accumulating  the 
sum  of  £150  annually  out  of  the  profits  arising  from 
the  business,  and  they  were  to  be  at  liberty  to  pay 
such  moneys  into  court  to  the  credit  of  **  the  mort- 
gage redemption  account."    Li  1888  much  discussion 


took  place  between  the  trustees  and  their  beneficiaries 
as  to  the  propriety  of  reducing  the  price  of  the  paper 
to  one  penny.  The  beneficiaries  were  Mrs.  Metcaue, 
wife  of  Bev.  J.  G.  Metcalfe,  and  her  children ;  Mrs. 
Buckley,  wife  of  Mr.  J.  Mordaunt  Buckley,  and  her 
children ;  and  Mrs.  Minors  and  her  mortgagee,  Mr. 
Paley ;  of  these  Mrs.  Metcalfe  and  Mrs.  Bucuey  and 
their  respective  husbands  were  strongly  in  favour  of 
the  proposed  reduction,  wlule  Mrs.  Minors  and  her 
mortgagee  would  have  nothing  to  do  with  it.  On  the 
12th  of  June,  1888,  a  meeting  was  held  of  persons  who 
were  favourable  to  the  change.  It  was  attended  by 
Mr.  W.  P.  Home,  one  of  the  trustees,  and  Mr.  Hoppa, 
a  solicitor  of  the  firm  of  Hopps  &  Bedford,  who  acted 
as  solicitors  of  Mr.  Home  and  also  for  Mr.  and  Mrs. 
Metcalfe.  Mr.  Evan  Thomas  was  not  present  at  that 
meeting,  but  he  was  upon  that  occasion  and  at  other 
meetings  represented  by  Mr.  T.  E.  Jones,  his  solicitor. 
Mr.  Jones  also  acted  as  solicitor  for  Mr.  J.  M.  Buckley, 
who  himself  attended.  The  Bev.  J.  G.  Metcalfe  was 
also  present.  Minutes  of  {proceedings  were  taken  by 
Mr.  Jones,  and  of  these  minutes  the  aocuraoy  is  not 
really  in  dispute.    On  tiie  same  day,  the  12th  of  Jane, 

1888,  Mr.  Hopps  wrote  to  Messrs.  Metcalfe  and  Backley 
respectively  identical  letters  asking  them  whether 
they  were  willing  to  lodge  at  the  bank  their  title 
deeds  of  the  Leylands  property  in  order  that  the 
trustees  under  the  will  of  the  testator,  F.  Hoi -sod, 
migfht  be  guaranteed  against  loss  in  continuing  the 
business  of  the  said  testator ;  and  on  the  same  day 
Messrs.  Metcalfe  and  Buckley  wrote  to  Mr.  Hopps  in 
reply  thereto  to  the  effect  that  they  assented  to  the 
deeds  being  so  lodged  with  the  bank. 

This  being  done,  an  application  was  made  to  the 
court  to  sanction  the  alteration,  and  on  the  18th  of 
July,  1S88,  an  order  was  made  in  the  action,  of  which 
the  concluding  part  is  that  the  trustees  be  at  liberty 
to  borrow  from  their  bankers,  the  Leeds  branch  of 
the  National  Provincial  Bank  of  England  (Limited), 
on  the  security  of  the  testator's  estate  and  of  the 
guarantee  of  the  defendants  J.  G.  Metcalfe  and 
James  Mordaunt  Buckley  (which  guarantee  the  said 
defendants,  by  their  counsiBl,  undertook  to  give  to 
the  said  bcuik),  a  sum  not  exceeding  £1,300  at  a  rate 
of  interest  not  exceeding  5  per  cent,  per  annum. 

It  is  observable  that  nothing  is  said  as  to  the  natnre 
of  Uie  guarantee  which  Messrs.  Metcalfe  and  Buckley 
are  to  give.  If  the  order  alone  be  regarded,  the 
guarantee  would  naturally  be  taken  to  be  a  personal 
guarantee,  but  there  is  nothing  inconsistent  with  the 
view  that  it  was  to  be  such  a  fl;uarantee  as  referred 
to  in  the  letters  of  the  12th  of  June— viz.,  by  deposit 
of  deeds. 

On  the  9<-li  of  August  another  meeting  took  plaoe, 
at  which  there  were  present  Mr.  Home,  Mr.  Hopps, 
Mr.  T.  E.  Jones  (again  representing  Mr.  Evan  Thomas), 
Mr.  Metcalfe,  and  Mr.  Buckley.  There  are  no  minntes 
produced  of  this  meeting,  but  Mr.  Hopps  and  Mr. 
Home,  by  their  affidavits,  state  that  the  minutes  of 
the  meeting  of  the  12th  of  June  were  read,  confirmed, 
and  signed  by  the  chairman,  Mr.  W.  P.  Home,  that 
the  letters  of  Messrs.  Metcalfe  and  Buckley  of  tbe 
12th  of  June  were  also  read,  and  that  he  (Hopps) 
himself  reported  the  arrangements  he  had  made  as  to 
depositing  the  deeds  with  the  bank  and  opening  and 
drawing  on  an  overdraft  account  at  the  bank,  and 
that  these  arrangements  were  approved  by  those 
present.    There  is  no  evidence  to  the  contrary. 

On  the  Ist  of  September,  1888,  the  title  deeds  were 
deposited  with  the  bank  by  Mr.  Hopps,  the  overdraft 
account  was  opened  and  was  subsequently  drawn 
upon.    The  paper  was  continued  down  to  August, 

1889,  but  having  proved  unsuccessful,  the  business  was 
then  sold  by  order  of  the  court,  and  a  balanoe  of 
£1,288  or  thereabouts  remains  due  to  the  bank. 


VolXLLV       u^t^vm.^      THE  WEEKLY  REPORTER. 


617 


High  Coxjbt. 


In  bb  Hobson. 


High  Coxjbt. 


In  the  meantime,  on  the  19th  of  Maroh,  1889,  Mr. 
Jones  took  a  mortgage  from  Mr.  Bnc^ey  of  hit 
moiety  of  the  property  referred  to  in  the  letters  of 
the  12th  of  Jmie  to  secure  a  present  advance  of  £200 
and  further  advances.  (This  mortgage  was  registered 
by  Mr.  Jones  in  the  West  Biding  Begistry  at  Wake- 
fidd  on  the  21st  of  March,  1889.)  Sir.  Buckley  has 
nfioe  died  in  insolvent  circumstances,  and  the  question 
18  whether  Mr.  Jones'  mortgage,  beinff  registered, 
takes  priority  over  the  security  created  oy  deposit  of 
deeds  with  the  bank. 
Before  dealing  with  the  question  of  law  which 
ises,  I  must  consider  certam  issues  of  fact  raised 


between  the  parties.    First,  it  is  said  by  Mr.  Jones 
that  Messrs.  Metcalfe  and  Buckley,  within  a  few  hours 
alter  the  receipt  by  Mr.  Hopps  of  the  letters  of  the 
12th  of  June,  gave  him  verbel  notice  that  they  with- 
drew the  letters  and  withdrew  from  the  contemplated 
arrangement.     This  is  denied  by  Mr.  Hopps,  Mr. 
Metcalfe,  and  Mr.  Home,  and  seems  to  me  mconsis- 
tent  with  the  letters  of  Mr«  Buckley,  dated  the  20th 
of  June,  1888,  and  also  of  Mr.  Jones  himself,  dated 
the  ISth  of  December,  1889,  and  the  6th  and  16th  of 
May,  1890,  which  seem  to  me  to  admit  the  existence 
of  the  bank's  lien.    Next,  it  was  said  by  Mr.  Jones  that 
the  letters  were  given  in  consideration  of  a  payment 
by  the  trustees  to  the  beneficiaries  of  £400,  which 
was  not  made.    This  is  also  denied,  and  appears  incon- 
sistent with  the  same  letters.    Thirdly,  Mr.  Jones 
says  he,  on  the  19th  of  February,  1889,  inquired  of 
Mr.  Hopps  if  any  security  had  been  given  or  arranged 
with  the  bank,  and  his  reply  was  * '  No."    This  is  denied 
by  Mr.  Hopps,  and  there  the  matter  rests;  but  it 
seems  to  me  that  Mr.  Jones'  statement  in  his  affi- 
davit is  inconsistent  with  those  in  his  letters  to  which 
I  have  already  referred.    Lastly,  it  is  said  that  the 
amngement    originally  contemplated,  whatever  its 
nature,  was  put  an  end  to  by  the  order  of  July,  1888, 
and  in  support  of  this  a  letter  of  Mr.  Hopps  of  the 
25th  of  Mfaroh,  1889,  is  referred  to.    The  explanation 
given  by  Mr.  Metcalfe  is  that  the  claim  put  forward 
in  that  letter  was  founded  on  a  mistaken  construction 
of  the  order.    Whatever  may  be  the  explanation,  it 
seems  to  me  that  the  abandonment  of  the  security  is 
inconsistent  with  Mr.  Jones*  letters  already  referred 
to,  and  I  hold  it  not  made  out.    I  come,  therefore,  to 
the  conclusion  of  fact  that  the  deeds  were  deposited 
with  the  bank  by  way  of  security  in  accordance  with 
the  letters  of  the  12th  of  Oune,  1888,  and  that  on 
the  19th  of  March,  1889,  Mr*  Jones  was  aware  of  the 
fact 

As  the  law  stood  down  to  a  recent  period  this 
finding  of  fact  would  have  been  sufficient  to  dispose 
of  the  case,  upon  two  grounds.  First  of  all,  it  was 
held  under  the  Begistration  Acts  of  the  reign  of  Anne 
that  the  provisions  of  those  Acts  did  not  apply  to 
equitable  mortgages  created  by  deposit  of  deeds 
unaccompanied  by  any  memorandum.  That  was 
decided  in  Sumpter  v.  Cooper.  More  than  that,  under 
the  doctrine  established  bjr  the  well-known  case  of 
Le  Neve  t.  Zjc  Neve  the  security  of  the  bank  must  have 
had  fnotity  over  that  of  Mx.  Jones,  who  took  his 
security  wiUi  full  notice  of  the  existence  of  it  It  is, 
however,  contended  that  this  state  of  the  law  has 
heea  altered  by  the  recent  Begistration  Act  of  1884, 
and  it  is  necessary  to  consider  that  Act. 

It  is  entitled  *'  an  Act  to  amend  and  consolidate  the 
law  relating  to  the  registration  of  deeds,  and  other 
matters  afipieoting  lands  and  hereditaments  within  the 
North,  East,  and  West  Bidings  of  the  County  of 
York." 

There  are  some  of  the  definitions  contained  in  the 
Interpretation  Clause,  s.  3,  to  which  I  may  refer. 
[His  lordship  read  the  definitions  of  **  conveyance," 
**  mortgage,'*     ''memorandum     of     charge,"     and 


''  assurance,"  and  also  read  section  7.]  Now,  it  was 
contended  that  the  words  *'such  lienor  charge"  in 
the  concluding  portion  of  the  section  meant  a  Hen  or 
charge  accompanied  by  a  memorandum  such  as  is 
referred  to  in  the  prior  part  of  the  section.  It  does 
not  seem  to  me  that  that  is  the  true  construction  of 
the  section.  I  think  that  the  words  *'  such  lien  or 
charge  "  have  the  same  meaning  as  the  words  "  such 
lien  or  charge,"  in  the  earlier  part  of  the  section 
— ^namely,  a  lien  or  chu^  claimed  in  respect  of  un- 
paid purchase  money  or  bv  reason  of  any  deposits  of 
title  deeds.  I  think  the  object  of  that  section  was  to 
alter  the  law  as  laid  down  in  Sumpter  v.  Cooper,  and 
to  deprive  equitable  mortgagees  of  priority  unless  a 
memorandum  such  as  is  described  in  the  section  has 
been  registered.  I  may  then  pass  on  to  section  14. 
It  is  to  be  observed  that  assurance  includes  any 
memorandum  of  charge,  and  that  the  term  *'  memo- 
randum of  charge "  extends  to  any  memorandum  or 
lien  or  charge  ytm^h  can  be  registered.  Section  14 
runs  thus :  [His  lordship  read  me  section.]  Now  I 
am  far  from  saying  that  a  question  may  not  arise  on 
the  construction  of  that  section,  but  it  seems  to  me 
that  the  Le^lature  has  twice  over  provided  that  the 
priorities  given  by  the  Act  are  not  to  be  altered 
except  in  cases  of  **  actual  fraud,"  and  I  am  certainly 
not  oisposed  in  any  way  to  fritter  away  the  language 
of  the  Act.  I  understand  that  term  to  mean  fraud 
in  the  ordinary  popular  acceptation  of  the  term,  and 
not  what  has  sometimes  been  called  '*  legal "  fraud, 
or  '*  constructive  "  fraud,  or  **  fraud  in  the  eye  of  a 
court  of  law  or  a  court  of  equity."  At  all  events 
for  the  purpose  of  the  present  case  I  assume  that  to 
be  the  effect  of  the  Act,  and  I  must  give  effect  to  the 
priority  claimed  by  Mr.  Jones  unless  I  can  come 
to  the  conclusion  that  his  case  is  brought  within  the 
exception. 

Now,  what  is  the  position  of  Mr.  Jones  P  At  the 
time  he  took  his  security  or  charge  he  was  the 
solicitor  and  agent  for  Mr.  Evan  Thomas  in  all 
matters  relating  to  these  particular  trusts.  Mr. 
Thomas  never  attended  any  of  the  meetings  relative 
to  the  trust  affairs,  but  was  on  all  occasions  repre- 
sented by  Mr.  Jones ;  and  the  mortgage  in  question 
was  executed  by  Mr.  Buckley  at  a  nulway  station 
when  he  and  Mr.  Jones  were  on  their  way  to  one  of 
these  very  meetings.  The  letter  of  the  6th  of  May, 
1890,  commences  with  a  complaint  on  the  part  of 
Mr.  Jones  that  Mr.  Hopps  had  sent  a  letter  direct  to 
Mr.  Evan  Thomas  instead  of  himself,  **  well  knowing 
as  you  do  that  I  act  for  and  represent  Dr.  Thomas  in 
this  matter." 

Further,  Dr.  Thomas  has  since  shown  the  extent  of 
the  confidence  which  he  reposes  in  him  by  appointing 
him  one  of  his  executors,  and  he  has  proved  the  will 
together  with  his  co-executors. 

It  appears  to  me,  therefore,  that  under  the  circum- 
stances at  the  time  when  he  took  his  security,  Mr. 
Jones  had  taJcen  upon  himself  the  duty  of  actively 
protecting  the  interests  of  Mr.  Evan  Thomas  in  con- 
nection with  ike  trust.  Had,  then, Mr.  Evan  Thomas 
any  interest  in  the  security  P  The  security  was  no 
doubt  given  to  the  bank,  and  the  bank  were  the 
persons  primarily  interested  in  it,  but  it  is  a  matter  of 
indifference  to  Uiem.  The^  have  got  the  personal 
security  of  the  trustees,  which  is  perfectly  aaequate, 
and  they  leave  it  entirely  to  the  court  to  say  whether 
the  priority  exists  or  no. 

Then  comes  the  question,  Have  the  trustees  as  such 
an  interest  in  this  security  P  I  think  they  have.  The 
meaning  of  the  whole  arrangement  was  that  the 
trustees  should  be  guaranteed  against  loss  by 
means  of  the  deposit,  and  that  is  expressly  stated  in 
Mr.  Hopps'  letter  of  the  12th  of  June«  1888,  where  he 
says  that  the  deposit  of  title  deeds  was  made,  not 
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merely  for  the  seourity  of  the  bank,  bat  *'  in  order 
that  the  trustees  "  (of  whom  Mr.  Evan  Thomas  was 
one)  **  may  be  guaranteed  against  loss  in  continuing 
the  business  of  the  testator.  I  think,  therefore, 
that  Mr.  Evan  Thomas  had  an  interest  in  this  mort- 
gage. What,  then,  would  be  the  duty  of  an  agent  who 
had  taken  upon  hims^  the  duty  of  actively  protect- 
ing Mr.  Evan  Thomas'  interests  with  reference  to 
this  mortgage.  It  would  be  this.  If  he  discovered 
that  the  security  in  which  the  principal  was  interested 
was  not  duly  perfected,  so  ^t  some  third  party 
might  possibly  defeat  it,  he  ought  to  do  his  best  to 
get  it  perfected  so  as  to  prevent  such  defeat  That 
was  his  duty.  Then  could  he  behind  the  back  of  his 
client  take  advantage  of  such  a  defect,  and  gain  a 
security  for  himself  so  as  to  defeat,  pro  tanto  at  any 
rate,  the  security  of  his  principal.  Certainly  it  would 
be  a  breach  of  auty,  and  to  me  it  appears  that  if  he 
did  so  and  were  acting  in  such  a  way,  he  certainly 
would  be  guilty  of  actual  fraud.  He  was  bound  to 
abstain  from  taking  or  using  a  security  over  the 
property  charged  in  favour  of  the  bank  to  the  pre- 
judice of  his  principal,  without  making  full  disclosure 
and  obtaining  the  sanction  of  that  person,  and  the 
burden  of  proving  that  such  disclosure  was  made  and 
such  sanction  was  given  him  lies  also  on  the  agent.  On 
that  I  refer  to  Dunne  v.  English,  L.  B.  18  Eq.  524. 
Well  then,  what  passed  between  Mr.  Jones  and  Mr. 
Thomas  on  this  subject  P  We  have  only  the  evidence 
as  regards  it  of  Mr.  Jones. 

There  is  no  other  proof  than  [that  founded  on  the 
affidavits.  It  appears  to  me  that  the  statements  in 
the  two  affidavits  of  Mr.  Jones  fall  altogether  short  of 
what  is  required  to  prove  knowledge,  and  to  show 
that  knowledge  on  the  part  of  Mr.  Evan  Thomas. 
Mr.  Jones  nowhere  states  that  he  disclosed  to  Mr. 
Thomas  that  his  security  was  to  be  taken  or  used  in 
such  a  way  as  to  prejudice  Mr.  Thomas.  It  is  per- 
fectiy  consistent  with  the  statements  of  Mr.  Jones  in 
these  affidavits  that  Mr.  Thomas  should  have 
given  his  sanction  to  the  security  in  the  belief  that 
the  charge  created  by  the  deposit  of  deeds  would  not 
be  affected. 

No  blame  whatever  can  be  attached  to  Mr.  Jones 
so  long  as  he  does  not  avail  himself  of  the  security 
which  he  has  obtained  to  the  prejudice  of  Mr.  Thomas 
or  his  estate ;  but  it  seems  to  me  that  to  give  effect 
to  the  priority  which  he  claims  under  the  registration 
would  be  to  enable  him  to  commit  a  fraud.  That 
apparentiy  was  the  view  taken  by  Mr.  Jones  himself 
in  the  letter  of  the  6th  of  May,  1890,  to  which  I  have 
so  often  referred,  and  in  my  opinion  it  is  much  to  be 
regretted  that  in  these  proceedings  he  should  have 
put  forward  such  a  claim. 

In  my  opinion,  therefore,  the  security  of  the  bank 
has  priority  over  that  of  Mr.  Jones. 

Solicitors,  Jerques  &  Co.,  for  J.  Olynn  Jonei,  Bangor ; 
Wildf  Moore  J  A  BiosUm;  Belly  Brodrick,  A  Gray; 
Warren,  Murton,  &  Mitten,  for  Tya$  dt  Son,  Bamsley ; 
Stuart  &  Hilly  for  T.  E.  Jones,  Manchester. 


March  23. 


Chan.  Div.     ] 
Bomer,  J.      j 

In  re  W.  Powell  &  Sons,  (a.) 

Company — Winding  up — Official  receiver — Liquidator 
— Security  for  costs — Misfeasance  summons — Oom- 
panies  {Winding-up)  Act,  1890  (53  <fc  54  Vict.  c.  63), 
s.  10. 

Where  the  official  receiver  and  liquidator  of  a  company 

(a)  Beported  by  Y.  de  S.  Fowkb,  Esq.,  Barrister- 
at-Law. 


being  wound  up  compulsorily  and  only  having  assets 
sufficient  to  pay  a  small  dividend  to  the  debenture^ 
holders  takes  out  a  misfeasance  summons  against  officers 
of  the  company  he  is  at  the  mercy  of  the  court  as  regards 
costs  at  the  hearing  of  the  sumTnonSf  and  the  court  Jus 
jurisdiction  in  such  a  c€ue  to  order  the  liquidator  per- 
sonally  to  pay  costs.  The  court  in  such  a  case,  in  eou' 
sidering  whether  the  liquid<Uor  ought  or  ought  not  to  be 
ordered  to  pay  the  costs  personally,  wiU  have  regard  ts 
the  fact  that  an  application  for  an  order  that  he  skomid 
give  security  for  costs  has  been  made  and  opposed  by  the 
liquidator. 

These  were  summonses  taken  out  by  the  respondents 
to  a  misfeasance  summons  which  had  beoi  taken 
out  by  the  official  receiver  and  liquidator  of  the  above- 
named  company  (which  was  bemg  wound  up  by  the 
court),  askmg  that  the  official  receiver  and  Uquidator 
should  give  security  for  their  costs  on  the  misxeasanoe 
summons.  It  appeared  that  there  was  money  in 
court  sufficient  to  pay  a  small  dividend  to  the 
debentore-holders  of  the  company.  The  whole 
debenture  debt  amounted  to  more  than  £27,000, 
charged  on  the  present  and  future  property,  inclndiiig 
unculed  capitaL  A  receiver  had  beoi  appointed  in 
a  debenture-holders'  action. 

C.  E.  E.  Jenkins  and  Younger,  for  the  sammonaeSf 
referred  to  In  re  London  Metaflurgical  Co.,  43  W.  B. 
476,  [1895]  1  Ch.  758 ;  In  re  Kingston  Cotton  Mill  Co., 
No.  2,  ante,  p.  363,  [1896]  1  Ch.  331;  Salisbury, 
Jones,  and  Dods  Case,  No.  2,  [1895]  1  Ch.  333,  43 
W.  B.  Dig.  37 ;  In  re  Seventh  East  Central  Building 
Society,  51  L.  T.  N.  S.  109,  32  W.  B.  Dig.  244 ; 
Palmer  Company  Precedents,  ed.  6,  vol.  2,  p.  499, 
form  636. 

John  Henderson,  for  the  official  receiver  and 
liquidator,  contended  that  there  was  no  jurisdiction 
to  order  the  liquidator  to  give  security  for  costs. 

BoiCBE,  J. — ^In  my  opinion  a  liquidator  who 
initiates  proceedings  of  tins  kind  is  at  the  mexey  of 
the  court  as  regards  being  ordered  to  pay  oosto 
at  the  hearing  of  the  misfeasance  summons.  The 
court  undoubtedly  has  jurisdiction  to  order  a  liqui- 
dator personally  to  pay  costs,  and  in  my  optnion 
the  court  would  do  so  in  any  case  where  it  would 
be  just  that  the  liquidator  should  be  <»de»6d 
to  pay  the  costs.  And  I  think  that  the  oonrt,  in 
considering  whether  the  liquidator  ought  or  ought 
not  to  be  ordered  to  pay  theoosts  personally,  would 
have  regard  to  the  fact  that  an  application  for  an 
Older  that  he  should  give  securil^  for  costs  had  been 
made  and  had  been  opposed,  and  that  the  court  had 
refused  to  order  seouritjr  for  costs  on  the  ground  that 
there  would  be  Jurisdiction  at  tiie  trial  to  order  him  to 
pay  them.  It  is  on  that  ground,  and  on  that  ffround 
alone,  that  I  refuse  in  the  present  case  to  order  the 
liquidator  to  give  security  for  costs.  The  applioation 
wul,  therefore,  be  refused,  but  without  costs. 

Solicitors,  Bobinson  db  Stannard;  Cox  A  Lafome; 
Dawes  &  Sons, 


March  26. 


a  B.  Div.  ) 

(Day  and  Wright,  JJ.)  j 
In  re  An  Abbitratiok  BBTWSBir  Haior  ahd  thb 
London    and    Nobth-Westebn  and    GRXiT 
Wbstbrn  Bailway  Companies,  (a.) 

Arbitration — Setting  cuide  aunird — Umpire — Misetmdmi 
—Bias. 

After  the  appointment  of  on  umpire  in  cm 

(a.)  Beported  by  Sir  Shebston  Bakxe,  Bart, 
rister-at-Law. 
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io  determine  the  value  of  land  compuUorily  taken  under 
the  Lands  Clauses  Act,  and  be/ore  the  reference,  the 
umpire  was  retained  to  act  as  witness  in  another  claim 
for  one  of  the  parties  to  the  reference ;  and  after  the 
reference,  hut  before  the  umpire  had  made  his  avyard,  he 
gave  evidence  for  such  party  as  to  the  value  of  other 
land  at  some  distance  off  taken  for  the  same  purposes  and 
under  the  same  Parliamentary  powers. 

Held,  that  the  fact  of  the  umpire  appearing  and 
giving  evidence  in  another  case  for  one  of  the  parties, 
under  the  circumstances,  did  not  entitle  the  other  party  to 
the  reference  to  have  the  award  set  aside  on  the  ground 
of  misconduct  or  bias  on  the  part  of  the  umpire. 

Application  to  set  aside  an  award,  on  the  grounds 
(1)  that  the  umpire  who  made  the  award  was  not  a 
disinterested  person  with  regurd  to  the  subject 
matter  of  the  reference ;  and  (2)  that  the  umpire  had 
misconducted  himself  in  that,  subsequently  to  his 
appointment  and  during  the  pendency  of  the  arbi- 
tration and  before  making  his  award,  he  had  accepted 
a  retainer  from  the  respondent  companies  to  act  as 
their  witness,  and  that  he  gave  sworn  evidence  on 
their  behalf  in  another  arbitration  in  respect  of  land 
of  a  similar  character,  and  in  close  proximity  to  the 
land  of  the  claimant,  which  land  was  being  acquired 
by  the  companies  under  the  same  powers  and  for  the 
same  purposes  as  the  claimant's  land. 

Notice  to  treat  was  served  on  the  claimant  in 
January,  1895,  in  respect  of  some  land  of  the  claimant 
which  tiia  railway  companies  wanted  to  purchase 
compulsorily  under  the  Lands  Clauses  Act.  In  May, 
1895,  arbitrators  were  appointed,  and  in  June  these 
arbiiTators  appointed  as  umpire  Mr.  Cross ;  Mr.  Cross 
having  been  suggested  by  the  company's  arbitrator, 
and  accepted  by  the  claimant's  arbitrator. 

The  reference  took  place  on  the  3rd  and  4th  of 
Becember,  1895 ;  but  before  ike  reference  was  heard, 
and  after  tiie  date  of  his  appointment  as  umpire,  Mr. 
Gross  had  been  retained  by  the  respondent  companies 
to  act  as  a  witness  on  their  behalf  in  an  inquiry  as  to  the 
value  of  land  which  the  companies  were  tating  from 
a  Mr.  Gbeen  for  the  same  purposes  and  under  the 
same  Parliamentary  powers.  Mr.  Green's  land  was 
at  a  distance  from  Mr.  Haigh's  land  which  was  esti- 
mated in  the  affidavits  at  from  one  and  a  half  to 
three  miles,  both  bein^  in  the  city  of  Liverpool. 

Before  tJie  arbitration  in  Haigh's  case  took  place, 
Mr.  Cross,  the  umpire,  went  and  viewed  Qreen's  land 
on  behalf  of  the  railway  companies  ;  and  on  the  13th 
and  14th  of  December — that  is,  after  the  arbitration 
in  Haigh*$  case  was  heard,  but  before  the  umpire  had 
made  his  award — the  umpire  gave  evidence  on  behalf 
of  the  oompanies  in  Green* s  case;  and  on  the  21st  of 
December  the  umpire  made  and  published  his  awurd 
in  Haigh*s  case, 

Mr.  Haieh,  the  claimant,  was  dissatisfied  with  the 
award,  and  he  now  sought  to  set  it  aside  on  the  above 
grounds. 

Hon.  J.  W.  Mansfield  {Bigham,  Q.C.,  with  him),  for 
thedaimant. — ^No  personal  charge  is  here  made  against 
the  umpire,  and  no  suggestion  is  made  that  he  has 
consciously  acted  improperly  or  misconducted  him- 
self. Our  contention  is  that  from  the  very  position 
in  which  ho  placed  himself,  namely,  the  position  of 
acting  as  a  witness  for  one  of  the  parties  to  the  arbi- 
tration in  another  claim,  he  must  have  been 
unconsciously  interested  and  biased  in  his  judgment. 
At  the  very  time  he  was  conducting  this  arbitration 
he  was  retained  as  a  witness  and  had  consented  to  act 
as  a  witness  for  one  of  the  parties  in  the  claim  made 
against  them  in  Green's  case.  This  employment  on 
behalf  of  the  companies  was  before  he  heard  this 
reference ;  and  then  when  the  reference  was  over,  but 
before  he  bad  made   his  award,  he  actually  gave 


evidence  for  the  companies  with  regard  to  the  value 
of  land  in  the  immediate  neighbourhood  in  Green's 
case.  It  is  impossible  under  such  droumstances  that 
he  could  have  been  free  from  bias  as  to  the  subject 
matter  of  the  reference.  He  referred  to  Clout  v.  The 
Metropolitan  RailuHiy  Company,  46  L.  T.  K.  S.  141, 
30  W.  E.  Dig.  8. 

H,  D,  Greene,  Q,C„  and  C.  A.  Russell,  for  the 
respondent  companies,  and  Rowlatt  for  the  umpire, 
were  not  called  upon. 

Day,  J. — I  think  there  is  nothing  in  this  applica- 
tion. I  cannot  suppose  for  a  moment  that  the  mind 
of  an  umpire  or  arbitrator  is  really  or  substantiaUy 
a£Pected  by  his  giving  evidence  on  behalf  of  one  of  the 
parties  in  another  reference  on  a  similar  matter  some 
little  distance  off.  From  my  experience  of  expert 
witnesses  and  professional  umpires  and  arbitrators, 
surveyors  are  constantly  umpires  in  this  class  of 
cases,  and  they  are  constantly  material  witnesses  in 
compensation  cases.  Liverpool  is  a  very  large  cif^, 
and  if  solicitors  want  to  get  a  competent  umpire  in 
Liverpool  they  must  employ  as  umpire  some  person 
who  often  acts  as  professional  witness  for  the  same 
company  in  the  same  neighbourhood.  It  is  necessary 
that  you  should  have  some  person  who  is  intimately 
acquainted  with  the  incidents  of  property  of  tins 
kind,  and  it  is  impossible  to  avoid  employing  persons 
who  are  frequently  employed  by  railway  oompanies 
in  the  neighbourhood  with  reference  to  cases  of  this 
kind.  I  think,  therefore,  that  this  application  must 
be  refused. 

Wbioht,  J. — I  feel  more  doubt  about  the  matter 
myself,  but,  on  the  whole,  I  think  the  objection  on 
the  ground  of  bias  is  not  sufficiently  made  out. 
There  is  no  ground  for  suggesting  that  the  umpire 
was  interested.  He  was  not  in  any  sense  interested, 
and  bias  would  be  the  only  ground,  and  all  we  kaow 
as  to  that  is  that  he  was  a  witness  for  the  railway 
company  as  to  some  land  between  one  and  a  half  and 
three  miles  distant.  That  does  not,  to  my  mind, 
sufficiently  show  that  he  was  likely  to  be  biased. 
Biffhtly,  no  suggestion  is  made  against  himj^rsoniJly, 
and  I  agree  that  there  is  no  such  necessary 
incompatibility  between  the  two  positions  as  to 
justify  us  in  saying  that  he  cannot  act.    He  is  not  a 

i'udge  and  a  witness  in  the  same  matter ;  if  he  were, 
le  could  not  act  as  judge.  He  is  not  a  prosecutor 
and  judge  in  the  same  matter,  and  I  do  not  think 
that  there  is  any  decision  which  has  gone  so  far  as  to 
show  that  this  application  ought  to  oe  granted.  It 
is,  however,  highly  desirable  that,  so  far  as  possible, 
persons  who  act  as  umpires  ought  to  inform  the 
parties  of  anything  whi(m  the  parties  might  wish  to 
know  in  deciding  whether  they  will  or  will  not  assent 
to  that  person  acting  as  an  umpire. 

Rowlatt,  for  the  umpire,  asked  for  costs ;  and  his 
application  was  granted,  as  there  was  a  charge  of 
misconduct  against  the  umpire  and  he  was  entitled 
to  come  to  the  court  and  protect  his  character. 

Motion  refused. 

Solicitors  for  the  applicant,  Pritchard,  Englefield,  & 
Co.,  ioT  Simpson,  North,  &  Co.,  Liverpool. 

Solicitor  for  the  respondents,  C.  H.  Mason. 

Solicitors  for  the  umpire.  Woodcock,  Ryland,  ds 
Parker,  for  Holden  <fc  Holden,  Bolton. 
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Q.  B.  Div.  J 

(Hawkins  and  Yaughan  [  Jan.  20,  21 

Williams,  JJ.)  ) 

Reg.  v.  Mayor,  Aldermen,  and  Corporation  of 
Plymouth,  (a.) 

Fisheries  Committee — Expenses  of— Appointment  of 
fishery  officer — ^^  Restriction  or  conditions  as  to  ex- 
penditure*'—Fisheries  Act,  1888  (51  &  52  Vict,  c, 
54),  s.  6  (1). 

Section  6  (1)  of  the  Fisheries  Act,  1888,  provides  that 
the  committee  of  a  fishery  district  created  under  that 
Act,  **  subject  to  any  restrictions  or  conditions  as  to 
expenditure "  made  by  the  council  or  councils  by  whom 
they  are  appointed,  may  appoint  fishery  officers. 

Held,  that  the  section  refers  to  restrictions  and  con* 
ditions  in  existence  at  the  time  of  the  appointment,  and 
that  a  council  is  not  exempt  from  contributing  to  the 
expenses  of  such  an  appointment,  under  section  10  of  the 
Act,  for  the  reason  that  they  disapproved  of  the  expendi'- 
ture  subsequently  to  the  appointment. 

Role  nisi  calling  upon  the  boroagh  of  Plvmoatb  to 
show  cause  why  a  wnt  of  mandamus  should  not  issue 
commanding  them  to  pay  out  of  the  borough  fund  to 
the  treasurer  of  the  Committee  of  the  Devon  Sea 
Fisheries  District  the  sum  of  £112  10s.,  being  the 
part  payable  by  the  borough  of  the  expenses  of  the 
committee. 

Part  of  the  expenses  consisted  of  money  expended, 
or  to  be  expended,  by  the  committee  in  connection 
with  the  appointment  of  a  fisheries  inspector  under 
section  6  of  the  Fisheries  Act,  1888.  Under  that  Act 
the  Board  of  Trade  had  power  to  create  a  sea  fisheries 
district  and  to  constitute  a  committee  for  the  regula- 
tion  of  the  sea  fisheries  carried  on  within  the  district. 
l%e  committee  was  to  be  a  committee  of  the  county 
councils  and  borough  councils  interested,  with  the 
addition  of  members  representing  the  fishing  interests 
of  the  district.  A  committee  so  constituted  was  to 
have  power  to  make  bye-laws,  and,  by  section  6  (1), 
subject  to  any  restrictions  or  conditions  as  to  expen- 
diture made  by  a  council  or  councils  by  whom  the 
committee  was  appointed,  to  appoint  such  fishery 
officers  as  they  migtit  deem  expedient  for  the  purpose 
of  enforcing  the  observance  within  their  district  of 
b^e-laws  made  by  the  committee.  Section  10  pro- 
vides that  "  the  expenses  of  a  local  fisheries  com- 
mittee, so  far  as  payable  by  a  county  council,  shall, 
according  as  is  provided  by  the  order  providing  for 
the  constitution  of  the  local  fisheries  committee,  be 
general  or  special  expenses  within  the  meaning  of 
the  Local  Government  Act,  1888,  and,  if  special 
expenses,  shall  be  charged  in  manner  directed  by  the 
order,  and  the  expenses  of  the  committee,  so  far  as 
payable  by  the  council  of  a  borough,  shall  be  paid  out 
of  the  borough  rate  or  borough  fund."  In  1892  the 
Devon  Sea  fisheries  District  was  created  by  an  order 
of  the  Board  of  Trade.  The  committee  included  the 
borough  of  Plymouth,  who  were  to  appoint  five 
members  and  to  contribute  five  eighteenth  parts  of 
the  expenses  of  the  committee  out  of  the  borough 
fond.  The  order  of  the  Board  of  Trade  also  provided 
as  follows :  **  Except  as  provided  by  section  6  of  the 
Act,  no  council  shall  make,  vary,  or  revoke  any  regu- 
lations or  standing  orders  respecting  the  quorum  or 
proceedings  of  the  committee  hereby  constituted,  or 
as  to  the  area  within  which  it  is  to  exercise  its  autho- 
rity ;  provided  that  any  council  may  make  a  regula- 
tion requiring  the  committee  to  submit  to  such 
cound]  once  in  each  year  an  estimate  of  expenses 
proposed  to  be  incurred  by  it  under  the  Act,  and 

(a.)   Reported  by  C.   G.  Wilbraham,  Esq., 
Barrister-at-Law. 


once  in  each  year  a  printed  abstract  of  its  accounts 
for  the  preceding  year,  and  to  afford  to  any  person 
or  persons  appointed  for  the  purpose  by  the  coundl 
access  at  all  reasonable  times  to  the  books  containing 
its  accounts.  Subject  to  any  restrictions  or  oonditioai 
made  under  section  6  of  the  Act,  liie  committee  nhalX 
not  be  required  to  report  its  proceedings  to  any 
council,  nor  shall  its  acts  or  proceedings  be  submitted 
to  any  council  for  approval." 

The  inspector  was  appointed  in  July,  1894.  The 
expenses  now  claimed  by  the  committee  were  the 
estimated  expenses  for  the  vear  ending  August,  1895, 
and  they  included  the  salary  of  the  inspector,  to- 
gether with  other  expenses  connected  with  his 
appointment.  A  copy  of  the  estimate  was  sent  to 
the  town  clerk  of  tlie  borough  in  August,  1894, 
accompanied  by  a  demand  for  payment.  The  borough 
refusea  to  pay,  and  at  the  next  sitting  of  the  council 
a  resolution  was  passed  disapproving  of  the  ei^endi- 
ture  of  money  upon  the  appointment  of  an  inspector. 

Lawson  Walton,  Q,C,,  and  Bonsey  showed  cause. — 
The  borough  were  not  liable  to  pay  expenses  which 
were  only  estimated  expenses.  Having  disapproved 
of  the  appointment,  the  borough  were  not  uable  to 
contribute  to  the  expenses  of  it. 

Channell,  Q.C,  and  Duke,  in  support  of  the  rule. — 
It  is  absurd  to  suppose  that  the  borough  were  not 
liable  to  pay  estimated  expenses,  for  otherwise  the 
committee  would  be  obliged  to  provide  for  the  current 
expenses  out  of  their  own  pockets.  Section  6  (1) 
implies  that  the  disapproval  by  a  council  of  the 
appointment  of  an  officer  must  be  made  prior  to  the 
appointment,  and  their  subsequent  expression  of  dis- 
approval cannot  affiect  the  borough's  liabiHty  to 
contribute. 

Cur.  adv,  vuU, 

Vaughak  Williams,  J.,  who  delivered  the  judg- 
ment of  the  court,  after  stating  the  facts,  proceeded : — 
It  is  agreed  that  these  expenses  are  g€HamJ  expenses. 
That  Ming  so,  apart  from  the  section  in  the  Pisheries 
Act  which  governs  the  appointment  of  the  inspector,  if 
we  turn  to  the  Local  Government  Act,  1888,  we  find 
that  section  81  (6)  provides  how  they  are  to  be 
defrayed.  They  are  to  be  defrayed  by  the  council  or 
councils  by  whom  the  committee  is  appointed,  and 
there  is  no  provision  giving  them  any  veto  to  control 
the  expenditure.  When  we  look  at  the  order  of  the 
Board  of  Trade,  we  find  that  they  have  taken  the 
same  view,  namely,  that,  except  in  the  case  of  seotioa 
6  (1),  the  committee  were  not  subject  to  review  by 
the  councQs  who  appointed  them,  except  that  any 
council  had  a  right  to  call  upon  the  committee  to 
submit  an  estimate  of  its  expenditure  for  the  coming 
year. 

It  does  not  appear  that  the  borough  did  require 
any  sudi  estimate,  nor  did  they  impose  any  re- 
strictions or  conditions  with  regard  to  appointments 
made  under  section  6  (1).  That  being  so,  it  would 
seem  that  the  appointment  under  section  6  (I)  is  a 
valid  appointment,  subject  only  to  restrictions  and 
conditions  as  to  expenditure  made  by  the  borough. 
Now,  if  those  words  '*  restriotioos  or  conditions  as  to 
expenditure"  mean  restriotioos  or  conditions  made 
at  the  time  of  the  appointment  of  the  officer,  then, 
there  having  been  none,  it  would  seem  that  the  borough 
were  liable  to  contribute,  for  no  restrictions  mads 
afterwards  can  affect  the  appointment.  But  if*  oa 
the  other  hand,  they  mean  restrictions  not  made  at 
the  time  but  made  afterwards,  then,  it  beinp^  the  fact 
that  the  borough  have  since  made  restriotioDS,  it 
would  follow  that  the  appointment  would  be  mads 
subject  to  those  restrictions,  and  the  borough  would 
only  have  to  contribute  subject  to  the  restriotioiis  it 
had  laid  down.    But  in  my  opinion  the  words  mesD 
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restrictions  and  conditions  in  existence  at  the  time 
of  the  appointment;  and  as  there  were  no  such 
restrictions  the  exercise  by  the  committee  of  their 
powers  under  the  Act  was  a  valid  exercise,  and  the 
oorongh  most  contribute  towards  the  expenses. 
With  regard  to  future  years  the  appointment  will  be 
made  subject  to  any  restrictions  tne  borough  might 
think  fit  to  impose. 

It  was  suggested  that  a  hardship  was  involved, 
because  the  oorough  might  have  fresh  expenditure 
imposed  on  it  which  they  would  not  have  had  an 
opportunity  of  providing  against.  The  answer  is, 
firstly,  that  in  this  case  the  borough  had  ample 
notice,  namely,  since  October  1893;  and,  secondly, 
that  the  matter  is  provided  for  in  the  order  of  the 
Board  of  Trade,  for  it  is  in  the  power  of  any  council 
to  call  upon  the  committee  to  furnish  them  with  an 
estimate.  l%at  would  inform  the  council  of  the 
proposed  expenditure,  and  they  would  then  have  an 
opportunity  of  imposing  restrictions  if  they  wished  to 
do  so. 

I  only  wish  to  add  that  this  seems  to  be  the  only 
practical  construction  of  the  section.  It  would  be 
most  unfortunate  if  the  words  of  t^e  Act  were  such 
that  the  borough,  having  had  notice  that  ike  appoint- 
ment was  to  be  made,  after  the  expenditure  had  been 
actually  incurred,  could  come  in  and  say  that  they  had 
made  a  restriction.  The  fact  of  the  matter  is  that,  if 
one  looks  at  the  whole  scope  of  the  Act,  it  is  obviously 
the  intention  of  the  Legislature  that  the  restrictions 
should  be  made  in  advance.  I  have  not  gone  at 
lenffth  into  the  other  points,  but  we  have  considered 
eacm  one,  and  this  is  the  only  one  about  which  we 
had  any  doubt. 

Hawkins,  J.,  concurred. 

Solicitors  for  the  borough  of  Plymouth,  Sharp^ 
ParhtTy  &  Co.,  for  J.  H.  EUis,  Plymouth. 

Solicitors  for  the  committee,  Field,  Boacoe,  <fe  Co., 
lor  J7.  Ford,  Exeter. 


<Kourt  of  ftyyeal. 


April  22,  23,  24  ; 
May  16. 


From  Q.  B.  Div. 

(Lord  Esher,  M.B.,  and  A.  L. 

Smith  and  Bigby,  L.JJ.) 

The  London  County  Council  v.  The  Chuboh- 

WABDENS    AND    OVBBSEBBS    OF    THE    PABISH    OF 

Lambeth,  (a.) 

Poor  ^  rate  —  Beneficial  occupcUion  —  London  County 
Council — A$ae$ament  of  public  park — Annual  value — 
Hypothetical  tenant  —  London  Council  {Oeneral 
Powtre)  Act,  1890  (53  i£  54  Vict,  c.  ccxliii.),  m.  4,  5. 

The  London  County  Council  are  not  rateable  for  the 
relief  of  the  poor  in  respect  of  land  and  buildings  pur^ 
chased  and  maintained  by  them  for  the  use  of  the  public 
as  a  park  or  recreation  ground  under  the  London  Council 
{Oeneral  Powers)  Act,  1890,  the  occupation  of  such  park 
not  being  of  any  net  annual  value  to  them  as  hypothetical 
tenants. 

This  was  an  appeal  by  the  London  County  Council 
from  a  decision  of  the  Divisional  Court  (Pollock,  B.> 
and  Wright,  J.,  the  8th  of  August,  1895} 
[1895]  2  a  B.  511,  whereby  it  was  held  that 
the  London  County  Councu  were  liable  to 
be    rated  for   the    relief    of    the   poor   in   respect 


(a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 


of  their  occupation  of  lands  and  buildings  which  they 
had  purchased  and  laid  out  as  a  public  park  and 
recreation  ground  under  the  provisions  of  the 
London  Council  (G^eral  Powers)  Act,  1890. 

Case  stated  by  consent  and  by  order  of  Bruce,  J., 
pursuant  to  section  11  of  12  &  13  Yict  c  45,  upon  an 
appeal  by  the  London  County  Council  to  the  Court 
of  Quarter  Sessions  for  the  County  of  London  against 
a  poor  rate. 

1.  In  a  poor  rate  made  by  the  respondents  for  the 
parish  of  Lambeth,  on  the  7th  of  April,  1894,  the 
appellants  are  assessed  as  occupiers  of  the  premises 
and  hereditaments  hereinafter  mentioned,  in  the 
several  amounts  shown  by  the  extract  from  the  rate- 
book as  follows : 

**No.  1473.    Name  of  occupier:   London  County 

Council.    Name    of   owner: .    Description   of 

property  rated :  House.  No.  of  house  and  name  or 
situation  of  property:  Norwood-road.  Gross 
estimated  rental:  £184.  Eateable  value:  £154. 
Poor  rate  at  Is.  9d.  in  the  £  :  £13  9s.  6d. 

*'No.  1475.  Name  of  occupier:  London  County 
Council.  Name  of  owner:  Blackburn,  J.  Descrip- 
tion of  property  rated:  Land.  No.  of  house  and 
name  or  sitimtion  of  property :  Norwood-road.  Gboss 
estimated  rental:  £180.  Bateable  value:  £171. 
Poor  rate  at  Is.  9d.  in  the  £  :  £14  198.  3d. 

''No.  1483.    Name  of  occupier:   London  County 

Council.     Name   of   owner:    .     Description  of 

property  rated :  Lodge.  No.  of  house  and  name  or 
situation  of  property:  Norwood-road.  Gross 
estimated  rental:  £12.  Bateable  value :  £10.  Poor 
rate  at  Is.  9d.  in  the  £  :  178.  6d. 

*'No.  1487.    Name  of  occupier:   London  County 

Council.     Name   of  owner:    .    Description    of 

property  rated :  Cottage.  No.  of  house  and  name  or 
situation  of  property:  Norwood-road.  Gross 
estimated  rental:  £30.  Bateable  value:  £24.  Poor 
rate  at  Is.  9i.  in  the  £ :  £2  2s.'* 

2.  The  appellants,  the  London  County  Council,  are 
the  ffoveming  body  of  the  administrative  county  of 
London,  and  under  divers  Acts  of  Parliament  hold, 
maintain,  and  regulate  certain  public  parks,  recreation 
grounds,  and  open  spaces. 

3.  Previously  to  the  passing  of  the  London  Council 
(General  Powers)  Act,  1890  (53  &  54  Yict.  c.  ccxliiL), 
the  said  hereditaments  and  premises,  known  col- 
lectively as  Brodkwell  Park,  were  in  private  owner- 
ship, and  were  included  in  the  valuation  list  for  the 
time  being  in  force  in  the  said  parish  and  upon  which 
the  poor  rate  mentioned  is  based,  and  were  assessed 
to  the  poor  rate  of  the  said  parish. 

4.  The  appellants,  pursuant  to  the  powers  conferred 
hy  the  said  Act  of  1890,  in  the  year  1891  acquired  the 
said  hereditaments,  and  the  same  were  conveyed  to 
them  by  deed  dated  the  26th  of  March,  1891,  as  here- 
inafter mentioned. 

5.  From  the  time  the  said  hereditaments  were 
acquired  by  the  appellants,  the  appellants  have  been 
rated  and  assessed  for  the  said  hereditaments  to  the 
poor  rates  of  the  said  parish  made  respectively  on  the 
11th  of  April,  1891,  the  26th  of  September,  1891,  the 
9th  of  April,  1892,  the  29th  of  September,  1892,  the 
8th  of  April,  1893,  and  the  7th  of  October,  1893 ;  but 
payment  of  the  rates  for  the  said  hereditaments  was 
not  demanded  in  respect  of  the  poor  rates  made  on 
the  11th  of  April,  1891,  the  26th  of  September,  1892, 
and  the  8th  of  April,  1893.  The  house  and  land  were 
from  the  26th  of  March,  1891,  until  the  6th  of  June, 
1892,  unoccupied  and  unused. 

Sections  4  and  5  of  the  said  London  Council  (Gtoeral 
Powers)  Act,  1890  (53  &  54  Vict.  c.  ocxliii.),  are  as 
follows : 

"  (4)  The  council  may  purchase  and  take  by  agree- 
ment certain  land^  in  tne  parish  of  Lambeth,  in  the 
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county  of  London,  known  as  Brockwell  Park,  as 
shown  on  the  plan  of  Brockwell  Park,  and  when  the 
council  shall  have  acquired  the  same,  they  shall  hold 
the  same  and  every  part  thereof  as  a  pars,  and  shall 
lay  out  and  maintain  and  preserve  the  same  and  every 
paort  thereof  as  a  park,  for  the  perpetual  use  thereof  by 
the  public  for  exercise  and  recreation,  and  may  from 
time  to  time  exercise  all  necessary  powers  for  the 
maintenance  and  preservation  of  the  same  as  a  park, 
provided  that  the  council  may,  if  they  think  fit, 
mdose  the  said  lands  or  any  otiier  part  thereof  with 
a  view  to  the  better  or  more  effectual  preservation 
thereof  for  public  use,  and  retain  or  remove, 
alter,  enlarge,  or  adapt  any  buildings  thereon,  for 
any  purpose  which  they  may  think  conducive  to  the 
pu  dUc  benefit. 

"  (5)  The  council  may  erect  and  maintain  in  the 
said  park  huts  and  lodses,  for  the  accommodation  of 
keepers,  constables,  and  other  persons  employed  by 
the  council  in  connection  with  the  maintenance  and 
management  of  the  park,  and  also  such  other  con- 
venient and  ornamental  buildings  as  they  may  think 
requisite  for  refreshment  rooms,  band  stands,  con- 
veniences, and  other  like  purposes." 

7.  By  the  before-mentioned  deed  of  the  26th  of 
March,  1891,  the  said  hereditaments  were  conveyed 
to  the  appellants  to  hold  the  same  unto  and  to  the 
use  of  them,  their  successors,  and  assigns  for  ever,  to 
the  end  and  intent  that  the  same  may  he  used  as  and 
for  a  pubhc  park  under  the  provisions  of  the  said 
London  Council  (General  Powers)  Act,  1890,  and  tbey 
now  hold  the  same  under  the  powers  and  subject  to 
the  provisions  in  the  said  Act  contained. 

8.  Brockwell  Park  occupies  about  78  acres,  and  is 
inclosed  on  all  sides. 

9.  The  house  numbered  1473  in  the  said  rate-book 
(formerly  the  mansion  house)  is  a  two-storied 
building  which  has  be^i  divided  by  the  appellants 
into  two  parts,  completely  separated  from  one  another 
by  partition  walls,  and  entered  bv  separate  entrances, 
being  the  original  front  and  bacx  doors  respectively 
of  the  old  mansion  house. 

10.  Of  the  part  whidi  is  entered  by  the  original 
front  door,  the  ground  fioor  and  basement  are  occu- 
pied as  refreshment  rooms,  the  same  being  held  for 
the  year  ending  the  dlst  of  March,  1895,  under  a 
licence  or  agreement,  while  the  upper  fioor,  consisting 
of  several  good-sized  rooms,  is  unused.  Such  last- 
mentioned  rooms  might  be  let  to  a  tenant  from  year 
to  vear  for  £20  a  year,  if  right  of  access  at  all  times 
comd  be  given  to  him  consistently  with  the  pro- 
visions of  the  said  Act  and  the  bye-laws  hereinafter 
mentioned. 

11.  l%e  part  which  is  entered  by  the  original  back 
door,  consisting  of  eight  living  rooms  and  a  small 
office,  is  occupied  by  the  resident  superintendent  of 
the  park  and  his  family.  Such  resident  superinten- 
dent is  reasonably  necessary  for  the  protection  and 
proper  management  of  the  said  park  for  the  purposes 
of  the  said  Act.  He  is  paid  oy  the  appellants  a 
salary,  in  fixing  which  is  taken  into  account  the  fact 
that  he  has  the  rooms  rent  free,  water  and  gas  being 
found  by  the  appellants.  Similar  accommodation  in 
the  way  of  rooms  could  not  be  found  for  him  in  the 
immediate  neighbourhood  of  the  said  park  for  a  less 
rent  than  £40  a  year  as  tenant  from  year  to  year. 

12.  The  builoings,  yard,  and  premises  formerly 
used  as  coachhouse,  stables,  and  outbuildings  in  con- 
nection with  the  said  mansion  house,  have  been 
partly  converted  for  public  use  into  a  gymnasium  for 
children,  conveniences  for  men  and  women,  and  a 
children's  shelter,  and  partly  into  a  cottage  for  a 
oonstable  to  live  in,  consisting  of  four  living  rooms,  a 
carpenter's  shop  for  the  use  of  men  specially  em- 
ployed by  the  appellants  on  necessary  repairs  in  the 


said  park,  a  lock-up  store,  an  office,  a  tool  shed,  and  a 
bothy  for  the  men  to  have  their  meals  in.  The  said 
cottt^,  shop,  store,  shed,  and  bothy,  as  well  as  the 
said  gymnasium,  conveniences,  and  shelter,  are  aU 
properly  used  as  aforesaid  by  the  appellants  for  the 
purposes  of  managing  the  said  park  under  the  said 
Act,  and  it  is  considered  necessary  by  the  County 
Coundl,  and  is  proper  for  the  protection  of  the  said 
park  and  its  contents  that  the  said  constable  should 
reside  in  the  said  cottage.  Such  last-mentioned 
cottage  could  not  be  let  except  at  a  merely  nominal 
rent  to  anyone  except  in  connection  with  the  whole 
establishment  formerly  constituting  the  mansion 
house. 

13.  The  lodffe  and  cottage  numbered  1483  and 
1487  in  the  said  rate-book  are  small  cottages,  the 
former  containing  three  rooms  and  the  latter  contain- 
ing five  rooms  and  having  a  small  yard  at  the  back, 
the  only  entrance  to  each  being  inside  the  park  gates. 
These  cottage  are  used  as  residences  for  two  con- 
stables, who  are  allowed  by  the  appellants  to  occupy 
them  rent  free  in  consideration  of  the  extra  duty  they 
undertake  of  looking  after  the  gates,  of  which  they 
have  the  keys,  and  protecting  the  park  at  njxht.  £k 
is  considered  necessary  by  the  County  CoundC  and  is 
proper  for  the  protection  of  the  said  park  and  its  con- 
tents, that  the  said  constables  should  reside  in  the 
said  cottages.  If  the  said  cottages  could  be  let  by  the 
County  Council,  unhampered  by  the  provisions  of  the 
said  Act  and  the  bye-laws  hereinafter  mentioned,  they 
would  fetch  rents  sufficient  to  support  the  figures  in 
the  said  rate-book. 

14.  All  the  land  in  the  said  park,  numbered  1475 
in  the  said  rate-book,  is  open  to  the  public  at  large  as 
a  park  and  recreation  ground  during  the  daytime,  bat 
at  night  the  gates  are  locked  and  the  pubhc  are  not 
admitted.  This  is  necessary  for  the  protection  of  the 
park  and  to  prevent  its  being  turned  to  improper  oses 
at  night. 

15.  Certain  bye-laws  have  been  made  and  are 
applicable  to  ihe  said  park,  amongst  other  open  spaces, 
under  the  14th  section  of  the  said  Act,  and  the  con- 
stables are  by  warrant  required  to  enforce  the  saine 
under  the  17th  section  of  the  said  Act.  By  No.  1  of 
such  bye-laws  (the  whole  of  which  may  be  referred 
to  by  either  party)  the  following  acts  and  things 
(amongst  others)  are  prohibited  and  declared  to  be 
offences— viz. :  **  (36)  Befusing  to  leave  any  paric, 
garden,  or  other  endosed  place  at  or  after  the  time 
of  closing  the  gates  in  the  evening,  if  requested  to  do 
so  by  any  officer  or  police  constable,  or  wilfully 
remaining  therein  after  the  gates  are  closed  in  the 
evening,  or  climbing  on  or  over  the  gates,  fenoea,  or 
railings."  And  by  No.  2  penalties  are  provided  for 
a  breach  of  the  bye-laws. 

16.  The  grass  in  the  said  park  is  kept  down  )u  the 
appellants,  so  as  to  be  in  a  fit  state  for  pa^^  ^ue, 
p^tly  by  mowing  and  partly  bv  g^razing.  The  ^H^^axing 
IS  done  under  an  agreement  or  licence  with  a  homaee, 
by  which  such  licensee  is  entitled  to  the  granny  oif 
this  and  several  other  public  open  spaces  in  considera- 
tion of  a  payment.  The  above  is  a  reasonable  and 
economical  course  for  the  appellants  to  take  for  the 
purpose  of  carrying  out  their  duties  imder  tbe  4fii 
section  of  the  said  Act. 

17.  Amongst  other  arrangements  reasonaUe  and 

E roper  for  the  recreation  of  the  public,  the  appellants 
ave  laid  out  and  maintain  thirty  lawn  tennis  grounds 
and  thirteen  cricket  pitches  in  the  said  i^ark. 

18.  The  necessary  excuses  of  maintaining  the  park 
as  a  whole,  with  the  buildings  on  it,  for  the  porpoees 
of  the  said  Act  far  exceed  any  sums  of  money  whkk 
are  or  could  be  derived  from  licences  for  the  sui^y 
of  refreshments  or  for  grazing  rights  or  othe 
The  actual  expenses  exceed  £2,000  a  year* 
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19.  If  the  hereditaments  assessed  in  the  said  rate 
had  remained  in  the  same  state  of  use  and  oooupa- 
tion  in  which  they  were  prior  to  the  passing  of  the 
said  Act,  the  rateable  vaJue  thereof  would  have  been 
sufficient  to  support  the  figures  set  out  in  the  said 
imte. 

20.  The  total  purchase  money  for  the  said  park  in 
1891  was  £117,000,  of  which  £62,000  only  was  pro- 
Tided  by  the  appellants,  the  balance  being  made  up 
of  contributions  from  other  public  bodies. 

21.  If  the  appdlants  had  had  a  duty  to  provide  an 

ri  space  for  the  public  in  the  said  locality,  and  for 
purpose  of  carrying  out  that  duty  had  had  the 
power  and  the  wish,  instead  of  purdiasing  the  said 
perk,  to  take  it  as  lessees  or  tenants  and  pay  a  rent 
for  the  same,  th^  would  have  had  to  pay  a  rent 
for  the  same  sufficient  to  support  the  figures  in  the 
aaid  rate. 

22.  The  respondents  contend  that  the  facts  as  above 
stated  show  an  occupation  of  all  or  some  of  the  said 
hereditaments  by  the  appellants,  and  that  such  ocou- 
nation  was  under  the  circumstances  above  stated  a 
beneficial  occupation ;  and  that  even  if  the  occupation 
of  the  appellants  was  in  fact  not  bcnu^cdal  to  them, 
yet  they  were  properly  rated  to  the  relief  of  the  poor 
m  sums  justifying  the  said  respective  rates. 

23.  The  appellants  contend  that  under  the  drcum- 
Btanoes  they  are  not  rateable  at  all  for  any  portion  of 
the  said  property;  or  that  if  rateable,  the  rateable 
value  is  nil. 

The  questions  for  the  opinion  of  the  court  are : — 

(1)  Whether  the  appellants  are  rateable  in  respect 
of  sJl  or  any,  and  if  any  which,  portion  of  the  said 
hereditaments. 

(2)  If  the  appellants  are  rateable,  whether  they  are 
rateable  at  a  nominal  amount  only  in  respect  of  all 
or  any,  and  if  any  what,  portion  of  the  said  here- 
ditaments. 

If  the  ooiirt  should  be  of  opinion  that  the  appellants 
are  rateable  for  the  whole  of  the  said  hereditaments 
upon  the  same  basis  as  their  predecessors,  the  late 
occupiers  thereof,  then  the  rate  is  to  stand. 

If  the  court  should  be  of  opinion  that  t^e  last  pro- 
ceeding supposition  is  incorrect,  but  that  neverthe- 
less the  appellants  are  rateable  for  the  said  heredita- 
ments taken  separately  on  the  basis  of  there  being, 
notwithstanding  the  said  Act  of  Parliament,  a  bcm^- 
eial  oociuMtion  of  (a)  the  hereditaments  formerly 
comprised  in  the  old  mansion  house,  numbered  1473 ; 
(h)  the  land,  numbered  1475 ;  (c)  tiie  lodge,  num- 
bered 1483;  or  {d)  the  cottage,  numbered  1487, 
then  the  rate  is,  for  the  purposes  <mly  of  this  case,  to 
be  amended  by  changing  the  rateable  value  of  (a) 
from  £164  to  £77,  of  (b)  from  £171  to  £85,  of  (c) 
from  £10  to  £5,  and  of  {d)  from  £24  to  £12  respec- 
tively, with  corresponding  reductions  in  each  case  of 
the  gross  estimated  rentaLi. 

If  the  court  should  be  of  opinion  that  all  the  said 
hereditaments,  or  any  portion  or  portions  thereof, 
are  either  not  rateable  or  rateable  at  nil,  then  the 
rate  is  to  be  quashed,  or  quashed  pro  tanto,  as  the  case 
m^be. 

it  the  court  should  be  of  opinion  that  none  of  the 
above  contentions  or  bases  are  right,  the  rate  is  to  be 
amended  in  accordance  with  the  judgment  of  the  court, 
whatever  it  may  be. 

Boeanquet,  Q,C,,  and  fforaee  Avory,  for  the  appel- 
Unts. 

LawBon  WaUon,  Q.C.,  Coward,  and  Hole,  for  the 
respondents. 

The  arguments  of  counsel  sufficiently  appear  in  the 
above  caM  and  in  the  following  written  judgments* 

Cur^  adv*  vulU 


The  following  written  judgment  was  read  by 

A.  L.  Smtth,  L.  J. — ^The  main  question  raised  by 
this  special  case  is  what,  upon  the  f  %cts  stated,  as  a 
matter  of  law,  was  the  rateable  value  of  Brockwell 
Park,  which  had  in  the  year  1891  become  one  of  the 
public  parks  of  London,  when  it  was  rated  to  the 
relief  of  the  poor  by  the  overseers  of  the  parish  of 
Lambeth  upon  the  7th  of  April,  1894.  Was  its 
rateable  value  then  the  same  as  it  had  been  prior  to 
its  becoming  a  public  park,  or  had  its  rateable  value 
been  thus  reduced  to  a  nominal  or  what  other  sum  ? 

l%e  overseers  have  assessed  the  park  at  its  rateable 
value  prior  to  its  having  become  a  public  park. 
Their  counsel  did  not,  however,  at  the  oar  contend 
for  this,  or  for  anything  like  it ;  but  he  argued  that 
this  court  should  hold  that  the  facts  of  the  spedal 
case  showed  that,  as  a  matter  of  law,  its  rateable 
value  was  other  than  nominal,  or,  as  he  said,  some- 
thing in  excess  of  nil.  The  material  facts,  as  they 
appear  upon  the  case,  are  these.  Prior  to  the  year 
1890,  when  the  London  Council  (General  Powers VAct 
(53  &  54  Vict.  c.  CGxUii.)  was  passed  Brockwell  Park 
belonged  to  a  private  owner,  and  consisted  of  seventy- 
eight  acres  of  land,  with  a  mansion  house,  lodge,  and 
cottage  thereon.  It  was  then  rated  to  the  raief  of 
the  poor  at  a  net  annual  rateable  value  of  £359 ;  and 
it  is  not  disputed  that  this  was  then  its  rateable  value. 
By  the  Act  of  1890,  s.  4,  the  Legislature  empowered 
the  London  County  Council,  if  they  thought  fit,  to 
purchase  Brockwell  Park,  and  it  enacted  '*  that  when 
the  Council  shall  have  acquired  the  same  they  shall 
.  .  .  •  lay  out,  maintain,  and  preserve  the  same 
and  every  pa^  thereof  as  a  park  for  the  perpetual 
use  thereof  by  the  public  for  exercise  and  recreation." 
In  the  year  1891  the  London  County  Council  exercised 
the  option  so  given  to  them,  and  subscribed  towards 
its  purchase  £60,000,  the  residue  of  the  purchase 
money,  £57,000,  beinff  obtained  from  other  sources. 
The  case  finds  '*  that  the  necessary  expenses  of  main- 
taining the  park  as  a  whole,  with  the  buildings  on  it, 
for  the  purposes  of  the  Act  far  exceed  any  sums  of 
money  which  are  or  could  be  derived  from  licences 
for  refreshments  or  for  grazing  or  otherwi&e."  *'  The 
actual  expenses  exceed  £2,000  a  year,"  in  other  words, 
when  the  rate  was  made  in  September  1894,  the 
London  County  Council  were  necessarily  heavy 
pecuniary  annual  losers  by  reason  of  the  obligation 
imposed  upon  tiiem  by  the  statute  to  maintun  the 
park  as  a  park  for  the  perpetual  use  thereof  by  the 
public  for  exercise  and  recreation.  The  London 
County  Council  were  not  empowered  to  let  the 
park  or  any  part  of  it,  or  to  use  any  part  of 
it  in  any  otner  way  than  as  a  public  park 
for  the  recreation  of  the  public  for  ever.  It  never 
can  be  abandoned  as  a  public  park,  but  must 
remain  a  public  park  for  ever,  kept  up  at  the  expense 
of  the  London  County  Council.  In  considering 
whether  a  hereditament  is  a  rateable  hereditament  or 
not,  in  mv  judgment  in  the  first  place  it  must  be 
determined  whether  its  occupation  is  capable  of  value 
in  any  person's  hands  whatsoever.  If  yes,  then  it 
is  a  rateable  hereditament ;  aliter  if  it  is  not.  The 
counsel  who  appeared  for  tiie  London  County  Coun- 
cil, very  properly,  in  my  judgment,  admitted  that 
Brockwell  Park,  though  its  rent-producing  capacity 
was  fettered  as  above  mentioned,  was  a  rateable 
hereditament,  and  I  therefore  need  not  embark  upon 
the  theory  of  land  being  struck  with  sterility  in  any 
and  every  Dody's  hands ;  for  the  question  before  us  is 
whether,  taking  the  conditions  under  which  the 
London  County  Council  were  by  the  statute  of  1890 
bound  for  ever  to  occupy  the  park,  there  are  findings 
in  this  case  which  render  the  rateable  value  of  that 
occupation  other  than  nominal. 
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Now,  as  regards  the  law  to  be  applied  to  the  rating 
to  the  relief  of  the  poor  of  a  rateable  hereditament 
under  the  statute  of  Elizabeth,  there  are  three  well- 
known  legal  landmarks.  First,  the  Parochial  Assess- 
ment Act  (6  &  7  Will.  4,  c.  96),  which  was  passed  in 
the  year  1836,  by  which  was  enacted  the  rule  whereby 
the  rateable  value  of  the  occupancy  of  a  hereditament 
is  to  be  ascertained ;  secondly,  the  case  of  Jones  v. 
The  Mersey  Docks  and  Harbour  Board,  11  H.  L.  C. 
443,  at  p.  461,  in  the  year  1864  in  the  House  of 
Lords,  which  laid  down  how  this  rule  was  to  be 
applied ;  and  thirdly,  the  case  of  Beg,  ▼.  The  School 
Board /or  London,  34  W.  E.  583,  17  Q.  B.  D.  738,  in 
this  court  in  the  year  1886,  in  which  it  was  for  the 
first  time  held  that  the  occupying  owner  was  to  be 
taken  into  account  as  a  possible  hypothetical  tenant 
when  arriving  at  the  rateable  viJue  of  a  heredita- 
ment. Lord  Blackburn  (then  Blackburn,  J.),  in 
delivering  the  opinion  of  the  majority  of  judges  in 
the  House  of  Lords  in  the  case  of  Jones  v.  The  Mersey 
Docks  and  Harbour  Board,  thus  laid  down  the  rule. 
He  said  the  Parochial  Assessment  Act  has  enacted 
« that  no  rate  shall  be  valid  unless  made  upon  an 
estimate  of  the  net  annual  value  of  the  sevenu  here- 
ditaments rated  thereunto ;  that  is  to  say,  of  the  rent 
at  which  the  same  might  reasonably  be  expected  to 
let  from  year  to  year,  &ee  of  all  usual  tenant's  rates 
and  taxes  and  tithe  commutation  rent-charge,  if  any, 
and  deducting  therefrom  the  probable  average 
annual  cost  of  repairs,  insurance,  and  other  expenses, 
if  any,  necessary  to  maintain  them  in  a  state  to  com- 
mand such  rent."  In  order,  therefore,  that  a  valid 
rate  may  be  imposed,  it  is  essential  that  the  occupa- 
tion should  be  of  value  beyond  what  is  required  to 
maintain  the  property ;  for  if  the  occupation  be  of  so 
little  value  that  the  hypothetical  tenant  (under  the 
Parochial  Assessment  Act)  would  either  give  no  rent, 
or  a  rent  which,  after  deducting  the  annual  expenses 
of  the  maintenance,  would  leave  no  overplus,  there  is 
nothing  to  rate.'*  This  rule  was  adopted  by  the  House, 
and  is  the  undoubted  law  on  the  subject.  The  Lord 
Chancellor  (Lord  Westbury)  said :  "  Having  regard 
to  the  Parochial  Assessment  Act,  6  &  7  Will.  4,  c.  96, 
it  may  be  said  in  answer  that  occupation  to  be 
rateable  must  be  of  property  yielding  or  capable  of 
yielding  a  net  annual  value,  that  is  to  say,  a  clear 
rent  over  and  above  the  probable  average  cost  of 
the  repairs,  insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  the  property  in  a  state  to 
command  such  rent.  It  is  in  this  sense  that  I 
understand  the  words  *  beneficial  occupation,' 
wherever  it  is  said  that  to  support  a  rate  the 
occupation  must  be  a  beneficial  one.  For,  on 
principle,  it  is  by  no  means  necessary  that  the 
occupation  should  be  beneficial  to  the  occupiers. 
It  is  sufficient  if  the  property  be  capable  of  yield- 
ing a  clear  rent  over  and  above  the  necessary  out- 
goings."  This  rule  has  been  ever  since  acted  uj>on 
own  to  the  present  time.  I  will  take  one  in- 
stance from  among  the  many  by  way  of  example. 
In  the  case  of  The  Mayor  of  Liverpool  {Appellants) 
V.  The  Overseers  of  Waveriree,  2  Ex.  D,  55n, 
Blackburn,  J.,  in  delivering  judgment,  said :  "  The 
whole  question  turns  on  the  rule  given  by  the 
Parochial  Assessment  Act,  which  says  that  the 
occupier  is  rateable  at  what  a  tenant  from  year  to 
year  will  give  as  the  rent,  who  takes  the  land  subject 
to  the  same  restrictions  as  those  under  which  the 
appellants  hold  it.  Now  the  tenant  would  only  give 
such  a  rent  as  the  restrictions  imposed  by  statute 
would  enable  him  to  earn;  and  the  rateable  value 
is  to  be  based  upon  that  rent."  This  is  the  rule, 
and  it  is  settled  and  plain ;  it  is  in  its  ai>plication  to 
different  sets  of  facts  that  difficulty  has  arisen,  as  will 
be  seen  from  the  many  cases  in  the  law  reports  upon 


the  subject.  From  the  year  1836  down  to  the  year 
1886  the  hypothetical  tenant  was  assumed  to  be  a 
person  other  than  the  occupying  owner  of  the  here- 
ditament sought  to  be  rated;  and  had  the  law 
remained  so  until  now,  I  cannot  doubt  that  the 
present  contention  of  the  respondents  would  have 
been  hopeleBsljr  untenable,  for  it  is  plain  enough, 
and  indeed  it  is  admitted  by  their  counsel,  that  no 
hypothetical  tenant  (leaving  out  of  consideration  tiie 
occupying  owner,  the  London  County  Council,  as  a 
possible  hypothetical  tenant)  would  m  April,  1894. 
have'  given  a  farthing  of  rent,  to  use  Lord 
Blackburn's  expression  m  The  Mayor  of  Lincoln  v. 
Holmes  Common,  15  W.  E.  786,  L.  K.  2  a  B. 
482,  for  Brockwell  Park,  subject  to  the  restrictiooa 
and  prohibitions  imposed  upon  the  occupancy  of  the 
park  by  the  Legislature  in  1890.  In  the  year  1886, 
however,  matters  changed,  and  the  case  of  Regina  v. 
The  School  Board /or  London  came  up  for  determina- 
tiou  in  this  court. 

The  question  was  whether  the  School  Board,  who 
were  occupying  owners  of  the  premises  sought  to  be 
rated,  were  to  be  excluded  when  inquiring  what 
rent  a  hypotheticMd  tenant  would  have  been  willing 
to  give  for  the  school  premises ;  and  it  was  held  that 
the  School  Board  had  the  duty  imposed  upon  it  by 
the  Legislature  to  provide  school  premises  for  edaoa- 
tional  purposes,  and  might,  if  they  had  not  pur- 
chased the  premises  sought  to  be  rated,  have  been 
induced  or  forced  to  become  tenants  of  them,  and,  at 
thev  had  power  to  rent  premises,  they  were  not  to  be 
excluded  when  considering  the  possible  hjrpothetioal 
tenant.  Then  came  the  case  of  Owen^s  College  v. 
Overseers  of  Chorlton-upon-Medlock,  65  L.  T.  M.  8. 
737,  before  the  late  Stephen,  J.,  and  me  in  the 
Divisional  Court,  when  we  held,  following  the  case  of 
Regina  v.  School  Board /or  LondonihAi,  in  considenng 
what  rent  the  hypothetical  tenant  would  be  likely  to 
give,  the  occupying  owner — i.e.,  Owen's  College — 
was  to  be  tarai  into  consideration.  I  find  from 
the  Law  Times  report  of  this  case  that  it  was  ad- 
mitted before  us  that  a  solvent  tenant  would  have 
given  such  a  rent  as  tenant  from  year  to  year  at 
would  support  a  rateable  value  of  either  £1,000  or 
£1,300;  the  respondent's  contention  being  that  the 
rateable  value  oi  the  college  should  be  assessed  npoii 
the  calculation  of  4  per  cent,  upon  the  cost  prioe  of 
erecting  the  buildings,  which  brought  out  the  rate- 
able  value  of  £3,285,  which  was  what  the  oolleffe 
appealed  against.  This  last  argument  we  disoardeo, 
and  I  think  rightly  so ;  and  we  followed  Regina  ▼.  Th€ 
School  Board  /or  London,  and  included  the  ooeopy- 
ing  owner  as  a  possible  tenant,  and  upheld  the  rate  at 
£1,300.  Uponappeal  this  oourtheld  (35  W.  E.  226,  IS 
Q.  B.  D.  403)  that,  although  the  trustees  of  the  ocd- 
lege  had  a  duty  imposed  upon  them  by  law  of  znain- 
taining  a  college  for  educational  purposes,  yet,  inaa- 
much  as  it  was  by  law  incapadtated  from  renting 
the  premises  sought  to  be  rated,  it  was  to  be 
excluded  from  consideration  as  a  possible  hypothetioal 
tenant. 

In  the  year  1889,  in  the  case  of  The  Mayor,  Sc,  of 
Burton-upon- Trent  v.  The  Assessment  CommiUee  of 
Burton-upon-Trent,  38  W.  E.  181,  24  Q.  B.  D.  197,  at 
page  207,  the  principle  laid  down  in  the  oase  <^  £^ 
V.  School  Board  /or  London  was  acted  upon  u&  ^oi 
court,  it  being  held  that  the  Mayor  and  Corponaaoa 
of  Burton-u^n-Trent,  who  were  occupying  owneft, 
had  a  duty  imposed  upon  them  to  aispoae  of  tkt 
sewage,  and  were  competent  to  have  become  tenants 
for  that  purpose  of  the  premises  sought  to  be  rated. 
They  were  therefore  held  to  be  in  the  oategory  of 
possible  hypothetioal  tenants ;  and  this  oaae  was  dis- 
tinguished nom  the  case  of  Oioen^s  OoUege  v.  Oventtrt 
o/  Chorlton^upon^Medlock  upon  the  ground  that  tht 
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Mayor  and  GoiporatLon  were  competent  possible 
bypothetkal  tenants,  whereas  in  OwetCB  Colkge  com 
the  ooUege  was  not.  So  matters,  so  far  as  material, 
rested  until  the  year  1893,  when  these  three  last- 
mentioned  oases  came  under  review  in  the  House  of 
Lords  in  the  case  of  The  London  Cowdy  Council  v. 
ChurthwardeM  of  Erith  PaHsh,  42  W.  E.  330,  [1893] 
A.  C.  562,  at  pages  590  and  596.  It  was  there  held 
that  the  oases  of  Beg.  y.  School  Board  for  London,  and 
of  the  Mayor  and  Corporation  of  Burion-upon^Treni^ 
in  which  it  had  been  held  that  the  oocupymg  owner 
was  to  be  taken  into  account  as  a  possible  hypothetical 
tenant,  were  rightly  decided;  but  that  fiie  case  of 
Owen's  College,  in  which  he  was  excluded,  was  not 
rightly  decided.  Lord  Herschell,  C.  ([1893],  A.  0. 
562,  at  page  596),  gives  his  reasons  for  this  conclusion 
as  follows :  ''  An  owner  who  is  in  occupation  of 
premises  can,  of  course,  never  reasonably  be  expected 
to  take  them  as  tenant  from  year  to  year — ^he  cannot 
become  tenant  to  himself.  Tet  it  has  been  held  that 
the  rent  which,  if  the  property  were  in  other  hands, 
he  would  be  willing  to  pay  may  be  taken  into 
aooount  when  inquiring  what  is  its  annual  value — 
that  is,  at  what  sum  it  might  reasonably  be  expected 
to  let  from  year  to  year,  li  the  hypothesis  be 
admissible  that  the  owner  might  himself  be  amongst 
the  possible  tenants,  although  as  a  matter  of  fact 
he  could  not  be  so,  it  seems  to  me  no  more 
violent  hypothesis  to  conceive  him  as  amongst 
the  possible  tenants,  even  although  he  may  be 
rabject  to  certain  legal  restrictions  which  would 
mvent  him  becoming  so."  ^Riis  opinion  of  Lord 
Herschell,  C,  was  approved  of  by  the  House. 
There  can  be  at  the  present  da^  no  doubt  whatever 
that  the  London  County  Council,  as  occupying  owners 
of  Brockwell  Park,  are  to  be  taken  into  consideration 
as  possible  hypothetical  tenants ;  and  this  brings  me 
to  the  point,  which  in  m^  judgment  is  the  real  point, 
whether  the  facts  stated  m  the  special  case  show,  as  a 
matter  of  law,  that  the  London  County  Council 
would,  as  hypothetical  tenants,  have  been  willing 
upon  the  7th  of  April,  1894,  to  have  ffiven  a  rent  in 
excess  of  what  any  other  hypothetical  tenant  would 
have  ^ven,  which  it  is  not  contended  would  have 
been  in  excess  of  a  nominal  rent. 

The  London  County  Coundl  owed  no  duty  what- 
ever to  anyone  to  provide  a  park  for  the  public  at 
Brookwell  or  anywhere  else,  though  their  doing  so 
was,  no  doubt,  prompted  by  philanthropic  purposes 
for  the  benefit  of  the  public,  whose  representatives 
the^  were ;  but  benefit  to  the  public  is  not  a  value 
which  can  be  taken  into  consideration  when  ascer- 
taining what  rent  a  hypothetical  tenant  would  give 
for  a  hereditament. 

The  question  is.  What  value  is  the  hereditament  to 
the  hypothetical  tenant?  Blackburn,  J.,  in  Jonee  v. 
The  Mersey  Docks  and  Harbour  Board,  11  H.  L.  C. 
443,  at  p.  478,  pointed  this  out.  He  said:  <<The 
rate  is  to  be  withheld  "  (this  must  be  a  misprint  for 
either  **  imposed**  or  *'  upheld  "J  '*not  in  respect  of 
the  value  of  the  benefit  conf  errea  on  the  public,  or  on 
that  portion  of  it  which  uses  the  dock,  but  is  to  be 
impoeed  on  the  occupier  of  the  docks  in  respect  of  the 
vafne  to  them "  (t.e.,  the  dock  company)  *'  derived 
from  the  payments  taken  for  that  use."  In  the  case 
of  Hare  ▼.  The  Overseers  of  Putney,  29  W.  R.  721, 
7  Q.  B.  D.  223,  in  this  court,  this  statement  of  the 
law,  as  it  appears  to  me,  was  adopted.  In  that  case 
the  Metropoutan  Board  of  Works,  pursuant  to  statute, 
parchaoed  Putney  Bridge  from  its  owners,  took  off 
the  tolla,  and  threw  it  open  to  the  pobUc  toll  free. 
The  occupation  of  the  bridge  thereafter  never  was  of 
value  to  the  Metropolitan  Board  of  Woi  k8,  though  it 
undoubtedly  was  of  the  greatest  value  to  the  public 
whose  representatiyee  the   Metropolitan    Board    of 


Works  were,  and  it  was  held  that  this  fact  did  not- 
su^ort  the  rate  made  upon  the  Metropolitan  Board 
of  Works.  There  is  no  finding  in  this  case  that  the 
London  County  Coundl  would  give  a  farthing  of  rent 
for  Brockwell  Park.  All  that  is  found  is  this  (para- 
graph 21) :  **  If  the  appellants  had  had  a  duty  to 
provide  an  open  space  for  the  public  in  the  said 
locality,  and  for  tiie  puipose  of  carrying  out  that  duty 
had  had  the  power  and  wish,  instead  of  purchasing 
the  said  park,  to  take  it  as  lessees  and  tenants 
and  pay  a  rent  for  the  same,  they  would 
have  had  to  pay  a  rent  for  the  same  sufficient 
to  support  tiie  figures  of  the  rate."  On  the  other 
hand,  it  is  found  that  the  London  County 
CouncQ  must  necessarily  be  annual  heavy  pecuniary 
losers  by  reason  of  being  bound  by  statute 
to  keep  up  the  park  for  ever  for  the  recreation  of  the 
public.  Then  how,  as  a  matter  of  law,  is  it  to  be 
said  that  the  London  County  Coxmdl  would  be  wOUnff 
to  give  as  hypotheticMd  tenants  more  than  a  nominal 
rent  ?  Li  ail  the  cases  cited  In  which  an  occupying 
owner  has  been  lnx>ught  within  the  category  of 
hypothetical  tenant  as  being  wilUng  to  give  more 
rent  than  any  other  hypothetical  tenant,  there  has 
been  not  only  the  duties  imposed  upon  such  owner  of 
providing  what  the  Legislature  has  required  shall  be 
provided  by  him,  but  (except  in  the  case  of  Beg,  v. 
8cJu)6l  Board  for  London)  there  has  been  a  specific 
finding  that  if  he  had  not  been  occupying  owner  he 
would  have  given  a  rent  sufficient  to  support  the  rate. 
In  Beg,  v.  School  Board  for  London  there  was  the 
duf^  to  provide  a  school  house,  and  the  sole  point 
decided  by  this  court  (and  the  judgments  are  explicit 
as  to  this)  was  that  the  occupying  owner  was  to  be 
considered  as  a  possible  hypothetical  tenant,  nothing 
more.  In  the  Owen*s  CoVege  case  there  was  the  duty 
to  provide  premises  for  educational  purposes,  and  in 
that  case,  as  before  stated,  the  argument  proceeded 
upon  the  admission  that  the  college  as  hypothetical 
tenant  would  give  a  rent  sufficient  to  uphold  a 
rateable  value  of  either  £1,000  or  £1,300,  although 
the  ooUege  could  not  be  worked  at  a  profit.  There  was 
a  similar  duty  in  the  case  of  Mayor  and  Corporation 
of  Burion-upon^Trent  v.  Assessment  Committee  of 
Burton-upon-Trent,  namely,  a  duty  to  provide  a 
sewage  iaxm  to  deal  with  the  sewage,  and  in  that 
there  was  idso  the  finding  that,  although  the  farm 
and  pumping  station  as  part  of  the  sewage  system 
could  not  be  worked  at  a  profit,  if  the  farm  and 
pumping  station  belonged  to  a  private  owner,  the 
appellants  woidd  hire  them  at  a  rent  sufficiently  high 
to  THf^infitin  the  rate ;  and  lastly,  in  the  Erith  case, 
in  the  House  of  Lords,  Lord  Herschell,  at  p.  579, 
commences  his  speech — and  it  is  the  foundanon  of 
his  opinion — ^by  pointing  out  that  it  was  found  in  the 
special  case,  paragraph  10,  that  the  London  County 
(A>uncil,  if  they  had  not  been  occupying  owners  of 
the  outfall  works  and  pumping  station  sought  to  be 
rated,  would  have  been  willmg  to  pay  as  yearly 
tenants  a  rent  for  the  same  sufficient  to  support  the 
rate.  T^  same  flwiimp  will  be  found  in  all  the 
three  cases  which  were  &en  argued  together  in  the 
House  of  Lords.  Now,  a  great  deal  has  been  said 
in  this  court,  both  in  this  case  and  in  the  Hull  Docks 
Company  v.  Chiardians,  <fec..  of  Sculcoates  Union,  42 
W.  B.  595,  [1894]  2  Q.  B.  69,  as  to  what  the  House 
of  Lords  decided  in  the  Erith  case,  and  I  desire  to 
state  what  in  my  judgment  the  House  of  Lords  laid 
down  therein.  It  is  this.  First,  it  reaffirmed  what 
had  been  affirmed  in  the  year  1864  by  the  House  of 
Lords  in  Jones  v.  The  Mersey  Docks  and  Harbour 
Board,  namely,  that  to  render  a  hereditament 
rateable  its  occupation  must  be  of  value  to  someone, 
and  that  it  was  not  essential  to  rateability  that  a 
particular  occupier  of  the  land  should  be  able  to 
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make  a  pecuniary  profit  oat  of  it ;  secondly,  it  held 
that  the  occupying  owner  was  to  be  taken  into 
account  as  a  possible  hypothetical  tenant  when 
ascertaining  what  rent  a  hyx)othetical  tenant  would 
give  for  the  premises  about  to  be  rated,  even 
although  the  occupying  owner  was  prohibited  by 
statute  from  renting  the  premises ;  thirdly,  it  left  the 
rule  as  to  the  meth<^  of  ascertaining  the  rateable  value 
precisely  where  it  was  before,  iuid  as  regards  the 
case  of  an  occupying  owner  being  taken  as  a 
hypothetical  tenant,  Cord  Herschell,  at  page  593, 
says:  "The  whole  of  the  circumstances  and  condi- 
tions under  which  the  owner  has  become  occupier 
must  be  taken  into  consideration,  and  no  higher  rent 
must  be  fixed  as  the  basis  of  assessment  than  that 
whidi  it  is  belieyed  the  owner  would  really  be 
willing  to  pay  for  the  occupation  of  the  premises." 
The  question  as  to  what  rent  the  hypothetical  tenant, 
whemer  occupying  owner  or  not,  would  be  wilHng 
to  give  as  tenant  from  year  to  year,  over  and  aboye 
the  expenditure  to  command  the  rent,  is  necessarily 
one  of  fact. 

The  argument  that  the  House  of  Lords  has  deter- 
mined in  the  En'th  case  that  an  occupying  owner 
must  in  every  case  be  willing  to  give  more  than  a 
nominal  rent  is  in  my  judgment  wholly  untenable. 
The  House  of  Lords  decided  no  such  thing,  and  the 
subsequent  case  of  SculooaUs  Union  in  the  House  of 
Lords,  43  W.  R.  623,  [1895]  A.  C.  136,  shows  that  this  is 
so.  To  state  it  shortly,  it  decided  that,  it  having  been 
found  as  a  fact  that  nad  the  London  County  (x>uncil 
not  been  occupying  owners  of  the  works  sought  to  be 
rated  they  would  have  been  willing  to  pay  a  yearly 
rent  for  the  same  sufficient    to   support  the  rate, 
applying  the  ordinary  well-known   rule,  this    rent 
was  the  basis  upon  which  to  ascertain  the  rateable 
value   of   the   works,    even    although  the  London 
County  Council  were  by  law  prohibited  from  renting 
the  premises ;  and  that  it  was  nihU  ad  rem  to  show  in 
answer  to  such  a  finding  that  no  profit  could  be 
made  out  of  the  occupying  of  the  premises  by  the 
London  County  Council.     Now,  as   before   stated, 
there  is  no  finding    in  this  case  that  the  London 
County  Council  would  have  been  willing  to    have 
paid  any  rent  other  than  nominal,  or  indeed  any  rent 
at  all ;  and  I  must  point  out  that  this  is  very  remark- 
able and  worthy  of  notice,  seeing  what  the  special 
findings  in  the  ErUh  case  and  other  cases   argued 
therewith,  and  in  the  case  of  Mayor,  \&c,,  of  Burton- 
ujxm'Trent  v.  Assessm&nt  Committee  of  Burton-upon' 
Trent  Unions  had  been,  and  which  must  have  been 
before  the  advisers  of   the    respondents    when  this 
special  case  was  settled.     It    is  obvious   that  the 
respondents  have  been  unable  to  obtain  any    such 
fining,  and  have  been  obliged  to  content  themselves 
with  Sie  finding  that  if  the  London  County  Council 
had  had  a  duty  to  provide  an  open  space  for  the  public 
in  the  said  locality  (which  they  had  not),  they  would 
have  had  to  pay  a  rent  for  the  same  sufficient  to 
support   the  &ures  in   the  rate,  a    very  different 
finduig  indeed  mm  that  u^n  which  the  prior  cases 
were  adjudicated.    There  bong  no  such  finding,  how 
can  this  court,  as  a  matter  of  law,  hold    that  the 
London  County  Council  would  have  been  willing  to 
give  anything  in  excess  of  a  nominal  rent  for  the 
occupying  of  the  park,  when  upon  the  facts  found 
they  must  for  ever  be  large  annual  pecuniary  losers 
by  having  to  ke^  up  the  park  ?     The  point  taken  in 
argument,  that  because  the  London  County  Council 
had  given  towards  the  purchase  of  the  park  £60,000 
that  shows,  as  a  matter  of  law,  that  they  would  have 
been  willing  to  give  more  than  a  nominal  rent  for  the 
park,  is  in  my  judgment  unsound.  Take,  for  instance, 
tbe  ca«e,  now  unfortunately  in  some  counties  of  Eng- 
land by   no  means  of  uncommon  occurrence,  of  an 


occupying  owner  having  in  years  gone  by  purchased 
an  agricultural  farm  wluch  of  late  years  can  onlv  be 
worked  at  a  dead  out-of-pocket  loss,  and  for  wnioh 
no  tenant  can  be  found  to  ^ve  any  rent 
at  all  over  and  above  the  expeimiture  necessary 
to  command  the  rent.  Is  it  to  be  said,  as 
a  matter  of  law,  that  the  occupying  owner, 
because  he  had  sunk  his  money  m  ue  farm, 
would  give  more  than  a  nominal  rent  for  that  farm  at 
the  present  time  P  Again,  how  can  it  be  said,  as  a 
matter  of  law,  that  eitiier  from  philanthropic  motives 
or  in  order  to  ingratiate  themselves  with  their  con- 
stituents the  London  County  Council  would  have 
given  more  than  a  nominal  rent  for  Brockwell  Park  ? 
Even  if  this  could  legitimately  be  considered,  it 
appears  to  me  impossibk  so  to  hold,  and  yet  this  is 
what  we  are  in  reality  asked  to  do  upon  this  special 
case  by  the  respondents.  I  cannot  come  to  the  con- 
clusion, upon  the  facts  stated,  that  the  London 
County  Council  would  have  been  willing,  as  a  matter 
of  law,  on  the  7th  of  September,  1894,  to  have  given 
other  than  a  nominal  rent ;  and  I  therefore  disagree 
with  the  Divisional  Court,  which  held  that  the  rate- 
able value  of  Brockwell  Park,  upon  the  facts  stated 
must  have  been,  as  a  matter  of  law,  something  in 
excess  of  nil ;  and  I  would  point  out  that  it  is  only 
with  a  (question  of  law  arising  out  of  facts  that  either 
the  Divisional  Court  or  this  court  has  jurisdiction  to 
deal.  I  may  perhaps  add  that,  upon  the  facts  mm 
stated,  I  am  not  at  lul  suiprised  that  the  re^^dents 
have  been  unable  to  obtain  a  finding  as  in  ue  Erith 
case  and  the  other  cases  above  mentioned. 

A  subsidiary  point  was  taken  by  the  respondents 
that  certain  parts  of  the  park — ^for  instance,  that 
part  of  the  old  mansion-house  which  is  used  for 
refreshments  for  the  public,  and  the  other  part 
of  the  old  mansion  which  was  not  occupied  at 
all,  and  also  the  lodge  and  cottage — ^were  subject 
matters  for  separate  assessments  distinct  from  the 
park  itself,  and  had  a  rateable  value  of  their  own. 
The  Divisional  Court  held  that  this  was  not  so, 
and  I  agree  with  them.  The  obligation  imposed 
upon  the  London  County  Council  by  the  Act  of 
1890  was  to  lay  out,  maintain,  and  preserve  Brock- 
well Park,  and  every  part  of  it,  as  a  park  for  the 
perpetual  use  thereof  by  the  public  for  exercise  and 
recreation.  As  before  stated,  the  London  County 
Council  could  let  off  no  part  of  it.  The  Legislature 
enacted  that  if  the  London  County  Council  purchased 
Brockwell  Park  they  should  take  it  as  a  whole,  and 
for  ever  maintain  it  as  a  whole,  and  that  the  wh<de 
should  be  used  for  a  public  purpose  for  ever.  Tfnm 
being  so,  in  my  judgment  it  must  be  rated  as  a 
whole,  as  one  entity,  and  in  one  assessment;  and 
consequently  this  small  point  will  not  avail  the 
respondents. 

This  appeal  must  therefore,  for  the  reasons  above, 
be  allowed,  with  costs* 

RlGBT,  L.J. — Ever  since  the  passing  of  the  Statnte 
of  Elizabeth  the  measure  of  rateabili^  of  an  ooeupier 
in  respect  of  property  has  been  the  value  of  the 
property  for  occupation.  This  may  be  said  to  be  ih^ 
fundamental  principle  of  the  Act.  The  Parochial 
Assessment  Act,  which  differs  in  no  material  reepeot 
from  the  Valuation  (Metropolis)  Act,  1869,  pointa  oat 
with  precision  how  the  proper  figure  is  to  be  aaoer- 
tained.  The  assessment  is  to  be  on  the  net  annual 
value.  But  net  annual  value  is  explained  to  be  the 
excess  (if  any)  over  expenditure  necessary  to  oonunand 
the  rent,  of  the  rent  which  might  reasonably  be  ex- 
pected to  be  obtained  from  year  to  vear  from  a  tenant 
subject  to  usual  tenant's  rates  and  taxes,  and  com- 
mutation rent-charge,  if  any.  The  inquiriea  there- 
fore always  are,  first,  what  rent  might  reaaonab^ 
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be  expected  to  be  obtained ;  secondly,  what  average 
expenditure  would  be  re^nired  to  command  that  rent ; 
and  if  the  sum  ascertained  in  answer  to  the  first 
inquiry  is  either  nothing  at  all  or  not  in  excess  of 
the  amount  of  expenditure  shown  by  the  answer  to 
the  second  inquiry,  the  property  has  no  rateable 
▼alue.  The  rent  which  might  reasonably  be  expected 
is  to  be  ascertained  by  taking  into  consideration  every 
person  to  whom  the  property  can  have  an  occupation 
value,  including  the  owner  himself  if  the  property 
would  have  to  him  a  special  occupation  value.  Of 
course,  from  the  nature  of  the  case,  the  owner  cannot 
be  tenant ;  but  for  the  purpose  of  ascertaining  the  net 
annual  value  or  rent  it  is  dear  on  the  decided  cases 
that  he  must  be  treated  as  a  possible  tenant  for  the 
purpose  of  calculation  only.  What  I  have  called  the 
lunoamental  principle  of  the  Act  is  clearly  pointed 
out,  and  made  the  foundation  of  the  judgment  in  the 
Mersey  Dock  case.  In  that  case  also  it  is  laid  down 
that  it  is  not  value  in  the  sense  of  advantage  to  the 
public  which  has  to  be  taken  into  account,  but  value 
to  the  occupier.  In  the  London  School  Board  case, 
the  Owen*$  CoUege  case,  the  Burton  case,  and  the  Erith 
case,  and  other  cases  dealt  with  by  the  House  of 
Lords  at  the  same  time  with  the  Erith  case,  there  was 
no  doubt  that  the  school  buildings,  the  college 
•buildings,  and  the  sewage  works  were  of  annual 
value  to  the  occupying  owner.  In  each  case  the 
owners,  if  they  had  not  already  acquired  the  property 
in  respect  of  which  they  were  sought  to  be  rated,  would 
have  had  to  acquire  other  property  at  a  great 
expense,  and  the  net  annual  value  to  them  of  the 
property  actually  acquired  was  not  less  than  the  rent 
(lees  proper  outgoings)  which  it  would  have  been  worth 
their  wfaiUe  to  pay  for  the  property  if  they  had  not  been 
owners.  In  eadi  case,  ako,  the  property,  by  reason 
of  its  special  adaptability  for  the  purposes  of  the 
occupying  owner,  was  obviously  of  greater  value  to 
the  occupyinff  owner  than  to  anyone  else,  and  the 
questioii  really  was  whether  that  greater  value  was 
to  be  taken  into  account  in  fixing  the  hypothetical 
rent  which,  according  to  the  Parochial  Assessment 
Act,  was  to  ^vem  the  measure  of  rateability.  No  such 
qoestion  arises  in  the  present  case.  It  is  admitted 
tnat  if  the  land  in  question  were  or  could  be  of  any 
net  annual  value  to  the  London  County  Coxmcil  or 
to  anyone  else  as  occupiers,  that  value  must  be 
taken  into  account.  But  it  is  denied  that  the  land 
IB  of  any  net  annual  value  for  occupation  either  to 
the  London  County  Council  or  to  anyone  else.  In 
the  existing  stato  of  the  statote  law  as  to  this  parti- 
cular property  that  is  dearlv  made  out,  since  no 
conceivable  income  which  could  be  obtained  from  the 
property  so  long  as  it  remains  devoted  to  the  public 
uae  as  a  park  can  exceed  the  necessary  outgoings  for 
its  maintenance  which  the  Act  of  Parliament  imposes. 
It  cannot  even  be  said  that  the  possession  of  the  park 
relieves  the  County  Council  from  expenditure  wnich 
it  would  have  otherwise  to  incur,  since  they  are  under 
no  duty  to  provide  a  park  for  the  public  use,  and  no 
power,  even  if  they  had  the  wish,  to  do  so.  The 
flulvantage  to  the  public  of  having  the  land  kept  as  a 
park  cannot  be  taken  into  account.  It  has,  however, 
been  argued  that,  although  by  statoto  the  land  is 
devoted  in  perpetuity  as  a  park  for  the  recreation  of 
the  public,  it  ought  for  the  purpose  of  ascertaining  its 
annual  value  to  be  treated  as  though  it  were  not  so 
devoted ;  and  it  is  said  truly  that  on  this  assumption 
it  would  have  an  undoubted  and  considerable  annual 
▼alue  to  an  occupier.  Another  way  of  stoting  the 
alignment  is  that,  in  ascertaininfi^  the  value  of  land  for 
rating  purposes,  regard  should  he  had  only  to  un- 

groductiveness  arising  from  natural  causes,  and  not 
rom   legal   restriotionB.      This^  argument   appears 
equally   opposed   to  prindple  'and   authority.     It 


is  the  real  net  annual  value  which  is  always 
to  be  the  foundation  of  the  assessment.  The 
real  net  annual  value  to  an  occupying  owner 
has,  as  above  appears,  to  be  arrived  at  by  sup- 
posing a  tenancy,  which  cannot  at  law  exist,  for  the 
purpose  of  fixing  the  hjrpothetical  rent  which  by 
statute  is  made  the  measmre  of  net  annual  value.  But 
the  supposition  of  a  tenancy  is  only  for  the  purpose 
of  calculation,  and  it  is  the  real  net  annual  value  to 
the  occupying  owner  which  is  arrived  at.  The  argu- 
ment now  being  dealt  with  attributes  to  the  property 
a  fictitious  annual  value,  having  no  relation  whatever 
to  its  real  annual  value.  There  is  nothing  in  the 
Statote  of  Elizabeth,  or  in  any  dedded  case,  to 
justify  this.  Authority  as  wdl  as  prindple  is  opposed 
to  it.  The  Putney  Bridge  case,  for  instance,  seems 
to  be  very  dosdy  m  point.  But  it  is  not  necessary 
to  go  through  earlier  authorities,  since  in  the  Erith 
case,  which  is  supposed  I  know  not  why  to  lend  some 
plausibility  to  the  ar^niment,  Lord  Herschell  (in  a 
judgment  adopted  by  ul  the  noble  and  learned  lords) 
says,  at  page  591 :  "  Now,  if  land  is  '  struck  with 
sterility  in  any  and  everybody's  hands,'  whether  by 
law  or  by  its  inherent  condition,  so  that  its  occupa- 
tion is  and  would  be  of  no  value  to  anyone,  I  should 
quite  agree  that  it  cannot  be  rated  to  the  poor  " ; 
and  other  words  to  a  dmilar  effect  are  contained 
elsewhere  in  the  judgment.  It  has  been  suggested 
that  part  of  the  pro]^rty  might  be  separately  rated, 
but  the  answer  to  this  is  that  no  part  can  be  separated 
in  use  from  the  rest  without  breach  of  the  statotory 
provisions,  and  therefore  the  whole  must  be  taken 
together  for  the  purpose  of  assessment. 

A.  L.  Smith,  L.J.— The  Master  of  the  Bolls 
desires  me  to  say  that  he  agrees  with  the  judgments 
which  have  been  delivered  by  myself  and  my  brother 
Bigby. 

Appeal  allowed^  with  costs, 

Solidtors,  W.  A.  Blaxland;  W,  Honey. 


June  3. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  Eay  [ 

and  A.  L.  Smith,  L.JJ.)      ; 

PuQH  V.  London,  Bbighton,  and  Sottth  Coast 
Bailwat  Co.  (a.) 

Insurance—Accident — "  Incapacitated  from  employment 
by  reason  of  accident " — Nervous  shock  through  fright. 

By  a  folicy  of  insurance  the  defendants  undertook  to 
pay  te  tne  plaintiff,  who  was  a  signalman  in  their  em- 
ployment,  the  sum  of  £i  a  week  *'  in  case  of  his  being 
incapacitated  from  employment  by  reason  of  accident 
sustained  in  discharge  of  his  diUy  in  the  company^s 
service,'^  the  insurance  to  be  **  absolute  for  aU  accidents 
however  caused  to  the  insured  in  the  fair  and  ordinary 
discharge  of  his  duty"  While  the  plaintiff  was  on 
duty  in  his  signal-box  he  saw  an  express  train  approach- 
ing with  sparks  and  dust  flying  from  it,  one  of  the 
carriages  having  broken  down.  The  plaintiff  waved  a 
flag  to  stop  the  train,  and  was  so  excited  and  terrified 
that  an  accident  would  happen  to  the  train  that  he 
received  a  nervous  shock  to  nis  system  and  became  in- 
capacitated  from  employment. 

Held,  that  this  was  an  **  accident  sustained "  by  the 
plaintiff  in  the  discharge  of  his  duty  within  the  mean- 
ing of  the  policy,  and  that  the  plaintiff  was  entitled  to 
recover. 

Application  by  the  defendants  for  judgment  or  a 

(a.)  Beported  by  W.  F.  Babbt,  Bsq.,  Barristex-at' 
liaw. 
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new  trial  in  an  action,  tried  before  Cave,  J.,  and  a 
special  jury,  upon  a  policy  of  insurance  against  acd- 
dent. 

The  plaintiff  was  a  signalman  in  the  employment 
of  the  defendants,  and  by  the  policy  the  defendants 
agreed,  subject  to  the  conditions  endorsed  thereon,  to 
pay  to  the  plaintiff's  representatives  the  sum  of  £200 
in  case  of  his  death  from  accident  occurring  in  the 
discharge  of  his  duty  in  the  company's  service,  and  to 
pay  toUie  plaintiff  the  weekly  allowance  specified 
in  the  endorsement  thereon  *'  in  case  of  his  being 
inoapaoitated  from  employment  by  reason  of  accident 
sustained  in  discharge  of  his  duty  in  the  company's 
service." 

The  weekly  allowance,  in  case  of  permanent  dis- 
ability proved  by  medical  certificate,  was  to  be  £L  a 
week  until  the  amount  paid  equalled  what  would 
have  been  payable  in  case  of  death,  and  £l  a  week  in 
case  of  temporary  disablement  for  a  period  not 
exceeding  fifty-two  weeks. 

By  one  of  the  conditions  endorsed  on  the  policy, 
'*  the  insurance  is  absolute  for  all  accidents  however 
caused  to  the  insured  in  the  fair  and  ordinary  dis- 
charge of  his  duty." 

It  appeared  that  while  the  plaintiff  was  on  duty  in 
his  signal-box  he  saw  an  express  train  approaching 
at  considerable  speed,  and  dust  and  spanks  fiying 
from  it,  the  wheel  of  the  Pullman  car  bogie  having 
broken,  and  the  carriage  having  a  tilt  and  projecting 
beyond  the  rest  of  the  train. 

The  plaintiff  thereupon  waved  a  red  flag  to  stop  the 
train,  and  the  train  was  brought  to  a  standstill. 

The  plaintiff  was  so  excited  and  so  terrified  that 
an  accident  would  happen  to  the  train  that  he  received 
a  nervous  shock  to  his  system,  and  was  incapacitated 
from  any  employment. 

He  thereupon  brought  this  action  to  recover  £52, 
being  the  weekly  iJlowance  of  £1  for  fifty- two 
week?,  contending  that  he  had  sustained  an**  acci- 
dent "  within  the  meaning  of  the  policy. 

The  jury  found  a  verdict  for  the  plaintiff,  and 
judgment  was  given  accordingly. 

Bucknill,  Q.G,,  and  Uammoiid  Chambers,  for  the 
defendants. — ^There  was  no  **  accident  sustained  "  by 
the  plaintiff  within  the  meaning  of  the  policy.  There 
was  only  an  accident  to  the  train.  The  mere  sight 
of  something  which  he  did  not  expect  to  see  is  not  an 
**  accident"  within  the  meaning  of  the  policy.  There 
must  be  impact  or  something  equivalent  to  impact. 
A  mere  shock  to  the  nerves  would  be  an  injury,  but 
not  an  accident,  to  the  plaintiff.  Victorian  Railways 
Commissioners  v.  Goultas,  13  App.  Cas.  222,  36  W.  R. 
Dig.  64 ;  Sneeshy  v.  LaTicashire  and  Yorkshire  Rail- 
way Co.,  24  W.  R.  99,  I  Q.  B.  D.  42,  were  referred 
to. 

Spencer  Bower,  for  the  plaintiff,  was  stopped. 

Hammond  Chambers  replied. 

Lord  EsHER,  M.R. — In  this  case  the  liability  of 
the  defendants  depends,  not  upon  negligence,  but 
upon  contract.  The  question  is  whether  the  defen- 
dints  are  not  contractually  liable.  It  is  therefore 
UQ  necessary  to  say  anything  about  the  case  of  Vic- 
torian Railways  Commissioners  v.  CotUtas.  We  must 
first  see  what  are  the  facts  to  which  we  have  to  apply 
the  contract.  The  plaintiff  was  a  signalman  in  the 
employment  of  the  defendants,  and  at  the  time  of  the 
ojcurrence  in  question  he  was  on  duty  in  his  signal- 
box.  While  he  was  there  he  saw  a  train  approaching 
at  great  speed,  accompanied  by  a  volume  of  dust  and 
spirks,  wbich  showed  that  there  was  something 
Wi  ong  with  it.  Can  anyone  doubt  that  that  train 
wa^  iu  a  d  ingerous  conditioTi  ?  He  was  bound  to  act 
promptly.     If  hu  allowed  tuc  tiuiu  to  procet^d,  <*  fear- 


ful accident  might  happen.  The  responsibility 
thrown  upon  the  plaintiff  was  very  great,  as  the 
safety  of  tiie  train  depended  i^K>n  his  action.  If  a 
man  is  called  upon  to  act  under  these  oirconutanoes* 
a  condition  of  great  excitement  will  be  prodooed. 
The  immediate  result  was  a  shock  to  his  nerves.  He 
was  from  that  time  incapacitated  from  any  employ- 
ment He  was  incapacitated  bv  nefvoos  proitration 
which  prevented  him  from  physically  doing  work. 
That  is  a  physical  disease  to  the  nerves  oaosed  by 
friffht  arising  from  the  state  of  the  train  and  the 
fe^inff  that  upon  his  action  the  lives  of  the  passen- 
gers dependea.  It  was  an  accidental  friftht  which  so 
prostrated  his  nervous  system,  that  is,  the  physical 
condition  of  his  body,  that  it  inoapaoitatod  him 
from  employment.  The  case  therefore  came  within 
the  pc^cy,  and  the  application  must  be  dismissed. 

Kay,  L.J. — I  am  of  the  same  opinion.  It  cannot 
be  denied  that  what  occurred  to  the  plaintiff  ooonrred 
in  the  discharge  of  his  duty.  He  saw  the  express 
train  approaclung,  and  sparlu  and  dust  issuing  mm 
part  of  it  which  showed  that  a  calamity  might  ensue. 
He  was  in  his  signal-box,  and  was  called  upon  to  act 
He  had  to  determine  what  to  do  in  a  moment,  and 
he  waved  his  red  flag  to  stop  the  train.  He  acted  in 
the  discharge  of  an  imperative  duty  to  prevent  an 
accident  to  the  train,  which  seemed  to  be  imminent. 
He  succeeded  in  stopping  the  train,  but  received  sooh 
a  shock  to  his  nervous  system  through  fear  of  the 
disaster  which  he  thought  might  happen  that  he  has 
been  incapacitated  from  employment  ever  since.  The 
only  question  argued  was  whether  that  incapacity 
was  brought  about  by  reason  of  accident  sustained  by 
the  plaintiff  in  the  discharge  of  his  duty,  or,  to  take 
the  words  in  the  condition  indorsed  on  we  policy,  by 
an  accident  caused  to  the  plaintiff  in  the  fair  and 
ordinary  discharge  of  his  duty.  The  argument  was 
brought  down  to  this.  It  was  admitted  that  if  the 
train  had  struck  the  plaintiff,  or  the  boiler  of  the 
engine  had  exploded,  and  the  impact  of  the  air  had 
struck  him  so  as  to  produce  physical  injury,  in  either 
case  there  would  be  an  accident  within  the  policy. 
But  it  was  said  that  because  the  plaintiff  was  not 
touched  by  the  train  or  injured  by  the  impact  of  tiie 
air  caused  by  the  engine,  but  was  only  injured  by  the 
shock  to  his  nerves  caused  by  fear  of  an  accident,  and 
the  responsibiliW  thrown  upon  him,  there  was  no 
liability.  I  confess  that  I  am  unable  to  foUow  tihat 
argpiment.  It  seems  to  me  as  much  an  aoddent  as  if 
he  had  been  struck  by  the  train.  Supposing  the 
plaintiff  had  been  in  the  four-foot  way,  and  he  saw 
a  train  coming  suddenly  upon  him,  and  in  esoiying 
out  of  its  way  he  received  such  a  shook  to  his  nenroos 
system  that  he  became  incapacitated  from  work  or 
died,  would  not  that  come  within  the  policy  ?  In  my 
opinion  the  plaintiff  is  entitled  to  recover. 

A.  L.  Smith,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  H,  KeebU. 

Solicitors  for  the  defendants,  Rfse  A  Co. 


Vol.  ittiV. 


[A«g.i.i»e.]       THE  WEEKLY  REPORTER. 


629 


CODBT  OF  AXVEAL. 


Cbshbb  v.  Lowles. 


COUKT  OF  ApPKAIi. 


From  Q.  B.  Diy.         ) 
(Lord  Halflbarr,  C,  and  |  Jan.  23,  24. 

lopes  and  Bigby,  L.JJ.) ) 

CbSMBR  V,  LOWLBS. 

Be  Haoobbston  ELBonoN  PBTinoir.  (a.) 

Parh'amefU-^ElecUon  petition  —  Corrupt  and  illegal 
practices — Particulars  of  charges — Offences  committed 
a^ter  the  date  of  petition. 

In  an  election  petition  alleging  certain  specific  offences 
and  *•  other  corrupt  and  illegal  practices  before,  daring, 
and  after  the  election,**  the  petitioner  cannot,  unh^a  the 
peiiHon  he  duly  amended,  include  in  his  particulars,  or 
give  evidence  of,  offences  alleged  to  have  teen  committed 
eubeequent  to  the  date  of  the  presentation  of  the  petition. 

Appeal  from  chamberB. 

This  was  an  appeal  by  the  petitioner  from  an  order 
made  by  Jdawrance,  J.,  at  ohambers,  striking  out 
certain  particolars  of  charges  contained  in  an  election 
petition. 

The  petitioner  and  the  respondent  were  the  candi- 
dates at  a  Parliamentary  election  for  the  Hanerston 
Diyision  of  the  Borough  of  Shoreditch,  which  took 
place  on  the  16th  of  July,  1895 ;  the  respondent 
being  elected.  On  the  7th  of  August  the  petitioner 
presented  a  petition  ap^ainst  the  respondent's  return, 
alleging  that  he,  by  lumself  or  his  agents,  had  been 
guilty  of  bribery,  treating,  undue  influence,  and 
other  specified  offences,  and  further  alleging  in 
another  paragraph  that  he  had  committed  "other 
corrupt  and  illegal  practices  before,  during,  and 
after  the  said  election.'^. 

On  the  14th  of  August  the  respondent  took  out  a 
summons  for  particulars  of  the  specific  charges  and 
of  the  other  charges,  and  Day,  J.,  on  the  16th,  made 
an  order  that  the  petitioner  should  give  particulars 
of  the  spedfio  charges  ten  days  before  the  day  fixed 
Iot  the  hearing  of  the  petition,  and  that  he  should 

£*ve  particulars  of  the  general  charges  within  seven 
ijB  from  the  date  of  the  order.  On  the  19th  the 
rei^Kmdent  filed  a  return  of  his  election  expenses. 
On  the  2drd  the  petitioner  delivered  his  particulars  of 
the  general  chai|;es.  These  particulars  included 
allegations  that  the  respondent  had  been  guilty  of 
illegal  ijractioes  in  connection  with  the  return  and 
declarations  in  respect  of  his  election  expenses. 

On  the  22nd  of  October  the  respondent  took  out  a 
sommons  for  further  and  better  particulars  of  the 
general  charges,  and  on  the  25th  Pollock,  B.,  made  an 
order  for  the  delivery  of  such  further  and  better 
particulars  ten  days  before  the  day  fixed  for  the 
hearing  of  the  election  petition. 

On  the  15th  of  Januarv,  1896,  the  petitioner 
delivered  full  particulars.  On  the  22nd  the  respon- 
dent applied  at  chambers  to  strike  out  certain  of  these 
particulars,  namely,  particulars  105-158,  which 
related  to  the  alleged  illegal  practices  in  connection 
with  the  return  of  his  election  expenses,  and  parti- 
colars 101  and  103,  which  related  to  matters  which 
occurred  before  the  petition  was  presented. 
Lawranoe,  J.,  made  an  order  that  these  particulars 
should  be  struck  out  on  the  ground  that  the  petition 
did  not  cover  them.    The  petitioner  now  appealed. 

Willis,  Q.C.,  and  B.  8.  Foster,  for  the  appeUant 

Jelf,  Q.C,  and  Letvis  Coioard,  for  the  respondent. 

Lord  HiXSBTTBY,  C. — I  am  of  opinion  that  thiH 
appeal  should  be  dismissed.  This  case  divides  itself 
into  two  parts,  one  a  question  of  law  as  regards  par- 
ticulars 105-158  and  the  other  as  regards  particulars 
101  and  103.    As  to  the  latter  part  we  hesitate  either 

(a.)  Beported  by  E.  G.  Stillwsll,  Esq.,  Barrister- 
at-Law. 


to  alter,  to  affirm,  or  to  overrule  the  decision  of  the 
judge,  as  we  are  of  opinion  that  the  point  was  not 
really  argued  in  chanxbers.  We  have  jurisdiction  to 
entertain  the  appeal  on  that  point,  but  think  that 
it  would  be  more  satisfactory  to  send  the  matter  back 
to  the  learned  judge  for  further  argument  on  that 
point.  Our  judgment  has  therefore  no  reference  to 
that  part  of  the  case. 

The  question  we  have  to  determine  arises  on  the 
objection  that  the  illegal  practices  sJleged  in  connec- 
tion with  the  return  of  the  election  expenses  are  not 
covered  by  the  petition.  The  language  of  the  Cor- 
rupt and  Illegal  Practices  Prevention  Act,  1883  (46  A 
47  Yict.  c.  51),  upon  which  statute  the  petitioner 
relies,  is  "corrupt  practices  before,  during,  or  after 
the  election,*'  and  he  especially  relies  on  the  word 
*'  after."  The  point  of  departure  to  be  looked  at  is 
the  election  or  return,  twenty-one  days  from  which 
is  the  time  within  which  a  petition  must  be 
presented. 

l%e  charges  of  which  particulars  may  be  ordered 
are  charges  made  by  the  petition,  and  they  must  be 
charged  in  respect  of  offences  already  committed  at 
the  oate  of  the  petition.  It  is  impossible  that  charges 
founded  on  offences  alleged  to  have  been  committed 
since  the  presentation  of  the  petition  can  be  held  to 
be  charges  contained  in  the  petition. 

The  very  language  made  use  of  in  the  petition  is 
of  the  past  tense  where  it  says  the  respondent  "  has 
been"  guilty  of  certain  offences,  and  therefore  it 
cannot  possibly  include  offences  not  then  committed. 
It  is  clear  that  the  argument  of  the  petitioner  is  un- 
tenable when  one  looks  at  the  provision  in  the  statute 
sji  to  the  limit  of  twenty-one  days  for  the  presenta- 
tion of  the  petition ;  for  if  his  contention  were  right, 
and  the  trial  of  the  petition  did  not  take  place  for 
some  months  after  its  presentation,  a  member  might 
be  unseated  for  an  offence  committed  months  after  the 
election.  I  am  therefore  of  opinion  that  the  respon- 
dent cannot  be  proceeded  against  by  this  petition  in 
respect  of  charges  which  did  not  arise  untu  after  the 
date  of  the  petition.  It  is  said  that,  in  that  case, 
offences   committed  after  the    presentetion  of    the 

Satition  will  go  unpunished  ;  but  that  is  not  correct, 
y  section  40  of  46  &  47  Vict.  c.  51,  a  member  may 
be  charged  with  such  an  offence  either  by  amendment 
of  the  petition  made  within  the  time  limited  for 
amendment,  or  by  a  fresh  petition  filed  within  the 
prescribed  time  after  the  offence  was  committed.  I 
am  therefore  of  opinion  that  this  appeal  must  be 
dismissed. 

LopBS,  L.J. — I  am  of  the  same  opinion.  As  to  the 
question  of  the  objection  by  the  respondents  that  the 
particulars  105-158  relate  to  matters  which  are  not 
covered  by  the  charges  in  the  petition,  but  to  matters 
which  in  fact  occurred  after  the  date  of  the  petition, 
I  think  that  the  very  stetement  of  the  objection  is  of 
iteelf  sufficient  to  show  that  those  particulars  were 
rightly  struck  out.  A  petition  must  be  in  respect  of 
charges  then  existent,  and  the  petitioner  is  only  en- 
titled to  give  particulars  of  those  offences  alleged  in 
the  petition.  If  such  particulars  as  were  ffiven  in  this 
case  were  allowed,  the  petition  would  become 
prophetic.  I  do  not  think  the  contention  of  the 
petitioner  gives  sufficient  effect  to  the  words  *'  before, 
during,  and  after  the  election  " ;  it  rather  treats  the 
word  **  election "  as  though  it  were  *'  petition." 
Offences  may  have  occurred  between  the  date  of  the 
election  and  the  date  of  the  petition,  and  it  is  quite 
right  that  such  matters  should  be  included  in  the 
petition.  Offences,  however,  which  are  alleged  to 
have  been  committed  after  the  date  of  the  petition 
are  on  quite  a  different  footing.  There  is  no  hurd- 
ship  in  our  decision,  for  the  j^tioner  might  have 
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made  these  offences  the  subject  of  aa  amended  or  new 
petition,  had  he  done  so  within  the  time  limit  pre- 
scribed jfor  those  steps. 

BiGBY,  L.  J. — ^I  am  of  the  same  opinion.  As  to  the 
particulars  105-158,  hj  no  oonceiTable  process  of 
reasoning  can  things  which  have  occurred  after  the 
date  of  the  petition  be  made  to  fall  within  an  allega- 
tion as  to  thmgs  which  have  previously  occurred.  I 
think  that  that  consideration  really  at  once  decides 
the  whole  matter.  In  his  petition  the  petitioner  must 
confine  himself  to  things  which  have  occurred  before, 
durinff,  and  after  the  election,  and  particulars  can 
only  be  given  of  matters  which  had  occurred  at  the 
date  of  the  petition;  he  cannot  ffive  particulars  of 
something  which  had  not  occured  at  that  date.  It 
has  been  contended  on  the  part  of  the  petitioner  that 
the  respondent  waived  this  objection  by  taking  out  a 
summons  for  further  and  better  particulars.  No 
waiver,  however,  nor  agreement  even,  could  possibly 
make  particulars  of  things  which  had  not  happened 
at  the  date  of  the  petition  into  particulars  of  things 
which  had  happened  at  such  date.  The  appeal  there- 
fore fails,  and  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  ff.  P.  <£;  J,  H.  Cobb, 

Solicitors  for  the  respondent,  BoUit  &  Sons, 


Mayl. 


Ihom  Chan.  Div.     ^ 

(lindley,  Lopes,  and  > 

Kay,  L.JJ.)        j 

In  re  Hemp,  Tarn,  and  Cobdaob  Co.  (Limited). 
Hindley's  case,  (a.) 

Company — Winding  up — Underwriting  contract — Con- 
tributories  —  Register  of  members  —  Expiration  of 
agent* s  authority  to  apply  for  shares — Ratification  of 
application  by  subsequent  conduct  of  principal. 

An  underwriting  Utter  containing  cm,  offer  by  the 
underwriter i  in  consideration  of  a  premium,  to  take  up 
such  shares  in  a  company  <u  should  not  be  taken  up  by 
the  public  in  answer  to  an  invitation  for  public  subscript 
tion,  and  also  the  statement  that  **this  engagement  is 
binding  on  me  for  two  months  from  this  date,**  was 
addressed  to  the  promoters  of  the  company.  The  capital 
was  offered  to  the  public  a  few  days  after  the  date  of  the 
underwriting  letter,  but  the  underwriting  letter  was  not 
accepted  until  a  date  at  which  the  subscription  list  had 
been  closed,  the  invitation  to  the  public  proving  an  almost 
total  failure.  The  promoters  applied  for  shares  in  the 
underwriter's  name,  and  the  shares  were  allotted  to  him 
and  his  name  was  placed  on  the  register  of  members  of 
the  company,  where  it  remaified  for  more  tJian  three 
years,  he  acting  all  that  time  as  a  shareholder, 

Held,  thcU,  whether  or  not  the  application  for  shares 
was  properly  made  on  behalf  of  the  underwriter  and 
accepted  in  due  time,  he  had  by  his  conduct  ratified 
what  had  been  done,  and  vhis  liable  to  pay  calls  made  in 
the  winding  up  of  tlie  company. 

Decision  o/Yaughan  Williams,  J.,  reversed. 

Appeal  from  a  decision  of  Yaughan  Williams,  J. 
(reported  ante,  p.  397,  where  the  facts  are  fully 
stated). 

Buckley,  Q,C,,  and  IF.  F,  Hamilton,  for  the  appel- 
lant, were  stopped. 

Astburfj,  QC.y  and  E.  0,  Macnaghten,  for  the 
respondent. — Tbe  letter  was  only  an  offer,  and  should 
have  been  accepted  within  a  reasonable  time.     It  was 


(a.)  Bepoitei  by  B.  C.  Mackenzie,  Esq.,  Barrister- 
at-Law. 


not  so  accepted,  and  therefore  there  was  no  authority  to 
allot  shares  to  the  respondent :  In  re  United  Parts  and 
Qeneral  Insurance  Co,,  Beck's  case,  22  W.  B.  460,  L.  B. 
9  Ch.  App.  392. 

They  idso  cited  Waterhouse  v.  Jamieson,  L.  B. 
2  Sc.  &  Div.  29,  18  W.  B.  H.  L.  Dig.  8,  and  Oakes  v. 
Turquand,  L.  B.  2  H.  L.  325,  16  W.  B.  H.  L.  Dig.  15. 

[Lopes,  L.J.,  referred  to  In  re  Licensed  Victuallers' 
Mutual  Trading  Association,  Ex  parte  Audain,  37 
W.  B.  674,  42  Ch.  D.  1.] 

W,  F,  Hamilton  in  reply.— The  contract  to  take 
shares,  even  if  made  without  Hindley*s  authority, 
was  ratified  by  him. 

He  cited  In  re  Henry  Bentley  A  Co.  and  the  York-- 
shire  Breweries,  Ex  parte  Harrison,  69  L.  T.  N.  S.  204« 
and  Bolton  Partners  v.  Lambert,  37  W.  B.  434,  41  Ch. 
D.  295. 

Astbury,  Q,C.,  replied  on  the  further  cases  cited. 

Liin>LET,  L.J.,  stated  the  facts,  read  the  letter, 
and  continued: — That  was  an  offer,  and  an  offer 
only.  Although  it  begins  *'  I  agree"  and  talks  about 
the  engagement  being  bindinp;,  there  was  nothing 
binding  upon  anybody  until  it  was  accepted.  Mr. 
Hindley  says  that,  when  you  look  at  this  letter,  ^diioh 
he  signed,  upon  ihe  true  construction  of  it,  it  involves 
the  necessity  of  acceptance  by  the  corporation  within 
a  reasonable  time  alter  its  date,  and  he  says  that  it 
was  in  fact  accepted  by  the  corporation  on  the  1st  of 
July,  1892,  wmch  was  an  unreasonably  long  time 
aft^  they  had  received  his  offer,  and  tiie  directors 
knew  that  this  was  the  case.  He  wants  us  to  say 
upon  that  that  there  was  no  authority  to  put  his  name  on 
the  register,  and  that  as  there  never  was  any  agree- 
ment at  all  his  name  has  been  there  improperiy  ever 
since.  He  says  that,  the  transaction  having  been 
void  altogether,  the  mere  fact  that  he  received  the 
certificate  and  acted  as  a  shareholder  goes  for 
nothing.  Yaughan  Williams,  J.,  held  that  Mr. 
ffindley  was  right,  and  that  the  document  really 
means  that  this  is  not  to  come  into  force  unless  the 
offer  is  accepted  within  a  reasonable  time,  and  as  it 
was  accepted  after  the  22nd  of  June,  which  was  the 
time  for  sending  in  applications  for  shares,  and  as 
Mr.  Hindley  did  not  know  that,  there  never  was  any 
agreement  by  him  to  take  shares.  We  have  received 
some  evidence  which  was  not  before  the  learned 
judge.  I  mean  that  on  the  23rd  of  January,  1893, 
Mr.  Hindley  applied  for  and  received  cert^cataa 
that  he  was  a  member  of  the  company  in  respect  of 
those  shares,  and  that  in  May,  1894,  he  signed  some 
proxy  papers;  so  that  we  have  thus  evidence,  in 
addition  to  that  which  was  before  Yaughan  Williams, 
J.,  that  this  gentleman,  knowing  that  an  allotmeat 
of  shares  had  been  made  to  him,  and  that  he  had 
been  placed  on  the  register,  allowed  his  name  to 
remain  there,  and  acted  as  a  shareholder  from  July, 
1892,  down  nearly  to  the  end  of  the  existence  of  this 
company.  On  the  true  construction  of  the  agreement 
I  do  not  propose  to  say  much.  It  is  worded  m  such  a 
way  that  the  true  construction  is  open  to  a  great  deal 
of  doubt.  I  have  abeady  stated  the  oonstmctioQ 
which  has  been  adopted  by  Yauffhan  WiUiams,  J., 
as  the  true  construction.  Mr,  Buckley  asks  us  to  aay 
that  the  words,  **  this  engagement  shall  be  binding 
on  me  for  two  months,"  mean  "  this  offer  is  open  fcx^ 
two  months  for  acceptance  or  rejection,"  and  that  the 
clause  means  in  substance  that  this  proposal  or  offer 
shall  be  landing  for  two  montiis ;  in  other  words,  the 
clause  applies  to  the  time  for  accepting  the  whole 
offer,  and  not  to  the  engagement  or  agreement  i^iidi 
will  become  binding  when  the  whole  offer  is  aooepted. 
I  thought  at  first  uiat  Mr.  Buckley's  contention  was 
right,  but  I  do  not  feel  confident  of  that  at  alL  I 
am  not  prepared  to  say  that  Yaughan  Williams,  J., 
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18  wrong ;  and,  indeed,  when  all  the  oonseqaenoes  are 
pdnted  out  I  am  disposed  to  think  that  Yanghan 
Williams,  J.,  is  right,  and  that  what  is  meant  is  tlus  : 
the  limit  of  two  months  will  be  part  of  the  agree- 
ment which  will  be  constituted  by  acceptance.    It  is 
a  very  doubtful  question,   and  I  rather  understand 
that  my  learned  brothers  do  not  agree  with  me  upon 
it.    But  I  vdll  assume  that  the  learned  judge  is  right 
there.    It  appears  to  me  it  does  not  follow  K>y  a  long 
way  that  Mr.  Hindley's  name  ought  to  be  sb^ck  off 
the  list  of  contributories.     It  would  stand  thus.    He 
signed  an  authority  to  put  him  on  the  register,  and 
that  authority  was  so  worded  that  he  might  have  been 
put  on  properly  or  improperly,  whether  properly  or 
improperly  depending  on  an  event  not  specified  to 
him.    When  he  first  Imew  that  his  name  was  on  the 
register  he  did  not  take  any  steps  to  have  it  removed. 
He  knew   that  he  was   tkiere   in  pursuance  of  an 
authority      which      might     have     been     exercised 
improperly.    He  knows  that,  and  does  not  take  the 
slightest  care  to  inquire  how  it  was  done ;  not  a  bit. 
He  remains  on  the  register  from  1892  till  now,  and 
now  he  says  there  was  no  authority  to  put  him  on.    I 
cannot  conceive  that  that  is  sound  on  any  principle 
of  law  or  equity  or  fair  play.     To  put  it  at  tiie 
highest,  even  if  he  says  that  he  has  become  a  share- 
holder by  some  trick  or  some  unfair  use  of  his  authority, 
how  can  a  man  be  allowed  to  complain  of  that  when 
the  company  is  being  wound  up  P    It  seems  to  me 
inconsistent  with  the  whole  reasoning  in   Oakes  v. 
Turqttandf  and  other  cases  which  have  followed  that, 
and   entirely  contrary  to  the  principles  on  which 
those  cases  have  been  decided.    With  respect  to  the 
next  case  which  Mr.  Astbury  j^ressed  on  us — Beckys 
case — ^the  ratio  decidendi  was  this.    After  the  agree- 
ment for  tiie  amalgamation  of  the  two  companies  was 
entered  into,  Beck  applied  for  shares  half  paid  up, 
and  the  general  manager  wrote  that  he  should  have 
shares  on  which  a  different  amount  was  paid  up.    He 
was  accordingly  put  on  the  register,  a  thing  which 
there  was  no  authority  from  him  to  do,  and  then  it 
was  argued  that  because  after  that  he  had  written 
askinff  for  the  certificates  he  had  ratified  what  had 
been  done.    But  it  was  held  there  that  he  was  in  time 
to  take  steps  to  get  his  name  off  the  register,  because 
when  the  unfortunate  company  was  wound  up  he 
was  not  a  shareholder. 

Assuming,  therefore,  that  Yaughan  Williams,  J.'s, 
construction  of  this  document  is  right,  it  appears  to 
me  that  the  learned  judge  has  gone  wrong  in  the 
oondnsions  he  has  drawn  from  the  facts  as  found  by 
him.  This  is  not  an  application  to  take  Hintley*s 
name  off  the  list ;  it  is  an  application  to  enforce  pay- 
ment of  calls.  I  think  this  is  as  plain  a  case  for 
keeping  this  gentieman's  name  on  the  list  as  ever  came 
before  the  courts.  Whatever  is  the  true  construc- 
tion of  the  documents,  I  do  not  find  the  slightest 
difficidty  at  all  in  saying  I  think  the  decision  of  the 
learned  judge  is  erroneous.  No  doubt  their  form 
might  be  improved.  They  are  framed  in  such  a  way 
as  ia  calculated  to  produce  disputes.  The  appeal 
must  be  allowed. 

liOPBS,  L.J.— I  am  of  the  same  opinion.  The 
learned  judge  in  the  court  below  has  held  that  Mr. 
Hindley  is  not  a  shareholder,  and  has  directed  that 
he  should  be  struck  off  the  list  of  contributories.  I 
am  unable  to  agree  with  the  decision  of  the  learned 
judge.  Hindley  signed  an  underwriting  letter  in  the 
form  which  has  been  read  by  Lindley,  L.J. ;  and  no 
doubt  a  good  deal  depends  on  the  true  construction 
of  that  letter.  I  am  far  from  saying  that  it  is 
perfectly  clear.  I  am  far  from  saying  that  it  may 
not  bear  the  construction  which  was  put  upon  it  by 
Vanghan  Williams,  J.,  and  which,  I  tmnk,  was  rather 


favoured  by  Lindley,  L. J.  If  I  had  to  consider  the 
meaning  of  that  document,  I  think  I  should  not  put 
that  construction  upon  it.  It  has  been  argued,  and 
most  ingeniously,  that  " this  engagement "  means: 
*  This  offer  when  consummated  by  acceptance,  which 
must  be  within  a  reasonable  time,  shall  oe  binding  on 
me  for  two  months."  I  cannot  read  that  into  the 
a^^reement.  I  think  it  means  this :  '  *  This  offer  shall  be 
bmding  on  me  for  two  months  and  no  longer ;  this 
offer  is  to  be  open  for  two  months.'*  I  venture  to 
think  that  it  is  rather  to  force  the  words  to  put 
another  construction  upon  it. 

If  that  is  the  true  construction  of  this  letter  this 
case  is  at  an  end,  and  Mr.  Hindley  must  be  a  share- 
holder. But,  even  assuming  that  the  true  construc- 
tion is  what  Yaughan  Williams,  J.,  thought  it  was,  I 
entirely  agree  with  what  has  been  said  by  Lindley, 
L.J.,  as  to  what  has  happened  since.  It  seems  to 
me  impossible,  having  regard  to  the  conduct  of  this 
matter,  to  the  time  which  has  elapsed,  his  acting  as 
shareholder,  his  voting  by  proxy,  and  for  what  I 
know  other  things  which  have  happened — it  seems  to 
me  impossible  to  come  to  any  other  conclusion  than 
that  Mr,  Hindley  is  properly  on  the  list  of  contribu- 
tories. I  think,  therefore,  that  the  decision  of  the 
learned  judge  below  is  wrong,  and  that  the  appeal 
must  be  allowed. 

Eay,  L.J.,  stated  the  nature  of  the  application, 
and  continued: — It  seems  to  me  that  Mr.  Hindley 
is  very  ill-advised  if  he  attempts  to  defend  this  appli- 
cation for  calls  made  in  the  winding  up  of  the  com- 
pany by  saying,  **  I  am  not  a  shareholder."  If  he 
said,  "  I  have  been  induced  to  take  shares  by  fraud, 
or  by  some  trick  or  improper  dealing  on  the  part  of 
people  whom  I  constituted  my  aeents.  Those  agents 
exceeded  their  authority."  All  that  might  be  a  very 
good  ground,  before  the  winding  up  began,  for 
taking  his  name  off  the  list  of  contributories.  But 
as  lone  as  Oakea  v.  Turquand  is  law  none  of  those 
grounds  is  a  reason,  after  the  winding  up  begins,  for 
removing  the  name  of  a  contributory.  Mr.  Hindley 
signed  an  underwriting  agreement.  I  confess  I  have 
a  very  clear  opinion  of  my  own  what  that  document 
means.  It  begins  as  though  it  were  an  agreement, 
but  I  think  it  is  a  mere  offer  by  the  signer  of  that 
letter.  [His  lordship  read  part  of  the  letter,  and 
continued: — ]  What  '* engagement"  was  there 
when  he  signed  that  letter  ?  The  engagement  was 
the  offer  he  made  on  certain  terms  to  underwrite  the 
shares  which  the  public  did  not  take,  that  is,  as  things 
turned  out,  to  take  most  of  the  shares  of  the  com- 
pany ;  and  the  offer  contains  an  authori^  to  the 
persons  to  whom  it  was  written,  and  who,  I  suppose, 
were  promoters  of  the  company,  to  apply  for  snares 
in  his  name. 

But  it  seems  to  me  not  to  matter  a  farthing 
whether  it  means  that  or  what  the  learned  judge 
understood  it  to  mean.  Construe  the  words  in  this 
way :  "  If  this  offer  shall  be  accepted  within  a  reason- 
able time,  then  the  agreement  wnich  is  completed  by 
that  acceptance  shall  be  in  force  against  me  for  a 
period  of  two  months."  I  will  omy  say  that  it 
seems  to  me  quite  impossible  to  put  that  meaning 
on  those  words.  It  would  be  an  extraordinary  alter- 
ation, it  seems  to  me,  of  very  simple  words.  But 
suppose  that  construction  were  right,  suppose  the 
meaning  which  the  learned  judge  put  on  the  words 
was  the  true  meaning,  then  there  is  no  time  what- 
ever fixed  for  acceptance.  Therefore,  here  is  an 
authority  to  agents  to  apply  for  shares  in  the 
name  of  this  Mr.  Hindley,  and  for  the  directors  of 
the  company,  with  whom  he  was  not  contracting,  to 
accept  that  applioation  and  put  him  on  the  register 
as  a  ohareholaer,  and  there  is  no  limit  of  time  for 
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makinff  the  application.  The  result  of  the  oonstrao- 
tion  adopted  by  the  learned  jadge  is  that  the  only 
limit  is  a  reasonable  time.  I  trv  to  put  the  document 
against  the  view  I  am  inclinea  to  take  in  the 
strongest  way  I  can.  It  is  said  by  the  respon- 
dent's counsel  that  the  prospectus  uien  about  to 
be  issued  means  that  siuures  will  be  offered  on 
the  20th,  21st,  and  22nd  of  June,  1892,  and 
that  no  shares  will  be  offered  after  that  date; 
and  therefore  it  is  said  that  the  reasonable  time 
within  which  this  offer  must  be  accepted  must  be 
before  the  22nd  of  June,  because  when  the  22nd  of 
June  had  arrived  it  would  be  known  whether  the 
public  had  or  had  not  subscribed  for  the  shares 
offered  for  subscription.  The  risk  intended  to  be  run 
would  then  have  been  run,  and  the  case  was  likened 
to  a  bet  upon  a  race,  whidi  if  the  raco  had  actually 
taken  pleMoe  would  be  completely  off.  But  the 
suggested  analogy  is  not  an  analogy  at  all.  The 
shares  are  to  be  offered  to  the  public  between  the 
20th  and  the  22nd  of  June,  which  would  be  in  a  few 
days  after  Hindley  made  his  offer.  He  does  not  say 
on  Uie  face  of  it,  "  Tou  shall  accept  or  reject  the  offer 
before  the  22nd  of  June."  There  is  no  limit  of  time 
at  all,  unless  I  am  right  in  saying  that  the  limit  is 
two  months.  No  communication  was  made  to  him 
by  way  of  answer  or  acceptance  till  the  1st  of  July, 
some  time  after  the  public  had  been  invited  to  take 
shares,  and  had  not  re^nded  except  by  taking  a 
very  few  indeed.  Mr.  Hindley  says  he  then  for  the 
first  time  got  an  intimation  that  he  was  to  be  on  the 
list  of  sluireholders.  He  accepted  that,  made  no 
inquiry,  applied  for  a  certificate,  sent  in  a  proxy  to 
vote  on  several  occasions,  waited  four  years,  and 
now,  having  obtained  inspection,  he  says,  '^  I  find 
endorsed  on  the  offer  a  statement  that  it  was  accepted 
on  the  1st  of  July.  I  say  there  was  no  acceptance 
till  the  1st  of  July."  There,  I  think,  Mr.  Hamilton's 
arffument  is  a  good  one.  Hmdley  knew  on  the  1st  of 
Jmy  that  there  was  no  communication  of  any  accep- 
tance till  that  date,  and  he  might  have  gathered  that 
there  was  no  previous  acceptance.  He  made  no 
inquiry.  He  did  not  say,  '*  The  risk  has  been  run,  I 
know  what  the  public  are  going  to  do,  and  it  is  now 
too  late."  HincUey  accepted  the  shares,  paid  money 
upon  them,  and  acted  as  a  shareholder  for  four 
years;  and  then  he  sent,  I  have  no  doubt  some 
extremdy  clever  solicitor  to  investigate  the  matter, 
and  the  solicitor  says,  '*  Now  I  think  I  have  found  a 
way  to  get  you  out  of  this  difficulty,  and  bring  this 
fact  before  the  courts  as  a  defence."  Li  my  judgment 
this  defence  is  absolutely  preposterous,  although  the 
learned  judge  has  come  to  a  different  conclusion. 
With  the  utmost  deference  to  the  learned  judge,  I 
say  that  in  sudi  circumstances  a  shareholder  is  not 
entitled  to  be  removed  from  the  list  of  contributories, 
and  indeed  any  other  decision  opens  up  prospects  of 
considerable  alarm. 

I  think,  with  great  deference,  that  the  decision  of 
the  learned  judse  was  entirely  wrong,  and  ought  to 
be  reversed,  wiui  costs  here  and  below. 

Appeal  allowed. 

Solicitors,  Chester  &  Son ;  Nunn  <fc  Popham, 
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Chan.  Div.  ) 
Chitty,  J.  ) 


April  16, 18;  May  6; 
June  10,  24. 
In  re  Elliot. 
Eblly  v.  Elliot,  (a.) 

Will—  Construction— AheoluU  gift — Legacies  otU  of  pro- 
ceeds of  sale — Repugnancy, 

T,  E.,  by  his  wiUt  appointed  the  plaintiffs  M,  A,  K.^ 
his  sole  executrix^  and  gave  her  all  his  tea  plantatifms  in 
Assam  and  a^l  other  his  property,  and  continued :  **  On 
any  sale  bv  the  said  M,  A,  K,  of  the  said teaplantaiions  F 
will  and  direct  her  to  pay  my  brother^  J,  E.,  the  sum  of 
£1,000  oift  of  the  proceeds  of  such  sale.  Also  the 
further  sum  of  £600  out  of  the  proceeds  of  such  sale  to 
L  5,"  who  was  the  testator*s  sister. 

Held,  that  no  obligation  ufas  imposed  on  the  plaintiff 
toseUthe  plantations^  and  that  the  direction  to  pay  the 
sums  of  £1,C00  and  £500  uhm  repugnant  and  vouL 

Summons. 

The  above-named  testator,  who  died  in  England  in 
June,  1893,  by  his  will,  made  in  April,  1893,  gave  all 
his  plantations  in  Assam  and  all  other  his  property, 
estate,  and  interest,  whatsoever  and  wheresoever,  to 
the  plaintiff  absolutely,  subject  to  the  payment  of  his 
debts,  funeral  and  testamenUuy  expenses,  and,  after 
appointing  her  executrix,  continued  :  **  On  any  sale  " 
by  her  *'  of  the  tea  plantations,  I  will  and  direct  ber 
to  pay  my  brother  John  Elliot  the  sum  of  £1,000  out 
of  the  proceeds  of  such  sale,  also  the  further  sum  of 
£500  out  of  the  proceeds  of  such  sale  to  "  the  testa- 
tor's sister. 

The  plantations,  according  to  the  law  of  Assam, 
were  personal  estate  and  vested  in  the  legal  personal 
representative,  and  at  the  death  of  the  testator  they 
constituted  nearly  the  whole  of  his  estate. 

The  questions  were  whether  there  was  any  Implied 
trust  or  direction  to  sell  the  plantations  and  to  pay 
out  of  the  proceeds  the  sums  of  £1,000  and  £500  to 
the  testator's  brother  and  sister,  and,  if  not,  as  to  the 
validity  of  the  direction  to  pay. 

Byrne,  Q,C,,  and  Kirby,  for  the  plaintiff. 

H.  Terrellt  for  the  testator's  brother  and  sister. 

The  cases  cited  were  Bird  v.  Johnson,  2  W.  B.  692 ; 
In  re  Madeay,  23  W.  B.  718,  L.  B.  20  Eq.  186 ;  In  re 
Bosher,  Bosher  v.  Bosher,  32  W.  B.  821,  26  Ch.  D. 
801 ;  King  v.  Burchdl,  Amb.  379. 

Chitty,  J. — ^The  will  contains  no  express  trust  or 
direction  to  sell  the  Assam  tea  plantations.  The  first 
and  more  important  question  is  whether  on  the  tma 
construction  of  the  will  there  is  any  implied  trust  or 
direction  to  sell;  or,  in  other  words,  whether  any 
obligation  is  imposed  on  the  plaintiff  to  sell  the  plan- 
tations, and  to  pay  out  of  the  proceeds  the  sonis  o€ 
£1,000  and  £500  to  the  testator's  brother  and  sister. 
Theplantations,  accordingto  the  law  of  Assam,  are  per- 
sonale6tate,and  vestintheiegalpersonal  repreeentatiTe. 
When  the  testator  made  his  wul  and  at  his  death  tiie 
plantation  constituted  nearly  the  whole  of  his  estate. 
His  debts  and  funeral  expenses  amounted  to  ratliier 
less  tlum  £2,500.  Among  the  debts  was  a  sum  id 
£718  owing  to  the  agents  who  managed  the  planta- 
tions, and  for  which  the  agents  had  a  lien  oo  the 
produce.  Another  debt  was  a  sum  of  £1,500  owing 
to  the  testator's  brother,  John  Elliot ;  this  debt,  how- 
ever, had  no  relation  to  the  sums  amounting  to  £1,500 
mentioned  in  his  will.  The  debts  other  than  the  i^lS 
bave  aU  been  paid  by  the  plaintiff,  as  executrix.     For 
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the  poipofle  of  paying  them  she  has  raised  money  by 
mortga^  of  the  plantations.  She  has  also  raised 
inoney  m  like  manner  for  her  own  purposes.  Neither 
side  has  thought  fit  to  adduoe  any  evidence  as  to  the 
Tslne  of  the  plantations. 

By  his  wvl  the  testator  gave  the  plantations  and 
all  other  his  estate  to  the  plaintiff.  Thus  far  the 
plaintiff  is  nniyersal  legatee,  and,  subject  to  payment 
of  the  testator's  debts  and  his  funeral  and  testamen- 
tary expenses,  she  is  absolutely  entitled  to  the  plan- 
tations for  her  own  benefit.  The  testator  then  pro- 
oeeded  to  appoint  her  executrix,  and  continued  thus : 
[His  lordship  here  read  the  dause  set  out  aboTC.] 
TakiDg  the  words  as  thev  stand,  they  do  not  import 
any  obligation  to  sell ;  they  leave  it  to  the  plaintiff 
to  sell  or  not  to  sell  as  she  may  think  fit.  The  words 
arepeonliar.  The  sale  referred  to  is  a  sale  by  her,  and 
apparently  a  sale  by  any  person  claiming  under  her 
is  not  within  the  clause.  On  a  just  construction  of 
the  testator's  language  I  can  find  no  sufficient 
ground  for  holding  that  the  term  **  sale"  means  any- 
thing but  a  sale  in  the  ordinary  sense  of  the  term. 
Conostently  with  the  language  used,  she  could  mort- 
gage the  plantations,  let  them,  settle  them,  and  give 
them  by  instrument  inter  vivos  or  by  will,  free  mm 
tokj  diom  on  the  part  of  the  testator's  brother  or 
sister.  I  think  he  meant  neither  more  nor  less  than 
just  what  he  said :  if  she  thought  fit  to  sdl,  she  was 
to  pay  the  two  sums  to  his  bzother  and  sister. 

To  hold  otherwise  would,  in  my  opinion,  be  acting 
on  conjecture  only,  and  would  be  making  a  will  for 
the  testator,  and  a  will  which  he  did  not  intend  to 
make.  Had  he  intended  to  give  these  sums  to  his 
brother  and  sister  in  any  event,  it  would  have  been 
so  simple  for  him  to  give  tiie  legacies  to  them  and  the 
residue  of  his  property  to  the  pUdntiff:  A  testator  of 
the  humblest  capacity  knows  now  to  ^ve  a  pecuniary 
legacy.  Further,  if  he  meant  to  impose  on  the 
nlamtiff  the  obligation  of  selling,  within  what  time 
did  he  mean  that  she  should  sell  P  There  is  no  indi- 
cation of  any  sort  that  she  is  tp  sell  at  the  expiration 
of  a  year  or  at  any  other  time  during  her  life.  No 
interest  is  given  on  the  sums  which  are  to  be  paid 
out  of  the  proceeds.  This  shows  that  he  meant  her 
to  seQ,  if  at  all,  when  she  thought  fit.  The  result,  in 
my  opinion,  is  that  no  obligation  is  imposed  on  the 
plaintiff  to  sell,  and  that  the  testator's  intention  was 
simpler  that  the  sums  should  be  paid,  and  should  only 
be  paid,  out  of  the  proceeds  if  and  when  she  thought 
fit  to  make  asale. 

The  other  question  is  whether  the  clause,  as  thus 
interpreted,  is  valid.  The  question  is  one  of  compara- 
tively little  importance,  because  it  seems  quite  clear 
that  the  plaintiff  will  not  sell  the  plantations  if  on  a 
scale  she  has  to  pay  the  £1,600.  But  the  question 
having  been  raised  it  is  right  to  decide  it.  It  appears 
to  me  that  the  testator  has  attempted  to  create  a  new 
kind  of  estate  unknown  to  the  law.  l^e  owner  of 
property  has,  as  an  incident  of  his  ownmhip,  the 
light  to  sell  and  to  receive  the  whole  of  the  proceeds 
for  his  own  benefit.  But  this  testator  says  that  if 
the  owner  sells,  a  part  only  of  tiie  proceeds  shall 
belong  to  her,  and  the  residue  shall  go  to  other  per- 
sons. This  direction  is,  I  think,  repugnant  and  void. 
My  opinion  is  based  on  tiie  broad  general  principle 
of  law.  The  case  does  not  fall  within  any  of  tiie 
exceptions  which  have  been  allowed — such,  for  in- 
stance, as  those  discussed  and  admitted  by  Sir  G. 
Jessel  in  Be  Madeay. 

Solicitors,  OhurehUl;  Lwndey  A  LumUy, 


Lloyds  Bank  v.  Bitllook.  (a.) 

Mortgcige^Priority-'Fraud^Trtut  /or  taU^Convey- 
ance  obtained  by  fraud—Receipt  in  body  of  deed- 
Conveyancing  and  Law  of  Property  Ad,  1881  (44  <fc 
46  Vict.  c.  41),  $8.  64,  66,  2  (viii.). 

Real  property  worth  ctbout  £700,  which  belonged 
to  ff,,  who  died  in  October,  1892,  was  at  that  time 
eubfect  to  a  legal  mortgage  made  by  him  to  a  build- 
ing society,  H.  devised  the  equity  of  redemption  to  N, 
upon  trust  for  sale^  (7.,  the  solicitor  who  acted  for  the 
society,  and  also  for  H,,  and  for  N.  after  H,*s  death, 
fraudulently  represented  to  the  society  that  notice  had 
been  given  to  pay  off  the  mortgage,  and  procured  the 
statutory  receipt  for  the  mortgage  money  to  be  indorsed 
upon  the  deed  pursuant  to  section  42  of  the  Ad  of  1874. 
The  receipt  was  dated  December,  1892.  C.  obtained  the 
deed  thus  indorsed,  but  neither  C.  nor  the  society  ever 
received  the  money.  About  the  2Wi  of  December,  1892, 
C.  deposited  with  the  plaintiffs,  as  security  for  £660 
advanced  to  him,  all  the  title  deeds  except  the  mortgage  to 
the  society,  which  was  not  disclosed  by  t?ie  deposited 
deeds,  They  induded  a  conveyance  of  t?^  property  to 
C,  which  C,  on  the  2Wh  of  December,  1892,  obtained 
from  N.  This  purported  to  be  in  pursuance  of  a  oontrad 
for  sale  by  N,  to  0.,  but  the  considertUion  money  joas 
never  in  fad  paid. 

Held,  thcU  the  society  had  not  parted  with  the  legal 
estate,  which  stiU  remained  in  t?iem  as  security,  and  in 
resped  of  that  legal  security  the  socidy  had  priority  over 
the  plaintiffs, 

Hdd,  also,  that  the  plaintiffs  were  entitled  to  rdy  on 
t?^  receipt  for  the  consiaeration  money  in  the  body  of  the 
conveyance  of  the  2dth  of  December,  1892,  in  accordance 
ufith  sedions  64  and  66  of  the  Conveyancing  Ad,  1881, 
and  thtrefwe  had  priority  in  equity  over  N,  and  his 
cestuis  que  trustent. 

Shropshire  Union  Railways  and  Canal  Go.  v.  Beg., 
23  W,  B.  709,  L.  R,  7  H,  L.  496,  didinguished. 

Action. 

The  facts  and  arguments  suffidentiy  appear  from 
the  judgment. 

Farvjell,  Q.C,  Younger,  and  0.  F,  Llcffd,  for  the 
plainti£b,  as  against  the  defendant  building  society 
relied  on  estoppel,  and  as  against  the  trustee  for  sale 
and  his  ceduis  que  trustent  on  the  plaintiffs'  superior 
equity,  and  cited  Rice  v.  Rice,  2  W.  B.  139, 2  Drew.  73 ; 
Hunter  v.  Walters,  20  W.  B.  218,  L.  B.  7  Oh.  App.  76; 
Bickerton  v.  Walker,  34  W.  B.  141, 31  Oh.  D.  161 ;  and 
National  Provincial  Bank  v.  Jackson,  34  W.  B,  697, 33 
Gh.  D.  1. 

Bryne,  Q,C,,  and  H.  Terrdt,  for  the  defendant 
building  society,  denied  that  there  was  any  estoppeL 

Alexander,  Q,C,,  and  Upjohn,  for  the  defendant 
Newbrook  and  a  defendant  beneficiary,  denied  the 
plaintiffs'  priority  to  them  in  equity,  and  citedi^offer 
V.  Madcinnon,  17  W.  B.  1106,  L.  B.  4  0.  P.  704; 
Cory  V.  Eyre,  1  De  J.  &  S.  149,  12  W.  B.  Oh.  Dig. 
61 ;  Bradley  v.  Riches,  26  W.  B.  910,  9  Oh.  D.  189 ; 
Newton  v.  Newton,  17  W.  B.  331,  L.  B.  4  Oh.  App.  143 ; 
Carritt  v.  Real  and  Personal  Advance  Co,,  37  W.  B. 
677,  42  Oh.  D.  263;  Humber  v.  Richards,  39  W.  B. 
186,  46  Oh.  D.  689;  and  Shropshire  Union  Railways 
and  Canal  Co.  v.  Reg.,  23  W.  B.  709,  L.  B.  7  H.  L. 
496. 

FarweU,  in  reply,  dted  Perry 'Herrick  v.  Atwood,  6 
W.  B.  204,  2  De  G.  ft  J.   21 ;  Broddesby  v.  Temper- 
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ance  Building  Sooiety,  43  W.  B.  606,  [1895]  A.  C. 
173 ;  WorthingUm  v.  (German,  16  W.  B.  187  ;  Through- 
goocPs  case,  2  Bep.  9a ;  and  Edwards  ▼.  Brown,  1 
Cr.  &  J.  307. 

Chtttt,  J. — ^The  case  arises  out  of  the  frauds  of 
William  Edward  Cartwright,  a  solicitor  of  Newoastle- 
under-Lyme,  and  the  question  is  which  of  the  per- 
sons affected  by  his  frauds  are  to  suffer.  The  persons 
affected  are,  first,  the  plaintiffiB,  Lloyds  Buik; 
secondly,  the  defendants,  a  building  society;  and 
thirdly,  the  defendant  Newbrook,  trustee  under  the 
will  of  Hood,  former  owner  of  the  property,  and  the 
persons  beneficially  interested  under  the  trusts  of 
that  will.  One  of  these  beneficiaries  was  added  as  a 
defendant  at  the  triaL  The  transactions  took  place 
^  in  December,  1892.  At  that  time  Cartwright  was  in 
good  repute  and  esteemed  to  be  a  man  of  wealth.  In 
Angust,  1893,  he  was  adjudicated  bankrupt,  and  he 
was  subsequently  convicted  of  fraud,  and  is  now 
imdefgoing  sentence. 

At  Hood's  death,  which  occurred  in  October,  1892, 
the  property  was  subject  to  a  mortgage  made  by  him 
to  the  building  society,  by  virtue  of  which  the  legal 
estate  in  fee  passed  to  them.  The  property  was 
worth  about  £700.  He  devised  his  equity  of  redemp- 
tion to  the  defendant  Newbrook,  upon  trust  for  sale. 
Cartwright  was  the  solicitor  for  the  building  society, 
and  also  for  Hood,  and  after  his  death  for  Newbrook 
as  trustee. 

Having  falsely  and  fraudulently  represented  to  the 
society  that  notice  to  pay  off  the  mortgage  had  been 
given,  Cartwright  procured  the  necessary  statutory 
receipt  in  the  prescribed  form  to  be  endorsed  upon 
the  mortgage  deed,  pursuant  to  the  42nd  section  of 
the  Act  of  1874  (37  &  38  Vict.  c.  42).  The  receipt 
was  dated  December,  1892,  the  day  of  the  month 
being  left  in  blank  to  be  filled  in  when  the  deed  and 
receipt  were  exchanged  for  the  money  due.  The 
statutory  receipt  was  unquestionably  executed  merely 
as  an  escrow  to  be  delivered  over  by  Cartwright  on 
redeirption.  Cartwright  obtained  possession  of  the 
deed  uub  endorsed,  and  had  authority  to  receive  the 
money  on  redemption ;  but  he  had  no  authority  to 
part  with  the  deed  except  upon  payment  of  the 
money.  The  amount  due  was  £172  lis.  9d.  The 
socie^  never  received  the  money  either  from  Cart- 
wright or  anyone  else.  The  person  entitled  to 
redeem  was  Newbrook,  as  trustee  of  Hood's  will.  He 
did  not  pay  the  money  or  any  part  of  it.  Cartwright 
never  received  the  money  from  any  person.  In  fact, 
he  never  parted  with  the  deed  until  after  his 
bankruptcy,  when  his  son  handed  the  deed  to  New- 
brook. 

Between  Newbrook  and  the  building  society  there 
is  no  question.  Counsel  for  Newbrook  and  the 
beneficiaries  admit,  and  rightly,  that  the  society  has 
priority  over  Newbrook  and  the  beneficiaries  under 
Hood's  wilL 

The  plaintiffia,  however,  claim  priority  over  the 
society.  Their  daim  is  merely  equitable.  On  the 
29th  of  December,  1892,  or  a  dav  or  so  later,  Cart- 
wright obtained  an  advance  of  £650  from  ^e  pLun- 
tiffs,  and,  having  possession  of  the  title  deeds, 
deposited  with  the  plaintiffis,  as  a  security  for  an 
advance  of  £650,  all  the  title  deeds,  except  the  deed 
of  mortgage  to  the  society,  and  signed  a  memorandum 
of  deposit  of  the  usual  kind  containing  an  undertaking 
to  execute  a  mortgage.  Among  l^e  deeds  thus 
deposited  was  a  deed  of  conveyance  whidi  Cartwright 
on  the  29th  of  December  obtained  from  Newbrook. 
The  deeds  thus  deposited  apparently  showed  a  good 
title  in  Cartwright.  The  mortgage  to  the  society  was 
not  disclosed  by  the  deeds  deposited.  In  fact  the 
bank  had  no  notice  of  that  mortgage  or  the  endorsed 


receipt;  they  did  not  advance  their  money  on  the 
faith  of  the  receipt,  and  they  were  not  aware  of  its 
existence  until  after  the  bankrupt^  of  Cartwright. 
In  these  drcumstances  the  plaintifls  claim  priority 
over  the  society  on  the  ground,  first,  of  estoppel; 
and,  secondly,  of  admissions  made  l^  the  society.  It 
is  plain  that  no  case  of  estoppel  arises.  [In  regard 
to  the  admissions,  his  lordship  held  that  the  sodetr 
having  made  them  in  error  were  entitled  to  recall 
them  and  to  show  the  true  facts.]  The  result,  as 
between  the  plaintiffis  and  the  society,  is  this-^e 
society  have  not  parted  with  the  legal  estate;  it  still 
remains  vested  in  them  as  security,  and  in  respect  of 
this  security  the  society  have  priority  over  the  plain- 
ti£b.  They  are  entitled  to  have  that  mortgage  deed 
delivered  over  to  them. 

I  have  now  to  consider  the  questions  which  arise 
between  the  plaintiffs  on  the  one  hand  and  the 
defendant  Newbrook  and  the  beneficiaries  on  the 
other.  It  is  contended  for  the  latter  that  tbe  con- 
veyance of  the  29th  of  December,  1892,  isnot  tiie  deed 
of  Newbrook  and  that  it  is  utterly  void,  the  facts 
beinff  sufficient  to  support  a  plea  of  turn  est  fwtvaa. 
The  deed  was  signed,  sealed,  and  delivered  by  New- 
brook at  Cartwnght's  office  on  the  dav  of  its  date, 
and  the  execution  was  attested  by  one  of  Cartwrighfs 
derks.  Newbrook  was  a  letter  carrier  about  twenty- 
two  years  of  age,  able  to  read,  but  wholly  unvernd 
in  business  of  tiiis  kind. 

When  Newbrook  executed  the  pardiment  he 
knew  that  it  related  to  the  property,  and  to  a  sale 
of  the  property  by  him  to  Cartwright  for  £700.  He 
placed  implicit  confidence  in  Cartwright.  He  did 
not  read  the  deed.  With  an  exception  not  material 
to  the  question  now  under  consideration,  the  deed  s 
in  the  n>rm  of  an  ordinary  conveyance  by  a  trustee  in 
execution  of  a  trust  for  sale.  It  witnesses  that,  hx 
effectuating  the  sale  and  in  consideration  of  £700 
paid  by  (^irtwriRht  to  Newbrook  at  or  before  the 
execution  of  the  deed,  the  receipt  whereof  Newbrook 
thereby  acknowledged,  Newbrook  conveyed  the 
property  to  Cartwri^t  in  fee  simple.  The  exo^itiofi 
above  referred  to  is  that  Newbrook  oonveys  as  bene- 
ficial owner.  The  purchase  money  was  never  in  iMst 
paid.  The  deed  was  left  by  Newbrook  in  Caztwrighfs 
hands.  On  these  facts  I  hold  that  the  deed  was  not 
a  mere  nullity  or  void,  though  it  may  have  been 
voidable  as  between  Newbrook  and  Cartwright. 
This  part  of  the  case  is  covered  by  the  decisions  of  the 
Court  of  Appeal  in  EwnJUr  v.  WaUer$  and  NMomal 
Provincial  Bank  v.  Jackson, 

There  remains  the  question.  Which  have  the  better 
equity,  the  plaintiff  or  Newbrook  and  his  eatuis  ^me 
truatent  f  The  plaintiffs  took  their  equitable  secnn^ 
on  the  faith  of  Newbrook's  conveyance.  They  bad 
no  notice  that^the  purchase  money  had  not  been  paid, 
nor  had  they  any  ground  for  suspecting  that  Out- 
Wright,  when  he  dejiosited  that  conveyance,  had  oom- 
mitted  or  was  committing  any  fraud  on  Newbrook  or 
the  beneficiaries.  The  phuntifib  were  entitled  to  rsly 
on  the  receipt  given  by  Newbrook  in  the  bodv  of  the 
deed.  The  necessity  for  an  indorsed  receipt  hasbesB 
abolished  by  the  Conveyancing  Act,  1881,  as.  54 
and  55.  By  section  54,  sub-section  1,  a  reoeqytfor 
consideration  money  in  the  body  of  the  deed  is 
a  sufficient  disdiarge  for  the  same  to  the  penoe 
paying  the  same  without  any  further  reoemi 
bemg  indorsed  on  the  deed.  By  section  ^,  sub- 
section 1,  a  receipt  for  consideration  moner  in  the 
body  of  the  deed  is,  in  favour  of  a  sabseqMit 
purchaser  not  having  notice  that  the  nu»iey  has  dq^ 
in  fact  been  paid,  sufficient  evidence  of  the  paymot. 
''Purchaser"  includes  an  equitable  mortgages 
(section  2,  viiL).  These  enactments  bring  the  mam 
within  the  principle  on  which  Rice  v.  Riot^  Hvtir  w* 
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Walters,  and  Bickerton  ▼.  Walker   were  decided.    It 

was  argued  for  the  persons  entitled  to  the  purchase 

money  under  the  trust  for  sale  that  they  stand  in  a 

different   position   from   their    trustee;     tiiat    the 

plainti£Bi  daim  through  a  breach  of    trust  on  his 

part ;  and^  that  their  equity,  which   is  prior  in  point 

of  time,  is  not   displaced.      In    support    of    this 

argument  the  decision  of  the  House  of   Lords  in  The 

Shropahire  Union  Railways  and  Canal  ▼.  Beq,  was 

relied   on.     But   that   case  is   distinguishable;    as 

between  himself  and  the  equitable  owner  the  trustees 

there  had  no  authority  whatever  to  deal  with  the 

trust  property.    Here  the  testator,  the  author  of  the 

trust,  has  confided  to  Newbrook  authority  to  sell  the 

property  and  to  give  a  receipt  for    liie  purchase 

money.    Newbrook  was  acting  within  the  scope  of 

his  authority.    The  essential  part  of  the  breach  of 

trust  was  the  nving  of  the  receipt  without  in  factreceiT- 

ing  the  purchase  money.    The  circumstances  appear 

tome  to  bringthe  case  within  therangeof  the  authority 

of  Ferry-Eerrick  v.  Atwood  recently  approved  of  by 

the  House  of  Lords  in  BrockUaby  ▼.  The  Temperance 

Building    Society,      For    the   purpose   now    under 

consideration   I   am   unable   to   see   any   material 

distinction   between   agency   and   trust     Further, 

Lord  Bomilly's  decision  in  Worthington  ▼.  German, 

substantially  covers  the  present  case,  and  is  in  favour 

of  the  plaintiffig.    A  judgment  for  the  beneficiaries  in 

the  circumstances  of  this  case  would  be  disastrous  to 

titles ;  it  would  compel  purchasers  where  the  legal 

estate  is  outstanding   in   a  mortgagee   to   inquire 

whether  purchase  money  under  a  trust  for  sale  had 

in  &u^  been  paid,  notwithstanding  that  the  trustee 

had  acknowledged  the  redpt ;  and  it  would  cast  this 

burden  on  them  in  the  teeth  of  the  55th  section  of  the 

Conveyancing  Act,  which  relieves  them  from  mRlring 

any  such  inquiry.    For  these  reasons  I  hold  that  the 

plaintiffs  have  priority  over  the  defendant  Newlnrook 

and  his  ceetuie  que  tnistent. 

Solicitors  for  the  plaintiflb,  Thorowgood,  Tabor,   <fe 
Hardcaetle,  for  Cooper  dk  Co,,  Newcastle,  Staffs. 

Solicitors  for  the  defendant  building  society.  Pitman 
&  Sons,  for  F.  W.  Bayley,  Newcastle,  Staffii. 

Solicitors  for  the  defendant  Newbrook,  J.  W,  Sykes, 
for  T.  B,  Sproeton,  Newcastle,  Staffii. 
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Stirling,  J.  J  Maick  18 ;  May  16. 

Be  Db  Hoghton. 
Db  Hoghton  v.  Db  Hoghton  (No.  2).  (a.) 

Power—Power  of  jointuring-^ointure.  Meaning  of— 
Povoer  to  appoint  portions— Benefit  to  appointor, 

A  jointure  is  a  vrovision  for  a  wife  after  the  death  of 
her  husband,  ana,  except  under  special  circumstances, 
the  court  will  not  give  effect  to  an  appointment  under  a 
power  of  jointuring  which  is  to  take  effect  during  the 
lifetime  of  the  husband. 

Jamieson  v.  Trevelyan,  10  Ex.  269,  3  W.  B,  Dig. 
220,  commented  on. 

The  court  will  look  closely  into  any  exercise  of  a 
power  of  appointment  by  which  the  appointor  benefits, 
but  tTiefact  of  the  appointor  benejiting  thereby  does  not 
necessarily  invalidate  the  appointment, 

Henty  v.  Wrey,  30  W.  B,  850,  21  Ch,  D,  332,/o/- 
lou^. 

Summons. 

llliis  case  raised  two    questions.    First,  as  to  the 

(a.)  Beported  by  J.  I.  Stikling,  Esq.,  Barrister- 
at-Law. 


meaning  of  the  word  jointure,  and,  secondly,  whether 
a  revocable  appoiatmeut  under  a  power  in  favour  of 
infant  children  could  be  upheld,  though  the  donee  of 
the  power,  as  guardian  of  the  children,  took  a  benefit 
under  the  appointment. 

The  facts  were  as  follow.  The  testator.  Sir  Henry 
De  Hoghton,  by  his  will  dated  the  9th  of  February, 
1875,  devised  lus  estates  to  trustees  for  a  term  of  500 
years,  and  subject  thereto  in  strict  settlement  upon 
his  brothers  with  remainders  over.  The  trusts  of  the 
term  were,  shortly,  to  pay  annuities  to  the  person 
who,  but  for  the  term,  would  have  been  tenant  for 
life  under  the  will  and  to  accumulate  the  residue  for 
twenty-one  years  from  the  date  of  the  testator's 
death  and  invest. 

The  testator  died  on  the  2nd  of  December,  1876, 
and  consequently  the  trusts  of  the  term  were  still  in 
forco.  Among  the  testator's  brothers  was  the 
present  baronet.  Sir  James  De  Hoghton,  who 
succeeded  on  the  12th  of  April,  1893,  and  on  the 
expiration  of  the  term,  on  the  2nd  of  December,  1897, 
becomes  tenant  for  life  under  the  wilL  The  will  also 
contained  a  power  for  any  person  thereby  made 
tenant  for  life  of  the  devised  estates,  either  before  or 
after  he  should  become  entitled  to  the  rents  and 
profits,  to  appoint  to  any  wife  he  might  marry  a 
vearly  rent-charge  not  exceeding  £1,000  either  for 
ner  life  or  for  any  less  period.  The  exercise  of  this 
power  was  to  supttsede  wo  tanto  the  trust  for 
accumulation.  The  rent-cnarge  was  not  expressed 
to  be  bv  way  of  jointure,  but  the  testator  subsequently 
alludea  to  the  power  as  a  power  of  jointuring.  A 
further  power  was  also  ffiven  to  each  tenant  for  life 
to  charge  portions  for  nis  younser  children  up  to 
£10,000  when  there  were  more  Uian  three  children, 
and  also  to  charge  the  premises  with  the  payment  of 
any  annual  sum  not  exceeding  4  per  cent,  per 
annum  on  the  sum  charged,  su<£  annual  sum  to  be 
applied  towards  the  education  and  maintenance  of 
the  children,  to  commence  at  such  period  and  be 
payable  at  such  times  as  might  be  appointed.  The 
exerdse  of  this  power  also  was  to  supersede  pro  tanto 
the  trust  for  accumulation. 

Sir  James  De  Hoghton,  on  his  marriage  in  1878, 
charged  the  estates,  in  the  event,  which  happened, 
of  his  having  more  than  three  children,  with  a 
jointure  of  £1,000,  and  portions  of  £10,000  payable 
after  his  death,  and  also  with  the  payment  alter  his 
death  of  an  annual  sum,  not  exoeeoing  4  per  cent,  on 
the  expectant  portions,  for  the  maintenance  and 
education  of  his  children. 

By  a  supplementary  deed,  dated  the  26th  of  July, 
1895,  Sir  James  De  Hoghton  purported,  in  pursuance 
of  the  ^wers  of  appointment  given  him  by  the  will, 
to  appoint  to  his  wue  during  their  joint  lives  a  yearly 
rent-charge  of  £1,000  payable  quarterly,  the  first 
instalment  to  be  paid  within  three  calendar  months 
from  the  date  of  those  presents.  He  then  went  on  to 
direct  that  the  estates  aevised  by  the  will  should  be 
charsed  with  an  annual  sum  for  the  maintenance  of 
the  children  of  4  per  cent,  on  their  expectant  portions. 
This  appointment  contained  a  power  of  revocation. 

The  present  summons  was  taken  out  by  Sir  James 
De  Hoghton,  and  asked  for  liberty  to  make  payments 
in  accordance  with  the  terms  of  &e  deed. 

Oraham  Hastings,  Q,C,,  and  Ingle  Joyce,  in  support 
of  the  application. — The  testator's  intention  was  to 
enable  an  appointment  to  be  made  during  the  term. 
This  is  simply  a  power  to  appoint  a  rent-charge,  and 
the  words  "by  way  of  jointure"  are  omitted.  Even 
if  they  were  not,  a  jointure  need  not  necessarily  com-* 
mence  on  the  death  of  the  husband :  Jamieson  v. 
Trevelyan,  10  Ex.  229,  3  W.  B.  Dig.  220.  As  regards 
the  interest  on  the  portions,  the  power  is  in  such 
terms  that  it  can  be  exerdsed  at  once. 
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They  alao  referred  to  the  Statute  of  TJaet,  b.  4 ; 
Zouch  ▼•  Woohton,  2  Borrows  1J36;  Hervey  ▼. 
Hervey,  1  Atkyns  561;  and  DaTidacm's  Preoedenta, 
Yol.  4,  p.  847. 

Buckley,  Q,0.,  and  Bowden,  contra.— The  fact  that 
the  testator  has  provided  axmuity  for  Sir  James  De 
Hoghton  daring  the  term  is  against  his  intending  the 

Sower  of  jointuring  to  take  e&ct  immediately.  The 
efinition  of  jointure  in  Baoon's  Abridgment,  vol.  2, 
p.  144,  shows  that  it  is  a  provision  to  oommence  on 
the  husband's  death,  and  Jamieson  ▼.  Trevelyan 
only  shows  that  the  meaning  can  be  oontroUed  by 
the  oonteoct.    As  to  the  question  of  interest  on  the 

Sortions,  the  oourt  will  not,  in  the  case  of  a  direct 
evise  to  a  child,  allow  maintenance  in  ^e  lifetime  of 
a  parent:  HugJies  ▼.  Hughes,  1  Bro.  0.  0.  387; 
Andrews  ▼.  Partington,  3  Bro.  C.  C.  60. 

They  also  referred  to  Simpson  on  Infants,  p. 
392. 

Oraham  HcuUnge,  Q.O.,  replied. 

Methold,  for  the  infant  children  of  Sir  James  De 
Hoghton,  referred  to  Aehton'e  case,  2  Dyer  228a,  in 
support  of  the  application. 

(hir,  adv,  vult. 

May  16.— SnBUira,  J.,  after  stating  the  facts  and 
reading  the  dauses  in  the  will  referrine  to  the  power 
to  appoint  a  rent-charge  to  the  wife  said: — ^The 
question  is  whether  the  appointments  under  the  deed 
of  the  26th  of  July,  1895,  are  valid  and  effect  ought 
to  be  given  to  them.  The  first  appointment,  that  is 
the  appointment  of  the  jointure  rent-charge  to  the 
present  Lady  De  Hoghton,  turns  on  the  construction 
of  the  power  in  the  wiU.  That  power  is  in  the 
common  form  and,  with  one  exception,  in  the  exact 
form  given  in  Davidson's  Precedents.  [His  lordship 
then  read  the  power  to  jointure  rent-charge  from 
Davidson,  voL  3,  pp.  219,  1054,  and  continued : — ] 
It  only  differs  mm  that  form  by  omitting  the 
words  "by  way  of  jointure."  But  subsequently 
in  the  win  the  expression  occurs,  *'the  power  of 
jointure  may  be  exercised."  It  seems  to  me,  there' 
fore,  that  the  power  is  a  power  of  jointure. 

The  question  is.  What  effect  ought  to  be  given  to 
the  word  **  jointure  "  P  What  is  jointure  P  Both 
popularly  and  by  legal  writers  it  is  understood  to 
mean  a  provision  for  a  wife  after  the  deatii  of  her 
husband.  I  will  refer  to  some  of  these  writers.  [Bia 
'  lordship  then  read  definitions  of  jointure  from  Coke, 
p.  365;  Blaokstone,  voL  2,  p.  137;  Bacon's  Abridg- 
ment, vol.  2,  p.  744 ;  Bwrtoirs  Compendium,  p.  125 ; 
and^  Sugden  on  Powers,  p.  484).  I  take  it,  thmfore, 
that  the  wimd  faeie  meaninff  of  jointure  is  a  provision 
for  a  wile  after  the  death  of  her  husband.  It  is  not, 
however,  neoessaxily  confined  to  a  provision  for  a 
wife  to  commence  on  tiie  death  of  her  husband ;  and, 
in  fact,  fn,  Jamieson  v.  Trem^n,  which  was  relied  on 
on  beludf  of  the  application,  a  jpower  of  jointuro  was 
held  to  take  effect  during  the  lifetime  of  the  husband. 
But  that  case  was  a  remarkable  one.  [His  lordship 
then  stated  the  facts  of  that  case  itoim  the  headnote, 
and  continued : — "]  Now  in  the  course  of  the  argu- 
ment in  that  case,  when  it  was  uised  that  the  jointure 
was  to  commence  on  the  deaw  of  the  husband, 
Pollock,  B.,  says,  at  page  277 :  "  That  construction 
of  the  testator's  intention  is,  to  say  the  least  of  it, 
a  highly  improbable  one— I  mav  say  an  impossible 
one.  A  person  wishing  to  provide  for  his  son  gives 
him  an  annuity  of  £300,  with  the  |>ower  of  settiinig  it 
mon  his  wife,  annexing  a  condition  that,  in  case  he 
should  make  such  an  appointment,  the  new  annuity 
should  be  in  substitution  for  that  given  to  the  son, 
which  annuity  is  wholly  to  cease  aiSl  determine.  It 
would  be  but  a  poor  substitution  for  the  annuity  of 


which  the  son  is  in  present  enjoyment,  if  the  dffBcfc 
of  the  arrangement  wero  to  deprive  him  of  hia  aimoity. 
The  question,  then,  is  whether,  in  the  face  d  such  an 
improbable  constnustion,  the  wofd  jointure  neoeMHily 
means  a  i^ovision  for  a  woman  after  her  husband's 
death."  And  Aldenon,  B.,  says,  atpage  278:  *'  The 
term  '  jointure '  may  mean  an  estate  to  the  wife  to 
commence  either  before  or  after  the  death  of  h(c 
husband.  The  testator  gave  his  son  an  annuity ;  but 
aoc<Krdln|f  to  the  plain tm*s  argument  the  son,  by  the 
power  given  him,  would  have  less.  If  the  testator 
had  given  his  son  the  power  to  appoint  to  his  wife 
an  estate  of  £500  a  year,  payable  to  her  on  his  death, 
in  substitution  of  that  which  he  had  of  £300  a  year, 
payable  m  prossenH,  the  argument  woold  be  more 
plausiUe." 

I  have  quoted  these  passages  from  the  argnment 
instead  of  reading  the  judgments,  because  theee  pas- 
sases  appear    to  me  to  jnve  the  substance  of  the 
judgmenn  in  that  case.    The  ground  for  the  oondn- 
sion  in  that  ease  appeals  to  me  to  have  been  the 
peculiar  language  of  the  will,  and  Lord  St.  Leonards, 
mhisbooJcon  Powers,  inanotetothepasMgelhave 
read,  sa^ :   *'  But  the  power  of  substituting  a  wife 
as  annuitant   for  her  husband  who  had  a  proaent 
interest  for  Hfe  enables  the  gift  of  an  immediate 
interest  to  the  wife,  although  we  power  eipressfa  it 
to  be  by  wav  of  jointuro  {Jamieson  v.  Trewiyan)^ 
a  case  too  dear  for  aigument."     Bvidently  I^ord 
St.  Leonards  was  of  opinion  that  a  jointure  meant 
a  provision  for  a  wife  to  commenoe  on  the  death 
of  her  husband.     The  question  is  whether   there 
is  anything  in  the  language  of  this  will  to  give 
it  another  meaning.     I  think  that  there  ia  not.    I 
think  the  testator  would  have  been  much  sarpxiaed  if 
he  had  been  told  that  any  such  construction  ooold  be 
put  on  the  language  of  the  wilL    He  has  provided 
annuities  for  the  persons  who  aro  tenants  lor  life 
under  the  will  subject  to  the  trust  for  aoonmulatiosi, 
and  I  do  not  think  that  he  had  any  intention  of 
enabling  them  to  supplement  these  annuities  by  tte 
exercise  of  the  power  to  appoint  a  rent-charge  in 
favour  of  a  wife.    I  think,  UMrefore,  tiiat  thia  exer- 
cise of  tiie  power,  so  far  as  relates  to  the  jointure, 
cannot  be  given  effect   to.     The    seoond   question 
rdates  to  the  interest  on  the  jportions  of  the  obildren. 
The  power,  in  this  instance,  is  in  the  widest  poealhle 
terms.    [His  lordship  then  vesA  the  power,  and  oosi- 
tinued:— ]     The  question  of  the    validity   of   the 
appointment  under  the  deed  of  the  26th  of  Jtily, 
1895,  depends,  first,  on  its  being  within  the  laanage 
of  the  power ;  secondly,  on  whether  effect  oo^ift  to 
be  given  to  it,  it  being  an  appointment  by  the  donae 
of  uie  power  in  ibvour  of  himself,  as  guardian  of  bia 
children.    I  do  not  overlook  the  fact  that  the  deod  of 
1895  is  revocable,  and  that,  in  all  probabilityt  it  wffl 
be  revoked  on  the  determination  in  1897  of  the  tnat 
for  aocumulation.    In  coming  to  the  oimnlwiiitai  I 
bmre  arrived  at,  I  am  waiSadi  by  the  dsTMaon  of 
the  Ckinrt  of  Appeal  in  Meidy  r,  Wrey.    Thm\  was 
not  a  question  of   interest,  but  there   the  ^^ms- 
tion  arose   on  a  power  to  appoint  portiosis  ;    the 
ponc^ile,  however,  Appears  to  me  to  be  thaanBaeu 
There  the  appointeient  was  made  wttiiaBt   rei^id 
to  the   ordinary  psactioe.     ^That  does  not    apply 
direetlvin  the  present  case,  but  the  leanlt  af^nws  lo 
me  tone  the  seme.      [His  lordship  Aen  rmmd  th» 
judgment  of  lindky,  L«J.,  in  Eetnty  v.    fFvvy  ea 
page  359  of  21  Oh.  D. :   <*The  results  «i  ^rtnA  I 
have  arrived    .    .    .     without  additional  eviiaBse 
the  court  cannot  do  so  " — and  continued : — 2     I  Ihiak 
this  principle  applies  to  the  present  caae.      Ftm* 
then,  as  regards  uie  language  of  the  power,  tin  laa« 
guage  seems  to  me  to  be  nnambirooua,  nnd  the 
exerdse,  in  my  opinion,  falls  within  tiie  terma  of  fte 
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power.  Secondly,  as  regards  the  fact  that  Sir  James 
De  Hoghton  is  being  benefited,  I  think  the  last 
principle  laid  down  by  lindley,  L.J.,  applies,  and 
without  eridenoe  I  cannot  rega^  this  ezmise  of  the 
power  as  neoessarily  invalid.  It  is  true  that  the  court 
will  scrutinise  sudi  an  appointment  as  tiie  present 
Tery  closely,  but  I  am  informed  that  Sir  James  De 
Hoghton  is  prepared  to  supply  evidence  that  the 
ippointment  is  fdr  the  benefit  of  the  children*  I  am 
01  opinion  that  this  OTidence  on^ht  to  be  supplied, 
»ud  when  this  is  done  I  think  this  part  of  Uie  sum- 
mons may  be  acceded  to. 

Order  accordingly. 

Solicitors,  Rowdtffes,  Rawle,  Ss  Co. ;  Park,  NcUon,  Jb 
Co. 


April  21. 


a.  B.  Div.  \ 

(Lord  Bnssell  of  Killowen,  C.J.,  [ 

and  Wright,  J.)  ) 

Thx  Commissioners  of  Pouob  v.  Cabtmak.  (a.) 

Lieeruiug  AcU — Sale  of  drink  to  drunken  ^person—Sale 
by  barman  contrary  to  orders — Conviction  of  publican 
—Licensing  Act,  1872  (35  <fe  36  Vict.  c.  94).  s.  13. 

A  publican  gave  general  instructions  to  his  barmen  not 
to  sell  drink  to  drunken  persons.  A  barman,  in  the 
absence  of  the  publican,  sold  drink  to  a  drunken  person. 

Held,  that,  the  act  of  the  barman  being  within  the 
scope  of  his  employment,  the  paUioan  was  liable  to  be 
convicted  under  section  13  0/  the  Licensing  Act,  1872, 
for  selling  intoxicating  liquor  to  a  drunken  person, 

Oase  stated  hy  a  metropolitan  police  magistrate 
(Mr.  Yaughan)  sitting  at  Bow-street. 

The  respondent,  the  landlord  of  the  "Coach  and 
Horses"  public-house,  323  and  325,  Strand,  was 
gammoned  for  that,  beiag  a  licensed  person,  he  did 
on  the  14th  of  October,  1895,  unlawfuUy  sell  intoxi- 
cHting  liquor  to  a  drunken  person,  contrary  to  section 
13  of  the  liioensing  Act,  1872. 

It  appeared  by  the  evidence  that  at  11.45  on  the 
oi^t  of  the  14th  of  Octobor  a  man  named  Bvans, 
who  was  undoubtedly  drunk,  entered  Hie  public- 
bouse  with  two  women,  that  a  police  constable  called 
the  attention  of  the  door-porter  to  the  fact  that  the 
num  was  drunk ;  that  the  porter  went  and  spoke  to 
the  barmaD,  who  drew  and  placed  one  glass  of  beer 
before  the  drunken  man,  who  took  it  and  paid  for  it ; 
that  the  porter  took  it  from  his  hand  and  placed  it 
before  the  barman,  who  replaced  it  before  Evans, 
who  again  took  it  and  drank  it  up.  The  police  con- 
stable tlien  said  to  the  barman,  *'  zou  could  see  that 
he  was  drank";  to  which  the  barman  replied,  <*If 
you  saw  that  he  was  drunk,  why  did  you  not  put  him 
out  ?  "  The  landlord,  who  was  not  present,  was  sent 
for  by  the  constable,  and  on  mRlring  his  appearance 
he  inquired  of  the  porter  why  he  had  admitted  the 
drunken  man,  upon  which  he  replied,  as  the  fact  was, 
that  he  had  spoken  to  the  barman  twice. 

The  defendant  was  called,  and  stated  that  at  the 
time  of  the  occurrence  he  was  a  considerable  distance 
away,  and  out  of  sight  of  the  bar,  and  that  he  had 
given  preoiae  instructions  to  the  door-porter  and  to 
the  barmen  to  refuse  drink  to  drunken  or  semi- 
drnnken  persons* 

Upon  this  state  of  facts  the  magistrate  was  of 
opinion  that,  as  the  landlord  was  not  present,  and  was 
ignorant  of  the  act  of  his  barman,  and  as  there  had 
been  no  delegation  of  authority  to  the  barman  to  supply 
drink  to  1*  druiiken  person,  but  on  the  contrary  he 


(a.)  Beported 


Sir  Shbksion  Bakbb,  Bart, 
ffzister-at-Law. 


had  been  prohibited  from  doing  so,  and  as  the  door- 
porter,  who  was  equally  in  charge  of  the  premises 
with  the  barman,  had  ezercised  his  authoril^  in 
endeavouring  to  prevent  the  supply  of  drink  to 
Evans,  he  was  not  guilty  of  the  o%nce,  and  he  dis- 
missed the  summons. 

The  question  which  the  magistrate  submitted  to  the 
court  was  whether  he  was  abM>lutely  bound  to  convict 
on  the  authority  of  the  cases  of  Cundy  v.  Le  Ooeq,  32 
W.  B.  769,  13  a  B.  D.  207,  and  Bond  v.  Evans,  36 
W.  B.  767,  21  a  B.  D.  249,  or  whether  he  was  at 
liberty  to  take  into  consideration  the  above  circum- 
stances, as  the  circumstances  were  considered  in 
Somerset  v.  Hart,  32  W.  B.  594,  12  Q.  B.  D.  360. 

Section  13  of  the  Licensing  Act,  1872  (35  &  36  Vict, 
c.  94),  provides:  '*If  any  licensed  person  permits 
dronkenness  ...  or  sells  any  int^cating  liquor 
to  a  drunken  person,  he  shall  be  liable  to  a  penalty 
not  exceeding  for  the  first  offence  ten  pounas,  and 
not  exceeding  for  the  second  and  any  subsequent 
offence  twenty  pounds." 

Danckwerts,  for  the  appellants. — ^The  magistrate 
ought  to  have  convicted  tne  respondent.  The  act  of 
the  barman  in  selling  the  drink  was  an  act  done  by 
the  barman  within  the  scope  of  his  employment  and 
within  the  scope  of  his  authority.  The  master  is 
therefore  liable  for  such  act  in  the  same  way  as  if  he 
had  done  it  himself.  Section  13  contains  an  absolute 
prohibition  against  selling  drink  to  a  drunken  person, 
and  the  case  of  Candy  v.  Le  Coeq,  32  W.  B.  769,  13 
Q.  B.  D.  207,  shows  that  it  is  immaterial  whether  the 
person  who  sold  the  drink  knew  or  did  not  know  that 
the  person  to  whom  it  was  sold  wis  drunk.  The 
prohibition  of  the  section  is  therefore  absolute. 

He  referred  to  Bond  v.  Evans;  Beg.  v.  Stepher^s, 
14  W.  B.  859.  L.  B.  1  Q.  B.  702 ;  Sherras  v.  De 
Butzen,  43  W.  B.  526,  [1895]  1  Q.  B.  918 ;  and  Crab- 
tree  V.  HoU,  43  J.  P.  799. 

He  was  tiien  stopped. 

S.  Lynch,  for  the  respondent. — The  magistrate  was 
riffht  in  the  view  he  took  of  the  section.  The  barman 
sold  contrary  to  the  express  orders  given  to  him  by 
his  master,  and  he  was  therefore  not  acting  withiu 
the  scope  of  his  authority.  The  fact  of  the  sale  by 
the  bannan  merely  raises  a  primd  facie  case  against 
the  master  whidi  he  can  rebut,  and  the  magistrate 
has  held  that  he  has  rebutted  the  presumption.  The 
case  of  Newman  v.  Jones,  17  Q.  B.  D.  132,  34  W.  B. 
Dig.  105,  shows  that,  as  the  drink  was  sold  contrary 
to  the  orders  of  the  master,  the  master  was  not  liable. 
So  in  Somerset  v.  Hart  it  was  held  that  a  master  is 
not  liable  for  gaining  in  his  licensed  premises  where 
he  had  no  knowledge  of  the  same. 

Lord  BT788BLL  OF  KiLLOWSN,  C.  J.— The  question 
here  is  whether  or  not  the  learned  ina^;istrate  was 
bound  to  convict  the  respondent  of  selling  mtoxicating 
liquor  to  a  drunken  person  contrary  to  the  13th 
section  of  the  Licensing  Act  of  1872.  In  considering 
that  questioa  we  have  to  observe  what  the  object  of 
this  Act  is,  and  to  consider  how  far  its  object  would 
be  defeated  if  the  construction  which  the  magistrate 
was  inclined  to  put  upon  it  were  to  be  given  to  it. 
The  object  of  the  Act  is,  in  the  interests  of  public 
order,  to  prevent  the  sale  of  intoxicating  liquor  to 
drunken  persons.  The  persons  from  whom  alone  the 
drunken  persons  can  get  the  liquor  are  lioensed  per- 
sons. From  the  very  way  in  which  the  business  is 
carried  on  the  licensed  persons  must  carry  it  on 
through  others.  In  soma  oases  the  licensee  himself 
may  be  in  the  actual  control  vsd  oonduot  of  the  busi- 
ness, but  in  most  cases  it  is  not  so.  The^  d^ute  their 
business  beyond  a  very  general  supervision  to  other 
persons.  Are  they  to  be  liable  for  the  acts  ol  those 
other  persons  F  They  are,  anl^jeot  to  this  q  ualifioation, 
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that  saoh  jacts  must  be  within  the'  scope  of  the  ser- 
yant's  employment,  and  the  scope  of  the  authority 
receives  limitation  from  the  scope  of  the  employment. 
It  seems  to  me  that  within  the  scope  of  the  employ- 
ment authority  is  given  to  the  employee.  Does 
it  make  any  difference  for  the  purpose  of  this 
section  that  by  private  instructions  the  licensee 
says  to  the  servant,  **  Do  not  sell  to  drunken  persons.*' 
I  do  not  think  it  does.  I  think  if  that  effect  were  to 
be  given  to  it,  this  statute  would  be  entirely  defeated. 
Take  the  common  case  of  a  sporting  publican  who 
goes  to  race  meetings  all  over  the  countiy,  and  leaves 
behind  him  a  barman  or  manager  in  charge  of  the 
business,  is  it  to  be  said  that  there  is  no  remedy  if 
drink  is  sold  by  the  person  so  charged  with  the  duty 
of  managing  the  place  to  any  number  of  drunken 
persons  P  It  is  clear  that  there  is  no  machinery  by 
which  the  person  actually  selling  the  drink  can  be 
convicted  of  the  offence.  A  penalty  can  be  imposed 
on  the  licensee  only.  It  is  impossible  to  give  to  this 
section  the  narrow  construction  contended  for  by  the 
respondent. 

Liooking  to  the  whole  scope  and  object  of  the  Act, 
it  seems  to  me  that,  wholly  apart  from  authority, 
which  I  think  is  absolute  upon  the  point,  it  was 
intended  that  the  responsibility  should  be  put  directly 
upon  the  licensee  for  acts  there  mentionea  which  are 
done  within  the  scope  of  the  authority  of  the 
employee.  Some  of  the  authorities  which  have  been 
referred  to  on  behalf  of  the  respondent  have  no  bear- 
ing upon  the  point — namely,  the  cases  as  to  gaming. 
No  one  could  contend  that  a  barman  has,  as  part  uf 
his  implied  authority,  any  sanction  from  the  master 
to  carry  on  gaming.  I  have  only  to  add  that  I 
do  not  think  there  is  any  real  hardship  in  this  case, 
because  if  the  magistrate  be  convinced  that  the 
publican  honestly  endeavoured  to  comply  with  the 
law,  and  if  he  has  been  made  liable  only  by  the  acts 
of  his  servant,  he  can  take  that  into  account  by  im- 
posing a  small  fine,  and  he  can  also  abstain  from 
directing  that  the  conviction  shall  be  recorded  against 
the  pubucan.  But  it  would  be  a  matter  of  vei^  evil 
consequence  if  we  felt  ourselves  obliged  to  hola  that 
the  respondent  in  such  a  case  as  this  should  be  held 
not  to  be  guilty  of  the  offence  charged.  I  think  the 
case  must  go  back  to  the  learned  magistrate. 

Wbight,  J. — I  am  entirely  of  the  same  opinion  as 
to  the  construction  of  the  section. 

Appeal  allowed;  case  remitted  to  magistrate. 

Solicitors  for  the  appellants,  Wontner  dh  Sons. 

Solicitor  for  the  respondent,  G.  P.  R.  Burgess, 


l^oujse  Of  %Otti%. 
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Beddawat  v.  Banham.  (a.) 


Trade  name — Accurate  and  true  description  of  goods — 
Might  to  use  same  name — Name  calctdcUed  to  mislead. 

The  respondents  sold  their  goods  under  a  name  which 
was  an  accurate  and  true  description  of  them,  but  the 
name  used  was  that  by  which  the  goods  of  another 
manufacturer  had  been  knoum  to  the  trade,  and  the 
result  of  doing  this  was  to  cause  purchasers  to  believe 
that  they  were  buying  the  goods  of  the  appellants. 

Held,  that  the  respondents  could  be  restrained  from  so 

(a.)  Repoii^d  by  C. 


H.  Grafton,  Esq. 
at-Law. 


Barrister- 


sdling  their  goods,  and  an  injunction  was  (accordingly 
granted. 

Decision  of  the  Court  of  Appeal  (43  W,  B.  294, 
[1895]  1  Q.  B.  286)  reversed. 

This  was  an  appeal  from  the  Court  of  Appeal 
(Lord  Esher,  M.B.,  Lopes  and  Bigby,  L.JJ.) 
reported  43  W.  B.  294,  [1895]  1  Q.  B.  286.  The 
following  statement  of  facts  is  takea  from  Lord 
Herschell's  judgment. 

The  appellant  Frank  Beddaway  has  been  for  many 
years  a  manufacturer  of  machine  beltinfi^.  In  Octo- 
ber, 1892,  the  company,  the  other  appellant,  was  in- 
corporated; and  the  business  has  since  been  carried 
on  by  it. 

In  the  year  1877  the  appellant  Beddaway  com- 
menced making  belting  from  yam  which  oonnsted 
principally  of  wool  or  hair,  and  sold  it  under  the 
name  of  **  woollen  belting."  About  the  year  1879 
he  commenced  calling  the  belting  which  he  manufac- 
tured "  camel-hair  belting,"  for  the  purpose  of  dis- 
tinguishing it  from  the  belting  of  other  manufiac- 
turers.  A  large  proportion  of  the  appellant's  teMle 
has  been  with  India,  the  colonies,  and  foreign  coun- 
tries. The  belting  consigned  to  these  countries  was 
stamped  with  a  camel,  or  with  the  word  "  camel,*' 
or  '*  camel  hair,"  and  sometimes  with  both. 

The  yam  of  which  the  appellant's  belting  chiefly 
consists  is,  for  the  most  part,  made  of  camel  hair.  I 
gather  from  the  evidence  that,  although  the  wool  or 
hair  of  which  the  yam  was  made  was  oonuncHily 
called  *'  camel  hair,"  it  was  not  generally  known  (at 
all  events  until  recently)  that  it  i^ally  consisted  of  the 
hair  of  the  camel. 

The  respondent  Banham  was  formerly  in  the 
employment  of  the  appellant  Beddaway.  Ue  oeased 
to  be  so  employed  in  the  year  1889,  and  commenced 
manufacturmg  belting  on  his  own  account.  He  made 
belting  from  yam  of  the  same  description  as  that 
used  by  the  appellants,  which  he  sold  and  advertued 
as  Arabian  bdting. 

The  respondent  company  was  formed  in  1891,  and 
in  April  or  May  of  that  year  commenoed  ^nJlf^g 
their  belting  '<  camel-hair  bdting,"  those  words,  aiid 
those  words  only,  being  in  most  cases  stamped  on 
the  belting.  Many  other  manufacturers  had  made, 
for  many  years  past,  beltinp^  the  principal  ingre- 
dient of  which  was  camel-hair  yam,  and  which  they 
have  sold  and  described  by  such  names  as  jak, 
buffalo,  llama,  crocodile,  &c. 

The  appellants  having  learned  that  the  respondenta 
were  selling  belting  described  as  *' camel-liaxr 
belting,"  and  with  those  words  stamped  upcm  it, 
brought  the  present  action,  whidi  was  tried  at  Man- 
chester before  Collins,  J.,  and  a  special  jury.  The 
questions  left  by  the  leamed  judge  to  t^e  jury,  with 
their  answers  thereto,  were  as  follow:  1.  I>oes 
"camel-hair  belting"  mean  belting  made  by  the 
plaintifiEs  as  distingmshed  from  belting  made  by  other 
manufacturers  P  Answer,  Tes.  2.  Or  does  it  mean 
belting  of  a  particular  kind  without  reference  to  any 
particular  maker  P  Answer,  No.  3.  Do  the  defen* 
dants  so  describe  their  belting  as  to  be  likely  to  mia- 
lead  purchasers,  and  to  lead  them  to  buy  the  defen- 
dants' belting,  and  for  the  belting  of  the  plaintifib  f 
Answer,  Yes.  4.  Did  the  defendants  eDaemrwxmr  to 
pass  off  their  goods,  as  for  the  goods  of  the  pNintil^, 
so  as  to  be  likely  to  deceive  purchasers?  Answer, 
Yes. 

The  leamed  judge  considered  the  three  first  qaea- 
tions  only  to  be  necessary;  but  added  the  foortk 
question  at  the  instance  of  the  counsel  for  the  nlam- 
tiffs.  *^^ 

Upon  the  findings  of  the  Jury  GolUns,  J.,  entend 
judgment   for    the   plaintins,    with   ooats;  and   hi 
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granted  an  injonotion  restraining  the  defendants 
from  oontinuing  to  nse  the  words  **  camel  hair  "  in 
snoh  a  manner  as  to  lead  purchasers  into  the  belief 
that  they  are  purchasing  belting  of  the  plaintifEs' 
manufacture,  and  from  thereby  passing  off  their 
belting  as  and  for  the  belting  of  the  plaintiffs'  manu- 
facture. 

On  appeal,  the  judgment  of  Collins,  J.,  was 
reversed,  and  judgment  entered  for  the  defendants. 
In  the  opinion  of  the  Court  of  Appeal,  inasmuch  as 
the  words  **  camel-hair  belting"  were  descriptive  of 
the  article  sold,  the  words  **  camel  hair  "  inoicating 
the  material  of  which  it  was  made,  the  defendants 
were  entitled  to  use  the  same  language  with  refer- 
^ce  to  the  belting  which  they  sold ;  and  the  plain- 
tiff could  have  no  right  to  restrain  them  from  doing 
so,  even  though,  as  Sie  jury  had  found,  the  words 
*•  camel-hair  CKBlting  "  would  be  understood  to  mean 
belting  manufactured  by  the  plaintiffs,  and  pur- 
chasers of  the  belting  would  be  deceived  into  the 
belief  that  they  were  obtaining  goods  of  the  plaintiffs' 
manufacture. 

J.  Fletcher  Moulion,  Q.C,  and  E.  H.  Aiquith,  Q.C. 
{J.  C,  Graham  with  them),  for  the  appellants. 

They  cited  or  referred  to  Monigornery  v.  Thompson, 
[1891]  A.  C.  217,  39  W.  E.  IMg.  235 ;  Turton  v. 
Turton,  38  W.  E.  22,  42  Ch.  D.  128 ;  Reddaway  v. 
BerUham  Hemp  Co.,  [1892]  2  Q.  B.  639,  41  W.  E.  Dig. 
253 ;  Wotherapoon  v.  CurHe,  L.  E.  5  H.  L.  508,  21 
W.  E.  Dig.  118 ;  Leather  Cloth  Co.  v.  American  Cloth 
Co.,  13  W.  E.873,  11  H.  L.  Cas.  523;  Masaamv. 
Thorley'a  CattU  Food  Co.,  28  W.  E.  966,  14  Ch.  D. 
748  ;  Singer  Manufacturing  Co.  v.  Loog,  29  W.  E.  699, 
18  Ch.  D.  395;  Burgeaa  v.  Burgeaa,  3  De  G.  M.  &  G. 
896 ;  Cheavin  v.  Walker,  5  Ch.  D.  850,  26  W.  E. 
Dig.  294. 

Bigham,  Q.C,  and  J.  K.  F.  Cleave  {B.  A.  McCall, 
Q.C,  with  tiiem),  for  the  respondents.— The  Stone  Ale 
case,  Montgomery  v.  Thompaon,  and  the  Glenfidd 
Starch  case,  Wotherapoon  v.  Currie,  are  distinguish- 
able, as  also  are  Croft  v.  Day,  7  Beav.  84 ;  and  Young 
V.  Macrae,  9  Jur.  N.  8.  322,  11  W.  E.  Ch.  Dig.  111. 
Burgess  v.  Burgess  and  In  re  Leonard  and  EUis^s 
Trade-Mark,  32  W.  E.  530,  26  Ch.  D.  288,  are  in  the 
respondents'  favour. 

No  reply  was  called  for,  and  the  House  took  time 
for  consideration. 

liord  Halsbxtrt,  C.  —  I  believe  in  this  case 
that  the  question  turns  upon  a  question  of  fact.  The 
qnestion  of  law  is  so  constantly  mixed  up  with  the 
▼arious  questions  of  fact  which  arise  on  an  inquiry 
of  the  character  in  whidi  your  lordships  have  oeen 
engaged,  that  it  is  sometimes  difficult,  when  examin- 
ing former  decisions,  to  disentangle  what  is  decided 
as  fact  and  what  is  laid  down  as  a  principle  of  law. 
For  myself,  I  believe  the  principle  of  law  may  be 
▼ez^  plainly  stated,  and  that  is,  that  nobody  has  any 
ri^nt  to  represent  his  goods  as  the  goods  of  somebody 
else. 

How  far  the  use  of  particular  words,  signs,  or  pic- 
tures does  or  does  not  come  up  to  ike  proposition 
which  I  have  enunciated  in  each  particular  case 
mnst  alwavs  be  a  question  of  evidence,  and  the 
more  simple  the  phraseology,  the  more  like  a  mere 
description  of  the  articles  sold  comes  to  be  nearer  to 
or  far  from  a  representation  of  the  goods  of  the 
rival  manufacturer,  the  greater  becomes  the  difficulty 
of  proof ;  but  if  tiie  proof  establishes  the  fact  the 
le^al  consequence  appears  to  follow. 

lu  this  case  the  words  *'  camel-hair  belting  *'  sug- 
gest such  a  difficulty  of  proof.  If  I  had  been  sitting 
as  a  juryman  in  this  case,  I  confess  (but  for  a  circum- 
fltfiDce  I  am  about  to  mention)  Is  hould  have  had  great 


difficulty  in  acq^uiesdng  in  the  contention  that  a 
person  was  making  his  goods  pass  as  the  goods  of 
somebody  else  by  simply  describing  the  subject  of  sale 
by  these  words.  The  article  here  is  partly  made  or 
substantially  made  of  camel  hair,  and  it  is  belting. 
To  me  or  to  other  persons  not  familiar  with  the  trade 
this  undoubtedly  does  seem  simply  a  description  of 
the  article  sold,  and  not  a  representation  of  its  being 
made  by  a  particular  manufacturer.  But  then  I 
should  not  know — what  persons  engaged  in  the  trade 
would  know— how  far  particular  words,  even  though 
descriptive  of  the  artide  sold,  may^  have  acquired  a 
kind  of  technical  signification  which  would  give  to 
them  in  the  trade  as  completely  the  character  of  being 
made  by  a  particular  manufacturer  as  if  they  were 
stamped  with  his  trade-mark. 

The  circumstance  to  which  I  referred  is  to  be  found  . 
in  the  letter  of  the  12th  of  June,  1891.  The  writer, 
who  doubUess  knew  what  he  was  doing,  specially 
desires  that  the  thing  which  he  is  ordering  should 
bear  no  other  stamp  than  '*  camel-hair  belting,"  and 
if  he  gets  that  he  adds,  *'  I  think  I  can  take  this  order 
from  Beddaway's." 

I  think,  with  this  letter  before  them,  the  jury  were 
perfectly  right,  and  that  my  primd  facie  impression 
of  the  words  being  only  descriptive  of  the  article 
sold  would  have  been  wrong.  The  result  is,  in  my 
mind,  that  the  proof  is  satisfactory,  and  that  one 
man's  goods  are  being  sold  as  if  they  were  the  goods 
of  the  other. 

Beliance  appears  to  have  been  placed  in  the  Court 
of  Appeal  on  what  was  supposed  to  be  decided  in 
Burgess  v.  Burgess  by  Knight-Bruce,  L.J.,  and  Sir 
(George  Turner,  and  I  think  it  is  necessary  to  examine 
the  decision  in  Burgess  v.  Burgess  to  see  what  it 
really  did  decide,  and  the  facts  upon  which  that 
decision  was  based. 

Kindersley,  Y.C,  had  by  an  injunction  restrained 
the  defendant  from  continuing  to  use  the  words  "  late 
of  107,  Strand,"  where  he  had  been  employed  by  his 
father,  and  from  continuing  on  the  sides  of  his  shop 
door  a  plate  with  the  words  **  Burgess's  Fish  Sauce 
Warehouse,  late  of  107,  Strand." 

The  defendant  Burgess  had  for  many  years  been  in 
the  employment  of  his  father  in  the  trade  of  an 
Italian  and  fish  sauce  warehouseman,  and  had  shortly 
before  the  application  for  the  injunction  set  up  in 
King  William-street  a  similar  business,  placing  the 
words  which  the  yioe-Chancellor  restrained  the  use 
of  on  his  shop  door  and  the  sides  of  his  house. 

An  appeal  was  brought  against  the  refusal  of  the 
Vice-Chancellor  to  go  further,  and  to  prohibit  the 
use  of  the  words  "  Burgess's  essence  of  anchovies  "  in 
any  bill-head,  invoice,  or  advertisement. 

The  refusal  of  Kiught-Bruce,  L.J.,  to  interfere 
with  what  the  Vice-chancellor  had  determined  is 
stated  by  himself  to  be  grounded  on  the  fact  that 
the  defendant  carried  on  business  under  his  own 
name,  and  **  sells  his  essence  of  anchovies  as  Bur- 
gess's essence  of  anchovies,  which  in  truth  it  is." 
"The  whole  ground  of  complaint,"  says  Knight- 
Bruce,  L.J.,  **is  the  great  celebrity  wmch  during 
many  years  has  been  posseted  by  the  elder  Mr. 
Burgess's  essence  of  anchovies."  Again,  be  it 
observed,  treating  the  words  "  essence  of  anchovies  " 
as  describing  a  known  article  not  peculiar  to  any  one 
manufacturer.  ' '  That,"  continued  the  learned  judge, 
"does  not  give  him  such  exclusive  right,  such  a 
monopoly,  such  a  privilege,  as  to  prevent  any  man 
from  making  essence  of  anchovies,  and  seUing  it 
under  his  own  name." 

And  Turner,  L.J.,  I  think,  most  accurately  snys : 
"  It  is  a  question  of  evidence  in  each  case  whether 
there  is  false  representation  or  not.  Looking  at  the 
labels  before  us,  I  think  it  is  dear  that,  sihoe  the 
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order  made  by  the  Vioe-Chanoellor,  there  has  been 
no  repreeentation  made  on  the  part  of  the  defendant 
that  the  goods  which  he  is  selling  are  the  goods 
mannfactored  by  the  plaintiff." 

I  only  have  to  add  to  that,  that  even  then  the 
learned  judces  did  not  conclude  the  question,  for, 
dealing  with  an  interlocutory  injunction  as  they 
were,  they  left  the  plaintiff,  if  he  Uiought  proper,  to 
try  his  action  at  law,  and  make  out,  if  he  could,  that 
there  was  the  false  representation  which,  if  made, 
would  give  a  around  of  action.  But  it  is  most 
important  to  observe  the  hypothesis  of  fact  upon 
wmoh  that  judgment  proceeds ;  and  if  the  facts  such 
as  have  beien  established  in  this  case  could  have 
been  made  out,  I  cannot  understand  that  there  is  any 
principle  of  law  laid  down  which  would  have  pre- 
yented  an  injunction,  although  the  defendant's  name 
was  "Burgess,"  and  although  the  artide  was 
described  by  a  descriptive  name  which,  however,  had 
not  as  matter  of  fact  m  that  case,  in  the  view  of  the 
judges,  the  technical  signification  of  being  only  made 
by  Burgess,  the  father. 

It  seems  to  me,  therefore,  that  there  is  nothing  in 
that  decision,  or  indeed  in  any  other,  which  inter- 
feres with  the  propriety  of  an  injunction  where  the 
proposition  of  fact  with  which  I  have  started  can  be 
established ;  and  it  is  to  be  observed  that,  whatever 
the  form  of  the  injunction,  if  the  principle  of  it  is 
duly  observed,  it  is  only  such  a  form  as  prevents  the 
mischief  pointed  to. 

It  would  be  impossible,  for  instance,  to  say  that  a 
trader  could  not  describe  his  goods  truly  by  enu- 
merating the  f particulars  of  what  they  consisted, 
unless  such  description  was  calculated  to  deceive, 
amd  made  his  goods  pass  as  the  goods  of 
another. 

What  in  each  case  or  in  each  trade  will  produce  the 
effect  intended  to  be  prohibited  is  a  matter  which 
must  depend  upon  the  circumstances  of  each  trade 
and  the  peculiarities  of  each  trade. 

It  would  be  very  rash  a  priori  to  say  how  far  a 
thing  miii^ht  or  might  not  oe  described  without 
being  familiar  with  the  technology  of  the  trade. 

For  these  reasons  I  move  that  the  judgment  of  the 
Court  of  Appeal  be  reversed,  and  that  the  respondents 
do  pay  to  the  appellants  the  costs  both  here  and 
below. 

Lord  HxBSGHELL,  after  stating  the  facts  as  above, 
said :— The  Master  of  the  Bolls  expressed  the  view 
that  a  manufacturer  might  obtain  the  riffht  to  pre- 
vent a  person  using  a  name  which  would  be  under- 
stood as  his,  and  the  use  of  which  would  thus  inter- 
fere with  liis  trade;  but  that,  though  this  was  a 
fundamental  proposition,  vou  could  not  restrain  a 
man  from  tellmg  the  simple  truth,  and  this  was  all 
the  defendants  had  done  when  they  called  their  belt- 
ing "  camel-hair  belting." 

It  must  be  taken,  if  the  findings  of  the  jury  are  to 
stand,  on  which  I  shall  have  a  word  or  two  to  say 
presentlv,  that  the  description  b]r  the  defendants  of 
their  belting  as  "  camel-hair  belting  "  woidd  deceive 
purchasers  mto  the  belief  that  they  were  getting 
something  which  they  were  not  getting — ^namely, 
belting  made  by  Beddaway.  If  th^  would  be  thus 
deceived  by  the  defendants'  statement,  there  must 
surely  be  some  fallacjr  in  saying  tiiat  they  have  told 
the  smiple  truth.  I  will  state  presently  where  I  think 
the  fallacy  lurks.  Before  I  do  so,  however,  it  is 
right  that  I  should  say  that  there  appears  to  me 
abundant   evidence  to  support  the  finmngs   of  the 

For  many  years  belting  made  of  camel-hair  yam 
had  been  known  in  the  markets  of  the  worlcl.  It  had 
been  jK>ld  under  a  variety  of  names.    But  4here  was 


ample  evidence  to  justify  the  finding  that,  anumeit 
tiiose  who  were  the  purchasers  of  such  goods,  uie 
words  "camd  hair"  were  not  applied  to  belting 
made  of  that  material  in  general ;  tnat,  in  short,  it 
did  not  mean  in  the  market  belting  made  of  a  par- 
ticular material,  but  belting  made  by  a  particular 
manufacturer.  It  is  impossible,  I  think,  to  read  the 
correspondence  which  passed  between  the  defendants 
and  those  who  were  ordering  goods  of,  or  procuring 
orders  for,  them  without  seeing  that  this  was  the 
case.  Moreover,  it  is  impossible  to  doubt  that  the 
defendants  were  well  aware  of  the  fact. 

They  begin  by  calling  their  belting  **  Aralnaii,"  and 
state  that  they  are  prepared  to  guarantee  it  "  to  be 
better  than  the  belting  commonly  called  oamd-hsir 
belting."  They  are  told  by  one  of  their  oorrespon- 
dents  that  if  he  has  a  sample  similar  to  one  he  for- 
wards (which  was  made  by  Beddaway),  "stamped 
camel-hair  belting,  nothing  more,"  he  thinks  he  csn 
take  this  order  from  Beddaway's.  They  do  theii 
beat  to  comply  with  their  correspondent's  wish,  and 
send  belting  so  stamped.  Another  correspondent 
asks  for  500  feet,  which  is  to  be  quite  equal  to 
Beddaway's  **  camel-hair  belting,"  and  which  most 
be  in  every  respe($t  identical  to  the  sample  of  that 
make.  It  was  to  be  stamped  <*  Warranted  best 
camel-hair  belting."  In  that  or  another  case,  it  ii 
not  quite  clear  which,  the  defendants  stated  to  the 
firm  whom  they  employed  to  manufacture  the  belt- 
ing that  no  manufacturer's  name  must  appear  on  it, 
or  it  would  be  useless.  I  see  no  reason  to  be  other- 
wise than  completely  satisfied  with  the  answen 
which  the  jury  save.  On  this  assumption  I  proceed 
to  inquire  whether  the  plaintiffs  have  made  out  any 
right  to  relief. 

I  cannot  help  saying  that,  if  the  defendants  ace 
entitied  to  lead  purchflwers  to  believe  that  they  are 
getting  the  plamtiffB'  manufacture  when  they  are 
not,  and  thus  to  cheat  them  of  some  of  their  legiti- 
mate trade,  I  should  r^g^t  to  find  that  the  law  was 
powerless  to  enforce  the  most  elementaxy  principles  of 
commercial  morality.  I  do  not  think  your  lordships 
are  driven  to  any  such  conclusion. 

The  principle  which  is  applicable  to  this  daas  of 
cases  was,  in  nrr  judgment,  well  laid  down  by  Iiord 
Eongsdown  in  ieciher  Cloth  Co.  v.  American  Claih  Co. 
It  had  been  previously  enunciated  in  much  the  san&e 
way  byLord  LangdaJe  in  the  case  of  Croft  v.  Day. 
Lord  &ingsdown's  words  were  as  follow :  '*  The 
fundamental  rule  is  that  one  man  has  no  right  to 
put  off  his  goods  for  sale  as  the  goods  of  a  rival 
trader,  and  he  cannot  therefore  (in  the  language  of 
Lord  Langdale,  in  the  case  of  Perry  v.  TrueftU^  6 
Beav.  66^,  '  be  allowed  to  use  names,  marks,  letters, 
or  other  mdioia  by  which  he  may  induce  puiofaaeecB 
to  believe  that  the  goods  which  he  is  selling  are  the 
manufacture  of  another  person.'"  It  is,  in  my 
opinion,  this  fundamental  rule  which  governs  afi 
cases,  whatever  be  the  particular  mode  adopted  bv 
any  man  for  putting  off  nis  goods  as  those  of  a  rival 
tnuler,  whether  it  is  done  by  the  use  of  a  mark  whidi 
has  become  his  trade-mark  j  or  in  any  other  way. 
The  word  '*  property  "  has  bean  sometimes  vppUed  to 
what  has  been  termed  a  trade-mark  at  oommon  lav. 
I  doubt  myself  whether  it  is  accurate  to  speak  of 
there  being  property  in  such  a  trade-mark,  thoogh, 
no  doubt,  some  of  the  rights  which  are  incideiit  to 
property  may  attach  to  it.  Where  the  trade-miuk  is 
a  word  or  device  never  in  use  before,  and  meenipg- 
less  except  as  indicating^by  whom  the  goods  in  ooa* 
nection  with  which  it  is  used  were  made,  there  ooaU 
be  no  conceivable  legitimate  use  of  it  b^  anotibsr 
person.  Bis  only  object  in  employing  it  m  oosmee- 
tion  with  goods  of  his  manufacture  must  bo  to 
deceive.     In  droumstances  such  as  these  the 
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pioof  that  the  trade-mark  of  one  mannfactarer  had 
been  thus  appropriated  by  another  would  be  enough 
to  bring  the  ease  within  the  rule  as  laid  down  by 
Lord  Eingsdown,  and  to  entitle  the  person  aggrieved 
to  an  injunction  to  restrain  its  use.  In  the  ease  of  a 
trade-mark  thus  identified  with  a  particular  manufac- 
tory the  rights  of  the  person  whose  trade-mark  it  was 
would  not,  it  may  be,  di£Eer  substantially  from  those 
whioh  would  exist  if  it  were,  strictly  speaking,  his 
property.  But  there  are  other  oases  which  equal]  y 
oome  within  the  rule  that  a  man  may  not  pass  off  his 
goods  as  those  of  his  rival,  which  are  not  of  this 
simple  oharaoter— cases  where  the  mere  use  of  the 
particular  mark  or  device  which  had  been  employed 
oy  another  manufacturer  would  not  of  itself  neces- 
sarily indicate  that  the  person  who  employed  it  was 
thereby  inducing  purchasers  to  believe  that  the  goods 
he  was  selling  were  the  goods  of  another  manufac- 
turer. 

The  name  of  a  person,  or  words  forming  park  of  the 
common  stock  of  language,  may  become  so  far 
associated  with  the  goods  of  a  particular  maker  that 
it  is  capable  of  proof  that  the  use  of  them  by  them- 
selves without  explanation  or  qualification  by  another 
manufacturer  would  deceive  a  purchaser  into  the 
belief  that  he  was  setting  the  goods  of  A.  when  he 
was  really  getting  the  goods  of  B.  Id  a  case  of  this 
deeoription,  the  mere  proof  by  the  plaintiff  that  the 
defendant  was  using  a  name,  word,  or  device  which 
he  had  adopted  to  distinguish  his  goods  Vv  ould  not 
entitle  him  to  any  relief.  He  could  only  obtain  it  by 
proving  further  that  the  defendant  was  using  it  under 
anoh  circumstances  or  in  such  manner  as  to  put  off 
his  goods  as  the  goods  of  the  plaintiff.  If  he  could 
BQOceed  in  proving  this,  I  think  he  would,  on  well- 
established  principles,  be  entitled  to  an  injunc- 
tion. 

In  my  opinion,  the  doctrine  on  which  the  judgment 
of  the  Court  of  Appeal  was  based — that  where  a 
mani^Aoturer  has  used  as  his  trade-mark  a  descriptive 
word  he  is  nevor  entitled  to  relief  against  a  person 
fvho  so  uses  it  as  to  induce  in  purchasers  the  belief 
that  they  are  getting  the  goods  of  the  manufacturer 
fvho  has  theretofore  employed  it  as  his  trade-mark — ^is 
not  supported  by  authority,  and  cannot  be  defended 
on  principle.  I  am  unable  to  see  why  a  man  should 
be  allowed  in  this  way  more  than  in  any  other  to 
deoeive  purchasers  into  the  belief  that  thev  are 
getting  what  they  are  not,  and  thus  to  filch  the 
pnsiness  of  a  rival.  The  authority  relied  on  was  the 
case  of  Burgess  v.  Burgess.  When  the  judgments  in 
that  case  are  examined,  it  seems  to  me  clear  that 
no  such  point  was  decided.  Turner,  L.J.,  com- 
luenoes  by  saying :  **  No  man  can  have  any  right  to 
represent  his  goods  as  the  goods  of  another  person ; 
l>ut  in  applications  of  this  kind  it  must  be  made  out 
that  the  defendant  is  selling  his  own  goods  as  the 
gooda  of  another." 

fie  theii  points  out  that  where  a  person  is  selling 
ds  under  a  particular  name,  and  a  person  not 

aving  that  name  is  using  it,  it  may  be  presumed  that 
he  so  usee  it  to  represent  the  goods  sold  by  himself  as 
the  goods  of  the  person  whose  name  he  uses;  but 
-where  the  defendant  sells  goods  under  his  own  name, 
and  it  happens  that  the  plaintiff  has  the  same  name. 
It  does  not  follow  that  the  defendant  is  selling  his 
goods  as  the  goods  of  the  plaintiff.  He  adds :  **  It  is 
a  question  of  evidence  in  each  case  whether  there  is  a 
faue  representation  or  not.'*  This,  I  think,  clearly 
reoognizes  that  a  man  may  so  use  even  his  own  name 
in  oonnection  with  the  sale  of  goods  as  to  make  a 
false  representation.  In  Massam  v.  Thorley^s 
CkMe  Food  Oo.^  James,  L.J.,  said:  *^  Burgess  v. 
Burgess  has  been  very  much  misunderstood  it  it  has 
heem  understood  to  dedde  that  anybody  can  always 


use  his  own  name  as  a  description  of  an  article,  what- 
ever may  be  the  consequences  of  it,  or  whatever  may 
be  the  motive  for  doing  it,  or  whatever  may  be  the 
result  of  it."  After  quoting  from  the  judgment  of 
Turner,  L.J.,  the  passages  to  which  I  have  just 
alluded,  he  said :  *'  That  I  take  to  be  an  accurate 
statement  of  the  law,  and  to  have  been  adopted  by 
the  House  of  Lords  in  Wotherspoon  v.  Carrie,  in 
which  the  House  of  Lords  differed  from  the  view 
which  I  had  taken."  The  decision  in  Wotherspoon  v. 
Currie  is  an  important  one,  and  is,  in  my  judgment, 
inconsistent  with  the  ratio  decidendi  of  the  Court  of 
Appeal  in  the  present  case.  The  name  "  Glenfield*' 
had  become  associated  with  the  starch  manufactured 
by  the  plaintiff,  and  the  defendant,  although  he 
established  his  manufactory  at  Glenfield,  was  res- 
trained from  using  that  word  in  connection  with  his 
goods  in  such  a  way  as  to  deceive.  Where  the  name 
of  a  place  precedes  the  name  of  an  article  sold,  it 
primd  facie  means  that  this  is  its  place  of  production 
or  manufacture.  It  is  descriptive,  as  it  strikes  me,  in 
just  the  same  sense  as  " camel  hair"  is  descriptive  of 
the  material  of  which  the  plaintiffs*  belting  is  made. 
Lord  Westbury  pointed  out  that  the  term  *' Glenfield" 
had  acquired  in  the  trade  a  secondary  signification 
different  from  its  primary  one — that  in  connection 
with  the  word  *'  starch  "  it  had  come  to  mean  starch 
which  was  the  manufacture  of  the  plaintiff.  In  the 
case  of  Massam  v.  Thorley^s  Cattle  Food  Co,^  just 
referred  to,  James,  L. J.,  said :  "  The  defendant  was 
actually  manufacturing  starch  at  Glenfield,  having 
gone  thither  for  the  purpose  of  enabling  him  to  say 
that  he  was  manufacturing  it  at  Glenfield.  The 
House  of  Lords  said  the  mere  fact  that  he  was  really 
carrying  on  his  manufacture  at  Glenfield,  and  was 
not  therefore  telling  a  lie,  did  not  exempt  him  from 
the  consequence  of  the  fact  that  his  proceedings  were 
intended  and  odculated  to  produce  on  the  mind  of 
the  purchasers  the  belief  that  his  article  was  the 
article  of  the  plaintiffs." 

I  think  ^is  view  of  the  decision  of  the  House  of 
Lords  was  correct,  and  thtft  it  is  at  variance  with  the 
view  taken  by  the  Court  of  Appeal,  that  the  defen- 
dants could  not  be  liable  to  an  action  because  in 
using  the  words  ** camel  hair"  in  connection  with 
his  belting  they  were  simply  telling  the  truth.  I 
rather  demur,  however,  to  the  statement  of  James, 
L.J.,  that  the  defendant  in  Wotherspoon  v.  Currie 
was  not  telling  a  lie  in  calling  his  starch  *^  Glenfield 
starch,"  as  I  do  to  the  view  that  the  defendants  in 
this  case  were  telling  the  simple  truth  when  they 
sold  their  belting  as  camel-hair  belting.  I  think  the 
fallacy  lies  in  overlooking  the  fact  that  a  word  may 
acquire  in  a  trade  a  secondary  signification  differing 
from  its  primary  one,  and  that  if  it  is  used  to  persons 
in  the  trade  who  will  understand  it,  and  be  known 
and  intended  to  understand  it,  in  its  secondary  sense, 
it  will  none  the  less  be  a  falsehood  that  in  its  primary 
sense  it  may  be  true.  A  man  who  uses  language 
which  will  oonvey  to  persons  reading  or  hearing  it 
a  particular  idea  which  is  false,  and  who  knows 
and  intends  this  to  be  the  case,  is  not  surely  to 
be  absolved  from  a  charge  of  falsehood  because  in 
another  sense  which  will  not  be  conveyed,  and  is 
not  intended  to  be  conveyed,  it  is  true.  In  the 
present  case  the  jury  have  found,  and  in  my  opinion 
there  was  ample  evidence  to  justify  it,  that  the  words 
**  camel  hair"  had  in  the  trade  acquired  a  secondary 
sigpufication  in  connection  with  belting ;  that  they  did 
not  convey  to  persons  dealing  in  belting  the  idea  that 
it  was  made  of  camel's  hair,  but  that  it  was  belting 
manufactured  by  the  plaintiffs.  They  have  found 
that  the  effect  of  using  the  words  in  the  manner  in 
which  l^ey  were  used  by  the  defendants  would  be  to 
lead  purchasers  to  believe  that  they  were  obtaining 
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goods  manofactnred  by  the  plalntiflh,  and  thus  both 
to  deceive  them  and  to  injure  the  plaintiflPs.  On 
authority,  as  well  as  on  principle,  I  think  the 
plaintifGB  are  on  these  facts  entitled  to  relief. 

The  case  of  Massam  v.  Thorley'B  CatUe  Food  Co., 
in  the  judgment  of  James,  L.J.,  from  which  I  have 
already  mi^e  quotations,  is  an  authority  in  favour 
of  tibie  plaintiffiB*  contention.      It  was  argued  for  the 
xespondents  that  in  that  case  there  was  fraud,  inas- 
much as  Thorley,  whose  name  formed  part  of  the 
designation  of  the  company,  had  only  a  small,  indeed 
it  may  be  said  a  nominal,  interest  in  it.      I  do  not 
think  this  was  the  foundation  of  the  judgment ;  the 
reasoning;  of  James,  L.J.,  would  have  l^n  equally 
forcible  if  Thorley's  interest  had  been  the   principal 
one.    The  company  had  quite  as  much  right  to  call 
themselves  by  tne  name  they  adopted  as  by  any  other. 
What  they  were  restrained  m>m  doing  was  endeavour- 
ing to  pass  off  their  goods  as  the  goods  of  another 
manufacturer.     This  was    the  wrongful  act  which 
brouiB^t  them  within  the  reach  of  the  law,  and  not 
the  particular  means  by  which  th^  carried  out  their 
design*    Besides  the  cases  which  I  have  referred  to, 
there   are     other    authorities     which  support   the 
appellants'  case.    I  need  only  mention  one — the  case 
of  Montgomery  v.  Thompson  in  your  lordships'  House. 
It  was  said  m  the  court  below  that  the  judgment 
there  proceeded  on  the  ground  that  the  defendant 
had  acted  fraudulently.      But  the  only  fraud  con- 
sisted in  doing  acts  desig^^ed   to  cause  persons  to 
purchase  his  goods  as  and  for  the  plaintiffs'.    The 
acts  commented  on  were  only  the  means  devised  to 
accomplish  that  end.      On  the  findings  of  the  jury,  I 
think  precisely  the    same  kind  of  fraud  is  present 
in  the  case  under  appeal.    I  ought,  perhaps,  to  notice 
the  case  of  Turion  v.   TurUmt  which  was  said  to  be 
an  autiiority  in  the  respondents'  favour.      That  case 
was,  I  think,  an  entirely  different  one.     There  was 
no  proof  that  the  defendants  were  passing  off  their 
go(^  as  those  of  the  plaintiffs ;  the  utmost  that  was 
Siown  was  that  similarity  (there  was  not  identity)  in 
the  name  of  the  firms  micht  lead  incautious  persons 
to    make   mistakes.     BeUance   was  placed   for  the 
respondents  upon  the  decision  of  Wood,    V.O.,  in 
Young  v.    Macrc^t    and    in  the  Court    of    Appeal 
Bigby,  L.J.,  regarded  it  as  adverse  to  the  plaintiffs' 
cont^tion.    When  carefully  examined  I  do  not  think 
it  is  so.    Where  a  patentee  attaches  a  particular  name 
to  the  production  he  patents,  that  name  becomes 
common  property  as  descriptive    of    the   patented 
article.    It  possesses,  indeed,  no  other  name.     That 
name  would  necessarily  be  applied  to  it  by  all  persons 
desiring  to  purchase  the  article.    It  is  not  descriptive 
of  the  production  of  a  particular  manufacturer,  but 
of  the  article  itself,  by  whomsoever  it  is  manufactured. 
Indeed,  there  is  no  presumption  that  the  patentee  will 
manufacture  it,  even  during  the  term  of  the  patent ; 
more    often  than  not  patented  articles  are  manu- 
factured by   other   persons   by    the    licence  of  the 
patentee. 

What  right,  it  was  asked,  can  an  individual  have 
to  restrain  another  from  using  a  common  English 
word  because  he  has  chosen  to  employ  it  as  his 
trade-mark  P  I  answer,  He  has  no  such  right ;  but 
he  has  a  right  to  insist  that  it  shall  not  be  used 
without  explanation  or  qualification  if  such  a  use 
would  be  an  instrument  of  fraud.  Who  suffer  injury 
by  such  a  conclusion,  or  would  be  the  worse  if  the 
defendant  is  thus  restrained?  It  has  been  shown 
that  the  puWc  have  not  needed  the  words  *'  camel 
hair  "  to  describe  a  particular  kind  of  belting — that 
the  words  have  never  been  used  in  the  trade  in  that 
sense.  What  James,  L.J.,  said  in  Thorley^ 9  case  is 
applicable  to  the  present.  He  observed :  **  Thorley 's 
food  for  cattle  had  never  become  an  articdo^  of  com- 


merce as  distinp^tiished  from  the  partionlar  mAnU" 
factory  from  which  it  had  proceeded." 

It  is  not  proposed,  in  the  present  case,  to  prohibit 
the  use  of  the  words  *'  camel  nair  "  altogether.  The 
injunction  granted  by  Collins,  J.,  had  not  that  effect 
In  the  case  just  referred  to  the  counsel  for  the 
plaintiff,  at  the  conclusion  of  the  judgment,  asked 
whether  the  substance  of  their  lordships'  judgment 
was  not  that  the  defendants  were  not  to  use  the 
name  Thorley  in  connection  with  their  cattle  food. 
James,  L.J.,  replied,  **We  cannot  prohibit  them 
using  the  name,  if  they  use  it  in  a  way  not  calculated 
to  mislead  the  public."  I  say  the  same  about  the 
use  of  the  words  *'  camel  hair  "  in  the  present  case. 

For  these  reasons,  I  think  the  judgment  of  the 
Court  of  Appeal  shoidd  be  reversed. 

Lord  Maonaohtsn.— In  this  case  your  lordships 
are  not  asked,  at  least  by  the  appellants,  to  lay  down 
any  new  law.  The  appellants  are  content  to  relv 
on  the  old  and  familiar  doctrines  of  the  oourt,  whum 
have  been  repeated  over  and  over  again. 

**I  have  often  endeavoured,"  said  James,  HJ.,  in 
Sinaer  Manufacturing  Co,  v.  Loogt  a  well-known 
trade-mark  case  in  which  there  was  no  claim  to  a 
registered  mark — *'I  have  often  endeavoured  to 
express  what  I  am  going  to  express  now  (and 
probably  I  have  said  it  in  the  same  words,  because  it 
IS  very  difficult  to  find  other  words  in  which  to 
express  it) — tiiat  is,  that  no  man  is  entitled  to 
represent  his  goods  as  being  the  g^oods  of  another 
man;  and  no  man  is  permitted  to  use  any  mark, 
siffu,  or  symbol,  device,  or  other  means  whereby, 
without  making  a  direct  false  representation  himself 
to  a  purchaser  who  purchases  from  him,  he  enables 
such  purchaser  to  tell  a  Ue,  or  to  ^  make  a  false 
representation  to  somebody  else  who  is  the  ultimate 
customer.  That  being,  as  it  appears  to  me,  a 
comprehensive  statement  of  what  the  law  is  upon  the 
question  of  trade-mark  or  trade  designation,  I  am  of 
opinion  that  there  is  no  such  thing  as  a  monopoly,  or 
a  property,  in  the  nature  of  a  copyright,  or  in  the 
nature  of  a  patent,  in  the  use  of  any  name.  What- 
ever name  is  used  to  designate  goods,  anybody  may 
use  that  name  to  designate  ffoods ;  always  subject  to 
this,  that  he  must  not,  as  X  said,  make  directly  or 
through  the  medium  of  another  person  a  false  repre- 
sentation that  his  goods  are  the  goods  of  another 
person.    That  I  take  to  be  the  law." 

I  have  cited  this  passase  because  it  seems  to  me  to 
state  clearly  the  prindple  on  which  Mr.  Beddaway 
and  his  associates  are  entitled  to  relief  against  Mr. 
Banham  and  tiie  company  of  which  he  is  manaffng 
director.  The  substance  of  Mr.  Beddaway's  complaint, 
as  I  understand  it,  is  that  Mr.  Banham  is  putting 
his  goods  on  the  market  under  a  designation  whidi 
enables  purchasers  from  him  to  tell  a  lie  or  to  make 
a  false  representation  to  their  customers.  It  is 
immaterial  that  the  designation  in  question,  taken  by 
itself,  would  convey  to  a  person  not  conversant  with 
the  trade,  information  which  cannot  be  called  untroe, 
if  by  means  of  that  designation  Mr.  Banham  does 
make,  not  indeed  directly,  but  through  the  meiiom 
of  other  persons,  a  false  representation  that  his  goods 
are  the  goods  of  Beddaway. 

Beddaway  and  Banham— I  use  those  names  far 
shortness— are  both  manufacturers  of  hair  belting,  a 
kind  of  belting  which  is  much  used  for  driviar 
machinery.  This  article  has  a  large  sale  at  home  and 
abroad.  In  countries  where  the  heat  is  great  and  tbe 
air  very  dry  it  is  preferable  to  leather.  Hair  beltaag; 
whoever  the  maker  of  it  may  be,  is  generally  ooa- 
posed,  more  or  less,  of  stuff  imported  into  Rngiand 
and  sold  in  the  English  market  as  "  camel  hair.'* 
Until  recently  nobody  seems  to  have  imagiiied  tM 
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the  oamel  hair  of  oommeroe  was  trae  to  name.  It 
was  belioTed  to  be  a  mixture  of  hair— hair  of  sheep 
and  goats,  and  varioos  eastern  animals— in  which 
the  hair  of  the  camel  might  be  found,  but  which  ^d 
not  even  pretend  to  be  really  camel's  hair.  Indeed, 
so  little  importance  was  attached  to  its  nominal  con- 
nection with  the  camel  that,  until  it  acquired  some 
oelebrity  through  Reddaway*s  manufacture,  the  yam 
made  from  it  used  to  be  sold  in  the  market  simply  as 
brown  worsted. 

It  seems  to  have  been  the  fashion  for  manufac- 
turers of  hair  belting  to  distinguish  their  goods  by 
the  name  of  some  chosen  animal,  hairy  or  hairless. 
There  was,  for  example,  buflGalo  belting,  yak  belting, 
and  crocodile  belting.  Beddaway,  unfortunately  for 
him,  as  it  has  turned  out,  selected  the  cam^  as  his 
emblem.  He  called  his  belting  "  camel-hair  belt- 
ing." Owing  to  the  excellence  of  his  manufacture, 
his  belting  became  widely  known  all  over  ^e  world. 
It  was  advertised  as  camel-hair  belting.  It  was 
ordered,  sold,  and  invoiced  as  such ;  una  so  camel- 
hair  belting  came  to  mean  Beddaway*s  belting,  and 
nothing  else.  It  was  admitted  at  the  trial  that  for 
about  fourteen  years  no  belting  had  been  made  or 
sold  under  the  description  of  camel  hair  or  camel- 
hair  belting  except  by  Keddaway,  and  certain  persons 
whom  he  had  promptly  challeuged  and  stopped. 
Indeed,  so  long  as  the  enression  **  camel-hair  belt- 
ing *'  was  taken  to  be  a  mndful  designation  Bedda- 
way had  no  difficulty  in  holding  the  field  against 
any  interloper  who  hoped  to  find  more  profit  and 
leas  trouble  in  trading  on  another  man's  reputation 
than  on  his  own  merito. 

Banham  was  for  two  years  in  the  employment  of 
Beddaway  at  his  works.  In  1889  he  set  up  for  him- 
self,  and  began  to  make  hair  belting.  Like  others  in 
the  trade,  he  used  more  or  less  the  camel  hair  of  com- 
merce. At  first  he  called  his  belting  **  Arabum  belt- 
ing." Then  he  began  cautiously  and  tentatively  to 
oner  his  goods  as  camel-hair  belting.  After  1891, 
when  he  turned  his  business  into  a  limited  company, 
his  proceedings  were  marked  with  less  caution ;  at  last 
they  attracted  BeddawaVs  attention,  and  then  the 
present  action  was  brought. 

The  action  was  undoubtedly  launched  on  the  foot- 
ing that  the  expression  "  camel-hair  belting  "  was  a 
fanciful  term.  But  in  the  course  of  the  trial  it  was 
proved,  partly  bv  the  evidence  of  experts  and  partly 
by  an  exhibit  collected  from  a  living  animal  m  tiie 
S/Oologioal  (hardens  at  Manchester,  that  the  camel 
hair  of  commerce,  of  which  many  bundles  were  pro- 
daced,  was  really  and  truly  for  the  most  part 
composed  of  genuine  camel's  hair.  This  evidence 
seems  to  have  come  as  a  revelation  to  Beddaway  and 
his  advisers.  However,  they  accepted  tiie  situation, 
and  forbore  to  contest  the  point  further.  And  so  it 
was  established  that  Beddaway's  trade  designation, 
instead  of  being,  as  everybody  supposed,  a  fanciful 
term,  was  nothing  more  or  less  than  a  substantifdly 
accurate  description  of  the  material  of  which  his 
beltinff  was  composed.  Now  the  Court  of  Appeal 
treat  this  discovery  as  the  end  of  the  whole  matter. 
They  hold  that  on  this  one  fact  being  established 
Banham  became  entitled  to  put  his  goods  on  the 
market  as  camel-hair  belting  without  any  qualifica- 
tion whatever.  Anybody  and  everybody  who  may 
want  to  get  a  footing  in  the  connection  which 
Beddaway  has  formed  is  now  free,  if  the  Court  of 
Appeal  is  right,  to  use  Beddaway's  password.  The 
appellants  concede— they  cannot,  indeed,  any  longer 
dispute— that  everybody  who  makes  belting  of  camel 
bair  is  entitled  to  describe  his  belting  as  camel-hair 
belting,  lurovided  he  does  so  fairly.  But  they  contend, 
and  I  think  with  reason,  that  neither  Banham  nor 
anybody  else  is  entitled  to  steal  Beddaway's  trade 


under  colour  of  imparting  accurate,  and  possibly 
interesting,  information,  f  ractically  the  only  differ- 
ence which  the  unexpected  turn  in  the  evidence  has 
made  is  this :  the  case  now  comes  under  the  second 
branch  of  the  proi>oaition  laid  down  by  James,  L. J. ; 
if  camel-hair  belting  had  kept  its  place  as  a  fanciful 
term,  it  would  have  fallen  under  the  first. 

The  learned  counsel  for  the  respondents  main- 
tained that  the  expression  '* camel-hair  belting" 
used  by  Banham  was  "  the  simple  truth."  Their 
proposition  was  that  *'  where  a  man  is  simply  telling 
the  truth  as  to  the  way  in  which  his  goods  are  made, 
or  as  to  the  materials  of  which  they  are  composed, 
he  cannot  be  held  liable  for  mistakes  which  the  pub- 
lic mav  make."  That  seems  to  me  to  be  rather  beg- 
ging the  question.  Can  it  be  said  that  the  descrip- 
tion '*  camel-hair  belting  "  as  used  by  Banham  is  the 
simple  truth  P  I  will  not  call  it  an  abuse  of  language 
to  say  so,  but  cert-ainly  it  is  not  altogether  a  happy 
expression.  The  whole  merit  of  that  description,  its 
one  virtue  for  Banham's  purposes,  lies  in  its  duplicity. 
It  means  two  thinffs.  At  Banham's  works,  where  it 
cannot  mean  Bed£k way's  belting,  it  may  be  construed 
to  mean  belting  made  of  camel's  hair ;  abroad,  to  the 
German  manufacturer,  to  the  Bombay  mill-owner, 
to  the  up-country  native,  it  must  mean  Beddaway's 
belting;  it  can  mean  nothing  else.  I  venture  to 
think  that  a  statement  which  is  literally  true,  but 
which  is  intended  to  convey  a  false  impression,  has 
something  of  a  faulty  ring  about  it ;  it  is  not  ster- 
ling coin,  it  has  no  right  to  the  genuine  stamp  and 
impress  of  truth. 

I  have  now  dealt  with  the  only  peculiarity  in  the 
case.  For  the  rest,  the  action  is  one  of  a  very  ordi- 
nary type. 

In  a  trial  which  lasted  three  days,  after  a  sum- 
ming-up which  seems  to  me  to  be  admirably  concise 
and  dear,  a  special  jurv  of  the  county  of  Lancaster 
found  that  camel-hair  belting  means  belting  made  by 
Beddaway,  and  that  it  does  not  mean  belting  of  a  par- 
ticular land  without  reference  to  any  particular 
maker.  They  also  found  that  the  defendimts — ^that 
is,  Banham  and  the  companjr  with  which  he  is  con- 
nected—describe their  belting  so  as  to  be  likely 
to  nuslead  purchasers,  and  to  lead  them  to  buy  the 
defendants  belting  as  and  for  the  belting  of  the 
plaintifls. 

There  was  another  finding,  not  perhaps  necessary 
for  the  decision,  on  which  I  desire  to  say  a  few  words. 
It  is  stated  in  the  judgment  of  the  Master  of  the 
Bolls  that  the  learned  counsel  for  the  plaintiffs  at  the 
trial  did  not  appear  to  have  asked  the  judge  to  leave 
to  the  jury  the  question  whether  the  defendants  had 
done  anything  fraudulently.  **  Indeed,"  his  lord- 
ship adds,  *'  no  such  question  seems  to  have  been 
raised  by  the  pleadings. '  If  your  lordships  turn  to 
the  pleadings,  you  will  observe  that  the  question  was 
raised  directly.  It  is  quite  true  that  the  word 
** fraud"  is  not  to  be  found  in  the  statement  of 
claim.  But  tiie  whole  gist  of  the  action  was  that  the 
defendants  were  endeavouring  to  palm  off  their 
goods  as  the  goods  of  the  plaintiffs  bv  selling  them 
under  a  designation  which  would  enable  purchasers 
from  them  in  this  country  to  deceive  customers 
abroad.  That  is,  as  it  seems  to  me,  a  charge  of  dis- 
honesty, and  I  must  say  I  think  the  charge  was  estab* 
lished.  It  was  proved  by  admissions  wrung  from  Mr. 
Banham  on  cross-examination,  and  by  the  corre- 
spondence which  was  put  in  evidence.  When  a 
manufacturer's  goods  are  a  drug  on  the  market  so 
long  as  they  beu:  his  own  name  or  indicate  the  true 
origin,  and  yet  are  readily  saleable  if  marked  with 
nothing  but  some  common  English  words  which  are 
taken,  to  mean  the  work  of  another  and  a  different 
maker,  and  when  that  manufacturer  holds  himself 
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Beddawat  V.  Baitham.— In  bb  Aiusir. 


Hjoh  Ooubt. 


out  88  ready  and  willing  so  to  mark  his  goods,  and 
does  so  mark  them  at  the  ''  instigation,"  as  he  sajrs, 
of  a  porohaser,  a  Lancashire  jury  may  perhaps  be 
trusted  to  see  the  real  object  in  view.  The  jury 
found,  and  in  my  opinion  rightly  found,  that  the 
defendants  endeavourod  to  pass  off  their  goods  as  and 
for  the  goods  of  the  plaintiffs. 

Oases  of  this  sort  must  depend  upon  their  particu- 
lar oironmstanceB.  The  facts  of  one  case  are  little 
or  no  guide  to  the  determination  of  another.  I  do 
not  therefore  propose  to  trouble  your  lordships  with 
any  reference  to  authorities  except  those  relied  on  in 
the  judgment  of  the  Court  of  AppeaL  The  judg- 
ment of  Turner,  L.J.,  in  Burge»8  ▼.  Burgess,  though 
edliiMed,  as  it  has  been  said,  in  public  favour  by  l£e 
brilliancy  and  point  of  his  colleague's  language,  is  an 
accurate  and  masterly  summary  of  the  law.  But  it 
seems  to  me  to  be  an  authority  in  favour  of  Bedda- 
way,  and  not  in  favour  of  Banham.  I  am  quite  at  a 
loss  to  know  why  Turton  ▼.  Turion  has  been  reported. 
The  plaintiff's  case  there  was  extravagant  and 
absurd.  With  regard  to  the  case  of  Young  v.  Mctcrae, 
which  is  referr^  to  at  some  length,  it  must  be 
remembered  that  it  was  a  judgment  on  an  interlocu- 
tory application,  and  that  the  Vice-chancellor 
reserved  the  question  for  the  hearing,  with  an  inti- 
mation that  it  would  then  deserve  senous  considera- 
tion. It  does  not  seem  to  me  to  have  any  bearing 
upon  the  present  case,  and  I  only  notice  it  to  observe 
that  whenever  it  is  quoted  the  Vice-Chancellor's 
comments  upon  his  own  dedsion  ought  not  to  be  lost 
sight  of.  *'  I  had  to  consider  this  question,"  said  the 
Vioe-Chanoellor  on  a  later  occasion,  **  in  the  case  of 
Young's  paraffin  oil ;  and  in  that  case,  if  the  evi- 
dence haa  shown  that  the  plaintiff  had  been  first  to 
apply  the  name  '  paraffin '  to  the  oU,  I  should  have 
granted  an  injunction;  but  there  I  had  it  proved 
that  the  name  *  paraffin  oil '  had  long  been  known  as 
the  scientific  name  of  the  article,  and  that  the  defen- 
dant ocmld  not  well  have  called  it  anything  else." 
Lastly,  the  case  of  Monigomery  v.  Thompson  was 
cited,  but  only  for  the  purpose  of  putting  it  aside ; 
I  am  mm  I  do  not  know  why.  That  was  a  gross 
case,  no  doubt.  But  fraud  is  infinite  in  variety: 
sometimes  itis  audacious  and  unblushing ;  sometimes 
it  pays  a  sort  of  homage  to  virtue,  and  then  it  is 
modest  and  retiring ;  it  would  be  honesty  itself  if  it 
could  only  sfford  it.  But  fraud  is  fraud  all  the 
same ;  ana  it  is  the  fraud,  not  the  mannei  of  it,  which 
calls  for  the  interposition  of  the  court.  In  principle 
and  in  substance  1  can  see  no  difference  between  the 
present  case  and  Montgomery  v.  Thompson, 

In  the  result,  I  am  of  opinion  that  the  appeal  must 
be  allowed  with  costs.  Bat  as  regards  the  form  of 
the  injunction,  speaking  for  myself,  I  should  be  dis- 
posed to  say  tiiat  in  all  cases  where  the  defendant  is 
to  be  restrained  from  using  unfairly  words  or  marks 
which  he  is  at  liberty  to  use  provided  only  they  are 
used  fairly,  it  would  be  better  that  the  injunction 
should  go  in  the  form  approved  by  this  House  in 
Johnston  v.  Orr-Ewing,  30  W.  B.  417,  7  App.  Cas.  219. 

Lord  Morris. — ^I  have  felt  some  difficulty  in  con- 
curring as  I  do  in  the  judgment  proposed  to  be  given 
in  favour  of  tiie  appellants  by  your  lordships,  for  it 
establishes,  and  in  my  opinion  for  the  first  time,  the 
proposition  that  a  trader  is  not  permitted  to  merely 
tell  truthfully  and  accurately  the  material  of  which 
his  goods  are  made.  I  find  myself  coerced,  howcTer, 
to  a  oonolnsion  against  the  respondents  by  the  finding 
of  the  jury,  which  amounts  to  this — that  camel-hair 
belting  had  become  so  identified  with  the  name  of  the 
appellants  Beddaway  «8-that  camel-hair  belting  had 
in  the  laaricet  obtained  the  meaning  of  Beddaway's 
belting ;  and  theve  was  sufficient  evidence  given  at 


the  trial  to  support  that  finding  of  the  jury.  Ttet 
finding  establishes  as  a  fact  that  the  use  of  the  words 
"  camel-hair  belting  '*  simplieUer  deceives  purchasers ; 
and  it  becomes  necessary  for  the  respondents  to 
remove  that  false  impression  so  made  on  the  public 
That  something,  to  my  mind,  is  obviously  done  when 
the  respondents  put  prominentiy  and  in  a  conspicuous 
place  on  the  article  the  statement  that  it  was  camel- 
hair  belting  manufactured  by  themselves.  Having 
done  so,  they  would,  as  it  appears  to  me,  fully 
apprise  purchasers  that  it  was  not  Beddaway's  make 
by  stating  that  it  was  their  own.  A  representation 
deceiving  the  public  is  and  must  be  the  foundation  of 
the  appellants'  right  to  recover ;  they  are  not  entitled 
to  any  monopoly  of  the  name  **  camel-hair  belting  " 
irrespective  of  its  deceiving  the  public,  and  everyone 
has  a  right  to  describe  truly  his  article  by  that  name, 
provided  he  distinguishes  it  from  the  appellants' 
make.  In  this  case  the  re^ndents  did  not  so  dis- 
tinguish it,  because  they  omitted  to  state  that  it  was 
their  own  make.  Consequentiy  I  concur  in  the 
motion  which  has  been  made. 

Order  appealed  from  reversed,  with  costs  here  and 
helow ;  declared  that  judgment  ought  to  he  entered  for 
the  plaintiffs  in  the  Queen's  Bench  Division  *'/or  an 
injunction  restraining  the  defendants  and  each  of  them 
from  using  the  words  "  camel  hair  "  as  descriptive  of  or 
in  connection  with  belting  manufactured  by  them  or 
either  of  them,  or  belting  {not  being  of  the  plaintiffs' 
manufacture)  sold  or  offered  for  sale  by  them  or  either 
of  them  without  clearly  distinguishing  such  belting  from 
the  belting  of  the  plaitUiffs  ;  with  this  declaration  judg- 
ment  of  Collins,  J.,  in  all  other  respects  restored  ;  cause 
remitted  to  the  Queen's  Bench  Division, 

Solicitors  for  appellants,  W,  J,  A  E.  E.  Tremellen^ 
for  A,  Mac  Donald  Blair,  Manchester. 

Solicitors  for  respondents,  Mayhew,  Browne,  A 
OriffUhes;  Chester  &  Co,^  for  Chew,  Sons,  &  Helditch, 
Manchester. 


In  re  Jlllsr, 
Adoook  v.  Eyaj^s.  (a.) 

Administration— Right  of  retainer—Debt  under  covenant 
— Surety — Specialty  and  simple  contract  creditors. 

By  an  indenture  of  mortgage  A,,  the  mortgagor^ 
covenanted  with  B,,  a  surety,  to  duly  pay  all  moneys 
secured  by  the  mortgage,  and  to  keep  indemnified 
property  mortgaged  by  B,  against  all  stich  moneys,  and 
in  case  B,  sJiou^  pay  any  money  for  redemption  forth- 
with  to  repay  such  money  with  interest.  A,  difd,  and 
B,  was  appointed  A.'s  administratrix.  The  day  named 
in  the  mortgage  for  repayment  of  the  principal  was  past^ 
but  no  part  thereof  was  paid.  On  an  application  by 
specialty  creditors  of  A,  under  an  indenture  of  lease  for 
payment  of  their  debt, 

Hdd,  on  the  authority  of  Lethbridge  v,  Mytton,  2 
B,  &  Ad,  772,  and  Loosemore  v,  Badford,  9  M.  &  W, 
657,  that  if  B,  had  not  been  administratrix  B,  could 
have  sued  on  the  first  branch  of  the  above  covenant  for 
the  whole  of  the  moneys  secured  by  the  mortgage  and 
recovered  the  same  as  damages  at  law,  and  therefore 
tJiat  B,  was  entitled  to  retain  to  that  extent  as  against 
tJie  applicants, 

(a.)  Beported  by  J.  F.  Walby,  Esq.,  Banister-at- 
Law. 
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HlOH  COTJBT. 

Iir  BX  Allbn.— Ex  fabtk  Bboiob  of  Newton  Hbath. 

High  Coubt. 

Pergoson  v.  Gibson,  L.  B.  14  Eq.  379,  21  W.  B. 
Dig.  6,  dutinguUhed, 

Smnmoiui* 

This  was  a  summons  for  payment  out  of  the  estate 
of  the  above-named  intestate  of  three  qaarters'  rent 
due  from  the  intestate  under  an  indenture  of  lease 
dated  in  1886,  or  for  administration. 
^  The  defendant,  who  was  administratrix,  claimed  a 
right  of  retainer  to  an  amount  exceeding  the  whole 
amount  of  the  estate. 

By  an  indenture  of  mortgage,  dated  in  1893,  the 
intestate  oovenanted  for  th<)  repayment  to  B.,  with 
interest,  six  months  after  the  &te  thereof,  of  £800 
advanced  to  the  intestate  by  B. ;  and  certain-  lease- 
hold premises  then  held  for  ^e  intestate  for  life, 
with  remainder  to  the  defendant  absolutely,  under  a 
voluntary  settlement  made  by  the  intestate  in  1877, 
were,  by  the  direction  of  the  intestate  and  of  the 
defendant,  demised  to  B.  for  the  residue  of  the  term 
for  which  the  same  were  held,  as  security  for  pay- 
ment of  the  £800  and  interest ;  and  the  intestate 
covenanted  with  the  defendant  to  duly  pay  all  moneys 
by  the  same  indenture  covenanted  to  be  x>aid,  and  to 
keep  indemnified  the  estate  and  intestate  of  the 
defendant  in  the  said  leasehold  premises  against  all 
such  moneys ;  and  in  case  the  defendant  would  at 
mj  time  thereafter  pay  any  moneys  for  the  redemp- 
tion of  the  said  leasehold  premises,  forthwith  to  repay 
such  money,  with  interest. 

The  intestate  died  in  November,  1893,  without 
having  naid  any  part  of  the  £800,  which  was  still 
unpaid,  but  the  defendant  had  kept  down  the  interest 
since  the  death  of  the  intestate. 

The  question  was  whetiier,  under  these  drcum- 
itances,  the  defendant  was  entitled  to  retain  a  sum 
of  about  £400  in  her  hands  as  administratrix  in 
respect  of  the  £800  due  on  the  above  mortgage. 

Eastwick,  for  the  summons. — ^The  defendant  is  not 
a  specialty  creditor,  and  cannot  retain  against  the 
applicants,  whose  debt  is  a  specialty  debt. 

Kirht/f  ^  for  the  defendant. — ^The  intestate  cove- 
nanted with  the  defendant  to  pay  idl  moneys  secured 
by  the  mortgage,  and  there  has  been  a  breach  of  that 
covenant.  If  she  were  not  administratrix,  she  could 
recover  judRment  at  law  for  the  full  £800  on  the 
covenant.  The  covenant  distinguishes  this  case  from 
Ferguson  v.  Gibsim,  L.  B.  14  Bq.  379  (see  p.  386),  21 
W.  B.  Dig.  6.  The  cases  at  law  of  Lethbridge  v. 
Mytton,  2  B.  &  Ad.  772,  and  Loosemore  v.  Bad  ford,  9 
M.  &  W.  657,  show  that  she  can  recover  the  full 
amount  as  damages. 

He  also  cited  Be  Compian,  Norton  v.  Compton,  33 
W.  B.  160,  30  Ch.  D.  15,  and  Mayne  on  Damages, 
5th  ed.,  p.  321. 

JEcuthrick  replied. 

Ghittt,  J. — The  legal  personal  representative  can 
retain  only  against  a  creditor  of  equal  degree,  and 
cannot  retain  for  a  simple  contract  debt  against  a 
specialty  creditor.    That  is  settled  law. 

Here  the  administratrix  has  a  covenant  from  the 
intestate  to  duly  pay  all  moneys  covenanted  to  be 
paid  by  the  mortgage.  The  intestate  covenanted  by 
the  mortgage  to  pay  the  sum  secured  on  a  certain 
day  which  is  now  passed,  and  there  has  been  a  breach 
of  that  covenant.  The  administratrix  could  sue  for 
the  amount,  if  she  were  not  paid,  except  for  her 
doable  character.  She  is  creditor  and  debtor  too. 
Wbat  damages  would  she  be  entitled  to  recover? 
The  cases  at  law  show  that  the  measure  of  damages 
would  be  the  whole  amount  of  the  debt.  [His  lord- 
ship then  read  the  intestate's  covenant  with  the 
administratrix  from  the  mortgage  deed,  and  con" 
tinned : — ]    There  are  three  dutinct  covenants  here 


in  point  of  law,  and,  suing  on  the  first  covenant,  the 
administratrix  could  recover,  as  I  have  stated,  except 
for  her  double  character.  She  is  therefore  a  specialty 
creditor  on  the  covenant  at  law  for  the  whole  debt, 
and  it  follows  that  she  is  entitled  to  retain  to  that 
extent. 

Summons  diemused. 

Solicitors  for  the  applicants,  UllUhome,  Ourrey,  <t 
Currey,  for  Jessopp  A  Sons,  Bedford. 

Solicitors  for  the  defendant.    Heath,    Parker,    A 
Brett. 


Chan.  Div.  I  j„.^  ^m 

North,  J.    f  '^'^^^^• 

Ex  parte  Beotob  ot  Newtow  Heath,  (a.) 

Lands  Clauses  Act,  1845,  s.  69 — Beinvestmenit  of  pur^ 
chase  money — Bebuilding  rectory* 

In  1890  a  rector  rebuilt  the  rectory  at  a  time  when 
considerable  repairs  would  otherwise  have  been  necessary. 
In  1893  some  of  the  glebe  utas  acquired  by  the  Manchester 
Ship  Canal  Co.,  and  the  purchase  money  paid  into 
court.  Part  of  the  expenses  of  rebuilding  the  rectory 
UHU  still  unpaid  ;  ona  petition  by  the  rector, 

Held,  that  the  sum  remaining  due  could  not  be  paid 
out  of  the  fund  in  court. 

Petition. 

The  rector  of  Newton  Heath  called  in  the  diocesan 
surveyor  in  1890.  Having  regard  to  the  extensive 
repairs  then  required,  the  surveyor  recommended 
that  the  rectory  should  be  rebuilt  Thiff  was  done  at 
a  cost  of  £1,388  158.  6d.  This  money  was  raised  by 
borrowing  £600  from  Queen  Anne's  Bounty,  £100 
was  obtamed  from  the  Diocesan  Building  Society, 
£349  lis.  9d.  was  obtained  by  subeoriptions»  and 
£339  3s.  9d.  still  remained  due. 

In  1893  part  of  the  glebe  was  taken  by  the  Man- 
chester Ship  Canal  Co.,  under  its  compulsory  powers, 
and  the  purchase  money  was  paid  into  court. 

The  rector  now  asked  that  the  £339  38.  9d.«  still 
due  for  rebuilding  the  rectory,  might  be  paid  out  ol 
the  fund  in  court. 

Bawlins,  Q.C.,  and  Milne,  for  the  petitioner. — The 
case  is  very  like  Ex  parte  Bector  of  Claypole,  L.  B.  16, 
Eq.  574.  Williams  v.  Aylesbury  and  Buckingham 
Railway  Co.,  L.  B.  9  Ch.  App.  684,  23  W.  B«  Dim. 
118,  was  a  case  in  which  the  money  had  been  paid. 
In  Ex  parte  Bector  of  Bradfleld  St.  Claire,  32  L.  T. 
N.  S.  248,  the  expenditure  of  the  purchase  money  of 

flebe  upon  the  erection  of  a  new  rectory  was  allowed, 
a  Ex  parU  Bector  of  Qrimoldhy,  24  W.  B.  723,  2 
Ch.  D.  225,  expenditure  upon  repairs  of  the  rectory 
house  and  the  restoration  of  the  chancel  was 
authorised.  In  Ex  parte  Bector  of  Oamston,  24  W.  B. 
359,  1  Ch.  D.  477,  past  outlay  in  erecting  a  farmhouse 
upon  the  glebe  was  made  good  to  the  rector  out  of 
the  proce^  of  sale  of  a  pc^on  of  the  glebe.    In  Ex 

?arte  Bector  of  HolyweU-cum^Needingworth,  27  W.  B. 
07,  past  outlay  on  buildings  forming  a  permanent 
improvement  was  allowed. 

Dennis,  for  the  Governors  of  Queen  Anne's  Bonnj^. 
— Our  security  will  be  diminished  if  this  application 
is  acceded  to ;  the  fund  in  court  as  well  as  the  rectory 
is  now  charged.  The  rector  has  escaped  liability  for 
repairs  by  rebuilding,  and  he  has  obtained  more 
favourable  terms  than  he  could  have  obtained  in  any 
other  way. 

(a.)  Beported  by  G.  B.  Haioltok,  Esq.,  Barrister-* 
at-Law. 
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Hh.  Ct.    In  be  Cook's  Mortoaqb.— Bbo.  v.  The  Bubal  Distbiot  Council  of  Ttnxmouth.    Hh.  Or. 


Claret  for  the  Manchester  Ship  Canal  Co. 
Bawlina  replied. 

NOBTH,  J. — I  do  not  see  my  way  to  allow  this  ex- 
penditure. The  reotor,  who  was  appointed  a  few 
years  before,  called  in  the  diooesan  surveyor  in  1890. 
He  proceeded  to  make  a  careful  survey,  and  raised 
the  question  that  it  would  be  better  to  rebuild  the 
rectory  than  to  repair  it.  This  was  done,  and  the 
cost  was  just  under  £1,390.  The  rector  borrowed 
£600  of  this  from  Queen  Anne's  Bounty,  which  is 
roi^ayable  by '  instalments.  He  also  obtained  £100 
from  the  Diocesan  Building  Society,  and  subscriptions, 
and  paid  all  but  about  £340. 

In  1893  the  Manchester  Ship  Canal  took  part  of 
the  glebe  and  paid  the  money  into  court,  and  the 
rector  now  asks  that  this  £340  may  be  paid  out  of 
this  money.  I  should  have  been  glad  to  do  it  if  I 
could ;  but  there  is  no  principle  upon  which  I  can 
allow  such  a  payment.  Several  cases  have  been 
dted.  In  Ex  parte  Rector  of  ClaypoU  improvements 
and  additions  to  the  parsonage  house  were  allowed. 
But  the  case  is  distinguishable,  for  the  money  now 
asked  for  is  not  for  improvements  or  additions.  In  Ex 
parte  Hector  of  Bradftdd  8t  Claire  there  was  no  par- 
sonage house  belonging  to  the  rectory.  The  case  b^ore 
Hall,  V.C.  (Ex  parte  Hector  of  Claypole),  is  very  shortly 
reported;  but  m  both  that  case  and  Ex  parte  Hector 
of  Holywell  new  buildings  were  erected  where  no 
buildinffs  previously  existed.  What  was  done  here 
was  to  Duild  a  new  house,  instead  of  incurring  the 
considerable  expense  of  repairs  which  would  otherwise 
have  been  necessary.  The  rector  has  been  saved  from 
doing  these  repairs.  Williame  v.  Ayleebury  and  Buck- 
ingham Baitway  Co.  shows  that  if  the  rector  had 
actually  paid  the  money,  the  court  would  have  no 
jurisdiction  to  order  the  sum  to  be  paid  back  to  him 
out  of  the  fund  in  court.  But  here,  although  the 
money  has  not  been  paid,  the  expenditure  has  been 
incurred,  and  the  result  would  be  the  rector  would 
be  put  to  no  expense  for  the  repairs  for  whi(Ui  he  was 
liable  in  1891  except  the  repayment  of  the  instalments 
to  Queen  Anne's  Bounty.  I  am  sorry  that  I  cannot 
assist  him  in  the  matter. 

Solicitors,  Bobint^  B%Uing$,  dt  Co. ;  Official  Solicitors 
of  Queen  Anne'e  Bounty. 


Chan.  Div. 
North,  J.  J 


March  26,  27. 


In  re  Cook's  Mobtqagb. 
Lawledge  v.  Ttndall.  (a.) 


Tenant  in  common — Improvements, 

On  a  sale  by  a  paramount  mortgagee  one-half  the 
expenditure  in  improvements  made  by  a  person  who  was 
tenant  in  common  in  fee  of  one  moiety  and  tenant  for 
life  of  the  other  moiety,  was  allowed  out  of  the  proceeds 
of  sale,  but  it  was  provided  that  the  sum  so  allowed 
should  not  exceed  one-hcUf  the  amount  actually  expended* 

By  an  indenture,  dated  the  3rd  of  May,  1878,  cer- 
tain land  situate  at  Balsall  Heath,  King's  Norton,  in 
the  county  of  Worcester,  was  vested  (subject  to  a 
mortgage  for  £300  vested  in  C.  C.  Cope  and  E.  M. 
Lawledge)  as  to  one  undivided  moiety  in  Bebecca  Cook 
in  fee,  ana  as  to  the  other  undivided  moiety  in  trustees 
upon  trust  to  pay  the  income  to  Bebecca  Cook  for  Hf e, 
and  after  her  death  upon  trust  to  pav  the  income  to 
Bebecca  Payne  (then  Bebecca  NichoUs)  for  life,  with 
remainder  upon  trust  for  all  the  children  of  Bebecca 

(a.)  Beported  by  Q.  B.  Haioltok,  Esq.,  Barrister- 
at-Law. 


Payne  who  shoidd  attain  the  age  of  twenty-one 
years. 

In  September,  1883,  Bebecca  Cook  and  Bebeooa 
Payne  mortgaged  their  interest  under  the  indenture 
of  the  3rd  of  May,  1878,  to  C.  C.  Cope  and  B.  M. 
Lawledge  to  secure  the  repayment  of  £700  and 
interest.  The  £700  so  advanced  was  expended  in 
conveiting  certain  houses  upon  the  property  into 
shops. 

bi  December,  1883,  Bebecca  NiohoUs  married  John 
Payne,  and  in  December,  1888,  Bebecca  Cook  died 
intestate,  leaving  Sarah  Ann  Morse  her  hdress  at 
law. 

E.  M.  Lawledge  survived  C.  C.  Cope,  and  under 
the  power  in  the  original  mortgage  for  £300  sold  the 
property  for  £2,030.  He  now  took  out  this  summons 
to  determine  how  the  balance  of  the  purchase  money, 
after  the  payment  of  dutv  and  the  amount  due  to 
him  as  mortgagee,  should  be  dealt  with. 

Briscoe,  for  the  mortgagee. 

Yate  Lee,  for  the  trustees  of  the  indenture  of  the 
3rd  of  May,  1878,  and  Bebeooa  Payne.— The  yalue  of 
the  property  was  certainly  increased  by  the  improve- 
ments, but  their  present  value  is  not  more  than  £500. 
There  is  no  jurisdiction  to  deduct  anything  from  the 
share  of  a  tcoiant  in  conmion  who  may  have  obtained 
the  benefit  of  expenditure  upon  improvementa,  except 
in  the  case  of  a  partition  suit. 

0.  E.  E,  Jenkins,  for  the  widower  and  child  of  Sarah 
Ann  Morse,  who  had  died  intestate,  dted  In  re  Jones, 
Farrington  t.  Forrester,  [1893]  2  Ch.  462;  Leigh  v. 
Dickeson,  33  W.  B.  538, 15  Q.  B.  D.  60,  and  claimed 
an  allowance  of  half  the  present  value  of  tiie  improve- 
ments not  exceeding  the  amount  actually  expended. 

NoBTH,  J.,  thought  that  the  principle  of  the 
decision  in  In  re  Jones  applied,  and  that  the  persons 
entitled  to  Bebecca  Cook's  moiety  were  entitled  to 
one-half  the  present  value  of  the  unprovements,  pro- 
vided that  such  sum  did  not  amount  to  more  than 
one-half  of  £700. 

Solicitors,  Shaen,  Boscoe,  Jb  Co, ;  Boyle  4b  Go.,  lor 
TyndaU  Ss  Co.^  Birmingham. 


Q.  B.  Div.  \ 

(Lord  Bussell  of  Eillowen,  \        May  11 ;  June  18. 
C.  J.,  and  Wills,  J.)       ) 

Bbg.  v.  The  Bxtbal  Distbiot  Council  of  Tthi- 

MOUTH.  (a.) 

Local  gooemmeat — 8eu;er — New  buildings  and  $trtds^ 
Expenses  of  sewerage — B^usal  of  local  avihority  U> 
approve  plans — Local  Oovemment  Act,  1858  (21  A  22 
Vict,  c,  98),  «.  ^-'Public  HeaUh  Act,  1875  (38  A  39 
Vict,  c.  55),  M.  157,  158,  277. 

The  owner  of  land  in  a  rural  district  in  which  sedum 
157  of  the  Public  Health  Act,  1875,  was  in  force  desired 
to  erect  upon  his  land  considerable  blocks  of  houses  com* 
prising  several  streets*  The  bye^laws  of  (he  DistHd 
Council,  made  under  section  157,  required  that  the 
building  owner  should  deposit  plans  showing,  inter  alia, 
'*  the  intended  line  of  drainage  of  the  buMings,**  and 
should  also  deposit  **a  description  in  writing  of  the 
intended  mode  of  drainage**;  the  byc'laws  did  not 
relate  to  the  provisions  for  the  sewerage  of  new  streeU, 
The  owner  deposited  f^ns  of  the  proposed  new  stredi 
and  houses,  showing  in  tlie  case  of  each  house  a  sepamU 
drain  ending  in  the  soil  of  a  proposed  new  street,  tntt 

(a.)  Beported  by  T.  B.  Colquhottk  Dill,  Biq., 
Barrister-at-Law. 
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no  cesspool  or  other  receptacle  for  drainage^  and  evidently 
conten^latina  the  existence  of  a  sewer  down  the  proposed 
street  into  which  the  separate  drains  should  empty.  The 
District  Council  refused  to  approve  the  plans,  upon  the 
ground  only  that  the  owner  dwlined  to  agree  with  them 
for  the  construction  at  his  expense  of  the  necessary  main 
sewers  and  sewage  outfall  works. 

Held,  that  the  District  Council  were  not  entitled  to 
refuse  to  approve  the  plans  upon  that  ground, 

Biile  nisi  for  a  mandamus  requiring  the  Bund 
District  Council  of  Tynemouth  to  approve  oertain 
building  plans  submitted  to  them  by  the  Marquis  of 
Hastings. 

The  facts  and  arguments  and  the  enactments  bear- 
ing upon  the  case  are  fully  stated  in  the  judgments. 

Lawson  Walton,  Q.C.,  and  WilUs  ChiUy,  for  the 
District  Council. 

Bobson,  Q.C,  and  Alexander  Olen,  for  the  applicant. 

CtMT.  adv.  vuU. 

June  18.— Lord  Bussell  of  Killowsk,  C.J.— I 
hare  had  the  opportunity  of  reading  the  written 
judgment  of  my  brother  Wills  in  this  case,  with 
which  I  agree,  and  I  will  only  indicate  very  shortly 
the  grounds  of  my  judgment. 

A  rule  nisi  has  bcin  obtained  for  a  mandamus 
requiring  the  Bural  District  Council  of  Tynemouth  to 
approve  certain  building  plan^  submittea  to  them  by 
the  Marouis  of  Hastings.  The  question  is  whether 
the  applicant  is  entitled  to  have  the  rule  made 
absolute.  I  have  come  to  the  conclusion  that  he  is  so 
entitled.  Lord  Hastinffs  is  the  owner  of  considerable 
land  within  the  rural  district,  and  he  contemplated 
building  upon  a  portion  of  it  a  number  of  houses 
forming  several  streets.  He  submitted  his  plans  to 
the  District  Council,  appending  to  them  this  note : 
**  N.B. — It  is  proposed  that  £e  street  and  outfall 
sewers  should  be  made  by  the  Bural  District  Council 
(and  not  by  the  landowner)  under  the  powers  vested 
in  and  the  duties  imposea  on  them  by  the  Public 
Health  Act,  the  Public  Health  Acts  Amendment  Act, 
1890.  and  the  Private  Streets  Works  Act,  1892."  The 
Coundl  had  the  plans  before  them,  and  no  objection 
was  taken  to  them  as  far  as  the  buildings  were  oon- 
oemed.  But  they  disapproved  the  plans,  and  indi- 
cated their  disapproval  by  the  following  memorandum 
indorsed  on  them :  "  Disapproved  of  until  it  is  shown 
into  what  sewer  or  other  means  of  drainage  the 
house  drains  are  to  communicate  and  empty,  and  for 
want  of  a  proper  and  sufi&cient  mode  of  dnunage  and 
sewerage.  .  The  Council  object  to  the  proposal  that 
thev  should  make  the  street  and  outfall  sewers  except 
under  agreement  with  and  at  the  expense  of  the 
landowner  or  the  depositor  of  these  plans.  Other- 
wise than  this  the  Council  require  same  to  be  made 
by  snob  landowner  or  depositor." 

It  will  thus  be  seen  that  the  real  bone  of  conten- 
tion is  not  the  propriety  of  the  proposed  plan  of 
building  as  such,  but  the  question  whether  the  appli- 
cant or  the  local  authority  is  to  be  liable  in  the  future 
to  nsake  a  line  of  sewers  down  the  proposed  streets 
and  also  the  outfall  sewer  with  wnich  the  street 
sewers  are  to  communicate.  The  local  authority  have 
made  bye-laws,  but  I  fail  to  see  that  any  of  them 
deal  with  this  question  or  require  the  building  owner 
to  show  on  his  plans  what  is  to  be  the  ultimate  mode 
of  deeding  with  the  sewerage. 

The  plans  submitted  by  the  applicant  show  that  he 
contemplated  that  there  should  be  a  sewer  down  the 
middle  of  each  street  into  which  the  house  drains 
should  discharge,  and  it  is  not  suggested  that  there 
is  anything  in  the  levels  shown  on  the  plans  which 
would  msike  that  impracticable.  The  question  is. 
Can  the  local  authority,  who  have  no  objection  to  the 


building  plans  as  such,  decline  to  approve  them  unless 
the  owner  undertakes  to  carry  out  the  sewerage  at 
his  own  expense,  including  the  necessary  sewage  out- 
fall works  ?  The  correspondence  shows  that  he  was 
willing  to  undertake  the  cost  so  far  as  sewerage  on 
his  own  property  was  concerned,  but  he  declined  to 
execute  the  ou^all  works. 

It  seems  to  me  that  the  requisition  of  the  local 
authority  was  entirely  unreasonable;  for,  although 
the  local  authority  have  statutory  powers  under 
which  they  can  take  land  for  sewage  ^orks,  a  private 
owner  can  only  execute  such  works  within  his  own 
property,  he  cannot  go  outside  without  obtaining 
authority  from  Parliament.  The  local  authority 
contend  that  an  owner  cannot,  by  turning  his  land 
into  a  village  or  a  town,  throw  upon  them  the  bur- 
den of  providing  the  necessary  sewerage.  The  owner 
says  that  he  cannot  be  required  to  construct  sewers 
and  outfall  works,  but  drains  only;  and  that  the 
looal  authority  can,  by  having  his  property  formed 
into  a  roedal  drainage  district  under  section  277  of 
the  Public  Health  Act,  1875,  throw  the  sewerage 
expenses  upon  that  property  exdusivelv.  Or  they 
may,  before  taking  the  new  streets  over,  by  obtaining 
urban  powers  under  section  150  of  ike  same  Act, 
require  them  to  be  properly  sewered  by  the  owners  or 
occupiers  under  that  section.  It  was  argued  before 
us  that  it  is  unreasonable  to  require  a  local  authority 
to  provide  a  system  of  sewerage  for  the  benefit  of 
the  property  of  a  particular  owner.  That  argument, 
in  my  opinion,  contains  a  fallacy ;  the  local  authority 
is  not  required  to  carry  out  a  large  scheme  of  sewer- 
age at  once,  and  as  soon  as  the  building  scheme 
assumes  large  proportions  the  local  authority  may 
proceed  in  one  of  tne  ways  I  have  mentioned,  and  so 
throw  the  cost  upon  the  owner.  It  is  impossible  to 
support  the  view  of  the  local  authority  that  because 
the  owner  has  not  shown  on  his  building  plans  an 
elaborate  system  of  sewerage,  and  has  not  undertaken 
to  carry  it  out  at  Ids  own  expense,  they  are  entitled 
to  disapprove  those  plans.  That  is  not  a  proper 
ground  for  refusing  to  approve  the  plans.  I  there- 
fore think  that  the  District  Council  was  wrong,  and 
that  this  rule  ought  to  be  made  absolute. 

Wills,  J.— The  facts  of  this  case  are  extremely 
simple ;  not  so  the  enactments  upon  which  our 
decision  turns. 

The  applicant  is  the  owner  of  property  in  the 
district  of  a  rural  sanitary  authority.  He  desires  to 
put  up  oertain  considerable  blocks  of  houses,  com- 
prising several  streets,  in  a  place  which  at  present  is  a 
part  of  the  open  country.  The  defendants  are  the 
rural  sanitary  authority  in  question. 

The  applicant  has  submitted  to  the  defendants 
plans  showing  the  proposed  new  streets  and  contain- 
ing the  detailB  of  oenstruction  of  his  proposed  build- 
ings, from  which  it  appears  that  he  proposes  to  con- 
struct each  house  with  a  separate  <&ain,  ending  at 
present,  in  each  case,  in  the  soil  of  a  proposed  new 
street,  with  no  cesspool  or  other  receptaole  for  drain- 
age. The  defendants  refuse  to  approve  his  plans 
unless  he  will  agree  with  them  for  the  construction 
at  his  expense  of  the  necessary  main  sewers — the 
existence  of  which  his  plans  contemplate— with  the 
necessary  outfall  and  other  works.  No  other 
objection  has  been  taken  to  the  plans,  nor  do  they 
contravene  either  any  bye-law  or  any  provision  of  the 
Sanitary  Acts. 

The  applicant  asks  the  court  to  grant  a  mandamu$ 
to  the  defendants  requiring  them  to  approve  the 
plans. 

It  is  necessary  to  set  out  by  ascertaining— if  that 
be  possible — what  the  enactments  and  bye-laws  are 
which  bear  upon  the  subject. 
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The  only  enlargement  that  has  been  effected  of  the 
powers  of  the  defendants  as  a  rural  sanitary  authority 
is  one  conferred  upon  them  by  order  of  the  Loosd 
Government  Board,  made  under  the  powers  of  the 
Pablic  Health  Act,  1872  (35  &  36  Vict.  o.  79), 
s.  23,  and  dated  the  28th  of  December,  1874. 

The  order  invested  the  defendants  '*with  all  the 
powers,  rights,  duties,  capacities,  liabilities,  and 
obligations  of  an  urban  sanitary  authority  with 
reference  to  making  and  enforcing  bye-laws  and 
otherwise  in  respect  to  the  following  matters, 
viz. : — 

1.  '*  In  respect  to  the  various  matters  mentioned  in 
s  ction  32  of  the  Local  Government  Act,  1858,  so  far 
as  the  powers  under  that  section  are  not  already  con- 
ferred upon  the  said  sanitary  authority  in  pursuance 
of  section  8  of  the  Public  Health  Act,  1872  (35  &  30 
Yict.  c.  79),  and  section  5  of  the  Sanitary  Act,  1868 
(51  &32  Vict.  c.  115)." 

2.  '*  In  respect  to  the  various  matters  mentioned 
ia  section  34  of  the  Local  Government  Act,  1858  (21 
&  22  Vict.  c.  98),  and  in  section  44  of  the  Sanitary 
Laws  Amendment  Act,  1874  (37  &  38  Vict. 
0. 89)." 

A  word  or  two  of  explanation  is  neoessary.  The 
powers  of  the  Acts  of  1848  and  1858  were  conferred 
by  Order  in  Council  either  upon  existing  municipal 
and  other  corporations  or  upon  boards  of  health 
constituted  by  Order  in  Council  in  particular  localities. 
The  Act  of  1872  divided  the  whole  country  into  dis- 
tricts, urban  and  rural,  under  the  jurisdiction  of 
urban  and  rural  sanitary  authorities— the  urban 
authorities  being  the  corporations  of  corporate  towns 
ati<l  cities,  improvement  commissioners  under  local 
Actd,  and  existing  local  boards ;  the  rursl  sanitary 
aitborities  being  (with  some  qualifications)  the 
boards  of  guardians  of  unions,  and  the  rural  sanitary 
districts  being  (also  with  some  qualifications)  the 
unions. 

The  powers  of  urban  sanitary  authorities  were 
much  more  extensive  than  those  of  the  rural 
authorities,  and  comprised  all  the  powers  vested  in 
local  boards  under  the  Acts  of  1848  and  1858  (see  sec- 
tion 7  of  the  Act  of  1872).  Those  of  rural  sanitary 
authorities  were  more  limited,  being  confined  to 
powers  under  the  Sewage  Utilization  Acts,  the 
Nuisances  Bemoval  Acts,  the  Common  Lodging- 
house  Acts,  the  Diseases  Prevention  Act,  and  the 
Bakehouse  Begulation  Act  (see  section  8  of  the  Act 
of  1872).  But  by  section  23,  the  Local  Government 
Board  could,  by  order  under  seal,  invest  the  rural 
authority  with  any  of  the  powers  of  an  urban 
authority  specified  in  the  order. 

The  order  I  am  now  discussing  says,  in  a  very 
roundabout  fashion,  in  the  first  place,  that  the 
defendants  shall  have  the  powers  of  a  local  board 
under  section  32  of  the  Act  of  1858. 

None  of  these,  however,  touch  the  present  case, 
except  in  one  matter  presently  to  be  noticed  which 
miy  have  a  slight  bei^e  upon  it. 

The  second  branch  of  we  order  confers  upon  the 
defendants  the  powers  of  a  local  board  under  section 
3  k  of  the  Act  of  1858,  and  under  section  44  of  the 
Act  of  1874.  The  latter,  again,  do  not  concern  this 
case,  and  so  far  as  this  case  is  concerned  the  defen- 
dcints  had  under  the  order  of  1874  only  the  powers  of 
section  34  of  the  Act  of  1858— for  none  of  the  ordi- 
nary powers  of  a  rural  sanitary  authority  under  any 
of  the  Acts  passed  before  the  cUtte  of  the  order  of  the 
Local  Government  Board  of  December,  1874, 
enabled  them  to  do  anything  under  which  the  present 
question  could  have  arisen,  or  which  has  anything 
t }  do  with  this  case. 

Under  the  applied  powers  of  section  32  of  the  Act 
of  1858  the  defecdants  acquired  power  to  make  bye- 


laws  for  the  cleansing  of  privies,  ashpits,  and 
pools,  and  under  the  Sanitary  Laws  Amendmoit 
Act,  1874  (37  &  38  Vict,  c  89),  s.  21,  they  become 
bound  to  make  proper  provision  for  such  deaosing. 
It  is  an  illustration  of  the  tentative  character  of  oar 
sanitary  legiidation  that  I  have  not  been  able  to  find 
any  provision  applying  to  rural  authorities  only  in 
any  of  the  Acts  imder  which  their  powers  arose,  up  to 
this  time,  which  contains  any  reference  to  water- 
closets. 

The  part  of  section  31  of  the  Local  Goveniment 
Act  of  1858  which  is  material  to  the  present  case  is 
that  which — as  the  section  is  applied— empowers  the 
defendfloits  to  make  bye-laws  "  with  respect  to  the 
drainage  of  buildings,  to  water-closets,  privies,  ash- 
pits, and  cesspools,  in  connection  with  buildings,' 
and  also  to  **  provide  for  the  observance  of  the  same 
by  enacting  therein  such  provisions  as  they  think 
necessary  as  to  the  giving  of  notices,  as  to  the  deposit 
of  plans  and  sections  by  persons  intending  to  lay  out 
streets  or  to  construct  buildings,  and  as  to  their 
power  to  remove,  alter,  or  piul  down  aay  work 
begun  or  done  in  contravention  of  such  bye-laws." 

The  next  Act  was  the  Public  Health  Act,  1876,  by 
which  every  Act  that  has  been  referred  to  up  to  this 
point  was  repealed,  with  the  single  exception  of  the 
Bakehouse  Begulation  Act.  T^e  repeal,  however, 
was  not  to  affSpct  anything  duly  done  under  «ny  of  the 
repealed  Acts  (section  343),  and  by  section  313  of  the 
Act  of  1875  it  is  providea  that  irhere,  in  any  order 
made  by  the  Local  Government  Board  and  in  force 
at  the  time  of  the  passing  of  the  Act  of  1875,  any 
provision  of  any  of  the  Sanitary  Acts  (which  tenn 
indudes  those  mentioned  in  the  order  of  1874) 
repealed  by  this  Act  are  mentioned  or  referred  to,  such 
order  shaU  be  read  as  if  the  provisions  of  the  Act  of 
1875,  applicable  to  purposes  the  same  as  or  similar  to 
those  of  the  repealed  provision,  were  therein  men- 
tioned or  referred  to,  and  were  substituted  for 
them. 

Section  157  contains  these  substituted  provisions, 
and  with  two  trivial  exceptions  they  are  Midem 
verbis  with  those  of  section  34  of  the  Act  of  1858,  the 
only  differences  being  that  '*  urban  sanitary 
authority ''  is  substitute  for  "  local  board  "  in  the 
description  of  the  body  which  can  make  the  bye-laws, 
and  that  **  earth-dosets "  are  added  in  the  list  of 
matters,  as  to  which  bye-laws  may  be  made.  All 
local  boards  became  in  1872  urban  sanitary  antfaoii- 
ties,  so  that  practically  there  is  no  differenoe  between 
the  two  Acts  in  what  is  material  to  the  present  qnes- 
tion. 

The  bye-laws  under  which  the  controyersy  arises 
came  into  foroe  in  January,  1888.  No  provision 
appears  in  any  of  the  Acts  between  1875  and  1888 
which  affSects  the  present  dispute. 

It  is  not  necessary  to  go  into  the  details  of  tiie 
bye-laws.  It  is  sufficient  to  say  that  they  contain  no 
rules  for  determining  whether  the  drainage  in  any 
particular  case  shall  oe  by  the  construction  of  or  by 
connection  with  a  sewer  or  by  a  cesspool.  They 
contain  jirovisions  for  securing  that  the  building  shall 
have  such  a  level  as  will  enable  it  to  be  '*  effsSnally 
drained,"  and  to  have  ''  the  requisite  communication 
with  any  sewer  into  which  sucn  drain  may  lawfully 
empty."  The^  contain  all  neoessary  provisiooi 
where  the  dramage  is  to  be  by  cesspool,  and  all 
necessary  provisions  if  it  is  to  be  by  conneotioa  with 
an  existing  sewer,  but  none  which  in  terms  provide 
for  a  case  like  the  present.  They  contain  provisioiis 
that  the  building  owner  shall  deposit  plans  both  of 
new  streets  and  of  new  houses,  riiowing  inter  o/m 
'*the  form  and  dimensions  of  every  water-olotst, 
earth- closet,  privy,  ashpit,  cesspool,  well,  and  all 
other   appurtenanoes,"  and   "the  intended  line  of 
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drainage  of  the  boildiiigs  and  the  intended  dze, 
depth,  and  inclination  of  eaoh  drain,"  and  he  is  also 
to  deposit  "  a  deeoription  in  writing  of  the  intended 
mode  of  drainage." 

There  is  no  provision  in  the  bye-laws  for  the 
approval  of  the  plans  by  the  defendants,  or  that  any 
penalty  shall  be  incurred  by  a  person  who  proceeds 
to  hculd  before  he  has  got  such  approvaL  If  in 
building  he  has  contravened  any  bye-law,  he  may  be 
made  topnll  down  the  work  erected  in  contravention 
thereof— that  is  allTsee  bye-law  99). 

By  the  Public  Health  Act,  1875,  s.  158,  where 
plans  are  required  by  bye-laws  made  by  an  urban 
sanitary  authority  to  be  laid  before  that  authority 
"  the  urban  authority  shall,  within  one  month  after 
the  same  has  been  delivered,  signify  in  writing  their 
approval  or  disapproval;  and  if  the  work  is  com- 
menced after  such  notice  of  disapproval  or  before  the 
expiration  of  such  month  without  such  approval,  and 
18  m  any  respect  not  in  conformity  with  any  bye- 
law  of  the  urbJEUi  authority,  the  urban  authority  may 
caase  so  much  of  the  work  as  has  been  executed  to 
be  pulled  down  "  at  the  expense  of  the  offender. 

No  provision  is  made  in  the  Act  or  in  any  subse- 
quent Act  for  the  case  of  plans  required  by  the  bye- 
laws  of  a  rural  sanitary  authori^  to  be  deposited. 
Nothine    can    be    more   unsatisfactory   thui    the 
phraseology  used ;  and  le«;isUtion  whidi  requires  that 
which  is  sometimes  called  a  benevolent,  but  which  is 
really   a  slovenly,  interpretation    is  greatly  to  be 
deprecated.    But  one  is  bound  I  suppose  to  attribute 
some  intention  to  legislation  of  this  land,  and  it  can 
hardly  have  been  meant  to  leave  out  in  the  cold  the 
oases  in  which,  in  the  year  1875,  the  deposit  of  plans 
had  been  required  by  bye-laws  of  rural  authorities 
invested  under  the  Act  of  1872  with  urban  powers. 
There  must  have  been  such  cases,  probably  many  of 
them,^  and  I  suppose,  therefore,  that  I  am  jusfmed 
in  saying  that  for  the  purposes  of  section  158  a  rural 
authority^  so  invested  is  an  urban  authority,  and  in 
that  fashion  holding  that  section  158  applies  to  the 
pesentoase.    If  so,  and  if,  as  appears  to  be  admitted 
by  the  defendants  in  this   case,  the    applicant  has 
contravened  no  bye-law,   I  see  no  reason    why  he 
should  not  proceed  to  build.     If  he  contravenes  no 
bye-law  in  the  course  of  his  building,  nothing  can  be 
done  to  him  that  I  can  see.     Indeed,  section  158 
appears  to  be  framed  on  the  supposition  that  no 
consequences  will  follow  from  boil&ig  without  wait- 
ing for    approval  or  disapproval  if  no  bye-law  be 
oontraToneia.    It   is  true    that  tiie  section  deals  in 
terms  only  with  the  power  to  pull  down  without  an 
order,  but  the  limitation  on  that  power  would  be  of 
no  value  whatever  if  an  order  for  demolition  could 
be  obtained  though  no  bve-law  or  other  enactment 
were  contravened   and  the  section  is  a  very  dear 
intimation  of  the  view  of  the  Legislature.    I  do  not 
suppose  that  in  face  of  the  provisions  of  this  section 
theliooal  Government  Board  would  sanction  a  bye- 
law  which  made  the  mere  building  Mrithout  approval, 
or  even  in  spite  of  disap^val,  an  offence.    Such  a 
bye-law  would,  in  my  opinion,  be,  to  say  the  very 
least,  of  questionable  validity  in  face  of  section  158. 
The  whole  train  of  reasoning  in  the  judgment  in  B, 
V.  T?ie  Corporation  qf  NewcaBtie-upon-Tyniey  60  L.  T. 
N.  S.  963,  strongly  supports  this  view. 

At  all  events,  m  the  present  case  there  is  no  such 
bye-law,  and  nothing,  so  far  as  I  can  see,  to  hinder 
the  i^yplioant  from  bcdlding  in  spite  of  disapproval,  so 
lone  as  nothing  contrary  to  any  enactment  is  done. 
In  both  B.  V.  Preston,  3  Times  L.  B.  665,  and  B.  v. 
Newetutle'Upon^Tyne,  just  cited,  it  seems  to  have  been 
assumed  that  serious  consequences  would  foUow  from 
building  without  approval  of  the  plans.  Section  158, 
however,  i^pears  to  me  to  have  been  framed  with  a 


careful  regard  to  the  rights  of  property.  It  contains 
provisions  of  great  value,  as  it  ensures  that  the  local 
authority  shafi  have  notice  of  what  is  going  on  or 
likely  to  be  done;  and  where  bye-laws  have  been 
made  providing,  as  thev  often  do,  that  the  building 
may  be  pulled  down  if  not  in  conformity  with  the 
deposited  and  approved  plans,  which  is  quite  con- 
sistent with  section  158,  a  most  important  security 
against  objectionable  construction  is  attained. 

Still,  it  IS  a  matter  of  risk  for  the  owner  to  go  on 
buildin^^  without  approval,  and  approval  ought  not 
to  be  withheld  upon  untenable  grounds.  In  the  two 
cases  just  cited  the  objections  taken  bv  the  local 
authority  were  in  the  one  case  that  the  proposed 
building  would  interfere  with  a  projected  street,  and 
in  the  other  that  the  sort  of  bmldme  proposed  was 
not  in  keeping  with  a  residential  neighbourhood.  In 
each  case  the  court  granted  a  mandamw  to  approve 
the  plans.  In  the  present  case  the  only  objection 
taken  is  scarcely  more  tenaUe.  It  is  that  the  plans 
cannot  be  improved  until  the  applicant  has  made 
provision  at  ms  own  expesae  for  sewers  in  the  pro- 
posed streets  and  for  an  outfall  sewer^  This  is  to 
impose  upon  him  a  burden  which,  to  the  extent  to 
whidi  such  works  may  be  necessary,  falls  by  law  upon 
the  local  authority,  whether  rural  or  urban  (sectKm 
15  of  the  Act  of  1875),  and  certainly  no  encourage- 
ment ought  to  be  given  to  put  the  screw  vLj^oa  the 
applicant  in  order  to  free  the  reroondents  at  his 
expense  from  the  performance  of >  dutv  cast  by  law 
upon  them.  If  there  is  no  other  objection,  cer- 
tiunly  approval  ought  not  to  be  withheld  upon  this 
ground. 

The  defendants  by  their  counsel  object  that  to 
approve  the  plans  may  commit  them  irrevooably  to 
very  expensive  works,  which,  it  seems,  are  not  needed 
for  the  rest  of  the  district,  but  are  really  wanted  for 
the  improvement  of  the  applicant's  property,  part  of 
which  he  is  proposing  to  tmn  into  a  building  estate. 
They  say,  and  in  this  they  are  rig^t,  that  there  is 
nothing  in  the  mere  approval  by  them  of  plans  show- 
ing a  large  group  of  stxeets  and  buildings  to  compel 
the  applicant  to  build  the  whole  or  any  substantial 
part  of  the  proposed  houses,  and  that,  although  the 
applicant  here  is  the  Marquis  of  Hastings  and  pre- 
sumafady  ridi  enough  to  support  the  large  outlay  con- 
templated, he  might  be  a  speculative  bmlder  without 
any  means  other  than  the  general  resource  of  the 
speculative  builder,  money  expected  to  be  borrowed 
but  very  often  indeed  failing  to  be  raised;  that  it  will 
be  time  enough  to  consider  now  the  drainage  is  to  be 
dealt  with  when  there  is  some  indication  that  the 
sdienae  will  really  be  carried  out;  and  that  by 
approving  the  plans  they  will  be  committing  them- 
s^ves  prematurely  to  tiie  construction  of  a  definite 
set  of  expensive  works. 

These  considerations  are  not  without  weight.  The 
bye-laws  require  that  the  plans  shall  show  the  in- 
tended size,  depth,  and  inclination  of  each  drain; 
and  if  they  do  so — which  in  the  present  case  I  doubt, 
though  no  such  objection  has  been  taken — and  the 
plans  are  approved,  the  local  authority  must  make  the 
street  sewers  so  as  to  accommodate  the  accepted 
drains,  and  the  outfall  so  as  to  accommodate  the 
street  sewers.  It  would  be  impossible  to  sanction 
depths  and  levels  for  drains,  which  would  fix  those  of 
the  street  sewers,  without  careful  consideration  of  the 
possible  or  probable  future  needs  of  the  rest  of  the 
neighbourhood ;  and  the  burden  on  a  rural  community 
might  be  intolerable  if,  in  the  end,  but  a  portion  of 
the  proposed  building  scheme  should  be  carried  out, 
after  the  local  authority  was  practically  committed  to 
a  system  which  mifi;ht  have  been  very  different  ii  the 
original  plans  had  been  confined  to  the  houses  after- 
wards in  fact  erected.    The  legislation  has  certainly 
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|iot  directly  met  such  a  ease ;  seotionB  21  and  22  o 
the  Act  of  1875  oontain  the  only  provimons  for 
oonnecting  hoiiBee  with  tewers  and  cesspools  applica- 
ble to  rural  anthorities ;  section  25  contains  farther 
enactments  for  urban  districts  with  which  by  section 
276  the  Local  Gk>Temment  Board  may  oy  order 
invest  a  rural  authority ;  but  all  these  powers  together 
are  very  imperfect. 

The  local  authority,  howerer,  is  not  without  pro- 
tection, and  I  am  inclined  to  think  in  this  case 
adequate  protection.  Under  section  277  they  can 
obtam  from  the  Local  Gbvemment  Board  an  order 
constituting  the  area  proposed  to  be  built  upon,  or 
any  proper  modification  of  it,  a  special  drainaffe  area ; 
in  which  case  the  whole  of  tine  cost  of  uie  new 
drainage  will  be  thrown  upon  the  area.  On  the  other 
hand  the  new  area  will  then  be  exempt  from  the 
drainage  rates  of  the  district  generally.  With  this 
the  applicant  would  be  content,  and  it  seems  just 
enough ;  but  the  defendants  wish  to  keep  the  appli- 
cant as  a  contributor  in  respect  of  tiie  area  in  question 
to  the  rest  of  the  drainage,  and  to  force  him  to  pay 
for  the  discharge  of  their  duties,  which  is  not  just  or 
riffht. 

The  defendants  have  a  further  protection.  Should 
it  be  worth  their  while  when  the  new  streets  to  be 
laid  out  are  completed  to  take  them  over,  they  can 
compel  the  applicant  or  purchasers  from  him  to  pay 
for  all  the  cost  of  putting  tiie  streets  into  good  onler 
to  begin  with,  incfudine  the  construction  of  sewers, 
by  getting  an  order  m>m  the  Local  GoTcmment 
Board  under  section  276  giving  them  urban  powers  in 
respect  of  the  new  streets. 

I  wish  in  nothing  that  I  have  said  to  lav  down  any 
definite  rule  as  to  what  matters  mav  oe  properly 
taken  into  consideration  by  the  local  authority  as 
grounds  for  withholding  approval  of  plans.  If  they 
contravene  bye-laws,  though  such  bye-laws  do  not 
relate  to  mere  details  of  construction,  the  ground  may 
in  my  opinion  be  a  good  one.  If  they  contravene,  or 
the  building  when  erected  would  contravene,  an  Act 
of  Parliament,  such  a  ground  may  very  well  be 
perfectly  valid ;  and  I  am  not  at  all  prepared  to  say 
that  general  considerations  of  a  character  analogous 
to  some  I  have  been  discussing  may  not  afford  valid 
grounds  for  withholding  approval  altogether  or 
temporarily.  Each  case  must  be  dealt  with  upon  its 
own  merits  and  according  to  its  own  circumstances. 

Seeing,  therefore,  that  Uie  defendants  have  refused 
their  approval  of  the  plans  on  the  ground  that  the 
applicant  has  not  provided  for  what  it  will  be  their 
duty,  and  not  his,  to  provide  for,  and  on  no  other 
ground,  I  think  the  mandamw  to  approve  the  plans 
must  be  granted. 

Bute  <ib9olute. 

Solicitors  for  the  District  Council,  WiUiamson,  HiU, 
ik  (%>.,  for  A.  WhiUhom,  North  Shields. 

Solicitors  for  applicant.  Flux  A  Leadhittert  for 
LeadMter  A  Harvey ^  Kewcastle-upon-^ne. 
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Theatre  —  Public  entertainment  —  Licence  to  perform 
stage  plays — Licence  granted  conditionally  on  under' 
taking  not  to  apply  for  excise  licence — Discretion  of 

(a.)  Beported  by  E.  G.  Stuxwell,  Esq.»  Barrister" 
at-Law. 


licensing  eommiUee^Tkeatres  Ad,  1843  (6  db  7  VieL 
C.68). 

On  an  application  for  a  theatre  licence  the  licensing 
committee  granted  it  on  condition  that  the  applicant  did 
not  apply  for  an  excise  licence^  they  being  of  opinion 
thcU  there  were  sufficient  public-houses  in  the  immediate 
neighbourhood, 

Eeld,  tJuU  the  licensing  committee  had  properly  easw- 
dsed  their  discretion,  and  that  they  were  justified  in 
taking  into  consideration  the  fact  that  an  excise  licence 
might  be  applied  for,  and,  in  view  of  the  fads  of  the 
case,  in  imposing  a  condition  on  the  granting  of  the 
theatre  licence. 

In  this  case  a  rule  nisi  for  a  mandamus  had  been 
obtained,  calling  upon  the  County  Council  of  the 
West  Biding  of  Yorkshire  to  show  cause  why  they, 
as  the  licensing  authority  for  the  public  performance 
of  stage  ^ays  for  the  said  riding,  should  not  hear 
and  determine  an  application  by  one  William  Bitchie 
for  a  licence  for  fiie  public  performance  of  stage 
plays  in  the  Princess  ^eatre,  at  Hoyland  Nether, 
near  Bamsley. 

The  theatre  was  erected  in  1893,  and  the  then 
proprietor  applied  for  a  theatre  licence,  and  a  lioeonoe 
was  given  him  upon  his  giving  an  undertaking  that 
he  would  not  am>ly  to  the  Excise  authorities  for  a 
licence  for  the  sue  of  intoxicating  liquors,  this  con- 
dition being  imposed  because  there  was  a  paUio- 
house  witUn  twenty  yards  of  the  door  of  the 
theatre. 

In  this  way  the  licence  was  granted  three  times. 

In  1895  the  present  applicant  became  the  proprietor, 
and  he  askea  for  a  new  licence.  He  was  asked 
whether  he  would  renew  the  undertaking  given  by 
his  predecessor,  and  he  replied  he  would  not ;  there- 
upon the  licensing  Committee  refused  the  licence. 

The  applicant  then  offiered  to  nve  the  undertaking, 
if  he  could  do  so  without  prejuaice  to  an  appeal. 

The  Licensing  Committee,  underthose  ciroomstaiioet, 
granted  the  licence,  and  the  applicant  then  obtained 
a  rule  nisi. 

The  question  raised  in  this  case  was  whether  it  was 
within  the  competence  of  the  Licensing  Committee  to 
impose  such  a  condition  as  they  had  nere  done.  It 
was  stated  that  where  there  was  a  theatre  licence  an 
excise  licence  could  be  obtained  without  a  justices' 
licence. 


Asquith,  Q.a  {Boskill  with  him),  showed 
against  the  rule.— 6  &  7  Yict  c.  68  provides  for  the 
ffrantinff  of  theatre  licences  by  justices.  Then  by  the 
Local  Government  Act,  1888,  s.  7,  such  licensing 
autiioril^  was  transferred  to  the  county  oounciL  5 
&  6  WilL  4,  0.  39,  provides  that  if  a  man  has  a 
theatre  licence  he  may  set  an  excise  licence  withoat 
idso  getting  a  justices'  licence.  The  disoretioii  of  the 
licensing  authorities  is  absolute :  Exwrie  ffarrimgtem, 
4  Times  L.  B.  435.  The  committee  had  not  exceeded 
their  authority,  and  had  a  right  to  impose  oonditioiis : 
Beg.  V.  aUvester,  31  L.  J.  M.  C.  93,  10  W.  B.  a  L. 
Dig.  2. 

Macmorran,  Q,C,  {F.  Low  with  him),  in  support  d 
the  rule. — ^The  Licensing  Committee  have  no  sooh 
discretion  as  they  daun,  and  cannot  impose  sooh  a 
condition.  What  they  have  done  is  an  usuxpatioii  d 
authority  which  the  Legislature  never  inteiraed  Ihen 
to  have. 

Cayb,  J. — I  am  of  opinion  that  this  rule  must  be 
discharged.  It  is  a  little  difficult  to  see,  and  tha«- 
fore  difficult  to  lay  down,  and  I  do  not  destie  to  by 
down,  what  are  the  rules  b^  which  the  discretaon  cl 
tiie  committee  is  to  be  guided  in  this  case.  It  is 
enough  to  say  that  some  discretion,  at  all  evnfts,  it 
repoMd  in  the  committee;  and  when  it  is  lepossd 
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in  the  committee  it  is  thev  who  are  to  ezer- 
oiie  the  discretion,  and  not  the  Court  of  Qaeen  s 
Bench.  Unless  the  court  can  see  clearly  that  they 
have  not  exercised  their  discretion  properly,  or  have 
allowed  considerations  which  ought  not  at  all  to 
influence  them  to  decide  the  case,  1  do  not  think  it  is 
for  the  court  to  interfere  in  the  matter. 

In  this  case,  however,  I  can  see  nothing  that  can 
reasonably  be  taken  exception  to  in  the  action  of  the 
licensing  Committee.  It  is  possible  that  an  objec- 
tion mi^t  have  been  raised  if  they  had  passed  a 
rend  rule  that  in  no  droumstances  should  a  theatre 
licensed  unless  the  licensee  would  undertake  not 
to  apply  for  an  excise  licence.  But  that  has  not  been 
done.  In  this  case  it  has  been  left  to  the  committee 
to  have  regard  to  the  circumstances  of  each  particular 
case  whi<m  comes  before  them.  Thev  had  here  to 
consider  a  Tariety  of  circumstances.  The  necessity  of 
having  liquor  sold  may  vary  very  much,  according  to 
the  position  of  the  place  itself  or  of  the  theatre.  It 
is  a  matter  which  they  might  very  fairly  and  properly 
take  into  their  consideration  that  there  was  a  place 
where  liquor  could  be  obtained  within  twenty  yards 
of  the  theatre  itself.  I  cannot  for  a  moment  bring 
myself  to  say  that  they  have  exercised  their  discre- 
tion wrongly  in  this  matter,  and  the  discretion  being 
reposed  in  them,  and  being  exercised  in  a  manner 
which  I  certainly  cannot  say  was  wrong,  it  seems  to 
me  that  the  application  is  not  supported,  and  that  the 
rule  consequently  must  be  discharged. 

Wills,  J. — I  am  of  the  same  opinion.  The  Lord 
Chancellor,  in  the  case  of  Sharp  y.  WtJe^field,  39 
W.  B.  661,  [1891]  A.  C.  173,  at  p.  179,  \&jb  down 
very  dearly  the  sort  of  discretion  which  is  to  be 
exercised  in  matters  of  this  kind.  He  says :  **  And 
'  discretion '  means,  when  it  is  said  that  something^  is 
to  be  done  within  the  discretion  of  the  authorities, 
that  that  something  is  to  be  done  according  to  the 
rules  of  reason  and  justice,  not  according  to  private 
opinion  :  Booke*$  case,  5  Bep.  100a — accordSng  to 
lawy  and  not  humour.  It  is  to  be,  not  arbitrary, 
vague,  and  fanciful,  but  legal  and  reffular.  And  it 
must  be  exercised  within  the  limit  to  which  an  honest 
man  competent  to  the  discharge  of  his  office  ought 
to  confine  himself." 

Now,  applying  those  principles,  is  there  anything 
whidi  the  County  Council  have  taken  into  considera- 
tiofn  in  this  matter  which  is  not  within  those  limits — 
<«  to  which  an  honest  man  comment  to  the  discharge 
of  his  office  ought  to  confine  himself  "  ?  It  seems  to 
me  that  the  very  fact  that  an  excise  licence  may  be 
got  practically  as  a  matter  of  course  if  the  theatre 
Soence  is  granted  is  one  of  the  things  that  a  man 
who  wished  to  do  his  duty  in  this  matter  could  not 
help  takine  into  consideration.  One  of  the  grounds 
upon  whidi  it  is  well  recognized  that  justices  in 
special  sessions  may  fairly  refuse  a  licence  to  a  public- 
house  is  that  there  are  too  many  in  the  immediate 
neighbourhood  where  the  house  is  proposed  to  be 
opened.  They  refuse  the  licence  very  much  on  the 
same  grounds  on  which  it  is  refused  here — ^namely, 
that  if  ihe  man  got  the  alehouse  licence  he  could  get 
the  excise  licence  as  a  matter  of  course.  That  was  a 
matter  which  thev  would  take  into  their  consideration. 
It  might  as  well  be  said  that  they  had  no  right  to  take 
that  into  consideration  in  granting  or  reusing  an 
alehouse  licence.  It  seems  to  me  that  they  might 
perfectly  well  have  taken  thin  view.  The  grant  of 
this  licence  wfll  necessarily  practically  carry  with  it 
a  licence  to  sell  liquors  within  the  waUs  of  the 
theatre.  There  is  a  public-house  already  twenty  yards 
off.  This  is  multiplying  facilities  for  drinking  in  a 
neighbourhood  where  it  is  not  safe  to  do  so,  and 
where  to  do  so  would  probably  lead  to  disturbance 


and  disorder.  If  that  is  not  a  good  ground  for 
exercising  a  discretion,  I  do  not  know  wnat  can  be. 
Mr.  Ma(miorran  has  pointed  out  that  the  licensing 
auUiority  may  make  it  very  difficult  to  question  what 
it  has  done  by  simply  refusing  the  licence  and  not 
saying  why  they  do  so.  I  suppose  that  was  intended 
as  a  sort  of  warning  to  the  County  Council  in  case  he 
diould  be  sucoessf  tu  in  getting  the  case  sent  back  to 
them,  that  they  must  not  suppose  that  as  a  matter  of 
course  thev  can  get  round  a  dedsion  against  them  b^ 
simply  holding  their  tongues.  I  must  say  in  this 
case  I  think  this  particular  authority  has  been 
perfectly  straight  about  it  and  told  everybody  exactly 
what  they  meant  to  do  and  why  they  meant  to  do  it, 
and  they  come  honestly  to  ask  tiie  court  whether  they 
were  right  or  yrrong  in  what  they  did.  I  think  thmr 
are  right,  and  therefore  this  rule  most  be  discharged. 

Bule  dUcharged  with  coiU. 

Solicitors,  Badham  <fe  Williams,  for  Trevor  Edwards, 
Wakefidd ;  Andrtw  Wood  A  Co.,  for  Newman  &  Bond 
Baxnsley. 


a  B.  Div.        \ 
(Pollock,  B.,  and  [  May  13. 

Bruce,  J.)       ) 
The  Bhymnby  Ibok  Co.  rLiMiTBD}  (AppellanU)  v, 
FowLBB  (Subvbyob  op  Ta^^u)  {BetponderU).  (a.) 

Inland  revenue  —  Income  tax  —  Deductions  —  Money 
wholly  laid  out  for  purposes  of  trade^CoUiery  com^ 
pany  —  ContribuHons  to  Coaiowners*  Association — 
Income  Tax  Act,  1842  (5  <fc  6  Vict.  c.  36),  s.  100, 
Sdiedule  D,  rules  applying  to  the  first  and  second 
eases,  rule  1. 

The  owners  of  a  colliery  were  members  of  a  coal" 
owners*  associaHon,  and  paid  to  the  funds  of  that  asso^ 
ciation  certain  sums  of  money  in  reium  for  which  the 
association  indemnified  them  against  losses  in  case  of 
strikes.  In  returning  the  amount  of  their  profiis  for 
the  purposes  of  the  Income  Tax  Act,  the  colliery  owners 
claimed  to  deduct  the  yearly  average  of  the  excess  of 
their  contributions  over  the  amounts  received  as  «n- 
demnities. 

Hdd,  that  the  deductions  claimed  could  not  he  allowed, 
as  the  eubscriptions  paid  to  the  association  were  not 
**  money  wholly  and  exclusively  laid  out  or  expended  for 
the  purposes  o/"  the  trade  carried  on  by  the  colliery 
owners,  vnthin  the  meanitig  of  the  first  of  the  rules 
to  both  the  first  and  second  cases  in  Schedule 


,  section  I,  of  6  db  6  Vict.  c.  35. 

Case  stated  by  the  Commissioners  of  Income  Tax. 

At  a  meeting  of  the  Commissioners  for  the  Qeneral 
Purposes  of  the  Income  Tax  Acts,  held  at  the  Police 
Court,  Tredegar,  on  the  30th  of  October,  1895,  the 
Bhymney  Iron  Co.  (Limited)  appealed  against  an 
assessment  made  upon  the  company  as  colBery  pro- 
prietors under  Schedule  D  of  the  income  Tax  Acts 
tot  the  year  1895-96,  on  the  ground  that  in  arriving 
at  the  profits  assessable  no  &duction  had  been  made 
for  the  sums  contributed  bv  the  company  to  the  Mon- 
mouthshire and  South  Wales  Coalowners'  Association. 

The  amount  daimed  as  a  deduction  was  £601  6s«, 
being  the  yearly  average  of  the  excess  of  their 
contributions  over  the  amounts  received  as  indem- 
nities during  the  five  years  to  the  5th  of  April,  1895. 

The  appelant  company  were  members  of  the  said 
association,  and  paid  to  the  funds  thereof  the  sub- 
scription provided  for  in  a  deed  of  arrangement. 

(a.)  Beported  by  E.  G.  SnLLWXLL,  Esq.,  Barrister* 
at-Law. 


^52 


tMe  WfefifcLt  RfiPOfttfiR. 


[Aug.  6, 1806,] 


Voi,  XliV. 


H.  C.     The  Rhymhbt  Ikon  Co.  (Lnc.)  (Afflts.)  v,  Fowlsb  (Stteveyob  of  Taxes)  (Ebspdt.).     H.  C. 


The  M>pellant8  ugued  that  the  payments  were 
proper  dednotions,  inasmuoh  as  they  were  disburse- 
ments wholly  and  exolusiyely  laid  out  or  expended 
for  the  proper  business  purposes  of  the  colliery. 

Bule  63  shows  what  subscriptions  are  payable  by 
members  of  the  association. 

Eules  80,  81,  82,  and  84  provide  for  the  support 
by  the  association  of  any  membw  by  way  of  in&m- 
mty  on  a  scale  laid  down. 

The  appellants  urged  that  the  subscriptions  made 
to  the  association  should  be  treated  as  an  insurance 
a^^ainst  loss  caused  by  labour  disputes;  that  these 
disbursements  were  made  exdusivdy  for  the  purposes 
of  the  trade,  being  made  solely  to  secure  and  indemnify 
the  subscriber  against  loss  or  diminution  in  his  gene- 
ral annual  receipts. 

The  Surveyor  of  Taxes  contended  that  by  section 
8  of  29  &  30  Vict.  c.  36  collieries  were  to  be  assessed 
according  to  the  rules  prescribed  by  Schedule  D  of 
5  &  6  Yict.  c.  3d,  so  far  as  the  same  were  consistent 
with  the  rules  laid  down  in  Vo.  III.  of  Schedule  A 
of  the  same  Act ;  that  the  deduction  claimed  was  not 
admissible,  inasmuch  as  it  did  not  fall  within  the 
scope  of  the  deductions  allowed  by  the  rules  of  either 
Schedule  A  or  Schedule  D ;  that  the  balance  of  profits 
and  gains  had  repeatedly  been  held  in  tiie  Exchequer 
courts  to  be  the  di£ference  between  the  receipts  and 
the  expenditure  necessarily  incurred  in  obtaining 
those  receipts;  that  the  contributions  to  the  coal- 
owners'  association  was  purely  voluntary,  and  could 
cease  at  the  option  of  the  paver,  and  formed  no  part 
of  the  working  expenditure  of  the  collienr;  thatithad 
been  deaily  decided  in  the  case  of  Watney  v.  JfiM- 
grave,  28  W.  B.  491,  6  Ex.  D.  241,  that  the  costs  and 
expenses  to  be  deducted  from  the  receipts  are  merely 
and  only  the  costs  and  expenses  of  production  of  the 
articles;  that  the  contributions  are  of  a  totally 
different  character  from  the  mere  cost  of  production, 
and  further,  that  they  were  not  a  necessary  payment 
in  working  the  colliery,  inasmuch  as  several  colliery 
propnetora  in  the  district  did  not  subscribe  to  the 
association,  but  still  succeeded  in  carrying  on  their 
business* 

The  commissioBers  decided  that  the  subscriptions 
were  not  admissible  as  abscdutely  necessary  working 
expenses  of  the  colliery,  and  confinned  the  assess* 
ment. 

Th»  question  stated  for  the  opinion  of  the  court 
was,  Weve  the  oontributions  paid  to  the  Monmouth- 
shire and  South  Wales  Goalowners'  Association  a 
pro]^  deduction  in  arriving  at  the  profits  of  a  coUiery 
for  incoi»»tax  purposes  P 

Asguithf  Q.C.  {Muir  ifacA^enzM  with  him),  for  the 
appellants.— The  company  were  entitied  to  make 
these  deductions,  for  the  money  paid  by  them  to 
the  association  was  money  whoUy  and  exclusively 
laid  out  or  expended  for  the  purposes  of  mnwfi^iwftfg 
the  coUieiy  as  a  goinff  concern,  and  therefore  came 
within  section  100,  Schedule  D,  of  the  Income  TajL 
Act,  1842. 

Sir  B.  Webster,  A.G.  {Danckwerte  with  him),  for  the 
respondent. — ^The  payments  made  to  the  association 
were  merely  voluntary  contributions,  which  might 
cease  at  any  time.  They  were  not  part  of  the 
expenses  of  maintaining  the  collienr  as  a  going  con- 
cern. The  deductions  claimed  could  not  be  allowed, 
as  they  did  not  fall  within  the  rules  of  either 
Schedules  A  or  D. 

A9quUh,  Q.C.,  replied. 

PoLLOOK,  B.-~I  confess  that  I  do  not  feel  any 
difficulty  in  deciding  this  case,  although  one  always 
has  in  these  casesA  feeling  that  it  seems  hard  on  a 
man,  doing  what  is  prudent,  that  he  should  not  when 


he  comes  to  face  the  Income  Tax  Commissioner  be 
in  the  same  position  as  if  be  were  facing  trustees,  cr 
somebody  to  whom  he  had  to  render  an  acoount  of 
how  money  was  spent.  But  that  is  not  the  guiding 
rule  in  these  cases  at  all.  We  must  go,  as  him  been 
said  before  by  many  judges,  by  the  words  of  tiie  Act 
of  Parliament,  and  we  must  not  allow  any  item  in 
favour  of  the  person  who  is  taxed,  merely  beoanse  it 
is  an  item  which  would  properly  find  its  way  into  a 
profit  and  loss  account  between  a  man  and  his  part- 
ners, or  as  kept  for  himself.  There  are  a  great  many 
things  that  a  prudent  trader  might  treat  as  deductions, 
because  he  wished  to  make  a  fund  to  provide  against 
future  accidents  and  things  of  that  kind,  which  are 
not  dealt  with  at  all  by  the  Income  Tax  Acts. 

Now  in  the  present  case  this  institution,  which  the 
commissioners  themselves  say  is  a  very  useful  one,  is 
an  association  whereby,  according  to  rule  63,  a 
subscription  for  every  ton  is  payable  by  a  member. 
Then  by  rule  81  "a  member  shall  be  paid  an 
indemniigr  on  any  deficiency  of  actual  daily  output 
up  to  and  not  in  excess  of  the  tonnage  assured,  to  be 
calculated  upon  an  average  of  the  actual  ou^ut  per 
day."  This  is  not  the  case  of  a  man  who  is  domg 
something  in  order  to  keep  up  the  ooUiery  as  a  ^oing 
concern.  It  is  not  like  a  man  who  is  kemng  a 
reserve,  either  of  working  power  or  of  mon^,  for  Uie 
purposes  of  working  the  colliery.  It  is  an  indemni^ 
agamst  what  may  happen  from  many  causes, 
especially  in  the  case  of  strike,  namely,  that  the 
colliery  is  not  working,  and  while  that  is  so  there  is 
a  loss— as  the  learned  counsel  for  the  appellanta  very 
proi>erly  put  it,  not  merely  the  loes  of  the  daily 
earning  of  the  colliery,  but  also  of  the  deterioratiim 
of  the  colliery  while  it  is  not  being  worked,  and  it 
may  be  fiooded  or  injured  in  otiier  ways.  When  we 
come  to  the  words  of  the  deductions  disallowed,  which 
are  these,  "  Any  disbursements  or  expenses  whatever, 
not  being  money  wholly  and  exclusively  laid  out  or 
expended  for  the  purposes  of  such  trade,"  it  seems 
to  me,  without  addiiu:  to  those  words,  it  would  be 
su£ELcient  to  say :  "  This  is  not  money  laid  out  f<v  the 
purposes  of  such  trade;  it  is  money  laid  out  in  ordsr 


to  provide  for  an  unfortunate  contingeiiOT,  by  i 
whereof  the  trade  cannot  be  worked.'^  That  is  a  veiy 
different  thing.  It  is  true  that  the  judges  have 
sometimes  said  that  <<ejmnded  for  the  pnrjMees  d 
such  trade  "  means  ''  for  ue  purposes  of  carrying  co 
such  trade."  I  do  not  think  myself  that  it  is 
necessary  to  make  that  addition  in  order  to  oome  to 
the  conclusion  at  which  I  have  arrived.  I  must  say 
this,  that  not  only  has  the  case  of  Watn^  v.  Mu§^ 
grave  nothing  to  do  with  it,  but  I  doubt  very  much 
if  this  case  could  be  brought  within  the  prinople  of 
WaUon  V.  The  Baydl  Ineurance  GompoMy^  amU^  p. 
89,  [1896]  1  Q.  B.  41,  for  reasons  which  I  need  not 
now  go  into. 

In  the  result  our  judgment  must  be  for  the 
Grown. 

Bbxtob,  J. — I  am  of  the  same  opinion.  I  think 
we  cannot  extend  the  words  in  the  flnt  rok 
"expended  for  the  purposes  of  such  trade**  to 
include  expenses  incurred  to  meet  the  contingenoy  of 
loss  while  the  trade  is  not  beinff  carried  on.  I  was 
very  much  struck  at  first  with  the  argument  of  the 
learned  counsel  for  the  appellants  when  he  ssid  tht 
expenses  were  expenses  incurred  for  the  porpoee  ol 
»nftmfAinmg  the  colliery  as  a  going  concern,  for  the 
maintenance  of  the  machine ;  but  it  is  not  for  the 
maintenance  of  the  machine  for  the  purpose  of 
carrying  on  the  business,  but  it  is  for  the  maintflnanrs 
of  the  machine  while  the  business  is  not  being  canied 
on.  I  do  not  think  we  can  give  that  exteoded 
meanu^g  to  the  words. 


Vol.  XUV.     tAv.8.w6.i      THE  WEEKLY  REPORTER. 


653 


High  Ooubt. 


South  Staffoedshibb  Watbewobks  Co.  v.  Shakicah. 


High  Cottet. 


Appeal  dismissed 


with  cosU,  and  Judgment  for  the 


Solicitors  for  the  appellants,  E.  Becker,  for  Simon* 
A  Sans,  Pontypridd. 

BolioitoT  for  the   respondent,  Solicitor  of  Inland 
Revenue* 


May  12. 


Q.  B.  Diy.  ) 

(Lord  Russell  of  Eillowen,  f 

C.  J.,  and  Wills,  J.)        ) 

South   Staffordshibb  Wateewobbs   Co.   v. 
Shaebcan.  (a.) 

Detinue — Finding  of  goods— Title  of  finder^Rings 
found  in  pool— Title  of  owner  of  pool  as  against 
finder. 

Where  an  ovmer  of  land  has  a  de  facto  possession  of 
the  land  and  an  actual  control  over  the  same,  a  chattel 
found  upon  or  beneath  such  land  is  presumed  to  be  in  the 
possession  of  the  owner  of  the  land,  who  can  claim 
possession  of  the  chattel  from  the  finder. 

Appeal  by  the  plaintifiGi  from  the  Lichfield  County 
Court. 

The  action  was  an  action  of  detinue  to  recover  two 
gold  rings,  as  the  property  of  the  plaintiffs,  found  by 
the  defendant  in  the  Minster  Pool,  Lichfield,  while 
the  defendant  was  in  the  plaintiffs*  employment.  The 
plaintiffs  claimed  the  return  of  the  rings  or  £5  for 
their  value,  and  £1  damages  for  their  detention. 

The  plaintiffs  were  the  freeholders  of  the  land 
oovered  by  the  Minster  Pool,  situate  near  the  Cathe- 
dral, Lichfield. 

The  defendant  was  employed  by  the  plaintiffs,  with 
about  forty  other  labourers,  to  clean  out  the  pool, 
and  while  the  defendant  was  so  employed  he  found  in 
the  mud  from  the  bottom  of  the  pool  the  two  gold 
rings  in  question.  The  plaintiffi  demanded  the  rings, 
but  the  defendant  refused  to  deliver  them  up,  but  he 
afterwards  placed  the  rings  in  the  hands  of  the 
police,  with  whom  they  remained  a  considerable  time. 
The  police  endeavoui^ad  to  find  the  original  owner, 
bat  failed  to  do  so,  and  they  afterwurds  handed  tiie 
rings  back  to  the  defendant  from  whom  they  had 
received  them. 

Tlie  plaintiffi  then  demanded  the  rinffs  from  the 
defendant,  but  the  defendant  refused  to  deliver  them 
up,  and  the  present  action  of  detinue  was  then 
brongbt. 

It  was  proved  as  a  fact  that  there  was  no  special 
contract  between  the  plaintiffs  and  the  defendant  as 
to  giving  up  an^r  arti^es  that  might  be  found. 

For  the  plaintiffs  the  cases  of  Reg,  v.  Rowe,  7  W.  B. 
236,  28  L.  J.  M.  C.  128,  and  Elwes  v.  Brigg  Qas  Co,, 
35  W.  B.  192,  33  Ch.  D.  662,  were  dted,  and  it  was 
contended  that  the  present  case  was  governed  by  the 
principles  acted  upon  in  those  two  cases,  and  the 
plftintafFw  also  relied  on  Pollock  and  Wright  on  Pos- 
session, pp.  40-41. 

The  defendant  relied  on  Armory  v.  Delamirie,  1 
Sm.  Lead.  Cas.,  10th  ed.,  p.  343,  and  Bridges  v. 
Hat&ke9UH>rth,  21  L.  J.  Q.  B.  75. 

The  learned  county  court  judge  decided,  on  the 
anthority  of  Armory  v.  Delamirie  and  Bridges  v. 
ffawkeaworth,  that  the  defendant  had  a  good  title 
against  all  Uie  world  except  the  true  owner,  and  he 
ffatre  jndgment  for  the  defendant  with  costs,  with 
feay^e  to  appeal  on  the  terms  that  the  plaintiffis  should 
pay  the  defendant's  costs  in  any  event. 
The  plaintiffs  appealed. 

(o  )  Beported  by  Sir  Shehston  Bakbb,  Bart., 
Barrister-at-Law. 


W.  Wills,  for  the  plaintiffs.— The  learned  JT;dge 
was  wrong  in  finding  for  the  defendant.  The  plain* 
tiffis  were  the  freeholders  of  this  land,  and  they  had 
not  only  the  possession,  but  the  de  fado  control  over 
the  pool  ana  the  contents  of  the  pooL  Everything 
found  in  the  pool  was  therefore  presumptivdy  in  the 
possession  of  the  plaintiffis.  Armory  v.  Delamirie  does 
not  apply  to  such  a  case  as  this,  nor  does  Bridges  v. 
Hawkesworth  apply,  as  there  the  bundle  of  notes  was 
found  in  a  part  of  the  shop  to  which  customers  had  a 
right  to  go.  The  principles  applicable  are  those  laid 
down  in  Reg,  v.  Rowe,  where  a  piece  of  iron  found  in 
a  canal  was  held  to  be  presumptively  the  property  of 
the  canal  company ;  in  Elwes  v.  Brigg  Gas  Co,,  where 
a  prehistoric  boat  found  in  the  soil  was  held  to  be  in 
the  possession  of  the  freeholder  of  the  soil.  [He 
was  stopped.] 

Distumdl,  for  the  defendant.— I  admit  that  if  there 
is  a  defado  control  over  the  place  where  Ibe  article  is 
found  the  article  presumably  belongs  to  the  person 
who  has  such  control.  Here,  as  in  Bridges  v.  Hawkes* 
worth,  there  was  no  actual  or  de  fado  control  by  the 
plaintiffs  over  the  pool  or  the  contents  of  the  pool. 
The  principle  therefore  laid  down  in  Bridges  v.  Hawhes^ 
worth  applies  to  this  case,  as  well  as  the  same  prin- 
ciple laid  down  in  Armory  v.  Delamirie,  The  onus  is 
on  the  plaintiffs,  and  they  have  not  discharged  that 
onus,  and  have  not  shown  that  the  mere  ownership  of 
land  proves  a  presumptive  ownership  of  every  chattel 
found  on  the  land. 

He  also  referred  to  Reg,  v.  Clinton,  Ir«  Bep.  4  C.  L. 
6,  18  W.  B.  C.  L.  Dig.  29 ;  and  Brew  v.  Harmi,  Ir. 
Bep.  11  C.  L.  198,  25  W.  B.  Dig.  248. 

Lord  BussBLL  of  Eillowbn,  C.J. —Li  this  case  I 
think  the  learned  iadgc  was  wron^,  and  his  judgment 
must  be  reversed.    The  case  raises  an  interesting 
question.    It  is  no  doubt  correct  that  before    the 
plaintiffs  can  succeed  they  must  show  that  they  had 
a  de  facto  control  over  this  particular  locus  in  quo  and 
its  contents.    Can  it  be  said  that  this  pool  and  its 
contents  were  under  the  control  of  the  plaintiffis  P    I 
think  they  were  under  tiie  control  of  the  plaintiffs, 
just  as  the  iron  found  in  the  canal  in  Reg,  v.  Rowe,    I 
think  that  the  principles  on  which  this  case  onsht  to 
be  decided  are  well  laid  down  in  Pollock  and  Wright 
on  Possession,  p.  41 :  '<  The  possession  of  land  carries 
with  it  in  general,  by  our  law,  possession  of  every- 
thing which  is  attached  to  or  under  that  land,  and, 
in  the  absenoe  of  a  better  titie  elsewhere,  the  right  to 
possess  it  also ;  and  it  makes  no  difference  that  the 
possessor  is  not  aware  of  the  thing's  existence.    So 
it  was    lately  held  concerning  a   prehistoric  boat 
imbedded  in  the   soil.     It  is  free  to  anyone  who 
requires  a  specific  intention  as  part  of  de  fado  posses- 
sion to  treat  this  as  a  positive  rule  of  law.    But  it 
seems  preferable  to  say  that  the  le^  possession  rests 
on  a  real  de  fado  possession,  constituted  by  the  occu- 
pier's general  power  and  intent  to  exclude  unauthor- 
ized interference."    That  passage  is  entirely  applic- 
able to  this  case,  and  it  shows  the  difference  between 
the  present  case  and  some  of  the  cases  referred  to  on 
behfdf  of  the  defendant,  of  things  thrown  away  into 
a  public  place  or  into  the  sea,  where  there  was  not  in 
sinyone  a  real  c2e /octo  possession  or  a  general  power 
and  intent   to   exclude   unauthorized   interference. 
Bridges  v.  Hawkesworth  is  a  case  standing  by  itself 
and  on  its  own  Special  grounds,  and  I  think  it  was 
rightiy  decided.     There  a  person  had   dropped    a 
bundle  of  banknotes  in  a  shop^in  the  part  of  the 
shop  that  was  open  to  the  public ;  and  it  was  held 
that  a  customer  who  came  in  and  picked  up  the 
bundle  was  entitied  to  the  notes  as  against  the  shop- 
keeper, and  the  real  ground  of  the  decision  is  that 
given  by  Patteson,  J. :  **  The  notes  never  were  in  the 
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ooftody  of  tho  defendant"  (the  shopkeeper)  *'nor 
within  the  protection  of  his  house  before  tiiey  were 
found."  The  general  principle  seems  to  be  this,  that 
where  there  is  possession  of  a  house  or  hind  with  a 
manifest  intention  to  exercise  control  oyer  it,  and 
with  actual  control  over  thejparticular  locus  in  quo, 
then  if  a  chattel  is  found  on  it  by  a  servant  or  a 
stranger  the  presumption  is  that  the  thing  found 
belongs  to  the  owner. 

For  these  reasons  I  think  the  judgment *must  be 
for^the  plaintifBi. 

Wills,  J.— I  entirely  agree. 

Appeal  allowed.    Judgment  for  the 'plairdiffe. 

Solicitors  for  the  plaintiffs,  BwrUm^  Featei,  A  Hart, 
for  Johneon,  Barclay ,  Johnson,  A  Sogers,  Birmingham. 

Solicitors  for  the  defendant,  Nelson   A    Son,  for 
H.  8.  Chinn  &  Son,  Lichfield. 


n,  O.J.,  f 
I,  Gave,  I 


April  25 ; 
June  16. 


0.  0.  B. 
(Lord  Bussell  of  Eillowen, 
PoUook,  B.,  Hawkins, 
and  Wills,  JJ.) 

BBO.  v.  LiLLTlCAN.  (a.) 

Criminal  law — Bape  and  indecent  assauU — Evidence — 
Particulars  of  complaint  made  by  prosecutrix — Ad^ 
missihility. 

Upon  the  trial  of  a  prisoner  on  a  charge  of  rape  or  tn- 
decent  assatUt  or  kindred  offences  against  women  the  par' 
ticulars  of  a  complaint  made  by  the  prosecutrix  as  soon 
as  possible  after  the  acts  complained  of  may  be  given  in 
evidence  as  part  of  the  case  of  the  prosecution  for  the 
purpose  of  enabling  the  jury  to  judge  whether  the  con- 
duct  of  the  prosecutrix  was  consistent  mth  her  sworn 
testimony  that  the  acts  complained  of  were  done  against 
herwUL 

Case  stated  by  Hawkins,  J. 
The  facts  and  arguments  sufficiently  appear  in  the 
judgment. 
J.  E.  Fox,  for  the  prisoner. 

Sir  B.  FinJay,  8.G.  ^Henry  Sutton  and  Cracroft  with 
him),  for  the  prosecution. 

Cur»  <tdv,  vult, 

June  16.— The  judgment  of  the  Coubt  (Lord 
BusssLL  OF  KiLLOWBN,  G.J..  PoLLOOK,  B.,  and 
Hawxhts,  Gayb,  and  Wills,  JJ.,  was  delivered  b> 

Hawkins,  J. — ^The  prisoner  was  tried  before  me  at 
the  Nottingham  Assizes  upon  an  indictment  contain- 
ing three  counts. 

The  first  charged  him  with  an  attempt  to  have 
carnal  knowledge  of  one  Florence  Sevestre  Green,  a 
girl  above  the  age  of  thirteen  and  under  the  age  of 
sixteen.  The  second  with  an  assault  on  the  same 
ffirl  with  intent  to  ravish  her.  The  third  with  an 
indeoent  assault,  also  upon  the  same  girl.  The  girl 
was  examined  as  a  witness  in  support  of  these 
chuges  and  deposed  to  the  acts  she  complained  of 
having  been  committed  without  her  consent. 

For  the  Crown,  evidence  was  tendered  in  chief  of  a 
complaint  made  hj  the  girl  to  her  mistress,  in  the 
absence  of  the  prisoner^  very  shortly  after  the  com- 
mission of  the  acts  charged,  and  it  was  x^roposed  to 
ask  the  witness  called  for  IJiat  purpose  to  state  the 
details  of  the  complaint  in  the  language  used  by  the 
girl.  Counsel  for  the  prisoner  (Mr.  Fox)  objected, 
first,  that  the  complaint  could  not  be  given  in  evidence 

(a.)  Beported  by  T.  B.  Colquhouk  Dill,  Esq., 
Barrister-at-Law. 


at  all ;  and,  secondly,  that  even  if  the  fact  of  a  com- 
plaint having  been  made  was  admissible,  the  parti- 
culars of  it  could  not  be  elicited  in  the  examfnation 
in  chief.  I  overruled  both  objections,  and  the  com- 
plaint with  full  particulars  was  deposed  to  by  the 
witness.  The  jury  found  the  prisoner  g^^r  on  the 
first  count  only.  That,  however,  does  not  aofeot  the 
question  we  nave  to  decide,  because,  althou^  to 
establish  gmlt  upon  that  count  it  was  not  eoeentisl  to 
prove  want  of  consent,  yet,  as  the  girl  had  emphati- 
cally stated  that  whatever  was  done  was  against  her 
will,  the  reason  which,  in  our  opinion,  as  it  will 
appear,  made  the  complaint  evidence  upon  the  second 
and  third  counts  were  equally  applicabU  to  the  first 
It  is  necessary,  in  the  first  place,  to  have  a  clear  under- 
standing as  to  the  principles  upon  which  evidence  of 
such  a  complaint,  not  on  oath,  nor  made  in  tiie 
presence  of  Uie  prisoner,  nor  forming  part  of  the  res 
gestce,  can  be  admitted. 

It  dearly  is  not  admissible  as  evidence  of  the  facts 
complained  of ;  those  facts  must  therefore  be  estab- 
lishMl,  if  at  idl,  upon  oath  by  the  prosecutrix  or 
other  credible  witness.  And,  strictly  speaking,  evideooe 
of  them  ought  to  be  given  before  evidence  of  the 
complaint  is  admitted. 

The  complaint  can  only  be  used  as  evidence  of  the 
consistency  of  the  conduct  of  the  prosecutrix  with 
the  story  told  by  her  in  the  witness  box,  and  as  being 
inconsistent  with  her  consent  to  that  of  which  she 
complains. 

In  every  one  of  the  old  text-books  proof  of  oom- 
plaint  is  treated  as  a  most  material  element  in  the 
establishment  of  a  charge  of  rape  or  other  kindred 
charge.  In  Hawkins*  Pleas  of  the  Crown,  book  1, 
0.  41,  s.  3,  it  is  said :  "  It  is  a  strong  but  not  a  conola- 
sive  presumption  against  a  woman  that  she  made  no 
complaint  in  a  reasonable  time  after  the  &ust " ;  and 
in  Blackstone*s  Commentaries,  vol.  4,  c  15,  P-^ll. 
referring  to  the  time  when  Bracton  wrote,  in  Henry 
the  Third's  reign,  it  is  said :  "  But  in  order  to  prevent 
malicious  accusations  it  was  then  the  law  thai  the 
woman  jihould  immediately  after,  dum  reeens  faerit 
mdleficium,  go  to  the  next  town  and  there  n^ake  dis- 
covery to  some  credible  persons  of  the  injury  she  has 
suffered."  Later  on,  at  p.  213,  it  is  said :  '*  And  firrt 
the  party  ravished  may  ^pve  evidence  upon  oath,  and 
is  in  law  a  competent  witness ;  but  the  oredibdity  of 
her  testimony,  and  how  far  f ortii  she  is  to  be  believed, 
must  be  left  to  the  jury  upon  ciroumstanoeB  of  feet 
that  occur  in  that  testimony.  For  instanoe,  if  the 
witness  be  of  good  fame,  if  she  presently  diaoovered 
the  offSsnce  and  made  search  for  uie  offSmder  •  .  . 
these  and  the  like  are  concurring  circumstanoes  which 
give  greater  probability  to  her  evidence.  Bat,  oa 
the  other  side,  if  she  be  of  evil  ftune  and  stand 
unsupported  bv  others ;  if  she  concealed  the  injury 
for  any  considerable  time  after  the  opportunity  to 
complain ;  if  the  place  where  the  fact  was  alleged  to 
be  committed  was  where  it  was  possible  she  might 
have  been  heard  and  she  made  no  outcry,  thoao  ud 
the  like  circumstances  carry  a  strmig  but  not  oonQiB- 
sive  presumption  that  her  testimony  is  faim  or 
feiguMl.'* 

It  is  too  late,  therefore,  now  to  make  serious  objec- 
tion to  the  adoussibility  of  evidence  of  the  laot  ttat 
a  complaint  was  made,  provided  it  was    n 
speedily  after  the  acts  complained  of  as  oould  i 
ably  be  expected. 

We  proceed  to  consider  the  second  obiection, ' 
is  that  the  evidence  of  complaint  should  be  limited  to 
the  fact  that  a  complaint  was  made,  without  gimg 
any  of  the  particulars  of  it. 

No  authority  binding  iqKm  us  was  cited  during  tike 
argument  either  in  support  of  or  against  tiis  oojeo- 
tion.    We  must  therefore  determine  the  matter  upon 
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pffinoiple.  That  the  ^noral  usage  has  been  substan- 
tially to  limit  the  evidence  of  the  complaint  to  proof 
that  the  woman  made  a  complaint  of  something  done 
to  her,  and  that  she  mentioned  in  connection  with  it 
the  name  of  a  particular  person,  cannot  be  denied ; 
but  it  is  equally  true  that  judges  of  great  experience 
have  dissented  from  this  limitation,  and  of  those  who 
have  adopted  the  usage  none  have  ever  carefully 
discussed  or  satisfactorily  expressed  the  ground  upon 
which  their  views  have  been  based. 

Bex  V.  Brazier,  decided  in  1779,  is  the  earliest 
authority  I  propose  to  cite  as  throwing  any  valuable 
light  upon  the  subject.  Before  that  case  there 
existed  an  impression  in  the  minds  of  some  of  the 
judgeui  that,  although  a  diild  incapable  of  under- 
standing the  nature  and  obligations  of  an  oath  was 
not  a  competent  witness,  nevertheless,  upon  a  charge 
of  rape  or  assault  with  intent  to  commit  that  crime, 
she  might  and  ought  to  be  heard  without  oath  to  give 
the  court  information,  and  that  upon  such  unsworn 
information  the  accused  person  might  be  convicted. 
In  Bex  V.  Brazier,  tried  before  BuUer,  J.,  and  reported 
in  East  P.  0.  443,  and  Leach  G.  0.  199,  that  learned 
judge  went  still  further,  and  admitted  as  evidence 
such  information  on  the  testimony  of  third  persons 
to  whom  it  was  first  ffiven.  There  the  prisoner  was 
indicted  for  an  assault  with  intent  to  commit  a  rape 
upon  a  girl  under  seven  years  of  age.  The  girl  her- 
smf ,  by  reason  of  her  then  presumed  incompetency  to 
be  sworn,  was  not  producea  as  a  witness  on  the  trial ; 
inasmuch,  however,  as  she  had  on  the  afternoon  of 
the  day  on  which  the  outrage  was  charged  to  have 
been  committed  immediately  on  her  coming  home 
made  a  statement  to  her  mother  (though  not  in  the 
presence  of  the  prisoner)  of  the  full  particulars  of 
the  alleged  assault,  her  mother  was  allowed  to  prove 
this  statement,  and  it  was  left  to  the  jury  as  evidence 
of  the^  facts  complained  of,  and  practically  upon  it 
the  prisoner  was  convicted.  The  case  was  afterwards 
twice  considered  by  the  judges.  Upon  the  first  occa- 
sion two  of  them  (Gould  and  Willes,  JJ.JI  expressed 
a  view  that  the  girPs  statement  was  aamissible  as 
part  of  the  transaction  itself.  This  view  was  not, 
however,  adopted  by  the  rest  of  the  judges  ;  and  on 
the  second  occasion  they  were  all  unanimously  of 
opimon  that  no  testimony  whatever  could  legfdly  be 
received  except  upon  oath,*  and  that  no  evidence  on 
oath  of  the  commission  of  the  crime  having  been 
given,  the  evidence  of  the  girl's  statement  to  her 
mother  ou^ht  not  to  have  bc^  received.  This  case, 
therefore,  in  effect  decided  that  the  mere  complaint 
is  no  evidence  of  the  facts  complained  of,  and  that 
the  admissibility  of  the  evidence  of  the  complaint  is 
dependent  upon  proof  of  the  facts  by  sworn  or  other 
legalized  testimony.  It  is  obvious,  however,  that 
upon  the  assumption  that  the  complaint  was  admis- 
nUe  in  evidence,  it  was  in  the  case  referred  to 
admitted  with  all  its  details. 

When  and  for  what  reason  the  proof  of  the  com- 
plaint was  first  limited  to  answers  to  such  questions 
as  these :  <<  Did  she  make  a  complaint  ?"  *'  Did  she 
mention  a  name?''  "Whose  name?"  &c.,  I  have 
not  been  able  to  discover.  Bex  v.  Clarke,  2  Stark. 
243,  is  cited  in  several  text-books  on  criminal 
evidence  as  an  authority  that  in  proving  the  com- 
plaint the  particulars  of  it  cannot  be  given  in 
evidence,  but  the  ruling  of  Holroyd,  J.,  certainly 
does  not  go  to  that  extent.  That  learned  judge 
ruled,  indeed,  that  the  fact  of  the  woman  having 
made  a  complaint  was  admissible  in  evidence,  as  also 

*  Since  the  Criminal  Law  Amendment  Act,  1885, 
under  the  provisions  of  that  Act  and  subject  to  sudi 
oorroboration  as  therein  lequired,  the  unsworn  testi- 
mony of  a  child  of  tender  years  may  be  received. 


was  a  description  of  her  state  and  appearance  at  the 
time;  but  he  did  not  rule  that  the  particulars. of 
such  complaint  could  not  be  given  in  evidence ;  he 
only  ruled,  and  in  our  opinion  correctly  ruled,  that 
they  were  not  evidence  of  the  tru&  of  her  complaint 
or  thh  statements  of  fact  on  which  it  is  base<L  In 
this  sense  the  ruling  is  cited  in  1  Phillips  on  Evidence, 
p.  204,  and  in  this  sense  we  adopt  it  as  settled  law. 
That  case  is  clearly  not  an  autnority  for  the  limita- 
tion of  the  evidence  of  the  complaint. 

In  Beg.  v.  Walker,  2  Moo.  &  Bob.  212  (1839),  on  the 
trial  of  a  person  for  assaultiag  a  female  with  intent 
to  commit  a  rape,  Parke,  B.,  permitted  a  relative  of 
the  woman  to  whom  she  had  made  immediate  com- 
plaint to  give  evidence  generallv  that  such  complaint 
was  made,  but  refused  to  allow  the  witness,  on 
examination  in  chief,  to  state  the  particulars  of  it, 
upon  the  ground  that  according  to  the  usaffe  which 
had  then  obtained  such  particulars  shonla  not  be 
given,  but  that  it  should  be  left  to  the  prisoner's 
counsel  to  bring  the  details  of  the  complaint  before 
the  jury  if  he  thought  fit  so  to  do.  It  is  dear,  how- 
ever, that  the  learned  Baron  did  not  approve  of  such 
usage,  for  he  prefaced  his  ruling  by  saying:  "The 
sense  of  the  thing  certainly  is  that  we  jury  should, 
in  the  first  instance,  know  the  nature  of  the  com- 
plaint made  by  the  prosecutrix  and  all  that  she  tiien 
said ;  but  for  reasons  which  I  could  never  understand 
the  usage  has  obtained.'* 

Beg,  V.  Megeon  and  Othere,  9  C.  &  P.  420  (1840), 
was  an  indictment  against  the  prisoners  for  a  rape  on 
a  woman  who  had  since  died  without  having  made 
any  admissible  deposition  which  could  be  laid  before 
the  jury.  That  she  had  been  ravished  by  somebody 
was  beyond   all    question.     On   the    part  of    the 

Srosecution  it  was  sought  to  put  in  evidence  a 
etailed  account  of  the  transaction  in  the  shape  of  a 
complaint  by  the  woman  with  a  view  by  it  alone  to 
show  the  prisoners  to  be  the  guilty  persons.  Bolfe,  B., 
rejected  it,  saying : ' '  There  is  a  wide  difference  between 
receiving  sudi  statements  as  confirmatory  of  the 
prosecutrix's  credibility  in  a  charge  of  rape  on  which 
she  is  examined  as  a  witness,  and  a  case  like  the 
present  where  the  complaint  made  is  to  be  received 
as  independent  evidence."  In  summing  up  he  added : 
«Iq  ordinary  cases  of  rape,  when  a  witness  describes 
the  outrage  in  the  witness-box,  evidence  of  her 
complaint  soon  after  the  occurrence  of  the  outrage  is 
properly  admissible  to  show  her  credit  and  the 
accuracy  of  her  recollection."  This  case  is  in  our 
opinion  improperly  cited  ^  as  an  authority  for  exclud- 
ing the  particulars  of  the'  complaint.  We  look  upon 
it  only  as  a  ruling  that  the  particulars  could  not  be 
used  as  independent  evidence  of  the  facts  alleged,  to 
the  same  effect  as  was,  accordinffto  our  interpretation, 
the  ruling  in  Bex  v.  Clarke,  The  last  few  words  of 
the  summing  up  rather  indicate  that  Baron  Bolfe's 
view  was  that  for  the  purpose  of  confirmation  merely 
the  details  ought  to  be  given.  How  otherwise,  one 
might  well  ask,  could  the  "  woman's  credit  and  the 
accuracy  of  her  recollection  "  be  tested  by  it  ? 

Beg.  V.  QMridge  and  Other$,  9  C.  &  P.  471  (1810), 
was  a  very  similar  case.  The  prosecutrix  was  absent 
when  the  trial  took  place.  It  was  sought  to  put  in 
her  complaint  made  on  the  following  day  after  the 
alleged  outrage,  Parke,  B.,  thought  it  safer  to  reject 
the  evidence  on  the  ground  that  it  was  not  part  of  the 
rei  geeke,  but  only  confirmatory,  evidence  which  could 
not  be  used  as  the  prosecutrix  had  given  no  evidence. 
There  is  nothing  m  that  case  to  suggest  that  the 
learned  baron  intended  to  rule  that  if  evidence  of  the 
complaint  were  admissible  the  particulars  ought  to  be 
excluded. 

In  Beg.  v.  Oshome,  Car.  &  M.  622  (1842^,  on  an 
indictment  for  rape,  the  prosecutrix  on  oata  stated 
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that  soon  after  the  alleeed  outrage,  and  as  she  was 
retnminff  home,  she  maae  complamt  to  a  Mrs.  Part- 
ridge who  was  called  as  a  Mritness  to  oonfirm  her 
statement.  The  counsel  for  the  prosecation  was 
allowed  to  ask,  **  Did  the  prosecutrix  make  any  com- 
plaint P  "  to  which  the  answer  was,  "Yes."  He  was 
then  allowed  to  ask,  **  Did  she  name  any  particular 
person  F  '*  to  which  she  also  said,  "  Yes.*^  It  was 
then  propKDsed  by  the  counsel  to  ask,  '<  Whose  name 
was  mentioned  P  '*  To  this  it  was  objected  tiiat  the 
question  was  inadmissible,  upon  the  ground  that 
though  the  fact  of  the  complamt  was  admissible  as 
showmg  the  prosecutrix  was  not  then  an  assenting 
party,  the  name  was  an  important  particular  as 
against  the  prisoner,  and  therefore  could  not  be  asked ; 
and  the  rulmg  of  Pattison,  J.,  in  the  case  of  Rex  v. 
Wink,  6  C.  &  P.  397  fhereafter  referred  to),  was 
dted  in  support  of  the  objection.  In  support  of  the 
question  it  was  urged  that  the  whole  complaint  was 
admissible  as  part  of  the  res  ge$ke,  CresweU,  J., 
ruled  that  the  statement  of  the  prosecutrix  did  not 
form  part  of  the  re$  geatas  (treating  Bex  y.  Wink  as  a 
direct  authority  against  the  question).  In  this  ruling 
we  agree,  but  u  it  had  been  pressed  upon  that 
leamMl  judge  that  the  complaint  in  all  its  detail  was 
neverthelees  a  fact  admissible  for  the  purpose  of 
showing  consistency  of  conduct  on  the  part  of  the 
woman  we  doubt  if  he  would  haye  rejected  the  eyi- 
denoe.  At  all  eyents  the  case  cannot  be  taken  as  a 
ruling  upon  the  point  now  under  discussion,  for  the 
dedsion  was  founded  entirely  upon  the  statements 
not  being  part  of  the  rea  gestce. 

In  support  of  the  yiew  that  all  the  particulars  of  a 
complaint  are  admissible,  it  was  pointed  out  that  the 
late  Sir  James  F.  Stephen,  in  his  digest  of  the  law  of 
Eyidence,  note  5  to  article  8,  says:  <*I  heard 
Willes,  J.,  rule  that  they  were  on  seyeral  occasions, 
youching  Parke,  B.,  as  his  authority."  And,  after 
saying  that  Bramwell,  B.,  had  been  in  the  habit  of 
admitting  the  whole  of  the  complaint,  he  adds  his  own 
yiew  that  such  practice  "is  certainly  in  accordance 
with  common  sense."  Two  reported  cases  werebrought 
to  our  attention  in  which  such  yiew  was  acted 
upon.  In  Beg.  y.  Eyre,  2  F.  &  F.  579  (1860),  tried 
before  Byles,  J.,  on  a  trial  for  rape,  the  prosecutrix 
being  examined  in  chief  was  asked  whether  she  had 
made  any  complaint,  and  what  she  said.  To  an 
objection  made  oy  the  prisoner's  counsel  Byles,  J., 
said:  '*Whateyer  she  said  immediately  after  the 
occasion  and  what  was  said  to  her  in  answer  is  equally 
eyidence."  The  latter  part  of  this  ruling  is  open 
to  question.  In  Beg.  y.  Frederick  Wood,  14  Oox.  46 
(1877),  tried  before  Bramwell,  KJ.,  at  Chester, 
the  prosecutrix  ^ye  eyidence  that  the  prisoner 
came  to  a  room  m  an  inn  where  she  was  barmaid 
when  she  was  alone,  committed  a  rape  upon  her, 
and  then  left  the  house,  and  that  an  hour  and 
a  half  afterwards  a  customer  came  in  to  whom 
she  made  a  complaint,  mentioning  the  prisoner's 
name  in  connection  with  it.  It  was  proposed  for  the 
prosecution  to  ask  her  what  she  said  to  the  customer 
and  his  reply.  Bramwell,  L.J.,  said:  "I  shall 
admit  the  conyersation ;  you  giye  eyidence  of  a 
complaint  being  made  and  use  the  name  of  the 
prisoner,  leaying  it  to  the  jury  to  infer  that  the  girl 
said  that  he  haS  committed  the  offence  we  are  now 
trying  him  for ;  I  do  not  see  why  you  should  not 
giye  in  evidence  all  she  said  when  she  did  so 
complain,  leaving  it  to  the  jury  to  judge  of  the  value 
of  such  testimony."  The  girl  then  told  in  minute 
detail  the  particolars  of  all  that  had,  as  she  alleged, 
been  done  to  her  by  the  prisoner  and  the  customer's 
replies  to  her  story.    This  customer  was  also  called. 


and  spoke  again  in  detail  as  to  the  complaint. 
I  am  not  aware  of  any  other  cases  directly 


bearing 


Xn  the  question  before  us.  Many  others  were  dted, 
>{  which  we  have  examined;  but  finding  they 
were  decided  upon  other  principles  of  the  law  of 
evidence  than  that  which  goyems  the  present  case, 
and  that  they  render  no  assistance  to  us  in  our 
consideration  of  it,  we  abstain  from  any  discussion 
or  expression  of  opinion  upon  them. 

After  yery  careful  consideration,  we  have  arrived  at 
the  conclusion  that  we  are  bound  by  no  authority  to 
support  the  exising  usage  of  limiting  evidence  of  the 
complaint  to  the  bare  fact  that  a  complaint  was  made, 
and  that  reason  and  good  sense  are  against  our  doinf 
so.  The  evidence  is  admissible  only  upon  the  groona 
that  it  was  a  complaint  of  that  which  is  charged 
against  the  prisoner,  and  can  be  legitimately  used 
only  for  the  purpose  of  enabling  the  jury  to  judge  for 
themselves  whether  the  conduct  of  the  woman  was 
consistent  with  her  testimony  on  oath  given  in  the 
witness-box — ^negativinf  her  consent  and  afi&rming 
that  the  acts  complained  of  were  asainst  her  will — 
and  in  accordance  with  the  conduct  they  would 
expect  in  a  truthful  woman  under  the  circumstances 
detailed  by  her.  The  jury,  and  they  only,  are  the 
persons  to  be  satisfied  whether  the  woman's  conduct 
was  so  consistent  or  not.  Without  proof  of  her  con- 
dition, demeanour,  and  yerbal  expressions,  all  of 
which  are  of  vital  importance  in  the  consideration  of 
that  question,  how  is  it  possible  for  them  satisfaotorily 
to  determine  it  ?  Is  it  to  be  left  to  the  witness  to 
whom  the  statement  is  made  to  determine  and  rq>ort 
to  the  jury  whetiier  what  the  woman  said  amounted 
to  a  real  complaint  P  And  are  the  jury  bound  to 
accept  the  witaess's  interpretation  of  her  words  as 
binding  upon  them  without  having  the  whole  state- 
ment before  them,  and  without  having  the  power  to 
require  it  to  be  disclosed  to  them,  even  though  they 
may  feel  it  essential  to  enable  them  to  form  a  reliable 
opinion  P  For  it  must  be  borne  in  mind  that  if  sooh 
evidence  is  inadmissible  when  offered  by  the  proseca- 
tion the  jury  cannot  alter  the  rule  of  evidence  and 
make  it  admissible  by  asking  for  it  themselves. 

In  reality,  affirmative  answers  to  such  stereotyped 
questions  as  these :  "  Did  the  prosecutrix  make  a  oom- 
pluntP"  (A  yery  leading  question,  by  the  way.) 
'*  Of  something  done  to  herself  P  "  "  Did  she  menMoa 
a  name  P  "  amount  to  nothing  to  which  any  wei^t 
ought  to  be  attached ;  they  tend  rather  to  embairaas 
thui  assist  a  thoughtful  jury,  for  they  are  consistent 
either  with  there  having  be^  a  complaint  or  no  com- 
plaint of  the  prisoner's  conduct.  To  limit  tbe 
evidence  of  the  complaint  to  such  questions  and 
answers  is  to  ask  the  jury  to  draw  important  infer- 
ences from  imperfect  materials — ^perroot  materisJa 
being  at  hand,  and  in  the  cognizance  of  the 
in  the  box.  In  our  opinion  nothing  on^t 
sarily  to  be  left  to  speculation  or  surmise. 

It  has  been  sometunes  urged  that  to  allow  the  Par- 
ticulars of  the  complaint  would  be  calculated  to 
prejudice  the  interests  of  the  accused,  and  that  the 
jury  would  be  apt  to  treat  the  ccnnplaint  as  evidoDoa 
of  the  facts  complained  of.  Of  course,  if  it  wece  lo 
left  to  the  jury  they  would  naturally  so  treiat  it.  But 
it  never  could  be  legally  so  left,  and  we  think  it  is 
the  duty  of  the  judge  to  impress  upon  the  jury  b 
every  case  that  they  are  not  entitled  to  make  me  of 
the  complaint  as  any  evidence  whatever  of  those  f 
or  for  any  other  purpose  than  that  we  have 
With  such  a  direction  we  think  the  intraest  <rf  an 
innocent  accused  would  be  more  protected  than  tlwy 
are  under  the  present  usage.  For  when  the  wImIs 
statement  is  laid  before  the  jury  they  are  less  Hkoiy 
to  draw  wrong  and  adverse  inferences,  and  may  a 
times  come  to  the  conclusion  that  what  the 
said  amounted  to  no  real  complaint  of  any  < 
committed  by  the  aoonsed.    Moreover,  tlM  ] 
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usage  and  oonsequent  nnoertamty  in  practioe  (for  the 
usage  is  not  oniyersal)  provokes  many  objections  to 
the  evidence  on  the  part  of  the  prisoner's  counsel, 
and  these  are  generally  looked  upon  with  disfavour 
hy  the  jury;  and  the  very  object  of  confining  the 
evidence  of  the  complaint  to  the  few  stereotyped 
questions  we  have  referred  to  is  often  defeated  by  a 
device,  not  to  be  encouraged,  by  which  the  name  of 
tiie  accused,  though  carefully  concealed  as  an  inad- 
missible particular  of  the  complaint,  is  studiously 
revealed  to  the  iury  by  some  such  question  and 
answer  as  the  following :  "  In  consequence  of  that 
complaint  did  you  do  anything  ?  "  '*  Yes,  I  went 
to  the  house  of  the  prisoner's  mother,  where  he  lives, 
and  accused  him."  This  seems  to  us  to  be  an 
objectionable  mode  of  introduoinff  evidence  indirectly 
wmch  if  tendered  directly  woiud  be  inadmissible. 
We  are  aware  that  Pattison,  J.,  is  reported  in  Bex  v. 
Wink,  6  C.  &  P.  397  (1834),  to  have  suggested  that 
such  a  mode  of  obtaining  the  evidence  might  be 
adopted ;  but  we  cannot  help  thinking  that  there 
musik  be  some  inaccuracy  in  the  report,  and  the 
suggestion  did  not  meet  wi^  the  approval  of 
Creswell,  J.,  in  Bex  v.  Oshome,  2  C.  &  K.  624,  nor  of 
Brett,  J.,  in  Reg.  v.  Taylor,  13  Cox.  77  (1875),  nor 
can  we  approve  of  it. 

In  the  result  our  judgment  is  that  the  whole 
statement  of  a  woman  containing  her  alleged  com- 
plaint should,  so  far  as  it  relates  to  the  charge  against 
the  accused,  be  submitted  to  ike  jury  as  a  part  of  the 
case  for  the  prosecution,  and  that  the  evidence  in 
this  case  was  therefore  properly  admitted. 

The  conviction  must  be  affirmed. 

Conviction  affirmed. 

Solicitors  for  the  prisoner,  Williams  &  Son, 
Lincoln. 

Solicitor  for  the  prosecution,  The  Solicitor  to  the 
Treasury. 


(Ennxt  of  Appeal. 
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June  22. 


From  Q.  B.  Div. 

(Lord  Esher,  M.B.,  and 

Eay  and  A.  L.  Smith,  L. JJ. 

WhTTTAEBB  v.   *'  SOABBOBOTiaH   POST  *'    NBWSPAPEB 

Co.  (Limited),  (a.) 

Pradice — Discovery — Interrogatories^Lihel    in   news- 
paper— Oirculaiion  of  newspaper. 

In  an  adion  for  libel  against  the  proprietors  of  a 
newspaper  the  plaintiff  delivered  an  interrogatory  asking 
the  number  of  copies  printed  and  circulated  of  the  issue 
of  the  newspaper  containing  the  alleged  libel.  The  de- 
fendanta  answered  that  a  considerable  number  of  copies 
were  printed  cmd  publisJied. 

Hdd^  that  the  answer  was  sufficient. 

Pamell  v.  Walter,  38  W.  B.  270,  24  Q.  B.  D.  441, 
overruled. 

Appeal  from  an  order  made  by  Collins,  J.,  at 
chambers. 

The  action  was  brought  against  the  defendants,  the 
proprietors  of  the  Scarborough  Post,  for  damages  for 
an  alleged  libel  published  in  their  newspaper.  The 
plaoe  of  trial  was  Leeds. 

Hie  plaintiff  delivered  an  interrogatory  asking  the 
defendants  what  was  the  number  of  copies  printed 
and  dronlated  of  the  issue  of  the  Scarborough  Post 
containing  the  words  complained  of. 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister-at- 
Law. 


The  defendants  answered  that  a  "  considerable 
number  "  of  copies  were  printed  and  published. 

The  indge,  affirming  t^e  master,  nuMle  an  order  for 
a  further  and  better  answer,  but  gave  leave  to 
appeal. 

The  defendants  appealed. 

Mmitague  Lush,  for  the  defendants.— The  judge  at 
chambers  felt  bound  by  the  decision  in  Pamdl  v. 
Walter,  38  W.  R.  270,  24  Q.  B.  D.  441,  to  make  an 
order  for  a  further  answer.  That  case,  however, 
was  wrongly  decided.  It  is  absurd  to  ask  by  an 
interrogatory  as  to  the  circulation  of  the  Times. 
That  case  was  disapproved  in  Bumney  v.  Walter,  40 
W.  B.  174.  Here  the  action  is  to  be  tried  at  Leeds, 
and  the  answer,  even  if  the  interrogatory  required  an 
answer,  is  sufficient. 

Scott  Fox,  for  the  plaintiff. —The  defendants  are 
bound  to  state  approximately  what  the  circulation  of 
the  issue  of  their  newspaper  that  contained  the  libel 
was.  A  Leeds  jury  can  have  no  knowledge  of  the 
circulation  of  the  Scarborough  Post,  a  local  newspaper 
in  a  seaside  watering  place.  An  interrogatory  as  to 
the  circulation  of  the  Times  or  other  well-known 
newspaper  may  be  unreasonable ;  but  the  principle, 
though  wrongly  applied  in  Pamdl  v.  Walter, 
ap^es  in  the  case  of  small  local  newspapers. 

He  referred  to  James  v.  Carr,  7  Times  L.  B.  4. 

Lord  EsHBB,  M.B.— This  is  an  action  of  libel 
against  the  proprietors  of  a  newspaper.  Now  if  a 
libel  is  a  serious  one,  the  jury  will  give  substantial 
damages  though  it  may  be  published  only  a  small 
number  of  times.  If,  on  the  other  hand,  the  jury  are 
of  opinion  that  the  libel  is  of  such  a  character  that 
it  ought  to  be  treated  with  contempt,  though  pub- 
lished very  widely,  they  will  probably  give  con- 
temptuous damages.  lu  Parnell  v.  Walter  inter- 
rogatories as  to  the  circulation  of  the  Times  were 
allowed,  interrogatories  which,  as  Mathew,  J.,  said 
in  Bumney  v.  Walter,  were  frivolous  and  ridiculous. 
It  is  said,  however,  that  a  jury  at  Leeds  will  not  know 
anything  about  the  circulation  of  the  Scarborough 
Post.  But  Scarborough  is  a  large  and  important 
watering  place,  frequented  by  Yorkshire  peopfo.  The 
plaintiff  has  not  ventured  to  swear  that  m  his  belief 
a  jury  at  Leeds  can  know  nothing  about  the  circula- 
tion of  the  Scarborough  Post.  We  cannot  lay  down 
that  in  no  case  can  an  interrogatory  as  to  the  circu- 
lation of  a  newspaper  be  put.  But  if  Pamell  v. 
Walter  is  a  decision  that  such  an  interrogatory  can 
be  put  in  every  case,  even  in  an  action  against  the 
Times  or  other  known  London  or  provincial  news- 
paper, it  is  a  wrong  decision.  The  interrogatory 
there  was  a  frivolous  and  vexatious  one,  and  did  not 
require  an  answer.  The  plaintiff  comes  here  relying 
upon  the  decision  in  Pamell  v.  Walter,  and  asks  for  a 
further  and  better  answer  to  the  interrogatory.  In 
my  opinion  the  answer  is  sufficient. 

Kay,  L.J. — ^I  am  of  the  same  opinion.  The  object 
of  interrogatories  is  to  enable  a  party  to  di^>en8e 
with  the  proof  of  some  fact  which  may  be  admitted, 
or  to  obtain  information  which  the  other  party  alone 
can  give.  How  can  a  further  answer  to  this  inter- 
rogatory be  material?  The  Scarborough  Post  is 
published  at  Scarborough,  and  the  action  is  to  be 
tried  at  Leeds.  The  answer  to  the  interrogatory 
admits  that  a  considerable  number  of  copies  of  the 
newspaper  were  printed  and  published.  It  is  said 
that  a  further  answer  is  necessaiy  to  enable  the  jury 
to  assess  the  damages.  Before  mterrogatories  could 
have  been  administered  at  common  law,  a  plaintiff 
could  not  have  obtained  information  from  the  defen- 
dants about  the  circulation  of  the  newspaper  except 
of  the  vaguest  kind,  such  as  is  given  here.  As  regards 
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the  decision  in  Pamdl  v.  Walter^  the  trial  was  to 
take  place  in  Middlesex  for  the  sole  purpose  of 
assessing  the  damages,  and  it  does  seem  to  me 
impossible  to  say  that  the  jury  in  the  place  where 
that  action  was  to  be  tried  would  not  have  sufficient 
knowledge  of  the  circulation  of  the  Timu  without 
being  told  the  approximate  number  of  the  copies 
printed  and  published.  Therefore  I  should  have  said 
that  no  answer  whatever  would  have  been  material  in 
that  case.  But  I  do  not  say  the  same  of  all  news- 
papers of  merely  local  circulation.  I  can  conceive  a 
CMC  where  a  jury  would  have  the  vaguest  possible 
knowledge  of  the  circulation  of  a  newspaper.  The 
present  case  relates  to  a  Scarborough  newspaper,  and 
the  trial  is  to  take  place  at  Leeds,  and  I  think  that  a 
jury  at  Leeds  will  have  sufficient  knowledge  of  the 
circulation  of  the  newspaper.  But  if  not,  the  answer 
says  that  the  circulation  is  considerable,  and  I  cannot 
conceive  why  any  further  answer  should  be  given. 

A.  L.  Smtth,  L.J. — I  am  of  the  same  opinion.  I 
venture  to  say  that  before  1890,  when  Pamell  v. 
Walter  was  decided,  such  an  interrogatory  as  in  that 
case  was  never  allowed.  With  all  respect  for  the 
learned  judges  who  decided  that  case,  I  cannot 
conceive  a  more  ridiculous  question.  The  plaintiff 
in  an  action  of  libel  against  the  Times  does  not 
require  to  have  the  circulation  of  the  Times  on  a 
particular  day,  and  if  he  got  the  information  he 
would  not  read  it  to  the  jury.  It  is  known  that  the 
circulation  of  the  Times  is  very  great.  In  my  opinion 
Pamell  v.  Walter  was  wrongly  decided.  Speaking 
for  myself,  I  think  that  primd  facie  such  an  inter- 
rogatory as  this  should  not  be  allowed  at  all  in 
actions  of  libel  against  newspapers.  In  my  opinion 
the  judge  at  chambers  shoula  say  that  such  an  inter- 
rogatory is  not  wanted  in  the  case  of  well-known 
newspapers.  In  Rumney  v.  Walter  and  James  v.  Carr 
the  ri^ht  view  was  taken  of  Pamdl  v.  Walter,  and  it 
is  obvious  that  the  court  in  those  cases  would  not 
have  made  the  order  but  for  Pamell  v.  Walter,  The 
real  truth  is  that  damages  in  an  action  of  libel  are 
not  given  for  the  number  of  publications,  but  for  the 
gpravity  of  the  libel.  I  agree  that  there  may  be  a 
publication  of  a  libel  in  a  newspaper  no  one  knows 
anything  about,  and  I  do  not  say  that  the  judge  may 
not  allow  an  interrogatory  in  such  a  case  to  show 
that  the  newspaper  has  some  circulation,  but  such 
cases  are  rare.  Here  the  defendants  say  that  the 
circulation  is  considerable,  and  in  my  judgment  that 
answer  is  more  than  sufficient. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Radford  <k  Frankland, 
for  Birdsall  &  Cross,  Scarborough. 

Solicitors  for  the  defendants,  Iliffe,  Henley,  &  Sweet, 
for  Watts,  Kitching,  db  Do^iner,  Scarborough. 


June  22. 


From  Q.  B.  Div.  \ 

(Lord  Esher,  M.R.,  and  Kay  } 

and  A.  L.  Smith,  L.JJ.)       ) 

Chaddock  v.  British  South  Africa  Co.  (a.) 

Prartice — Discovery — Interrogatories — Company — Leave 
to  inttrrogate  member — Notice  of  application — Ord, 
31,  r.  5. 

Where  a  company  is  a  party  to  an  ctdion,  notice  of  an 
application  for  leave  to  deliver  interrogatories  to  a  mem^ 
her  of  the  company  under  ord,  31,  r.  5,  mast  he  served 
upon  the  member. 


(a.)  Roporfed  by  W.  P.  Barry,   Esq.,  Barrister- 
at-Law. 


Appeal  from  an  order  made  by  Collins,  J.,  at 
chambers. 

The  plaintiff  applied  at  chambers  for  an  order  for 
leave  to  deliver  interroffatories  to  the  defendant 
company,  to  be  answered  oy  Butherfoord  Harris,  the 
secretary  of  the  company  in  South  Africa,  or  for  leave 
to  deliver  interrogatories  to  Butherfoord  Hatrit,  a 
member  of  tLe  defendant  company.  No  notioe  of  tliia 
application  was  served  upon  BEanis.  A  qaestion 
having  arisen  at  chambers  as  to  whether  Harris  had 
resigned  the  office  of  secretiury,  the  judge — affirming 
the  master — ^made  an  order  for  leave  to  deliver  inter- 
rogatories, to  be  answered  by  **the  proper  officer  of 
the  defendant  company,"  and  refused^  to  make  an 
order  for  leave  to  deliver  interrogatories  to  Harris 
personallv  as  a  member  of  the  company,  upon  the 
ground  tnat  he  had  not  been  servea  with  notioe  of 
the  application. 

The  pkdntiff  appealed* 

Arnold  Statham,  for  the  plaintiff. — An  order  should 
be  made  directing  Harris  to  answer  the  intenoga- 
tories,  as  he  knows  more  about  tiiese  matters  than 
anyone  else.  The  plaintiff  is  the  person  to  suggest 
by  whom  the  interrogatories  should  be  answmd. 
If  Harris  has  resigned  the  secretaryship,  he  can  be 
required  to  answer  as  a  member  of  the  company. 
Ord.  31,  r.  5,  does  not  require  notioe  of  the  applica- 
tion to  be  given  to  him,  and  in  Berkeley  v.  Standard 
Discount  Co,,  28  W.  B.  125,  13  Ch.  D.  97,  notioe  of 
the  application  was  not  served  upcm  the  member. 
The  proper  course,  as  adopted  in  that  case,  is  for 
the  member,  if  he  objects  to  the  order,  to  apply  to 
rescind  the  order  giving  leave  to  interrogate  hum. 

Lord  Robert  OecU,  for  the  defendants.— The  order  is 
in  propw  form.  If  Harris  is  still  the  secretary  and  is 
the  *'  proper  officer  "  to  answer  the  interrogatories,  he 
will  have  to  answer.  If  Harris  is  asked  to  answer  as 
a  member  of  the  company,  then  notioe  of  the  appHoa- 
tion  ought  to  be  given  to  him. 

Arnold  StatJuim  replied. 

Lord  EsHER,  M.B.— The  plaintiff,  having  bronght 
an  action  against  the  company,  proposes  to  interro- 
gate Uie  company,  and  for  that  purpose  he  may  asik 
for  an  order  to  deliver  interrogatories  to  any  member 
or  officer  of  the  company.  The  plaintiff  asks  to  inter- 
rogate the  company  through  a  member  or  offioer.  It 
is  a  matter  of  €Usoretion  whether  an  order  for  laav<e  to 
interrogate  shall  be  made.  When  an  implication  is 
made  to  interrogate  a  company  by  its  secretary,  inas- 
much as  it  is  the  secretuy's  duty  to  know  all  the 
affiEurs  of  the  company,  I  do  not  think  that  notioe  of 
the  application  shoula  be  given  to  him.  But  when 
an  application  is  made  to  interrogate  a  oompaay 
through  a  member  of  the  company,  as  the  member 
cannot  be  presumed  to  know  all  about  the  affiaira  of 
the  conmany,  and  may  or  may  not  have  the  remnsite 
knowledge,  and  as  an  order  upon  him  personakly  to 
answer  the  interrogatories  will  put  him  under  ooii- 
siderable  liabilities,  it  is  a  fair  rule  to  lay  down  that 
he  should  have  notioe  of  the  application.  The  order 
may  compel  him  to  undertake  a  long  inquiry,  which 
is  the  business  of  the  secretary,  and  not  of  a  membar ; 
and  therefore  I  think  that  notioe  of  the  app" 
should  be  given  to  the  member.  It  is  a  g[Ood  mle  to 
adopt,  and  the  judge  has  a  right  to  insist  upM  iti 
observance.  The  plaintiff  here  is  insisting  thatBaitiB 
is  still  the  secretaiy  of  the  company  in  »mth  Africa. 
If  he  is  still  secretary,  the  order  will  compel  lum  to 
answer  the  interrogatories.  In  my  opinion  tae  learned 
judge,  in  the  exercise  of  his  discretion,  as  there  was 
a  dispute  whetiier  BEarris  was  still  the  secretary,  mm 
right  in  making  the  order  in  the  form  in  wluoh  he 
made  it.    The  appeal  must  therefore  be  dismisaftl 
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Eat,  L.J. — ^I  am  of  the  same  opinion.  Ord.  31,  r. 
6t  differs  from  section  61  of  the  Oommon  Law  Pro- 
cedure Act,  1854,  in  the  addition  of  the  word 
"member."  The  plaintiff  asks  for  leare  to  deliver 
interrogatories  to  the  company  to  be  answered  by 
Bnihenoord  Harris,  their  secretary  in  South  Africa, 
or  for  leave  to  deliyer  interrogatories  to  Butherf oord 
Harris,  a  member  of  the  company.  As  regards  the 
first  part  of  the  order,  it  does  not  seem  to  me  to  be 
necessary  to  give  notice  of  the  application  to  Harris, 
as  the  application  is  to  deliver  interrogatories  to  the 
defendant  company,  to  be  answered  by  Harris,  the 
secretary.  There  is  a  dispute  whether  Harris  has 
resigned  the  office  of  secretary.  How  can  the  judge 
at  <mambers  decide  that  queHBtion  P  It  seems  to  me 
that  this  order  is  very  carelnlly  drawn — namely,  that 
the  company  should  answer  by  its  proper  officer.  If 
Harris  is  the  secretary,  he  would  seem  to  be  the  most 
proper  officer  to  answer.  But  the  plaintiff  asks  for 
an  order  that  Harris  should  answer,  and  therefore 
the  second  part  of  the  application  was  put  in.  This 
part  of  the  application  is  for  leave  to  deliver  inter- 
rogatories to  Harris,  not  to  the  company,  and  Huris 
wm  have  to  answer  them  in  his  individual  capacity. 
Hiarris  has  not  been  served  with  notice  of  this  appli- 
cation, nor  is  he  represented  before  us.  In  mj 
opinion  be  should  be  served  with  notice  of  the  apph- 
cation.  If  he  were  here,  he  might  say  that  be  Imew 
nothing  of  the  affairs  of  the  company. 

A.  L.  Smith,  L.  J. — I  agree.  The  plaintiff  applies 
to  interrogate  the  companv  by  Hams,  their  secre- 
tary. A  dispute  arose  whether  Harris  is  still  the 
secretary  of  tne  company.  The  judge  at  chambers 
could  not  try  that  issue,  and  so  he  coiSrmed  the  order 
of  the  master,  and  ordered  interrogatories  to  be 
delivered  to  the  company,  to  be  answered  hy  the 
proper  officer  of  the  company.  It  may  be  that  Harris 
is  not  the  proper  person  to  answer.  That  being  so, 
the  plaintiff  asks  for  an  order  upon  Harris  to  answer 
the  interrogatories  p^onally  as  a  member  of  the 
company.  The  objection  taken  to  that  part  of  the 
application  is  that  notice  of  the  application  should  be 
served  upon  him  before  such  an  order  is  made.  In 
my  opinion  that  objection  is  well  founded. 

Appeal  diitnissed. 

Solicitors  for  the  plaintiff,  Jaqties  dk  Co, 

Solicitors    for   the    defendants,     Hollama, 
Coward,  &  Hawksley, 


8on$, 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  Eay  |  June  11,  20. 

and  A.  L.  Smith,  L.JJ.)      j 

Batss  v.  Donaldson,  (a.) 

Landlord  and  tenant — Covenant  not  to  aseign  without 
consent — Consent  not  to  he  unreasonably  withheld — 
Beaaonahle  groundefor  withholding  consent. 

A  lease  granted  by  the  plaintiff* s  predecessor  in  title 
contained  a  covenant  by  the  lessee  not  to  assign  without 
the  written  permission  or  licence  of  the  lessor ^  such  per- 
mission or  licence  not  to  be  unreasonahly  withheld  in  the 
case  of  any  respectable  and  responsible  assignee.  The 
j^intiff,  being  desirous  of  taking  possession  for  himself, 
entered  into  negoUittions  with  the  lessee  for  a  surrender 
of  the  lease.  The  lessee  offered  to  sell  the  lease  for  £400. 
The  plaintiff  did  not  immediately  dose  vnth  this  offer, 
and  in  the  meantime  the  lessee  agreed  to  sell  the  lease  to 

(a.)  Reported  by  F.  G.  Btjckbb,  Bsq.,  Barrister-at- 
Law. 


the  defendant  for  £400.  The  plaintiff,  while  admitting 
that  the  defendant  was  a  respeetaUe  and  responsible 
person,  refused  to  give  his  licence  for  an  cusignment  of 
the  lease  to  him,  on  the  ground  that  he  himself  was 
wiUing  to  give  the  sum  of  £400 /or  the  lease. 

Held,  tliat  this  was  not  a  recuonable  ground  for 
withholding  consent  to  the  assignment. 

Appeal  from  a  judgment  of  Mathew,  J.,  at  the 
trial  of  an  action  without  a  jury. 

The  action  was  brought  by  Sir  Edward  Bates  to 
recover  possession  of  the  premises.  No.  14,  Caven- 
dish-square. A  lease  of  the  premises  had  been 
granted  by  the  plaintiff's  predecessor  in  titie,  W.  A. 
tanford,  to  Airs.  Wilson  lor  a  term  of  fourteen  years 
from  the  29th  of  September,  1888.  The  lease  con- 
tained a  covenant  by  the  lessee  not  to  ''  assign  or 
underlet  the  premises  without  having  first  obtained  a 
written  permission  or  licence  signed  by  the  said 
lessor,  such  permission  or  licence  not  to  l>e  unreason- 
ably withheld  in  the  case  of  any  respectable  and 
responsible  person  who  may  be  the  proposed  assignee 
or  under-tenant.*'  The  lease  also  contained  a  power 
of  re-entry  in  case  of  any  breach  of  covenant  by  the 
lessee. 

In  1895  the  plaintiff,  understanding  that  Mrs. 
Wilson  was  willing  to  sell  the  house,  and  desiring  to 
obtain  possession  for  himself,  entered  into  negotia- 
tions with  her  through  an  agent  for  a  surrender  of 
the  lease  by  her  to  him.  Mrs.  Wilson  offered  to  sell 
the  lease  for  £400,  but  the  plaintiff  did  not 
immediately  dose  with  this  offer.  On  the  7th  of 
February,  1895,  the  agent,  having  obtained  authority 
from  the  plaintiff  to  accept  the  offer,  called  upon  Mrs. 
Wilson  for  that  purpose.  Mrs.  Wilson  had,  however, 
earlier  on  the  same  day  signed  an  agreement  to  sell 
the  lease  to  the  defendant  for  £400. 

The  plaintiff,  on  being  applied  to  for  his  licence  for 
the  assignment  of  the  lease  to  the  defendant,  refused 
to  grant  it.  The  defendant  brought  an  action  against 
Mrs.  Wilson  for  specific  performance  of  her  agreement, 
and,  having  obtamed  a  decree,  went  into  possession. 

The  plaintiff  thereupon  brought  this  action  on  the 
ground  that  there  had  been  a  breach  of  covenant 
which  entitled  him  to  re-enter.  It  was  admitted  by 
the  plaintiff  that  the  defendant  was  a  respectable 
and  responsible  person. 

Mathew,  J.,  gave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

Channell,  Q.C.,  and  C.  A.  Russell  {Sir  Edward 
Clarke,  Q.C.,  with  them),  for  the  plaintiff.— The 
learned  jud^  was  wrong  in  holding  that  the  plaintiff 
withheld  his  licence  unreasonably.  The  wording  of 
the  covenant  shows  that,  even  if  the  proposed 
assignee  is  a  respectable  and  responsible  person,  there 
may  be  a  reasonable  ground  for  refusing  to  consent 
to  tiie  assignment.  The  reasonable  ground  in  this 
case  is  that  the  plaintiff  desired  to  have  the  house  for 
himself,  and  was  willing  to  give  the  same  sum  of 
money  for  the  lease  as  the  proposed  assignee  was 
willing  to  give.  If  the  tenant  had  wished  to  assign 
the  lease  to  her  son  or  to  some  friend,  the  case 
would  have  been  different.  But  it  is  not  unreason- 
able for  the  landlord  to  get  an  advantage  for  himself, 
so  long  as  he  does  not  put  the  tenant  to  any  dis- 
advantage. 

They  cited  Barrow  v.  Isaacs  <b  Son,  39  W.  B.  338, 
[1891J  1  a  B.  417;  Lehmann  v.  M' Arthur,  15  W.  E. 
877,  £.  B.  3  Oh.  App.  496 ;  and  Treloar  v.  Bigge,  22 
W.  E.  848,  L.  B.  9  &.  151. 

Bucknill,  Q.C.,  and  J.  Mulligan,  for  the  defendant. 
—The  plaintiff  withheld  his  assent  unreasonably.  A 
reasonable  ground  for  withholding  assent  under  this 
covenant  must  be  some  objection  eitiier  Mrith  regard 
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COUBT  OF  ApPXAI*. 


to  the  proposed  assignee  himself  or  with  regard  to  his 
probable  use  of  the  premises. 

(htr,  adv.  vuU. 

June  20.— Kay,  L.J.,  read  the  following  judg- 
ment : — ^This  is  an  action  of  ejectment  bv  a  landlord 
to  recover  possession  of  No.  14,  Cavendish-square,  for 
breach  of  covenant  by  the  tenant.    The  covenant  in 

Snestion,  contained  in  a  lease  for  fourteen  years  from 
le  29th  of  S^tember,  1888,  was  not  to  assign  <'  with- 
out having  first  obtained  a  written  permission  or 
licence  signed  by  the  said  lessor,  such  Dermisdon  or 
licence  not  to  be  unreasonably  withhela  in  the  case 
of  any  respectable  and  responsible  person  who  may 
be  the  proposed  assignee."  It  is  plain  on  the  face 
of  that  covenant  that  it  is  not  su£ELoieot  that  the 
proposed  assignee  should  be  a  respectable  and  respon- 
sible person.  The  words  clearly  show  that  the 
landlora  may  nevertheless  have  some  reasonable 
ground  for  refusing  his  consent.  I  shall  not  attempt 
to  give  any  exhaustive  definition  of  what  would  be  m 
every  conceivable  case  an  unreasonable  withholding  of 
permission. 

The  only  question  which  it  is  necessary  to  consider 
is  whether  in  the  circumstances  of  this  case  the  refusal 
was  reasonable  within  the  meaning  of  this  covenant. 
Counsel  admitted,  and  I  agree,  that  if  the  proposed 
assignee  intended  to  use  the  house  for  some  purpose 
to  which  the  landlord  might  reasonablv  object,  though 
such  purpose  was  not  forbidden  by  the  lease  nor  by 
any  rule  of  law,  the  landlord  might  reasonably  refuse 
to  permit  the  assignment.  So  I  riiould  thinlc  there 
might  be  other  reasons,  personal  rather  to  the  land- 
lord than  the  tenant,  which  might  justify  his  refusal 
under  the  terms  of  the  covenant.  In  this  case  the 
plaintiff  bought  the  interest  of  the  original  lessor 
with  the  intention,  he  says,  of  leaving  the  house  to 
his  wife,  if  she  survived  him,  for  herself  and  his 
grandduldren  to  live  in  after  his  death.  With  this 
object  he  negotiated  with  the  lessee,  Mrs.  Wilson,  to 
purdiase  her  interest,  and  his  agent  obtained  Mrs. 
Wilson's  consent  to  sell  her  interest  for  £400.  Not 
havinff  received  any  further  communication  from  the 
plaintiff,  five  days  later  Mrs.  Wilson  agreed  to  sell 
ner  lease  to  the  defendant  Donaldson.  She  did  not 
communicate  her  intention  to  do  this  to  the  plaintiff, 
and  of  course  she  did  not  obtain  his  consent.  She  did 
not  ask  for  it.  She  has  no  reason  for  preferring 
Donaldson  to  the  plaintiff.  All  that  she  wants  is  to 
set  rid  of  the  lease  and  to  get  £400  for  her  interest. 
The  plaintiff  says  that  he  has  idways  been  willing  to 

five  ner  £400,  and  he  admits  that  he  wishes  to  compel 
er  to  sell  it  to  him,  and  that  this  is  the  reason  ^y 
when  an  application  was  made  for  his  written  consent 
after  the  contract  to  sell  to  Donaldson  he  refused  to 
give  it.  It  is  obvious  that  if  the  plaintiff  had  a  right 
to  refuse  his  consent,  that  right  cannot  be  taken  away 
or  affected  by  anything  done  by  the  lessee  before  she 
asked  for  it.  Donal<uon  has  obtained  a  decree  for 
specific  performance  against  her.  That  cannot  alter 
the  rights  of  the  plaintiff  in  any  way.  The  sole 
question  is.  Was  the  plaintiff  unreasonable  in  refusing 
his  consent  at  the  time  when  he  was  asked  to  give  it  r 
As  the  proposed  assignee  in  this  case  is  a  respectable 
and  responsible  person,  the  plaintiff  must  show  a 
strong  reason  for  withholding  his  consent.  Clearly  it 
is  not  sufiBoient  for  him  to  say,  *'  I  want  to  oblige  the 
lessee  to  sdl  to  me."  He  must  at  least  be  able  to 
show  that  at  the  time  when  the  consent  was  refused, 
if  that  was  his  motive,  the  refusal  did  no  harm  to  the 
lessee.  I  cannot  find  that  before  or  at  the  time  when 
the  plaintiff  refused  his  consent  he  had  offered  to  buy 
the  tossee's  interest  for  £400  or  any  sum.  He  does 
not  allege  in  his  pleading  that  he  did  so.  He  does 
not  offer  to  do  so  in  his  pleading.     The  plaintiff  is 


therefore  in  the  position  of  asMrting  simplythAt 
he  is  entitied  to  eject  the  defendants  Mrs.  l^lrai 
and  Donaldson  because  they  have  not  got  hit 
written  permission.  That  is  not  the  contnot.  The 
lessee  had  a  right  to  assign  without  his  permionoa 
if  he  withheld  it  unreasonably.  Was  it  reason- 
able to  refuse  without  making  any  offer  to  buy  for 
himself  ?  If  he  had  answered  the  request  for  per- 
mission by  saying,  "  I  was  in  treaty  with  you  to  Buy. 
and  was  ready  to  give  the  price  you  asked,  and  I  now 
offer  it  to  you,"  the  case  might  have  been  difliarent, 
but  that  at  least  he  ought  to  have  done.  He  did 
nothing  of  the  kind.  On  the  contrary,  his  excuse  for 
refusing  permission  was  that  he  believed  the  purchaser 
intended  to  carry  on  at  the  house  his  buainess  of  a 
picture  dealer,  and  it  was  only  when  this  failed  that 
the  plaintiff  set  up  the  plea  on  which  he  now  relies. 
On  the  whole,  I  am  of  opinion  that  the  refusal  was 
under  the  circumstances  unreasonable,  and  that  this 
appeal  should  be  dismissed. 

A.  L.  Smith,  L.J.,  read  the  following  judgment  :— 
This  is  an  action  of  ejectment  brought  by  Sir  Edward 
Bates  against  Mr.  Donaldson,  and  the  question  is. 
What  is  the  meaning  of  the  phrase  that  '*  permission 
to  assign  shall  notbe  unreasonably  withheld "  in  a 
clause  ma  lease?  In  the  year  1889  Sir  Edward  Bates 
purchased  of  Mr.  Stanford  the  reversion  of  14, 
Cavendish-square,  expectant  upon  the  determinatioa 
of  a  lease  theretofore  granted  to  Mrs.  WHson 
which  expires  in  1902.  In  the  year  1895  Sir  Edward 
became  desirous  of  obtaining  possession  of  these 
premises,  and  through  an  agent  negotiated  with  Mrs. 
Wilson  for  the  surrender  by  her  to  him  of  her  lease. 
Mrs.  Wilson  asked  £400  for  her  unexpired  term. 
The  agent  was  not  authorized  by  Sir  Edward  Bates 
to  accept  this  offer,  and  some  days  elapsed  before  he 
obtained  authori^  from  Sir  Edward  to  agree  to  paj 
this  amount  to  Mrs.  Wilson.  In  the  meantime  she* 
having  no  contract  with  Sir  Edward  that  he  would 
give  what  she  asked,  on  the  7th  of  February,  lCb95, 
entered  into  a  contract  with  Mr.  Donaldson  to  assign 
to  him  the  residue  of  her  term  for  £400.  Sir  Edward, 
as  it  turns  out,  would  have  given  Mrs.  Wilson  the 
£400  which  she  asked,  but  when  she  contracted  with 
Mr.  Donaldson  she  did  not  know  this.  It  is  now 
admitted  that  Mr.  Donaldson  is  in  every  way  & 
respectable  and  responsible  person,  and  that  m> 
objection  can  be  m»ie  to  him  personally,  nor  is  it 
suggested  that  he  is  about  to  use  14,  Caven£sh-square, 
in  any  improper  or  undesirable  manner. 

On  the  Utii  of  February,  1895,  application  was 
made  to  Sir  Edward  Bates  for  his  licence  to  assign  to 
Mr.  Donaldson,  and  Sir  Edward  took  exertion  to 
Mr.  Donaldson  as  an  assignee,  and  ultimately  on  the 
28th  of  February,  1895,  declined  to  give  his  assent. 
It  must  now,  however,  be  taken  that  the  sole  reason 
he  had  for  refusing  his  assent  was  because  he  wanted 
possession  of  the  house  himself,  and  he  now  sedn  to 
eject  Mr.  Donaldson,  who  has  entered  into  possosrioo 
of  the  house,  upon  the  ground  that  the  following 
covenant  in  the  lease  to  Mrs.  Wilson  has  not  been 
complied  with  bv  her.  It  is  this :  "  That  the  lessee 
shall  not  nor  will  assign  or  underlet  the  demised 
premises  for  the  whole  or  any  part  of  the  tenn  hereby 
granted  witiiout  having  first  obtained  a  written  per- 
mission or  licence  signed  by  the  lessor,  such  permis- 
sion or  licence  not  to  be  unreasonably  withhela  in  the 
case  of  any  respectable  and  responsible  person  who 
may  be  the  proposed  assignee  or  unaer-tenanL** 
There  is  in  the  lease  a  power  to  re-enter  in  case  of 
breach  of  any  of  the  covenants  therein.  It  will  be 
seen  that  it  is  only  when  a  respectable  and  reqKA- 
sible  person  is  proposed  as  assi^ee  or  under-tenaiit 
that  this  dause — as  to  the  permission  not  being  on* 
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leASonablY  withheld— oomes  into  play.  If  the  person 
proDOsed  be  not  a  resoectable  and  responsible  person, 
the  lessor  has  an  absolute  right  to  refuse  permission  ; 
if » however,  the  person  proposed  be  respectable  and 
responsibley  then  the  lessor  cannot  unreasonably 
witnhold  his  permiBsion.  Thia  stipulation  as  to  the 
permission  not  being  unreasonably  witUield  (if  a 
respectable  and  responsible  person  is  obtained)  releases 
the  lessee  from  the  covenant  not  to  assign  without 
permission  if  the  permission  is  unreasonably  with* 
held,  and  this  was  so  held  in  Treloar  ▼.  Bigge. 

Now,  what  is  an  unreasonable  withhol<mig  of  per- 
missiou  within  the  meaning  of  this  clause  r  It  is 
conceded  by  Mr.  ChanneU,  who  appeared  for  Sir 
Edward  Bates,  that  if  a  tenant  was  desirous  of 
assiffning  to  a  friend,  it  would  be  unreasonable  for 
the  lessor  to  withhold  his  assent  for  the  purpose  of 
breaking  the  lease ;  but,  it  wassaid,  if  it  was  not  toa 
friend,  but  to  a  stranger,  and  the  lessor  was  willing 
to  pay  what  the  lessee  wanted  and  as  much  as  he 
oomd  ffet  from  a  stranger,  it  was  not  unreasonable 
to  witnhold  his  assent  in  order,  if  possible,  to  break 
the  lease,  if  he  wanted  the  premises  for  himself.  This 
is  not  my  reading  of  the  clause.  It  is  admitted  that 
there  is  no  case  in  the  books  which  covers  the  pre- 
sent. Now,  when  the  lessor  granted  the  lease  he 
parted  with  his  interest  in  the  premises  for  the  entire 
term.  The  tenant  during  that  term  can  assign  to 
any  respectable  and  responsible  assignee,  in  which 
case  the  lessor  is  bound  not  to  unreasonably  withhold 
his  permission.  It  is  not,  in  my  opinion,  the  true 
reading  of  this  clause  that  the  permission  can  be  with- 
held in  order  to  enable  the  lessor  to  regain  possession 
of  the  premises  before  the  termination  of  the  term. 
This  dause  was  inserted,  in  my  judgment,  cUw  intuitu 
altogether,  and  in  order  to  protect  the  lessor  from 
having  his  premises  used  or  occupied  in  an  undesir- 
able way  or  by  an  undesirable  temmt  or  assignee,  and 
not  in  order  to  enable  the  lessor  to,  if  possible,  coerce 
a  tenant  to  surrender  the  term  so  thai  the  lessor 
might  obtain  possession  of  the  premises,  which  was 
the  reason  why  in  the  present  case  the  assent  was 
withheld.  For  these  reasons  I  think  that  Mathew, 
J.,  came  to  a  right  conclusion,  and  that  tiiis  appeal 
must  be  dismissed  with  costs.  The  Master  of  the 
Bolls  agrees  with  the  judgments  which  have  been 
delivered. 

Appeal  dismissed. 

SoHoitors  for  the  plaintiff,   Witham,  Roskelly  Mun- 
iter,  db  Weld. 

SoUoitors  for  the  defendant,  Norrie  &  Norria, 
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In  re  Lttgab. 
Walkeb  V,  Lttpton.  (a.) 

Married  woman — BetUement — Poet'^uptial  eettlement — 
Covenant  to  $eUle  after-acquirtd  property — Beal  estate 
at  law  or  in  equity — Mistake — Rdie/in  court  of  equity 
—Fines  and  Becoveriee  Ad,  1833  (3  <£;  4  Will.  4,  c. 
74),  ss.  1,  77—"  Future  intereaU  '^^Malins'  Act  (20 
(A  21  Vict.  c.  57),  «.  1 — Power  of  Divorce  Court  to  vary 
settlemente — Divorce  and  Matrimonial  Causes  Acts  (20 
d:  21  Vict.  c.  85,  s.  45,  and  22  <£;  23  Vict.  c.  61,  s.  5). 

(a.)  Beported  by  Abthtte  Mobtok,  Esq.,  Barris- 
ter-at-Law. 


In  1877  a  married  woman  by  a  deed,  separately 
acknowledged  by  her,  covenanted  to  settle  cmy  real  and 
personal  property  which  might  thereafter  be  devised  or 
bequeatJ^ed  or  descend  or  devolve  to  or  upon  her. 

Held,  that  such  covenant  was  void  cbs  to  both  classes  of 
property,  for  section  77  of  the  Fines  and  Recoveries  Act 
did  not  apply  to  thai  which  at  the  date  of  the  deed  of 
covenant  was  a  mere  possibility  or  expectation  at  some 
future  time  of  an  estate  or  interest  in  land  ;  and  McUins* 
Act  (20  (A  21  Vict.  c.  57)  did  not  apply  to  a  mere 
expectaney  in  personal  estate;  the  words  in  that  Act, 
** every  future  interest**  meaning  an  interest  to  which 
the  married  woman  at  the  date  of  the  disposing  deed  has 
some  existing  title  at  law  or  in  equity. 

Where,  on  the  2^th  of  April,  1894,  a  decree  was  made 
by  the  Divorce  Court  for  the  variation  of  a  marriage 
settlement  by  reason  of  the  divorce  of  the  wife  for 
adultery,  and  such  decree  proceeded  upon  a  common 
mistake  of  both  the  husband  and  wife  as  to  whcU  pro^ 
perty  of  t?^  wife  was  comprised  in  the  settlement ; 

Held,  that  a  court  of  equity  could  grant  relief  to  the 
divorced  wife  in  respect  of  such  mistake,  but  would  only 
do  so  upon  her  undertaking  to  consent  that  any  applica^ 
tion  to  the  Divorce  Court  under  section  45  of  the  Divorce 
Act,  1857  for  a  further  settlement  upon  the  husband  and 
child  of  the  marriage,  should  be  dealt  with  in  all  respects 
as  if  it  had  been  made  before  the  2^th  of  April,  1894, 
and  was  T)eing  considered  by  tJie  court  on  thai  day. 

The  plaintiff,  Georgiana  Augusta  Eonarski,  was 
married  to  the  defendant  Waldegrave  Charles  Feam 
EeU  on  the  6th  of  May,  1873.  There  was  issue  of 
the  said  marriage  one  child  only — t.e.,  the  defendant 
Vernon  EeU,  who  attained  his  majority  in  1894.  No 
settlement  or  agreement  for  a  settlement  was  made 
before  or  upon  the  said  marriage.  By  a  post-nuptial 
BetUement  acknowledged  by  Mrs.  EeU  in  accordance 
wiUi  the  requirements  of  the  Fines  and  Beooveries 
Act,  dated  the  12th  of  June,  1877,  and  made  between 
the  defendant  W.  EeU  and  the  plaintiff,  then  his 
wife,  of  the  one  part,  and  George  Lucas  and  8.  P.  L| 
Eonarski  (the  trustees  of  the  settlement)  of  the  other 
part,  the  plaintiff  settled  upon  the  trusts  therein  men- 
tioned (the  same  bdng  trusts  of  the  usual  nature)  her 
share  in  the  residuary  personal  estate  of  her  unde, 
James  Lucas,  deceased.  The  plaintiff  further  cove- 
nanted to  bring  into  settlement  any  real  or  personal 
estate  of  the  value  of  £500  or  upwards  from  any  one 
source,  which  should  be  devised  or  bequeathed  or 
descend  to  or  devolve  upon  or  vest  in  the  plaintiff  or 
in  the  defendant  W.  Eell  in  her  right. 

At  the  date  of  the  said  post-nuptial  settlement  the 
only  property  to  which  the  plaintiff  was  entitled  was 
the  foUowing— that  is  to  say,  (1)  an  absolute  interest 
as  one  of  his  next  of  kin  in  a  share  of  the  personal 
estate  of  the  said  James  Lucas  (who  died  on  &e  19th 
of  April,  1874),  such  share  being  then  believed  to  be 
one-fifteenth,  but  ultimately  turning  out  to  be  two 
for<7-fifUis ;  (2)  an  interest  under  an  appointment 
made  l^  the  wiU  of  Harriet  F.  Eonarski  (who 
died  in  1871),  the  plaintiff's  mother,  in  certain  per- 
sonal estate  then  in  court  in  a  suit  Lucas  v.  Lucas, 
such  interest  being  contingent  on  the  plaintiff  sur- 
viving the  expiration  of  twenty  years  from  the  24th 
of  April,  1871,  or  previously  dying  leaving  issue 
then  surviving,  but  as  to  one  moiety  of  such  intelest 
subject  to  a  preceding  Hfe  interest  therein  vested  in 
Samuel  Eonarski,  the  father  of  the  plaintiff;  (3)  an 
interest  under  the  marriage  settlement  of  her  father 
and  mother,  dated  the  243i  of  April,  1840,  and  under 
an  appointment  in  execution  of  a  power  contained  in 
that  settlement  made  by  her  mother's  wiU  in  certain 
personal  estate  comprised  in  such  settlement,  subject 
to  a  preceding  life  interest  therein  vested  in  her 
father;  (4)  an  absolute  interest  in  real  and  personal 


662 


THE  WEEKLY  REPORTER.       [Aiig.i«.i»6.i      VoLXLlV. 


High  Ooubt. 


Allgabdv.  Walker. 


HlOH  GOUBT. 


estate  under  the  will  of  Qeorse  Luoas,  who  died  on 
the  7th  of  June,  1890;  (5)  Sie  one-fourth  share  of 
her  father's  real  and  personal  estate  on  his  death 
intestate  in  January,  1893. 

Of  the  original  trustees  of  the  settlement  of  1877, 
8.  P.  L.  Eonarski  died  on  the  11th  of  December,  1887, 
and  Qeorffe  Laoas  died  on  the  7th  of  June,  1890 ;  and 
by  an  indenture,  dated  the  8th  of  May,  1891,  the 
defendants  0.  W.  Murray  and  Thomas  Lupton  were 
duly  appointed  new  trustees  of  the  said  settlement 
jointly  with  the  defendant  E.  L.  Walker. 

On  the  drd  of  May,  1893,  a  deoree  nisi  was  made  by 
the  DiToroe  Court  for  the  dissolution  of  the  marriage 
between  the  plaintiff  and  the  defendant  Waldegraye 
Kell.    Suoh  decree  nisi  was  made  upon  the  petition 
of  the  defendant  Waldegraye  Kell,  by  reason  of  the 
adultery  of  the  plaintiff  with  James  Alloard.     The 
deoree  nisi  was  made  absolute  on  the  13th  of  Novem- 
ber, 1893.  On  the  18th  of  November,  1893,  the  plain- 
tiff married  James  Alloard,  whose  wife  she  now  is. 
No  settlement  or  agreement  for  a  settlement  was  made 
before  or  upon  such  marriage.  On  the  5th  of  December, 
1893,    the  defendant  Waldegraye  Kell  presented  a 
petition  in  the  said  divorce  proceedings  praying  that 
the  settlement  of  the  12th  of  June,  1877,  might  be 
varied  in  manner  therein  mentioned.     It  set  out  in 
paragraph  6  thereof  the  fundte  then  alleged  to  be 
subject  to  the  trusts  of  the  settlement,  including  a 
sum  of  £4,344  Consols  which  had  come  to  the  hands 
of  the  trustees  after  the  deoree  nisi  had  been  made. 
Paragraphs  7,  8,  and  9  set  out  certain  funds  which 
had  not  then  oome  to  the  hands  of  the  trustees,  but 
which  Mrs.  Kell  was  entitled  to ;  and  in  paragraph  10 
it  was  stated  that  *<the  funds,  shares,  and  interests 
mentioned  in  paragraphs  7,  8,  and  9  hereof  will  be 
subject  to  the  trusts  of  the  said  indenture  of  settle- 
ment of  the  12th  of  June,  1877."    Mrs.  KeU,  then 
Mrs.  Allcard,  put  in  an  answer  to  the  petition,  and  she 
thereby  either  expressly  admitted  or  at  all  events  did 
not  dispute  the  allegations  in  the  petition  as  to  the 
property  subject  to  the  trusts  of  the  settlement,  and 
m  particular  paragraph  10  was  not  disputed.     The 
petition  was  referred  to  the  registrar  for  report,  and 
m  the  proceedings  before  the  registrar  Mrs.  Kell 
brought  in  certain  proposed  terms  of  settlement  which 
were  by  the  consent  of  all  parties  embodied  in  the 
report  of  the  registrar  dated  the  24th  of  April,  1894. 
Suoh  report  stated  (inter  alia)  that  the  income  arising 
from  the  funds  then  subject  to  the  trusts  of  the  said 
settlement  of  the  12th  of  Jane,  1877,  amounted  to 
about  £820  per  annum,  and  that  with  the  consent  of 
the  petitioner  and  the  respondent  it  was  proposed 
that  the  court  should  order  that  the  trustees  or  trustee 
for  the  time  being  of  the  said  settlement  riioidd  out 
of  the  income  arising  from  the  trust  funds  comprised 
therein  during  the  joint  lives  of  Mr.  and  Mrs.  Kell 
pay  to  Mr.  Kell  £300  per  annum,  and  to  their  only 
son.  Yemen  Kell,  £150  per  annum  from  the  10th  of 
Julv,  1894,  and  on  the  death  of  either  Mr.  or  Mrs. 
Kell,  and  during  the  lifetime  of  the  survivor  pay  to 
the  said  Yemen  Kell  £300  per  annum  in  lieu  of  the 
said  sum  of  £150  per  annum.  The  registrar  expressly 
reported  that  the  said  Yemon  KeU  was  not  separately 
represented  on  that  application,  but  that  it  did  not 
apj>ear  that  on  the  whole  his  interests  under  tiie  settle- 
ment of  the  12th  of  June,  1877,  would  be  prejudicially 
aflisoted.    An  order  varying  the  settlement  in  accord- 
ance with  the  report  was  made  on  the  24th  of  April, 
1894.    At  the  date  of  the  decree  nisi  sums  amounting 
in  round  figures  to  £25,000  had  been  paid  to  the 
trustees  of  the  settlement  in  respect  of  interests  of  the 
plaintiff  which  at  that  date  were  vested  in  possession 
m  her  or  in  Mr.  KeU  in  her  right.    Between  the  dates 
of   the   decree  nisi  and   the  decree  absolute  sums 
amountbg  in  round  figures  to  £6,000  wero  also  paid  I 


to  them.  Sums  amounting  to  about  £18,500  were 
stiU  payaUe  in  respect  of  the  plaintiff's  intecests  in 
the  estates  of  her  father  and  James  and  Gteorse  Looas. 

The  writ  in  this  action  was  issued  on  the  2nd  of  MAy, 
1895,  and  the  plaintiff  thereby  claimed  declarations  to 
the  following  effect :  (1)  That  aU  the  funds  traoysferred 
to  the  trustees  of  the  settlement  subsequent  to  the 
date  of  the  decree  nisi  were  the  absolute  property  of 
the  plaintiff;  (2)  that  the  share  of  the  plamtiff  in  the 
real  estate  of  her  father  was  not  subject  to  or  affSscted 
by  the  settlement ;  and  (3)  that  aU  the  funds  which 
had  not  yet  come  to  the  hands  of  the  trustees  of  the 
settlement  in  respect  of  the  plaintiff's  interests  in  the 
personal  estates  of  her  father  and  James  and  George 
Lucas  were  not  subject  to  or  affected  by  the  settle- 
ment. 

No  question  was  raised  as  to  the  sums,  amounting 
to  £25,000,  which  came  to  the  hands  of  the  trustees 
before  the  date  of  the  decree  nisi,  and  it  waa  fartlrar 
admitted  by  counsel  for  the  plaintiff  that  in  the 
event  of  the  plaintiff's  claim  to  the  other  funds 
proving  succes^hil  die  was  bound  to  elect,  and  that 
m  the  event  of  her  electing  to  take  adversely  to  the 
settlement  (as  was  her  intention)  the  surplus  income 
of  the  £25,000  admitted  to  be  e£fectnaUy  settled, 
after  providing  for  the  annual  sums  of  £300  and  £150 
directed  to  be  paid  to  Mr.  KeU  and  his  s<m  by  the 
order  of  the  24th  of  April,  1894,  ought  to  be  applied 
to  make  good  what  may  be  lost  by  any  pitfties 
disappointed  by  the  plaintiff's  election.  On  behalf  of 
Mr.  J&eU  and  his  son  it  was  admitted  by  tiieir  counsel 
that  down  to  the  8th  of  April,  1895,  aU  parties  pro- 
ceeded on  the  footing  that  the  settlement  of  12tli  of 
June,  1877,  was  bindmg  on  the  plaintiff. 

Cozens-'ffardy,  Q,  0, ,  and  Ashworth  James,  for  plaintiff!. 
—At  the  date  of  the  settlement  (1877)  the  plaintiff  was 
a  married  woman ;  therefore  she  could  not  bind  her 
property  b^  contract,  nor  oould  she  convey  or  assign 
mtorest  wmch  she  then  had  either  in  possession  or 
reversion.  The  dissolution  of  the  mamage  between 
her  and  her  husband  dates  from  the  deoree  nm,  not 
from  the  final  decree :  Wilkinson  v.  Gibson,  15  W.  B. 
983,  L.  B.  4  Eq.  162.  The  distinction  between  the 
decree  nisi  and  the  decree  abscdute  is  deariy  laid 
down  in  Prole  T.Soady,  16  W.  E.  445,  L.  B.  3Gh.App. 
220.  The  effect  of  these  two  cases  is  to  prove  that  tha 
settlement  is  a  nuUity  excepting  so  far  as  regards  the 
property  reduced  into  possession  before  the  decree 
nisi.  This  contract,  then,  was  a  void  contract,  not  a 
voidable  one,  consequently  it  was  not  capable  of 
being  ratified.  In  order  to  bind  the  plaintiff's  pro- 
perty a  new  settlement  was  required,  and  the  re- 
settlement made  by  order  of  the  Divorce  Court  is  not 
a  new  settlement.  There  was  nothing  in  the  divorce 
proceedings  which  could  bind  the  plamtiff  by  way  of 
estoppel,  and  there  has  been  no  compromise  of  a 
doubtful  right.  With  respect  to  the  funds  paid  to 
the  trustees  since  the  decree  nisi,  they  hola  tiiem 
in  trust  for  the  plaintiff.  The  plaintiff  has  the 
right  to  intercept  aU  funds  which  have  not  yet 
roftched  the  hands  of  the  trustees.  She  must 
elect  whether  she  wiU  affirm  or  repudiate  the  settle- 
ment so  &tf  as  funds  reduced  into  possession  pre- 
vious to  the  deoree  nisi  are  concerned.  There  was 
no  reduction  into  possession  of  her  interest  under 
George  Lucas'  wiU,  although  his  executor  was  one  of 
the  trustees  of  the  settlement :  Baker  v.  ffaU,  12  Tes. 
497  ;   Wall  v.  Tomlinson,  16  Ves.  413. 

Oraham  Hastings,   Q.C.,  and  H.  Terrell^  for  the 
trustees  of  the  settlement. 

Bucklev,  Q.C.,  and  A.  a  B»  Terrdl,  iot  Waldegiaft 
Kell  andf  his  son  Yemon. — It  is  neoessarr  to  cc 
what  power  the  wife  had  inlaw  to  deal  witii  her  i 
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kinds  of  proDerty.    Uoon  her  father's  intestacy  she 
became  entitled  to  lana  as  well  as  personal  property, 
•nd  under  George  Lucas'  will  to  the  proceeds  of  the 
sale  of  real  estate.    This  entails  a  consideration  of  the 
Fines  and  Beooveries  Act.     Section  77  of  that  Act 
enables  a  married  woman  to  dispose  of  lands  of  any 
tenure,  and  also  any  estate  which  she  or  her  husband 
in  her  right  may  have  in  any  lands  of  any  tenure. 
The  definitions  given  in  the  Act  of  tbe  words  '*  land 
and  estate  "  were  designed  to  indude  every  possible 
description  of  real  estate  or  interest  in  real  estate : 
Briggs  v.  Chamberlain,  11  Hare,  69  (see  Woods,  Y.C, 
at  p  74).    The  personal  estate  of  the  wife  was  bound 
by  Malins'  Act  (see  sections  1  &  2).     The  words 
''future  interests^'  in  section  2  is  to  be  contrasted 
with  the  words  **  reversionary  interests,"  and  includes 
everything  to  which  you  are  not  entitled  at  present. 
They  mean  not  onl^  interests  which  are  « future" 
as   r^ards   the   enjoyment   thereof,    but    also    as 
regards  the  right  and  title  thereto.      Whatever  a 
mairied  woman  does  under  the  Act  she  does  as  effect- 
ually as  if  she  were  a  feme  boU,  and  a  disposition 
under  the  Act  will  bind  property  if  when  you  come 
to  select  you  can  identify  it :   Tailhy  v.  The  Official 
Beceiver,  37  W.  B.  513,  13  App.  C,  623.    As  to  the 
meaning  of  the  word  **  dispose,"  see  Pride  v.  Bubb, 
20  W.  K.  220,  L.  B.  7  Ch.  App.  64 ;  Crofts  v.  Middle- 
toft,  4  W.  B.  439,  8  De  G.  M.  &  G.  192  (at  p.  212). 
As  to  the  meaning  of  ''disposition,"  see  (hrter  v. 
Carter,  ante,  p.  73,   [1896]  1  Ch.  62.      Disposition, 
under  the  l^es  and  Beooveries  Act  and  Malms*  Act, 
is  satisfied  by  what  the  wife  did  here.    With  respect 
to  the  money  received  by  the  trustees  since  the  decree 
nisi,  she  cannot  now  recover  them.    Prole  v.  Soady 
is  not  in  point,  as  in  that    case   no   money  was 
actually  received.    In  Wilkin$on  v.  Oibeon  the  fund 
was  not  settled  at  all.  Here  there  is  a  settlement,  and 
the  funds  were  not  paid  to  the  trustees  under  a 
mistake.     At  any  rate,  if  they  were  paid  under  a 
mistake,  it  was  a  mistake  of  law  and  the  wife  cannot 
recover  them :  Bate  v.  Hooper,  3  W.  B.  639,  6  De  G. 
M.  &  G.  338;  Skyring  v.  Greenwood,  4  B.  &  Or.  281. 
If  we  are  wrong  on  these  points,  we  contend  that 
there  has  been  a  new  settlement.    Mr.  Kell  filed  a 
petition  to  vary  the  post-nuptial  settlement  of  1877. 
That  was  compromised,  and  the  result  was  a  new 
settlement  made  by  order  of  tiie  Divorce  Court,  the 
terms  thereof  being  agreed  between  the  parties.    The 
Divorce  Court  gets  its  power  to  deal  with  these  funds 
from  the  Matrimonial  Causes  Act,  1857  (20  &  21  Vict. 
0.  85),  s.  45,  and  the  Matrimonial  Causes  Act,  1859 
(22  &  23  Vict.  c.  61),  s.  5 ;  see  Milne  v.  Milne  & 
FwoUr,  19  W.  B.  1118,  2  P.  &  D.  295.      [Stirlino, 
J.,  referred  to  Benyon  v.  Benyon,  15  P.  &  D.  54,  38 
W.  B.  Dig.  71.] 

Coxens'ffardy,  Q,C.,  in  reply. — ^The  Fines  and  Be- 
ooveries Act  does  not  apply.  She,  being  a  married 
woman,  had  no  power  to  contract,  but  only  to  dis- 
pose, and  she  haa  no  real  estate  at  the  date  of  the 
settlement.  MaUns'  Act  does  not  applv  to  funds  in 
possession,  nor  to  future  interests  wnicn  arose  under 
mstroments  executed  prior  to  the  date  of  the  Act. 
Neither  does  it  apply  to  interests  arising  under  in- 
testacies* There  is  no  g^eral  power  in,  nor  was  it 
the  object  of,  the  Act  to  enable  a  married  woman  to 
Und  mere  expectancies  of  interests.  Again,  there  is 
no  consideration  for  the  settlement.  That,  however, 
is  not  of  any^  consequence,  as  she  had  no  power  to 
make  it*  This  is  not  an  action  to  recover  a  debt,  but 
to  recover  specific  property  received  under  a  mistake. 
There  is  no  difference  between  a  mistake  of  fact  and 
a  mistake  of  law  so  long  as  the  interests  of  third 
parties  are  not  affected  l  Hvddersfldd  Banking  Co,  v. 
Henry  Lister  ifc  Bon,  48  W.  B.  567,  [1895]  2  Oh.  273; 


Cooper  V.  Phibbs,  15  W.  B.  1049,  L.  B.  2  H.  L.  149 ; 
Jones  V.  Clifford,  24  W.  B.  979,  3  Ch.  D.  779.  The 
trustees  admit  that  they  hold  these  funds  as  trustees, 
and  the  plaintiff  says  that  they  hold  them  as  trustees 
for  her.  There  was  no  new  setUement  or  compromise. 
The  order  of  the  24th  of  April,  1894,  was  the  operative 
thin^.  The  plaintiff  does  not  object  to  a  further 
application  to  the  Divorce  Division,  and  will  not  raise 
any  question  of  jurisdiction. 

Buckley,  Q,C, — The  mistake  here  was  a  mistake  of 
law,  not  a  mistake  of  fact,  and  ignorantia  juris  non 
eaccusat.  The  cases  cited  by  Mr.  Cozens-Hardy  were 
mistakes  of  fact,  not  of  law. 

SiiBLiNa,  J.,  stated  the  facts  as  above  set  out,  and 
continued: — ^This  settlement  was  not  made  in  pur- 
suance of  any  ante-nuptial  contract.  Whatever  bind- 
ing effect  it  has  must  be  derived  either  from  the  Fines 
and  Beooveries  Act  or  from  Malins'  Act.  First,  as  to 
the  Fines  and  Becoveries  Act.  The  plaintiff  was  not 
entitled  to  any  real  estate  at  the  date  of  the  settle- 
ment, but  she  did  become  so  entitled  on  the  death  of 
her  fatiier  in  1893.  Is  this  real  estate  bound  by  the 
covenant  to  settle  after-acquired  property?  The 
Fines  and  Becoveries  Act  only  enables  a  married 
woman  to  settle  an  estate  at  law  or  in  equity  in  real 
estate ;  and  I  do  not  think  in  1877,  when  this  post- 
nuptial settlement  was  made,  that  the  plaintiff's 
interest  in  her  father's  estate  could  be  so  described. 
She  had  at  the  best  but  an  expectation  that  at  some 
future  time  she  might  become  entitied  to  some  estate 
or  interest  therein.  Next,  as  to  Malins'  Act,  which 
enables  a  married  woman  to  dispose  of  property  to 
which  she  may  be  entitled  under  any  instrument  made 
after  the  31st  of  December,  1857.  Of  the  five  interests 
(specifically  mentioned  above)  of  the  plaintiff,  the  first 
and  fifth  arose  under  intestacies,  while  the  second  and 
third  arose  under  instruments  xnade  before  the  31st  of 
December,  1857.  Consequently  none  of  these  four 
interests  coidd  be  dispos^  of  under  this  Act.  Tbe 
fourth  interest  arose  under  the  will  of  (George  Lucas, 
dated  the  23rd  of  May,  1890 ;  and  it  is  contended  this 
is  a  ''future  interest"  within  the  meaning  of  the 
statute.  I  am  of  opinion  that  it  is  not ;  but  merely  a 
possibility  or  expectation  of  interest,  and  not  an 
"  interest "  either  at  law  or  in  equity,  nor  a  **  future 
interest"  within  the  meaning  of  the  Act,  which  I 
think  contemplated  a  future  vested  interest :  Davis  v. 
Angel,  10  W.  B.  722,  4  De  G.  F.  &  J.  524,  and  Be 
Parsons,  38  W.  B.  712,  45  Ch.  D.  51,  57. 

Therefore  I  think  that  so  far  as  the  plaintiff  is  con- 
cerned the  settiement  of  the  12th  of  June,  1877,  and 
the  covenant  to  settie  after-acquired  property  are 
void,  and  not  merelv  voidable,  and  therefore  mcapable 
of  being  simply  affirmed  by  the  plaintiff  when  she 
ceased  to  be  under  disability.  It  is  said  that  the  pro- 
ceedings in  the  Divorce  Court  for  a  re-settlement 
amount  to  the  making  of  a  new  settiement,  and  that 
she,  so  far  as  her  property  was  concerned,  being  then 
in  the  position  of  a /erne  sole,  is  bound  by  that  settie- 
ment. Now  the  re-settiement  was  made  on  the 
assumption  by  all  parties,  that  the  funds  speci- 
fied above  were  or  would  be  subject  to  the  trusts 
of  the  settiement  of  1877.  I  think  that  assumption 
was  incorrect.  It  is  said,  however,  that  this  was  a 
mistake  of  law,  and  that  relief  cannot  be  given  in 
respect  of  it.  In  my  opinion  this  is  not  so.  The 
maxim  ignorantia  juris  haud  excusat  is  used  in  respect 
of  the  ordinary  law  of  the  land,  not  of  a  "  private 
right,"  and  here  the  mistake  was  one  which  related 
to  the  existing  rights  and  interests  of  private  indi- 
viduals: Cooper  V.  Phibbs.  Moreover,  it  was  laid 
down  by  Tomer,  L.J.,  in  Stone  v.  Godfrey,  5  De  G. 
M.  &  G.  90,  2  W.  B.  Dig.  12,  that  "  this  court  has 
power  to  relieve  against  mistakes  at  law  as  well  as 
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against  miatakes  of  fact,"  and  this  was  again  recog- 
nized in  Boqere  y.  Ingham,  25  W.  B.  338,  3  Oh.  D.  351. 
The  mistake  was  made  on  the  occasion  of  the 
Divorce  Court  dealing  with  the  petition  to  vary  the 
existing  settlement.  The  power  of  that  court  so  to 
deal  is  derived  from  the  Divorce  and  Matrimonial 
Causes  Act  of  1859  (section  5),  but  such  powers  only 
apply  to  "  property  settled  "  on  the  marriage  or  prior 
to  the  divorce  of  me  parties.  Now  the  oraer  of  the 
Divorce  Court  was  made  on  the  assumption  that  all 
the  plaintiff's  property  was  subject  to  the  tarusts  of 
the  settlement  of  1877,  and  it  only  deals  in  terms 
with  the  funds  therein  comprised.  I  think  it  is 
dear  that  none  of  the  parties  intended  to  deal  with 
any  funds  not  so  comprised  or  to  make  a  new  settle- 
ment. The  income  of  the  £25,000  admittedly  com- 
prised in  the  settlement  is  sufficient  to  provide  for 
the  annual  sums  of  £300  and  £150  directea  to  be  paid 
by  the  order  of  the  24th  of  April,  1894,  and  if  the  case 
rested  there  I  should  be  of  opinion  that  nothing  had 
happened  to  deprive  the  plaintiff  of  her  riffht  to  relief, 
at  all  events,  so  far  as  the  £18,500  (which  had  not 
on  that  date  reached  the  trustees'  hands)  is  concerned. 
The  case,  however,  does  not  rest  there,  for  under 
the  Divorce  Act  of  1857,  s.  45,  it  is  provided  that  the 
court  after  a  decree  for  divorce  or  separation  in  con- 
sequence of  the  adultery  of  the  wife  (the  case  here) 
may  direct  such  a  settlement  to  be  made  out  of  the 
wife's  property  in  possession  and  reversion  as  to  it 
may  seem  good ;  and  it  is  dear  that  the  court  would 
have  been  asked  by  Mr.  Kell  and  his  son  to  exercise 
these  powers  on  their  behdf  if  they  had  known  that 
the  property  of  the  plaintiff  was  not  subject  to  the 
post-nuptial  settlement  of  the  12th  of  June,  1877, 
and  it  is  possible  that  the  court  would  have  given  Mr. 
Kell  more  than  £300  a  year,  and  would  have  required 
a  further  settlement  to  be  made  for  the  benefit  of 
the  son.  Therefore  I  think,  under  the  circumstances, 
if  the  plaintiff  is  to  obtain  the  relief  for  which  she  asks, 
that  the  Divorce  Court  should  have  an  opportunily 

given  to  it  of  exercising  the  powers  conferrod  upon  it 
y  the  Act  of  1857 ;  and  as  it  is  in  my  power  to 
impose  terms  upon  the  plaintiff  (for  she  comes  here 
seeking  equitable  relief),  I  declare  that  the  plaintiff's 
title  to  relief  in  respect  of  the  £18,500  still  outstand- 
ing is  made  out,  she  on  her  part  undertaking  (as  a 
term  of  such  relief)  that  any  application  to  the 
Divorce  Court  for  a  further  settlement  out  of  the 
funds  to  which  this  action  relates  shall  be  dealt  with 
by  that  court  in  all  respects  as  if  such  application 
had  been  made  prior  to  the  24th  of  April,  1894,  and 
were  being  considered  by  the  court  on  that  day. 

There  remains  the  question  of  the  funds  which  came 
to  the  trustees'  hands  after  the  decree  niai,  I  think 
Mr.  Kell's  right  to  deal  with  the  plaintiff's  property 
ceased  when  the  decree  nisi  was  made  ( WUkinaon  v. 
Oibdon,  Frole  v.  Soady),  Sums  amounting  to  over 
£10,000  have  been  paid  to  the  trustees  with  the 
knowledge  of  the  plamtiff  since  the  decree  nisi,  under 
a  mistake  as  to  the  existing  rights  of  the  parties. 
I  cannot  see  that  any  rights  of  third  parties  have 
intervened,  or  that  anything  else  has  happened  to 
predude  the  plaintiff  horn  relief,  and  I  tmnk  that 
upon  the  same  undertaking  as  before  that  relief  ought 
to  be  given. 

Solidtors,  SeaUm  F.  Taylor;  Mander  dh  Watson; 
B.  H.  Van  Tromp. 
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Maoeeowk  v.  Boudard  Pevebil  Geae  Co.  (a.) 

Company — Sharts — Contfuet  to  take  shares — Prospefitu 
— Rescission — Non^disdosure  of  material  facts, 

A  person  who  has  contracted  to  take  shares  in  a  com- 
pany cannot  avoid  his  contract  on  the  ground  thai  the 
prospectus  did  not  set  forth  aU  the  material  facts  pro 
and  con.  which  might  induce  a  person  to  apply  or  not 
apply  for  shares.  A  misstatement  or  concealment  in  a 
pro^edus  which  will  he  sufficient  to  avoid  the  contract 
must  be  of  such  a  character  as  to  make  the  prospectus  as 
it  stands  misleading. 

Trial  of  action. 

This  was  an  action  in  which  the  plaintiff.  Dr.  W.  A. 
Mackeown,  of  Bdfast,  daimed  rescission  of  a  contract 
to  take  thhiy-five  shares  in  the  defendant  company 
on  the  ground  of  misleading  statements  contained  in 
the  prospectus  of  the  said  company.  The  facts  of  the 
case  were  as  follow. 

The  defendant  companv  was  registered  in  the  year 
1894,  with  a  capital  of  £40,000,  afterwards  fncmaned 
to  £45,000,  divided  into  4,500  shares  of  £10  each, 
and  having  for  its  objects  the  acquisition  and  working 
of  certain  patented  inventions  of  one  Marcus  Boadaid 
relating  to  the  driving  gear  of  cydes,  and  known  as 
the  <<  Boudard  PeverU  Gear." 

In  October,  1894,  a  prospectus  was  issued,  on  the 
faith  of  which  the  plaintiff,  according  to  his  statemaot 
of  claim,  applied  for  the  shares. 

This  prospectus,  after  describinff  the  invention  of 
the  gear,  stated  that  "  within  a  few  weeks  of  each 
other  the  following  exciting,  and  at  the  time  nn- 
heard-of  performances,  took  place,  showing  how  much 
cydinff  will  be  changed  by  the  advent  of  tne  Boudard 
PeverS  Qe&T,  AU  the  following  were  officially 
timed  b^  official  timekeepers  of  uie  Boads  Beoord 
Association." 

The  prospectus  then  set  forth  certain  records  or 
performances  in  cycling — viz.,  **  Edinburgh  to  Ijoh- 
don,"  whidi  race  was  described  as  **  faster  than  the 
world's  previous  fastest  record,"  *' fifty  iniles  Poly- 
technic C.C.,"  **  fifty  miles  world's  record,"  and 
*<  lOOnules  world's  record,"  of  which  it  was  stated 
that  this  had  been  lowered  by  the  Boudard  tandem, 
which  travelled  *<  faster  than  the  fastest  cyole  had 
ever  been  Imown  to  travd"  ;  and  '*  Land's  Bnd  to 
John  o'  Groat's." 

This  list  was  followed  immediatdy  by  the  state- 
ment :  '*  Such  extraordinarv  performances  are  soffi- 
dent  to  prove  that  every  rioer  to  whom  speed  is  an 
object  will  be  bound  to  have  it " — i.e.,  the  Boudard 
Peveril  G^ear. 

The  prospectus  continued :  **0t  course  the  records 
quoted  are  by  no  means  finaL  Such  velooi^  has 
been  and  will  be  increased,  and  the  true  moitt  of 
the  new  Boudard  system  are  therefore  all  the  moce 
likdy  to  be  dearly  seen  and  appreciated." 

The  plaintiff,  in  his  statement  of  daim,  asaerted 
that  these  statements  had  been  made  for  the  purpose 
of  inducing  persons  to  bdieve,  and  had  as  a  mattiy 
of  fact  inducea  the  plaintiff  to  bdieve,  that  it  had 
been  proved  that  such  additional  speed  could  be 
obtained  by  a  cyde  fitted  with  the  Boudard  Peveril 
G^ear  over  mat  obtained  by  a  cyde  not  so  fitted  that 
any  rider  to  whom  speed  was  an  obiect  would  be 
bound  to  have  such  gear ;  that  the  cyde  trade  woold 
be  revolutionized  by  the  introduction  of  the  Boudard 
Peveril  Gear ;  and  that  accordingly  the  shareholderi 

(a.)  Beported  by  J.  Abthttb  Pbiob,  Bsq.,  Baoistor- 
at-Law. 
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in  the  defendant  company  would  derive  large  profits 
tb^efrom. 

It  appeared  on  the  evidence  that,  while  the  state- 
ments ox  the  prospectus  contained  a  correct  account 
of  performances  which  had  actually  taken  place, 
some  at  least  of  the  performances  described  had  been 
beaten,  and  had  therefore  ceased  to  be  records  before 
the  issue  of  the  prospectus.  The  prospectus  also  set 
forth  a  time  table  showing  the  alloffod  gains  in  speed 
attained  over  various  distances  by  ^e  use  of  a  Hum- 
ber  bicyde  with  Boudard  higher  speed  in  1894,  as 
compared  with  a  Humber  bicycle  without  Boudard 
speed  in  1891. 

The  plaintiff  submitted  that  such  table  was  intended 
to  produce  the  belief,  and  did  in  fact  induce  him  to 
beheve,  that  the  gains  in  speed  so  shown  were  wholly 
attributable  to  i£e  Boudard  Peveril  Gear,  whereas 
they  were  attributable  to  other  improvements  on  tiie 
Humber  bicycle. 

The  defendants  denied  that  the  time  table  was 
intended  to  induce  such  belief. 

In  his  lordship's  opinion  the  plaintiff's  evidence  was 
not  altogether  satisfactory.  The  plaintiff  stated  iJmt 
he  did  not  know  much  about  bicycliug,  but  applied  for 
the  shares  under  the  belief  that  the  records  were  stUl 
existing  records.  In  cross-examination  he  admitted 
that  the  statement  as  to  the  records  in  the  prospectus 
was  not  the  only  thing  that  induced  him  to  apply  for 
shares.  It  was  shown  that  hu  was  a  competent  busi- 
ness man,  and  well  acquainted  with  the  working  of 
companies. 

C.  E.  E.  Jenkitii,  for  the  plaintiff.  —  The  defen- 
dants in  this  action  cannot  escape  by  saying  that  the 
untme  statements  in  their  prospectus  are  meredy  so 
much  puffing.  The  principles  to  be  followed  in  such 
a  case  as  the  present  is  uiat  laid  down  in  the  New 
Brunsvnckf  Canada^  Railway  Co.  v.  Muggeridge,  9 
W.  B.  193,  1  Dr.  &  Sm.  363.  That  case  was  approved 
in  Central  Railway  Co.  of  Venezuela  v.  Kisch,  16  W.  E. 
821,  L.  B.  2  H.  L.  99,  at  p.  113.  A  prospectus 
ought,  as  was  stated  in  that  case,  to  be  characterized 
by  the  utmost  candour.  Such  statements  as  those 
in  the  present  prospectus  are  traps  for  unwary  inves- 
tors. [BoMEB,  J. — It  is  not  enough  that  something 
is  not  stated.  There  must  be  such  a  suppression  of 
material  facts  as  to  render  the  prospectus  misleading. 
His  lordship  referred  to  Heyman  y.  European  Central 
Railway  Co.,  L.  R.  7  Bq.  164,  17  W.  B.  Ch.  Dig.  86.] 
There  has  in  this  case  l)een  such  a  material  suppres- 
sion of  facts  as  to  make  the  prospectus  misleading. 

NeviUet  Q.C.,  and  P.  Wheeler,  for  the  defendants. — 
The  prospectus  does  not  as  a  matter  of  fact  set  forth 
that  tbe  records  were  existing  records.  The  use  of 
the  words  "at  the  time  unhcurd-of  performances" 
show  that  they  were  not  existing  records.  The  plaintiff, 
as  his  cross-examination  showed,  put  a  wrong  con- 
struction on  the  prospectus ;  and  if  it  was  the  &t,  as 
he  says,-  that  he  appUed  for  his  shares  on  this  miscon- 
struction, this  will  ^ve  him  no  right  to  rescind.  The 
mere  fact  that  certam  things  are  not  stated  in  a  pro- 
q>eotnfl  will  not  make  it  misleading,  unless  such 
omission  materially  alters  other  facts  stated.  All 
that  this  prospectus  meant  to  state  was  that  the  in- 
vention of  the  Boudard  Peveril  Gk«r  would  greatly 
improve  bicycling. 

0.  E.  Em  Jenkini  replied. 

BoMEB,  J.— In  my  judgment  no  sufficient  case  has 
been  shown  to  entitle  the  plaintiff  to  have  his  con- 
tract to  take  shares  rescinded.  Mr.  Jenkins,  who  has 
argued  the  case  for  the  plaintiff  yery  well,  at  first 
complained  of  the  prospectus  generally,  sa^g  it  was 
of  too  laudatory  a  character— particularly  m  attribut- 
ing the  records  set  out  in  the  prospectus  too  much  I 


to  the  merits  of  the  gear,  and  not  sufficiently  to  the 
merits  of  the  riders,  the  improvements  made  in 
cycling  machines  from  1891  to  1894,  and  the  improve- 
ments in  the  tracks.  But  in  the  absence  of  any  dis- 
tinct misrepresentation  in  the  prospectus,  and  of  any 
improper  concealments  in  any  respect,  this  was  not 
sufficient  to  justify  the  plaintiff  m  repudiating  the 
contract.  The  plaintiff  was  a  clever  man,  and  had 
previously  been  acquainted  with  public  oompanits, 
and  it  is  impossible  to  conceive  that  he  can  have  been 
deceived  by  the  quality  of  puffing  common  to  this  and 
other  prospectuses,  or  can  have  believed  that  the 
performances  referred  to  were  entirely  owing  to  the 
gear.  Nothing  in  the  evidence  induces  me  to  believe 
that  the  gear  was  not  of  considerable  merit,  or  that 
the  performances  recorded  were  not  to  a  great  ext^t 
due  to  the  merits  of  the  gear.  In  fact,  these  merits 
seem  to  have  had  a  great  deal  to  do  with  the  per- 
formances in  question.  Has  there,  then,  been  such  a 
misrepresentation  or  concealment  of  facts  as  will 
entitle  the  plaintiff  to  the  relief  claimed  ?  In  my 
judgment  there  was  no  misrepresentation  in  the  pros- 
pectus, because  it  is  dear  that  all  the  records  and 
events  stated  in  it  did  in  fact  take  place  as  stated. 

But  it  has  been  contended  on  bdialf  of  the  plain- 
tiff that  the  prospectus  also  represented  that  the  i>er- 
formances  hi^  never  been  excelled  between  the  ume 
when  they  took  place  and  the  time  when  the  prospec- 
tus was  issued.  There  is  nothing  in  the  prospectus 
that  in  my  opinion  amounts  to  such  a  statement.  It 
is  dear  that  the  records  were  only  referred  to  as  being 
extraordinary  at  the  time  when  they  were  made. 
This  is  shown,  for  example,  by  the  fact  that  the 
statement  of  performances  was  prefaced  by  the  fol- 
lowing words :  "  Within  a  few  weeks  of  each  other 
the  following  exdting,  and  at  the  time  unheard-of, 
performances  took  place."  Then,  dealing  with  the 
ride  horn  Edinburgh  to  London,  the  prospectus  only 
described  it  as  being  **  fasterthan  the  world's  previous 
fastest  record."  [His  lordship  proceeded  to  comment 
on  other  records  referred  to  in  the  prospectus,  and 
continued :  ]  On  pase  3  of  the  prospectus  there  was 
a  statement  which,  uiough  curiously  phrased,  was  not 
difficult  to  understiEuid.  It  was  as  follows:  ''Of  course 
the  records  quoted  are  by  no  means  final.  Such 
vdodty  "^^early  meaning  the  vdodty  which  led  to 
the  records — "has  been  and  will  be  increased,  both 
on  old  and  new  gear  " ;  and  then  followed  a  state- 
ment of  the  merits  of  the  particular  gear,  the  infer- 
ence being  that  when  the  gear  was  again  tried  it 
would  agam  establish  a  record.  It  was  ^haps  not 
unnatiual  that  the  plaintiff,  when  he  was  in  the  box, 
argued  rather  than  gave  evidence ;  but  there  is  a  great 
difference  between  me  statements  of  a  man  like  the 
plaintiff  arguing  in  the  box  as  to  what  he  thought 
the  prospectus  meant,  and  what  his  impression 
actually  was  when  he  first  read  it,  and  I  am  not 
satisfied  that  when  he  first  read  the  prospectus  he  did 
give  to  it  the  meaning  which  he  seeks  now  to  place 
upon  it,  or  that  he  thought  that  the  words  ''the 
records  quoted  are  by  no  means  final "  meant  what  he 
now  said  that  he  understood  them  to  mean.  There 
was,  in  fact,  no  misrepresentation.  But  it  was  then 
said  that  the  non-statement  in  the  prospectus  of  later 
performances  on  cycling  machines  entitled  the  plain- 
tiff on  that  grouna  alone  to  relief.  Counsel  for  the 
plaintiff,  however,  put  the  case  far  too  hi^h.  When 
there  is  no  question  of  misrepresentation  it  is  impos- 
sible to  state  broadly  that  a  contract  to  take  shares 
can  be  rescinded  because  the  directors  of  the  company 
in  the  prospectus  have  not  stated  all  the  material 
facts  jpro  and  con  which  might  induce  a  person  to 
apply  for  shares  or  abstain  from  so  doing.  It  is  im- 
possible to  say  that  any  prospectus  is  misleading 
^merdy  because  all  the  matenal  u/OtM  are  not  set  out. 
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In  some  oases  to  set  out  saoh  facts  a  whole  Tolome 
would  be  required,  and  to  require  such  a  statement 
would  make  the  issuing  of  all  prospectuses  danfferous. 
The  statement  that  a  person  was  entided  to  rdief  on 
the  ground  of  mere  non-disclosure  in  the  prospectus 
must  be  qualified  by  restricting  the  statement  to 
cases  in  wmch  the  facts  not  disclosed  were  sudi  that 
the  omission  to  disdose  them  rendered  the  prospectus, 
as  it  stood,  misleading.  I  cannot  find  any  such 
omission  In  this  case,  and  I  am  not  satisfied  that  the 
absence  of  any  statement  as  to  tiie  further  perform- 
ances rendered  the  prospectus  misleading.  The 
pliontiff  is  not  entitled  to  relief,  and  consequently  his 
action  must  be  dismissed,  witii  costs,  except  as  to 
certain  matters  as  to  which  the  defeudamts  refused  to 
make  admissions.  These  costs  the  defendants  must 
pay. 

Action  dismissed. 

Solicitors,  Woodcock,  Parker,  &  Byland,  for  Gaunt  & 
Lingard,  Manchester ;  J»  B.  Purchase. 


,) 


June  24. 


0.  B.  Div. 
(Cave  and  Wills,  JJ.) 

HOOKLEY  V,  AnSAH. 

Beoak,   Oamishee.  (a.) 

Practice — Appeal — "  Practice  and  procedure  " — Oar- 
nisJiee  order — Judicature  Act,  1894  (67  <fc  58  Vid.  c. 
16),  s,  1,  sub-section  4. 

An  appeal  from  an  order  of  the  judge  at  chambers 
affirming  an  order  of  the  master  making  absolute  a 
garnishee  order  is  a  matter  of  practice  and  procedure 
within  section  1,  subsection  4,  of  the  Judicature  Act, 
1894,  and  the  appeal  therefore  lies  to  the  Court  of 
Appeal,  and  not  to  the  Divisional  Court, 

Appeal  by  the  garnishee  from  an  order  of  Pollock, 
B.,  at  chambers,  afRrming  an  order  of  the  master 
making  absolute  a  garnishee  order  attaching  a  debt 
due  from  the  garnishee  to  the  judgment  debtor. 

Rufus  Isaacs,  for  the  plaintiff,  took  the  preUminary 
objection  that  the  appeal  was  a  '*  matter  of  practice 
and  procedure*'  witmn  section  1,  sub-section  4,  of 
the  Judicature  Act,  1894,  and  that  the  appeal 
therefore  lay  to  the  Court  of  Appeal,  and  not  to  the 
Divisional  Oourt. 

F.  Dodd,  for*  the  garnishee,  contended  that  the 
appeal  would  finally  determine  the  rights  of  the 
parties.    The  case  dia  not  oome  within  sub-sectioA  4. 

M'Harg  v.  Universal  Stock  Exchange,  43  W.  K.  464, 
[1895]  2  a  B.  81,  was  referred  to. 

Thb  Court  (Cave  and  Wills,  JJ.),  held  that  the 
Divisional  Court  had  no  jurisdiction  to  hear  the 
appeal. 

Appeal  struck  out. 

Solicitors  for  the  plaintiff.  Smith  &  Gofton. 

Solicitors  for  the  garnishee.  Tempter,  Dunn,  & 
Miller, 


(a.)  Eeported  by  P.  O.  Bobinson,  Esq.,  Barrister- 
at-Law. 
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(Cave  and  WUa,  JJ.)  J 
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CouirrT  CoTTNon.  of  Middlbsbz  (AppeOanis)  v. 
The  Assessmbnt  Committee  of  Sr.  Gbobos's 
Union,  in  the  County  of  London  (Re- 
spondents),   (a.) 

Poor  law— 'Rating— Occugation^Sessions  hause^BMd- 
ing  used  parity  for  Grown  purposes  and  parU^fcr 
county  council  administrative  purposes — Proportionate 
rateabaiiy— Valuation  {Metropolis)  Act^  1869  (32  A 
33  Vict,  c.  ei)-'Local  Government  Act,  1888  (61  A 
52  Vict,  c,  41). 

A  sessions  house  used  partly  by  a  county  council  for 
administrative  purposes,  and  partly  for  Crown  purposes 
as  the  sessions  house  and  for  otKer  judicial  hminess, 
is  rateable  for  poor  and  other  rates  and  assessmenU 
under  the  Valuation  (Metropolis)  Ad,  1869,  so  far  as 
it  is  used  for  local  administrative  purposes,  and  so  far 
cuitis  used  for  Crown  purposes  it  is  not  so  rateable. 

Sbedalcase. 

lliis  was  a  case  stated  pursuant  to  section  40  of  the 
Valuation  (Metropolis)  Act,  1869,  by  order  of 
Cave,  J. 

The  Question  raised  related  to  the  rateabUxiy  for 
poor  and  other  rates  and  assessments  under  the  aboive 
Act  of  a  building  known  as  <*  The  Sessions  House " 
or  *<  Guildhall,"  Westminster. 

The  premises  were  inserted  in  the  supplemental 
valuation  list  of  the  united  parishes  of  St.  Margairet 
and  St.  John  tiie  Evangelist,  Westminster,  in  the  St. 
Gtorffe's  Union  in  the  county  of  London,  made  and 
deposited  under  tiie  aforesaid  Act  on  or  about  the 
dlst  day  of  May,  1894.  The  entry  in  the  said  list 
relative  to  the  said  premises  was  as  follows : — 

Number  of  assessment — 407. 

Name  of  occupier,  name  of  owner;  Sir  Biohard 
IHcholson,  derk  of  the  Coundl— The  Middleeex 
County  Council. 

Description  of  property— That  part  of  the  GaQd- 
hall,  Westminster,  bong  the  county  hall,  oommittee 
rooms,  offices,  office  of  the  county  surveyor,  vaults, 
and  rooms  used  by  the  caretaker,  and  such  parts  of 
the  building  as  are  used  by  the  IGddleeex  Coontv 
Coundl  for  administrative  purposes  as  distinguishea 
from  Crown  purposes. 

Situation  of  property— Broad  Sanctuary. 

Gross  value— £225. 

Bateable  value— £188. 

The  appellants  duly  objected  before  &e 
ment  Committee  of  St.  Graorffe's  Union,  the  i 
dents,  pursuant  to  the  said  Act,  to  the  said 
ment  and  valuation;  and  failing  to  obtain 
didy  appealed,  pursuant  to  the  said  Act  and  the  IjoobI 
Government  Act,  1888,  to  the  Court  of  Quarter 
Sessions  for  the  County  of  London. 

The  following  facts  were  set  out  in  the  oaae : — 

(5)  The  old  Sessions  House  at  Westminster  was 
erected  by  commissioners  appointed  under  18  Geo.  3, 
c  72 ;  39  Geo.  3,c.  82 ;  44  Geo.  3,  c  61;  and  47  Geo. 
3,  ss.  11,  c.  67,  and  upon  a  site  acquired  under  those 
Acts.  The  said  old  Passions  House  was  subseqiieDftiy 
managed  and  maintained  until  the  passing  of  the 
Local  Government  Act,  1888,  under  the  said  Ads 
and  7  &  8  Vict,  c  71  (the  Middlesex  Sossions  Aiik» 
1844). 

(6)  In  the  year  1777  the  site  of  the  Sesskms  Hooss 
and  the  builmngs  thereon  were  rated  or  aeseseed  t» 
the  poor  rate  at  tiie  annual  value  of  £188,  and  were 
insOTted  in  the  land  tax  assessment  books  in  1806 


(a.)  Beported  by  B.  G.  Sm^WBLL,  Bsq., 
at-Law. 
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at  the  rate  of  £101  58.,  and  assessed  in  the  sum  of 
£20  50.;  and  in  1806  at  the  rate  of  £93  158., 
and  assessed  in  the  sum  of  £18  158.  The  land 
tax  was  redeemed  in  1892.  In  the  year  1892 
and  from  1845  to  1892  (indusive)  the  pro- 
perty was  inserted  in  the  land  tax  assessment 
c>oo1a  at  the  rate  of  £365,  and  was  in  1892  assessed 
in  the  sum  of  £3  168,  0^.  The  sums  assessed  varied 
thioaghout  the  period  1845  to  1883  (indusive) ;  but 
during  1884-92  (inclusive)  it  was  £3  168.  Ojrd.  In  the 
year  1892  the  appellants  took  the  opinion  of  counsel, 
who  advised  that  the  appellants  were  not  liable  to 
the  tax ;  but  as  the  question  might  be  litigated  the 
Council  were  advised,  having  re^ffd  to  l^e  smallness 
of  the  amount,  that  it  woiud  be  less  expensive  to 
redeem  the  tax. 

(7)  Prior  to  the  Local  Gk>vemment  Act,  1888,  for 
aperiod  during  which  the  cellars  under  the  Sessions 
House  were  let  to  a  wine  merchant,  the  said  odlars 
were  assessed  and  rated  to  the  poor  rate.  Except  as 
aforesaid,  the  Sessions  House  was  never  before  the 
making  of  the  said  supplemental  list  assessed  or 
rated  to  the  poor  rate,  or  any  other  rate. 

(8)  Prior  to  the  commencement  of  the  Local 
Government  Act,  1888,  the  Sessions  House  was 
used  for  holding  courts  of  assessment  sessions  and 
quarter  sessions,  and  for  the  other  judidal  business 
of  the  justices  of  the  county,  and  for  the  public 
business  of  the  county  of  Middlesex  conducted  in  or 
out  of  sessions  by  the  justices  of  the  county.  The 
courts  were  also  lent  when  not  required  for  the 
county  business  for  sittings  of  the  superior  courts  at 
Westminster,  and  for  holding  arbitrations,  wreck 
inquiries,  and  other  public  inquiries  of  a  judicial  or 
quasi-judicial  character;  for  such  use  a  small  fee 
was  cnarged  to  meet  the  cost  of  cleaning,  &c.,  after 
user,  and  such  fee  went  to  the  resident  housekeeper. 

(9)  After  the  passing  of  the  Local  Government 
Act,  1888,  the  apportionment  of  the  property  and 
lial^ties  was  maae  between  the  county  of  Middle- 
sex and  the  newly  created  county  of  London,  as 
required  by  and  pursuant  to  sections  40  (6)  and  (7) 
and  62(1)  of  that  Act;  and  upon  such  apportion- 
ment, by  order  of  the  commissioners  appointed  by 
section  61  of  the  said  Act,  and  dated  the  12th  day  of 
April,  1892,  the  Guildhall  with  its  fixtures,  fittings, 
furniture,  and  effects  as  it  stood  on  the  Ist  day  of 
April,  1889,  was  apportioned  to  the  county  of 
luddlesex.  In  fact,  from  the  1st  day  of  April, 
1889,  by  arrangement,  it  was  used  for  the  purposes  of 
the  county  of  Middlesex,  and  the  Olerkenwell  Sessions 
House  and  the  offices  of  the  Metropolitan  Boajrd  of 
Works  in  Spring-gardens  were  used  for  the  purposes 
of  the  county  of  London. 

(10)  The  accommodation  existing  at  the  Guildhall 
beui^  insuffideut  for  the  public,  judidal,  and 
admmistrative  business  of  the  county  of  Middlesex, 
additions  were  made  to  the  old  Sesdons  House.  No 
ot^er  offices  have  bem  provided  by  the  Middlesex 
County  Council.  .  .  .  All  the  alterations  and 
additions  were  made  dther  within  the  andent 
building  or  upon  the  andent  dte.  The  {>remise8 
were  psed  partly  for  the  administrative  business  of 
the  County  Council,  and  partly  for  the  purposes  of  or 
in  connection  with  the  quarter  sesdons. ' 

The  questions  for  the  oninion  of  the  court  were : 

(a)  Is  the  said  Guildhall,  or  any  and  what  put 
thereof,  rateable  and  within  the  description  of  rateable 
property  the  subject  of  the  Valuation  (Metropolis) 
Act,  1869  P 

(h)  Upon  what  prindple  is  the  said  Guildhall,  or 
any  rateable  part  thereof,  to  be  valued  and  assessed 
for  the  purpose  of  the  poor  or  other  rates  P 

(c)  Is  the  question  whether  the  parts  of  the 
building  used  by  the  Coimty  Coimdl  exdudvdy  are 


capable  of  being  let  separatdy  from  the  rest  of  the 
building  materutl  P 

{d)  Is  the  value  at  which  the  assessment  (if  any) 
of  the  Guildhall  or  any  and  what  part  thereof  is  to 
be  made  limited  by  any  and  which  of  the  sums 
mentioned  in  paragraph  6  of  this  case,  or  by  any 
and  what  proportion  thereof,  or  limited  in  amount 
upon  any  and  what  other  prindple  P 

Danckwerts,  for  the  appellants. 

Boaanquet,  Q.C*,  and  TT.  (7.  Byde,  for  the  respon- 
dents. 

Cave,  J. — It  appears  to  me  that  there  is  really 
very  little  to  be  said  upon  this  case,  dther  on  the  one 
dde  or  on  the  other.  The  deddons,  and  especially 
the  deddons  of  late  years,  starting  with  the  Mersey 
Docks  caee,  21  W.  B.  913,  L.  B.  8  Q.  B.  445,  have 
taken  a  very  different  view  of  rateabOity  from 
that  which  was  formerly  taken,  and  the  dis- 
tinction has  been  drawn,  and  for  a  very  good 
reason,  between  Crown  purposes  or  Imperial 
purposes,  and  purposes  of  local  government ;  and 
although  to  some  extent  tiiat  had  come  into 
prominence  before  the  Local  Government  Act  of 
1888,  yet  undoubtedly  the  Local  Government  Act  of 
1888  did  accentuate  very  much  the  difference, 
because  by  that  Act  bodies  were  formed  in  each 
county  to  which  was  permitted  the  power  of  govern- 
ing in  a  great  variety  of  local  matters,  and  different 
bodies  were  set  up  in  different  counties  which  might 
take  different  views  of  what  was  the  course  to  be 
adopted  in  the  shape  of  bye-laws  for  their  own 
particular  counties,  and  in  that  way  enormous  change 
was  made.  Still,  that  leaves  one  matter  undoubtemy 
a  Crown  matter,  and  that  is  the  administration  of 
Justice.  Although  it  is  very  dearly  a  Crown  purpose, 
it  is  necessarily  administered  through  local  onanneb, 
requiring  therefore  local  courts  in  which  local 
magistrates  from  time  to  time,  as  well  as  the  g^eral 
judges  of  the  land,  dt,  and,  of  course,  used 
by  them  as  sesdons  houses ;  all  of  them,  and  very 
properly,  being  exempted  from  rating  as  being  usea 
for  strictiy  Imperial  or  Crown  purposes,  and  not  in 
any  sense  for  local  purposes.  Now  that  distinction 
has  been  too  well  established  by  recent  cases  for  us 
to  do  anything  more  than  follow  it,  and  I  do  not 
propose  to  give  the  reasons  already  given  by  courts 
of  lugher  authority  than  this  why  that  rule  should 
be  adopted. 

One  point  has  been  sug^gested  as  raising  a  difference. 
It  is  said  that,  whereas  m  previous  cases  the  muni- 
dpal  corporations  have  been  hdd  rateable  for  buUd- 
ings  occupied  by  them  for  munidpal  purposes,  that 
the  same  rule  does  not  apply  to  a  county  council 
created  by  statute  and  not  oy  charter,  and  carrying 
on  its  functions  under  the  Local  Government  Act, 
which  is,  of  course,  a  general  Act.  I  am  unable 
myself  to  see  the  force  of  that  argument.  The  essen- 
tial difference  between  the  premises  rateable  and 
premises  not  rateable  is  that  in  one  case  the  user 
18  for  a  local  purpose,  and  in  the  other  case  for  a 
Crown  or  Imperial  purpose;  and  it  is  none  the 
less  a  local  purpose  whether  those  purposes  are 
carried  out  by  a  munidpal  council  or  whether  they 
are  carried  out  by  a  county  council  administering 
the  affiEurs  of  the  county  generally.  If  there  was  any 
difference  between  the  two — whidi,  however,  I  do  not 
think  there  is — I  should  be  inclined  to  think  it  more 
important  that  the  county  council  should  be  rate- 
abfo  than  that  the  mumdpal  buUdings  should  be 
rateable,  because  the  municipal  buildings  would  at 
any  rate  be  in  the  corporate  boroughs,  and  conse- 
quenUy  the  corporation  would  more  or  less  get  the 
advantage  which  would  be  derived  from  that.    In 
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the  case  of  a  county  oounoil,  on  the  other  hand,  the 
county  building,  the  building  which  is  used  for 
administratiTe  purposes  must  necessarily  be  in  one  of 
a  few  towns  out  of  several  which  may  be  in  the 
county,  and  the  other  towns  derive  comparatively 
little  benefit  from  any  custom  or  traffic,  or  anything 
of  that  kind  which  is  brought  to  the  towns  in  which 
thev  are  by  the  local  situation  of  the  county  council 
building.  However,  I  do  not  think  that  would  be 
enough  to  found  a  distinction  upon ;  but  the  real 
distinction  is  that  which  is  insisted  on  in  so  many 
cases,  the  distinction  between  Crown  purposes  and 
local  purposes ;  and  I  think  we  can  best  answer  the 
question  which  is  put  to  us  by  saying  that  so  far  as 
it  is  used  for  local  administrative  purposes  the 
Sessions  House,  as  it  is  at  present,  is  rateiable,  and 
that  so  far  as  it  is  used  for  Urown  purposes  it  is  not 
rateable. 

Now  it  is  said  there  is  some  difficulty  in  carrving 
out  this  principle.  I  myself  cannot  see  that  there 
is  any  difficulty.  It  is  said,  for  instance  (to  take 
an  instance),  diat  the  clerk  to  the  justices  in 
quarter  sessions  and  the  clerk  to  the  Council  is 
one  and  the  same  person,  and  that  he  occupies 
premises  at  the  Sessions  House  which  would  be 
required  equally  for  both  purposes,  if  he  had  not 
to  discharge  the  other  purpose.  That  may  be  so, 
although  one  finds  it  a  little  difficult  to  understand ; 
but  if  it  is  so,  why  should  not  the  rateability  be. 
apportioned?  Suppose,  for  instance,  the  use  made 
for  county  purposes  occupies  half  of  the  year,  we 
will  say,  and  the  use  meuie  for  sessions  purposes 
occupies  another  half  of  the  year—not,  of  course, 
divided  into  actual  periods,  but  adding  the  different 
periods  together — they  should  say  that  about  half  the 
use  of  it  was  made  for  one  purpose,  and  half  for  the 
other.  Why  in  such  a  case  is  not  the  total  rateabilitv 
to  be  divided — ^half  charged  upon  the  County  Council, 
and  the  other  half  not  charged  at  all,  because  it 
cannot  be  charged  on  the  Crown  ?  It  seems  to  me 
there  is  no  difficulty  in  ascertaining  the  proper  rate- 
ability  because  they  are  in  some  other  proportion. 
Of  course  it  is  not  necessary  that  they  should  be  in 
moieties,  they  may  be  in  some  other  proportion  ac- 
cording to  the  drcumstanoes  of  the  particular  case ; 
and  in  that  way  the  gentleman  who  is  to  be  en- 
trusted with  the  duty  of  ascertaining  what  is  the 
proper  proportion  of  the  rateability  will  have  no 
aifi£}ulty  in  arriving  at  a  just  and  proper  conclusion. 
In  case,  however,  there  should  arise  any  difficulty 
which  we  do  not  at  present  foresee,  and  which  has 
not  as  yet  been  brought  to  our  notice,  we  propose  to 
retain  the  case  for  uie  present,  jnving  leave  to  the 
parties  to  apply  in  case  any  difficulty  of  this  sort 
should  happen  to  arise,  so  that  they  may  come  here  at 
once  without  the  expense  of  having  to  state  another 
case  in  order  to  obtain  the  opinion  of  the  court  if  any 
difficultv  does  arise.  Subject  to  that  (and  I  do  not 
think  there  is  any  other  question  wldch  we  can 
answer  at  the  present  moment  with  satisfaction)  I 
think  we  may  say  that  the  Sessions  House  is  rateable 
so  far  as  it  is  used  for  administrative  purposes,  and 
that  the  extent  to  which  that  use  goes  is  a  matter 
of  detail  to  be  inquired  into  by  the  proper  officer. 

Wills,  J.— I  am  of  the  same  opinion.  It  seems 
to  me  that  the  principles  to  be  applied  have  been 
laid  down  so  completely,  and  are  so  completely 
beyond  controversy  in  the  present  day,  thai  the 
case  really  does  net  present  any  extreme  difficulty. 
It  is  quite  dear  that  m  so  far  as  these  premises  are 
occupied  for  the  purposes  which  the  House  of  Lords 
has  called  "  Imperii^,"  there  is  no  rateability.  They 
are  put  on  the  footing  of  premises  occupied  for  the 
servants  of  the  Crown,  and  dedsions  have  established 


that   amongst  those  purposes  are    two   speoifiosllj. 
There  may  be  others,    out  there  are  two  as  to  wbi^ 
there  is  no    doubt,  that  is  to  say  lor  all  pnoipoMs 
connected    witii  the  administration  of   jnstioe  sud 
with  the    business   of  the  police.    Either  of  theie 
purposes  has  been  decided  by  the  House  of  Lords 
to  be  such  as  brings  the  occupation,  so  far  as  it 
relates  to  such  matters,  within  the  category  of  an 
ooonpation  by  the  servants  of  the  Crown  and  for 
the  purposes  of  the  Crown.     To  that  extent  it  ii 
quite  clear  that  these  buildings  are  not  rateable. 
Again,    it   has   been   decided   that    in    so   far  u 
premises  are  used  for  keeping  the  records  of  the 
oounty,   that   that  purpose   is   one   whioh   creates 
an  occupation  which  is  not  rateable.     As  to  that, 
therefore,  there  is   no   difficulty.     Mr.   Bosanqnet 
has    said   that    the    chief    difficulty   in    this  case 
arises  with  regard  to  the  use  of  an   office  by  the 
clerk  of  the    peace  which  is  used  for  the  oommon 
purposes  of  the  administrative  business  of  the  Coonoil, 
and  the  performance  of  the  duties  of  the  derk  of  the 
peace   in    coimection  with     the   administration  of 
justice.    There,  it  seems  to  me,  that  the  onlypossihle 
thing  to  do,  and  the   only  thing  to   be    done  in 
accordance  with  the  established  prinomles  of  rating, 
is  to  make  a  division.    In  so  &r  as  these  offices  are 
occupied  by  the  derk  of  the  peace  for  the  purpose  of 
carryinff  on  any  matter  of  business  that  is  connected 
with    tiie  administration    of    justice,    the  issue  of 
summonses,  the  precepts  for  summoning  juries,  the 
collection  of  fines— aU  purposes,  in  short,  connected 
with  the  administration  of  justice — ^the  oooimatioQ  ii 
one  which  is   not    rateable.     There  may  be  otha 
purposes  for  auffht  I  know  (it  is  impossible  to  q>eaify 
them  beforehand)  whidi  fall  within  the  samerde; 
but  in  so  &r  as  these  offices  are  used  purdy  for  lood 
and  munidpal  purposes  and  are  part  of  the  lood 
administration  by  the  County  Coundl,  as  the  body 
acting  in  munidpal  matters  and  for  the  regdation 
of  munidpal  matters,    tiie   buildings  are  rateable. 
It  does  not  seem  to  me  that  a  sensibfo  man  with  any 
enerience  in  these  matters  would  have  any  practi- 
oaf  difficulty  in  making  a  division.    The  pimdple, 
I   think,   has   been  correotiy    stated   in   the   case, 
under  the    heading   of    "description   of    pcopertj 
in     the     rate-book."        The     only     difficulty    ii 
the    application   of    that    prindple.      Should   anv 
further   difficulties    arise,    those   diffiooltias    would 
be  met   by  the  course   proposed  by    my    brother 
Cave,  namdy,  that  we  should  retain  this  case  and 
give  the  parties  leave   to    apply  if   it   should  be 
necessary. 

I  ought  to  say  with  regard  to  the  limitation  in  tiie 
local  Act  it  seems  to  me  it  could  only  appW  to  the 
plot  of  land  which  was  ori^pnally  aadjsnea  to  tiie 
court-house,  and  that  there  is  notoinp^  in  the  subse- 
quent Acts,  under  which  a  totally  dutxQot  area  h« 
been  appropriated  for  tiie  purpose  of  the  administsa- 
tion  of  justioe,  which  revives  that  section  and  appUfli 
it  to  the  new  locdity. 

Appeal  dUmiued,  wUh  co9U. 

Solidtor  for  the  appellants.  Sir  IL  Nieholmm^ 

Solidtor  for  the  respondents,  W.  J.  FroMiet. 
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KiLLioK  v.  Graham. 

LiNTBRN  V.  BtJBOHSIX.   (a.) 

Inland  Bevenue—Eocciie^Licence  to  deal  in  plate — 
Soliciting  ordere— Secretary  of  watch  dub — Inland 
Revenue  Ad,  1867  (30  <fe  31  Vict.  c.  90),  m.  1.  3,  17. 

The  respondent  vhu  a  telegraph  clerk  and  the  secretary 
of  a  watch  dub  formed  in  a  provincial  tovm  by  a  London 
watchmaker  who  held  an  excise  licence  for  dealing  in 
p'ate.  The  respondent  coUeeted  subscriptions  from  the 
members  of  the  dub,  cmd  at  intervals  amduded  a  ballot, 
the  winner  in  which  was  entitled  to  select  a  watch  or 
other  article  supplied  by  the  waichmaker.  The  re- 
spondent thereupon  informed  the  watchmaker  as  to  the 
article  chosen,  and  the  artide  was  forwarded  by  the 
watchmaker  to  the  respondent,  who  handed  it  to  the 
member  in  question.  The  respondent  was  paid  a  com- 
mission by  the  watchmaker.  The  respondent  had  no 
excise  licence  to  deal  in  plate, 

Hdd,  that  the  respondent  was  a  person  soliciting, 
taking,  or  receiving  orders  within  the  meaning  of  section 
17  of  the  Inland  Revenue  Jet,  1867,  and  uhxs  not  within 
the  exemption  as  to  bonli  fide  travdlers  in  that  section, 
and  was  ther^ore  liable  to  a  penalty. 

These  two  appeals  were  argaed  together,  the  facts 
being  similar. 

Ejluok  V,  Graham. 
Special  case  stated  by  justices  for  the  boroagh  of 
Bedford. 

The  respondent  was  charged  on  an  information  by 
the  appellant,  who  was  an  officer  of  Inland  Revenue, 
with  having  in  July,  1895«  dealt  in  plate  without 
having  in  force  a  proper  licence,  contrary  to  30  &  31 
Yiot.  c  90,  s.  3. 

The  respondent  was  a  clerk  in  the  Post  Office  at 
Bedfcoxl,  and  was  also  secretary  to  the  City  of  London 
W&toh  Club  Co.,  of  which  Peck,  a  watchmaker  in 
London,  was  the  proprietor.    A  telegraph  messenger 
in  the  Bedford  Post  Office  named  Gaunt  was  a  mem- 
ber of  the  dub,  and  he  received  a  watch  from  the 
respondent  under  the  following  circumstances.  Gaunt 
joined  liie  dub  in  February.  1895.    He  paid  his  first 
anbsoription  on  that  day,  and  received  a  card  from  the 
respondent  on  which  tiie  subscriptions  paid  by  him 
were  marked  as  they  were  paid.    He  paid  thirty 
weekly  subscriptions  of  one  snilling  to  the  respon- 
dent.    The  members  of   the    dub   balloted   every 
month  for  the  right  to  choose  an  artide,  and  when 
Oannt  was  successful  in  the  draw  he  sdected  a  watch, 
which  he  received  from  the  respondent.    Gaunt  was 
not  bound  to  choose  a  watch ;  he  nii^t  have  had,  if 
he  pleased,  a  mioroicope  or  a  bag.    The  respondent 
did    not  ask  Gaunt  to  choose  a  watch,  and  kept 
nothing  in  stodc ;  but  he  communicated  Gaunt's  wish 
to  Peck,  and  told  Gh^unt  he  would  get  the  watch  for 
him.     Qaunt  received  the  watch  before  he  had  paid 
all  his  subscriptions;  he  paid  the  remainder  after- 
wards,  and,  hiaving  paid  the  last,  the  respondent 
wrote  on  the  card :  <<  Settled  31  Aug.,  /96.    ¥.  E.  G. 
for  H.  8.  Peck."    The  respondent  told  the  appellant 
thAt  he  acted  as  secretary  of  the  dub  and  as  jPeck's 
ajzent  for  the  supply  of  watches  and  other  artides. 
^he   respondent  recdved  a  small  commission  from 
Peok  for  any  artide  supplied  through  him. 

On  the  part  of  the  respondent  it  was  contended 
that  he,  being  secretary  to  the  dub,  was  not  within 
SO  &  SI  Viot.  c  90,  s.  17,  and  the  justices  dismissed 
the  information  upon  that  ground. 

{a.)  Beported  by  F.  O.  Bobotson,  Esq.,  Barrister- 
at-Law. 


The  question  of  law  for  the  opinion  of  the  court 
was  whether  the  respondent,  hang  secretary  of  a 
dub,  was  a  person  requiring  a  licence  as  a  dealer  in 
plate. 

LnrrsBN  v.  Bubohell. 

Special  case  stated  by  justices  for  the  county  of 
Southampton. 

The  information  was  similar  to  that  in  Killick  v. 
Oraham,  and  the  facts  were  practically  the  same, 
with  the  exception  that  the  respondent,  who  was  in 
the  employ  of  a  fellmong^,  received  a  commission 
upon  the  amount  of  the  subscriptions  collected  by 
him  from  the  members,  and  that  the  watch  was 
supplied  with  a  warranty  from  the  dealer  with  whom 
the  res^ndent  was  in  communication. 

The  justices  dismissed  the  information. 

The  Inland  Revenue  Act,  1867,  s.  1,  requires  an 
excise  licence  to  be  taken  out  by  **  every  person  who 
shall  trade  in  or  sell  any  article  composed  wholly  or 
in  part  of  gold  or  silver  in  respect  of  every  house, 
shop,  or  other  place  in  which  his  trade  or  business 
shaU  be  carried  on." 

Section  3. — '*  Every  person  who  shall  do  any  act  or 
carry  on  any  trade  or  business  for  which  a  licence  to 
deal  in  plate  is  required  by  this  Act  without  having 
in  force  a  proper  licence  authorizing  him  so  to  do 
shall  for  every  such  offence  forfdt  the  sum  of  £50.'* 

Section  17. — '*  If  any  person  shall  solidt,  take,  or 
recdve  any  order  for  spirits,  wine,  or  other  artide 
for  the  dealin^^  in,  retailing,  or  selling  whereof  an 
excise  licence  is  by  law  required  without  having  in 
force  a  proper  excise  licence  authorizing  him  so  to  do, 
he  shall  forfdt  the  penalty  imposed  by  law  upon  a 
person  dealing  in,  retailing,  or  selling  such  article 
without  having  an  excise  licence  in  force  authorizing 
him  so  to  do.  .  .  .  Provided  always  that  nothing 
herein  contained  shall  be  deemed  ...  to  impose 
a  penalty  upon  a  bond  fide  traveller  taking  oraers 
for  goods  wluch  his  employer  is  duly  licensed  to  deal 
in  or  sdl." 

Sir  B.  B,  Finlay,  S,0,  {Danckwerts  with  him),  for 
the  appellant  in  each  case. — The  respondents  in  both 
oases  are  liable  to  a  penalty,  for  they  have  dther 
'*  traded  in  or  sold  "  Mtides  of  silver  within  section 
1,  or  they  come  within  the  words  *'  solicit,  take,  or 
recdve"  an  order  in  section  17.  The  respondents 
are  not  protected  by  calling  themsdves  agents  for 
Peck :  Hotchin  v.  Hindmarsh,  39  W.  R.  607,  [18911  2 
Q.  B.  181 ;  and  they  cannot  escape  liability  by  tne 
formation  of  a  club:  Bowyer  v.  Percy  Supper  Club, 

42  W.  R.  29,  [1893]  2  Q.  B.  154  ;  Pletts  v.  Cfampbell, 

43  W.  R.  634,  [1896]  2  a  B.  229;  Pletts  v.  BeaUie, 
[1896]  1  Q.  B.  519,  40  SouoiTOBS'  JOUBNAL,  297. 

Joseph  Walton,  Q,C,  (Hextall  with  him),  for  the 
respondents.— The  respondents  do  not  sdl  or  solidt 
orcters.  They  induce  other  persons  to  join  together 
for  the  purpose  of  buying  certain  artides  from  some- 
one else.  Until  the  draw  has  taken  place  it  is  not 
certain  that  the  artide  will  be  of  plate.  Further, 
the  respondents  have  no  place  of  business.  If  they 
in  fact  solidted  orders,  uiey  are  protected  by  the 
exemption  in  section  17  as  to  bond  fide  travellers. 

He  dted  Stuchbery  v.  Spencer,  65  L.  J.  M.  C.  141, 
36  W.  R.  Dig.  118. 

Sir  B,  B,  Finlay,  S.G,,  replied. 

Gbantham,  J. — ^This  is  a  case  which  has  given  me 
very  great  difficulty,  but  I  have  come  to  the  condu- 
non  that,  whatever  may  be  the  liability  of  the 
respondents  under  sections  1  and  3,  they  cannot  ^ 
out  of  the  liability  imposed  by  section  17,  which 
seems  to  have  been  intended  to  be  a  kind  of  general 
net  to  indude  all  cases  of  this  kind  in  which  people 
endeavour,  I  do  not  say  improperly,  to  increase  thdr 
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trade  in  ezoiseable  articles  without  paying  any  further 
licenoe  duty.  That  seems  to  me  to  be  the  object  and 
scope  of  section  17.  The  section  contains  a  proyiso 
by  which  bond  fide  commercial  travellers  are  exempted 
from  the  necessity  of  taking  out  a  licence.  I  confess 
I  cannot  bring  these  respondents  within  the  term 
•*  bond  fide  traveller,"  wldch  is  a  well-known  trade 
term  applying  to  a  man  who  goes  about  the  country 
soliciting  orders  which  he  sends  up  to  his  employer 
for  execution.  I  do  not  think  that  the  respondents 
are  bond  fide  travellers  within  the  meaning  of  the 
section,  but  they  do  solicit,  take,  or  receive  orders 
for  watches.  It  is  true  that  other  articles  besides 
watches  may  be  obtained,  but  that  is  j^robably  intro- 
duced for  the  very  purpose  of  preventmg  the  appli- 
cation of  the  Act.  The  dub  was  primanly  a  watch 
dub,  and  was  kept  up  by  a  watchmaker.  He 
employed  an  agent  to  solidt  people  to  subscribe  for 
watches.  Then  there  was  a  ballot,  and  the  success- 
ful man  got  his  watch  at  once.  The  agent  got  the 
order,  and  the  watch  was  sent  down  to  the  agent, 
and  was  handed  by  him  to  the  winner  in  the  ballot. 
I  come  to  the  condusion  that  the  respondents  are 
persons  soUdting,  taking,  or  receiving  orders  for 
these  particular  goods.  I  do  not  see  how  it  can  be 
said  that  the  respondents  are  travellers,  for  one  of 
them  is  a  telegraph  clerk  and  the  other  a  f ellmonger. 
The  appeal  must  therefore  be  allowed. 

GOLUNS,  J. — I  am  of  the  same  opinion ;  and  as 
we  are  differing  from  the  justices  I  will  add  a  few 
words  to  the  judgment  of  my  learned  brother.  My 
mind  has  vacillated  a  good  deal  during  the  argu- 
ments, because  it  is  essential  that  the  Crown,  in 
taking  penal  proceedings,  should  make  a  dear  case. 
I  am  not  satisfied  that  this  case  comes  within  dther 
section  1  or  section  3,  but  when  we  come  to  consider 
section  17  a  greater  difficulty  is  presented.  I  am 
not  sure  that  what  the  respondents  have  done  is 
within  the  spirit  of  the  enactment,  although  it  may 
come  within  the  letter.  It  would,  I  think,  have  been 
possible  for  the  watchmaker  in  London  to  do  all  that 
he  has  done  here  by  sending  round  a  person  to  do 
week  by  week  what  the  respondents  did  on  the  spot, 
and  that  would,  I  think,  amount  to  the  solidtinff  of 
orders  by  a  bond  fide  traveller,  in  which  case  there 
would  be  nothing  that  the  Grown  could  lay  hold  of. 
The  question  is,  Do  the  facts  bring  the  case  within 
section  17  P  When  we  look  at  what  is  done  in  the 
formation  of  those  dubs  we  find  that  it  is  an 
elaborate  machinery  to  procure  an  order  from  some 
person  to  a  watchmaker  for  a  watch,  the  particular 
person  being  chosen  bv  ballot.  The  secretary  is  paid 
a  commission,  and  inauoes  people  to  join  the  club ; 
out  of  their  subscriptions  a  fund  results,  and  then 
the  order  for  a  watch  is  given.  The  sale  to  the  mem- 
ber of  t^e  dub  is  brought  about  through  the  agency 
of  the  secretary,  who  therefore,  it  seems  to  me, 
comes  within  the  first  part  of  section  17  as  being  a 
person  who  soUdts  an  oraer  for  an  exdseable  artide. 
1  agree  that  that  section  primarily  applies  to  the  case 
of  a  person  who,  having  a  licence,  solidts  orders  in 
a  place  for  which  he  has  no  licenoe ;  but  the  words  of 
the  section  are  wide  enough  to  indude  the  case  of  a 
man  solidting  orders  on  bdialf  of  another  person 
who  himself  has  a  licence,  and  that  is  why  an 
exemption  is  provided  in  the  case  of  bond  fide  tra- 
vellers. 

I  was  much  impressed  by  the  argument  of  the 
respondents'  counsel  upon  this  point,  and  in  one 
sense  what  they  have  done  is  little  more  than  would 
be  done  by  a  bond  fide  traveller.  I  think,  however, 
the  facts  are  too  strong  to  admit  of  the  respondents 
oeinff  oa^ed  travdlen ;  in  the  one  case  the  respon- 
dent lives  at  a  place  where  his  work  as  a  f  dlmonger 


is  carried  on  and  solidts  persons  working  in  the  same 
9hop  as  himself  to  join  the  dub,  in  the  otiier  case 
the  respondent  is  a  post  office  derk.  I  think  it 
would  be  straining  the  words  too  much  to  hold  that 
the  respondents  are  band  fide  travellers. 

The  respondents  therefore  do  not  come  within  the 
exception  in  section  17,  but  faU  under  the  general 
prohibition  in  the  earlier  part  of  the  section.  The 
cases  must  go  back  to  the  justices  to  convict 

Appeal  allowed  in  bath  ccLses, 

Solidtor  for  the  appellant.  Solicitor  af  Inland 
Revenue, 

Solidtor  for  the  respondents,  ff.  E.  Tudor,  for 
Conquest  A  Clare,  fiedford. 


May  14,  15. 


Q.  B.  Div. 

(Pollock,  B.,  and  \ 

Bruce,  J.) 

Brooke  &  Co.  (Limitbd)  v.  The  ComassioNBEs 
OF  Inland  Bevenue.  (a.) 

Inland  revenue — Stamp  duty^^Conveyanee — Agreement 
/or  8'ile  of  goodwill  and  trade^markB — BuHnees  carried 
on  abroad  and  in  England — Trade-mark  registered  in 
England—Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s,  59. 

An  agreement  under  $eal  wae  entered  into /or  the  sale 
a/  a  bustness  carried  on  in  the  United  States,  including 
the  goodwill  o/  the  eaid  business  and  the  trade-marki 
and  names  used  in  connection  therewith,  to  purchasers  in 
the  United  Kingdom,  The  vendors  were  manu/acturert 
o/  soav  in  America,  a  large  proportion  a/  which  the^ 
sold  wnolesale  to  a  syndicate  in  England.  The  vendort 
were  also  owners  a/  a  trade-mark  roistered  in  and 
extensively  advertised  throughout  the  United  Kingdom, 
whereby  a  demand /or  the  soap  had  been  created  therein. 

Held,  that  the  goodwill  and  trade^mark  were  **  pro- 
perty '*  within  the  meaning  o/  section  59  o/  the  Stamp 
Act,  1891,  and  not  *^  property  locally  situate  out  o/  tht 
United  Kingdom^*  within  tfie  exception  contained  in 
thcU  section,  and  that  there/ore  so  much  o/  the  considera- 
tion as  represented  tJie  price  paid /or  the  said  goodwill 
and  trade^mark  was  chargeable  vnih  conveyance  dtU^i 
under  section  59  o/  the  Stamp  Act,  1891. 

Case  stated. 

This  was  a  case  stated  by  the  Commiatioiiers  of 
Inland  Bevenue  pursuant  to  section  13  of  the  Stamp 
Act,  1891. 

On  the  4th  of  July,  1895,  an  instrument,  &  copy  ol 
which  formed  part  of  this  oase,  was  presented  on 
behalf  of  Benjamin  Brooke  &  Co.,  Limited  (the 
appellants),  to  the  Commissioners  of  Inland  Bevenue 
under  the  provisions  of  the  12th  section  of  the  Stamp 
Act,  1891,  54  &  55  Yict.  c.  39,  for  the  oinnian  of  th0 
commissioners  as  to  the  stamp  duty  with  which  ^ 
instrument  was  chargeable. 

The  instrument  was  dated  the  25th  day  of  July* 
1895,  and  was  an  agreement  under  seal  made  m 
entered  into  between  Benjamin  Brooke  &  Co^  o' 
Philaddphia,  Pennsylvania,  in  the  United  States  of 
America  (the  vendors),  of  the  one  part,  and  the 
appellants  of  the  other  part. 

The  facts  set  out  in  the  case  are  as  follow : — 

(3)  By  clause  1  of  the  agreement  the  ven^io 
agreed  to  sell  and  the  appd^ts  to  purchase  the 
freehold  woriu  of  the  vendors  (situate  in  Amerirm). 
the  machinery,  furniture,  and  stodc-in-trade  of  tbe 
vendors,  the  book  and  other  debts  due  to  the 
vendors  in  connection  with  their  bnrinosa,  the  fsfl 


(a.)  Beported  by  £.  G.  Stillweix,  Esq., 
at-Law. 
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boefit  of  all  seouritiM  for  the  same,  and  of  all 
ooatraets,  engagements,  rights,  and  piiyileges  to 
wbidh  the  Tendon  were  entitled  in  relation  to  the 
said  business,  also  the  goodwill  of  the  said  hosiness, 
all  the  trade-marks  and  names  used  in  connection 
therewith,  and  all  the  cash,  agencies,  assets,  and 
other  property  of  every  description  to  which  the 
vendors  were  at  the  date  thereof  entitled  in  connec- 
tion with  the  said  business,  excepting  certain  profits 
mentioned  in  danse  9  of  the  agreement. 

(4)  It  was  provided  that  the  oonsideration  for  the 
sale  should  he  the  sum  of  £250,000,  pavable  partly  in 
cash  and  partly  in  shares.  The  purchase  money  of 
£250,000  was  made  up  on  the  following  basis : — 

£      8.  d. 

Freehold  works  ....  18,779    8  1 

Haohinery  and  fixtures       .  3,485    4  5 
Book  debts  at  8lBt  December, 

1894 31,845    7  0 

Stock  at  same  date    .                .  95,544  14  7 
Gash  and  sundry  assets  at  same 

date 5,361     8  10 

Goodwill  and  trade-marks  .        .  189,237  19  7 


258,213  12    6 
Less  liabilities  at  31st  December, 
1894 8,213  12    6 


£250,000    0    0 


Kone  of  the  book  debts  due  to  the  company  at  the 
date  of  the  agreement  were  book  debts  payable  by 
customers  in  England. 

(5)  The  vendors  were  and  for  many  years  had  been 
the  manufacturers  of  a  well-known  soap  called 
"Brooke's  Soap."  This  soap  was  and  is  manu- 
factured by  them  at  the  premises  in  Philadelphia 
mentioned  in  the  agreement.  Sales  were  ^ected  by 
the  vendors  to  purchasers  resident  both  in  the  United 
States  and  elsewhere,  about  twentv  thirty-oneths  in 
value  of  such  sales  beinff  made  as  hereiniufter 
mentioned  to  a  syndicate  oi  persons  in  the  United 
Kingdom,  about  seven  thirty-oneths  to  residents  in 
the  United  States,  and  about  four  thirty-oneths  to 
residents  in  other  European  countries  and  the 
colonies. 

(6)  The  vendors  were  and  for  some  years  had 
been  the  owners  of  the  trade-mark  or  brand 
"  Brooke's  Soap,  Monkey  Brand,"  relating  to  their 
said  soap,  which  is  registered  as  a  trade-mark  in 
England.  This  trade-mark  or  brand  they  circulated 
very  eztensi  velv  throughout  the  United  Einffdom  in 
newspapers  and  otherwise  as  ]Mfft  of  pictorial  adver- 
tisements which  drew  attention  to  tneir  said  soap, 
and  by  means  of  these  advertisements  a  considerable 
demand  for  the  soap  had  been  created,  and  at  the 
time  of  sale  existed  in  the  United  Kin^om.  The 
advertisements  contained  no  indication  either  to  the 
place  where  the  soap  was  manufactured  or  to  any 
plaoe  where  the  same  could  be  purchased ;  and  the 
place  of  manufacture  was  never  advertised  or  pub- 
ushed  in  England.  These  advertisements  were 
inserted  by  and  at  the  expense  of  the  vendors,  a 
very  large  sum  being  spent  yearly  upon  them,  and 
the  vendors  had  an  o£Gk)e  m  liondon  exclusively 
devoted  to  the  insertion  of  such  advertisements  and  to 
other  matters  connected  therewith. 

(7)  The  vendors  did  not  take  orders  from  or  deal 
in  any  way  with  either  the  retail  vendors  of  the  soap 
in  England  or  with  the  consumers  there.  Their 
dealings  with  purchasers  in  England  were  exclusively 
confined  to  selling  to  a  svndicated  association,  con- 
sistinsr  of  tiiree  firms,  aU  resident  in  the  United 
Kins^ncu  This  syndicate  was  accustomed  to  send 
from  Tlnglftii'l  ordws  to  the  veudora  at  their  manu- 


factory in  Philadelphia  for  such  quantities  of  soap 
as  they  reouired,  and  the  so^  was  then  despatched 
therefrom  direct  to  them  in  England,  and  was  paid 
for  by  remittances  sent  by  the  syndicate  to  Philadel- 
phia. The  purchasing  syndicate  then  resold  it  to 
retail  vendors  and  others  in  England  at  such  prices 
as  they  thought  fit. 

(8)  The  vendors'  course  of  business  in  other  Euro- 
pean countries  was  substantially  identical  with  the 
above. 

(9)  The  commissioners  were  of  opinion  that  in  fact 
the  thing  which  by  the  agreement  was  agreed  to  be 
sold  uncter  the  words  "  the  goodwill  of  the  business 
and  the  trade-marks  used  in  connection  therewith  " 
was,  firstly  and  principally,  the  trade-mark  and  the 
right  of  using  the  same  by  way  of  advertisement  in 
the  various  countries  to  which  the^  ap{>ly;  and, 
secondly,  the  local  business  connection  witii  retail 
vendors  and  others  which  had  been  created  in  each  of 
those  countries  bv  the  circulation  of  these  advertise- 
ments, and  that  these  were  *'  property  "  within  the 
meaning  of  section  59  of  the  Stamp  Act,  1891.  They 
were  farther  of  opinion  that  the  United  Kingdom 
trade-mark,  the  ri^ht  of  using  the  same  and  the  con- 
nection in  the  Umted  Kingdom  created  by  the  adver- 
tisement thereof ,  were  not  ''property  locally  situate 
out  of  the  United  Ein^om"  within  the  exception 
contained  in  that  section.  They  accordingly  held 
that  so  much  of  the  consideration  of  £189,237  19s.  7d. 
hereinbefore  mentioned  as  represented  the  price  paid 
for  the  said  last-mentioned  matters  was  chargeable 
with  convevanoe  duty.  They  arrived  at  the  sum 
api>ortionable  to  the  said  last-mentioned  matters  by 
tanng  the  proportion  which  the  entire  profits  made 
by  the  company  for  the  year  1894,  namdy,  £31,316, 
bears  to  the  profit  made  by  the  English  order  for 
that  year,  namely,  £19,989,  and  assessed  ad  valorem 
conveyance  duty  at  the  sum  of  £536  lOs.  If  the 
commissioners  are  correct  in  holding  that  aU  the  said 
last-mentioned  matters  are  chargeable  with  duty 
under  section  59,  the  accuracy  of  the  apportionment 
and  of  the  ad  vaiorem  duty  assessed  is  not  questioned. 
The  instrument  has  been  stamped  in  conformity  with 
the  assessment  A  further  fixed  duty  of  lOs.  was 
also  assessed.  No  q^uestion  is  to  be  raised  in  this 
case  as  to  the  liability  to  ad  valorem  conveyance 
duty  of  the  matters  other  than  the  goodwill  and 
trade-marks. 

(10)  The  appellants  being  dissatisfied  with  the 
assessment  have,  in  pursuance  of  the  13th  section  of 
the  Stamp  Act,  1891,  required  the  commissioners  to 
state  and  sign  a  case  setting  forth  the  questions  on 
which  their  opinion  was  required,  and  the  assessment 
made  by  them,  and  the  commissioners  do  hereby  state 
and  sign  this  case  accordingly. 

The  questions  for  the  opinion  of  the  court  were : — 

(1)  Whether  the  instrument  is  chargeable  with  the 
duty  of  £536  10s.  in  accordance  with  the  assessment 
of  the  commissioners  P 

(2)  If  not,  with  what  duty  the  instrument  is 
chaigeable  ? 

The  appellants  contended  that  the  goodwill  and 
trade-mark  were  not  subject  to  duty  under  the 
statute  54  &  55  Vict.  c.  39,  s.  59,  and  that  they  were 
not  within  the  meaning  of  that  section ;  and  further 
that  the  said  goodwill  and  trade-mark  were  property 
locally  situated  out  of  the  United  Kingdom. 

The  commissioners  maintained  that  the  instrument 
was  a  contract  or  agreement  made  in  England  under 
seal,  and — as  regards  the  subject  matters  thereof 
refmed  to  in  paragraph  9  of  the  case — ^was  made  for 
the  sale  of  an  mterast  in  property  not  being  property 
locally  situate  out  of  the  united  Kingdom,  or  property 
excepted  from  or  by,  section  59^1)  of  the  Stunp  Act, 
1891.    They  further  maintained  tnat  it  was  apparent 
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CouBT  OF  Appeal. 


In  re  Dewhurst  &  Sons'  Application. 


Court  of  Appbai.. 


from  the  facts  of  the  case  that  by  far  the  most  vain- 
able  asset  whioh  was  the  subjeot  of  the  instrameut 
was  the  **  goodwill  and  trade-marks,*'  and  that  one 
hundred  and  ninety-nine  three  hundred  and  thir- 
teenths of  the  profits  of  the  vendor  company  were 
derived  from  trade  in  or  with  the  United  Kin^om ; 
that  the  vendor  company  had  a  goodwill  m  the 
United  Kingdom  corresponding  to  such  profits,  and 
had  trade-marks  the  interest  in  whioh  was  the  creature 
of  the  law  of  the  United  Elingdom,  and  had  names 
used  in  connection  with  their  business  which  were 
known  and  used  in  the*  United  Kingdom,  and  the 
use  of  which  in  the  United  Kingdom  was  valuable ; 
and  that  the  interest  in  such  goodwill,  trade-marks, 
and  names,  as  regards  the  United  Kingdom,  was 
valuable  only  under  and  by  virtue  of  the  interest 
therein  ffiven  and  the  protection  afforded  by  the 
laws  of  the  United  Kingdom,  and  by  reason  of  the 
exploitation  of  such  goodwill,  trade-marks,  and 
names  in  the  United  Eangdom. 

Murphy,  Q.C,  (A,  T,  Lawrence  with  him),  for  the 
appellants. — The  American  company  did  not  carry  on 
business  in  England :  Grainger  v.  Oough,  arUe,  p.  661, 
[1896]  A.  C.  325,  and  therefore  there  could  be  no  good- 
will in  this  country.  You  cannot  have  a  go^will 
except  in  connection  with  a  business,  and  that 
business  must  be  carried  on  where  the  goodwill  is. 
The  assessment  is  also  on  the  tiade-marlra  ;  a  trade- 
mark is  not  within  the  meaning  of  the  Act.  If  there 
is  no  goodwill  in  England,  it  follows  from  section  70 
of  the  Trade-Mark  Act,  1883,  that  the  trade-mark 
cannot  be  transferred  here,  for  it  can  only  be  trans- 
ferred with  the  goodwill. 

Sir  B.  Webster,  A.G.,  Bosanquet,  Q.C,  and  English 
Harrison,  for  the  respondents. 

PoLLOOK,  fi. — It  is  apparent  from  the  facts  of  the 
case  that  by  far  the  most  valuable  part  of  the  assets 
is  the  goodwill  of  the  trade-mark.  You  can  have  a 
trade-mark  in  this  country  in  respect  of  a  thinfi^  manu- 
factured abroad.  Then  if  you  have  a  traae-mark 
that  trade-mark  is  in  itself  a  goodwill.  If  beyond 
the  trade-mark  you  have  taken  the  trouble  to  send 
agents  over  here  to  advertise  and  see  the  prolMible  or 
possible  vendees,  you  do  create,  not  only  a  trade- 
mark, but  a  goodwill,  and  l^at  goodwill  is  one 
which  extends  principally  to  regular  customers  and 
increases  the  ^ue  of  the  article.  It  is  therefore 
quite  clear  that  this  appeal  must  be  dismissed. 

Bruob,  J.,  concurred. 

Appeal  dismissed  with  costs. 

Solicitors,  Budd^  Johnsons,  db  Jecks  ;  The  Solicitor 
of  Inland  Revenue, 


Otourt  of  Appeal. 

From  Ohan.  Div.     ") 
(lindley,  Lopes,  and  [  April  16,  17. 

Kay,  L.JJ.)         ) 

In  re  Dewhttrst  &  Sons'  Application,  (a.) 

Trade-mark  —  Begisiration  —  "  Words  "  —  Burmese 
words — Disclaimer — Bisk  of  deception — Undertaking 
that  trade-mark  shall  be  tiied  only  on  goods  eocported 
to  particular  country — Patents,  Designs,  and  Trade' 
Marks  Acts,  1883  and  1888  (46  dk  47  Vict.  c.  57; 
51  A  52  Vict.  c.  50). 

(a.)  Reported  by  B.  C.  Maoksnzih,  Esq.,  Barrister- 
at-Law. 


Burmese  words  expressed  in  Oriental  chamcters  are 
**  words  "  within  the  meaning  of  section  10  (e)  of  the 
Patents,  Designs,  and  Trade-Marks  Act,  1888.  Regard 
must  therefore  be  had,  in  deciding  whether  a  trade  • 
mark  containing  such  words  shaU  be  registered,  to  the 
meaning  of  such  words;  and  accordingly,  on  the 
principle  of  the  Bed  Star  case,  42  W.  B.  420,  [1894] 
2  Ch,  26,  when  there  are  already  on  the  register  trade- 
marks containing  a  representation  of  a  golden  fan,  a 
trade-mark  including  the  Burmese  words  for  **  The 
Qolden  Fan  Brand "  xoiU  not  {at  any  rate  vnthoui  a 
disclaimer  of  the  exclusive  right  to  use  thou  words,  as 
to  the  effect  of  which,  qusere)  be  allowed  to  be  registered. 
The  consent  of  the  owners  of  the  treble-marks  resembling 
that  for  which  registration  is  sought  is  not  a  sufficient 
ground  for  allowing  such  registration,  for  the  court  has 
also  to  protect  the  public  from  being  deceived. 

In  such  a  case  the  court  has  no  jurisdiction  to  aUow 
registrcUion  upon  an  undertaking  that  the  trade-mark 
shall  be  used  only  upon  goods  exported  to  a  particular 
country,  even  if  in  that  country  there  is  no  risk  of 
deception. 

Appeal  from  the  Vice-chancellor  of  the  County 
Palatme  of  Lancaster. 

The  applicants,  Messrs.  John  Dewhurst  &  Sons, 
were  cotton  spinners  and  sewing  cotton  manu- 
facturers. In  June,  1895,  they  applied  at  the 
Manchester  branch  of  the  Traae-Mlarks  Begistry 
Office  for  registration  in  class  23  of  a  trade-mark  in 
respect  of  sewing  and  other  cottons.  The  trade- 
mark consisted  of  three  white  shells  on  a  golden 
shield,  the  words  "Oriental  Three  Cord,"  and 
certain  Burmese  characters,  as  to  whioh  the  question 
in  this  case  arose.  In  the  application  for  registration 
it  was  stated  that  the  meaning  of  the  Burmese 
characters  was  "the  Golden  Fan  Brand."  There 
were  already  upon  the  register  in  the  same  class  other 
somewhat  smiilar  trade- marksi,  one  of  which  consisted 
of  a  representation  of  a  ffolden  fan.  Consents  to  the 
present  application  had  been  obtained  from  the 
owners  of  those  trade-marks.  The  oomptroUer 
nevertheless  refused  to  allow  the  applicants'  trade- 
mark to  be  registered  without  a  disclaimer  under 
section  64,  sub-secdon  2,  of  the  Act  of  1883  fas 
amended  by  section  10  of  the  Act  of  1888),  of  the 
exclusive  right  to  use  the  Burmese  dharaoterf .  The 
applicants  appealed  to  the  Board  of  Trade,  by  whom 
the  appeal  was  referred  to  the  Palatine  Court. 
There  was  evidence  that  the  applicants  had  a 
considerable  trade  with  Burmah  in  goods  sold  under 
the  trade-mark  in  question,  which  was  known  to  the 
natives  as  the  Gblden  Fan  Trade-Mark. 

The  Vice-Chancellor  made  an  order  directing  the 
comptroller  to  proceed  with  the  registration,  and  the 
comptroller  appealed. 

On  the  hearing  of  the  appeal  the  applicants  offered 
to  undertake  that  the  goods  to  which  uie  trade-made 
applied  should  not  be  exported  elsewhere  than  to 
Burmah. 

Sir  Bichard  Webster,  A.G.,  Astbury,  Q.C,  Ingie 
Joyce,  and  T.  Clarkson,  for  the  oomptroUer,  cited  iSn^ 
Bed  Star  case.  In  re  the  Trade-Mark  of  La  SociHii 
Anonyme  des  Verreries  de  VEtoiU,  42  W.  B.  420,  [1894] 
2  Ch.  26;  Eno  v.  Dunn,  39  W.  B.  161,  15  App,  Cas. 
252 ;  In  re  Apollinaris  Co.'s  Trade-Marks,  [1891]  2 
Ch.  186,  39  W.  B.  Dig.  237  ;  and  In  re  Rotherham  A 
Sons'  Trade-Mark  14  Ch.  D.  585,  28  W.  B.  Dig.  2». 

Hopkinson,  Q.C,  John  Cutler,  and  A.  S.  WiOs^  for 
the  respondents,  Messrs.  Dewhurst  &  Sons,  cited 
Johnston  v.  Orr-Ewing^  30  W.  B.  417,  7  App,  Cb& 
219;  Bosenthal  v.  Beynolis,  40  W.  B.  521.  [1892]  i 
Ch.  301 ;  In  re  EoU  &  Co.'s  Trade-Mark,  onfc,  p. 
369«  [1896]  1  Ch.   711;    /n  re  Keep's   Trade-MiA, 
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82  W.  B.  427,  26  Ch.  D.  187  ;  In  re  MitcheWs  Trade- 
Mark,  W.  N.  1878,  p.  101 ;  and  Mou^on  y.  Boehmy 
82  W.  B.  612,  26  Ch.  I).  398. 

Sir  Richard  Webster ,  A,0,,  replied. 

Lindlet,  L.J.,  stated  the  facts,  and  continued  : — 
Now  that  shows  the  reason  why  these  gentlemen 
desire  to  register  this  label,  although  they  have  on 
the  register,  and  have  had  for  some  years,  a  portion 
of  the  label — namely,  that  part  which  consists  of 
three  shells  on  a  gold  shield.  They  have  also  on  the 
register  the  wor£  **  Three  Shells  Brand''  under  the 
label.  But  the  affidavit  which  I  have  read,  I  have 
alluded  to  for  this  purpose  as  showing  that  these 
gentlemen  had  a  reason  K>r  asking  to  be  allowed  to 
registisr  something  more.  They  want  to  register  the 
words  ''The  Golden  Fan  Brand"  in  Burmese 
characters.  The  object  of  that,  of  course,  is  perfectly 
obvious,  because  it  will  g^ve  them  then  a  monopoly  of 
the  use  of  these  words  as  part  of  their  trade-mark, 
and  make  it  an  essential  part  of  their  trade-mark. 

Now,  they  apply  to  the  comptroller  to  register  that 
as  so  many  words  under  clause  («)  of  section  64  of  the 
Trade-Marks  Act  of  1883,  as  amended  by  section  10 
of  the  Act  of  1888 :  "  A  word  or  words  having  no 
reference  to  the  character  or  quality  of  the  g^oods,  and 
not  being  a  geographical  name."  It  is  obvious  that 
**  The  Gk)lden  Fan  Brand  "  comes  within  that  descrip- 
tion. They  are  words  in  Burmese,  and  it  is  sought  to 
register  them  in  Burmese  characters.  The  comptroller 
then  takes  this  objection.  He  says :  "  If  you  like  to 
register  these  hierofflyphics  under  the  second  part  of 
section  64,  and  disdaim  them  as  part  of  your  trade- 
mark, I  have  no  objection ;  but  if  you  insist  upon  my 
registering  these  as  '  words '  under  clause  (e)  of  section 
64,  so  as  to  make  these  words  an  essential  part  of  your 
trade-mark,  then  I  do  object,  because  it  appears 
to  me  that  they  will  necessarily  be  calculate  to 
deceive."  And  he  grounds  that  objection  upon  this. 
He  says  :  "  I  have  fdready  apon  the  register  several 
registered  trade-marks  of  fans  applicable  to  class  23 
in  cotton  goods,  and,  in  particular,  there  is  on  the 
register  a  mark,  No.  16,003,  of  Mr.  Boyd,  which  is  a 
golden  fan.  Therefore,"  he  says,  "  I  have  on  the 
register  a  golden  fan  applicable  to  the  same  class  of 
goods,  and  you  are  asking  me  to  register,  not  as 
additional  words  with  a  disSaimer,  but  as  an  essential 
part  of  a  new  trade-mark,  not  a  golden  fan,  but  the 
words  *  Qolden  Fan '  "  ;  and  he  says,  **  Having  regard 
to  the  principle  which  was  laid  down  by  the  Court  of 
Appeal  in  the  Red  Star  case,  I  decline  to  do  that.  I 
wiU  do  it  for  you  if  you  like  to  take  it  as  additional 
words  with  a  disclaimer ;  but  I  will  not  do  it  for  you 
if  you  insist  on  having  it  as  an  essential  part  of  your 
trade-mark."  The  Vice-Chancellor  of  the  Duchy 
considered  that  objection,  and  came  to  the  conclusion 
that  the  Red  Star  case  differed  from  the  present,  and 
the  difference  which  the  learned  Vice-Chancellor 
pointed  out,  and  which  unquestionably  exists,  is  this. 
Me  says  that  in  the  Bed  Star  case  there  was  first  of  all 
the  objection ;  and,  secondly,  there  was  evidence  that 
the  plate  which  was  rc^eistered  with  a  star  was  called 
by  the  name  of  the  *'  Star  Brand  "  or  *'Star  Glass  "  ; 
and  under  those  circumstances  the  Vice- Chancellor 
said  there  was  positive  evidence  that  deception  not 
only  was  likely,  but  really  did  take  place.  He  says 
there  is  no  sudi  evidence  here ;  and  it  is  true  there  is 
no  evidence  here,  except  that  which  I  have  referred 
to— namely,  the  exist^ce  on  the  register  of  a  golden 
fan  with  reference  to  and  as  applied  to  cotton  goods 
in  class  23. 

Now,  we  must  consider  that  point  and  see  what  is 
to  be  done.  Could  Messrs.  Dewhurst  require  the 
comptroller  to  register  their  mark  if  these  hiero- 
glypmos  were  expressed  in  language  intelligible  to 


Englishmen  P  In  other  words,  if,  instead  of  the 
Hieroglyphics,  you  had  their  equivalent,  '*  The  Gk>lden 
Fan  Brand,"  ought  the  court  to  compel  the  comptroller 
to  put  such  a  mark  on  the  register  P  Upon  that  point, 
I  come  to  the  conclusion  that  unquestionably  the  court 
ought  not  to  do  anything  of  the  Mnd.  The  meaning  of 
them  is  before  the  comptroller,  as  I  shall  show  pre- 
sently ;  but  the  principle  of  the  Red  Star  case  would 
cover  l^at.  Whether  it  covers  this,  is  another  matter ; 
but  if  the  application  were  to  put  on  the  register  the 
words  **  Golden  Fan  "  or  ''  Golden  Fan  Brand  "  as 
applied  to  cotton  goods,  the  answer  would  be  that 
they  must  be  calcu£kted  to  deceive,  because  they  only 
express  in  words  what  the  golden  fan  of  Mr.  Boyd 
expresses  to  the  eye.  That  is  the  principle  upon 
wmch  the  Red  Star  case  proceeded,  and  I  do  not 
think  that  any  evidence  which  could  be  adduced 
would  get  over  that  objection,  because  we  know  per- 
fectly well  that  if  you  once  put  upon  the  register  a 
golden  fan  in  the  shape  of  a  picture  like  Mr.  Boyd's, 
and  you  also  put  on  tiie  register  a  mark  called  **  The 
Gk>lden  Fan,"  although  without  a  golden  fan,  the 
two  must  mislead  the  public ;  and  Mr.  Boyd's  consent 
is  no  answer  to  that.  Mr.  Boyd's  consent  is  impor- 
tant in  this  respect,  that  it  would  show  that  he  was 
not  a  competitor,  perhaps,  and  did  not  care  about  it ; 
and  the  fact  that  ne  did  not  oppose  the  registration 
would  be  some  evidence  that  in  his  opinion  it  was  not 
calculated  to  deceive,  at  all  events  to  any  extent 
which  injured  him.  I  am  assuming,  of  course,  that 
there  are  no  pecuniary  arrangements  between  them 
which  would  amount  to  a  purdiase  and  sale. 

Now,  having  gone  that  far,  I  have  gone  a  very 
long  way ;  bemuse  what  the  comptroller  has  to  do 
is  this.  He  says,  * '  Tou  bring  me  those  hieroglyphics ; 
I  do  not  know  what  they  mean ;  I  know  nothing  at 
all  about  them ;  you  must  teU  me  what  they  mean." 
Bule  15  says :  '*  Wherever  a  trade-mark  consists  of 
or  includes  words  printed  in  other  than  Boman 
char^usters,  there  shall  be  given  at  the  foot  or  on  the 
back  of  each  representation  a  translation  of  such 
words  sigpied  by  tne  applidbnt  or  his  agent."  I  have 
hoGD.  looking  for  it,  but  I  cannot  find  any  similar  rule 
applicable  to  ordinary  European  languages  in  which 
^man  letters  are  used.  I  suppose  that  the  comp- 
troller or  ike  Board  of  Trade  have  persons  sufficiently 
conversant  with  those  languages  to  render  translation 
unnecessary;  but,  when  you  get  beyond  that,  this 
rule  is  important  as  showing  that  the  comptroller 
ou^ht  not  to  register  Oriental  words,  or  words  in 
Oriental  characters,  without  knowing  what  they 
mean.  He  is  entitled  to  require  a  translation ;  and 
accordingly  we  have  on  the  application  by  Messrs. 
Dewhurst  this  indorsement  on  tne  form  which  they 
have  signed  and  sent  in :  **  The  meaning  of  the 
Burmese  characters  appearing  on  the  mark  is '  The 
Golden  Fan  Brand.'  "  The  comptroller's  position  is 
this:  ''Now  you  tell  me  what  these  hieroglyphics 
mean,  you  are  asking  me  to  put  on  the  register  the 
words  '  The  Gk>lden  Fan  Brand ' ;  the  object  being 
that  this  trade-mark  may  be  called  the  Golden  Fan 
Brand;  that  is  to  say,  for  the  very  same  object 
which  you  would  have  if  you  were  to  put  these  words 
on  the  remter  in  the  English  lang^ge."  He  says  : 
"  The  prmdple  of  the  Rsd  Star  case  is  applicable  to 
this  case,  and  I,  in  the  exercise  of  my  discretion, 
think  I  ought  not  to  do  it."  I  do  not  think  the  court 
can  say  that  he  was  wrong  in  that.  I  can  see  the 
importance  to  Messrs.  Dewhurst  of  succeeding, 
bemuse  they  would  get  advantages  by  having  this 
mark  registered  which  they  would  not  have  without 
it.  Let  us  see  what  the  position  of  the  re^^ister  will 
be,  and  how  far  the  interests  of  the  pubhc  will  be 
protected,  if  that  is  done.  As  to  the  consents,  I  do 
not  say  that  they  are  immatmal,  it  appears  to  me 
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that  they  are  valnable  as  affording  some  evidence 
that  there  may  not  be  deception;  but  when  you 
come  to  consider  that  these  trade-marks  are  on  the 
register  for  an  indefinite  time;  when  von  consider 
that  unless  they  are  restricted  to  particular  countries 
— which  is  a  point  I  will  deal  with  presentiy — ^they 
are  applicable  all  over  the  world;  and  when  you 
consider  how  they  are  sold  and  passed  from  one  hand 
to  another,  these  consents  do  not  protect  the  public 
at  all,  and  I  do  not  see  how  any  evidence  can  get 
over  the  difficulty  that  there  will  be  upon  the 
register  two  trade-marks — one  a  picture  of  a  golden 
fan,  and  the  other  the  words  '*The  Gk>lden  Fan." 
That  ouffht  not  in  my  judgment  to  be  allowed,  by 
reason  of  the  obvious  deception  which  must  grow  up 
if  these  words  are  used,  as  they  would  necessarily  be 
in  the  course  of  trade,  should  the  trade  be  pushed  in 
other  countries  than  Burmah.  Therefore,  1  think  on 
that  principle,  which  is  an  extremely  far-reaching 
one,  that  the  comptroller  is  right.  I  think  that  it 
does  not  matter  what  the  language  is,  nor  what  the 
hieroglyphics  are,  if  the  meaning  of  the  hieroglyphics 
and  the  meaning  of  the  foreign  language  is  a  mere 
verbal  description  of  a  mark  already  on  the  register. 
If  you  have  a  mark  on  the  register  applicable  to 
cotton  goods,  consisting  of  a  golden  fan,  you 
cannot  have  another  mai.k  called  a  "  Gk>lden  Fan  "  io 
any  language  or  in  anv  hieroglyphics.  That  appears 
to  me  to  be  the  real  broad  ground  upon  which  we 
ought  to  decide  this  case. 

It  was  urged  on  behalf  of  Messrs.  Dewhurst  that, 
whether  these  words  are  registered  as  additional 
words  and  disclaimed,  or  whemer  they  are  registered 
as  words  and  as  an  essential  part  of  the  trade-mark, 
there  will  be  the  same  probability  or  possibility  of 
deception.  It  is  said  that  there  is  no  deception  in 
either  case.  I  think  the  Attomey-(}eneral*8  answer 
to  that  is  sufficient.  It  is  a  very  different  thing  to 
register  words  as  part  of  your  trade-mark  and  to 
iliii^liMTn  the  right  to  any  exclusive  use  of  them,  and 
to  register  those  same  things  as  an  essential  paxt  of 
your  trade-mark  which  gives  you  an  exclusive  right 
to  use  tibem.  WheUier  the  comptroller  was  not  a 
little  too  indulgent  in  saying,  "I  will  accept  this 
mark  if  you  wiU  treat  these  words  as  an  addition  to 
your  mark  with  a  disclaimer,"  it  is  not  necessary  to 
consider;  but  I  do  see  that  there  is  an  immense 
practical  difference  between  the  two  things ;  and  it 
appears  to  me,  I  confess,  for  the  reason  I  have  given, 
that  it  is  not  illogical  or  unreasonable  for  the  comp 
troUer  to  take  the  view :  *'  You  may  have  these  if  you 
lUce,  but  you  must  have  them  with  a  disclaimer,  if 
you  have  them  at  all,  under  the  second  clause  of 
section  64 ;  but  you  must  not  have  them  under  the 
clause  as  an  essential  part  of  your  trade-mark,  and  I 
will  not  register  them  unless  I  am  compelled." 

The  other  point  which  has  been  suggested  is  this. 
It  is  said  that  under  section  62,  sub-sections  4  and  5, 
the  court  can  order  this  mark  to  be  registered,  sub- 
ject to  any  conditions  which  the  court  may  think 
proper.  Now  we  are  asked  to  do  this.  The  appli- 
cants say :  "  If  you  will  not  allow  us  to  register  this 
without  any  conditions  or  without  any  limitations,  we 
shall  be  quite  content  if  you  will  allow  us  to  register 
it  upon  this  condition,  that  we  shall  only  put  the 
mark  on  goods  exported  to  Burmah."  Under  the 
Act,  apart  from  the  general  words  of  the  sub-sec- 
tions to  which  I  have  referred,  there  is  nothing  that 
gives  the  court  power  to  do  this.  There  is  not^g  in 
the  schedules  and  nothing  in  the  rules  which  Imve 
been  made  under  the  authority  of  the  Act  which 
authorizes  the  court  to  impose  such  a  condition  as 
tiiat  which  is  suggested.  In  other  words,  there  is 
no  provision  made  by  the  Legislature  for  granting  a 
trade-mark  which  shall  be  used  only  in  one  particular 


country.  When  you  see  the  difficulty  of  enforcing 
any  such  condition  in  practice,  you  see  the  good 
sense  of  there  being  no  provision  for  registering  a 
trade- mark  which  shall  be  confined  to  any  particular 
country. 

Then  it  is  said,  '*Well,  but  similar  things  have 
been  done " ;  and  reference  was  made  by  Mr. 
Hopkinson  and  Mr.  Cutler  to  In  re  Keep**  Trade^ 
Mark  and  In  re  MUcheU*$  Trade-Mark,  and  other 
cases,  in  which  the  court  certainly  did  order  the 
comptroller  to  enter  upon  the  register  a  note  of 
an  agreement  between  tne  two  litiguits,  as  I  may  call 
them,  respecting  the  use  which  should  be  made  of  & 
particular  i^egistered  mark.  I  will  observe  that  those 
cases  were  decided  when  there  was  a  rule  which  does 
not  exist  now.  They  were  decided  upon  the  interpre- 
tation of  a  rule  which  has  been  abolished,  and  which 
contained  some  language  which  possibly  might  justify 
that.  I  doubt  verv  much  whctner  those  cases  have 
not  gone  too  far ;  but,  at  all  events,  they  have  gone 
far  short  of  what  we  are  asked  to  do  here.  The 
utmost  the  court  has  ever  done  is  to  say :  "  We  will 
direct  the  comptroller  to  put  on  the  register  a  note 
of  an  agreement  which  binds  the  registered  owner  of 
a  trade-mark  to  some  rival  as  to  the  mode  in  which 
he  shsdl  use  that  trade-mark."  We  have  no  such 
agreement  here,  and  we  are  not  asked  to  direct  the 
comptroller  to  put  on  the  register  any  memorandum 
of  any  such  a^^reement;  but  we  are  asked  to  go 
further,  and  do  it  ourselveSi  and  say:  "  You  shall  be 
put  upon  the  register  upon  condition  that  you  only 
use  these  marks  upon  goods  which  are  exported  to 
Burmah."  I  think  we  ought  not  to  do  it,  and  I 
think  we  ought  not  to  do  it  for  this  reason,  I  doubt 
very  much  whether  the  Legislature  ever  contemplated 
such  a  mode  of  working  the  Trade-Marks  Acts  as 
that.  Ar  I  pointed  out  during  the  argument,  with- 
out the  very  greatest  possible  care  we  should  be 
raising  questions  of  international  law  of  a  very  serious 
character  and  very  great  difficulty,  and  we  should  be 
imposing  terms  which  we  could  not  possibly  enforce 
— which  of  itself  is  quite  a  sufficient  reason  for  not 
imposing  them.  Upon  these  grounds,  therefore^  I 
thmk  that  on  this  point  the  comptroller  is  right. 

I  purposely  abstain  from  saymg  anything  about 
what  I  understand  is  the  great  point,  namely, 
whether  or  not  the  comptroller  is  ri^ht  in  sajring  that 
he  ought  not  to  be  compelled  to  register  any  Oriental 
words,  for  it  is  not  necessary  to  decide  it  on  the 
present  occasion.  If  the  comptroller  thinks  it  ia 
riffht  to  allow  the  words  to  go  on  as  additional  marks, 
suDJect  to  a  disclaimer,  I  do  not  express  any  opinion 
precluding  him  from  doing  so.  I  think  that  the 
comptroller  was  perfectly  justified  in  declining  to 
register  this  mark,  and  therefore  this  appeal  must  be 
allowed. 

Lopes,  L.J.— It  occurs  to  me  that  this  short 
answer  may  be  given  to  the  case.  If  the  words 
sought  to  be  registered  had  been  in  EngUsh,  and  had 
been  the  words  **The  Golden  Fan  Brand,"  I  take  it 
it  is  perfecdy  clear  that  the  comptroller  would  not 
and  ought  not  to  have  permitted  the  registration  of 
those  words  as  an  essential  part  of  the  trade-nutfk, 
because,  having  regard  to  the  Red  Star  case^  it 
appears  to  me  that  it  has  been  distinctly  held  that  if 
words  are  sought  to  be  registered  whidi  convey  the 
same  meaning  as  any  syniDol  or  picture  which  had 
been  previouuy  registered  would  convey,  then  thoee 
words  cannot  be  registered  as  an  essential  part  of  the 
trade-mark,  because  they  would  be  calculated  to 
mislead  or  deceive.  But  it  is  said  here  that  these 
words,  being  in  Burmese,  would  not  be  oalcolated  to 
mislead  or  to  deceive.  Now,  if  we  were  to  hold  that 
the  mere  fact  that  the  words  in  question  were  in  the 
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Bormeee  language  was  sufficient  to  rebut  the  pro- 
bability of  deception,  I  ask.  Where  are  we  to  stop  ? 
We  should  have  to  go  the  length  of  holding  that  the 
fact  of  words  being  in  any  foreign  language  would  be 
sufficient  to  rebut  the  probability  of  deception.  In 
my  opinion  that  cannot  be  done.  I  think,  therefore, 
tbat  uie  comptroller  was  right  in  only  permitting  the 
registration  of  these  words  subject  to  the  disclaimer 
of  any  intention  to  use  them  as  an  essential  part  of 
the  trade-mark. 

I  now  desire  to  refer  to  a  matter  which  I  consider 
very  important.  We  have  been  told  that  the  rival 
tradesmen,  those  who  have  trade-marks  resembling, 
as  pictures,  the  words  sought  to  be  registered,  con- 
sented to  this  registration.  Those  consents  are  some 
evidence  of  there  not  being  a  probability  of  persons 
being  deceived ;  but  to  say  that  they  are  to  have  any 
greater  effect  would  be  most  mischievous.  The 
public  have  no  notice  of  these  consents;  but  the 
object  of  the  Act  is  to  protect  the  public  as  well  as 
traders.  It  is  obvious  that  these  consents  might  be 
bought  and  sold,  and  anything  more  mischievous  than 
that  it  would  be  impossible  to  imagine. 

It  was  suggested  that  we  might  limit  the  use  of 
these  words  to  goods  exported  to  Burmah,  so  that 
the  trade-mark  might  be  used  there.  To  my  mind 
such  a  limitation  would  be  absolutelv  useless,  for  I 
cannot  see  how  it  could  be  enforced.  But,  again, 
I  think  that  it  would  be  against  the  policy^  of  the 
Act.  It  seems  to  me  essential  that  the  register 
should  be  kept  clear  and  in  proper  order,  and  if 
limitations  of  this  kind  could  be  inserted  on  the 
register — I  do  not  think  they  can  —I  think  it  would 
prevent  the  register  being  so  kept.  I  think,  therefore, 
that  the  decision  of  the  comptroller  was  right,  and 
that  this  appeal  ought  to  be  allowed. 

Kat,  L.J.,  stated  the  facts,  and  continued : — ^As 
was  pointed  out  by  Lindley,  L.J.,  it  is  essential  for 
an  applicant,  if  he  is  proposing  to  use  as  part  of  his 
trade-mark  any  other  characters  than  Boman 
characters,  to  send  to  the  comptroller  a  translation  of 
the  characters  which  it  is  desired  to  put  on,  in  order 
that  the  comptroller  may  know  the  meaning  of  the 
characters  which  are  proposed  to  be  registered. 
The  meaning  of  these  words,  as  explained  on  the 
face  of  the  application,  is  '*The  Gblden  Fan,"  on 
the  back  of  the  application  the  translation  is 
J*  Golden  Fan  Brand."  Now,  I  cannot  help  remark- 
ing that  there  is  no  golden  fan  upon  this  mark  at 
all.  There  are  three  shells  which  are  not  in  gold, 
put  upon  a  golden  shield.  But  the  evidence  given  by 
Mr.  Dewhurst  is  this:  '*  We  send  out  cotton  goods, 
among  other  places,  to  Burmah,  and  in  the  Burmese 
markets  the  Burmese  seem  to  have  taken  the  shells 
for  fans,  and  they  have  called  the  goods  which  we 
sell  *  Golden  Fan '  or  •  Golden  Fan  Brand '  goods." 
It  is  rather  curious,  because  the  shells  are  not  in 
gold,  and  they  are  not  fans,  but  the  evidence  is  not 
contradicted,  and  there  is  no  attempt  to  deny  it,  and 
for  the  purposes  of  this  application  we  must  take  it 
to  be  true.  So  that  the  comptroller,  being  compelled 
by  the  rule  to  consider  the  meaning  of  these  Oriental 
characters,  and  being  told  that  the  meaning  is 
**  Golden  Fan  Brand,"  finds  that  he  has  got  upon 
the  register  a  golden  fan,  amongst  other  thmgs ;  and 
observe,  although  Messrs.  Dewhurst  want  to  register 
this  mark  for  only  a  part  of  the  goods  comprised  in 
class  23,  the  golden  fcmis  upon  the  register  for  all  the 
goods  in  dass  23,  including,  of  course,  these  cotton 
goods,  **  sewing,  crochet,  and  embroidery  cottons  of 
various  kinds,"  for  which  Messrs.  Dewhurst  want  to 
r^;i8t6rthis  mark. 

I  find  in  section  73  these  words :  "  It  shall  not  be 
lawful  to  register  as  part  of  or  in  combination  with  a 


trade-mark  any  words  the  exclusive  use  of  which 
would,  by  reason  of  their  being  calculated  to  deceive 
or  otherwise,  be  deemed  disentitled  to  protection  in 
a  court  of  justice."  The  comptroller  has,  therefore, 
to  consider  not  only  whether  the  mere  appearance  of 
the  words  is  calculated  to  deceive,  but  whether  the 
use  of  those  words  would  be  calculated  to  deceive. 
Suppose  the  owner  of  the  golden  fan  trade-mark, 
which,  as  I  have  said,  extends  to  the  whole  of  the 
goods  in  class  23,  of  which  these  cotton  goods  are 
part,  chose  to  carry  on  in  Burmah  a  trade  in  cotton 
goods  of  this  very  kind,  the  use  of  the  words  **  Golden 
Fan  Brand  "  in  Burmah  would  be  calculated  to  deceive 
people  who  wanted  to  buy  golden  fan  goods.  But 
that  objection  is  said  to  be  untenable  oecause  the 
owners  of  these  marks  on  the  register  have  signified 
their  consent  to  these  Burmese  words  being  put  on 
the  register.  I  do  not  think  that  is  conclusive ;  it 
is  only  some  evidence  that  they  are  not  calculated  to 
deceive.  But  if  the  comptroller  thinks  that  there  is 
sufficient  similarity  between  these  marks  to  make  the 
use  of  one  calculated  to  deceive,  he  is  not  concluded 
by  a  consent  given  in  that  way,  quite  apart  from  the 
mode  in  which  that  consent  may  have  been  obtained. 
I  therefore  think  that  in  the  exercise  of  the 
discretion  of  the  comptroller,  when  he  is  asked  to 
put  this  mark  upon  the  register  and  is  told  that  the 
parties  are  not  satisfied  to  treat  these  words  as  added 
words,  and  to  disclaim  the  exclusive  use  of  them,  but 
intend  to  have  them  as  an  essential  part  of  this  trade- 
mark which  he  is  asked  to  register,  he  has  a  right  to 
say,  and  is  justified  in  saying :  "  I  think  if  I  were  to 
put  them  on  the  register  the  use  of  the  words  would 
DC  calculated  to  deceive,  and  therefore  I  do  not 
think  it  right  to  put  upon  the  register,  which  has 
fJready  upon  it  a  golden  fan  for  this  class  of  goods, 
words  which  import — and  I  am  bound  to  know  the 
meaning  of  them — Golden  Fan  Brand.  Therefore  I 
will  not  consider  in  what  language  the  words  happen 
to  be  or  whether  the  words  would  be  intelligible  to 
any  ordinary  European,  because  it  is  a  part  of  this 
legislation,  embodied  in  rule  15,  that  the  comptroller 
shall  know  what  is  the  meaning  of  the  Oriental  words, 
and  shall  consider  that  meaning  with  reference  to 
section  73."  I,  for  that  reason,  think  that  there  was 
quite  sufficient  ground  in  this  case  for  the  comp- 
troller saying  that  he  refused  to  register  these 
words,  unless  they  were  treated  as  added  words, 
with  the  condition  which  in  that  case  the  statute 
imposes.  Whether  he  is  right  in  spying,  '*  I  will 
register  them  if  that  condition  is  complied  with," 
I  do  not  at  present  say.  It  was  not  complied  with, 
it  was  refused;  and  accordingly  t^e  only  mode  in 
which  he  could  have  registered  them  was  as  an 
essential  part  of  the  trade-mark. 

But  then  it  is  said :  '*  We  are  quite  content  to  sub- 
mit to  a  condition  that  these  words  shall  not  be  used 
in  any  country  except  Burmah."  In  the  first  place 
I  cannot  find  that  this  Act  of  Parliament  enables  the 
court  to  put  upon  the  register  a  trade-mark  with  a 
limitation  of  that  kind.  I  should  expect,  if  that  were 
the  meaning  of  the  Legislature,  to  find  a  very 
distinct  provision  to  that  effect.  The  only  section 
which  in  any  way  can  be  treated  as  having  that 
meaning,  or  giving  to  the  comptroller,  or  the  Board 
of  Trade,  or  this  court,  any  power  of  limiting  registra- 
tion in  that  way  is  section  62,  which  refers  to  the 
imposition  of  conditions,  but  I  do  not  think  myself 
that  it  has  that  meaning.  I  do  not  think  imposing 
conditions  in  that  section  means  a  limitation  of  the 
geographical  area  within  which  the  trade-mark  can 
be  used.  There  is  nothing  in  the  rules  which 
empowers  the  Board  of  Trade,  or  this  court,  or  the 
comptroller,  to  make  a  limitation  of  that  kind 
in  putting  a  trade-mark  on  the  register. 
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For  these  reaeoiui  I  think  that  the  disoretion 
exercised  bv  the  comptroller  was  properly  exercised, 
and  that  the  mark  ought  not  to  be  put  upon  the 
register. 

Appeal  allowed. 

Solicitors,  Solicitor  to  the  Board  of  Trade;  C. 
Urquhart  Fieher^  for  5aZe,  Seddont  ^  Co**  Manchester. 


July  27. 


From  Q.  B.  Div. 

(Lord  Esher,  M.B.,  and  Kay 

and  A.  L.  Smith,  L.JJ.) 

Tottenham  Uaban  Distriot  Oounoil  v. 
Williamson,  (a.) 

Local  government — Nuisance — Abatement — Action  by 
local  authority — Consent  of  Attorney  ^General — Public 
Health  Act,  1875  (38  &  39  Vict.  c.  65),  s.  107. 

Proceedings  by  a  local  authority  under  section  107  of 
the  Public  Health  Act^  1875,  to  enforce  the  abatement  of 
a  nuisance  from  which  the  local  authority  suffers  no 
damage,  can  only  be  taken  with  the  consent  of  the 
Attomey'Oetierctl. 

Wallasey  Local  Board  v.  Graoey,  35  W,  R.  694,  36 
Ch.  D.  593,  approved. 

Appeal  from  an  order  of  Day,  J.,  discharging  an 
interim  injunction  for  the  abatement  of  a  nuisance. 

The  action  was  brought  by  the  Tottenham  Urban 
District  Council  aeainst  the  defendants  to  compel 
them  to  abate  an  fdleged  nuisance  consisting  of  pre* 
mises  kept  in  such  a  state  as  to  be  injurious  to  health 
within  the  meaning  of  section  91  of  toe  Public  Health 
Act,  1875. 

llie  question  was  whether  the  plaintifEs  were  enti- 
tled to  bring  the  action  without  the  consent  of  the 
Attomey-C^eral. 

Day,  J.,  held,  on  the  authority  of  Wallasey  Local 
Board  v.  Qracey,  35  W.  B.  694,  36  Ch.  D.  593,  that  in 
the  absence  of  special  damage  the  local  authority 
could  not  sue  in  respect  of  a  public  nuisance  except 
with  the  sanction  of  the  Af^mey-(}eneral  by  action 
in  the  nature  of  an  information. 

The  plaintifb  appealed. 

Montagrue  Lush,  for  the  plaintifGEi. — Section  107  of 
the  PubUc  Health  Act  authorizes  a  local  authority  by 
action  to  put  a  stop  to  nuisances  prohibited  by  sec- 
tion 91.  it  provides  that  *'  any  local  authority  may, 
if  in  their  opinion  summary  proceedings  would  a£E6rd 
an  inadequate  remedy,  cause  any  proceedings  to  be 
taken  against  any  person  in  any  superior  court  of 
law  or  equity  to  enforce  the  abatement  or  prohibi- 
tion of  any  nuisance  under  this  Act,  or  for  the  reco- 
very of  any  penalties."  The  section  treats  proceed- 
ings to  alttte  nuisances  and  proceedings  to  recover 
penalties  on  the  same  footing.  In  neitiuer  case  is  the 
sanction  of  the  Attorney -General  necessary.  Where 
such  sanction  is  required  the  Act  expressly  so  pro- 
vides (see  sections  69  and  253).  The  decision  of 
Stirling,  J.,  in  Wallasey  Local  Board  v.  Oracry  is  not 
binding  on  this  court,  and  ought  to  be  overruled. 

Cock,  Q.C.,  and  Pocock,  for  the  defendants. 

Lord  EsHEB,  M.B. — I  am  of  opinion  that  the 
judgment  of  Stirling,  J.,  in  Wallasey  Local  Board  v. 
Oracey  was  perf ectiy  right,  and  that  this  appeal  must 
be  dismissed. 

Kay,  L.  J. — I  am  of  the  same  opinion.  The  ordi- 
nary law  is  that  where  a  person  complains  of  a  public 
nuisance  he  applies  to  the  Attorney-General,  and  the 

(a.)  Beported  by  F.  G.  Bctokeb,  Esq.,  Barrister- 
at-Law. 


Attomey-Qeneral  becomes  plaintiff  at  the  relation  of 
that  pcnrson  and  proceeds  by  information.  No  other 
course  is  open  to  the  person  who  oomplains,  unless  he 
has  suffered  special  damage.  I  do  not  think  that  the 
Public  Health  Act  gives  any  new  remedy  in  this 
respect.  I  agree  witn  Stirling,  J.,  that  section  107 
omy  refers  to  nroceedings  known  to  the  law.  The 
present  proceeoinffs  are  not  known  to  the  law, 
because  the  fiat  of  the  Attomev-General  was  neces- 
sary before  they  could  properly  be  taken.  In  my 
opinion  the  action  is  misconceived. 

A.  L.  Smith,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Howard  &  Shelton. 

Solicitor  for  the  defendants,  J.  Perry  Godfrey. 


From  0.  B.  Div.       1 
(Lord  Esher,  M.B.,  and  >  July  21. 

A.  L.  Smitii,  L.J.)      J 

WiLLBSDEN  LOOAL  BOARD  V.  WbIOHT.  (a.) 

Local  government — Paving  expenses — Apportionment — 
Award  of  arbitrator — Remedy  of  local  authority — 
Proceedings  to  enforce  award--Jurisdiction  of  High 
Court— Public  HeaUh  Act,  1875  (38  cfe  39  Vict.  c.  55), 
s.  IdO^Arbitration  Act,  1889  (52  <fc  53  VicL  c  49), 
s.  12. 

An  award  of  an  arbitrator  under  [section  150  of  the 
Public  Health  Act,  1875,  fixing  the  proportion  of 
paving  expenses  payable  by  an  owner  of  premises  to  the 
Local  authority  is  not  enforceable  under  section  \2  of  the 
Arbitration  Act,  1889. 

Appeal  from  an  order  of  Pollock,  B.,  refusing  to 
enforce  an  award. 

The  Willesden  Local  Board  served  notices,  under 
section  150  of  tha  Public  Health  Act,  1875,  on  the 
respondent  and  the  other  owners  of  premises  Anting 
a  street  within  their  district,  requiring  them  to  exe- 
cute certain  paving  works. 

The  owners  having  failed  to  comply  with  the 
notices,  the  Local  Board  executed  the  works,  and  an 
apportionment  of  the  expenses  was  made  by  ihmr 
surveyor. 

The  respondent  having  disputed  the  apportionment 
which  was  made  against  him,  the  matter  was  ref^red 
to  arbitration  in  accordance  with  the  terms  of  the 
section,  and  an  award  was  made  that  the  contribu- 
tion payable  by  him  was  £175. 

A^r  the  expiration  of  the  six  months  within 
which  the  amount  might  have  been  recovered  in  a 
summary  manner  by  proceedings  before  justices,  the 
Local  Board  took  out  a  summons  at  chambers  to  have 
the  award  enforced  pursuant  to  section  12  of  the  Arbi- 
tration, Act,  1889. 

The  master  held  that  he  had  no  jurisdiction  to 
enforce  the  award,  and  Pollock,  B.,  affirmed  ha 
decision. 

The  Local  Board  appealed. 

R.  E,  Moore  {H.  C.  Munroe  with  him),  for  the 
appellants. — ^The  master  and  the  judge  thought 
that  the  only  method  by  which  the  Local  Board  could 
recover  this  sum  was — as  provided  by  section  150  of 
the  Public  Health  Act — ^in  a  summary  manner,  whidi 
is  explained  by  section  251  to  mean  before  a  court  of 
summary  junsdiction.  But  the  Act  itself  provides 
other  remeoies.  Section  180,  sub-section  14,  allows 
a  local  authority  to  enforce  an  award  by  proceedingi 

(a.)  Beported  by  F.  G.  Ruokbb,  Esq.,  Barrister-it- 
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in  the  High  Ck>urfc.  By  section  257  a  local  authority 
may^  bring  an  action  to  recover  paving  expenflet. 
Section  261  aUowB  such  expenses,  if  they  are  under 
£60,  to  be  recovered  in  the  county  court.  The  proper 
remedy  for  the  Local  Board  in  ti^  case  is  to  ^orce 
the  award  in  the  High  Court. 

Hedted  SandgaU  Local  Board  v.  Keene,  [1892] 
1  Q.  B.  831,  40  W.  B.  Dig.  131,  and  Brierley  HiU 
Local  Board  v.  Pearwil,  33  W.  B.  56, 9  App.  Gas.  595. 

John  MewBf  for  the  respondent.— The  only  remedy 
for  the  Local  Board  is  to  go  to  a  court  of  summary 
jurisdiction.  The  respondent  wishes  to  dispute  his 
liability  to  pay  anything  in  respect  of  these  paving 
expenses.  He  cannot  do  this  in  proceedings  on  the 
award,  which  only  fixes  the  amount  of  contribution, 
and  does  not  touch  the  question  of  liability. 

He  dted  West  v.  Downman,  29  W.  B.  6,  14  Ch.  D. 
Ill ;  Walker  v.  Beckenham  LocalBoard,  50 L.  T.  N.  S. 
207,  32  W.  B.  Dig.  8 ;  Tottenham  Local  Board  v. 
BoweU,  26  W.  B.  135,  1  Bx.  D.  614,  and  29  W.  B.  36, 
15  Ch.  D.  378 ;  and  Ecdea  v.  Ouardiana  of  Wirrall 
Union,  34  W.  B.  412,  17  Q.  B.  D.  107. 

Lord  EsHEB,  M.B.— The  question  is  whether  the 
master  and  the  judge  were  rigntin  refusing  to  enforce 
this  award.  If  it  could  be  forced  under  the  Arbi- 
tration Act,  they  had  no  reason  for  refusing  to  enforce 
it.  But  in  my  opinion  they  were  right,  because  this 
award  is  not  sucn  an  award  as  can  be  enforced  under 
the  Arbitration  Act  at  all.  In  West  v.  Doumman 
this  court  had  to  construe  the  Public  Health  Act, 
1848,  and  we  held  that,  inasmuch  as  before  that  Act 
a  local  board  could  not  have  recovered  paving 
expenses  from  owners  of  property,  and  as  the  Act 
imposed  on  owners  for  the  first  time  the  liability  to 
pay  such  expenses,  the  only  remedy  was  the  remedy 

S'ven  by  the  Act  itself.    Now  what  does  the  PubUc 
ealth  Act,  1875,  say  about  a  remedy  P    A  remedy  is 
given  by  section  150--*vi2.,  by  summary  proceedings 
before  justices.     We  must  look  at  the  whole  Act, 
and  see  if  there  is  any  other  remedv  given.    It  is 
argued  that  another  remedy  is  given  by  section  261. 
That  section  provides  that  if  the  amount  of  a  demand 
which  a  local  authority  is  empowered  to  recover  in  a 
summary  manner  is  under  £60,  proceedings  may  be 
taken  biafore  a  county  court  judge,  who  will  then 
determine  the  same  question  which  would  be  deter- 
mined by  justices   if  the   amount  were  over  £50. 
That,  however,  does  not  alter  the  liability,  it  merely 
alters  the  tribunal  which  determines   the  liability. 
At  any  rate,  section  261  dearly  does  not  give  any 
right  to  take  proceedings  in  the  High  Court.    Then 
does  section  257  authorize  a  local  authority  to  bring 
anacticm  in  the  High  Court?     That  section  deals 
with  expenses  for  the  repayment  of  which  an  on*ner 
'*is  made  liable  under  this  Act  "—I  think  that  means 
made  liable  under  section  150  by  order  of  a  court  of 
summary  jurisdiction— and  it  provides  that  the  local 
authority  may  make  such  expenses  a  diarge  on  the 
premises  in  respect  of  which  tneyhave  been  mourred, 
and  may  faring  an  action  to  enforce  that  charge.  But 
it  does  not  give  any  new  right  against  the  person  who 
is  owner  at  the  time  when  the  work  is  done,    liien 
there  is  section  180,  sub-section  14,  which  provides 
that  *'  any  submission  to  arbitration  under  &e  pro- 
visiozis  of  this  Act  may  be  made  a  rule  of  any  of  the 
superior  courts,  on  the  application   of   any   party 
thereto."     It  is  said  that  this  by  implication  gives 
power  to  the  local  authority  to  take  proceedings  in 
the  High  Court  to  enforce  an  award.    But,  in  my 
opinion,  that  is  not  a  necessary  implication.    I  think 
that  the  words  of  the  sub-section  are  satisfied  by  say- 
inat  that  they  prevent  dther  party  from  revoking  a 
submission  to  arbitration.    We  are  therefore  left  to 
section  150.     That  section  contains  the  arbitration 


clause ;  but  all  that  an  arbitrator  can  do  is  to  fix  the 
amount,  he  cannot  impose  a  liability.  The  result  is 
that  the  only  remedy  which  was  open  to  the  local 
authority  here  was  to  ffo  before  justices.  They  did 
not  take  that  course  wiuun  six  months,  and  now  it  is 
too  late  for  them  to  do  so.  I  therefore  think  that 
the  learned  judge  was  right  in  refusing  to  make  an 
order  to  enforce  this  awanl,  and  the  appeal  must  be 
dismissed. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
This  award  fixed  the  amount  of  the  respondent's 
contribution,  and  the  question  of  amount  cannot  now 
bedisjputed.  The  appellants  seek  to  enforce  the 
award,  and  they  ask  us  to  make  an  order  which  will 
have  the  e£Eect  of  shuttmg  out  the  re^ndent  from 
raising  any  defence  which  he  may  wish  to  raise  on 
the  question  of  his  being  liable  at  all.  I  think  that 
this  IS  not  sudi  an  award  as  comes  within  section  12 
of  the  Arbitration  Act,  as  it  is  not  an  adjudication  as 
to  liability.  The  question  whether  an  action  can  be 
brought  to  recover  these  expenses  does  not  arise,  but 
in  mv  opinion  this  is  not  an  award  which  can  be  sum- 
marily enforced. 

Appeal  diamissed. 

Solicitor  for  the  appellants,  W.  G,  Oreig, 

Solicitor  for  the  respondent,  E,  Huelin, 
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Watkins  v.  Watkins.  (a.) 

Divorce  —  Maintenance  —  Alienability  —  Matrimonial 
Causes  Act,  1866  (29  &  30  Vict.  c.  32),  s.  1. 

Maintenance  granted  to  a  divorced  wife  under  seC" 
tion  I  of  29  dk  30  Vict.  c.  32  cannot  he  prospectively 
released  or  assigned. 

Appeal  from  the  President. 

An  order  had  been  made,  on  the  wife's  petition,  for 
the  dissolution  of  the  marriage  of  the  parties,  and 
subsequently  an  order  was  made  under  section  32 
of  the  Act  20  &  21  Vict.  c.  85  that  the  husband 
should  pay  to  the  wife  a  sum  of  £80  a  year  by  way 
of  permanent  maintenance. 

£ti  1886  the  wife  executed  a  deed  by  which  she  pur- 
ported to  release  the  husband  from  all  obligation  to 
pay  her  allowance;  but  in  1892  Bomer,  J.,  set  aside 
the  deed.  Later  in  the  same  year  the  wife  by  deed 
bound  herself  not  to  enforce  the  order,  provided  the 
husband  made  certain  other  pavments  to  her. 

In  Januanr,  1895,  the  wife  obtained  from  the  Pre- 
sident an  order  for  payment  of  £600,  arrears  of  her 
allowance.  This  order  was  not  enforced,  and  she 
afterwards  agreed  to  withdraw  it. 

In  July,  1895,  she  obtained  a  writ  of  sequestration 
to  enforce  payment.  The  husband  then  applied  to 
the  President  to  set  aside  the  order  for  payment  of 
£600,  which  had  been  obtained  ex  parte,  and  to  set 
aside  the  writ  of  sequestration.  The  ^resident  refused 
the  motion,  but  held  that  the  wife  was  entitled  to 
recover  arrears  of  her  allowance  only  as  from  October, 
1893.  Both  parties  appealed;  but  in  the  wife's 
appeal  there  was  nothing  requiring  a  report. 

W.  T.  Barnard,  for  the  husband. 

Bargrave  Deane,  for  the  wife. 

B.  D.  Kilbum  and  Bolman,  for  the  sequestrators. 

(a.)  Bepoitei  by  B.  C.  Mackenzie,  Esq.,  Barrister* 
at-Law. 


m 


THE  WEEKLY  REPORTER.      [A^a^mt.]      Vol.  XLtV. 


CouET  OF  Appeal. 


Watkins  v.  Watkins. 


OoTTBT  OF  Appeal. 


The    authorities   relied    npon  saffidently    appear 
from  the  judgments. 

Cur,  adv.  v%Ut, 

June  6. — ^The  following  written  judgments    were 
delivered  : — 

LiNDLEY,  L.J.— The  Divorce  Act  of  1857  estab- 
lished divorces  as  disting^uished  from  judicial  separa- 
tions, and  contained  provisions  defining  the  position 
and  rights  of  divorceil  wives.  A  woman  divorced  is 
no  long>er  a  wife ;  she  has  not  the  rights,  nor  has  she 
the  duties,  of  a  married  woman.  She  is  at  liberty  to 
many  again.  The  equitable  doctrines  of  separate  use 
and  restraint  against  anticipation  have  no  applica- 
tion to  her  until  she  does  marry  again.  Whatever 
property  she  may  have  or  acquire  is  her  own ;  her 
former  husband  has  no  interest  in  it.  He,  on  the 
other  hand,  is  not  bound  to  support  her ;  she  has  no 
implied  authority  to  pledge  his  credit  even  for  neces- 
saries. She  is  free  from  him,  and  he  from  her. 
Section  26  of  the  Act  of  1857,  which  makes  a  husband 
liable  for  the  support  of  his  wife  if  he  does  not  pay 
her  the  alimony  ordered  by  the  court,  only  applies  to 
judicial  separation.  There  is  no  similar  enactment 
applicable  to  cases  of  divorce.  The  court  for  divorce 
has,  however,  power  to  make  orders  for  the  main- 
tenance of  a  divorced  wife  (section  32),  and  for  the 
custody  of  the  children  of  the  marriage  (section  35), 
and  for  the  execution  of  settlements  for  the  benefit  of 
the  innocent  party  and  of  such  children  (section  45). 
These  powers  have  been  enlarged  by  later  Acts,  and 
rules  have  been  made  for  their  exercise.  On  the  pre- 
sent occasion  we  are  only  concerned  with  the  power 
to  order  maintenance  after  divorce.  This  is  conferred 
by  section  32  of  tiie  Act  of  1857  and  by  section  1  of 
the  amending  Act  of  1866.  The  rules  relating  to  it 
are  those  of  the  26th  of  December,  1865,  95  to  103. 
It  is  not  immaterial  to  observe  that  alimony  for  wives 
after  judicial  separation-^i.e.,  permanent  alimony — 
is  governed  by  other  sections  and  rules,  viz.,  sections 
22,  24,  26,  and  rules  81  to  94.  Permanent  alimony 
for  a  judicially  separat-ed  wife  is  and  always  has  been 
inalienable  by  her.  The  court  which  ordered  it  never 
lost  control  over  it,  and  she  could  not  by  assignment 
or  otherwise  deprive  herself  of  her  right  to  it  so  long 
as  she  and  her  husband  lived  separate  and  apart  from 
each  other.  This  doctrine  is  based  on  the  old  ecclesi- 
astical law,  and  was  recognized  and  acted  upon  in 
In  re  Bobinson,  33  W.  E.  17,  27  Ch.  D.  160.  In 
Linton  v.  Linton,  33  W.  E.  714,  15  Q.  B.  D.  239,  and 
again  in  In  re  Hawkins,  42  W.  E.  202,  [1894]  1  Q.  B. 
25,  it  was  held  that  the  bankruptcy  of  the  husband 
did  not  discharge  him  from  his  obligation  to  pay  his 
wife  alimony  under  an  order  of  the  court.  The 
question  now  arises  whether  the  same  doctrine  applies 
to  an  order  for  permanent  maintenance  after  a  divorce 
as  to  alimony  after  judicial  separation.  The  learned 
President  has  held  lliat  it  does.  He  came  to  this  con- 
clusion on  various  grounds,  and  Be  appears  to  have 
thought  that  the  point  was  really  decided  by  Linton 
y.  Linton,  The  judgment  of  the  Master  of  the  Eolls 
in  that  case  certainly  shows  that  he  did  not  consider 
permanent  maintenance  imder  section  1  of  the  Act  of 
1866  as  more  alienable  than  alimony.  But  Linton  v. 
Linton  was  a  case  of  judicial  separation  and  not 
divorce,  and  the  differences  between  the  two  are  so 
great  that  a  decision  on  the  one  cannot  be  regarded 
as  if  it  were  a  decision  on  the  other.  The  headnote 
in  Jardine  v.  Jardine,  30  W.  E.  91,  6  P.  D.  213,  is  so 
worded  as  to  suggest  that  the  full  court  had  decided 
that  the  court  could  modify  orders  for  permanent 
maintenance ;  but  all  that  the  court  said  was  that  the 
allowance  of  £500  a  year  was  not  too  much,  as  it 
could  be  reduced.  The  question  which  has  now  to  be 
decided,  and  decided  for  the  first  time,  turns  simply 


on  the  interpretation  and  effect  of  section  1  of  the  Act 
of  1866.  The  object  of  the  section  is  plain :  it  is  to 
enable  the  court  to  order  divorced  husMnds  who  can- 
not make  settlements  to  maintain  their  divorced  wives 
out  of  their  earnings.  The  payments  are  to  be  made 
to  the  divorced  wife  for  the  joint  lives  of  herself  and 
her  former  husband  weekly  or  monthly,  and  are  to  be 
for  her  maintenance  and  support.  This  language 
points  to  a  purely  personal  allowance.  Such  ^ow- 
ances  are  by  no  means  unknown  to  the  law.  Alimony 
is  one  instance,  an  officer's  full  or  half  pay  is 
another.  It  is  true  that  in  a  case  like  this  the  court 
has  no  power  to  increase  the  allowance  once  made, 
and  there  is  good  reason  for  this,  for,  the  aiarriage 
bond  beinff  at  an  end,  there  is  no  reason  why  ^e 
woman's  allowance  should  increase  with  her  late  hus- 
band's means.  On  the  other  hand,  if  he  cannot  pay 
the  allowance  fixed  by  the  court,  the  court  can  reduce 
it  or  suspend  its  payment,  or  even  discharge  the  order 
for  mamtenance,  and  so  release  the  husband 
altogether.  This  power  goes  far  to  show  that  per- 
manent maintenance  under  section  1  of  the  Aci  of 
1866  is  more  like  alimony  than  an  ordinary  annuity, 
or  than  an  annuity  ordered  to  be  secured  under  section 
32  of  the  Act  of  1857.  I  cannot  think  that  if  a 
divorced  wife  became  bankrunt  the  Legislature  in- 
tended that  her  former  husbana  should  be  compelled 
to  pav  her  allowance  to  her  trustee  or  to  a  purchaser 
of  it  from  him. 

It  is,  however,  necessary  to  notice  two  difficulties 
which  here  present  themselves.  In  ike  first  place, 
a  deed  or  will  granting  an  allowance  to  a  person 
for  his  or  her  maintenance  and  support,  without 
more,  is  alienable:  see  Younghushand  v.  Qisbomt, 
1  OoU.  400.  But  this  is  because  an  absolute  gift 
cannot  be  fettered  by  imposing  a  particular  mode  of 
enjoyment.  It  does  not  follow  that  an  Act  of  Parlia- 
ment must  be  construed  so  as  not  to  infringe  this  rule. 
In  the  next  place  an  annuity  ordered  to  be  secured 
under  section  32  of  the  Act  of  1857  has  been  decided 
to  be  pro^riy  alienable  and  chargeable  by  the 
divorced  wife:  see  Harrison  v.  Harrison,  36  W.  B. 
748,  13  P.  D.  180.  Is  an  allowance  to  be  paid  to  a 
divorced  wife  under  section  1  of  the  Act  of  1866  more 
personal  and  inalienable  than  such  an  annuity  F  It 
is  certainly  less  secure  and  less  permanent.  Under 
section  32  of  tiie  Act  of  1857  an  annuity  may  be 
ordered  to  be  secured  to  the  wife  for  her  own  life,  but 
this  cannot  be  done  under  section  1  of  the  Act  of  1866. 
In  Harrison  v.  Harrison  there  was  no  deed  securing  the 
annuity  to  be  construed.  There  was  only  an  order  to 
secure  an  annuity.  As  pointed  out  by  CoUon,  L.  J.,  <m 
p.  183 (13  P.  D.),  a  deed  might  have  been  drawn  making 
the  annuity  determinable  on  alienation  whether  volun- 
tary or  involuntarv,  and  the  only  point  decided  was 
that  the  wife's  solicitor,  who  had  procured  her  the 
order  for  its  payment,  would  have  been  held  entitled  to 
a  charge  on  the  annuity  for  his  costs  under  23  &  24 
Vict.  c.  127,  s.  28,  if  it  had  not  been  for  otiier  ciroum- 
stances  which  induced  the  court  not  to  give  him  saofa 
a  charge.  I  do  not  think  that  this  case  oompds  me 
to  put  upon  section  1  of  the  Act  of  1866  an  interpre- 
tation which  I  should  not  otiierwise  think  ooimdL 
Fry,  L.J.,  on  p.  187,  drew  attention  to  the  fact  that 
an  annuity  ordered  to  be  settled  under  section  32  of 
the  Act  of  1857  was  very  different  from  an  allowance 
ordered  to  be  paid  under  section  1  of  the  Act  of  1866. 
I  concur  in  thu  view  of  the  two  sections.  Althou^ 
therefore,  I  cannot  reg^ard  Linton  v.  Linton  or  any 
other  previous  cases  as  actually  deciding  the  quesitioa 
before  us  either  one  way  or  the  other,  yet,  bavins 
regard  to  the  language  and  object  of  the  aectioD  and 
the  analogies  to  which  I  have  alluded,  I  have  wxd^^ 
at  the  conclusion  that  the  interpretation  put  upon  it 
by  the  learned  President  is  correct,  and  that  allow- 
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anoes  to  divorced  wives  made  under  it  are  personal  to 
themaelTes  and  cannot  be  assigned.  Nor  can  they,  in 
my  opinion,  be  released  without  the  sanction  of  the 
court.  A  divorced  wife  need  not  enforce  an  order  for 
her  own  maintenance  unless  she  pleases,  and  she  may 
zdease  and  perhaps  assign  her  right  to  arrears.  But 
it  does  not  follow  that  she  can  l^d  herself  not  to 
enforce  payment  in  future,  nor  that  she  can  assign 
her  right  to  future  payments.  I  do  not  say  that  an 
order  under  section  1  of  the  Act  of  1866  for  permanent 
maintenance  cannot  be  discharged  l^  the  court  with 
the  consent  of  the  divorced  husband  and  wife,  even 
if  the  man  is  able  to  pay  it ;  but  until  such  an  order 
is  discharged  the  divorced  wife  cannot,  in  my  opinion, 
prospectively  deprive  herself  or  be  deprived  of  the 
benefit  of  the  maintenanoe  which  tne  oourt  has 
ordered  to  be  paid  to  her. 

Lopes,  L.  J. — This  case  raises  an  important  ques- 
tion. It  is  whether  sums  of  money  for  the  main- 
tenance of  a  divorced  wife  ordered  by  the  court  under 
the  power  conferred  on  the  court  by  section  1  of  29 
&  30  Tict.  c.  32,  are  alienable.  This  Act  was  passed 
in  1866,  and  was  intended  to  enlarse  the  power  of 
the  court  in  cases  where  the  husband  had  no  property 
on  which  the  payment  of  a  gross  or  annual  sum 
could  be  secured.  Section  32  (S  20  &  21  Vict.  o.  85 
had  said  that  the  court  may,  in  pronouncing  any 
decree  for  a  dissolution  of  marriage,  order  that 
the  husband  shall,  to  the  satisfaction  of  the  court, 
secure  to  the  wife  such  gross  or  a-ntmf^l  gum  of  money 
as  to  the  oourt  ma^  seem  reasonable,  and  for  that 
purpose  may  refer  it  to  one  of  the  conreyancing 
counsel  of  the  Court  of  Chancery  to  settle  and 
approve  of  a  proper  deed  to  be  executed  by  a^  neces- 
sary parties.  The  court  under  this  section  could  only 
act  where  there  was  property  upon  whidi  the  sums  of 
money  ordered  could  to  secured.  I  do  not  doubt 
that  the  oourt  could  have  directed  that  the  deed  to 
be  prepared  should  contain  a  ]^rovision  against  alien- 
ation or  anticipation  by  the  wife,  but  in  the  absence 
of  such  a  provision  the  wife  would  no  doubt  be  at 
liberty  to  alienate.  There  is  a  substantial  difference 
between  permanent  alimony,  which  is  ordered  after 
a  judicial  separation,  and  maintenance  which  is 
ordered  after  a  divorce.  There  is,  too,  a  substantial 
difference  between  the  position  of  a  wife  who  is 
judicially  separated  from  her  husband  and  a  wife 
who  is  divorodd.  In  the  former  case  the  relations  of 
husband  and  wife  continue,  and  cohabitation 
may  at  any  time  be  resumed.  In  the  latter  case  the 
woman  is  no  lonser  the  wife.  She  cannot  again 
beoome  the  wife  uiuess,  after  the  decree  is  made  abso- 
lute, she  remarries  her  former  husband.  She  may 
many  again.  He  is  not  bound  to  support  her.  She 
cannot  pledge  her  husband's  credit,  even  for  neces- 
saries. In  point  of  fact,  she  becomes  in  every 
respect  in  the  eve  of  the  law  a/eme  «o2e,  with  all  the 
liabilities  and  all  the  privileges  of  a /erne  sole.  It  is 
plain  that  permanent  fdimony  and  maintenance  must 
stand  on  a  different  footing.  Permanent  alimony  has 
been  held  to  be  inalienable :  2n  re  Bohinwn,  Some 
of  the  grounds  assigned  for  its  being  inalienaUe  do  not 
apply  to  maintenance.  The  court  has  not  the  same 
control  over  maintenance.  The  oourt  can  dter  or 
take  away  alimony  whenever  it  pleases,  it  is  com- 
pletely under  the  control  of  the  court.  The  Act  with 
which  we  are  concerned  in  this  case  is  29  &  30  Yict.  c. 
32.  [His  lordship  read  the  section,  and  continued : — ] 
Is  the  maintenance,  which  is  to  be  for  the  support  of 
the  wife,  alienable?  After  much  consideration  I 
come  to  the  conclusion  it  is  not.  The  object  of  the 
Legislature  was  to  compel  the  husband  to  make  such 
a  provision  for  the  wife  out  of  his  monthly  or  weekly 
earnings  for  her  support  as  would  keep  her  respect- 


able, and  be  in  substitution  for  that  support  to  which 
she  would  have  be^i  entitied  had  she  continued  his 
wife,  and  which  would  not  have  been  cabbie  of 
being  alienated  or  anticipated  by  her.  It  is  to  be 
during  their  joint  lives,  and  to  be  paid  at  short  inter- 
vals, and  the  court  keeps  its  hand  upon  the  mainte- 
nance, because  if  the  husband  is  unable  to  make  the 
payments  the  court  can  discharge  or  modify  the  order, 
or  temporarily  suspend  the  same  as  to  the  whole  or 
any  part  of  the  monev  ordered  to  be  paid,  and  a;gun 
revive  the  same  order  wholly  or  in  part,  why 
should  the  court  reserve  to  itself  a  power  to  revive  a 
modified  or  suspended  order  if  the  wife  might  have 
alienated  her  interest  P  The  court  would  not  be  con- 
cerned to  restore  an  order  made  infavonr  of  a  wife  to 
assist  an  assignee  who  could  have  no  claini  on  the 
husband ;  nor  do  I  think  the  court  would  be  justified 
in  enforcing  an  order  for  maintenance  against  the 
husband  on  the  application  of  the  assignee.  In  my 
judgment  this  maintenance  is  in  the  nature  of  a  per- 
sonal annuity,  and,  though  in  many  respects  unlike 
permanent  alimony,  is,  very  much  for  the  same 
reasons  as  apply  to  permanent  alimony,  inalienable. 
The  allowances  in  both  cases  are  given  to  the  wife, 
like  half-pay  given  to  officers  in  the  Army  and  Kav^r, 
in  order  tnat  she  may  maintain  herself,  and  in  their 
verv  nature  are,  in  my  judgment,  inconsistent 
with  alienation.  I  think  the  learned  President  was 
rif  ht,  and  that  this  maintenance  cannot  either  be 
ahenated  or  released. 

Kat,  L.  J.— -The  question  in  this  case  is  whether  a 
provision  for  the  maintenance  of  a  divorced  wife,  by 
periodical  payments,  which  the  Divorce  Court  has 
ordered  the  former  husband  to  pay,  under  the  nower 
conferred  upon  it  by  the  Act  of  1866,  can  be  released 
to  the  former  husband  by  the  divorced  wife.  By  an 
Act  of  1857  (20  &  21  Vict.  c.  85),  s.  32,  the  oourt,  in 
pronouncing  a  decree  for  dissolution  of  marriage,  may 
order  that  &e  husband  should  secure,  to  the  satisfac- 
tion of  the  court,  a  gross  or  annual  sum  of  money, 
and  refer  it  to  conveyancing  counsel  to  settie  a  deed 
securing  it  upon  the  property  of  the  divorced 
husband.  It  was  dedded  m  Harrison  v.  Harrison 
that  where  the  court  had  made  an  order  under  that 
statute  for  securing  an  annual  sum  to  the  divorced 
wife,  but  no  deed  had  been  executed,  the  provision  by 
wav  of  annuity  was  alienable.  Ck)tton,  L.J., 
intimated  in  that  case  that  a  deed  might  be  so  framed 
as  to  make  the  annuity  cease  on  alienation.  As  the 
grantee  of  such  a  provision  is  no  longer  a  married 
woman,  the  only  mode  of  doing  this,  according  to 
the  ordinary  law  of  propc^,  would  be  to  limit  the 
annuity  so  that  it  would  altogether  cease  or  should 
go  over  to  another  person  upon  any  attempt  to 
alienate.  Except  in  the  case  of  a  woman  actually 
under  coverture,  the  power  of  alienation,  which  is  an 
incident  of  property,  cannot  otherwise  be  taken  away 
from  a  person  who  is  not  under  disabili^.  The  sole 
exceptions  to  this  rule  are  the  case  of  a  married 
woman  who  has  separate  property,  as  to  which  she  is 
a  feme  sole,  who  may  nevertheless  be  restrained  from 
anticipating  that  property,  and  certain  allowances 
like  the  half-pay  c^ctos  in  the  Army,  which  for 
public  reasons  are  treated  as  inalienable.  Now,  that 
being  the  state  of  the  law,  the  Act  of  1866  was  passed. 
It  had  been  found  that  in  many  cases  where  divorce 
was  decreed  the  divorced  husband  had  no  properbr  on 
which  a  provision  for  the  divorced  wife  could  be 
secmred.  Accordingly  the  statute  29  &  30  Vict.  o. 
32,  s.  1,  was  passed,  which  has  been  read.  The 
power  of  making  tins  kind  of  provision  for  the  main- 
tenance of  a  divorced  wife  is  altogether  a  creature  of 
statute.  Neither  Act  says  anything  about  its  being 
inalienable.    U  the  provision  were  a  gross  sum,  or,  it 
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would  seem,  any  sum  by  way  of  annuity,  under  the 
Act  of  1857  it  might  be  assigned,  according  to 
Harrison  v.  Harrison,  unless  the  deed  securing  it  were 
so  framed  as  to  mi^e  it  cease  on  the  attempt  to 
alienate  it.  Alimony,  though  permanent,  has  been 
held  to  be  inalienable :  In  re  Bohinson,  But  alimony 
is  a  provision  for  a  wife,  not  for  a  woman  who  is  no 
longer  a  wife.  Moreover,  the  court  which  granted  it 
has  power  to  alter  it  or  even  to  take  it  away.  Under 
the  Act  of  1866  there  is  a  similar  power  as  to  main- 
tenance. The  court  has  power  to  diminish  the 
amount,  or  to  discharge  the  order  or  suspend  it  in 
case  the  divorced  husband  should  become  unable  to 
continue  to  pay  it,  but  only  in  that  event.  The 
statutes  do  not  in  terms  give  any  other  power  to 
interfere  with  it  when  once  granted.  But  the  provi- 
sion is  intended  for  the  personal  "  maintenance  and 
support "  of  the  divorced  woman.  In  cases  which 
come  under  the  Act  of  1866,  and  where  the  husband 
has  no  property  on  which  it  can  be  secured,  it  mast 
often  be  the  only  thing  the  woman  has  to  depend 
upon  for  her  livelihood.  Although  I  feel  strongly 
the  difficulty  arising  from  the  silence  of  the  statutes 
upon  the  pomi,  and  also  from  the  decision  of  this 
court  in  Harrison  v.  Harrison,  I  am  not  disposed  to 
di£Per  from  the  judgment  of  the  President  in  the 
present  case,  and  I  think  that  the  appeal  should  be 
oismissed. 

Appeal  dismissed. 

Solicitors,  Meredith,  Roberts,  &  Mills,  for  Sibly  & 
Dickinson,  Bristol ;  E,  J,  Moeran ;  Rowcliffes,  Bawle, 
<fc  Co, 


l^tgt)  Otoutt  of  Swtitt. 
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In  re  Lee's  Settlement  Trusts,  (a.) 

Trustee — New  trustee — Decrease  in  number  of  trustees — 
Vesting  order — Jurisdiction — Trustee  Act,  1893,  ss, 
26,  35. 

Where  one  of  four  trustees  of  a  settlement  has  been 
adjudicated  a  bankrupt  and  absconded,  the  court  has 
jurisdiction  to  make  an  order  vesting  the  estate  in  the 
other  three  trustees,  although  the  number  of  trustees  be 
thereby  diminished. 

Petition. 

By  an  ante-nuptial  settlement  of  4th  September, 
1882,  the  intended  husband  covenanted  with  the  four 
trustees  therein  named  to  pay  to  them  within  six 
months  after  the  marriage  a  sum  of  £10,000  with 
interest  from  the  marriage,  and  if  this  sum  should  not 
be  then  paid,  that  he  would  pay  interest  thereon  at 
4  per  cent.  He  charged  all  his  interest  iu  certain  real 
estate  with  the  payment  of  this  £10,000  and  interest. 

By  another  settlement  of  even  date  the  trusts  of 
this  £10,000  and  of  £5,000  South  Australian  bonds 
were  declared. 

In  1891  one  of  the  four  trustees  was  adjudicated  a 
bankrupt  and  absconded,  and  his  whereabouts  was 
unknown.  The  £10,000  was  still  outstanding,  and 
the  £5,000  South  Australian  bonds  were  deposited  in 
the  joint  names  of  the  four  trustees  at  Ooutts'  Bank. 

The  husband  and  wife  and  the  three  continuing 
trustees  now  applied  by  petition  under  the  Trustee 
Act,  1893,  ss.  26,  35,  that  the  right  to  sue  for  and 
recover  the  said   sum  of   £10,000  and  the  interest 


(a.)  Beported  by  Baleoh  B.  Phttj.potts,  Esq., 
Barrister-at-Law, 


from  time  to  time  to  become  due  for  ike  same,  and 
the  benefit  of  all  seouritiefl  for  the  same,  indnding 
the  charge  created  by  the  first  mentioned  settl^nent 
on  the  share  of  the  husband  in  the  real  estate  tberdn 
mentioned,  might  vest  in  the  three  trustees,  to  be 
held  by  them  upon  the  trusts  of  the  second  settle- 
ment ;  and  that  the  right  to  sue  for  and  recover  the 
£5,000  South  Australian  bonds,  and  any  interest 
from  time  to  time  due  in  respect  thereof,  and  all 
other  choses  in  action  (if  any),  subject  to  the  trusts  of 
the  second  settlement,  might  vest  in  the  three 
trustees,  to  be  held  by  them  on  the  trusts  of  that 
settlement. 

As  there  were  three  continuing  trustees,  it  was 
submitted  by  the  petitioners  that  it  was  not  necessary 
to  appoint  a  new  trustee  in  the  place  of  the 
absconding  trustee. 

Bryan  Farrer,  for  the  petitioners. — In  In  re 
Gardiner's  Trusts,  35  W.  R.  28,  33  Ch.  D.  590,  the 
court  refused  to  make  a  vesting  order  without  first 
appointing  a  new  trustee  in  the  place  of  the 
absconding  trustee.  The  reasons  for  the  m-actice 
thus  settied  have  now  been  altered  by  the  Trustee 
Act,  ss.  26,  35,  which  have  widened  the  jurisdiction  of 
the  court.  A  similar  order  has  been  made  by  the 
Court  of  Appeal  in  In  re  Leon,  [1892]  1  Ch.  348, 
40  W.  B.  Dig.  269,  under  sections  135  and  136  of  the 
Lunacy  Act,  1890,  where  the  words  are  similar  to 
those  of  sections  26  and  35  of  the  Trustee  Act,  1893. 
A  similar  order  has  been  made  in  Dugmore  v.  Suffieid, 
W.  N.  1896,  p.  50. 

Chittt,  J.—Sections  26  and  35  of  the  Trustee  Act» 
1893,  are  very  wide  in  their  terms.  In  my  opinion  I 
have  jurisdiction  to  make  the  order  prayed  for. 

SobcitorSi  Farrer  &  Co, 


Chan.  Div.  \  *„,    ^ 
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Norton  v,  Dashwood.  (a.) 

Executor — Devisee  —Fixtures — Tapestry, 

Tapestry  on  the  walls  of  a  room  in  a  family  mansion, 
which  ivas  called  the  **  tapestry  room,**  had  cU>oui  a 
century  ago  been  affixed  to  the  walls  of  the  room  in  a 
manner  that  skilled  witnesses  said  would  now  be  used  if 
it  was  required  to  fix  tapestry  permanently.  The 
mansion-house  had  been  settled  by  the  will  of  a  former 
owner  in  strict  settlement,  but  the  will  made  no  mention 
of  the  tapestry.  The  tapestry  xoas  claimed  as  a  chattel 
by  the  residuary  legatee  of  the  wUl  as  against  the  devisee 
of  the  Tnansion^house. 

Held,  that  as  regards  fixtures  a  claim  by  an  executor 
against  a  devisee  uxis  on  the  same  footing  as  a  claim  by 
an  executor  against  an  heir;  that  on  the  evidence  in 
this  case  the  tapestry  uxis  a  fixture  and  passed  under  the 
devise  of  the  mansion  ;  and  that  the  case  fell  within  ike 
principle  of  the  decisions  relating  to  claims  to  fixture*  as 
between  executor  and  heir,  and  u?as  covered  by  the 
decision  in  D'Eyncourt  v.  (Gregory,  15  W.  R.  18d, 
L,  B.  3  Eq,  382. 

Action. 

The  question  in  this  case  was  whether  oertain 
tapestry  on  the  walls  of  a  room  in  a  mansion-house 
was  a  fixture  passing  under  a  devise  of  the  house. 
The  facts  sufficientiy  appear  from  the  judgment. 

Farwdl,  Q,C,,  and  T,  L,  Wilkinson,  fw  ^e 
plaintiff. 

Byrne,  Q,C,,  ond  Dunham,  for  the  defendant. 

(a.)  Beported  by  Balegh  B.  Phillpotts,  Es^, 
Barrister-at-Law. 
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Chuty,    J.,  Baid:~Tbe  question  relates   to  the 
tapestry  on  the  walls  of  the  room  called  the  ''tapestry 
room  "  in  the  family  mansion-house  of  the  Dash- 
woods  at  West  Wvoombe.     The  plaintiff,  as  executor 
of  the  late  Sir  Edwin  Dashwood,  claims  the  right  to 
remove  and  take   away   the  tapestry  as  a  chattel  ; 
the  daim  is  resisted  by  the    defendlant  Sir  Bobert 
Dashwood,   as  tenant  for  life  in  possession  of  the 
mansion-house.    Both  parties  daim  under  the  will 
of  the  late  Sir  George  Dashwood,  who  died  in  1862; 
at  his  death  he  was  entitled  to  the  mansion-house  and 
its  contents.    By  his  will  he  settled  the  mansion- 
house  so  that  it  passed  on  his  death  to  his  widow  for 
life,  and  on  her  death  in  1889  to  Sir  Edwin  for  his 
life,  and  on  his  death  in  1893  to  the  defendant  Sir 
BobOTt  for  his  life.      He  also  settled  as  heirlooms  to 
go  with^  the  mansion-house  certain  articles,  part  by 
direct  gift,  and  x>art  through  the  medium  of  a  selec- 
tion to  be  made  by  his  trustees.    In  the  first  dasshe 
induded  <'  all  and  singular  the  pictures,  prints,  draw- 
ings, books,  statuary,  and  bronzes  *'  in  or  about  the 
house    at  his  death;  in  the  second,   ''such   and  so 
many  of  the  household  goods,  furniture,  and  other 
chattels  and    effects  *'  in  or  about  the  house  at  his 
death  as  the  trustees  should  think  fit  to  sdect.    The 
trustees,    who   were  two     in    number,    caused    an 
inventory  to  be  made  of  the  household  goods,  furni- 
ture, and  chattels ;  both  signed  the  inventory,  but  at 
different  points  for  the  purpose  of  showing  which  of 
the  chattels   were  to  go  as  heirlooms  under   their 
power  of  sdection.    Inasmuch  as  the  power  was  con- 
ferred upon  them  jointly,  the  result  was  tiiat  so  many 
only  of  the  chattels  as  were  covered  by  both  signa- 
tures became  heirlooms  1^  virtue  of  the  power,  and 
it  was  so  declared  in  a  former  action.     By  virtue  of 
the  will  all  the  chattels  in  the  house  not  made  heir- 
looms by  direct   gift  or  throuffh    the    medium  of 
sdection  by  the  trustees  passed    to  the    testator's 
widow  as  redduaiy  legatee.     After  her  death  certain 
questions  in  relation  to  the  real  estate  and  the  heir- 
looms arose  between  Sir  Edwin,  as  tenant  for  life  in 
possession,    and     her    executors;    an    action    was 
mstituted  in  which  Sir  Edwin  was  plaintiff  and  her 
executors   and  others  were  defendants.    In  certain 
particulars  delivered  by  Sir  Edwin  pursuant   to  an 
order  made  in  the  action  he  dauned  the  tapestry  as 
heirlooms  under  the  direct  gift,  adding,  in  a  marginal 
note,  that  they  were  fitted  to  the  tapestry  room  and 
formed  portion  of  the  building.    Subsequently,  and 
apparently  as  part  of  a  compromise,  the  executors  of 
the  widow  sold  to  Sir  Edwm  all  the  ftuniture  and 
chattels  in  the  house  which  she  was  entitled  to  sell ; 
the  present  daim  of  Sir  Edwin's  executor  to  the 
tapestry  is  founded  on  this  sale.    The  tapestry  is  not 
mentioned  in  Sir  Qeorp^'s  will,  nor  was  it  mentioned 
in  the  inventory  of  heirlooms  signed  by  the  trustees ; 
and,  fnrther,  it  was  not  mentioned  in  the  saJe.    The 
plaintiff,  as  executor  of  Sir  Edwin,  reversing  entirdy 
the  position  taken  up  by  Sir  Edwin  himsdf,  now 
claims    the  tapestry  as   part  of  the  furniture  and 
chattels  which  paned  to  the    widow  as  residuary 
legatee,  and  to  Sir  Edwin  as  purchaser  from  her ;  as 
against  this  daiml  the  defendant.  Sir  Bobert,  taking 
up  the  same  position  as  Sir  Edwin  formerlv  did,  con- 
tends, first,  that  the  tapestry  passed  with  the  house  as 
a  fixture,  and,  secondly,  that,  if  it  did  not,  it  passed 
as  an  heirloom  under  Uie  direct  gift  by  virtue  of  the 
word  "  fixtures." 

I  proceed  to  consider  the  question  whether  the 
tapeetry  Dassed  with  the  house.  It  results  from  what 
I  have  already  stated  that  the  question  arises  between 
the  devisee  of  ihe  house  on  the  one  hand  and  the 
residuary  legatees  on  the  other  hand,  both  claiming 
under  the  same  wilL  In  regard  to  fixtures  and  a 
daim  to  remove  them,  the  law  has  regard  to  the 


relation  of  the  parties,  and  differs  according  to  the 
nature  of  that  relation.  It  will  suffice  to  mention 
three  sets  of  cases.  As  between  landlord  and  tenant 
the  claim  of  the  tenant  to  remove  fixtures  set  up  by 
himsdf  is  the  most  favoured ;  as  between  tenant  for 
life  and  remainderman  the  daim  of  the  tenant  for  life 
to  remove  fixtures  set  up  by  himself  is  less  favoured ; 
and  as  between  executor  an4  heir,  where  both  claim 
under  the  same  owner,  the  daim  of  the  executor  to 
remove  fixtures  set  up  by  the  owner  is  still  less 
favoured.  Iji  former  tunes  it  has  been  said  that  the 
heir  was  a  favoured  person ;  but  in  my  opinion  no 
distinction  can  be  maintained  between  a  daim  by  the 
executor  against  the  heir  and  a  daim  by  the  execu- 
tor against  the  devisee.  The  present  case  falls  within 
the  prindple  of  decisions  between  executor  and  heir. 
In  considering  any  questions  of  fixtures  the  impor- 
tant circumstances  to  be  regarded  are,  first,  the  mode 
of  annexation  of  the  artide  and  the  extent  to  which 
it  is  united  with  the  freehold;  secondly,  its  ^nature 
and  oonstruction,  as  whether  it  has  been  put  up  for  a 
temporary  purpose  or  by  way  of  permanent  improve- 
ment; and,  tmrdly,  the  effect  its  removal  will  have 
upon  the  freehold:  see  Amos  on  Fixtures,  3rd  ed. 
(1883),  p.  125;  and  Smith's  Leading  Gases,  10th  ed. 
(1896),  vol.  2,  p.  208.  The  second  head,  involving 
purpose  or  intention,  appears  to  me  to  have  peculiar 
force  when  the  case  arises  between  executor  and 
devisee.  It  will  readily  be  percdved  that  if  a  man 
annexes  an  artide  belonging  to  himsdf  to  the  free- 
hold, an  intention  or  purpose  of  making  the  annexa- 
tion permanent  is  more  easily  inferred  where  the 
freeh^d  also  is  his  own  property  than  where  the  free- 
hold is  the  property  of  another. 

The  material  facts  are  these.  The  tapestry  has 
stood  on  tiie  walls,  as  it  now  stands,  for  at  least  a 
century;  the  room  itself  has  apparently  for  the 
same  period  been  known  as  "the  tapestry  room." 
The  room  itself  is  a  highly  ornamented  chamber,  and 
the  decoration  of  the  room,  induding  the  ceiling,  has 
been  designed  and  coloured  with  reference  to  the 
tapestry,  which  is  the  prindpal  ornament.  The 
tapestry  itself  and  the  room  are  wdl  shown  in  the 
photographs  of  the  three  sides  of  the  room  capable  of 
being  photographed.  The  tapestry  represents  figures 
of  men,  women,  boys,  animals,  landscape,  and  sea. 
It  is  thus  described  in  the  particulars  delivered  by 
Sir  Edwin:  "Tapestry  pand  with  numerous  carts, 
horses,  &c.,  representing  in  landscape  the  Harvest 
Home;  another  pand  representing  Game  at  Bowls, 
&c. ;  another  pand  representing  Fish  Market."  So 
Sir  Edwin  himself  speaks  of  "tapestry  pand." 
Wainscot  and  its  panels  pass  to  the  heir  {Cave  v.  Cave, 
2  Yem.  508).  The  tapestry  has  been  cut  and  pieced 
so  as  to  fit  and  cover  the  spaces  in  the  walls  left  by 
the  doors  and  the  mantdpiece.    This  is  well  shown  in 


the  photograph  of  the  wb31  where  the  chimneypiece 
stands.  Part  of  the  tapestry  lies  behind  the  entabla- 
ture there  shown  over  the  doorway,  and  to  some 
extent  behind  the  frieze  over  the  mantelpiece.  The 
tapestry  appears  not  to  have  been  desired  originally 
for  the  room;  some  additional  portions  have  been 
added  for  the  special  purpose  of  filling  up  the  wall 
spaces.  Some  of  the  figures  on  one  wall  have 
apparently  been  copied  in  the  tapestry  on  another 
wall.  A  spedes  of  mune  following  the  outline  of  the 
wall  spaces  has  been  worked  in  tapestry,  so  that  the 
tapestry  appears  to  stand  in  frames.  The  mode  of 
nffi-ring  to  the  Wall  is  this.  Chases  have  been  cut  in 
the  plaster  right  down  to  the  brickwork ;  into  these 
chases  battens  two  and  a  half  inches  broad  by  three 
quarters  of  an  inch  thick  have  bean  placed  and 
securdy  fixed  by  strong  iron  nails  firmly  driven  into 
the  brickwork.  The  noils,  being  vaiy  old  and  rutty, 
$re  difficult  to  extract.    The  tapestry  itself  is  nailed 
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to  the  battenn  by  old  nailfl,  abont  half  an  inch  long, 
like  modem  taoks;  these  nails  are  also  nuty.  The 
tapestry  itself  could  not  be  removed  from  the  walls 
without  suffering  injury  by  tearing;  the  removal 
of  the  nails  holding  the  battens  to  the  wall  would 
involve  some  injury  to  the  brickwork.  The  removal 
of  the  tapestry,  the  great  feature  of  the  room,  would, 
in  the  language  of  the  Lord  Keeper  in  Cave  v.  Cave, 
2  Yem.  p.  508,  leave  the  room  '*  maimed  and  dis- 
figured." The  tapestry  if  removed  would  be  com- 
paratively of  little  use  or  value  as  a  chattel.  Under- 
neath the  tapestry  is  a  carved  dado  in  wood  suitable 
to  the  tapestrv  itself ;  the  dado  is  affixed  by  screws. 
The  plaintiff  does  not  venture  to  daim  the  dado  itself ; 
it  is  plainly  part  of  the  room  itself.  The  tapesbry 
could  not  be  got  off  the  walls  without  removing  the 
entablature  over  one  of  the  doors,  nor  probably  with- 
out removing  the  frieze  over  the  chimneypieoe. 

On  the  question  of  permanent  annexation,  one  of 
the  skilled  witnesses  for  the  plaintiff  admitted  that  if 
he  desired  to  fix  tapestry  permanently  to  a  room  he 
should  fix  it  in  the  way  this  tapestry  is  fixed.  The 
other  suggested  a  cement  mouldmff  or  something  of 
that  description  running  round  me  tapestry.  The 
skilled  witness  called  b^  Sir  Bobert  said  that  the 
system  actually  adopted  is  that  which  would  now  be 
adopted  for  permanently  fixing  the  tapestry  to  the 
wafls. 

Upon  these  facts  I  hold  that  the  tapestry  passed 
with  the  devise  of  the  house  itself.  The  case  is 
covered  by  Lord  Bomilly's  decision  in  D'Eynoourt  v. 
Gregory,  15  W.  B.  186,  L.  B.  3  Eq.  382.  lliat  was  a 
case  between  tenant  for  life  and  remainderman.  The 
method  of  annexation  of  the  tapestry  in  that  case  does 
not  substantially  differ  from  the  annexation  in  the 
present  case.  Being  of  this  opinion,  it  becomes  un- 
necessary for  me  to  decide  whether  the  tapestrv  would 
have  paned  as  an  heirloom  under  the  worn  **  fixture." 
Had  it  so  passed  it  would  have  vested  in  a  tenant  in 
tail  by  purchase  on  his  attaining  twenty-one.  ^  It 
probably  never  occurred  to  the  testator  when  making 
the  careful  dispositions  found  in  his  will,  or  to  the 
trustees  when  tney  signed  the  inventory  of  heirlooms, 
to  doubt  that  the  tapestry  passed  with  the  house. 
But  these  circumstances  form  no  ground  for  my  deci- 
sion. 

The  costs  of  this  question  will  be  the  defendant  Sir 
Bobert  Dashwood's  costs  in  any  event. 

Solicitors,  Long  &  Oardiner ;  Morse  &  Simpson, 


Chan.  Div. 
North 


Div.) 


June  20,  27. 


F&BWBir  v.  Law  Lifs  Assubanoe  Sooxbty.  (a.) 

Will — Tenant  for  life — Devise  including  onerous  and 
beneficial  estates. 

A  testator  devised  various  real  estates  in  England  to  A. 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male.  On  some  of  the  estates  the  charges  exceeded  the 
rents  and  profits,  and  the  assignees  of  the  tenant  for  life 
desired  to  give  up  possession  of  these  estates  while  retain- 
ing the  estates  which  returned  a  profit. 

Held,  that  the  estates  being  all  given  in  one  gift,  the 
onerous  estates  could  not  be  disclaimed. 

Syer  v.  Gladstone,  34  W.  B.  665,  30  Ch.  D.  614, 
commented  upon. 

Action. 

The  testator  devised  all  his  manors,  lordships, 
messuages,  lands,  tenements,   and  hereditaments  of 

(a.)  Beported  by  G.  B.  Haioltok,  Esq.,  Barrister- 
at-Law* 


freehold  and  oopyhold  tenure  situate  in  six  oounties, 
and  also  nine  advowsons  and  all  other  his  freeholds 
in  England,  to  trustees  for  a  term  of  2,000  years,  and 
subject  thereto  to  his  son  Bdward  Frewen  for  life, 
withjremainder  to  his  first  and  other  sons  in  tail  male , 
and  the  testator  declared  that  every  estate  for  life 
thereinbefore  limited  should  be  unimpeachable  lor 
waste,  and  that  the  trusts  of  the  term  of  2,000  years 
should  be  to  raise  by  mortgage  of  the  hereditaments 
comprised  in  the  tmn  the  amount  required  for  pay- 
ment of  debts,  expenses,  and  l^^acies  thereinafter 
bequeathed  in  aid  of  his  personal  estate  ;  and  the 
testator  gave  his  trustees  a  power  of  sale  over  his 
estate  (except  the  mansion-houses  and  the  lands  held 
therewith),  and  declared  that  the  net  rents  and 
profits  of  his  estate  should  (so  long  as  the  l^S*^^ 
portions,  and  money  to  be  raised  by  mortgage  should 
remain  unpaid)  be  divided  into  two  equal  parts,  one 
to  be  retained  by  the  person  entitled  in  possession  to 
his  English  estates,  and  the  other  to  be  paid  to  his 
trustees,  who,  after  thereout  paying  int^eet  on 
mortgages,  &c,  should  therewith  form  a  fund  for  the 
payment  off  of  mortgages,  legacies,  and  portions. 
There  were  also  separate  devises  of  the  testators 
estates  in  Galway  and  Ck)unty  Cork. 

The  testator  died  m  1870,  and  in  1881  the  tenant 
for  life  effected  a  mortgage.  In  1885  a  reodvor  was 
appointed,  and  eventually  the  tenant  for  life  was 
foreclosed  by  the  defendants.  In  1887  the  defendanU 
nvent  into  possession  of  all  the  English  estates.  On 
some  of  the  estates  the  charges  exceeded  the  amount 
of  the  receipts,  and  the  defendants  proposed  to  give 
up  possession  of  these  estates  while  retaining 
possession  of  those  estates  which  returned  a  smpliis. 
The  plaintiff,  who  was  the  first  tenant  in  tail  in 
remainder,  accordingly  instituted  this  action. 

Swinfen  Eady,  Q.C.,  and  Dauney,  for  the  plaintiff. 
—The  rents  of  the  English  estates  are  given  as  a 
whole,  and  the  tenant  for  life  and  his  assigns  are 
bound  to  pay  interest  upon  all  the  existing  mort- 
gages, and  the  surplus  arising  from  one  estate  must 
go  to  keep  down  the  charges  upon  estates  the  inoome 
of  which  is  less  than  the  charges  upon  them. 

They  cited  Guthrie  v.  Walrond,  31  W.  B.  285,  22 
Ch.  D.  573;  In  re  Hotchkys,  Freke  v.  Calmady,  34 
W.  B.  569,  32  Ch.  D.  408. 

Vernon  SmUh,  Q.C ,  and  Methold,  for  the  defen- 
dants..—-There  is  no  liability  to  apply  the  surplus 
rents  of  one  property  towards  paying  the  charges 
upon  another  w>pOTty.  The  case  is  very  like  Syer  v. 
Gladstone,  34  W.  B.  565,  30  Ch.  D.  614.  K  the  seoority 
of  any  mortgagee  of  the  testator  is  insufficient, 
such  mortgagee  has  no  personal  remedy  against  the 
tenant  for  fife.  His  only  remedy  is  to  go  into 
possession  or  obtain  payment  from  the  testator's 
estate.  As  the  tenant  for  life  is  not  liable  to  pay,  be 
clearly  can  give  up  possession  of  the  onerous  estates. 

Swinfen  Eady,  Q.O.,  replied. 

Cur.  adv.  trnlt. 

June  27.— KOBTH,  J.— In  this  case  the  mort^agass 
of  the  tenant  for  life  have  entered  into  possession  <rf 
the  estates,  and  they  propose  to  give  up  possession  of 
certain  property,  while  keeping  possession  of  the  reit 
The  will  of  the  testator  seems  to  me  of  great  in^poct' 
ance  in  the  matter.  The  will  contains  a  devise  o< 
freehold  and  copyhold  messuages  in  England  to 
trustees  for  a  term  of  2,000  years,  and  subject  thereto 
to  Bdward  Frewen  for  life,  with  remainder  to  bis 
first  and  other  sons  in  tail  male.  The  plaintiff  is  ths 
eldest  son  of  Edward  Frewen,  and  has  attained  the 
age  of  twenty-one  years,  and  is  in  a  position  to  b»r 
the  entfidl.  Then  there  are  separate  devises  ci  the 
Galway  estate  and  the  Cork  estate,  and  the 
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ary  personal  estate  is  left  to  Edward  Frewen.  The 
troBts  of  the  term  are,  as  lonfc  as  mortgages  and 
legacies  and  charges  are  unpidd,  to  pay  half  the 
income  to  Edward  Frewen,  and  with  the  other  half 
to  keep  down  the  mortgages,  charges,  &c. 

The  testator  died  in   1870.    The  tenant  for   life 
effected  a  mortgage  for  £12,000  in  1881.     In  1885  a 
receiver  was  appointed,  and  in  1887  Uie  defendant 
was  let  into  possession  of  all  the  English  estates  upon 
giving  an  undertaking.    On  the  9th  of  November, 
1895,  the  solicitor  for  the  defendant  wrote  a  letter 
with  a  statement  of  the  rents  of  the  various  proper- 
ties, and  the  cases  in  which  the  rents  do  not  meet  the 
disbursements.    There   is  over  £2,000   a  year  not 
included  in  the  specific  mortgages,  and  only  subject 
to  the    annuities,    &c.    The    charges   include    an 
improvement  charge,  a  jointure  of  £500  a  year,  seven 
mortgages  for  £63,400,  and  nine  mortgages  created 
by  the  trustees  of  the  term  for  about  £100,000.    Of 
the  mortgages  created  by  the  testator,  in  the  case  of 
the  property  mortgaged  to  Lord  CJolvile  for  £30,000, 
and  to  Turton  for  £12,000,  the  rents  are  insufficient 
to  meet  the  charges,  and  this  is  also  the  case  in  four 
other  instances.    In  one  case,  that  of  Lord  Colvile, 
foreclosure  proceedings  have  been  commenced.    Many 
of  the  charges  have  nearly  expired;  for  instance, 
there  is  an  annuity  of  £1,000  to  a  lady  of  seventy- 
four,  and  there  are  improvement  charges  payable  by 
instalments     terminating   in    1900   or   thereabouts. 
Some  of  the  mortga^^ees  are  willing  not  to  press  for 
their  money  if  the  interest  is  kept  down,  but  if  the 
defendants  give  up  possession  of  i^e  property  and  no 
interest  is  paid,  they  will  take  proceedings.    Some  of 
the  mortgagees  will  agree  to  take  less  interest  than 
is  due  under  their  mortgage  deeds,  but  this  will  not 
benefit  the  estate,  as  the  defendants  have  taJcen  an 
assignment  of  the  right  to  interest  at  the   higher 
rate. 

The  plaintiff  says  that  the  rents  of  the  English 
estates  are  given  as  a  whole,  and  the  tenant  for  life 
and  his  assigns  are  bound  to  pay  interest  upon  all 
the  existing  mortgages,  and  that  the  surplus  of  one 
estate  must  go  to  keep  down  otiiier  charges.  The 
defendants  contend  that  the  properties  can  be  dealt 
with  differently,  and  that  there  is  no  liability  to  apply 
the  surplus  from  the  rents  of  one  property  towards 
paying  the  charges  of  anofiier  property.  It  is  dear 
upon  reading  the  will  that  the  English  estates  are 
given  as  a  whole,  it  is  quite  impossiUe  to  divide  the 
gift,  and  the  tenant  for  life  is  bound  to  keep  down 
the  interest. 

What  is  the  law  upon  the  subject?  In  Guthrie 
V.  Walrond,  Fry,  L.J.,  says  (22  Ch.  D.,  p.  577) : 
'*It  api>ear8  to  me  plain  that  when  two  distinct 
legacies  or  gifts  are  made  by  a  will  to  one  person,  he 
is,  as  a  general  rule,  entitled  to  take  one  and  disclaim 


the  other ;  but  that  his  right  to  do  so  may  be  rebutted 
if  there  is  anything  in  the  will  to  show  that  it  was  the 
testator's  intention  that  that  option  should  not  exist." 
In  Syer  v.  Gladstone  I  cannot  find  anything  in  the 
case  to  justify  the  headnote  either  in  34  W.  B.  565 
or  30  Ch.  D.  614.  The  judffe  decided  that  the  life 
tenants  were  bound  to  keep  down  the  interest  out  of 
the  rent  that  they  received.  The  interest  payable 
under  the  mortgage  was  about  £700,  the  income  was 
less  than  £300,  so  £400  had  to  be  provided  from  some 
otiier  sonroe.  The  real  decision  seems  to  have  been 
that  the  life  tenants  were  bound  to  indemnify  the 
testator's  estate  to  the  extent  of  the  value  of  the 
proceeds  of  the  house  and  furniture  received  by 
them.  In  In  re  Hotchkys  Ck)tton,  L.J.,  says  (32 
Ch.  B.,  p.  417) :  **  It  is  true  that  where  two  legacies 
are  given  to  a  person  by  a  will  the  legatee  may  say, 
'  I  am  much  obliged  to  the  testator  for  legacy  A,  and 
I  will  take  it;  but  I  dedine  to  take  legacy  B.'    The 


two  things  are  not  connected  together  so  as  to  be 
part  of  the  one  thing  given  to  the  legatee.    There  are 
two  things  given  to  the  legatee,  and  the  legatee  is  in 
no  way  ^und  to  take  one  if  he  does  not  like  to  take 
it ;  but  on  the  other  hand  he  may  take  the  one  entire 
and  separate  thing  which  is  given  him  without  taking 
the  otner.    In  my  opinion  it  does  not  at  all  depend 
upon  the  question  whether  it  is  given  in  one  sentence 
or  in  two  sentences ;  and  that  wul  explain  the  case  of 
8yer  v.   Gladstone^  which  was  pressed  upon  as  in 
support  of  the  oontention  of  the  tenant  for  Ufe.    In 
that  case  there  was  a  gift  of  property  and  of  certain 
things  on  the  property.    That  was  a  case  where  there 
were  two  bequests,  one  of  land  or  houses,  and  the 
other  of  chattels.  In  my  opinion  there  were  two  sepa- 
rate gifts,  of  which  the  legatee  might  accept  one  and 
reject  the  other.    But  here  what  is  given  to  the  tenant 
for  life  and  to  the  remaluderman  is  an  aggregate." 
Lindley,    L.J.,    too,    sa^s   (32    Ch.    D.  419):    **It 
appears  to  me  that,  having  regard  to  the  terms  of 
the  gift,  she  is  to  be  considered  ror  the  purpose  of  the 
construction  of  this  will  as  having  had  an  aggregate 
property  given  to  her  for  her  l2e."     Those  words 
are  thoroughly  applicable  to  the  present  case.    The 
testator  has  given  the  English  property  as  one  un- 
divided whole,  and  there  is  no  right  to  split  it  up. 
There  is  a  mortgage  for  £63,000  for  which  the  testa- 
tor's estate  is  liab^.    It  is  said  if  the  mortgage  is 
insufficient  Uie  only  right  of  the  mortgagee  is  to 
enter  into  possession  of  the  rents  and  profits,  and 
that  ihere  is  no  obligation  upon  the  tenant  for  life  to 
pay  the  mortgage.      I  am  not   satisfied   that  this 
proposition  is  right.    The  testator  charged  the  estate 
m  the  way  he  has  done  to  prevent  the  mortgagees 
from  going  into  possession.     I  am  also  not  satisfied 
that  t£e  construdion  contended  for  is  correct.    In  In 
re  FitzaercUd,  36  W.  B.  386,  37  Ch.  D.  18,  mortga- 
gees who  were  not  parties  to  a  voluntary  settlement 
were  held  to  be  cestuie  qtte  trtisUnt  under  the  deed, 
and  entitled  to  the  ben^t  of  the  provisions  for  accu- 
mulation therein  contained.      Cotton,  L.J.,  says  (37 
Ch.  D.  23) :  **  Is  it  right  that  the  trust  should  be  con- 
sidered as  liable  to  be  put  a  stop  to  by  the  owner  of 
the  estate?    I  think  not."     And  this  he    says  he 
would  have  held  even  if  he  had  not  thought  that  the 
mortgagees  were  ceaituis  que  trustent.     It  seems  to  me 
to  make  no  difference  whether  there  is  an  express 
trust  or  a  devise  to  one  for  life  with  remainder  over, 
carrying  with  it  a  well-known  legal  liability. 

The  plaintiff  is  right,  and  is  entitled  to  have  the 
rents  treated  as  one  sum,  and  not  to  have  them  split 
up. 

Solicitors,  CoUisson  <k  Richard;  WaUers,  Deverill,  & 
Co. 


Chan. 


June  2. 


Div.  I 
North,  J.    f 

In  re  Habkness  and  Allsopp's  Contbaot.  (a.) 

Vendor  and  purchaser — TruUee — Married  woman — 
Married  Women's  Property  Act,  1882  (45  <fc  46  Vict, 
c.  75),  88.  1,  18,  24. 

Land  toae  conveyed  by  deed  in  1885  to  three  trustees, 
one  of  whom  was  a  female.  In  1889  the  female  trustee 
married.  In  1896  the  three  trustees  contracted  to  sell  the 
property. 

Held,  that  the  concurrence  of  the  husband  of  the 
female  trustee  uhis  necessary. 

Summons  under  the  Vendor  and  Purchaser  Act, 
1874. 

(a.)  Beported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 
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By  an  indenture  dated  theSrd  of  July,  1885,  oertain 
property  was  conveyed  to  Edith  Herbert  Hall, 
spinster,  Alfred  Beckless,  and  Herbert  Hall  as  joint 
tenants  upon  trust  for  sale. 

Edith  Herbert  Hall  in  the  year  1889  intermarried 
with  Thomas  Harkness. 

On  the  24th  of  February,  1896,  the  trustees  con- 
tracted to  sell  the  property  to  Allsopp  &  Sons 
(Limited). 

This  summons  was  taken  out  to  determine  whether 
the  concurrence  of  Thomas  Harkness  in  the  cony^- 
ance  was  necessary,  and  whether  the  deed  must  be 
acknowledged  by  Mrs.  Harkness  under  the  Fines  and 
Becoveries  Act. 

Swin/en  Eady,  Q.  C,  and  Pe<cr«on,  for  the  purchaser. — 
Before  the  Maxried  Women's  Property  Act  the  con- 
currence of  the  husband  would  have  been  necessary : 
Avery  v.  Oriffiny  L.  E.  6  Eq.  606,  16  W.  E.  Ch.  Dig. 
141.  Section  1  (1)  only  refers  to  projperty  to  whi^ 
the  married  woman  is  entitled  beneficially.  Section 
18  does  not  include  real  estate. 

Brinlony  for  the  vendors. — ^The  intention  of  the 
Act  was  that  a  married  woman  should  be  able  to  deal 
with  all  property,  whether  trust  property  or  not,  in 
the  same  way  as  a  feme  sole.  Section  24  makes  her 
solely  liable  for  breaches  of  trust. 

He  dted  Bathe  v.  Bank  of  England,  6  W.  E.  612, 
4  E.  &  J.  664,  and  In  re  Drummond  &  Daviea^  Con' 
tract,  39  W.  E.  445,  [1891]  1  Ch.  524. 

Swinfen  Eady  replied. 

NoBTH,  J. — I  have  had  occasion  to  consider  this 
point  before,  and  I  think  that  the  concurrence  of 
the  husband  is  necessary,  notwithstanding  the 
Married  Women's  Property  Act,  1882.  Its  title  is 
<'  The  Married  Women's  Property  Act,  1882."  If  a 
married  woman  is  sole  trustee  or  is  one  of  two  or 
three  trustees,  how  can  it  be  said  that  the  property  of 
which  she  is  trustee  is  in  any  way  her  property  P  It 
is  not  so  at  all  in  the  ordinarysense  of  the  word. 

The  phrase  «  The  Married  Women's  Property  Act " 
is  a  very  good,  useful  title,  and  expresses  ihe  purpose 
which  the  Act  was  intended  to  effect.  Its  object  was 
to  prevent  the  property  of  ladies  being  under  the 
control  of  their  husoands  as  it  had  formerlv  been. 
At  one  time  it  was  almost  entirely  so ;  but  by  aegrees, 
as  the  law  improved,  various  devices  were  resorted  to 
by  which  the  property  of  a  lady  was  prevented  from 
becoming  absolutely  the  properly  ox  her  husband, 
and  a  day  arrived  at  last  on  which  it  was  thought 
desirable  to  turn  the  thing  round,  as  it  were,  and  to 
say  that  a  lady's  property  should  be  by  law  her  own 
property,  and  not,  as  it  had  been,  her  husband's, 
unless  some  special  precautions  were  taken. 

This  Act  was  then  passed;  there  was  an  earlier  Act 
ten  years  before,  but  the  Act  of  1882  went  further 
than  anything  that  had  been  done  before,  and,  indeed, 
further  than  most  persons  would  have  thought  of 

foing  down  to  the  tmie  when  it  came  into  operation, 
t  was  a  long  step  in  advance  at  the  time  when  the 
Act  was  passed,  but  its  object  was  to  prevent  a  mar- 
ried woman's  property  from  becoming  her  husband's 
property.  That  mtention  is  shown  very  dearly  in  the 
drst  sub-section  of  section  !•  [His  lordship  read  the 
sub-section.]  A  woman  is  to  be  capable  of  acquir- 
ing, that  is  to  say,  getting  the  property  and  having  it 
as  hers  without  the  intervention  of  any  trustee.  It 
need  not  be  conveyed  to  trustees  for  her  separate  use, 
but  she  may  acquire  it  herself  without  the  interven- 
tion of  a  trustee.  If  she  does  so,  ^e  may  hold  it 
also  without  the  intervention  of  a  trustee,  and  it  is  no 
longer  necessary  for  the  law  to  find  a  trustee  to  act 
for  her,  or  to  make  her  husband  into  a  trustee. 
"Separate   property"    in    section    1    (1)  means 


separate  from  her  husband,  and  she  can  deal  with  it 
as  she  likes,  instead  of  its  being  his  property  to  deal 
with  as  he  likes.  To  speak  of  a  married  woman's 
separate  property  when  sheis  a  trustee  of  it,  periu^ 
for  another  married  woman  whose  separate  property 
it  mav  also  be  said  to  be,  is  not  very  natural,  and  is 
not  the  mode  in  which  the  words  are  used  in  this 
Act.  Section  18  goes  beyond  the  general  scope  of 
the  Act,  because  the  Legislature  could  not  help 
seeing  that  a  married  woman  is  now  more  frequeotly 
than  formerly  an  executrix,  administoitrix,  or  trus- 
tee. [His  lordship  read  the  section.]  It  has  been 
suggested  that  the  whole  of  this  section  is  oonfiined  to 
properhr  of  the  particular  description  mentioned  in 
it,  but  I  think  that  the  earlier  part  of  the  section  is 
larger,  and  that  a  married  woman  who  is  an  execu- 
trix or  trustee  mav  sue  or  be  sued  whatever  the 
property  is  of  which  she  is  executrix  or  trustee.  But 
then  the  section  goes  on  to  give  directions  as  to  trans- 
fer, and  the  Legislature  cannot  have  intended  by  the 
words  used  to  say  that  the  married  woman  may  con- 
vey any  real  estate.  A  direoticm  that  a  wcHnan 
holding  property  as  a  trustee  ma^  "  join  in  transfer- 
ring any  such  annuity  or  deposit  as  aforesaid  "  can 
only  mean  that  die  may  do  the  particular  thingB  art 
out  at  some  length  in  this  section. 

It  would  be  most  strange  that  language  of  this 
sort  should  be  used,  if  what  was  intended  was  that 
she  may  not  only  sue  and  be  sued  in  respect  of  real 
estate,  but  may  also  convey  or  transfer  the  real 
estate  accordinflrly.  Some  such  words  would  have 
been  used  if  that  was  what  was  meant. 

There  is  nothing  in  section  24  which  helps  me 
very  much.  It  again  goes  outside  the  main  scope  of 
the  Act,  and  deals  with  matters  in  respect  of  which 
the  married  woman  is  actinff  as  executrix  or  adndnis- 
tratrix.  Where  a  marriea  woman  is  acting  in  a 
capacity  which  would  make  her  husband  liable  he  is 
to  nave  conferred  on  him,  to  some  extent,  the  same 
protection  from  his  wife  that  his  wife  is  receiving 
m>m  him  throughout  the  Act.  In  the  present  case, 
therefore,  the  conveyance  cannot  be  made  by  Mrs. 
Harkness  under  the  powers  given  by  the  Married 
Women's  Property  Act  without  the  concurrence  dl 
her  husband. 

Solicitors,  Qeare,  Son,  A  Pease,  for  Eohciham, 
Attwood,  &  Bobotham,  Derby  ;  Indermaur  A  Braum, 
for  Webster  ds  Styring,  Sheffield. 


Z^^V)  June  16. 17.  18. 

HODSON  t^.   HBTTLAITD.   (o.) 

Specific  performance — Parol  agreement — Poeeeseion  pricr 
to  agreement — Continuance  in  poeseasion — Statute  of 
Frauds  (29  Car.  2,  c.  3),  ss.  1,  4. 

Where  a  tenant  in  possession  of  premises  conUntus  in 
possession  after  a  verbal  agreement  for  a  lease  exceedimg 
three  years,  and  such  possession  is  uneguivocaUy  r^fer* 
able  to  the  verbal  agreement,  it  is  an  act  of  part  per- 
formance sufficient  to  take  it  out  of  the  Statute  of  Fnmds. 

Trial  of  action. 

This  was  an  action  for  roedfic  p^ormanoe  of  am 
alleged  agreement  by  the  defendant  to  grant  to  the 
plaintiff  a  lease  of  oertain  premises  exceedin^^  Hues 
years. 

On  the  27th  of  April,  1895,  the  plaintiff  and 
defendant  verbally  agreed  to  the  terms,  and  on  tht 

(a.)  Reported  by  F.  T.  DUXA,  Esq.,  Banister-at- 
Law* 
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30th  the  plaintiff  took  possesdon ;  and  on  the  let  of 
Mny  it  was  yerbally  a^^reM  between  the  parties  that 
the  rent  originally  agreM  should  be  increased  in 
consideration  of  another  portion  being  added  to  the 
premises. 

A  draft  lease  was  approved  on  the  8th  of  May,  bat 
not  signed  hj  the  defendant. 

The  plaintiff  continaed  in  possession  and  paid  rent 
to  the  defendant. 

In  February,  1896,  the  defendant  gave  the  plain- 
tiff notice  to  quit  as  a  tenant  at  will,  whereupon  the 
writ  in  this  action  was  issued. 

The  term  agreed  was  to  be  to  the  24th  of  June, 
1895,  and  then  for  three  years  more* 

Warrington,  Q.C,  and  Elgood,  tor  the  plaintiff. — 
Possession  and  payment  of  rent  are  sufficient  acts  of 
part  performance :  Maddison  y.  Alderaon,  31  W.  B. 
820,  8  App.  Gas.  467 ;  Pain  y.  Coombs,  1  De  G.  & 
J.  34,  6  W.  E.  Ch.  Dig.  83. 

BensJiaw,  Q.C,  and  Norman  Craig,  for  the  defen- 
dant—The possession  was  not  unequivocally  referable 
to  the  agent.  Payment  of  rent  is  insufficient  for  part 
performaDce.  The  plaintiff  is  only  a  tenant  at  will : 
Nunn  V.  Fabian,  Li.  B.  1  Oh.  App.  35,  14  W.  B. 
Ch.  Dig.  119;  Humphreys  v.  Oreen,  10  Q.  B.  D.  148, 
31  W.  B.  Dig.  82 ;  Dale  v.  Hamilton,  5  Hare,  369, 
2  Ph.  266;  GoodtiUe  d.  Qalloway  v.  Herbert,  4  T. 
Bep.  680. 

Ebkbwioh,  J.  [after  holding  that,  on  the  evidence, 
there  was  a  concluded  parol  agreement  arrived  at  on 
the  1st  of  May,  the  terms  of  which  were  accurately 
enressed  in  the  draft  prepared  by  the  plaintiff's 
Bondtor],  said: — ^Kow,  can   I  enforce   this  agree- 
ment ?    I  think  there  is  possession  sufficient  as  part 
performance  to  oblige  me  to  grant  relief  to  the  plain- 
MSL    The  plaintiff  1ms  been  and  is  in  possession,  and 
the  only  difficulty  consists  in  that  the  agreement  was 
not  arrived  at  till  the  1st  of  May,  when  the  plaintiff 
was  already  in  possession.     The  possession  being 
antecedent  to  the  contract  no  doubt  makes  a  difficulty, 
and  it  is  argued  that  the  court  cannot  regard  posses- 
sion taken  antecedent  to  the  contract  as  evidence  of 
that  oontraot,  or  rather  as  letting  in  the  considera- 
tion of  the  parol  oontraot  within  the  rules  laid  down 
in  the  cases.    The  doctrine  can  be  stated  in  the  words 
of  Grant,  M.B.,  in  Frame  v.  Dawson,  14  Yes.  387,  as 
quoted  by  Lord  0*Hagan  in  Maddison  v.  Alderson,  8 
App.  Gas.,  at  p.  484.    It  has  never,  so  far  as  I  am 
aware,  been  said  that  a  continuance  of  possession 
cannot  be  evidence  of  a  parol  contract.    Yeiy  great 
difficulty  has  been  found,  and  generally  I  think  in- 
supcmUe  difficulty,  in  enforcing  a  parol  agreement 
for  the  renewal  of  an  existing  lease  owing  to  the  fact 
that  the  tenant  is  already  in  possession  independently 
of  the  proposed  new  lease,    f  am  not  aware  that  it 
has  been  nid  to  be  fatal.    It  is  only  adifficulty  which 
may  and  generally  is  insuperable.     The  act  which 
amounts  to  part  performance  must  be  unequivocal. 
If  a  oontinuance  in  possession  is  unequivocal,  why 
should  it  not  have  the  same  force  as  a  taking  of  pos- 
session ?    The  difficulty  lies  in  that  it  is  more  difficult 
to  prove.     It  is  a  difficulty  not  of  prindple,  but  of 
evidence.     In  the  case  before  me  the  diffioul^is,  in 
my  opinion,  easily  overcome.    On  the  27th  of  April 
the  parties  were  so  far  agreed  that  there  was  every 
proMbility  of  a  final  agreement,  and  under  these  dr- 
cumstancee   possession    was  taken  on  the  30th  of 
Aprfl.     On  the  1st  of  May  they  knew  that  the  terms 
affreed  on  the  27th  of  Apnl  were  not  the  terms  on 
n^ich  the  tenancy  was  to  be  continued.    It  seems  to 
me  that  U  the  puiies  intended  to  part,  that  partinff 
ought  to  have  taken  place  forthwitn,  and  I  am  bound 
to  condude  that  when  the  plaintiff  eontinued  in  pos- 
don  after  the  1st  of  May  he  did  so  because  on  that 


date  the  parties  had  come  to  a  definite  agreement. 
On  the  2udof  May  he  is  either  a  trespasser  or  a  tenant. 
I  do  not  go  into  the  question  of  payment  of  rent,  as 
I  think  the  facts  of  tnis  case  vet  over  the  practical 
difficulties,  and  that  I  am  bound  to  enforce  uie  con- 
tract on  that  ground.  The  plaintiff  is  entitled  to 
specific  performance  of  the  agreement  for  a  lease  and 
to  the  terms  of  the  draft  lease,  which  I  hold  express 
the  terms  of  the  parol  agreement. 

Solicitors,  Charles  Jupp,  for  Lomer  A  Son,  South- 
ampton ;  Speedily  &  Co.,  for  Charles  Lamport,  South- 
ampton. 


Be  Wood. 
Attornby-Gbnbbal  V,  Andbbson.  (a.) 

Intestates'  Estates  Act,  ISS^—Escheat^Equitable  interest 
— Proceeds  of  the  sale  of  real  estate  directed  to  be  sold 
under  will — Beneficial  interest  infffectually  disposed 
of— Intestates'  Estates  Act,  1884  (47cfc  48  Vict.  c.  71), 
ss.  4,  7. 

Under  sections  4  and  7  of  the  Intestates*  Estates  Act, 
1884,  tJie  law  of  escheat  atmlies  to  proceeds  of  the  sale  of 
real  estate  direded  to  be  sdd  under  the  will. 

This  was  an  action  on  the  part  of  the  Attorney- 
General,  on  behalf  of  the  Crown,  against  the  executors 
of  Miss  E.  S.  Wood,  deceased,  to  be  entitled,  inter 
alia,  to  the  proceeds  of  the  sale  of  certain  freehold 
property,  and  for  the  administration  of  her  real  and 

Sarsonal  estate.  The  facts  of  the  case  were  as  follow 
V  her  will,  d%ted  the  21st  of  March,  1890.  the  testa- 
trix devised  a  certain  freehold  house  to  her  ^ecu- 
tors,  who  were  to  sell  the  same  as  soon  as  conveniently 
might  be  after  her  decease,  and  whose  receipt  for  the 
purchase  money  should  be  a  good  and  sufficient  dis- 
charge to  Uie  purchasers  thereof ;  and  the  testatrix 
directed  that,  aiter  payment  of  the  expenses  of  such 
sale,  the  balance  remaining  should  form  part  of  her 
general  personal  estate.  And  she  directed  that  all 
her  just  debts,  funeral  and  testamentaiy  expenses, 
and  the  legacies  given  by  that  her  wul  and  any 
codicil  or  codicils  thereto  should  be  paid  out  of  her 
general  personal  estate ;  and,  after  giving  various 
pecuniary  legacies  as  therein  mentioned,  she  appointed 
the  defendants  executors  of  her  will.  The  testatrix 
on  the  5th  of  S^tember,  1891,  added  a  codicil  to  her 
will,  in  no  way  affecting  the  subject  matter  of  the 
action,  and  died  on  the  20th  of  November,  1893.  Her 
will  and  codicil  were  subseouently  proved  by  her 
executors.  The  house  was  sold,  and  after  the  debts 
and  legacies  had  been  paid  a  balance  remained  in  the 
hands  of  the  executors,  representing  in  part  the  net 
proceeds  of  the  sale  of  the  house.  Inquiries  were 
directed  in  the  action,  and  it  was  found  by  the  chief 
clerk's  certificate  that  the  deceased  testatrix  had  died 
without  leaving  any  heir  or  next  of  kin. 

Sections  4  and  7  of  the  Intestates'  Estates  Act, 
1884,  are  as  follow : — 

4.  **  From  and  after  the  passing  of  this  Act,  where 
a  person  dies  without  an  heir  and  intestate  in  respect 
of  any  real  estate  consisting  of  any  estate  or  interest, 
whether  legal  or  equitable,  in  any  incorporeal  here- 
ditament, whether  aevised  or  not  devised  to  trustees 
by  the  will  of  such  person,  the  law  of  escheat  shall 
apply  in  the  same  manner  as  if  the  estate  or  interest 
above  mentioned  were  a  legal  estate  in  corporeal 
hereditaments." 


(a.)  Beported  by  J.  Arthur  Prick,  B^q.,  Barrister- 
at-Law. 
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7.  **  Where  any  beneficial  interest  in  the  real  estate 
of  any  deceased  person,  whether  the  estate  or  interest 
of  such  deceased  person  therein  was  legal  or  equitable, 
is,  owing  to  the  failure  of  the  objects  of  the  devise  or 
other  circumstances  happening  before  or  after  the 
death  of  such  person,  in  whole  or  in  part  not  effectu- 
ally disposed  of,  such  person  shall  be  deemed,  for  the 
purposes  of  this  Act,  to  have  died  intestate  in  respect 
of  such  part  of  the  said  beneficial  interest  as  is  in- 
effectually disposed  of.'* 

Ingle  Joyce,  for  the  Attorney-General. — The 
decision  in  this  case  depends  on  sections  4  and  7  of 
the  Intestates'  Estates  Act,  1884,  and  it  is  submitted 
that  under  these  sections  the  Crown  is  entitled.  The 
will  of  the  testatrix  contains  no  gift  of  the  residue  of 
her  general  personal,  or  of  her  real,  estate.  Under  these 
circumstances,  if  she  had  left  an  heir,  he  would  be 
unquestionably  entitled  to  the  money  as  against  the 
executors.  BAving  regard  to  the  words  of  section  7, 
it  cannot  be  said  that  the  interest  of  the  testatrix  in 
the  sum  of  money  arising  from  the  sale  has  been 
effiBctuallv  disposed  of,  and  consequentiy  the  Crown 
is  entitled. 

Neville,  Q.C,  and  Ribion,  for  the  defendants. — On 
a  strict  construction  of  the  words  in  the  two  sections 
the  Crown  is  not  entitled  as  against  the  executors. 
Section  4  deals  with  the  case  of  a  person  dying 
intestate  in  respect  of  any  interest,  whether  legal  or 
equitable,  in  any  incorporeal  hereditament  or  of  any 
equitable  estate  or  interest  in  any  corporeal  heredita- 
ment, but  the  sum  of  money  that  has  to  be  dealt  with 
in  this  case  is  the  undisposed  proceeds  of  the  sale  of 
real  estate.  The  heir  would  take,  but  only  because 
there  is  a  resulting  trust  in  his  favour  ;  but  the  estate 
that  he  takes  is  personal  estate.  The  effect  of  section 
7  is  to  limit  the  right  of  the  Crown  thereunder  to  real 
estate. 

BOMEB,  J. — ^I  am  of  opinion  that  the  Attomey- 
G^eral's  claim  is  Justified,  although  the  sections  are 
not  free  from  difficulty.  In  mv  opinion,  however, 
the  net  proceeds  of  the  sale  of  the  house  constituted 
a  beneficial  interest  in  the  testatrix's  real  estate 
which  remained  undisposed  of  under  her  will  within 
the  meaning  of  section  7.  Hence  ^e  died  intestate 
as  to  a  beneficial  or  equitable  interest  in  a  corporeal 
hereditament.  There  is  therefore  under  her  will  an 
equitable  interest  in  a  corporeal  hereditament  undis- 
posed of.  Consequently  under  section  4,  which  says 
that  to  an  equitable  interest  in  a  corporeal  heredita- 
ment, whether  devised  to  trustees  or  not,  the  law  of 
escheat  shall  apply  if  there  is  no  heir,  the  law  of 
escheat  applies  to  the  proceeds  of  sale. 

Solicitors,  Solicitor  to  the  Treasury;  Woodbridge  & 
Sons,  for  Senior  &  Lambert. 


May  18. 


a  B.  Div.  1 

(Grantham  and  Collins,  JJ.)  j 

DiOKiKS  V.  Gill,  (a.) 

Post  office — Die  for  making  fictitious  stamp — Possession 
—  Without  lawful  excuse^Post  Offiice  (Protection) 
Act,  1884  (47  ifc  48  Vict.  c.  76),  s.  7  (c). 

The  respondent  had  in  his  possession  a  die  for  a 
fictitious  stamp  which  he  used  for  the  purpose  of  making 
a  representation  of  a  postage  stamp  in  a  newspaper  pub- 
lished in  the  interest  of  stamp  collectors.  The  die  was 
made  abroad  to  the  respondent's  order. 

Held,  that  the  respondent  had  committed  an  offence 

(a.)  Eeported  by  P.  O.  Eobinbon,  Esq.,  Barrister- 
Law. 


ivithin  section  7  (c)  of  the  Post  Office  Protection  Ad, 
1884,  which  provides  that  a  person  shall  not^  unless 
he  shows  a  lawful  excuse,  have  in  his  possession  a  die 
for  making  a  fictitious  stamp. 

Case  stated  by  the  chief  metropolitan  magistrate. 

The  respondent  appeared  to  answ^  an  informaticm 
of  the  appellant,  charging  him  with  having  between 
the  17th  of  May  and  the  8th  of  June,  1895,  had  in 
his  possession  a  die  for  making  a  fictitious  stamp. 
The  proceedings  upon  the  information  were  for  the 
recovery  of  the  penalty  of  £20  imposed  by  section  7 
of  the  Post  Office  (Protection)  Act,  1884. 

That   section   provides    that  a   person  shall  not 

ia)  make,  knowingly  utter,  d^  in,  or  sell  any 
ictitious  stamp,  or  knowingly  use  for  an^  postal  pur- 
pose any  fictitious  stamp ;  or  (6)  have  m  his  posses- 
sion, unless  he  shows  a  lawful  excuse,  any  fictitious 
stamp;  or  (c)  make,  or  unless  he  shows  a  lawful 
excuse  have  m  his  possession,  any  die,  plate,  instru- 
ment, or  materials  for  making  any  fictitious  stamp. 

Anv  person  who  acts  in  contravention  of  this  section 
shall  be  liable  on  summarv  conviction  on  a  prosecution 
by  order  of  the  Commissioners  of  Inland  Revenue  to 
a  fine  not  exceeding  £20,  subject  to  the  like  right  of 
appeal  as  in  the  case  of  a  penalty  under  tiie  Acts 
relating  to  the  excise. 

Any  stamp,  die,  plate,  instrument,  or  materials 
found  in  the  possession  of  any  person  in  contraven- 
tion of  this  section  may  be  seized,  and  shall  be 
forfeited. 

Por  the  purposes  of  this  section  "  fictitious  stamps 
means  any  facsimile  or  imitation  or  representatum, 
whether  on  paper  or  otherwise,  of  any  stamp  for 
denoting  any  rate  of  postage,  including  any  stamp 
for  denoting  a  rate  of  postage  of  any  of  her  Majesty's 
colonies  or  of  any  foreign  country." 

The  respondent  was  a  newspaper  proprietor  and 
printer  carrying  on  business  at  the  offices  of  a  news- 
paper known  as  the  Bazaar,  Eocchange,  and  Mart.  On 
the  8th  of  June,  1895  (and  previouuy)  he  had  in  his 
possession  a  die  or  instrument  received  by  him  from 
one  Van  Hoytema,  who  had  received  it  from  the 
Continent  of  Europe.  The  respondent  had  ordered 
the  die  to  be  made  xor  him  for  use  in  illustrating  the 
"  Philatelist  Supplement "  of  the  Bazaar,  Exchamge, 
and  Mart  newspaper,  and  it  had  been  made  and 
delivered  accormngly.  With  the  said  die  or  instru- 
ment imitations  or  representations  of  a  2^.  Cape  of 
Good  Hope  current  postage  stamp  could  be  produced. 
It  was,  however,  proved  to  the  satisfaction  of  the 
magistrate  or  admitted  that  the  only  purpose  for 
which  the  respondent  had  ordered  and  had  in  his 
possession  the  said  die  was  for  making  upon  ihB 
pages  of  an  illustrated  stamp  catalogue  or  newspaper 
illustrations  in  black  and  white,  and  not  in  the 
colours  of  the  Cape  of  Good  Hope  stamp  in  question ; 
that  such  illustrations  were  intended  to  appear  thereos 
together  with  illustrations  of  other  stamps ;  and  that 
such  catalogues  were  intended  for  sale  only  to  stamp 
collectors  and  others,  and  as  part  of  a  newspaper 
published  for  the  instruction  and  amusement  oi 
persons  buying  such  paper. 

It  was  contended  on  behalf  of  the  appellant  that 
the  possession  of  the  die  or  instrument  wiUiout  lioeooe 
or  authority  from  the  Crown  was  a  oontiftTenticB 
of  the  statute,  and  that  the  purpose  for  which  the 
respondent  had  the  die  in  his  possession  did  not 
constitute  a  lawful  excuse  within  the  meaning  of  the 
statute.  It  was  contended  on  behalf  of  the  respoodei^ 
that  inasmuch  as  it  had  been  proved  or  admitted  tbait 
the  die  was  only  used  and  intended  to  be  used  onlr 
for  the  purpose  aforesaid  the  respondent  had  shows 
a  lawful  excuse  for  its  possession. 

The    learned    magistrate    found     (a)    tiiat    the 
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High  Ck)UBT. 


reBpondent  had  in  his  possessioii  a  die  or  in- 
stroment  capable  of  making  a  fiotitioas  stamp ; 
(h)  that  there  were  facts  which  showed  absolute 
bond  fides  in  the  respondent,  and  that  there  was  a 
certainty  that  the  respondent  would  not  use  the  die 
for  any  improper  purpose.  He  thought  this  was 
evidence  of  lawful  excuse,  and  found  as  a  fact  that 
there  was  lawful  excuse,  and  dismissed  the  infor- 
mation. 

The  question  for  the  court  was  whether  it  appeared 
on  the  evidence  as  a  matter  of  law  that  there  was  no 
lawful  excuse,  and  that  consequently  the  learned 
magistrate  was  not  entitled  to  find  as  a  fact  that  there 
waft  a  lawful  excuse. 

Sir  R.  B.  Firday,  S.G,  {Datickwerta  with  him),  for 
the  appellant. — The  decision  is  wrong.  The  magis- 
trate has  treated  **  without  lawful  excuse  *'  as  mean- 
ing "  with  guilty  knowledge  "  ;  but  the  words  **  law- 
ful excuse  "  are  intended  to  apply  to  the  case  of  a 
Custom  House  officer  or  constable  seizing  a  fictitious 
die. 

C  PF.  Maihews,  for  the  respondent. — ^This  is  a 
question  of  fact,  and  therefore  tibie  magistrate's  deci- 
sion is  final ;  but  assuming  it  involves  a  question  of 
law  it  is  right.  '*  Lawful  excuse "  cannot  be  con- 
strued in  the  limited  sense  given  to  it  by  the  appel- 
lant, for  <'  excuse  *'  is  not  the  same  as  *'  authority." 
The  two  terms  are  used  in  this  Act  in  contra  distinc- 
tion, see  section  6.  The  contention  of  the  appellant 
woiUd  involve  the  committing  of  an  offence  by  an 
innooent  stamp  collector  if  he  has  a  single  fictitious 
stamp  in  his  collection.  That  cannot  have  been 
intended,  therefore  the  words  of  the  section  must 
mean  that  innocent  possessioo  is  a  good  defence. 

Counsel  referred  to  the  use  of  the  words  <*  lawful 
excuse  "  and  "  lawful  authority  "  in  2  &  3  Will.  4,  c. 
34,  8.  10;  11  Geo.  4  and  1  Will.  4,  c.  66,  s.  19; 
24  &  25  Yict  0.  99,  s.  24;  and  33  &  34  Vict.  c.  58, 
s.  5. 

Sir  R.  B.  Finlay,  8.0. ^  in  reply. — In  the  case  of 
an  innooent  stamp  collector  there  might  be  a  lawful 
excuse ;  but  this  is  a  very  different  case.  The  ma^g 
of  this  die  was  an  offence,  and  the  respondent  htkd  it 
made  to  his  order,  therefore  he  cannot  have  had  a 
reasonable  belief  that  his  possession  was  lawful. 

He  referred  to  Beg,  v.  Harvey,  19  W.  E.  446,  L.  E. 
1  C.  C.  B.  284. 

G&ANTHAif,  J. — In  my  judgment  the  respondent 
has  failed  to  uphold  the  decision  of  the  magistrate. 
The  case  is  one  of  some  importance,  and  therefore  it 
required,   and  has  had,  careful  argument.    I  have 
come  to  the  conclusion  that  the  magistrate  has  mis- 
taken the  meaning  of  the  words  *'  lawful  excuse.*' 
He  has  dedded,  in  ^ect ,  that  as  the  respondent  thought 
that  he  i^as  not  doing  wrong  in  having  this  die  in 
his  possession,  there  was  a  lawful  excuse  within  the 
meaniTig   of  the  section.    The  Legidature  has  said 
that  a  die  for  making  a  fictitious  stamp  shall  not  be 
made,  and  a  person  contravening  that  section  is  liable 
to  a  penalty.    In  this  case  the  respondent  had  the  die 
made  abroad  for  the  very  purpose  of  avoiding  that 
penalty.     I  think  he  might  have  been  made  liiu>le  to 
a  penalty  for  making  the  die,  but,  however  that  may 
be,  it  seems  to  me  very  difficult  to  see  how  his  posses- 
sion can  now  be  said  to  be  innocent.    He  has  it  in 
his  possession  for  the  purpose  of  showing  to  tJie  pur- 
chasers of  thepaper  what  the  stamp  was  like,  and  for  that 
paipose    he  made  a  remresentation   of   the   stamp, 
thon^h  not  in  colours.    I  do  not  think  that  is  a  law- 
ful exonse,  for  it  was  wrong  for  him  to  have  the  die 
in  his  possession  at  all. 

I  do  not  quite  follow  the  argument  of  the  respon- 
dent's oonnsel  as  to  the  inference  to  be  drawn  from 


the  use  of  the  word  **  excuse  "  and  not  "  authority  " 
in  this  sub-section,  especially  as  in  the  present  case 
no  "authority"  has  been,  or  possibly  could  be, 
given.  But  iJthough  a  p^son  might  be  liable  to  a 
penalty  for  making  a  die  without  authority,  still  cases 
can  be  imagined  in  which  it  would  be  very  hard  for 
persons  to  be  punished  for  being  in  possession  of  that 
which  they  did  not  know  to  beulegal.  In  the  case  of 
a  person  buying  a  fictitious  stamp,  if  he  had  no  means 
of  knowing  whether  it  was  good  or  bad,  I  tiiink  there 
would  be  a  lawful  excuse,  not  because  he  thought  he 
had  authority  to  have  it  in  his  possession,  but  simply 
on  the  ground  that  he  believed  the  stamp  to  lie 
genuine,  or  did  not  know  it  was  fictitious.  But  how 
can  it  be  said  here  that  the  respondent  bad  no  know- 
ledge, when  he  sent  abroad  for  the  die  because  he 
knew  he  could  not  lawfully  get  it  made  here  ?  In  my 
opinion  the  absence  of  any  provision  in  section  7  as 
to  making  **  bv  lawful  authority  "  shows  that  a 
strict  construction  must  be  put  upon  the  words 
"lawful  excuse." 

For  these  reasons  I  am  of  opinion  that  the  appeal 
must  be  allowed. 

Collins,  J. — I  am  of  the  same  opioion.  I  think 
that  the  act  done  by  the  respondent  is  clearly  within 
the  mischief  which  the  statute  strikes  at.  It  is 
obvious  that  the  object  is  to  make  it  as  difficult  as 
possible  to  do  that  which  by  the  policy  of  the  law  can 
only  be  done  by  the  Crown.  [His  lordship  read 
the  sectioQ.]  In  the  case  of  making  there  is  an 
absolute  prohibition,  but  with  regard  to  utterine  it 
must  be  done  knowingly,  because  it  might  posnbly 
be  done  innocently.  Sub-section  {h)  runs :  "  Have  in 
his  possession,  unless  he  shows  a  lawful  excuse,  aoy 
fictitious  stamp."  It  seems  to  me  that  there  again 
there  must  be  a  conscious  act,  and  that  what  is  st^ck 
at  is  a  person  having  a  fictitious  stamp  consciously  in 
his  possession,  and  tiierefore  to  make  an  excuse ;  but 
I  do  not  think  that  it  is  necessary  to  deal  with  the 
in^^ous  argument  of  the  respondent's  counsel  on 
this  point,  for  even  if  the  fictitious  stamp  originally 
came  into  a  person's  possession  unconsciously,  that 
would  be  no  defence  to  his  retaining  it  after  the  fact 
had  been  brought  to  his  knowledge.  Then  we  come 
to  sub-section  (c),  under  which  the  charge  is  made. 
It  is  difficult  to  imagine  a  case  in  which  a  person  un- 
consciously obtained  a  die  for  makingafictitious  stamp, 
and  if  it  is  not  making  a  fictitious  stamp  the  offence  is 
not  committed.  But  supposing  that  a  man  could  buy 
a  die  for  making  a  fictitious  stamp  without  knowing 
that  it  was  fictitious,  then  comes  the  moment  when 
the  Executive  ask  him  to  give  it  up.  If  he  retains  it 
after  that,  he  commits  an  offence  unless  he  has  a  lawful 
excuse.  The  excuse  set  up  here  is  that  the  respon- 
dent wanted  for  his  own  purposes  to  print  the  stamp 
in  his  paper.  I  do  not  think  that  that  is  a  lawful 
excuse.  It  is  not  a  question  of  g^iilty  motive,  but  the 
act  is  one  which  the  Act  cannot  tolerate,  and  which 
is  distinctly  within  the  mischief  aimed  at.  I  entirely 
concur  in  the  opinion  of  mv  learned  brother,  and  agree 
that  the  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitor  for  the  appellant,  The  Solicitor  of  Inkmd 
Revenue. 

SolicitoTS  for  the  respondent,  Powell  A  Skues. 
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Olioutt  oC  SIppial. 


Feb.  20,21,  22,  24,  25; 
Maroh  31. 


From  Chan.  Div. 

(Lindley,  Kay,  &  A.  L. 

Smith,  L.JJ.) 

Powell  v.  Bibminoham  Yinbgab  Bbeweby 
Co.  (Limited),  (a.) 

Trade   name  —  Injunction  —  **  Yorkehire   Belieh  "  — 
Probability  of  deception — Passing  off. 

Where  a  man  has  long  been  the  sole  maker  of  a  par- 
ticular hind  of  article  which  he  Tias  alivays  called  by 
some  name  by  which  his  goods  are  known  and  usually 
caUed  by  ordinary  buyers,  if  it  is  impossible  for  a  rival 
manufacturer  profitably  to  use  the  old  name  and  at  the 
same  time  so  to  distinguish  the  two  classes  of  goods  as  to 
prevent  the  goods  of  the  rival  manufacturer  from  being 
mistaken  for  those  of  the  original  manufacturer,  the 
latter  will  be  entitled  to  protection,  and  it  is  not  necessary 
for  him  to  prot^e  fraudulent  conduct  on  the  part  of  the 
rival  manufacturer. 

The  plaintiff  had  for  a  number  of  years  sold  a  sauc^ 
under  the  name  of  "  Yorkshire  Relish ,**  though  his 
trade-mark  consisting  of  tlwse  words  had  been  expunged 
from  the  register.  The  defendants  began  selling,  under 
the  name  of  "  Yorkshire  Relish,**  a  sauce  of  their  own 
manufacture  which,  though  not  identical  with  the 
plaintiff's  sauce,  was  very  similar  to  it.  There  were 
considerable  differences  between  the  htbels  on  the  plain- 
tiff*s  and  defmdants*  bottles,  but  the  evidence  showed 
that  in  spite  of  these  differences  the  defendants'  sauce 
could  be  and  was  easily  mistaken  by  ordinary  purchasers 
for  the  plaintiff's. 

Held,  affirming  the  decision  of  Stirling,  J.,  that  the 
plaintiff  was  entitled  to  an  injunction  restraining  the 
defendants  from  selling  their  sauce  without  better  dis- 
tinguishing ilfrom  the  plaintiff's  sauce. 

This  was  an  appeal  by  the  defendants  from  the 
decision  of  Stirling,  J.,  granting  a  perpetual  injunc- 
tion restraining  the  defendants  from  selling  a  sauce 
made  by  them  under  the  name  of  *'  Yorkshire  Belish  " 
without  dearly  distinguishing  such  sauce  from  sauce 
made  and  sold  by  the  plaintiff. 

An  interlocutory  injunction  had  been  granted  by 
Stirling,  J.,  whose  decision  was  afiBrmed  by  the 
Court  of  Appeal :  [1894]  3  Ch.  449,  43  W.  E.  Dig. 
180. 

The  plaintiff,  trading  under  the  name  of  Gbodall, 
Backhouse,  &  Co.,  of  Leeds,  had  for  thirty-four 
years  manufactured,  under  a  secret  recipe,  a  sauce 
which  he  called  **  Yorkshire  BeUsh.*'  Other  persons 
during  that  period  had  attempted  to  use  the  same 
name  for  their  sauces,  but  had  always  been  prevented 
by  the  plaintiff. 

The  plaintiff  sold  his  sauce  in  bottles  of  one  shape 
in  three  different  sizes. 

On  the  22nd  of  April,  1884,  the  plaintiff  registered 
the  words  '*  Yoricshire  Belish  "  by  themselves  with- 
out any  addition. 

In  February,  1893,  the  defendants  took  proceed- 
ings to  remove  this  mark  from  the  register,  and  on 
the  Idth  of  April,  1893»  it  was  removed  by  Chitty,  J., 
whose  decision  was  a^rmed  on  the  2 let  of  April 
by  the  Court  of  Appeal,  and  on  the  23rd  of  Novem- 
ber by  the  House  of  Lords :  41  W.  B.  627,  [1893] 
2  Ch.  388,  399,  and  [1894]  A.  C.  8.  The  ground 
for  this  removal  was  that  the  plaintiff  had  not  used 
these  words  alone  as  a  trade-mark. 

There  was  evidence  that  the  plaintiff's  Yorkshire 
Belish  had  obtained  a  large  sale  aU  over  the  world, 

(a.)  Beported  by  Abnold  Glovbb,  Esq.,  Barrister- 
at-Law. 


about  six  million  bottles  having  been  sold  by  him 
annually. 

Ordinary  retail  purchasers  often  asked  simply  for 
''  Yorkshire  Belish  '*  when  they  wished  to  buy  the 
plaintiff's  sauce. 

After  the  removal  of  the  words  "Yorkshire 
Belish  "  from  the  register  the  defendants,  being  large 
makers  of  sauces  under  various  names,  began  to  use 
the  name  of  '*  Yorkshire  Belish"  for  a  sauce  made 
by  them. 

The  defendants'  sauce  closely  resembled  that  of 
the  plaintiff's  in  appearance,  in  chemical  ingredients, 
and  in  flavour,  and  was  described  by  one  of  the 
chemical  experts  who  gave  evidence  as  "  a  wonderful 
match/'  but,  as  the  defendants  did  not  know  the 
recipe  of  the  plaintiff,  nor  the  manner  in  which  the 
ingredients  were  compounded,  the  two  sauces  w«« 
not  identicaL 

The  plaintiff's  label  had  a  red  ground  with  two 
blue  curved  bands  across  it  at  the  top  and  bottom, 
on  which  were  the  words  '*  Yorkshire  Belish," 
**  Gk>odall,  Backhouse,  &  Co.,"  in  white,  in  large 
letters.  Between  these  was  a  wiUow-pattem  plate, 
and  there  were  other  words  on  the  label  in  smaller 
type  stating,  amongst  other  things,  that  Goodall, 
Backhouse,  &  Co.  were  the  makers. 

The  defendants  put  on  their  bottles,  which  were  of 
the  same  shape  and  sizes  as  the  plaintiff's,  a  white 
label,  with  the  words  *'  Yorkshire  Belish  "  in  a  curve 
like  the  plaintiff's  in  gilt  letters.  Under  this  were 
in  smaller  letters  the  words  '*  Manufactured  by  " ; 
then  a  gilt  disc  the  same  size  as  the  plate  on  the 
plaintiff's  label,  and,  undemesth,  the  words  "Hoi 
brook  &  Co.,'*  in  white  letters  on  a  gilt  band  which 
is  straight,  not  curved  like  the  plaintiff^s. 

The  plaintiff  enclosed  his  bottles  in  white  wn^ipers, 
on  the  outside  of  which  was  printed  a  willow-pattem 

Elate,  with,  underneath,  in  straight  lines,  "  Tftie  ode- 
rated  Yorkshire  Belish,  GoodaU,  Backhouse,  ft  Go." 
Tbe  defendants  wrapped  their  bottles  in  white,  and 
sometimes  in  pink  paper,  outside  which  was  printed 
the  same  label  which  was  put  on  their  bottles. 

The  defendants  sent  out  to  retail  traders  who  dealt 
with  them  show  cards  to  put  in  their  shops  or 
windows  with  a  red  ground,  on  which  were  the  words 
"  Yorkshire  Belish  "  in  a  curve,  a  drole  in  the  middle 
with  the  price  marked  in  it  in  large  characto^s,  and, 
below,  *<  JBEolbrook  &  Co.,  London  and  Birmingham," 
but  no  statement  as  to  who  were  the  mannfactnrera. 
Their  price  lists  were  headed  with  the  defendants' 
name  and  *'  Sole  makers  and  proprietors  of  Holbrook 
&  Co.'s  sauces  and  ^ckles."  '*  Yorkshire  Belish  "  was 
afterwards  printed  m  large  type  without  any  indica- 
tion there  whose  make  was  referred  to.  The  defen- 
dants sold  their  sauce  for  a  less  price  per  dozen  than 
the  plaintiff,  and  it  was  proved  that  some  grooen,  at 
any  rate,  retailed  it  at  the  same  price  whi<£  Uiey  got 
for  the  plaintiff's. 

Moulton,  Q,C,,  Buckleu,  Q.C.,  and  WaggeU,  for  the 
appellants.— The  words  **  Yorkshire  Belish"  aie 
simply  the  name  of  a  sauce  with  a  distinctive  flavour, 
and  we  are  entitled  to  sell  such  a  sauce  by  that  name : 
Reddaway  v.  Banham,  43  W.  B.  294,  [1895]  1  Q.  B. 
286.  The  effect  of  the  dedsion  in  /»  re  Poweffs 
Trade-Mark  is  that  it  is  open  to  us  to  use  tiie 
words  '* Yorkshire  Belish''  in  some  way,  and  tbe 
way  in  whidli  we  have  used  them  is  such  as  dearly 
to  distinguish  our  goods  from  those  of  the  plain- 
tiffs'. The  two  artides  are,  as  commercial  artidas, 
substantially  the  same  for  all  practical  porposes.  Hm 
defendants  merely  wish  to  oe  competitors  of  tte 
plaintiffi  in  Yorkshire  Belish,  not  to  be  taken  for  £ba 
plaintiffs'.  The  plaintiffJB  have  no  monopoly  in  the 
artide  or  in  the  name. 
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Court  of  Appeal.      Powbll  v,  Bibminoham  Vinegae  Breweey  Co.  (LnnrED).      Cottrt  of  Appeal. 


They  referred  to  Linoleum  Manufacturing  Co,  v. 
^otm,  26  W.  E.  463,  7  Ch.  D.  834 ;  Wotherspoon  v. 
Ourrie,  18  W.  E.  662,  942.  L.  E.  5  H.  L.  508.  21 
W.  E.  118 ;  Thompson  v.  Montgomery,  37  W.  E.  637, 
[1891]  A.  C.  217,  39  W.  E.  235  ;  Reddavoay  v.  Banham, 
[1892]  2  Q.  B.  639,  41  W.  E.  Dig.  253. 

Chraham  Hastings,  Q.G.,  J,  Cutler t  and  Hampaon, 
for  the  respondents. — ^The  defendants,  by  their  way 
of  patting  their  sauoe  on  the  market,  intend  to  pass 
it  off  or  enable  others  to  pass  it  off  as  the  plaintiffs*. 
Beddaway  y.  Banham  will  not  stand,  but  at  any  rate 
it  turned  on  the  defendant's  st»itement  being  true. 
Here  the  defendants'  statement  is  not  true.  They 
cannot  go  further  than  saying  that  their  sauce 
is  a  "  wonderful  match." 

They  referred  to  Braham  ▼.  Bustard,  11  W.  E.  1061, 
1  H.  &  M.  447,  and  Grezier  y.  Autran,  13  Pat.  Eep.  1. 


Buckley,  Q.C,  replied. 


Our,  adv,  vuit. 


LnfBLEY,  L.  J.— -This  is  an  appeal  by  the  defendants 
from  an  injunction  restraining  them  from  selling  a 
sauce  made  by  them  under  the  name  of  '*  Yorkshire 
Eelish  "  without  better  distinguishing  it  from  sauce 
of  the  same  name  sold  by  the  pluntiffB.  A  full 
report  of  the  case  and  a  careful  and  accurate  sum- 
mary of  the  CYidence  will  be  found  in  12  Pat.  Eep., 
p.  496.  The  plaintiffiB  do  not  complain  of  the  m- 
fringement  of  any  registered  trade-mark.  They  rely 
exdusively  on  their  common  law  right  to  prevent 
other  people  from  making  and  selling  goods  which 
can  be  and  are  passed  off  and  mistaken  for  goods 
made  by  them  under  the  name  of  *'Torkihire 
Belish."  The  case  is  one  of  very  Rreat  importance, 
not  only  to  the  parties  concerned,  but  to  traders  and 
the  public  genenJly. 

I  will  state  what  I  conceive  to  be  the  law  applicable 
to  such  cases  generally,  and  I  will  then  consider  the 
facts  of  this  case  in  particular.  Before  there  was  any 
legislation  on  the  subject  of  trade-marks  it  was  weU 
settled  that  when  anyone  adopted  a  mark  so  closely 
resembling  the  trade-mark  of  the  phuntiff  as  to  be 
likely  to  be  mistaken  for  it  the  plamtiff  was  entitled 
to  iniunotion  to  restrain  the  use  of  such  mark. 
Fraua  on  the  public  to  the  detriment  of  the  plaintiff 
was  the  foundation  of  the  right  to  damages  at 
common  law  (per  Lord  Blackburn  in  Singer  Manu- 
facturing  Co,  v.  Loog,  29  W.  E.  699,  8  App.  Cas.  15, 
but  as  long  ago  as  1833  it  was  decided  in  Millington  v. 
I'ox,  3  M^.  and  Cr.  338,  that  intentional  deceit  was  not 
essential  to  warrant  the  court  in  granting  an  in- 
junction. The  court  will  interfere  to  protect  a  plain- 
tiff if  ordinary  or  unwary  purchasers  are  likely  to  be 
misled  and  to  mistake  the  defendant's  goods  for  the 
plaintiff's.  Nothing  can  be  more  emphatic  on  this  point 
than  Lord  Cairns*  judgment  in  Singer  Manufacturing 
Co.  V.  Wilson,  26  W.  E.  664,  3  App.  Cas.  376  at  pp.  391 
and  392.  [Hia  lordship  read  the  passage  referred  to, 
and  continued:^  In  cases  of  this  description  the 
probability  of  misleading,  not  experts  or  persons  who 
know  the  real  facts,  but  ordinary  or  unwary  cus- 
tomers is  the  mischief  to  be  g^uarded  against.  This 
point  was  settled  as  long  ago  as  1824  in  Sykes  v.  Sykes, 
3  B.  and  C.  541,  and  has  been  recognized  ever  since. 
See  inter  alia  in  Singer  Manufacturing  Co,  v.  Loog, 
by  Lord  Selbome,  when  commenting  on  the  brass  plate 
at  one  time  used  by  the  defendant  in  that  case.  Persons 
may  be  misled  and  may  mistake  one  class  of  goods 
for  another,  idthough  they  do  not  know  the  names  of 
the  makers  of  either.  A  person  whose  name  is  not 
known  but  whose  mark  is  imitated  is  just  as  much 
injured  in  his  trade  as  if  his  name  were  known  as  well 
as  his  mark.  His  mark  as  used  by  him  has  given  a 
reputation  to  his  goods.    His  trade  depends  greatly 


on  such  reputation.  His  mark  sells  his  goods.  A 
rival  who  imitates  his  mark  can  hardly  help  deceiving 
buyers  and  injuring  him ;   and  for  such  injury,  if 

!>roved,  he  can  obtain  redress.  Siegert  v.  Findlater 
the  Angostura  Bitters  case),  26  W.  E.  459,  7  Ch.  D. 
SOI,  illustrates  this,  see  at  p.  807.  But  it  must 
never  be  forgotten  that  a  trade-mark  only  confers  on 
the  x>erson  whose  mark  it  is  a  right  to  say,  "  Do  not 
imitate  my  mark  in  connection  with  goods  like  mine 
so  that  yours  may  be  mistaken  for  mine."  There  is 
no  exclusive  rie^ht  to  the  mark  except  in  connection 
with  such  goods  and  to  prevent  deception  or  mistake. 
Still  less  does  a  trade-mark  confer  any  exclusive 
right  to  make  or  sell  the  kind  of  goods  denoted  by 
the  mark.  Unless  a  person  has  a  patent  for  his  goods, 
similar  goods  may  be  made  and  sold  by  anyone; 
and  they  may  be  better  or  worse,  dearer  or  cheaper, 
than  those  denoted  by  the  mark.  The  mark  is  only 
a  protection  against  mistakes  in  taking  one  person's 
goods  for  another's,  and  the  right  conferred  by  a 
trade-mark  is  only  to  prevent  its  use  if  its  use  deceives 
or  misleads,  or  is  proved  to  be  calculated  so  to  do. 
The  sense  in  which,  and  in  which  alone,  a  person  en- 
titled to  a  trade-mark  has  a  property  in  it  was  fuUy 
exlained  in  the  Singer  Manufacturing  Co,  v.  Loog,  by 
Lord  Selbome  at  p.  27,  by  Lord  Blackburn  at  pp. 
32,  33,  and  37,  and  by  Lord  Watson  at  pp.  38  and  39. 

IEQs  lordship  read  these  passages,  and  continued : — ] 
i^redsely  the  same  principles  are  applicable  to  the  use 
of  words  as  to  the  use  of  marks  for  the  designation 
of  particular  goods.  This  is  shown  by  such  cases 
as  the  Angostura  Bitters  case,  the  Glenfteld  Starch 
case,  the  Stone  Ale  case,  the  Eoocelsior  White  Soft 
Soap  case,  Braham  v.  Bustard,  Seixo  v.  Provezende, 
14  W.  E.  357,  1  Ch.  App.  192.  But  the  exclu- 
sive right  to  the  use  of  words  is  much  more  bur- 
densome to  other  people  than  the  exclusive  right 
to  the  use  of  a  mark.  A  person  who  designs  or 
adopts  a  mark  to  denote  his  goods  imposes  no  im- 
reasonable  burden  on  rivals  in  trade  by  forbidding 
them  from  usine  the  same  mark  to  denote  similar 
goods  if  the  pubhc  are  thereby  misled.  But  to  mono- 
polize the  use  of  words  imposes  a  much  more  serious 
burden.  Consequently  limits  have  been  put  to  the 
right  to  complain  of  the  use  of  words  ^i^ch  have 
not  been  put  to  the  right  to  complain  of  the  use  of 
marks.  For  example,  if  a  man  uses  his  own  name  to 
denote  his  own  goods,  it  would  be  intolerable  to  con- 
fer upon  him  the  right  to  prevent  other  people  of  the 
same  name  from  honestly  using  their  own  name  to 
denote  their  own  goods,  even  although  they  might 
be  of  the  same  kind  as  his  and  be  unmsting^uishable 
from  them :  Burgess  v.  Burgess,  3  De  G.  M.  &  G. 
896;  Turton  v.  TurUm,  38  W.  E.  22.  42  Ch.  D.  128. 
Again,  if  a  person  uses  words  which  simply  describe 
the  kind  of  goods  he  makes  or  sells — e,g,,  leather 
boots — ^it  would  be  intolerable  to  confer  upon  him 
the  right  to  prevent  other  persons  from  honestly 
using  the  same  words  to  describe  what  they  make  or 
sell.  Although,  however,  a  person  by  using  his  own 
name  or  a  merely  descriptive  word  to  denote  a  par- 
ticular article  cannot  prevent  other  bond  Hde  traders 
of  the  same  name  from  using  it,  or  prevent  other  (on^ 
fide  traders  making  or  selling  ^e  same  sort  of  goods 
from  using  the  same  descriptive  word,  yet,  even  in 
such  a  case,  if  the  descriptive  name  is  proved  to 
mean  the  goods  of  the  plaintiff,  and  if  deception  is 
also  proved,  a  person  may  be  restrained  from  using 
such  name  or  word  without  taking  such  steps  as 
will  render  mistakes  unlikely  to  occur.  The  follow- 
ing are  well-known  instances :  Holloivay  v.  Hollovoay^ 
13  Beav.  209 ;  Seixo  v,  Provezende,  Wotherspoon  v. 
Currie  {Olenfidd  Starch);  Siegert  v.  Findlater  {An^ 
gostwra  Bitters);  Thompson  v.  Montgomery  (Ston^ 
Ale),    The  leading  case  on  this  point  is  Beddaway  v , 
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Banham,  ante,  p.  638,  [1896]  A.  C.  199.  In  that 
case  the  plaintiffiB  had  made  and  sold  camel's  hair 
belting ;  the  defendants  also  made  and  sold  camel's 
hair  belting.  Both  beltings  were  really  made  of 
camel's  hair.  But  it  was  proved  that  in  the  trade 
camel's  hair  belting  meant  camel's  hair  belting  of 
the  plaintiffis'  manofactore,  and  that  the  defen- 
dant^ goods  were,  in  fact,  sold  for  the  plaintifiTs. 
The  Court  of  Appeal  held  that  the  plaintiff  was  not 
entitled  to  an]  injunction,  43  W.  E.  294,  [1895]  1  Q. 
B.  286 ;  but  the  House  of  Lords  took  a  different  view. 
Lord  Hersohell  said :  '*  The  name  of  a  person,  or 
words  forming  part  of  the  common  stock  of  language, 
may  become  so  far  associated  with  the  goods  of  a 
particular  maker  that  it  is  capable  of  proof  that  the 
use  of  them  by  themselves  without  explanation  or 
qualification  by  another  manufacturer  would  deceive 
a  purchaser  into  the  belief  that  he  was  getting  the 
goods  of  A.  when  he  was  really  getting  the  goods  of 
B.  In  a  case  of  this  description  the  mere  proof  by 
the  plaintiff  that  the  defendant  was  usine  a  name, 
wora,  or  device  which  he  had  adopted  to  distinguish 
his  ffoods  would  not  entitle  him  to  any  relief.  He 
could  only  obtain  it  by  proving  further  that  the 
defendant  was  using  it  under  such  circumstances  or 
in  such  manner  as  to  put  off  his  goods  as  the  goods  of 
the  plaintiff.  If  he  could  succeed  in  proving  this,  I 
think  he  would,  on  well  established  principles,  be 
entitled  to  an  injunction.  In  my  opinion,  the 
doctrine  on  which  the  judgment  of  the  Court  of 
Appeal  was  based — that  where  a  manufacturer  has 
used  as  his  trade-mark  a  descriptive  word  he  is  never 
entitled  to  relief  against  a  person  who  so  uses  it  as 
to  induce  in  purchasers  the  belief  that  they  are 
the  goods  of  the  manufacturer  who  has  therefore 
employed  it  as  his  trade-mark — is  not  supported  by 
authority,  and  cannot  be  defended  on  pnnciple.  I 
am  unable  to  see  why  a  man  should  be  allowed  in 
this  way,  more  than  in  any  other,  to  deceive 
purchasers  into  the  belief  that  they  are  getting  what 
they  are  not,  and  thus  to  filch  the  business  of  a 
rival."  And  again  Lord  Herschell  said:  **  What 
right,  it  was  asked,  can  an  individual  have  to  restrain 
another  from  using  a  common  English  word  because 
he  has  chosen  to  employ  it  as  his  trade-mark?  I 
answer,  he  has  no  sudi  right ;  but  he  has  a  right  to 
insist  that  it  shall  not  be  used  without  any  explana- 
tion or  qualification  if  such  a  use  would  be  an  instru- 
ment of  fraud."  Lord  Macnaghten  said:  **The 
appellants  concede — they  cannot  indeed  any  longer 
dispute — that  everyboay  who  makes  belting  of 
camel  hair  is  entitled  to  describe  his  belting 
as  cameUhair  belting,  provided  he  does  so  fairly. 
But  they  contend,  and  I  think  with  reason, 
that  neither  Banham  nor  anvbody  else  is 
entitled  to  steal  Beddaway's  trade  under  colour 
of  imparting  accurate,  and  possibly  interesting, 
information.  Practically  the  only  difference  which  the 
unexpected  turn  in  the  evidence  has  made  is  this 
— the  case  now  comes  under  the  second  branch  of  the 
proposition  laid  down  by  James,  L.J.,  in  a  passage 
cited  from  Singer  Manufacturing  Co,  v.  Loog,  If 
camel-hair  beltmg  had  kept  its  place  as  a  fanciful  term, 
it  would  have  fidlen  under  the  first.  The  learned 
counsel  for  the  respondents  maintained  that  the 
expression  *  camd-hair  belting '  used  by  Banham 
was  *  the  simple  truth.'  Their  proposition  was  that 
'  where  a  man  is  simply  telling  the  truth  as  to  the 
way  in  which  his  goods  are  made,  or  as  to  the 
materials  of  which  they  are  composed,  he  cannot  be 
held  liable  for  mistakes  which  the  public  may  make.' 
That  seems  to  me  to  be  rather  begg^g  the  question. 
Can  it  be  said  that  the  description  *  camel-hair  belt- 
ing '  as  used  by  Banham  is  the  simple  truth  P  I  will 
not  call  it  an  abuse  of  IjUQguage  to    say    so,   but 


certainly  it  is  not  altogether  a  happy  expression. 
The  whole  merit  of  that  description,  its  one  virtoe  for 
Banham's  purposes,  lies  in  its  dnplidty.  It  means 
two  things.  At  Banham's  works,  where  it  eaonot 
mean  Beddaway's  belting,  it  may  be  oonstnted  to 
mean  belting  made  of  camel's  hair ;  abroad,  to  the 
C^eiman  manufacturer,  to  the  Bombay  mill-ownw,  to 
the  np-country  native,  it  must  mean  Beddaway's 
belting;  it  can  mean  nothing  else.  I  ventsre  to 
think  that  a  statement  whi(di  is  literally  tme,  but 
which  is  intended  to  convey  a  false  impression,  has 
something  of  a  faulty  ring  about  it ;  it  is  not  sterling 
coin;  it  has  no  right  to  the  genuine  stamp  and 
impress  of  truth."  Again,  if  a  person  makes  or  sells 
an  article  and  calls  it  by  a  particular  name,  the  use 
of  that  particular  name  by  others  for  the  same  sort  of 
goods  is  not  neoessarily  an  infringement  of  his  rights, 
even  if  the  name  is  not  obviously  descriptive.  If  the 
article  is  a  patented  article,  sold  by  the  patentee 
under  the  name  in  question,  then  when  the  patent 
expires  anyone  is  at  liberty  to  make  and  sell  the 
article  and  to  sell  it  under  the  name  by  which  it  has 
become  known  in  the  market ;  and  if  nothing  more 
is  done,  the  patentee  has  no  redress.  This  was 
decided  in  dheavin  v.  Walker,  5  Ch.  D.  850,  2o 
W.  B.  Dig.  294,  and  Linoleum  Manufacturing  Co.  v. 
Nairn,  26  W.  B.  463,  7  Ch.  D.  834.  Again,  if  a 
person  makes  an  article  not  patented  and  gives  it  a 
certain  name  by  which  the  article  comes  to  be  known 
in  the  market,  any  one  who  can  make  the  8<ime 
kind  of  article  can  call  it  by  the  name  by 
which  it  is  known,  if  he  can  in  fact  do  so  with- 
out passing  off  his  goods  for  those  of  the  original 
makers;  see  Siegert  v.  Findlater  (the  Anoostura  Bitten 
case) ;  and  Leonard  v.  Ellis't  Trade-Mark.  32  W.  R. 
530,  26  Ch.  D.  288  (the  Valvoline  oeue).  But  no  case 
has  yet  decided  tiiat  the  name  of  an  article,  whether 
patented  or  unpatented,  can  be  used  in  such  a  way  as 
to  pass  off  his  g^oods  for  those  made  by  another.  In 
Cheavin  v.  Walker,  in  the  Linoleum  case,  and  in  the 
Valvoline  case  there  was  no  deception,  and  no  injunc- 
tion was  granted.  In  the  Angotiura  Bitters  ca^e  thore 
was  deception,  and  an  injunction  was  granted ;  and 
although  there  the  defendant's  bitto^s  differed  from 
the  plaintiff's,  this  only  made  the  deception  easier  of 
proof.  Braham  v.  Bustard  (the  ExceUior  White  Soft 
Soap  case)  is  another  illustration  of  the  same  principle. 
So  is  the  CameUHair  Belting  case  already  referred  to. 
There  is  another  way  in  which  a  name  originally  a 
good  trade  name  may  lose  its  oharaoter  and  become 
publici  juris — i.e.,  where  the  first  person  using  the 
name  does  not  claim  the  right  to  prevent  others  from 
using  it,  and  allows  other  persons  to  use  it  withoiit 
complaint.  The  name  then  oomes  to  denote  the 
article  and  nothing  more ;  the  name  beoomea  publici 
juris,  and  anyone  who  is  at  liber^  to  maie  the 
article  can  call  it  by  the  name  by  which  it  is  usually 
known.  Ford  v.  Foster,  20  W.  B.  311,  818,  L.  B. 
7  Ch.  App.  611,  is  the  leading  authority  on  this 
head.  No  name,  however,  can  become  puHici  juris 
in  this  way  so  long  as  the  person  originally  entitled 
to  the  use  of  the  name  asserts  his  rights  in  that 
respect.  Moreover,  it  is  for  those  who  assert  that  a 
trade  name  has  become  publici  juris  to  prove  it  (per 
Lord  Cairns  in  Singer  Manufacturing  Uo,  y.  WHsom, 
A  more  difficult  case  arises  where  a  man  has  long 
been  the  sole  maker  of  a  particular  kind  of  artiole 
which  he  has  always  called  b^  some  name  by  whiob 
his  goods  are  known,  by  which,  in  ^t,  they  are 
usu^y  called  by  ordinary  buyers.  A  rival  trader 
cannot,  of  course,  adopt  the  trade  name  and  make  up 
his  own  articles  so  as  to  make  them  look  like  or  pass 
for  the  other's.  But  if  he  can  avoid  doing  this  usee 
is  no  law  to  prevent  him  from  making  and  selling 
goods  of  the  same  sort    as  the  other's,  nor  froa 
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calling  them  by  the  name  by  which  alone  they  are 
known  in  the  market  If  it  be  impossible  profitably  to 
use  the  old  name  and  at  the  same  time  so  to  distinguish 
the  two  classes  of  goods  as  to  prevent  the  rival  goods 
from  being  mistaken  for  others,  what  is  to  be  done  ?  Is 
the  name  to  be  protected  and  rivalry  prevented,  or  is 
the  rival  to  be  at  liberty  to  use  the  name  and  destroy 
the  trade  of  tihe  old  trader?  Both  principle  and 
authority  clearly  appear  to  be  in  favour  of  the  old 
trader,  if  he  can  prove  that  the  name  denotes  his 
goods  and  that  his  rival's  are  in  fact  mistaken  for  his. 
The  Excehior  White  Soft  Soap  case  and  the  Angostura 
Bitters  case  go  far  to  show  this.  In  the  Stone  Ale 
case  the  difficulty  to  which  I  am  alluding  was  com- 
mented on  by  several  of  the  Lords.  It  was  there 
decided  that  a  brewer  at  Stone,  who  had  long  called 
his  ale  **  Stone  Ale,"  was  entitled  to  protection 
against  a  rival  who  also  brewed  ale  at  Stone  and 
called  it  "  Stone  Ale."  Whatever  doubt  there  might 
have  been  on  this  matter  is  now  removed  by  the 
decision  of  the  House  of  Lords  in  Reddaway  v.  Ban- 
ham,  to  which  I  have  already  referred,  for  it  was 
admitted  there  that  camel's  hair  belting  truly 
described  the  furtides  so  called.  This  decision  settles 
the  question  I  am  considering  in  fovour  of  the  old 
trader,  if  he  can  succeed  in  proving  his  case,  which, 
however,  may  often  be  very  difficult  for  him  to  do. 
This  doctrine,  however,  is  said  to  lead  to  this  curious 
result — ^viz.,  that  an  inventor  of  an  unpatented 
article,  to  which  he  ffives  a  name,  may  oe  able 
practically  to  enjoy  a  longer  monopoly  in  the  name 
than  an  inventor  of  a  patented  artide.  But  there  is 
nothing  anomalous  in  this.  If  a  man  has  a  secret 
invention  by  which  he  can  make  an  article  better  or 
cheaper  than  other  people,  he  practically  has  a  mono- 
poly in  that  artide  untd  his  secret  is  discovered,  or 
someone  dse  can  make  a  better  or  cheaper  artide. 
There  is  no  limit  to  the  duration  of  this  monopoly. 
As  regards  name,  when  his  secret  is  discovered  he 
is  in  the  same  position  as  a  patentee  whose  patent  has 
expired.  In  both  cases  the  artide  can  be  made  and 
sold  under  the  name  by  which  it  is  known ;  but  in 
neither  case  can  such  use  be  made  of  it  as  to  enable  a 
rival  to  pass  off  his  goods  as  those  of  the  original 
maker.  If  the  use  of  the  name  alone  renders  this 
unavoidable,  the  name  I  apprehend  must  not  be 
used. 

Having  now  endeavoured  to  explain  the  prindple 
applioable  to  the  present  case,  I  pass  to  the  evidence 
adduoed  in  it.  For  thirty*five  years  or  more  the 
plaintiffs  have  made  and  sold  a  sauce  which  they  have 
called  **  Yorkshire  BeUsh."  This  term  does  not 
describe  the  nature  of  the  sauce ;  the  words  convey 
no  information  whatever  of  its  make  or  qualities. 
*'  Yorkshire  Kdish  "  is  a  non-descriptive  trade  name, 
and  it  is  very  important  to  bear  tms  in  mind.  The 
composition  of  the  sauce  and  the  mode  of  making  it 
are  known  only  to  the  plaintiffis  and  their  workpeople, 
perhaps  not  even  to  any  one  workman.  '*  Yorkshire 
Belish"  has  alvroys  been  sold  by  the  plaintiffs  in 
ordinary  round  glass  bottles  of  three  or  four  sizes,  on 
which  blue  and  red  labels  have  been  fastened.  The 
names  of  the  plaintiffs  have  always  been  on  these 
labels,  and  the  words  ''  YorkaAiire  Belish  "  have  been 
conspiouously  printed  on  the  labels  in  a  curve.  The 
words  "Yorkdiire  Bcdish"  are  also  impressed  into 
the  fflass  of  the  bottles  in  which  the  sauce  is  sold. 
The  bottles  are  sold  in  wrappers  made  of  white  paper, 
on  which  *'  Yorkshire  BeHsh "  is  printed  in  large 
letters.  The  plaintiffiB'  trade  in  <*  Yorkshire  Belish  " 
is  Tery  large,  and  is  said  to  be  very  profitable.  They 
liaTe  spent  some  £400,000  during  the  last  thirty  years 
in  advertising  it,  but  whether  alone  or  with  other 
artioles  made  by  the  plaintiffs  I  do  not  know,  nor  is 
it  material.    They  have  more  than  one  trade-mark — 


viz.,  the  label  to  which  I  have  alluded,  and  a  drawing 
of  an  old-fashioned  round  blue  china  plate,  which  is 
also  impressed  on  the  labd.     Some  vears  ago  the 
pliuntiflis  reffistered  the  words  *'  Yorkshire  Belish  "  as 
an  old  trade-mark  of  their  own;  but  after  a  long 
litigation   with   the   defendants   these    words  were 
expunged  from    the   register  on  the  ground  that, 
although  the  plaintiffiB   had  long  called  their  sauce 
by  that  name,  the  name  alone  had  not  been  used  by 
the  plaintiffs  to  denote  their  goods  (41  W.  B.  627, 
[1893]   2  Ch.   388,    [1894]    A.   C.   8).      The  words 
**Yoricshire  Belish"  are  not  therefore,   per   se,    a* 
registered  trade-mark.     They  remain,  however,    as 
they  always  have  been,  the  most  conspicuous  and 
important  words  on  the  plaintiffs'  labels  and  wrappers. 
The  plaintiffs  have  invariably  taken  proceedings  to 
prevent  other  persons  from  using  the  words  **  York- 
shire Belish  "  to  denote  any  sauce  made  by  them,  and 
the  plaintiffs  have  hitherto  succeeded  in  preventing 
other  people  from    using    that    name.      The    term 
*'  Yorkshire  Belish  "  cannot  therefore  be  said  to  have 
yet  become  publici  juris  within  the  meaning  of  that 
expression  as  applied  to  trade  names,  and  explained  in 
F<n^  V.  Foster,    The  evidence  plainly  shows  the  value 
to  the  plaintiffs  of  the  name  of  "  Yorkshire  BeUsh." 
llie  name  not  only  denotes  a  particular  kind  of  sauce, 
but  it  denotes  the  sauce  whidi  the  plaintiffs  and 
they  alone  have  hitherto  made.    Those  persons  who 
are  in  the  trade  or  who  read  all  that  is  on  the  labels 
know  that  "  Yorkshire  Belish "  is  the  sauce  made  by 
the  plaintiffis  for  which  they  are  famous.     At  the 
same  time  it  is  true  that  great  numbers  of  ordinary 
retail  buyers  are  guided  by  the  words  **  Yorkshire 
Belish  " ;  such  persons  do  not  attend  to  anythme  cdse 
on  the  labels.    So  long  as  *' Yorkshire  Belish^'  are 
the  conspicuous  words,  an  alteration  in  the  labd  does 
not  attract  the  attention  of  the  great  majority  of 
buyers,  or  give  rise  to  any  suspidon  that  the  sauce 
with  the  altered  labd  is  not  the  same  or  does  not  come 
from  the  same  maker  as  that  which  they  are  accus- 
tomed to  buy  or  have  been  told  to  ask  for.    The 
evidence  on  ttiis  point  is  very  strong ;  so  strong  that 
I  doubt  the  possibility  of  anyone  putting  sauce  in 
ordinary  round  glass  sauce  bottles  wiUi  '*  Yorkshire 
Belish "  conspicuous  upon  them  without  mideading 
the  public  and  serioudv  iojuring  the  plaintiffs.    What 
might  happen  if  a  rival  maker  of  **  Yorkshire  Belish  " 
sold  it  in  bottles  unlike  ordinary  glass  sauce  bottles, 
or  in  some  other  vessel  wholly  unl^e  the  bottles  used 
by  the  plaintiffs,  or  at  prices  so  dissimilar  as  to  attract 
attention,  there  is  no  evidence  to  show.    Perhaps  it 
would  not  be  worth  anybody's  while  to  attempt  to 
create  a  trade  in  "Yorkshire  Belish"  under  such 
conditions.     The  defendants  having   succeeded    in 
removing  from  the  register  the  words  '*  Yorkshire 
Belish  "  as  a  separate  trade-mark,  have  determined  to 
try  and  make  a  sauce  like  '*  l^orkshire  Belish  "  and  to 
sell  it  under  that  name.    They  have  succeeded  in 
making  a  sauce  so  like  in  appearance,  taste,  and  smell 
to  the  plaint^s'  sauce  that  it  is  difiicult  to  distin- 
guish the  one  from  the  other.     But  still  the  defen- 
dants have  not  discovered  the  plaintiffs'  secret,  and 
the  sauce  made  by  the  defendants  is  not  the  same  as 
that  sold  by  the  plaintiffis ;  it  is  not  made  from  their 
redpe ;  and  it  is  not  in  all  respects  like  the  plain- 
tiffs' sauce.    The  defendants  have  taken  care  not  to 
imitate  the  plaintiffis'  label  nor  their  trade-mark  of  a 
plate.     Moreover,    the   defendants  print   their  own 
names  in  conspicuous  letters  on  their  own  label,  and 
they  now  sell  thdr  own  sauce  in  pink,  and  not  white, 
wrappers.    They  have  a  round  gdt  disc  instead  of  a 
rouna  blue  plate.    In  short,  when  both  the  plaintiffs' 
and  the  defendants'  sauces  are  looked  at  as  they  are 
sold,  the  differences  between  the  two  are  apparent 
enough  to  anyoi^e  whose  attention  is  drawn  to  them. 
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Bat  the  resemblances  are  as  conspicaous  as  the  difPer- 
enoes.  The  round  disc  used  by  the  defendants  is  a  sub- 
stitute for  the  plainti£Ps'  round  plate.  The  bottles 
themselves  are  alike  in  shape,  size,  and  appearance, 
and  the  words  **  Yorkshire  Belish "  are  impressed 
into  the  glass.  The  prices  at  which  the  defendants 
sell  to  grocers  are  lower  than  the  plaintifb'  price, 
but  the  price  paid  by  the  customers  to  retail  grocers 
is  the  same — viz,,  ^d,  for  the  small  botiJes.  But, 
above  all,  the  words  **  Yorkshire  Belish  "  are  as  con- 
spicuous on  the  defendants'  bottles  as  on  the  plaintiffs*, 
^e  consequence  is  that,  notwithstanding  tLe  differ- 
ences to  which  I  have  alluded,  the  evidence  proves 
that  the  defendants'  sauce  can  be,  and  in  fact  is, 
easily  mistaken  by  ordinary  buyers  for  the  sauce 
which  the  plaintiffis  have  long  made  and  sold,  and 
still  make  and  sell,  under  the  name  of  *'  Yorkshire 
Belish."  This  fact  is  undeniable.  I  pass  over  the 
defendants'  price  lists  and  show  cards,  for,  although 
they  are  of  considerable  importance,  there  is  other 
evidence  far  stronger  which  proves  the  statement  I 
have  made.  [His  lordship  referred  to  the  evidence, 
and  continued: — ]  I  cannot,  therefore,  say  that  the 
differences  between  the  bottles  as  sold  are  sufficient 
to  prevent  mistakes.  They  do  not.  What  is  the 
legiu  consequence?  It  follows  from  what  I  have 
stated  in  the  earlier  part  of  my  judgment  that  the 
plaintiffis  are  entitled  to  be  protected.  The  case 
falls  within  the  principles  acted  upon  in  the  Glenfidd 
Starch  case,  the  Excelsior  White  Soft  Soap  ccwe,  Seixo 
V.  Provezendct  Angostura  Bitters  case,  and  the  Stone  Ale 
case  and  Reddaway  v.  Banham  in  the  House  of  Lords. 
In  most,  if  not  in  all,  of  these  cases  the  defendants 
took  care  to  put  their  own  names  on  tibie  goods  they 
sold.  So  did  the  defendants  in  the  Singer  Manufac- 
turing Co,  V.  Loog,  on  the  brass  plate  which  they  were 
restrained  from  using.  Great  reliance  was  placed  by 
Mr.  Moulton  on  what  Fry,  L.J.,  said  in  the  Angos- 
tura Bitters  case,  Siegert  v.  Findlater ;  but  the  learned 
judge  was  there  considering  whether  the  defendant 
could  be  restained  from  using  those  words  absolutely, 
and  he  came  to  the  conclusion  that  he  could  not. 
This  was  quite  right ;  for  to  have  granted  an  injunc-* 
tion  to  restrain  the  use  of  those  words  simply 
would  have  been  to  go  too  far.  In  that  very 
case,  however,  an  injunction  was  granted,  as  alr^Etdy 
stated. 

The  defendants  say  that  thev  do  not  want  to  pass 
their  goods  off  for  the  plaintifira' ;  but  they  do  in  fact 
cause  them  to  be  so  passed  off,  and,  although  I  have 
no  doubt  the  defendants  do  not  want  to  transgress 
the  law,  yet  they  do  want  to  trade  on  a  reputation 
which  does  not  belong  to  them  and  which  has  been 
earned  bv  and  belongs  to  the  plaintiffis.    This  is,  to 
say  the  least,  very  unfair.    It  follows  from  what  I 
have  said  in  the  earlier  part  of  the  judgment  that  the 
plaintiffs  are  entitled  to  be  protected  horn  what  the 
defendants  are  doing.    Stirling,  J.,  has  so  decided, 
and  has  granted  an  injunction  which  is,  in  effect,  an 
injunction  not  to  restrain  the  defendants  from  selling 
their    sauce    as    '* Yorkshire   Belish"  without   any 
qualification,  but  to  restrain  them  from   doing   so 
without  better  distinguishing  their  sauce  from   the 
sauce   made  and  sold  by   the  plaintiffs.      For   the 
reasons  I  have  already  given,  my  opinion  is  that  the 
judgment  appealed  from  is  right,  and  that  the  appeal 
must  be  dismissed  with  costs.    I  do  not  shrink  from 
the    conclusion    that    the    defendants    may   find   it 
practically  impossible  profitably  to  compete  with  the 
plaintiffs  in  their  trade.     I  do  not  see  the  injustice 
of  such  a  conclusion,  nor  do  I  see  that  the  public  will 
greatly,  if  at  all,  suffer  by  it.     After  all,  the  defen- 
aants'  sauce  is  not  what  has  hitherto  been  known  as 
"  Yorkshire  Belish,"  although  the  defendants  do  all 
they  think  they  safely  can  to  lead  people  to  suppose 


it  is.  The  defendants  can  make  and  sell  their  sauoe 
as  much  as  they  please ;  they  may  even  sell  it  under 
the  name  of  "  Yorkshire  Belish,"  if  they  can  do  so 
without  misleading  buyers  and  so  injuring  the  plain- 
tiffis. If  that  is  done,  the  plaintiffs  may  lose  their 
trade,  but  no  right  of  theirs  will  be  infnn|;ed.  But 
if  it  is  impossible  to  comply  with  such  conditions  and 
yet  profitably  compete  with  the  plaintiffs  (as  probably 
it  is),  the  defendants  must  drop  the  name.  Such  a 
possible  result  was  distinctly  pointed  out  by  Bowen, 
L.J.,  and  by  myself  when  this  case  was  formerly 
before  the  court:  41  W.  B.  627,  [1893]  2  Ch.  388,  at 
p.  401.  The  defendants  have  had  full  warning  of  the 
difficulties  in  their  way  and  of  the  risk  they  would 
run  if  they  attempted  to  do  what  they  have  in  fact 
done.  They  have  deliberately  tried  an  experiment, 
and  it  has  failed. 

Kay,  L.J. — ^The  defendants  appeal  from  a  judg- 
ment granting  a  perpetual  injunction  to  restrain 
them  **  from  using  the  words  *  Yorkshire  Belish,'  as 
descriptive  of  or  in  connection  with  any  sauce  or 
relish  manufactured  by  them,  or  sauce  or  relish  (not 
being  of  the  plaintiff's  manufacture)  sold,  or  offered 
for  sale  by  them,  without  clearly  distinguishing  such 
sauce  or  relish  from  the  sauce  or  relish  of  the  plain- 
tiff," and  an  account  of  profits  and  costs. 

The  law  relating  to  this  subject  may  be  stated  in  a 
few  propositions :  (1)  It  is  unlawful  for  a  trader  to 
pass  off  his  goods  as  the  g^oods  of  another.     (2)  Even 
if    this  is  done  innocently  it  will   be    restrained : 
MilHngton  v.  Fox,    (3)  A  fortiori  if  done  designedly, 
for  that  is  a  fraud.      (4)  Although  the  &tst  pur- 
chaser is  not  deceived,  if  the  article  is  so  delivered 
to  him  as  to  be  calculated  to  deceive  a  purchaser 
from  him,  that  is  illegal:   Sykes  v.  Sykes,    (5)  One 
apparent  exception  is  that  where  a  man   has  been 
describing  his  goods  by  his  own  name  another  man 
having  the  same  name  cannot  be   prevented  from 
using  it,  though  this  may  have  the  effect  of  deceiving 
purchasers :  Burgess  v.  Burgess  and  TurUm  v.  Turton, 
(6)  But  this  exception  does  not  go  far.    A  man  may 
so  use  his  own  name  as  to  infringe  the  rules  of  law. 
**Iti8  a  question  of  evidence  in  each  case  whether 
there  is  false  representation  or  not,"  per  Turner,  L^., 
in  Burgess  v.  Burgess,  3  D.  M.  &  G.  at  p.  905.     So  he 
may  be  restrained  if  he  associates  another  man  with 
him,  so  that  under  their  joint  names  he  may  pass 
off  goods  as  the  goods  of  another  firm :    Croft  ▼. 
Day,  7  Beav.  84;    Clayton  v.  Day,  26  Solicitors* 
Journal  43 ;     Melachrino  v.    Mdachrino    Egyptian 
Cigarette  Co,,  4  Pat.  Bep.  215.     (7)  Another  apparent 
exception  is  where  a  man  has  under  a  patent  had  a 
monopoly  for  fourteen  years,  and.has  given  the  article 
a  descriptive  name,  he  cannot  when  the  patent  has 
expired  prevent  another  from  selling  it  under  that 
name :  Young  v.  Macrae,  9  Jur.  K.  S.  322,  11  W.  B. 
Ch.   Dig.   Ill ;    Linoleum  Co,  v.  Nairn,     (8)  I  am 
not  sure  that   this   would  be  so   if   the  name  so 
used   were   the  name  of  the  patentee,   or  evm  a 
purely    fanciful   name    not    descriptive.      (9)   Cer^ 
tainlv  where  there  has  not  been  a  patent  and  an 
article  has  been  made  and  sold  under  a  fanciful  name 
not  descriptive,  so  that  the  article  as  made  by  one 
person  has  acquired   reputation    under  that  name, 
another  trader  will  not  be  permitted  to  use  the  name 
for  a  similar  article  made  by  him  :  BraJiam  y.  Bustard^ 
Cochrane  v.  Macknish  &  Son  (February  29,  1896,  aee 
Times  March  2,  1896^.    (10)  To  this  last  propositioo 
there  is  again  a  limitation.    If  the  first  maJcer  hat 
slept  upon  his  rights  and  allowed  the  name  to  be 
used  by  others  until  it  has  become  pubUd  juris,  the 
court  will  not  interfere.    Many  of  these  rules  of  law 
and  exceptions  have  been  referred  to  in  the  piownt 
case,  and  the  question  is  whether  it  oomes  within  the 
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ralee  which  give  protection,  or  within  some  one  of  the 
exoeptione.     [His  lordship  stated  the  facts  relating  to 
the  plaintifTs  sauce  and  to  the  defendants'  use  of  the 
words ''Yorkshire  Relish."]    They  (the  defendants) 
had  been  warned,   especially  by  the  judgment   of 
Bowen,  LuJ.  (1893,  2  Ch.  p.  407),  that  there  would 
be  some  risk  in  doing  tms,  Bowen,  L.J.,  saying: 
"In  this  particular   case  it  is  perfectiy  true  that 
'  Torkshire  Belish '  denotes  the  article  which  is  made 
by  and  has  been  made  for  many  years  by  the  appel- 
lant's firm,  and  it  looks  extremely  unlikely  that  any 
person,  even  the  respondents,  could  now  use  the  term 
*  Yorkshire  Belish '  without  running  great  risks." 
[His  lordship,  after  alluding   to  the  evidence  and 
stating   that    **  the    resemluances    and    differences 
between  the  two  (t.e.,  the  plaintiff's  and  defendants' 
labels)  seem  to  me  to  show  plainly  that  the  defen- 
dants tried  to  make  such  a  general  similarity  between 
their  label    and    the    plaintiff's  as  might  lead  an 
incautious    purchaser    to    suppose,    if    he    noticed 
them  at  all,  that  the  plaintiff  had  made  a  modifi- 
cation of   his   label,"    continued:—]      Counsel   for 
the  defendants    avowed  with  a  candour  that  was 
startling    that     the    defendants'    object    was      to 
obtain  a  share  in  the   trade  in  Yorkshire  Belish. 
What  in  1893  and  1894  was  that  trade  F    It  was  an 
enormous  sale  by  the  plaintiff  alone  of  his  sauce  by 
that  name.     No  one  else  sold  Yorkshire  Belish,  or, 
except  in  the  instances  which  the  plaintiff  put  a  stop 
to,  as  I  have  mentioned,  had  ever  done  so.     There- 
fore to  obtain  a  share  of  that  trade  could  onlv  be  by 
selling  something  which  purchasers  would  believe  to 
be  the  plaintiff's  sauce.     The  learned  judge  in  the 
court  below  seems  to  have  acquitted  the  defendants  of 
any  dishonest  intention.     I  confess  I  come  to  the 
conclusion  that  the  defendants  have  made  a  deliberate, 
careful,  and  elaborate  attempt  to  pass  off  their  sauce 
as  that  of  the  plaintiff,  and  to  reserve  to  themselves 
the  usual  defence  that  no  one  would  be  deceived  who 
laid  the  bottles  side  by  side  and  attentively  studied 
the  labels  on  each.    The  defendants  seem  to  me  to 
have  traded  on  the  well-known  fact  that  the  ordinary 
purchaser  never  does  this.      He  asks   for  an  artide 
like  this  by  the  name  **  Yorkshire  Belish,"  and  pro- 
bably never  notices  the  name  of  the  maker  at  all. 

Mr.  Moulton  argued  that  if  the  defendants'  trading 
was  calculated  to  pass  their  goods  off  as  those  of  the 
plaintiff  they  would  be  restrained  even  if  the  sauces 
were  identical,  and  therefore  it  was  not  material 
whether  they  were  the  same  or  not.  I  altogether  dis- 
agree. If ,  as  I  think,  the  defendants  intended  to  pass 
off  their  sauce  as  that  of  the  plaintiff,  their  conduct 
is  more  inexcusable  seeing  that  the  two  sauces  are  not 
the  same. 

Such  trading  is  in  my  opinion  fraudulent,  and  ought 
to  be  restrained  on  that  ground. 

But,  supposing  there  was  not  such  a  design  as  I 
infer,  oould  the  court,  acting  according  to  its  well- 
settled  rules,  allow  the  defendants  to  continue  to  trade 
in  this  manner? 

The  defendants  argue  that  the  plaintiff  has  no  right 
to  the  exclusive  use  of  the  words  *'  Yorkshire  Belish," 
and  that  to  prevent  the  defendants  from  using  them 
3B  they  are  doing  would  in  effect  be  to  give  the  plain- 
tiff the  exclusive  use  of  those  words.  That  argument 
has  been  answered  in  the  werds  which  I  have  quoted 
from  Bowen,  L. J.'s  judgment. 

In  Montgomery  v.  Thompson  Lord  Herschell  said : 
"  The  respondents  are  entitled  to  ask  that  a  rival 
manufacturer  shall  be  prevented  from  selling  his  ale 
under  such  a  designation  as  to  deceive  the  public  into 
the  belief  that  they  are  obtaining  tiie  ale  of  the 
respondents,  and  he  ought  not  the  less  to  be  restrained 
£rom  doing  so  because  the  practical  effect  of  such 
restraint  may  be  much  the  same  as  if  the  persons 


seeking  the  injunction  had  a  right  of  property  in  a 
particular  name." 

There  is  evidence  in  this  case  that  retail  traders, 
when  asked  for  Yorkshire  Belish  without  more,  do  in 
many  cases — I  think  eleven  instances  are  given — 
supply  the  defendants'  sauce,  and  at  the  same  retail 
price  as  is  given  for  the  plaintiff's.  Moreover,  there 
IS  evidence  that  bond  fide  purchasers  wanting  the 
plaintiff's  sauce  have  been  aeceived,  and  have  dis- 
covered— in  one  instance,  at  least,  from  the  taste — 
that  t^ey  have  received  the  defendants'  sauce  for  the 
plaintiff's.  Without  this  evidence  I  should  have  in- 
fenred  that  what  the  defendants  are  doing  would  be 
calculated  to  deceive.  This  evidence  confirms  that 
view.  Therefore  on  this  ground,  if  there  were  no 
suspicion  of  fraudulent  intention,  tiie  plaintiff  would 
be  entitled  to  an  injunction. 

It  was  argued  that  the  plaintiff  had  nothing  to  do 
with  the  deception  of  the  public.  The  answer  is 
obvious.  Every  person  who,  intending  to  buv  a  bottle 
of  the  plaintiff's  sauce,  gets  instead  a  bottle  of  the 
defendants',  is  a  customer  taken  from  the  plaintiff  by 
this  deceit,  and  if  this  is  extensively  done  the  damage 
to  the  plaintiff's  trade  would  be  serious. 

Then  does  this  case  come  within  any  of  the  excep- 
tions to  the  general  rule?  The  words  '* Yorkshire 
Belish  "  are  not  descriptive  in  any  sense.  They  do 
not  relate  to  the  character  or  quality  or  geographical 
origin  of  the  goods.  Except  that  the  plaintiff  has  a 
manufactory  at  Leeds  which  may  have  suggested  the 
use  of  the  word  **  Yorkshire,"  it  does  not  appear  why 
that  word  was  used  if  not  to  indicate  a  peculiar  sauce 
of  the  plaintiff's  manufacture. 

The  plaintiff  never  had  a  patent  for  this  sauce.  The 
exception  established  in  the  case  of  a  patentee  who 
had  used  a  descriptive  name  which  has  become  the 
name  of  the  patented  article  during  his  monopoly  has 
no  application  here. 

It  was  sought  to  bring  the  case  within  that  class 
where  a  man  has  been  ^owed  to  use  his  own  name 
even  though  the  use  of  it  might  be  calculated  to 
deceive,  and  reference  was  made  to  a  decision  of  the 
Court  of  Appeal  in  Reddaway  v.  Banham,  where  a 
manufacturer  of  belting  for  driving  machinery  com- 
posed partly  of  camel's  hair  mixed  with  other 
materials,  called  his  manufacture  **  camel-hair  belt- 
ing." Another  manufacturer,  who  made  similar 
belting,  adopted  the  same  name,  and  the  court  held 
that  he  was  entitled  to  do  so,  because  by  doing  so 
he  was  telling  the  exact  truth,  his  belting  being  made 
'* substantially"  of  camel's  hair.  One  difficulty  in 
that  case  is  shown  by  the  word  **  substantially." 
*'  Camel-hair  belting  "  was  not  an  accurate  descrip- 
tion of  either  the  pl^tiff's  or  the  defendant's  manu- 
facture. Each  contained  a  proportion  of  camel's  hair, 
but  each  might  quite  as  accurately  have  been  called 
by  the  name  of  any  other  of  the  substances  woven 
into  the  belting,  and  as  the  plaintiff*s  belting  had 
become  known  by  a  name  which  did  not  perfectly 
describe  it,  such  name  might  be  considered  an 
arbitrary  name  which  could  not  well  be  used  by  a 
rival  manufacturer  without  passing  off  his  goods  as 
those  of  the  plaintiff.  The  case  was  appealed  to 
the  House  of  Lords,  and  has  been  reversed,  the 
Lord  Chancellor  holding  that  although  the  name  was 
descriptive  the  use  of  it  enabled  the  defendant,  accord- 
ing to  the  evidence,  to  pass  off  his  manufacture  as 
that  of  the  plaintiffs,  and  that  therefore  an  injunction 
should  be  granted. 

None  of  the  exceptions  to  the  general  rules  of  law  that 
no  one  should  trade  so  as  to  pass  off  his  goods  as  those 
of  another  person  seems  to  me  to  apply  to  this  case. 

The  authority  most  nearly  in  point  is  Braham  y. 
BuBtard.  The  plaintiff  there  had  manufactured  a 
new  article  to  which  he  gave  the  name  of  **  Excelsior 
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White  Soft  Soap."  It  was  proved  to  the  satisfaotion 
of  the  court  that  the  plaintiff'B  g^ooda,  and  their  goods 
only,  were  known  in  the  market  by  that  name  £rom 
December  to  Jane,  about  six  months,  and  the 
defendant  was  restrained  from  using  the  same  name 
for  soap  manufactured  by  him.  The  yice-Chancellor 
distiiiguished  Young  y,  Macraey  because  it  was  proved 
that  paraffin  oil  was  and  had  long  been  known  as  the 
scientific  name  of  the  article.  Tms  has  been  followed 
in  the  Privy  Council  on  the  29th  of  February,  1896, 
in  Cochrane  v.  MacNish  <fc  Son^  where  in  en  appeal 
from  Jamaica  the  use  of  the  words  '*Club  Soda" 
was  restrained  where  the  plaintiff  had  used  those  words 
since  1887  for  soda  water  manufactured  by  him  in 
Ireland  and  sold  in  Jamaica. 

The  form  of  the  injunction  in  this  case  follows  that 
approved  in  the  House  of  Lords  in  Johnston  v.  Orr 
Ewing,  28  W.  E.  330,  30  lUd.  417,  7  App.  Cas.  219. 

For  the  reasons  which  I  have  given  I  think  that 
this  appeal  should  be  dismissed,  with  costs. 

A.  L.  Smith,  L. J. — ^This  is  an  appeal  from  a  judg- 
ment of  my  brother  Stirling,  who  granted  a  per- 
petual injunction  restraining  the  defendants  £rom 
using  the  words  **  Yorkshire  Belish"  as  descriptive 
of,  or  in  connection  with,  any  sauce  or  relish  manu- 
factured by  them  without  clearly  distinguishing  sudi 
sauce  or  relish  £rom  the  sauce  or  relish  of  the  plain- 
tiff 

In  my  judgment  the  real  question  to  be  decided  in 
this  <»se  is  one  of  fact,  which  is,  Has  the  plaintiff 
established  that  the  defendants  have  been  passing 
or  attempting  to  pass  off,  or  enabling  others  to  pass 
off,  their  soods  in  such  a  way  as  to  be  calculated  to 
lead  purchasers  to  believe  that  when  purchasing  the 
defendants'  ^oods  they  were  purchasing  the  {Saul- 
tiff's  P  If  this  be  proved,  the  plaintiff,  in  my  judg- 
ment, is  entitled  to  the  injunction  he  has  obtained. 

The  proved  facts  are  these.  Some  thirty-four  vears 
prior  to  the  year  1894  the  pliuntiff  commenced  making, 
from  a  secret  recipe,  a  sauce  which  he  called  by  the 
name  of  "Yorkshire  Belish."  This  was  a  name 
which  he  invented  for  the  occasion.  It  described  no 
ingredient  nor  peculiarity  of  the  sauce,  nor  indicated 
the  maker's  name,  it  was  nondescriptive  of  the  sauce, 
and  was,  in  mv  opinion,  purely  a  fancy  name  given 
to  the  sauce  which  the  plaintiff  was  then  about  to 
bring  out  and  place  upon  the  market  The  plaintiff 
has  ever  since  continued  to  make  and  sell  his  sauce 
under  this  name,  and  has  expended  in  advertising 
the  sum  of  £400,000  in  the  thirty- four  years ;  and 
by  this  and  other  means  he  has  built  up  a  trade  of 
great  repute  and  of  enormous  dimensions  throughout 
the  world,  having  sold  in  the  year  1893,  which  was 
the  last  year  before  the  defendants  began  their  pre- 
sent operations  in  Yorkshire  Belish,  no  less  than  six 
millions  of  bottles.  For  the  last  thirty-four  years  the 
plaintiff  has  alone  made  sauce  composed  of  his  secret 
ledpe  which  was  known  to  the  public  as  "  Yorkshire 
Belish."  The  plaintiff  has  always  printed  upon  the 
wrappers  of  his  bottles  in  laree  type,  '*  The  Celebrated 
Yorkshire  Belish— Gk>odair,  Backhouse,  &  Co., 
Leeds,"  which  last  wbs  the  name  under  which  he 
traded,  with  a  medallion  of  a  willow  plate  thereover ; 
and  also  upon  the  labels  upon  his  bottles,  **  The 
Celebrated  Yorkshire  Belish,  prepared  and  sold 
wholesale  bv  Goodall,  Backhouse,  &  Co.,  Leeds." 
There  was  also  a  like  medallion  upon  the  label,  which 
was  upon  a  blue  and  red  ground. 

In  the  year  1884  the  plaintiff  registered  the  words 
**  Yorkshire  Belish  "  as  a  trade-mark,  but  this  regis- 
tration was  in  the  year  1893  expunged  from  the 
register  at  the  instance  of  the  defendants.  They  had 
not  at  this  time  sought  to  make  a  sauce  in  competi- 
tion with  the  plaintiff,  but  it  wbs  held  that  they  were 


''parties  aggrieved"  within  the  meaning  of  the 
statute,  and  iSso  that  the  trade-mark  registered  by  the 
plaintiff  was  invalid.  It  is  not  necessary  to  refer  to  the 
reasons,  for  tiiey  are  immaterial  to  tins  case*  It  is 
sufficient  to  say  that  the  case  went  to  the  House  of 
Lords,  which  affirmed  this  court,  which  had  affirmed 
Chitty,  J.,  in  so  holding.  It  is  not  suggested  by  the 
plaintiff  that  he  has  any  riffht  under  any  statute  to  the 
exclusive  use  of  the  wor£  *'  Yorkshire  Belish,"  nor 
that  he  has  any  rieht  at  law  to  a  monopoly  in  the 
words ;  but  wliat  he  asserts  is  that  the  defendants 
have  been  passing  and  are  attempting  to  pass  off,  and 
flnft>>1ing  others  to  pass  off,  the  defendants'  sauce  as 
the  sauce  of  the  plamtiff,  under  such  circumstances  as 
are  calculated  to  deceive  purchasers. 

It  was  well  known  to  all  connected  with  the  sanoe 
trade  that  "  Yorkshire  Belish  "  denoted  sauce  manu- 
factured by  the  plaintiff.  What  the  defendants  have 
done  is  this.  Li  the  year  1894  they  commeooed 
making  a  sauce,  which  appears  from  the  evidence  to 
be  as  regards  taste,  when  used  upon  food,  about  as 
like  to  &e  plaintiff's  sauce  as  they  could  well  make 
it  without  knowing  the  plaintiff's  secret  recipe ;  but 
the  evidence  ^ows  that  it  certainly  is  not  the  same 
sauce,  but  a  different  sauce  from  the  plaintiff's.  Not 
one  of  the  defendants'  witnesses  could  say  that  it  was 
the  same  sauce,  one  saying  that  it  was  '*  a  wonderful 
match,"  and  this  I  take  to  be  the  truth.  The  defen- 
dants put  their  sauce  into  bottles  of  similar  sise  and 
make  to  that  of  the  plaintiff's  bottles,  and  upon  the 
wrappers  and  labels  of  their  bottles  they  prmted  in 
large  type  the  words  '*  Yorkshire  Belish,"  and  under- 
neath, '*  Manui^tured  by  the  Birmingham  Tinegar 
Brewery  Co.,  successors  to  Holbrook  &  Co.,"  with  a 
medaUion  in  the  centre ;  and  then  they  altered  it  to 
Holbrook's  Yorkshire  Belish,  with  a  medallion  above, 
'*  Manufactured  by  the  Birmingham  Vinegar  Brewoy 
Co."  This  wrapper  of  the  defendants  is  now 
made  of  pink  paper ;  at  first  it  was  made  of  white 
paper.  Ijie  plaintiff's  wrappers  are  of  white  paper. 
The  label  upon  the  defendants'  bottles  has  a  white 
ground,  the  plaintiff's  label  has  a  blue  and  red 
ground.  It  appears  from  the  evidence  given,  as  also 
from  the  evidence  afforded  by  the  eye  (which  apon 
such  a  matter  I  prefer  to  other  evidence,  exoept  that 
of  pointing  out  tiie  similarities  or  dissimilaritaea), 
that  the  bottles  of  the  defendants  are  similar  to  the 
bottles  of  the  i^aintiff,  but  that  the  wrappers  and 
labels  of  the  defendants,  excepting  for  the  words 
*'  Yorkshire  Belish  "  printed  thereon  in  large  le^ttm, 
are  unlike  the  wrappers  and  labeb  of  the  plaintiff. 
There  are  aJso  otiier  differences ;  for  instance,  the 
stoppers  of  the  defendants'  bottles  and  labels  there- 
over are  dissimilar.  The  medallion  upon  the  defen- 
dants' wrapper  and  label  v^as  said  to  be  like  to  the 
willow  pattern  plate  medallion  upon  the  plaintiff's. 
though  I  do  not  think  it  is;  but  I  need  not  refer 
further  to  these  dissimilarities  or  similarities,  for  in 
my  judgment  this  is  not  the  point  upon  whioh  the 
case  has  to  be  determined.  If  it  had  been,  I  may  say 
that  I  agree  with  the  evidence  obtained  oiit  of  the 
plahitiff's  own  witnesses  upon  cross-examination,  that 
if  all  purchasers  of  **  Yorkshire  Belish  "  sauoe  looked 
at  the  wrappers  or  labeb  of  the  defendants  they 
would  see  that  what  they  were  buying  was  Holbrook's 
<*  Yorkshire  Belish,"  and  not  Goodall,  Backhouse,  d 
Co.'s  "  Yorkshire  Belish." 

But  although  this  is  so,  it  is  said  by  the  plaintiff 
that  the  evidence  shows  that  large  numbers  of  those 
who  purdiase  "Yorkshire  Belish"  sauoe  were  not 
only  Hkely  to  be  deceived,  but  in  fact  many  had  been 
deceived,  bv  what  the  defendants  were  doiog,  and  I 
will  deal  with  this  evidence  hereafter. 

It  is  not  denied  that  for  thirty-four  years  down  to 
1894  the  plaintiff  vras  the  sole  maker  of  the 
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known  as  **  Yorkshire  BeUsh,"  exoeptiiiff  upon 
oocasions  when  others  soasht  to  imitate  it  and  to  sell 
their  imitations  under  sach  oircmnstanoes  that  they 
were  promptly  stopped  hy  injnnotions  obtained  by 
the  plaintin.  There  is  no  pretence  for  saying  that  the 
name  had  become  publid  juris, 

Mr.  Moulton,  whoi  asked  what  it  was  that  prompted 
his  dients  to  take  for  their  sauce  the  name  of 
"Yorkshire  Belish,"  and  to  give  the  name  such 
prominence  upon  their  wrappers  and  labels,  and  why 
they  were  not  content  to  call  their  sauce  either 
"  Holbrook's  Sauce  "  or  "  Holbrook's  Eelish,"  or  by 
the  name  of  any  other  relish  they  might  choose  other 
than  **  Yorkshire  Belish  "  (and  there  are  many  other 
relishes  known  in  commerce),  at  once  boldly  stated 
that  the  defendants'  object  was  (and  indeed  it  was 
obyious  without  his  statement)  to  compete  with  the 
plaintiff  in  his  sale  of  **  Yorksldre  Belish" ;  and  he 
said  that  by  law  the  defendants  were  entitled  to  do 
so,  for  the  only  right  which  the  plaintiff  had  was  that 
no  one  should  sell  his  sauce  as  the  sauce  of  the  plain- 
tiff, and  that  what  the  defendants  were  doing  was  to 
trade,  not  in  Goodall,  Backhouse,  &  Go.'s  **  York- 
shire Belish,"  but  in  Holbrook's  "  Yorkshire 
Belish,"  and  thus  to  do  a  service  to  the  public. 

I  affree  that  fair  and  honest  competition  in  itself  is 
lawful  and  benefidal  to  the  public;  but  when  a 
trader  avows  that  his  object  in  taking  an  old  well- 
known  f anc^  name  of  an  article  of  hiffh  repute  and  of 
vast  value  is  to  cut  into  tiie  established  trade  of 
another  and  undersell  him  if  possible^  which  is  in 
fact  what  the  defendants  are  attempting  to  do  in  the 
present  case,  he  must  be  careful  when  he  so  acts  to 
the  injury  of  the  other  that  it  cannot  with  truth  be 
said  that  he  is  attempting  to  pass  off  his  goods  as  the 
goods  of  the  other. 

As  I  have  already  said,  in  my  opinion,  the  wrappers 
and  labels  of  the  defendants  are  in  themselves  di^dnct 
from  the  wrappers  and  labeds  of  the  plaintiff,  but  the 
defendants  have  throughout  taken  and  nven  great 
prominence  to  the  words  <*  Yorkshire  Belish"  for 
reasons  which  can  easily  be  surmised,  and  the  question 
is,  can  they  by  law  do  so  F 

There  is  good  evidence  in  this  case,  looking  to  the 
way  the  defendants  have  acted,  tbe  closeness  with 
which  they  have  throughout  been  sailing  to  the  wind, 
by  which  I  mean  going  as  near  to  the  plaintiff's 
wrappers  and  labels  as  they  dared  to  go,  and  then 
giving  way  and  resorting  to  other  devices,  to  their 
price  lists  and  their  show  cards,  to  the  fact  that  they 
have  taken  the  well-known  fancy  name  by  which  the 
plaintiff's  sauce  has  ever  been  known ;  tiiere  is  good 
evidence,  I  say,  from  which  a  judge  if  so  minded 
would  have  been  well  warranted  in  finding  that  the 
defendants  in  what  they  have  done  intended  to  pass 
off  their  goods  as  the  goods  of  the  plaintiff.  I  cannot 
doubt  that  this  is  so. 

I  do  not,  however,  recapitulate  this  evidence  which 
Mr.  Graham  Hastings  called  our  attention  to,  for  the 
learned  judge  has  not  based  his  judg^oit  upon  the 
ground  of  intention  to  deceive,  but  upon  the  ground 
that  the  defendants'  acts  were  calculated  to  deceive ; 
which,  of  itself,  is  sufficient  to  support  the  injunction, 
irrespective  of  whether  there  was  an  int^tion  to 
deceive  or  not. 

Now,  as  to  whether  the  defendants'  acts  were 
calculated  to  mislead  purchasers,  the  evidence  in  my 
judgment  is  irresistible. 

It  establishes  first  of  aU,  as  above  stated,  that 
during  thirty<^four  years  prior  to  1894  the  name 
**  Yonkshire  Belish  "  denoted  the  sauce  which  during 
that  period  had  been  manufactured  by  the  plaintiff 
and  by  no  one  else.  It  establishes  that  a  large  class 
of  consumers  of  *<  Yorkshire  Belish,"  as  well  as  many 
retail  dealers,  for  many  yean  have  been  accustomed 


to  purchase  the  plaintiff's  sauce  by  the  name  it  was 
so  well  known  to  them  aU  by — viz.,  "Yorkshire 
Belish,"  wholly  irrespective  of  wrappers  or  labels, 
and  in  many  cases  of  the  name  of  the  maker. 
It  establishes  that  << Yorkshire  Belish"  is  what 
they  have  asked  for,  and  the  plaintiff's  **  Yorkshire 
Belish "  is  what  they  have  been  always  theretofore 
supplied  with  until  the  defendants  put  their 
suDstitute  upon  the  market,  when  the  consumers  got 
the  defendcmts'  manufacture  in  the  place  of  the 
plaintiff's  manufacture.  It  was  estabfished  that  the 
defendants'  methods  not  only  were  likely  to  deceive 

f purchasers,  but  proof  was  given  of  actual  deception. 
Bis  lordship  referred  to  cases  of  actual  deception, 
and  continued: — ]  These  cases  the  learned  judge 
believed,  and  I  do  not  doubt  he  was  right  when  he 
did  so.  In  each  of  these  cases  "  Yorkshire  Belish' 
was  what  was  asked  for,  obviously  meaning  the  old 
well-known  condiment,  and  the  applicants  got  in 
its  place  the  new  sauce  made  b^  the  defendants. 
It  was  also  proved  tiiat  grocers  m  numerous  cases 
(some  ten  uncontradicted  test  cases),  when  asked  to 
supply  over  the  counter  *'  Yorkshire  Belish,"  supplied 
the  defendants'  sauce ;  and  it  may  be  added  that  by 
so  doing  they  made  a  larger  profit  than  they  would 
have  done  had  they  suppUed  the  plaintiffs  sauce, 
inasmuch  as  the  defencumts  suppUed  their  sauce, 
which  they  called  **  Yorkshire  Belish,"  to  the  grocers 
at  3s.  per  dozen,  the  plaintiff's  **  Yorkshire  Belish" 
being  mvoiced  to  the  grocer  at  48.  3d.  per  dozen,  the 
same  price  in  each  case  being  charged  to  the 
customer. 

Mr.  Buckley  sought  to  evade  the  mass  of  evidence 
which  was  given  upon  these  heads,  not  by  contradic- 
tion, for  the  evidence  was  really  all  one  way  ;  but  by 
arguing  that  the  purchaser  was  not  deceived,  because 
he  did  not  purchase  '*  Yorkshire  Belish  "  as  being 
made  by  the  plaintiff,  but  only  **  Yorkshire  Belish^ 
of  a  particular  taste,  or,  as  he  said,  as  being  the  name 
of  a  particular  article  which  tickled  the  palate  in  a 
particular  way,  and  that  was  all  the  purchaser  cared 
for,  and  that  was  what  he  got  when  supplied  with  the 
defendants'  sauce ;  and  he  also  said  that,  as  to  taste, 
the  defendants'  '*  Yorkshire  Belish  "  was  similar  to, 
if  not  identical  with,  the  plaintiff's  **  Yorkshire 
Belish,"  and  therefore  the  purchaser,  having  got 
what  he  had  asked  for,  was  not  deceived. 

In  my  judgment,  the  facts  do  not  warrant  this 
argument,  for  what  the  purchasers  in  truth  asked  for 
was  either  the  old  **  Yorkshire  Belish  "  made  by  the 
plaintiff,  which  they  had  been  accustomed  to  buy,  or, 
if  they  did  not  know  the  plaintiff  made  it,  then  for 
*'  Yorkshire  Belish  "  made  by  the  same  maker,  who- 
ever he  might  be ;  and  instead  thereof  they  got  the 
new  manu^ture  of  the  defendants.  Every  bottle  so 
supplied  was  a  loss  to  the  plaintiff. 

Whether  the  taste  of  the  defendants'  sauce  was  the 
same  as  tiie  taste  of  the  plaintiff's  sauce  I  very  much 
doubt,  and  indeed  to  my  mind  there  is  good  evidence 
tiiat  it  was  not ;  and  I  say  that  the  weight  of  the 
evidence  showed  that  the  defendants'  sauce  was  more 
salt  than  the  plaintiff's,  though  I  have  no  doubt  the 
defendants  malde  their  sauce  as  like  the  plaintiffs  as 
they  possibly  could  without  knowing  his  secret  recipe. 
In  many  cases  it  passed  muster,  in  others  it  did  not. 
That  the  acts  of  the  defendants  were  calculated  to 
deceive  purchasers  has,  in  my  judgment,  been  clearly 
established.  But  it  was  argued  by  Mr.  Moultoa 
that  the  defendants  used  the  words  '*  Yorkshire 
Belish "  in  the  least  objectionable  way  possible,  and 
that  as  the  plaintiff  had  at  law  no  monopoly  in  the 
words,  tiie  defendants  were  entitied  to  take  tiiem  and 
use  them  as  they  have  done.  This  is  not,  I  would 
point  out,  the  case  of  a  man  making  the  identical 
article  which  anoUi^  ^^^  ua/diB  and  called  by  a  fancy 
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name,  but  it  is  the  case  of  a  man  making  another 
article  and  calling  it  by  the  same  fancy  name. 

Whether  in  the  first  case  he  could  do  so  if  it  tended 
to  mislead,  I  have  not  now  to  decide,  but  I  very 
much  doubt  it,  and  I  think  he  could  not.  The  ques- 
tion here  is  whether  in  the  second  case  he  could  do  so. 

Suppose  that  the  words  '*  Yorkshire  Belish  "  have 
obtamed  such  a  significance  in  the  market  that  it  is 
impossible,  either  by  dressing  them  up  or  by  coupling 
them  with  other  words,  to  render  them  innocuous 
and  incapable  of  misleading  buyers,  what  then  P  Are 
the  defendants  entitled  to  take  and  use  this  well- 
known  fancy  name,  denoting  the  plaintiff's  goods, 
and  thereby  filch  from  the  plaintiff  his  old-established 
trade,  or  must  they  leave  the  fancy  name  alone  P 
This,  in  my  judgment,  is  the  point  in  this  case.  Mr. 
Moulton  says  that  even  so  the  defendants  may  take 
the  name,  but  I  am  of  opinion  that  this  is  not  so, 
and  that  they  must  leave  the  name  alone  if  they 
cannot  render  it  otherwise  than  misleading  to  pur- 
chasers. It  may  be  that  the  result  of  sudi  a  state  of 
things  is  that  it  gives  to  the  plaintiff  a  practical 
monopoly  in  the  words  which  otherwise  he  would 
not  have,  and  it  appears  to  me,  so  far  as  the  evidence 
as  to  this  in  the  present  case  goes,  that  this  is  so. 

Whether  it  is  possible  to  mask  the  words  "  York- 
shire Belish  "  so  that  they  will  become  innocuous, 
such  as  by  selling  **  Yorkshire  Belish  "  in  jars  or  tins 
or  barrels,  I  do  not  know,  but  it  would  seem  that  if 
this  be  possible,  and  it  be  done  so  that  the  words  do 
not  mislead,  then  the  object  which  I  have  no  doubt 
the  defendants  have  in  using  the  words  will  be  thereby 
fnutrated. 

It  is  said  that  this  puts  the  plaintiff  in  the  same 
position  as  if  he  had  a  registered  trade-mark  or  a 
patent  unexpired,  but  this  point  was  dealt  with  by 
three  of  the  learned  lords  in  the  House  of  Lords  in 
the  Stone  Ale  case  (Montgomery  v.  Thompeon).  In 
that  case,  as  in  the  present,  the  plaintiff  had  no 
monopoly  in  the  words  "  Stone  Ales.''  Lord  Her- 
sohell  said :  <*  The  respondents  {i.e.,  the  plaintiffis^  are 
entitled  to  ask  that  a  rival  manufacturer  shall  be 
prevented  from  selling  his  ale  under  such  a  designa- 
tion as  to  deceive  the  public  into  the  belief  that  they 
are  obtaining  the  ale  of  the  respondents,  and  he 
ought  not  the  less  to  be  restrained  from  doing  so, 
because  the  practical  effect  of  such  restraint  may  be 
much  the  same  as  if  the  persons  seeking  the  injunc- 
tion had  a  right  of  property  in  a  particular  name  "  ; 
and  Lord  Watson  doubted  the  possibility  of  the  words 
'*  Stone  Ales  "  in  that  case  (which  had  a  history  very 
similar  to  the  words  "Yorkshire  Belish"  in  this) 
being  taken,  and  Lord  Macnaghten  pointed  out  that 
**  it  would  have  been  impossible  for  the  defendant  to 
have  called  his  ales  '  Stone  Ales,*  and  to  have  dis- 
tinguished his  ales  from  those  of  the  plantiff's.  Any 
attempt  to  distinguish  the  two,  even  if  honestly 
meant,  would  have  been  perfectly  idle." 

The  difficulty  the  defendants  now  find  themselves 
ill,  in  attempting  as  they  are  doing  to  obtain  the 
benefit  of  the  well-known  fancy  name  of  the  plain- 
tiff, "Yorkshire  Belish,"  for  their  "Yorkshire 
Belish,"  was  clearly  pointed  out  to  them  by 
Bowen,  L.J.,  when  they  were  applying  to  have 
the  plaintiff's  trade-mark  expunged.  Bowen, 
L.J.,  then  said:  "In  this  particular  case  it 
is  perfectiy  true  that  '  Yorkshire  Belish '  denotes 
the  article  which  is  made  by,  and  has  been  maNle  for 
many  years  bv,  the  appellant's  firm,  and  it  looks 
extremely  unlikely  that  any  person,  even  the  respon- 
dents, could  now  use  the  term  *  Yorkshire  Belish ' 
without  running  great  risks.  But  if  *  Yorkshire 
Belish '  is  not  a  term  to  which  the  appellant  has  the 
exclusive  right,  it  is  conceivable  that  the  respon- 
dents or  any  other  persons  in  the  trade  might,  by  an 


honest  and  strong  endeavour,  carried  out  effectually, 
so  d'>^'T^g"i"h  the  sale  of  the  article  which  they  are 
selling  from  the  sales  of  the  appellant's  sauce,  or  so 
distinguish  the  manufacture  of  the  article  which 
they  manufacture  from  the  manufacture  of  the  appel- 
lant's sauce,  as  to  prevent  the  possibility  of  an  out- 
side customer  being  deceived.  It  is  impossible  for  a 
oourt  of  law  to  say  that  it  might  not  be  done,  and 
if  it  can  be  done  the  trade  have  a  right  to  have  that 
door  left  open  to  them." 

Hie  door  was  thus  left  open  to  the  defendants  with 
this  warning,  and  it  appears  to  me  dear,  upon  the 
evidence  which  has  been  c^ven  in  this  case,  that  the 
defendants,  although  they  have  used  all  sorts  of 
contrivances  by  which  to  use  the  words  "Yorkshire 
Belish  "  so  as  to  be  of  use  to  them,  yet  have  not,  by 
what  they  have  done,  prevented  the  public  from 
being  deceived,  for  the  large  body  of  evidence  given 
upon  this  point,  which  the  learned  judge  has  rightly 
believed,  shows  that  it  is  otherwise,  and  that  the 
defendants,  by  what  they  have  been  doing,  have 
caused  their  goods  to  be  sold  as  the  goods  of  the 
plaintiff. 

Since  writing  this  judgment  the  case  of  Reddaway 
V.  Banham  has  been  decided  in  the  House  of  Lords. 
Hie  present  is  an  a  fortiori  case,  for  in  EUddaway 
V.  Banham  the  words  "camel's  hair  belting"  were 
admitted  to  be  descriptive  of  the  article  sold,  and  not 
a  mere  fancy  name  given  to  an  article  by  which  it 
has  become  known  to  the  public,  and  yet  it  was  held 
that  a  rival  in  trade  could  not  use  the  name  if  by  so 
doing  he  represented  his  goods  as  the  goods  of 
another. 

This  appeal  must  be  dismissed  with  costs. 

Appeal  diamiaaed. 

Solicitors,  Thorowgood,  Tahor,  <k  HardocuUe,  for 
Cooper  A  Co.^  Newcastle-under-Lyme ;  J,  8.  Salaman, 


From  Q.  B.  Div.  (Chambers).    \  t«i^  i- 

(A.  L.  Smitii  and  Bigby,  L. JJ.) /  J ^ly  ii . 

Seawabd  v.  Denwinoton.  (a.) 

PrcKiice — Discovery  of  documents — Landlord  and  tenant 
— Demise — Forfeiture — Action  to  recover  possession  of 
demised  premises. 

The  defendant  in  an  action  to  recover  possession  of 
demised  premises  on  a  forfeiture  for  breach  of  covenant 
may  he  ordered  to  make  an  affidavit  of  documents,  hut  he 
may  refuse  to  disclose  any  documents  which  would  eetab^ 
lish  the  case  of  forfeiture  against  him. 

Appeal  of  the  defendant  from  an  order  of  Bmoe,  J., 
at  diambers. 

The  action  was  brought  by  a  lessor  against  a  lessee 
to  recover  possession  of  the  demised  premises  <m  a 
forfeiture  for  breach  of  covenant.  The  plaintiff  also 
claimed  mesne  profits  and  damages. 

The  master  ordered  the  defendant  to  make  the 
common  form  affidavit  of  documents. 

On  appeal,  Bruce,  J.,  affirmed  the  master. 

The  aefendant  appealed. 

Beddall,  for  the  defendant. — ^This  is  an  action  for 
ejectment  founded  on  forfeiture.  Such  an  action  is, 
with  regard  to  discovery  of  documents,  on  the  same 
footing  as  au  action  for  a  penalty  (see  per  Bowen, 
L.J.,  in  Bedfem  v.  Bedfern,  39  W.  B.  212.  [1891]  P. 
139),  and  therefore  the  defendant  cannot  be  ordered 
to  make  an  affidavit  of  documents. 

He  cited  Pye  v.  Butterfield,  13  W.  B.  178,  5  B.  &  & 

(''.)  Beported  by  F.  O.  Bobinsok,  Bsq.,  Barrister* 
at-Law. 
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CoTJBT  OF  Appeal. 


Bbo.  v.  Ybstbt  of  St.  Matthew's,  Bbthnal-greek. 


CoxTBT  OF  Appeal. 


829 ;  Jones  t.  Jbne*,  37  W.  E.  479,  22  Q.  B.  D.  425 ; 
Sobba  T.  Hudson,  38  W.  B.  682,  25  Q.  B.  D.  232. 

T.  Willes  Chitty,  for  the  plaintiff,  was  not  oalled 
upon. 

A.  L.  Smith,  L.J. — ^The  defendant's  contention  is 
a  noyel  one  to  me.  I  agree  that  it  has  been  the 
practice  ever  since  the  time  of  Lord  Hardwicke  that 
m  an  action  for  penalties  the  coort  will  not  assist  the 
plaintiff  by  ordering  the  defendant  to  make  dis- 
covery. 

This  case,  however,  is  not  an  action  ^f or  a  penalty, 
bat  is  an  action  to  recover  possession  of  demised 

S remises  tAteir  a  breach  of  covenant ;  and  though  the 
efendant  is  not  bound  to  disclose  to  the  plaintiff 
circumstances  which  will  enable  the  plaintiff  to  make 
out  a  case  of  forfeiture,  nevertheless  the  defendant  is 
bound  to  make  an  affidavit  of  documents.  But  when 
he  does  so  he  can  protect  himself  by  covering  par- 
ticular documents.  That  was  decided  in  Pye  v. 
Butterfield,  where  it  was  attempted  without  success  to 
make  the  defendant  answer  an  interro^tory  which 
might  subject  him  to  a  forfeiture  of  his  interest  as 
lessee. 

BiQBY,  L.J. — I  am  of  the  same  opinion. 

Appeal  dismissei. 

Solicitors  for  the  plaintiff,  Proud/oot  &  Chaplin, 

Solicitors  for  the  defendant,  Colyer  <k  Colyer. 


Prom  Q.  B.  Div.        ) 
(Lord  Esher,  M.B.,  and  |  July  14. 

A.  L.  Smith,  L.J.)      ) 

Bbo.  v.  Vestby  of  St.  Matthew's,  Bbthnal- 

OBEEN.  (a.} 

Mdropolis  management — Sewer — Drain — Liability  to 
repair — Combined  system  of  drainage — Drain  made 
vriihout  order  of  vestry — Metropolis  Management  Act, 
1855  (18  &  19  Vict,  c.  120),  ss.  68,  69,  250. 

The  fact  that  a  sewer  has  been  unlawfully  made  does 
not  prevent  it  vesting  in  the  vestry  or  district  board  of 
works  under  section  68  of  tfie  Metropolis  Management 
Act,  1855,  so  as  to  become  repairable  by  them  under  sec* 
(u>n69. 

A  drain  for  draining  a  group  of  Jiouses  by  a  combined 
operation  was  made  withotU  an  order  of  the  vestry  ; 

Held,  that  the  drain  so  made  was  a  "  sewer  within 
the  definition  in  section  250  of  the  Metropolis  Manage^ 
ment  Act,  1855,  so  as  to  vest  in  and  be  repairable  by  the 
vestry. 

Decision  of  the  Divisional  Ck>urt,  ante,|>.  559,  affirmed. 

Appeal  from  the  judgmoit  of  a  Divisional  Ck>urt 
(Lonl  Bnssell  of  Killowei),  O.J.,  and  Wright,  J.) 
making  absolute  a  rule  nisi  for  a  mandamw  (reported 
ante,  p.  559.  [1896]  2  a  B.  95). 

In  1894  the  London  School  Board  acquired  certain 
land  with  houses  on  it  in  the  defendants  district.  In 
1866  a  system  of  drainage  was  laid  down  by  the 
owner  of  these  houses,  the  sewage  from  tiie  houses 
being  carried  by  a  pipe  into  a  sewer  in  an  adjoining 
street.  It  did  not  appear  that  the  previous  approviQ 
of  the  Metropolitan  Board  of  Works  or  of  the  Vestry 
had  been  obtiiined  for  its  construction.  The  Vestry 
having  declined  to  repcur  this  pipe  on  the  ground  tiiat 
it  was  not  a  sewer  vested  in  them,  the  court,  on  the 
application  of  the  School  Board,  made  absolute  a  rule 
for  a  mandamus,  directing  the  Vestry  to  repair  the 
P^' 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister- 
at-Law. 


Sir  Edward  Clarke,  Q.C.,  and  Jelf,  Q,C„  {Beven 
with  them),  for  the  appellants. — ^No  person  can  make 
a  sewer  without  the  consent  of  the  Vestry  and  of  the 
Metropolitan  Board  of  Works :  sections  47  and  48  of 
the  Metropolis  Management  Act,  1862.  This  pipe  is 
either  a  sewer  wrongfully  made  because  not  made 
with  the  sanction  of  the  Vestry,  and  therefore  does 
not  vest  in  the  Vestry ;  or  it  is  a  drain  for  draining  a 
group  of  houses  by  a  combined  operation,  and,  as  it 
must  be  assumed  that  it  was  done  lawfully,  the  court 
will  infer  that  it  was  done  under  the  order  of  the 
Vestry,  and  is  therefore  a  **  drain  "  within  the  defini- 
tion in  section  250  of  the  Metropolis  Management 
Act,  1855:  Bateman  v.  Poplar  District  Board  of 
Works,  33  Ch.  D.  360,  35  W.  E.  Dig.  131. 

R.  Cunningham  Olen,  for  the  respondents,  referred 
to  Kershaw  v.  Taylor,  ante,  p.  28,  [1895]  2  Q.  B.  471 ; 
St.  Martin's  Vestry  v.  Bird,  43  W.  E.  194,  [1895] 
1  Q.  B.  428. 

Lord  BsHBB,  M.E. — It  seems  to  me  that  this  case 
raises  a  question  of  fact  and  a  question  of  law.    The 
question  of  fact  must  be  what  is  the  proper  inference 
from  certain  circumstances.    In  my  opinion  the  facts 
and  circumstances  in  this  case  do  not  admit  of  the 
inference  that  this  pipe  was  lawfully  laid  down.    It 
is  much  more  likely  that  it  was  done  unlawfully.    I 
cannot  doubt  that  in  real  truth  the  builder  who  laid 
out  this  land  laid  down  this  jpipe  without  any  lawful 
authority.    That  is  the  question  of  fact.    I  come  now 
to  the  question  of  law,  the  oonstruction  of  the  sections 
of  the  Act.      I  must  first  b^n  with  section  250  of 
the  Metropolis  Management  Act,  1855,  and  see  what 
this  contrivance  is  to  be  called.    That  section  defines 
what  is  to  be  called  a  drain  and  what  is  to  be  called 
a  sewer.    Is  this  contrivance  a  drain  or  a  sewer  P    It 
drains  more  than  one  house.      It  is  said  that  it  is  a 
drain  for  draining  a  group  of  houses  by  a  combined 
operation,  and  is  therefore  not  a   sewer.    But  the 
section  goes  on  to  provide  that  in  such  a  case  it  is  to 
be  a  drain  if  it  is  done  under  the  order  of  the  vestry. 
The  section  then  provides  that  *'  sewer  "  shall  mean 
and  include  sewers  and  drains  of  every  other  descrip- 
tion.   If,  then,  this  pipe  is  not  a  drain  as  defined  oy 
that  section,  it  is  a  sewer.      It  must  be  one  or  the 
other.      Therefore  this  pipe  is  a  sewer  unless  it  was 
laid  under  an  order  of  the  Vestry.     This,  again,  is  a 
question  of  fact      Can  we  say  that  it  was  so  done  P 
The  pipe  has  been  in  existence  for  thirty  years,  and 
if   we   had    to  consider  that  fact  alone  we  might 
perhaps  infer  an  order.      But  there  is  no  minute  of 
any  such  order.    If  there  had  been  such  an  order, 
something  would  be  known  of  it.      It  would  be 
contrary  to  the  truth  to  say  that  there  was  an  order. 
Therefore  this  oombination  drain  dealing   with  the 
sewage  of  more  than  one  house  without  an  order  of 
the  "^^stry  for  that  purpose  is  a  sewer,  and  not  a  drain. 
The  builder  made  this  sewer.      If  he  had  laid  the 
plan  of  it  before  the  Vestry  for  their  sanction,  there 
would  be   some  record  of  it.     It  is  dear  that  he 
never  laid  any  plan  before  the  Vestry,  and  he  thereby 
contravened  section  47  of  the   Metropolis  Manage- 
ment Act,  1862.    He  did  what  was  wrong,  but  he 
made  a  sewer  as  defined  by  section  250  of  the  Act  of 
1855.    The  Vestrjr  must  have  known  of  this  sewer 
and  of  its  connection  with  their  principal  sewer,  and 
they  allowed  it  to  remain  for  thirty  years.    Therefore 
this  sewer  was  made  by  a  private  person  coutrary  to 
section  47  of  the  Act  of  1862,  and  therefore  wrong- 
fully made,  and  allowed  to  remain  without  objection 
by  the  Vestry.    Does  that  sewer  vest  in  the  Vestry 
under  section  68  of  the  Act  of  1855  P     That  section 
says  that  '*  all "  sewers  shall  vest    Therefore  this 
sewer,    though   wrongfully    made,    vested    in   the 
Vestry,  and  th^  must  repair  it.    The  judgment  of 
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the  Divisional  Court  was  therefore  right,  and  this 
appeal  must  be  dismissecL 

A.  L.  Smith,  L.J. — We  are  again  involved  in  the 
intrioades  of  those  statutes  relating  to  drains  and 
sewers.    The  application  is  for  a  mandamus  to  the 
Vestry  to  maintain  and  repair  the  sewer.    The  first 
answer  is  that  it  is  not  a  sewer.    The  reply  to  that 
is  that  it  is  a  sewer,   because  the  pipe  takes   the 
sewage  of  more  than  one  house,  and  oomes  therefore 
within  the  definition  of  a  sewer  in  section  250  of  the 
Metropolis  Management  Act,  1855,  and  that  there- 
fore the  case  comes  within  the  decisions  in  Vestry  of 
8t,  Martin'in-the'Fields   Vt   Bird    and   Kershaw  v. 
Taylor,    As  against  that  it  is  Md»  ''  No,  it  is  not  a 
sewer;  it  is  a  drain  for  draining  the  gMup  of  houses 
by  a  combined  operation  within  secSion  S^."    The 
answer  made  to  that  contention  is  that  in  bjrder  to 
make  it  a  drain  for  draining  a  group  of  houses  l^  a 
combined  operation  it  must  have  been  done  underte., 
order  of  the  Vestry,  and  there  is  no  such  order  here. 
Is  this  a  combLnation  drain  P    It  lies  on  the  parish  to 
show  that  it  is.     Primd  facie  it  is  a  sewer  within  the 
definition  in  section  250.    There  must  be  an  order 
of  the  Vestry  to  make  it  a  oombination  drain.    No 
such  order  can  be  produced,  and  I  cannot  infer  one, 
because  it  seems  to  me  much  more  likely  tiiat  a 
builder  thirty  years  ago  would  lay  this  pipe  without 
any  order  at  all  than  go  through  all  the  formalities 
required  by  sections  47  and  48  of  the  Metropolis 
Management  Act,  1862.     Another  point  struck  me 
somewhat  forcibly  at  first — ^namely,  tiiat  this  case  is 
differentiated  from  Kershaw  v.   Tcwlor,  because  the 
attention  of  the  court  was  not  called  in  that  case  to 
the  proviso  in  section  69  of  the  Metropolis  Manage- 
ment Act,  1855.    I  do  not  agree  wit^  that  conten- 
tion.   Section  68  vests  all  sewers  in  the  vestry  or  dis- 
trict board  of  works,  except  certain  sewers  which 
are  vested  in  the  Metropolitan  Board  of  Works,  and 
it  provides  that  all  sewers  made  and  to  be  made 
witixin  any  such  parish  or  district,  except  sewers  vested 
or  to  be  vested  in  the  Metropolitan  Board  of  Works, 
shall  be  vested  in  such  vestry  and  bourd  respectively. 
Made  by  whom  P    There  is  no  limitation.    Ilie  sec- 
tion does  not  limit  it  to  sewers  made  by  the  vestry  or 
district  board.    When  a  person  has  made  a  sewer, 
though  he   has  not  gone  through  the  formalities 
requmd  by  the  Act  of  1862,  that  sewer,  whether 
lawfully  made  or  not,  vests  in  the  vestry  or  district 
board.      Section  69  requires  the  vestry  or  district 
board  to  repair  all  sewers  vested  in  them,  and  to  make 
new  ones,  and  then  oomes  the  proviso  that  no  new 
sewer  shall  be  made  without  the  previous  approval  of 
the  Metropolitan  Board  of  Works.    Made  by  whom  f 
The  proviso  deals  entirely  with  sewers  made  by  the 
vest^  or  district  board,  and  not  with  those  made  by 
any  other  person,  which  even  now  can  be  made  by 
that  other   person   if  the    requisite    consents   are 
obtained.    Therefore  I  think  that  the  point  taken, 
that  this  case  is  differentiated  from  Kershaw  v.  Tay* 
lor,  is  not  a  good  one.    In  my  opinion  this  pipe  is  a 
sewer  within  section  250  of  the  Act  of  1855. 

Appeal  dismissed. 

Solicitor  for  the  Vestry,  A  Voss* 

Solicitor  for   the  London  School    Board,   C.  •  E, 
Mortimer. 


June  24. 
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From  Chan.  Div.      | 

(lindley,  Lopes,  and  / 

Eigby,  L.JJ.)       ) 

Whitwham  v.  Westminstee  Brymbo  Coke  akd 
Coal  Co.  (Limited),  (a.) 

Damages— Measure  of  damages— Trespast^Injury  to 
land — Deposit  of  spoU  on  kmd. 

The  defendants,  who  were  colliery  owners,  had  cm- 
mitted  a  trespass  on  the  plaintiffs'  land  hy  tipping  or 
depositing  spoil  thereon  fr<*m  their  colliery  far  a  number 
of  years.  Further  tippiitg  having  been  restnined  hy 
injunction,  and  an  inquiry  as  to  damaga  having  hem 
directed. 

Held,  that  the  true  measure  of  damages  was  tht  valw 
of  the  land  to  t^  trespasser  for  the  purposes  for  whid 
he  had  used  it, 

^  The  principle  of  t?ie  wayleave  coms— Jeffon  v,  Y'ma, 
1>^J^.  B.  365,  L.  B.  6  Ch.  App,  742;  Livingibme*. 
Baw^«rds  Coal  Co.,  28  W,  B.  357,  5  App.  Cat,  25; 
and  Phillips  v.  Homfray,  L.  R.  Q  Ch,  App.  770,  20 
W.  B.  />^.S121 — applied. 

Decisis  o/C^tty,  J.,  ante,  p.  459,  [1896]  1  Ch.  m, 
affirmed,  ^^ 

Appeal  from  ChX^i  J.  (reported  anie,  p.  459, 
[1896]  1  Ch.  894).         \ 

The  defendants,  who  v 
to  be  oititled  to  certain 
virtue  of  an  alleged  agreem( 
held  in  fact  not  to  have  exi — ^ 

By  the  judgment  it  was  del^ared  that  the  land 
belonged  to  the  plaintiffe,  who  >«»  ^^  tnistea  o! 
Mr.  Benjamin  Keroy,  the  forme^wner,  who  died  m 
March,  1888.  It  was  also  held  t6^  the  defendttto 
had  oommitted  a  trespass  upon  the  tend  by  tippmg  or 
depositing  thereon  spoil  from  their  fioUiory-  j^" 
junction  was  granted  to  restrain  any '^ttrther  d^ooi 
The  defendants  were  ordered  to  give  tip  poeseanoii  to 
the  plaintiffe,  and  an  inquiry  as  to  the  damages  to  be 
paid  by  the  defendants  was  directed.  \The  form  (& 
the  inquiry  left  open  the  question  of  the  mearore  (A 
damages. 

In  answer  to  the  inquiiy  the  official  i 
special  report.  He  found,  first,  that  t 
to  be  paid  by  way  of  damages  was  £2 
that  the  defendants  had  by  their  tn 
land  belonging  to  the  plaintifb,  la.  3r.  ^^ 
valueless  for  any  but  taping  purposes ;  a^  ™^' 
that  in  assessing  the  £200  he  had  ta»n  ^  ^ 
measure  of   damage   the  diminished  ^a^^?^ 

Slaintife'  land,  in  extent  la.  8r.  9p.,  cauWitj  w 
efendants*  trespass.  In  arriving  at  th#^*« 
referee  appeared  to  have  taken  the  land  ^^'j^^ 
cultural  value.  The  plaintiffs  had  ^^^^^^T^^ 
the  proper  measure  was  the  reaaonable  valtfg^f^ 
land  for  tipping  purposes,  those  being  the  ^Vf^^ 
for  which  the  defendants  actually  used  ]***"°J 
The  referee  found  that,  if  the  proper  ™j?'"°* 
damases  was  that  for  which  the  plaintifffl  M  ^ 
tended,  the  sum  to  be  paid  was  £963  and\^^  ^ 
for  interest,  making  together  £1,104  5s.        i 

The  plaintifGs'  land  was  situate  in  a  lotiglv>^ 
valley  to  the  north  of  the  defendants*  ooUiOT>  ^ 
was  a  diort  distance  ofL  There  was  no  ^^^fV^f 
on  the  north  of  the  colliery  within  a  ios««** 
distance  whidi  the  defendants  oould  have  P"^ 
for  tipping  purposes.  The  sum  of  £963  was  siOj 
at  by  treatin£[  the  tipi>inff  value  at  £500  an  son.  ^ 
value  of  land  m  the  neighbonrhood  for  baildiDg^ 
the  total  area  of  the  land  dr.  20p.  had  been  ooftf^ 

(a.)  Reported  by  W.  QaAJUumoBB  OoDiUJU),  ^' 
Bairistar-at-Law. 
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by  the  defendants  with  spoil;  the  remaining  portion, 
3r.  29p.,  was  still  available  for  tipping  puiposes,  bat 
for  no  other  purpose.  The  question  was  whether  the 
official  referee  ought  to  have  taken  into  consideration 
the  value  of  the  &id  to  the  defendants  for  tipping 
purposes. 

Ghitty,  J.,  held  that  the  plaintifPs  were  entitled  to 
damages  on  the  basis  of  the  value  of  the  land  to  the 
defendants  for  tipping  purposes  in  respect  of  so  much 
oi  the  land  as  was  actually  used  by  the  defendants 
for  tipping,  and  as  to  the  rest  of  the  land  on  the 
basis  of  its  ordinary  value,  but  without  any  interest. 

Assuming  that  Ohittj,  J.,  hadlud  down  the  correct 
principle,  the  counsel  for  the  parties  had  agreed  that 
the  proper  sum  to  be  paid  by  the  defendants  to  the 
plaintiffii  would  be  £550. 

The  defendants  appealed. 

The  arguments  us^  were  the  same  as  those  in  the 
court  below. 

C.  A.  Bu8seU,  for  the  appellants. 

F.  Thompson,  for  the  respondents. 

LiNDLEY,  L.J. — ^We  are  all  agreed  as  to  the  princi- 
ple which  ought  to  be  applied,  and  we  are  of  opinion 
that  that  upon  which  Ohitty,  J.,  acted  is  the  right 
one.  In  oraer  to  make  it  plain,  let  us  see  what  tiie 
defendants  have  done.  They  have  done  two  things. 
First  of  all,  they  have  so  used  the  plaintifib'  land  as  to 
diminish  its  value  by  £200,  and  their  counsel  admits 
that  they  must  pay  tiiat  sum  at  least,  but  he  contends 
that  they  need  pay  no  more.  That  leaves  out  of 
sight  what  the  defendants  have  done  in  addition. 
Besides  diminishing  the  value  of  the  land,  they  have 
also  been  using  it  for  years.  Wh^  should  not  the 
pJaintiflh  be  entitled  to  oompensation  in  respect  of 
that  user  P  They  have  been  injured  in  two  respects ; 
they  have  had  the  value  of  the  land  diminished,  and 
they  have  lost  the  use  of  the  lauid,  whilst  the  defen- 
dants have  had  the  use  of  it. 

If  we  arrive  at  that  point,  it  does  appear  to  me  to  be 
unjust  to  leave  out  of  sight  the  use  which  thedefendants 
have  made  of  this  land  for  their  own  pmrposes ;  and  that 
lies  at  the  bottom  of  what  are  cidled  the  wayleave  cases. 
What   is  the  principle  of  those  cases  P    It  is  this— 
that  where  one  person  has,  without  leave,  been  using 
the   land  of  another  for  his  own  puiposes  he  must 
pay  for  it.  The  law  is  now  settled  by  Jegon  v.  Viviany 
19  W.  B.  365,  L.  R.  6  Ch.  App.  742,  which  was  approved 
of  in  Livingstone  v.  Rawyards  Coal  Co,,  28  W.  K.  357, 
5  App.  Cas.  25.    Those  cases  proceed  on  the  princi- 
ple stated  by  Lord  Hatherley  m  Phillips  v.  Hom/ray, 
L.  B.  6  Ch.  App.  770,  20  W.  E.  Dig.  121,  where  he 
says  :   '*  I  at  first  felt  some  doubt  as  to  compensation 
for  wayleave  " — it  had  done  no  pecuniary  damage,  of 
course — "  but  on  further  consideration  I  think  thai, 
on  principle,  it  ouffht  to  be  given,  whether  the  cases 
have  as  yet  gone  that  length  or  not.    Here  is  a  man 
doings  a  surreptitious  act,  which  cannot  be  discovered 
except   through  the  medium  of  a  bilL     Under  the 
old  practice  there  would  have  been  a  bill  for  the  dis- 
covery of  the  thing,  and  then  an  action  for  damages 
in  respect  of  it  woiild  have  been  brought ;  but  uus 
court  lias  now  the  power  to  grant  oompensation  in 
respect  of  a  continuously  accruing  damage  de  die  in 
diem    arising   from   a   continuous   trespass   under- 
groundy  which  can  only  be  stopped   by  iujunction 
restraining^  any  further  conveyance  of  coal  through 
the  respondents'  property.    These  damages  cannot  be 
better  assessed   than  by  an  inquiry  what  is  fit  and 
proper  to  be  paid  for  wayleave  for  the  coals  carried 
through  the  property."    If  we  apply  that  principle 
to  this  case,  upon  what  principle  of  justice  can  we 
say  that  these  defendants  are  to  use  the  plaintiffs' 
land    for    years  for  their  own  purposes,  and  to  pay 
nothing  for  it  P    And,  in  addition  to  that,  th^  have 


done  them  an  injuij.  Chitty,  J.,  has  proceeded  on 
that  principle,  and  it  is  riffht  The  principle  being 
right,  the  figures  are  agreed,  and  the  appeal  must  be 
dismissed. 

LoFBS,  L.J. — I  am  also  of  opinion  that  the  decision 
of  Chitty,  J.,  is  correct.  I  do  not  think  that  we  are 
departing  from  tiie  established  and  uniform  rule  that 
the  plaintiff  in  an  action  for  trespass  is  to  be  paid  for 
the  mjury  which  he  has  sustained  from  the  wrongful 
act  of  the  defendant,  and  that  any  benefit  to  the 
defendant  is  not  an  element  to  be  taken  into  con- 
sideration. If  we  apply  that  rule  here,  what  do  we 
find  that  the  plaintiffs  have  suffered  in  consequence  of 
the  wrongful  act  of  the  defendants  P  The  value  of 
their  land  has  been  diminished.  We  have  only  to 
decide  the  question  of  principle ;  we  have  nothing  to 
do  with  figures.  The  value  of  the  land  unquestion- 
ably lias  Men  diminished,  and  the  defendantr  counsel 
admits  that  the  plaintiffs  are  entitled  to  be  paid  for 
that.  But  there  is  something  more  in  respect  of 
which  the  plaintiffs  are,  in  my  opinion,  entitled  to 
compensation — that  is,  the  use  that  the  defendants 
have  made  of  their  land  for  eight  vears.  That  is  the 
principle  appUed  by  Chitty,  J.,  and  I  think  it  is  ri^ht. 
This  is  a  peculiar  case,  and  may  be  said  to  be  a  mixed 
case,  something  between  wayleave  and  trespass,  and 
there  is  no  authority  which  can  be  said  to  have  a 
strict  bearing  upon  it. 

BiGBY,  L.J.— I  am  of  the  same  opinion.  We  have 
only  to  deal  with  the  principle  upon  which  the  judg- 
ment of  Chitty,  J.,  was  based,  and  which  I  consider 
to  be  right.  Independently  of  permanent  damage 
done,  there  has  been  user  of  the  plaintiflii'  land.  We 
cannot  take  an  account  of  the  profits  made  by  the 
defendants;  no  one  suggests  that.  In  fact,  it  is  a 
matter  of  indifference  whether  the  defendants  made  a 
profit  or  a  loss.  They  did  use  the  land  for  the  pur- 
pose of  carrying  over  it  spoil,  which  they  ultimately 
deposited  on  the  plaintifTs^land,  and  it  appears  to  me 
that  is  entirely  within  the  principle  ox  Jegon  v. 
Vivian  and  the  other  oases  of  that  kmd. 

There  is  nothing  special  in  the  nature  of  a  way- 
leave;  there  is  notmng  inpedal  for  this  purpose  in 
underground  workmgs.  The  principle  is  this — ^that  a 
trespasser  shall  not  be  allowed  to  make  use  of  another 
person's  land  without  in  some  way  aooonntinp  to  that 
person  for  so  doing.  Very  often  the  convenient  way 
is  an  inquiry  *'  wlmt  is  fit  and  proper  to  be.  paid  for 
wayleave,"  but  it  is  only  a  oonvenient  way.  Very 
often  there  is  in  a  locality  a  customary  wa^save 
which  gives  the  measure  of  damages.  But  the  prin- 
ciple is  that  in  some  way  or  other — if  you  can  do 
nothing  better,  then,  I  suppose,  by  rule  of  thumb— 
you  must  charge  a  trespasang  def aidant  for  the  use 
of  the  land.  In  this  case  we  are  relieved  from  all 
difficulty  as  to  figures  by  the  agreement  of  oonnsel ; 
and  all  we  have  to  say  is  that  Chitty,  J.,  was  right, 
with  the  ooasequenoe  that  the  damages  will  be  £660, 
and  the  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors,  Norris,  AUen,  ds  Chapman,  for  J.  B. 
PolliU,  Manchester;  Field,  Bosooe,  ds  Co.,  for  Evan 
Morris  d:  Co.,  Wre^iam. 
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From  Chan.  Div.     ^ 
(LiDdley,  Lopes,  and  5  May  12,  13,  19. 

Kay,  L.JJ.)         ) 

In  re  Cabbw. 
Cabew  v.  Cabbw.  (a.) 

Will— Construction — Reversionary  interest — *' Legal  die- 
ability  "  preventing  legatee  from  taking  for  his  own 
benefit — Bankruptcy^  subsequently  annulled* 
A  testator  gave  the  income  of  his  residuary  estate  to 
his  wife  for  life,  and  subject  thereto  gave  a  moiety  of 
such  estate  to  his  son ;  but  in  case  the  son  should  at  the 
time  of  the  wif^s  death  be  "  under  any  legal  disability 
in  consequence  whereof  he  would  be  hindered  in  or  pre- 
vented from  taking  the  same  for  his  own  personal  and 
exclusive  benefit,'*  then  the  testator  gave  the  same  over  to 
the  son's  wife  and  children. 

During  the  widow's  lifetime  the  son,  who  was  one  of 
the  executors  of  the  testator,  was  ordered  to  pay  a  sum  of 
£5,188  to  the  estate,  such  sum  being  assets  received  by 
the  son  in  the  administration  of  the  estate,  and  his  rever- 
sionary interest  under  the  will  was  declared  liable  to 
make  good  such  sum.  The  son  had  also  mortgaged  his 
reversionary  interest. 

On  the  day  of  the  death  of  the  tenant  for  life,  but 
before  t?ie  death,  the  son  was,  on  his  own  application, 
adjudicated  bankrupt;  but  the  order  of  adjudication 
was  shortly  afterwards  annulled  on  the  ground  that  it 
ought  never  to  have  been  made. 

Held,  that  the  words  '*  legal  disability  *'  as  used  in  the 
will  indicated  a  disability  imposed  by  cut  of  law  rather 
th'in  a  disability  arising  simply  from  the  voluntary  act 
of  the  legatee,  and  that  therefore,  on  the  above  facts,  no  such 
legal  disability  arose  as  would  cause  the  gift  over  to  take 
effect ;  further,  the  bankruptcy,  being  a  mere  device  on 
the  part  of  the  son,  ougJU  not  to  be  regarded. 

Decision  of  StirliDg,  J.,  ante,  p,  296,  [1896]  1  Oh, 
527,  affirmed. 

Appeal  from  Stirling,  J.  (reported  ante,  p.  296, 
[1896]  1  Ch.  627).         »         V    t~  »   F         . 

By  his  will,  dated  the  11th  of  January,  1886, 
G^rge  Carew,  a  soUdtor,  gave  his  wife  speoifio  and 
pecuniai^  legacies,  and  the  income  of  his  estate  to  her 
for  her  life,  and  subject  thereto  one  equal  moiety  to 
his  granddaughter  Jessie  Carew.  <<  And  as  to  the 
other  equal  moiety  thereof,  and  in  case  of  the  death 
(under  age}  of  my  said  granddaughter,  then  as  to  the 
entirety  of.  my  said  worldly  estate  and  property  I 
give  the  same,  subject  as  aforesaid,  to  my  son  Henry 
George  Carew ;  but  if  he  should  predecease  either  my 
said  wife  or  me,  or  in  case  of  his  oeinff  at  the  time  of 
the  death  of  the  survivor  of  my  said  wife  and  me 
under  any  legal  disability,  in  consequence  whereof  he 
would  be  hindered  in  or  prevented  from  taking  the 
same  for  his  own  personal  and  exclusive  benefit," 
then  over. 

By  the  chief  clerk's  certificate  made  in  the  action 
on  the  29th  of  July,  1894,  a  sum  of  £5,188  16s.  lOd. 
was  found  due  to  the  testator's  estate  from  H.  O. 
Carew,  and  by  an  order  on  further  consideration  on 
the  30th  of  January,  1895,  H.  G.  Carew  was  ordered 
to  pay  the  said  sum  to  the  trustees  of  the  will. 

On  the  16th  of  March,  1896,  the  testator's  widow 
died.  On  the  same  day,  but  before  the  death  of  Mrs. 
Carew,  a  receiving  order  and  an  order  of  adjudica- 
tion in  bankruptcy  were,  on  his  own  application,  made 
against  H.  G.  Carew.  On  the  4th  of  April  such 
bankruptcy  proceedings  were  annulled,  on  the  ground 
that  the  orders  ought  never  to  have  been  made.  By 
mortgage  deeds  of  various  dates  H.  G.  Carew  alone, 
and  he  and  his  wife  jointly,  mortgaged  their  interests 

(a.)  Reported  by  W.  Shalloboss  Goddabd,  Esq., 
Barrister-at-Law. 


under  the  testator's  will  to  several  mortgagees  to 
secure  various  sums  of  money,  and  H.  G.  Carew  by 
deed  assigned  all  his  interest  under  the  will  to  a 
trustee  upon  trust  to  raise  £2,600  for  the  benefit  of 
his  wife  and  children,  and,  subject  thereto,  upon 
trust  for  himself. 

A  summons  having  been  taken  out  for  a  declaration 
as  to  who,  upon  the  true  construction  of  the  will, 
were  entitlea  to  the  moiety  of  the  testator's  estate 
bequeathed  to  H.  G.  Carew,  Stirling,  J.,  held  that 
H.  G.  Carew  was  not,  at  the  date  of  the  death  of  the 
testator's  widow,  under  any  *'  legal  disability  "  within 
the  meaning  of  those  words  as  used  in  the  will,  and 
consequently  that  H.  G.  Carew,  or  those  claiming 
under  him,  were  entitled  (see  the  report,  ante,  p.  296). 

The  wife  and  children  of  H.  G.  Carew,  who  would 
be  the  persons  entitled  in  the  event  of  the  gift  over 
having  taken  effect,  appealed. 

Orosvenor  Woods,  Q,C%,  and  PhUpatts,  for  the  appel- 
lants.— Disability  used  with  reference  to  a  legatee 
must  mean  a  disability  to  receive.  "  Legal "  may  be 
opposed  to  **  physical."  It  is  equally  a  legal  dis- 
ability, whether  caused  by  the  acts  of  the  legatee  or 
by  those  of  others.  The  letter  must,  according  to  the 
cases,  yield  to  the  spirit  of  such  raovisoee :  see  Lloyd 
V.  Lloyd,  L.  B.  2  Eq.  722,  15  W.  R.  Ch.  Dig.  42 ; 
Trappes  v.  Meredith,  L.  B.  9  Eq.  229,  18  W.  B.  Ch. 
Dig.  152 ;  Ex  parU  Eyston,  26  W.  B.  181,  7  Ch.  D. 
146 ;  Samuel  v.  Samuel,  12  Ch.  D.  162,  28  W.  B.  Dig:. 
260;  Metealfe  v.  Metcalfe,  [1891]  3  Ch.  1.  40  W.  R. 
Dig.  280.  The  words  **  legal  disability  "  should  be 
construed  so  as  to  secure  personal  enjoyment.  H»e 
the  intention  is  dear,  and  the  words  have  no  fixed 
meaning  which  would  prevent  the  court  giving  effect 
to  them. 

They  also  referred  to  In  re  Broum,  Dixon  v.  Brown^ 
32  Ch.  D.  697,  34  W.  B.  Dig.  18 ;  BamOt  v.  Sheffidd, 
1  De.  G.  M.  &  G.  371 ;  Morris  v.  Livie,  1  Y.  &  a 
Ch.  380. 

Hastings,  Q,C,,  and  Bawlins,  Q,C,,  for  the  respon- 
dent, Mrs.  Jessie  Weston  {nSe  Carew). 

Henry  Fellows,  Eibton,  Elqood,  and  W,  C,  Fooks, 
for  various  incumbrancers. 

C,  E,  BoviU,  for  the  trustees  of  the  will. 

Grosvenor  Woods,  Q.C,  in  reply. — Bankruptcy  ia 
not  a  change  of  status.  I  submit  that  an  operation 
of  law  does  here  prevent  H.  G.  Carew  taking  for  his 
own  benefit.  **I^gal "  must  meansome  act  or  rule  of 
law. 

Cur,  adv,  vuU. 

May  19. — ^Lindley,  L.J. — ^The  question  raised  by 
this  appeal  turns  on  the  true  construction  of  a  daose 
in  the  will  of  a  solicitor.  [His  lordship  referred  to 
the  will,  to  the  bankruptcy  of  the  son,  and  to  the 
order  declaring  the  sum  found  due  from  him  to  be  a 
charge  on  his  share  of  his  father's  property.] 

There  are  two  ways  of  construing  the  (dauae  in.  the 
will  relating  to  the  son's  share.  One  is  that  on  the 
death  of  his  mother  the  son  is  to  be  entiUed  to  one- 
half  of  the  residuary  estate,  unless  he  is  at  that  time 
under  some  legal  disability  which  prevents  him  trom 
taking  and  enjoying  such  half  for  his  own  personal 
and  exclusive  benefit.  The  other  is  that  on  the 
death  of  his  mother  the  son  is  to  be  entitled  to  one- 
half  of  the  residuary  estate  unless  something  has 
occurred  which  legally  prevents  him  from  taking  and 
enjoying  such  hidi  for  his  own  personal  andexoKuive 
benefit. 


There  is  no  context  to  show  more  precisely  than 
the  clar.se  itself  shows  what  the  testator  really  meant 
The  first  of  the  above  constructions  is  the  more  Hbenl 
of  the  two ;  but  it  is  open  to  the  objection  that  the 
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meaniDg  of  being  **  under  a  legal  disability  '*  is  not  free 
from  ambi^ty.   Sach  wordsbave  no  precise  technical 
meaning ;  nnt  the  explanations  ffiTon  of  **  ability  " 
ia  Comyns*  Digest  and  "  disabuity "  in  Jacobs  & 
Tomljne's  Law  Dictionaries  lead  me  to  infer  that  1^1 
disability  wonld  indade  bankraptc^',  conyiction  lor 
felony,  attainder  for  treason,  and  lunacy.    Infancy 
need  not  be  considered,  as  the  son  was  over  twenty- 
one  when  the  will  was  made.    An  alienation  would 
not  create  a  legal  disability ;  still  less  would  a  mort- 
gage or  charge.    In  this  case  the  son  had  procured 
himself  to  be  made  bankrupt,  but  the  bankruptcy  was 
annulled  as  bemg  a  mere  device  and  trick,  and  it 
ought  to  be  disregarded  accordinglv.    The  son  wm  at 
his  mother's  death  sui  juris  in  all  respects,  he  was 
under  no  legal  disability  of  any  kind ;  and  if  the  first 
construction  is  the  right  one,  he  became  entitled  to 
one-half  the  property,  subject  to  the  payment  of  the 
amounts  charged  upon  it. 

The  second  of  the  above  constructions  is  open  to  the 
objection  that  it  departs  more  than  the  first  from  the 
words  of  the  clause ;  and  further,  that  this  construc- 
tion leads  to  results  which  it  is  difficult  to  suppose 
the  testator  really  intended.    The  clause  is  not  so 
worded  as  to  amount  to  a  gift  to  the  son  until  aliena- 
tion, and  then  to  his  wife  and  children ;    and  it  can 
hardly  be  supposed  that  the  testator  meant  that  his 
son  was  not   to  have  anything  if  he  alienated    or 
charged  his  half  before  his  momer*s  death,  but  was 
to  be  at  liberty  to  alienate  or  charge  it  as  soon  as  she 
was  dead.    The  words  do  not  warrant  the  inference 
that  a  mere  incumbrance  by  the  son,  existing  at  his 
mother's  death,  was  to  deprive  him  of  all  benefit 
under  the  will.    Inability  to  pay  off  a  debt  charged 
apon  property  may  prevent  the  owner  from  ever 
actually  personally  enjoying  the  property ;  but  such 
inabili^  can  hardly  be  described  as  a  '*  legal  disa- 
bility "  from  enjoying  it.     On  these  ^^unds  I  am  of 
opinion  that  the  first  construction  is  the  sounder  of 
the  two.    The  appeal  therefore  must  be  dismissed 
with  costs. 


Lopes,  L.  J. — I  am  of  the  same  opinion.    I  think 
the  limitations  in  this  will  are  alternative  limitations, 
and   the    important  words   are  "under    any  legal 
disability  in  consequence  whereof  he  would  be  hindered 
in  or  prevented  from  taking  the  same  for  his  own  per- 
sonal exclusive  benefit."    The  ffoveming  words  there 
are,  in  my  judgment,  '*  lesal  msability."    What  did 
the  testator  mean  by  legid  disability  P     I  think  he 
meant  a  disability  by  act  of  law,  and  not  a  disability 
created    by  Carew  himself;    a    personal    disabilitv 
imposed  on  him  by  the  law,  not  voluntarily  created, 
but  imposed  in  tnviYum,  such  for  instance  as  bank- 
ruptcy,  or  conviction  for  felony,  or  attainder  for 
treason,  and  in  my  judgment  also  lunacy.     I  cannot 
think,  having  regard  to  the  words  used  in  the  will, 
that    the  testator  ever  intended  that  those   words 
should  include  a  mortoage  or  a  charge,  or  that  he 
ever  thought  of  those  being  such  a  disability  as  he 
was  dealing  with.    If  that  were  the?legal  condusionj 
any  small  charse  made  a  week  before  the  mother's 
death  would  brmg  the  case  within  the  words — a  small 
charge  which  he  could  pay  off  a  fortnight  afterwards. 
I  cannot  think  the  testator  ever  intended  a  disability 
arising  from  mere  impecuniosity,  to  take  effect.     I 
therefore  am  of  opinion  that  the  learned  judge  in  the 
court  below  was  perfectly  right  in  the  view  he  took  of 
the  true  construction  of  this  will,  and  that  the  appeal 
must  be  dismissed. 

Kat,  li.  J. — ^This  appeal  raises  a  question  of  con- 
struction of  the  will  of  G^rge  Carew,  who  was  a 
solicitor.  [His  lordship  stated  the  clause  in  the  will, 
and  oontinaed: — ]  The  son  Henry  G.  Carew  mort- 
gaged his  interest  under  the  will.    He,  as  executor  of 


the  testator,  receivedassets  of  thetestatorto  the  amount 
of  £5,188,  and  that  sum  is  still  due  from  him.  When 
the  testator's  widow  was  at  the  point  of  death  he,  for 
the  purpose  of  causing  the  alternative  gift  in  favour 
of  his  own  wife  and  children  to  take  effect,  procured 
himself  to  be  adjudicated  bankrupt  on  his  own 
petition.  On  the  16th  of  March,  1895,  the  testator's 
widow  died.  The  bankruptcy  was  annulled  on  the 
4th  of  April  on  the  ground  of  its  being  a  device. 
On  the  30th  of  January,  1895,  an  order  was  made 
on  the  further  consideration  of  a  suit  for  administra- 
tion of  the  estate  by  whidi  Henry  was  ordered  to  pay 
the  £5,188,  and  it  was  declared  that  any  interest 
coining  to  him  under  the  will  was  liable  to  make  it 

food,  and  that  sum  and  the  costs  of  the  action  which 
e  was  ordered  to  pay  were  declared  a  charge  upon 
his  interest,  if  any. 

The  question  iR  whether,  under  these  circum- 
stances, the  alternative  gift  to  the  wife  and  children 
of  Henry  has  taken  effect.  This  limitation  is 
not  in  any  of  the  forms  which  use  has  rendered 
familiar,  it  does  not  contain  any  words  referring  to 
voluntary  alienation.  I  am  dei^r  of  opinion  that 
neither  the  mortgages  made  by  Elenry  nor  his  pre- 
tended bankruj^t^,  although  existing  at  the  death  of 
the  widow,  which  is  the  point  of  time  referred  f  o  in 
the  alternative  limitation,  caused  the  gift  in  favour 
of  Henri's  wife  and  children  to  take  effect. 

The  cufficulty  is  to  determine  what  was  the  conse- 
quence of  his  liabilitjr  to  pay  to  the  trustees  £5, 188  and 
the  order  making  this  sum  a  charge  upon  his  interest, 
if  any.  It  was  argu^  that  this  did  create  a  legal 
disability  in  consequence  whereof  he  was  hindered  in 
taking  his  share  for  his  own  personal  and  exclusive 
benefit.  But  does  this  create  a  legal  disability  P 
Legal  disability  must  be  a  disability  of  the  person 
referred  to  occasioned  by  act  of  law. 

It  was  ingeniously  argued  that  even  without  this 
order  of  the  court  there  is  a  rule  of  law  which  pre- 
vented Henrv  from  taking  anytMng  under  the  will 
until  his  liabuitv  to  the  estate  as  a  trustee  or  execu- 
tor, was  satisfied.  That  is  quite  true,  but  is  that  the 
legal  disability  contemplated  by  this  clause?  At 
any  rate,  it  is  urged  that  if  that  would  not  do, 
the  order  of  the  court  which  was  made  during  the 
life  of  the  tenant  for  life,  and  remained  unsatisfied 
at  her  death,  created  a  disability  by  act  of  law. 

I  confess  I  think  this  question  of  the  effect  of 
Henry's  indebtedness  and  of  the  order  one  of  some 
difficulty.  I  agree  that  in  order  to  arrive  at  a  true 
solution  of  it  the  p^eneral  intention  and  scheme  of  the 
will  must  be  considered.  The  best  mode  of  puttLng 
the  case  for  the  appellant  seems  to  me  to  be  to  treat 
disability  as  meaning  disability  of  Henry  to  take  for 
his  own  personal  and  exclusive  benefit.  If  such  dis- 
ability is  occasioned  by  act  of  law,  the  alternative 
gift  takes  effect.  Any  proceeding  in  a  court  of  law 
in  invitum,  although  Drought  about  bv  Henry's  own 
act  or  default,  is  a  legal  disability  within  the  mean- 
iDg of  this  provision. 

But  that  would  be  reading  the  clause  as  though  it 
were  written,  <*If  Henry  is  prevented  «rom  tiJdng 
for  his  own  benefit  bv  the  judgment  or  order  of  any 
court,  the  property  shidl  go  to  his  wife  and  childrai.'' 
The  object  of  the  testator  does  not  seem  to  have  been 
to  prevent  Henry  £rom  alienating  or  charging  his 
interest.  If  a  charge  created  by  the  act  of  the 
legatee  was  not  to  make  the  altmiative  limitation 
take  effect,  it  is  difficult  to  suppose  that  the  testator 
intended  that  a  charge  imposed  by  a  rule  of  law  or 
by  an  order  of  the  court  was  to  have  that  conse- 
quence* Moreover,  if  that  was  so,  a  judgment  f6r  a 
small  amount,  £10  or  £5,  and  execution  unsatisfied  at 
the  time  specified,  would  cause  the  property  to  so 
over.    If  that  were  the  dear  meftmng  of  the  words, 
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May  12,  13,  19. 


In  re  Cabbw. 
Caeew  v.  Caeew.  (o.) 

WUl—Comtruction — RevtT$ionary  interest — **  Legal  die- 
ability  "  preventing  legatee  from  taking  for  his  oion 
beneJU^Bankruptcyt  euhsequently  annulled, 
A  testator  gave  the  income  of  his  residuary  estate  to 
his  wife  for  lifey  and  subject  thereto  gave  a  moiety  of 
such  estate  to  his  son ;  but  in  case  the  son  should  at  the 
time  of  the  wifeU  death  be  **  under  any  legal  disability 
in  consequence  whereof  he  would  be  hindered  in  or  pre- 
vented from  taking  the  same  for  his  own  personal  and 
exclusive  benefit,'*  then  the  testator  gave  the  same  over  to 
the  son's  wife  and  children. 

During  the  widow's  lifetime  the  son,  who  was  one  of 
the  executors  of  the  testator,  was  ordered  to  pay  a  sum  of 
£5,188  to  the  estate,  such  sum  being  assets  received  by 
the  son  in  the  administration  of  the  estate,  and  his  rever- 
sionary interest  under  the  will  was  declared  liable  to 
make  good  such  sum.  The  son  had  also  mortgaged  his 
reversionary  interest. 

On  the  day  of  the  death  of  the  tenant  for  life,  but 
before  the  death,  the  son  was,  on  his  own  application, 
adjudicated  bankrupt;  but  the  order  of  abjudication 
was  shortly  afterwards  annulled  on  the  ground  that  it 
ought  never  to  have  been  made. 

Held,  that  the  words  ''legal  disability  "  as  used  in  the 
will  indicated  a  disability  imposed  by  act  of  law  rather 
thin  a  disability  arising  simply  from  the  voluntary  act 
of  the  legatee^  and  that  therefore,  on  the  ahove  facts,  no  such 
legal  disability  arose  as  would  cause  the  gift  over  to  take 
effect ;  further,  the  bankruptcy,  being  a  mere  device  on 
the  part  of  the  son,  ought  not  to  be  regarded. 

Decision  of  StirliDg,  J.,  ante,  p.  296,  [1896]  1  Vh. 
m,  affirmed.  /-         »  l        j 

Appeal  from  Stirling,  J.  (reported  ante,  p.  296, 
[1896]  1  Ch.  627).  »   f         , 

By  his  wiU,  dated  the  11th  of  January,  1886, 
G^rge  Carew,  a  solicitor,  gave  his  wife  speioifio  and 
peooniai^  legacies,  and  the  income  of  his  estate  to  her 
for  her  me,  and  subject  thereto  one  equal  moiety  to 
his  granddaughter  Jessie  Carew.  **  And  as  to  the 
other  equal  moiety  thereof,  and  in  case  of  the  death 
(under  age)  of  my  said  granddaughter,  then  as  to  the 
entirety  of.  my  said  worldly  estate  and  property  I 
give  the  same,  subject  as  aforesaid,  to  my  son  Henry 
George  Carew ;  but  if  he  should  predecease  either  my 
said  wife  or  me,  or  in  case  of  his  oeinff  at  the  time  of 
the  death  of  the  surviyor  of  my  said  wife  and  me 
under  any  legal  disability,  in  consequence  whereof  he 
would  be  hindered  in  or  prevented  from  taking  the 
same  for  his  own  personal  and  exclusive  benefit," 
then  over. 

By  the  chief  clerk's  certificate  made  in  the  action 
on  the  29th  of  July,  1894,  a  sum  of  £5,188  168.  lOd. 
was  found  due  to  the  testator's  estate  from  H.  O. 
Carew,  and  by  an  order  on  further  consideration  on 
the  30th  of  January,  1895,  H.  G.  Carew  was  ordered 
to  Day  the  said  sum  to  the  trustees  of  the  wilL 

On  the  16th  of  March,  1895,  the  testator's  widow 
died.  On  the  same  day,  but  before  the  death  of  Mrs. 
Carew,  a  receiving  order  and  an  order  of  adjudica- 
tion in  bankruptgr  were,  on  his  own  application,  made 
against  H.  G.  Carew.  On  the  4th  of  April  such 
bankruptcy  proceedings  were  annulled,  on  the  ground 
that  the  orders  ought  never  to  have  been  made.  By 
mortgage  deeds  of  various  dates  H.  G.  Carew  alone, 
and  he  and  his  wife  jointly,  mortgaged  their  interests 

(a.)  Keported  by  W.  Shalloeobs  Goddaed,  Esq., 
Barrister-at-Law. 


under  the  testator's  will  to  several  mortgagees  to 
secure  various  sums  of  money,  and  H.  G.  Carew  by 
deed  assigned  all  his  interest  under  the  will  to  a 
trustee  upon  trust  to  raise  £2,500  for  the  benefit  of 
his  wife  and  children,  and,  subject  thereto,  upon 
trust  for  himself. 

A  summons  having  been  taken  out  for  a  declaration 
as  to  who,  upon  the  true  construction  of  the  will, 
were  entitlea  to  the  moiety  of  the  testator's  estate 
bequeathed  to  H.  G.  Carew,  Stirlmg,  J.,  held  that 
H.  G.  Carew  was  not,  at  the  date  of  tiie  death  of  the 
testator's  widow,  under  any  *'  legal  disability  "  within 
the  meaning  of  those  words  as  used  in  the  will,  and 
consequently  that  H.  G.  Carew,  or  those  claiming 
under  him,  were  entitled  (see  the  report,  ante,  p.  296). 

The  wife  and  children  of  H.  G.  Carew,  who  would 
be  the  persons  entitled  in  the  event  of  the  gift  over 
having  taken  effect,  appealed. 

Orosvenor  Woods,  Q.G%,  and  PhUpotts,  for  the  appel- 
lants.— Disability  used  with  reference  to  a  legatee 
must  mean  a  disabiliiy  to  receive.  "  Legal "  may  be 
opposed  to  **phy8iccJ."  It  is  equally  a  legal  dis- 
abuity,  whether  caused  by  the  acts  of  the  legatee  <» 
by  those  of  others.  The  letter  must,  according  to  the 
cases,  yield  to  the  spirit  of  such  raovisoee :  see  Lloffd 
V.  Lloyd,  L.  R.  2  Eq.  722,  15  W.  R.  Ch.  Dig.  42 ; 
Trappes  v.  MeredUh,  L.  R.  9  Eq.  229,  18  W.  R.  Ch. 
Dig.  152 ;  Ex  parU  Eyston,  26  W.  R.  181,  7  Ch.  D. 
145 ;  Samuel  v.  Samuel,  12  Ch.  D.  152,  28  W.  R.  Di^. 
250;  Metealfe  v.  Metcalfe,  [1891]  3  Ch.  1.  40  W.  K. 
Dig.  280.  The  words  '<  legal  disability "  should  be 
construed  so  as  to  secure  personal  enjoyment.  Here 
the  intention  is  dear,  and  the  words  have  no  fixed 
meaning  which  would  prevent  the  court  giving  effect 
to  them. 

They  also  referred  to  In  re  Brown,  Dixon  v.  Broum^ 
32  Ch.  D.  597,  34  W.  R.  Dig.  18 ;  BameU  v.  Sheffield^ 
1  De.  G.  M.  &  G.  371 ;  Morris  v.  Livie,  1  Y.  &  C. 
Ch.  380. 

Hastings,  Q.C.,  and  Rawlins,  Q.C.,  for  the  respon- 
dent, Mrs.  Jessie  Weston  (n^e  Carew). 

Henry  Fellows,  Bibton,  Elqood,  and  W.  C.  Foaks, 
for  various  incumbrancers. 

C.  E.  BoviU,  for  the  trustees  of  the  will. 

Orosvenor  Woods,  Q.C.,  in  reply. — Bankruptcy  is 
not  a  change  of  status.  I  submit  that  an  operation 
of  law  does  here  prevent  H.  G.  Oarew  tdbdng  for  his 
own  benefit.  **Iiegal "  must  mean  some  act  or  role  of 
law. 

Cur.  adv.  vuU* 

May  19.— Ldtdlby,  L.J.— The  question  raised  bj 
this  appeal  turns  on  the  true  construction  of  a  daoae 
in  the  will  of  a  solicitor.  [His  lordship  referred  to 
the  will,  to  the  bankruptcy  of  the  son,  and  to  the 
order  declaring  the  sum  found  due  from  him  to  be  a 
charge  on  his  share  of  his  father's  property.] 

There  are  two  ways  of  construing  the  dause  in  the 
will  relating  to  the  son's  share.  One  is  that  on  the 
death  of  his  mother  the  son  is  to  be  entitled  to  one- 
half  of  the  residuary  estate,  unless  he  is  at  that  time 
under  some  le^  disability  which  prevents  him  from 
taking  and  enjoving  such  half  for  his  own  personal 
and  exclusive  benefit.  The  other  is  that  on  the 
death  of  his  mother  the  son  is  to  be  entitled  to  one- 
half  of  the  residuary  estate  unless  something  has 
occurred  which  legally  prevents  him  from  takin^^  and 
enjoying  such  half  for  ms  own  personal  and  ez<£iaive 
benefit. 

There  is  no  context  to  show  more  preoisdy  than 
tbr  clar.se  itself  shows  what  die  testator  really  m^uit. 
The  first  of  the  above  constructions  is  the  more  liberal 
of  the  two ;  but  it  is  open  to  the  objection  that  the 
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meaning  of  being  "  under  a  lesal  disability  "  is  not  free 
from  ambieoity.   Sach  wordsbave  no  precise  tecbnioal 
meaning ;  nut  tbe  explanations  giTon  of  *'  alnlity  " 
in  Comyns'   Digest  and  *'  disabuity  **  in  Jaoobs  & 
Tomline's  Law  Dictionaries  lead  me  to  infer  that  leffal 
disability  would  include  bankruptcy,  conviction  lor 
felony,  attainder  for  treason,  and  lunacy.    Infancy 
need  not  be  considered,  as  the  son  was  oyer  twenty- 
one  when  the  will  was  made.    An  alienation  would 
not  create  a  legal  disability ;  still  less  would  a  mort- 
gage or  charge.    In  this  case  the  son  had  procured 
himself  to  be  made  bankrupt,  but  the  bankruptcy  was 
annulled  as  bemg  a  mere  device  and  trick,  and  it 
ought  to  be  disregarded  accordingly.    The  son  was  at 
his  mother's  death  8ui  juris  itt  all  respects,  he  was 
under  no  legal  disability  of  any  kind ;  and  if  the  first 
construction  is  the  right  one,  he  became  entitled  to 
one-half  the  property,  subject  to  the  payment  of  the 
amounts  cha^g;ed  upon  it. 

The  second  of  the  above  constructions  is  open  to  the 
objection  that  it  departs  more  than  the  first  from  tbe 
words  of  the  clause ;  and  further,  that  this  construc- 
tion leads  to  results  which  it  is  difficult  to  suppose 
the  testator  really  intended.    The  clause  is  not  so 
worded  as  to  amount  to  a  gift  to  the  son  until  aliena- 
tion, and  then  to  his  wife  and  children ;    and  it  can 
hardly  be  supposed  that  the  testator  meant  that  his 
son  was  not   to   have  anything  if  he  alienated    or 
charged  his  half  before  his  momer*s  death,  but  was 
to  be  at  liberty  to  alienate  or  charge  it  as  soon  as  she 
was  dead.    The  words  do  not  warrant  the  inference 
that  a  mere  incumbrance  by  the  son,  existing  at  his 
mother's  death,  was  to  deprive  him  of  all  benefit 
under  the  will.    Inability  to  pay  off  a  debt  charged 
upon  property  may  prevent  the  owner  from  ever 
actually  personally  enjoying  the  property ;  but  such 
inability  can  hardly  be  described  as  a  **  legal  disa- 
bility "  from  enjoying  it.     On  these  grounds  I  am  of 
opinion  that  the  first  construction  is  the  sounder  of 
toe  two.    The  appeal  therefore  must  be  dismissed 
with  costs. 


IjOPXS,  L.  J. — I  am  of  the  same  opinion.    I  think 
the  limitations  in  this  will  are  alternative  limitations, 
and    the   important   words    are  ''under    any  legal 
disability  in  consequence  whereof  he  would  be  hindered 
in  or  prevented  from  taking  the  same  for  his  own  per- 
sonal ezdusive  benefit."    The  ffoveming  words  there 
are,  in  my  judgment,  **  lesal  msability."    What  did 
the  testator  mean  by  legal  disability  P     I  think  he 
meant  a  disability  by  act  of  law,  and  not  a  disability 
created    by  Carew  himself;    a   personal    disability 
imposed  on  him  by  the  law,  not  voluntarily  created, 
but  imposed  in  invitum,  such  for  instance  as  bank- 
ruptcy,   or  conviction  for  felony,   or  attainder  for 
treason,  and  in  my  judgment  also  lunacy.     I  cannot 
think,  having  regard  to  the  words  usea  in  the  will, 
that    the  testator  ever  intended  that  those   words 
should  include  a  mortgage  or  a  charge,  or  that  he 
ever  thought  of  those  being  such  a  disability  as  he 
was  dealing  with.    If  that  were  the?legal  conclusion^ 
any  small  charge  made  a  week  before  the  mother's 
death  would  brmg  the  case  within  the  words — a  small 
charge  which  he  could  pay  off  a  fortnight  afterwards. 
I  cannot  think  the  testator  ever  intended  a  disability 
arising  from  mere  impecuniosity,  to  take  effect.     I 
therefore  am  of  opinion  that  the  learned  judge  in  the 
court  below  was  perfectly  right  in  the  view  he  took  of 
the  true  construction  of  this  will,  and  that  the  appeal 
must  be  dismissed. 

Katt,  I4.J. — This  appeal  raises  a  question  of  con- 
struction of  the  will  of  G^rge  Carew,  who  was  a 
soli<ntor.  [His  lordship  stated  the  clause  in  the  will, 
and  oontanued: — ]  The  son  Henry  G.  Carew  mort- 
gBged  his  interest  under  the  will.    Ue,  as  executor  of 


the  testator,  receivedassets  of  the  testator  to  the  amount 
of  £5,188,  and  that  sum  is  still  due  from  him.  When 
the  testator's  widow  was  at  the  point  of  death  he,  for 
the  purpose  of  causing  the  alternative  gift  in  favour 
of  his  own  wife  and  children  to  take  effect,  procured 
himself  to  be  adjudicated  bankrupt  on  his  uwn 
petition.  On  the  16th  of  March,  1895,  the  testator's 
widow  died.  The  bankruptcy  was  annulled  on  the 
4th  of  April  on  the  ground  of  its  being  a  device. 
On  the  30th  of  January,  1895,  an  order  was  made 
on  the  further  consideration  of  a  suit  for  administra- 
tion of  the  estate  by  whidi  Henry  was  ordered  to  pay 
the  £5,188,  and  it  was  declared  that  any  interest 
coming  to  him  under  the  will  was  liable  to  make  it 

food,  and  that  sum  and  the  costs  of  the  action  which 
e  was  ordered  to  pay  were  declared  a  charge  upon 
his  interest,  if  any. 

The  question  is  whether,  under  these  circum- 
stances, the  alternative  gift  to  the  wife  and  children 
of  Henry  has  taken  effect.  This  limitation  is 
not  in  any  of  the  forms  which  use  has  rendered 
familiar,  it  does  not  contain  any  words  referring  to 
voluntary  alienation.  I  am  clearly  of  opinion  that 
neither  the  mortgages  made  by  Henry  nor  his  pre- 
tended bankruptcy,  although  existing  at  the  death  of 
the  widow,  which  is  the  point  of  time  referred  t  o  in 
the  alternative  limitation,  caused  the  gift  in  favour 
of  Heniy's  wife  and  children  to  take  effect. 

The  cufficulty  is  to  determine  what  was  the  conse- 
quence of  his  liability  to  pay  to  the  trustees  £5,188  and 
the  order  making  this  sum  a  charge  upon  his  interest, 
if  any.  It  was  argued  that  this  did  create  a  legal 
disability  in  consequence  whereof  he  was  hindered  in 
taking  his  share  for  his  own  personal  and  exclusive 
benefit.  But  does  this  create  a  legal  disability  P 
Legal  disability  must  be  a  disability  of  the  person 
referred  to  occasioned  by  act  of  law. 

It  was  ingeniously  argued  that  even  without  this 
order  of  the  court  tnere  is  a  rule  of  law  which  pre- 
vented Henry  from  taking  anything  under  the  will 
until  his  liabuiW  to  the  estate  as  a  trustee  or  execu- 
tor, was  satisfied.  That  is  quite  true,  but  is  that  the 
legal  disability  contemplated  by  this  clause  P  At 
any  rate,  it  is  urged  that  if  that  would  not  do, 
the  order  of  the  court  which  was  made  during  the 
life  of  the  tenant  for  life,  and  remained  unsatisfied 
at  her  death,  created  a  disability  by  act  of  law. 

I  confess  I  think  this  question  of  the  effect  of 
Henry's  indebtedness  and  of  the  order  one  of  some 
difficulty.  I  agree  that  in  order  to  arrive  at  a  true 
solution  of  it  the  p^end  intention  and  scheme  of  the 
will  must  be  considered.  The  best  mode  of  putting 
the  case  for  the  appellant  seems  to  me  to  be  to  treat 
disability  as  meaning  disability  of  Henry  to  take  for 
his  own  personal  and  exclusive  benefit.  If  such  dis- 
ability is  occasioned  by  act  of  law,  the  alternative 
gift  takes  effect.  Any  proceeding  in  a  court  of  law 
in  invititm,  although  Drought  about  by  Henry's  own 
act  or  default,  is  a  legal  diMbility  within  the  mean- 
ing of  this  provision. 

But  that  would  be  reading  the  clause  as  though  it 
were  written,  '*If  Henry  is  prevented  «rom  taking 
for  his  own  benefit  bv  the  judgment  or  order  of  any 
court,  the  property  shidl  go  to  his  wife  and  children.'' 
The  object  of  the  testator  does  not  seem  to  have  been 
to  prevent  Henry  from  alienating  or  oharginff  his 
interest.  If  a  charge  created  by  the  act  of  the 
legatee  was  not  to  make  the  alternative  limitation 
take  effect,  it  is  difficult  to  suppose  that  the  testator 
intended  that  a  charge  imposed  by  a  rule  of  law  or 
by  an  order  of  the  court  was  to  have  that  oonse- 
quenoe»  Moreover,  if  that  was  so,  a  judgment  for  a 
small  amount,  £10  or  £5,  and  execution  unsatisfied  at 
the  time  8pe<»fied,  would  cause  the  property  to  so 
over.    If  that  were  the  dear  meaning  of  the  words, 
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of  oonrse  the  court  must  enf  oroe  it ;  but  if  it  is  dcubt- 
fnl,  these  oonsideratioiis  are  important. 

Then,  farther,  in  a  case  where  the  meaning  is  dubious 
the  consequence  of  either  construction  may  and  ought 
to  be  conndered.  If  this  property  has  gone  over  to 
Henry's  wife  and  ohildr^,  not  only  are  all  the 
oharffes  made  by  him  upon  it  defeated,  but  Jessie 
will  lose  hflJf  of  the  £5,188,  which  is  her  share  of 
Henry's  debt  to  the  estate,  and  he  will  have  had  all 
that  money,  bcurides  what  he  has  raised  upon  his  share 
hv  mortfi^es,  which  I  understand  he  cannot  redeem. 
If  the  Hmitation  in  favour  of  Henry's  wife  and 
children  has  not  taken  effect,  Jessie  will  recover  her 
full  share  of  the  estate,  and  there  will  be  something 
for  the  mortgagees  of  Henry.  His  wife  and  other 
children  will  get  nothing.  The  latter  of  these  two  con- 
structions wiU  occasion  less  injustice  than  the  other. 

On  the  whole  I  think  the  words  '*  legal  disability  " 
mean  a  banlanptcy,  or  possibly  a  felony,  some  con- 
dition of  the  legatee  in  consequence  of  which  the  law 
deprives  him  of  his  property;  not  a  mere  charge 
created  by  judgment  and  execution,  or  imposed  by 
decree  of  a  court  Either  of  these  he  might  get  rid 
of  by  paying  the  amount,  and  in  this  respect  a  charge 
imposed  by  the  judgment  of  a  court  is  no  more  a 
cUsabiUty  than  a  charge  created  by  his  own  voluntary 
act  For  these  reasons  I  think  that  this  appeal  should 
be  dismissed. 

Appeal  dismiased. 

Solicitors,  Busk  &  Mellor :  E.  Vernor  M%h$ ;  Rye  <fe 
Eyre;  E,  H,  Ooddard;  Mear  &  Fowler ;  El^ood  & 
Moyle;  Bouth,  Stacey,  <fc  Caeile, 
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BoBmBON  V.  .Haktttn.  (a.) 


Trmtee — Employment  of  outside  hroker — Negligence — 

Contrihuiion — Statute  of  Limitations — Trustee  Act^ 

1888  (51  «fc  52  Vict,  c.  59),  s,  8,  sub-section  1  (a)  (b). 

The  employment  by  a  trustee  of  an  outside  hroker  is 
not  in  itidf  a  deoarture  from  his  duty  as  a  trustee. 
The  right  to  contrihuiion  between  co-trustees  is  governed 
by  the  same  principles  as  regulate  the  right  to  contribu- 
tion between  co-sureties.  The  principle  laid  down  as 
regards  co-sureties  in  Wolmershausen  v.  Gkdlick,  [1893] 
2  Ch.  514,  41  W.  E.  Dig.  193,  accordingly  applies  to  the 
case  of  a  trustee  suing  a  co-trustee  for  contribution  in 
respect  of  a  liability  incurred  from  loss  occasioned  to  the 
trust  estate  by  their  joint  default ;  and  the  Statute  of 
Limitations  does  not  begin  to  run  as  between  the  co- 
trustees until  the  daim  of  the  cestui  que  trust  is  estab- 
lished against  the  trustee  claiming  contribution. 

This  was  a  summons  by  one  trustee  of  a  settlement 
made  in  1884  on  the  marriage  of  Mr.  and  Mrs. 
Keegan,  and  by  the  three  infant  children  of  the 
marriage,  against  the  other  trustee  of  the  settlement, 
seeking  to  make  him  liable  for  a  loss  of  about  £1,000 
caused  by  his  negligence. 

The  defendant  denied  the  negligence,  and  claimed 
contribution  from  the  plaintiff  trustee. 

The  loss  was  incurred  as  follows. 

By  the  settlement  £2,500  was  covenanted  to  be 
settled  by  Mrs.  Keegan's  father. 

(a.)  Beported  by  J.  I.  Stibling,  Esq.,  Barrister- 
at-Law. 


The  trustees  of  the  settlement  were  the  plaintiff 
Eobinson,  who  was  at  the  date  of  the  settlement  a 
medical  student,  aged  23,  and  is  now  a  medical 
practitioner  in  the  country,  and  the  defoidant 
Harkin,  who  is  a  wine  merchant.  The  latter  had 
commenced  business  in  1881  along  with  a  fellow 
clerk,  and  the  evidence  showed  that  m  1884  the  busi- 
ness of  ike  firm  was  very  small. 

Neither  the  plaintiff  nor  the  defendant  had  at  the 
date  of  the  settlement  any  private  banking  account ; 
but  the  defendant's  firm  had  one. 

The  £2,500  covenanted  to  be  paid  was  paid  in  July, 
1885,  by  a  cheque  to  order,  which  was  brought  to  the 
plaintiff  Bobinson,  endorsed  by  him,  and  then  for- 
warded to  the  defends))&t. 

On  the  14th  of  January,  1885,  the  husband  Keegan 
wrote  to  the  defendant  that  he  and  his  wife  wished 
the  money  to  be  invested  in  North-Eastem  Bailway 
Four  per  Cent.  Preference  Shares,  adding  that  if  the 
defencutnt  had  a  stockbroker  on  his  books  he  should 
employ  him. 

The  defendant  acted  on  this  suggestion,  and 
entrusted  the  money  to  a  customer  of  his  named 
Record,  who  was  a  stockbroker,  though  not  a  member 
of  the  Stock  Exchange. 

The  defendant  received  the  following  acknowledg- 
ment, dated  the  14th  of  July,  1885,  for  the  money 
from  'Becord :  '*  I  beg  to  acknowledge  receipt  of 
cheque  for  £2,500,  the  amount,  less  commission,  to  be 
invested  in  such  stocks  and  in  such  names  as  might 
be  hereafter  advised." 

Becord  duly  invested  a  portion  of  the  stock. 

On  the  representation  of  Mr.  Keegan,  who  com- 
pluned  of  Becord  not  having  invested  the  wh<^e 
sum,  the  defendant  saw  Becord  and  obtained  from 
him  a  contract  note,  purporting  to  be  for  the  pur- 
chase of  £400  Qreai  Eastern  Four  per  Cent.  Pref ereooe 
Stock  and  £480  Manchester,  Sheffield,  &  Unooln- 
shire  Four  per  Cent.  Preference  Sto<^  If  these  pur- 
chases had  been  made  the  investment  of  the  £2,500 
would  have  been  complete ;  but  no  delivery  of  any 
such  stock  was  ever  made,  and,  in  fact,  the  balance 
of  £1,000  was  never  invested  at  alL 

Becord  was  insolvent,  so  that  nothing  could  be 
gained  by  an  action  against  him,  and  in  S^tember, 
1888,  the  money  was  irretrievably  lost 

The  money  that  had  been  invested  was  invested  in 
the  name  of  the  defendant  onl^,  but  there  was  no 
allegation  of  any  bad  faith  on  mis  part 

The  plaintiff  Bobinson  had  simply  left  the  whole 
matter  in  the  hands  of  the  defendant,  and  had  no 
intimation  that  there  was  anything  wrong  till 
October,  1888. 

Graham  Hastings,  Q,C,y  and  C.  E,  BoviU,  for  the 
plaintiff  Bobinson  and  the  infant  co-plaintiffs. — If  a 
man  accepts  a  trust,  he  undertakes  by  such  aooeptanoe 
to  exercise  ordinary  prudence.  A  trust  is  imphed  at 
law  to  invest  in  the  names  of  the  trustees,  and  it  is 
no  defence  that  he  invested  in  his  own  name.  As  to 
the  counterclaim,  where  there  has  been  no  fraud  or 
improper  conduct,  a  right  to  contribution  can  only 
be  established  where  it  is  proved  that  the  act  whi^ 
caused  the  loss  was  the  act  of  the  person  who  m 
sought  to  be  made  liable  or  the  joint  act  of  the  two* 
Here  tiie  loss  was  caused  by  employing  Becord  uad 
putting  the  money  in  his  hands,  which  was  not  a 
joint  act  The  only  joint  act  was  for  the  sake  of 
conformity :  Lingard  v.  Bromley ^  1  Y.  &  B.  114.  Hie 
defendant  cannot  daim  contribution  under  the  cir- 
cumstances. 

They  also  referred  to  Speight  v.  Oauni^  31  W.  £. 
401,  32  W.  B.  435,  22  Ch.  D.  727,  9  App.  Caa.  1; 
Leuns  v.  Nobbs,  26  W.  B.  631,  S  Ch.  D.  ^1 ;  Bakim 
V.  Hughes,  34  W.  B.  311,  31  Ch.  D.  390. 
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OrowenoT  WoocUf  Q.C.^  and  Ourtis  Prtce,  for  the 
defendant  Harkin. — 'Mr,  Beoord  persuaded  the  defen- 
dant that  he  was  acting  in  good  faith,  and  the 
defendant  ooght  not  to  be  charged  with  wilful  default 
because  he  trusted  in  these  representations.  The 
defoidanthasgot  no  benefit  from  this  trust,  and  if 
he  is  liable  the  plaintiff  is  equally  so. 

They  referred  to  the  Trustee  Act,  1893,  s.  24 ; 
SpeigM  ▼.  CfaurUt  Lewis  ▼.  Nobhs,  Bahin  v.  Httghea, 
and  ChiUingworth  t.  Chamber$,  anU,  pp.  32  and  388, 
[1896]  1  Oh.  685. 

Qraham  ffasHngs^  Q.Ct  in  reply. — ^The  step  of 
employing  Becord  was  the  cause  of  the  loss,  and  this 
was  not  a  joint  act  of  the  trustees.  As  to  tiiie  defen- 
dant's olum  for  contribution,  we  have  a  defence 
under  section  8  of  the  Trustee  Act,  1888,  and  ask 
leave  to  amend  in  order  to  plead  it. 

Ourtis  Price  relied  as  to  the  defence  under  the 
Trustee  Act,  1888. 

Our.  adv,  vuU, 

June  17.— Subling,  J.,  after  stating  the  facts, 
said : — ^The  question  which  I  have  to  decide  reduces 
itself  to  this :  whether  the  defendant,  either  alone  or 
jointly  with  the  plaintiff  Bobinson,  is  liable  for  the 
loss  of  the  trust  money.  The  duty  of  trustees  with 
reference  to  the  inrestment  of  trust  moneys  was  con- 
sidered in  8^M  ▼.  Qaufd,  31  W.  B.  401,  32  W.  B. 
435,  22  Oh.  D.  727,  9  App.  Oas.  1.  [ffis  lordship 
then  read  extracts  from  the  judgment  of  Jessel,  M.B., 
in  22  Oh.  D.,  at  p.  739,  <<  It  seems  to  me  that  on 
general  principles  ...  it  does  not  appear  to  me 
in  that  case  that  the'trustee  can  be  liable  " ;  and  from 
those  of  Lord  Selbome,  9  App.  Oas.,  at  p.  5, 
"Neither  the  statute,  however,  .  .  .  they  may 
properly  have  recourse  " ;  and  Lord  Blackbume,  at  p. 
19,  **  The  authorities  dted  by  the  late  Master  of  the 
BoUs,  .  .  .  and  is  a  breach  of  trust,"  and  con- 
tinued :— ]  It  is  by  the  principles  laid  down  in  that 
case  that  the  liabflity  of  the  trustee*  in  the  present 
instance  is  to  be  determined.  First,  then,  as  to  the 
defendant's  liability.  He  entrusted  to  Becord 
£2,500  on  the  terms  of  the  letter  of  the  14th  of  July, 
1885.  Was  he  justified  in  so  doing  ?  What  was  the 
position  of  Becord  ?  He  was  a  stockbroker,  but  not 
a  member  of  the  Stock  Exchange.  It  is  a  matter  of 
common  knowledge  that  outmde  brokers  do  not 
enjoy  so  high  a  reputation  as  members  of  the  Stock 
Exchange;  still  the  evidence  does  not  show  that 
there  may  not  be  outside  brokers  who  are  of  good 
repute  in  the  Oity  of  London,  and  I  do  not  decide  the 
case  on  that  ground  alone.  The  defendant  states 
that  he  did  not  at  that  time  know  the  difference 
between  outside  and  iDside  brokers.  What  he  did 
know  of  Becord  was  this.  He  became  aequainted 
with  him  through  his  partner,  who  had  known  him, 
he  says,  for  many  years.  He  was  also  introduced  as 
a  customer  by  Mr.  Maynard,  an  accountant  and  a 
mutual  friend.  Defendant  had  nerer  preyiously 
spoken  to  him,  being,  as  he  was,  a  customer  of  his 

Sartner;  he  paid  his  bills  promptly  when  sent  in. 
he  defendant  went  to  his  office  at  Wameford-court, 
and  **  formed  the  idea  he  was  worth  about  £10,000 
from  the  look  of  his  clerks  (four  or  five),  and  the 
business  going  on." 

The  defendant's  partner  was  not  called.  Mr. 
Maynard  was.  The  latter  stated  that  he  introduced 
the  defendant  to  Mr.  Kecord;  he  did  not  tell  the 
defendant  that  he  was  an  outside  broker ;  tiie  intro- 
duction had  nothing  to  do  with  the  Stock  Exchange. 
He  declined  in  the  most  marked  way  to  express  any 
opinion  with  regard  to  Becord's  financial  position  in 
1885,  but  said  that  he  had  employed  him  as  a  broker 
and  he  had  carried  out  the  business  satisfactorily. 


This  is  the  whole  of  the  evidence  on  this  head,  and  it 
seems   to   me  to  come  to  little    more    than  this: 
that  Becord  appeared  to  carnr  on  business  as  an  out- 
side broker  and  was  regarded  as  a  ff ood  customer  by 
a  firm  of  wine  merchants  in  a  small  way  of  budness. 
It  certainly  does  not  establish  the  allegation  in  the 
defendant's  statement  of  defence  that  Becord  "  was  a 
person  of  good  credit  in  the  Oity  of  London  as  a 
mroker."    I  think  that  the  defendant  failed  to  exer- 
cise proper  care  in  the  selection  of  a  broker,  and 
further  that  he  departed  from  the  usual  course  of 
business  in  depositiug  with  the  person  selected  so 
large  a  sum  as  £2,500  on  the  terms  of  the  letter  of 
the  14th  of  July,  1885.    In  my  judgment  he  has 
failed  to  justify  the  handing  over  of  this  sum  to 
Becord,  and  is  liable  for  the  loss  thereby  occasioned. 
What  was  the  plaintiff  Bobinson's  position  between 
the  10th  of  July,  1885,  and  the  25th  of  September, 
1888  P    He  says  :  «  I  left  the  matter  of  the  trust  in 
the  hands  of  the  defendant ;  I  judged  him  to  be  a 
man  of  experience  in  business  matters."    So  his  first 
stm>  was  to  hand  orer  tiie  mone^  to  the  defendant 
and  make  him  sole  judge  of  the  mvestmeut  and  the 
broker.    I  think  this  was  a  departure  from  his  duty. 
The  plaintiff  in  the  course  of  his  cross-examination 
stated  that  he  made  inquiries  by  letter  from  time  to 
time  between  July,  1885,  and  September,  1888.    He 
had  kept  no  copies  of  these  letters  or  of  the  defen- 
dant's replies.    He  was  aware  that  no  railway  stock 
had  been  transferred  into  his  name.   The  only  answer 
to  his  inquiries  that  he  could  remember  was  that  the 
defendant  was  seeking  favourable  opportunities  te 
buy  Great  Eastern  shares.     The  defendant  denies 
these  statements.    He  says :  "  If  the  plaintiff  Bobin- 
son wrote  to  me  between  1885  and  October,  1888,  I 
never  received  the   letters,  and   certainly   did  not 
answer  them."    The  defendant  does  not  allege  that 
he  kept  the  plaintiff  informed  of  what  was  being  done 
with  reference  to  the  investments.    Both  plaintiff  and 
defendant  were  perfectly  honest  witnesses,  and  the 
memory  of  one  or  the  other  must  be  at  fault.    My 
opinion  is  that  more  probably  the  plaintiff  is  misteken 
than  the  defendant.    However  that  may  be,  it  seems 
plain  on  his  own  admission  that  he  was  satisfied  with 
the  most  general  answer  to  his  inquiries,  and  for  a 
period  of  three  years  left  the  whole  matter  in  the 
hands  of  his  co-trustee.    Making  every  idlowance  for 
his  youth  and  inexperience,  I  cannot  hold  that  in 
reference  te  this  trust  he  took  the  same  precautions  as 
an  ordinary  prudent  man  of  business  would   have 


taken  with  regzird  to  his  own  afffdrs,  and  in  my  judg- 
ment the  plaintiff  Bobinson  is  as  between  himselx  and 
the  infant  co-plaintiffB  liable  in  respect  of  the  loss  no 
less  than  the  defendant. 

The  question  then  arises  whether  the  defendant  is 
entitlea  to  contribution  from  the  plaintiff.  This  sub- 
ject has  been  considered  by  the  Oourt  of  Appeal  in 
the  recent  case  of  Ohillingworih  v.  Ohambers,  ante, 
Dp.  32  and  388,  [1896]  1  Oh.  685.  In  that  case 
Smith,  L.J.,  said :  <*  As  between  two  trustees  who 
are  in  pari  delicto,  the  one  who  has  made  good  a 
loss  occasioned  by  a  breach  of  trust  for  which  two  are 
jointly  and  severidly  liable  may  obtain  contribution 
to  that  loss  from  the  other."  And  lindley,  L.J. 
said:  '*The  plaintiff  and  the  defendant  being  in 
pari  delicto,  the  plaintiff's  right  as  trustee  to  con- 
tribution from  the  defendant  as  co-trustee  is  estab- 
lished by  a  long  series  of  authorities,  of  which  it  is 
onlv  necessary  to  mention  Lingard  v.  Bromley  and 
Bahin  v.  Hughes.  Both  these  cases  thus  referred  to, 
and  particularly  the  latter,  show  that  for  the  pur- 
poses of  the  rule  one  trustee  is  to  be  treated  as  in  pari 
delicto  with  his  co-trustee,  although  he  may  have  taken 
the  more  active  part  in  the  conduct  of  the  business 
which  led  tothelMS."  [Hislordshipthen  read  the  head- 
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notes  to  Lingard  t.  Bromley  and  Bahin  v.  Hitghea  and 
extracts  from  the  judgments  of  Cotton,  L.J.,  at  page 
396  of  31  Oh.  D.,  '*  ma%  Hughes  was  the  aotive  trus- 
tee. .  .  .  All  the  trustees  were  in  the  wrong, 
and  erer^  one  is  equally  liable  to  indemnify  the 
beneficiaries";  and  of  Fry,  L.J.,  at  page  398, 
"  Upon  the  second  part  I  also  agree  with  my  brother 
Cotton,  L.J.  .  .  .  Such  a  doctrine  would  be 
against  the  policy  of  the  court  in  relation  to 
trusts."]  Having  regard  to  the  principles  there 
laid  down,  I  come  to  me  conclusion  uiat  the  plaintiff 
Bobinson  has  not  made  out  any  case  for  throwing 
the  entire  liability  on  the  defendant.  That  being  so, 
the  general  right  of  the  defendant  to  contribution 
remains. 

It  was  then  said  in  argument  that  there  was  a 
defence  under  the  Statute  of  Limitations,  and  in  par- 
ticular under  the  Trustee  Act,  1888,  s.  8.  This  defence 
is  not  pleaded  as  it  ought  to  hare  been,  and  I  was 
asked  to  give  leave  to  amend  by  pleading  it.  This 
application  was  met  by  another  on  the  part  of  the 
defendant,  that  he  might  be  at  liberty  to  amend  by 
pleading  the  same  statute  as  against  the  plaintiff 
Kobinson  ;  of  course,  these  statutes  would  be  of  no 
avail  aeaLust  the  infant  co-plaintiffs.  Having  regard 
to  the  late  period  at  which  this  defence  was  first 
suggested,  I  confess  I  feel  considerable  difficulty  in 
acceding  to  the  application  for  leave  to  amend,  and  if 
I  did  accede  to  it  I  should  certainly  give  the  defen- 
dant leave  to  amend  also.  I  have,  however,  con- 
sidered the  question  on  its  merits,  and  am  of  opinion 
that  the  Statutes  of  Limitation  afford  no  defence.  It 
was  laid  down  in  Bering  v.  WinchUsea  {Earl)^  1  Cox. 
318 :  *'  Contribution  is  Dottomed  and  fixed  on  general 
principles  of  justice,  and  does  not  spring  from  con- 
tract,   though   contract   may    qualify   it.     .     .     ." 


'*  The  reason  |^ven  in  the  books  is  that  in  aqxiali  jwri 
the  law  requu^s  equality,  one  shall  not  have  tlie 
burden  in  ease  of  the  rest ;  and  the  law  is  grounded  on 
ffreat  equity.  Contract  is  never  mentioned."  The 
law  was  in  that  case  applied  between  co-sureties; 
but  the  principles  laid  down  apply  equally  to  contri- 
bution between  co-trustees,  and  it  has  been  held  that 
such  right  to  contribution  gives  rise  to  a  debt  in  some 
cases  in  the  nature  of  a  specialty,  in  others  of  a 
simple  contract :  see  Lockhart  v.  Reilly,  1  De  G.  &  J. 
464,  6  W.  E.  Ch.  Dig.  90 ;  Priestinan  v.  Tindaa,  24 
Beav.  244,  6  W.  B.  Ch.  Dig.  92.  In  the  former 
case  one  of  two  trustees  was  held  entitled  to  the 
benefit  of  section  5  of  the  Mercantile  Law  Amend- 
ment Act.  The  Statutes  of  Limitation  applicable  to 
the  recovery  of  such  debts  would  therefore  have  been 
defences  to  claims  in  right  of  contribution  prior  to 
1888,  and  consequently  it  seems  to  me  the  case  is 
not  governed  by  sub-section  1  (6)  of  section  8  of  the 
Act  of  1888,  but  by  sub-section  1  (a).  It  was  held  in 
Wolmerahauaen  v.  Gullick,  [1893]  2  Ch.  514,  41  W.  B. 
Dig.  193,  that  in  a  case  of  contribution  between  two 
co-sureties  time  did  not  begin  to  run  under  the 
Statutes  of  Limitation  until  the  liability  of  one  of  the 
sureties  was  established,  that  is,  until  the  claim  of  the 

frincipal  creditor  was  established  against  the  suretj. 
think  the  like  principle  applies  here,  and  that  tivie 
does  not  begin  to  run  as  between  the  plaintiff  Robin- 
son and  the  defendant  Harkin  until  we  claim  of  ihe 
infant  cestuis  que  trust  was  established  against  the 
latter,  and  consequently  that  time  only  begins  to 
run  as  between  them  from  the  date  of  the  present 
judgment. 

Judgment  accordingly. 

Solicitors,  Fenton  <k  Co,  ;  W,  Sanders  Fiske. 
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*«*  In  the  following  Digest  the  letters  h.l.  after  a  case  indicate  the  House  of  Lords;  P.O.,  the  Privy 
Council;  O.A.,  the  Court  of  Appeal;  lun.,  Lunacy;  oh.d.,  the  Chancery  Division;  q.b.d.,  the  Queen's 
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*^*  This  Digest  contains  a  Tabular  Index  of  the  Names  of  all  Cases  Bepoiied  up  to  the 
end  of  August,  1896,  as  well  in  this  Volume  (44)  of  the  Weekly  Eeporter  as  in  certain 
other  CoTitemporanemis  Reports,  In  this  Digest,  figures  following  the  nawie  of  a  case  denote  the 
page  in  the  Weekly  Reporter  at  which  it  will  be  found.  Where  the  name  of  a  case  has  ?io 
figu/res  attached,  the  case  is  not  reported  in  this  Volume  of  the  Weekly  Eeporter;  btU  tke 
references  to  the  case  in  other  Reports  vnll  be  found  m  the  Tabular  Index  to  the  Nanus  of  Cases. 


ACCUMULATIONS.— See  Trtjstke,  10. 

ADMINISTRATION  :— 

1.  Costs — Beat  and  personal  estate. — Where  the 
costs  of  an  administration  are  increased  by  the 
administration  of  real  estate,  such  increased  costs 
must  be  borne  by  the  real  estate. — Copland,  Re, 
Mitchell  V.  Bain,  OH.D.  NORTH,  J.,  94. 

2.  Insolvent  estate — Annuity — Right  of  retainer — 
Judicature  Ad,  1875,  s,  10. — An  administratrix  is 
not  entitled  to  retain  out  of  the  estate  when  insol- 
Tent  the  estimated  value  of  an  annuity  covenanted 
to  be  paid  to  her  by  the  deceased.  Her  only  right 
is  to  prove  with  the  other  creditors.  Arrears  dae 
at  the  death  can  be  retained. — Beeman,  Re,  Fowler  v. 
James,  OH.D.  NORTH,  J.,  247. 

3.  Insolvent  estate — Married  woman — Loan  to  hus* 
hand^Cladm   against    deceased    husband* s    estate — 


Practice — Judicature  Act,  1875,  «.  10 — Married 
Women's  Property  Act,  1882  (45  cfe  46  Vict,  c,  75).  «. 
3. — In  an  action  for  the  administration  of  the  estate 
of  an  insolvent  testator  the  testator's  widow 
claimed  as  a  creditor  in  respect  of  a  loan  made  by 
her  to  the  deceased  out  of  her  separate  estate  during 
coverture. 

Held,  that  the  claim  of  the  widow  was  not  to 
be  postponed  to  the  claims  of  the  other  creditors 
by  the  joint  operation  of  section  10  of  the  Judica- 
ture Act  (England),  1875  (s.  28.  sub-section  (1] 
Irish  Judicature  Act,  1877).  and  of  the  Married 
Women's  Property  Act,  1882,  s.  3,— Moore  ▼.  Smith, 
CA.  (Ir). 

4.  Insolvent  estate  —  Married  woman — RigJii  of 
retainer  as  administratrix  of  deceased  husband — 
Practice-— Judicature  Act,  1875,  «.  10— ifarried 
Women's  Property  Act,   1882,  s.  3.— Neither    the 
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Jadioatnre  Act,  1875,  a.  10,  nor  the  Married 
Women's  Property  Act,  1882,  •.  3,  nor  both  com- 
bined, has  made  any  change  in  the  common  law 
right  of  retainer. 

Crawford  v.  May,  38  W.  E.  766,  46  Ch,  D.  499, 
followed. 

A  personal  representatiTe  does  not  waive  the 
right  of  retaino*  by  claiming  a  debt  due  by  the 
deceased  to  him  for  the  purpose  of  harine  its  exist- 
ence and  amount  certified  by  the  chief  derk ;  it  is 
on  the  hearing  on  further  consideration  that  the 
right  of  retainer  is  usually  and  properly  claimed. — 
Simpson,  Be,  v.C.  (Ir.). 

6.  Insolvent  estate—  Transfer  to  Bankruptcv  Court 
of  Chancery  administration  action, — The  b^enoiaries 
under  a  will  commenced  an  action  in  the  Chancery 
Division  against  the  acting  trustee  and  executor* 
who  was  a  partner  in  tiie  deceased  testator's  busi- 
ness, dajming  a  declaration  that  the  assets  of  the 
business  formed  part  of  the  estate  of  the  testator ; 
that  an  account  might  be  taken  of  the  partnership 
dealings,  and  that  the  affairs  of  the  partnership 
might  DC  wound  up ;  that  the  defendant  might  l)e 
removed  from  being  a  trustee,  and  that  new  trus- 
tees miff ht  be  appointed ;  and  administration  of  the 
testators  estate.  A  receiver  was  then  appointed  to 
get  in  the  testator's  estate  and  the  debts  and  assets 
of  the  partnership  business.  Shortly  afterwards 
the  defendant  was  adjudicated  a  bankrupt.  There- 
upon his  trustee  in  bankruptcy  applied  to  the  Chan- 
ceiT  Division  that  the  receiver  might  be  discharged 
and  the  action  handed  over  to  the  Bankruptcy 
Court  so  faf  as  rcdated  to  the  debts  and  assets  of 
the  partnership  business.  It  was  decided  by  Keke- 
wioh,  J.,  that  the  Chancery  Division  having  seisin 
of  the  action  it  would  not  be  proper  to  hand  it  over 
to  the  Bankruptcy  Court,  nor  to  divide  the  adminis- 
tration into  two  parts.    On  appeal : 

Held,  that  the  application  was  wrongljr  made, 
the  right  procedure  oeing  to  apply  to  the  judge  of 
the  Banlmiptcy  Court  under  section  102,  sub- 
section 4,  of  the  Bankruptcy  Act,  1883,  to  order  a 
transfer  to  himself  of  the  action  pending  in  the 
Chancery  Division. 

Held,  therefore,  that  on  this  ground  the  appeal 
must  be  dismissed. — 8cme»,  Be,  Stewart  v.  aomes, 

6.  Insolvency  in  India— 11  dt  12  Vict,  c  21,  s.  7— 
Fund  in  court — Faj/ment  out. — Administration  need 
not  be  taken  out  m  England  to  the  estate  of  an 
insolvent  who  died  intestate  in  India.  Adminis- 
tration having  been  taken  out  in  India  to  audi 
intestate's  estate,  the  of&oial  assignee  of  the  Insol- 
vent Court  of  Bombay,  in  whom  Sie  propwty  of  the 
insolvent  had  vested  under  the  insolvency,  held 
entitled  to  payment  out  of  a  fund  in  court  in 
England  standing  to  the  credit  of  the  deceased. 

in  re  Davidsfm*s  Settlement  Trusts,  21  W.  B.  452, 
L.  B.  16  Eq.  383,  followed.— Xati^«on'a  Trusts,  Be, 

GH.D.  NOBTH,  J.,  280. 

7.  Intestacy — Will  subsequently  found — Orant  of 
administration  revoked — WiU  proved— Infant  next  of 
kin  shares  paid  into  court  under  the  Trustee  Belief 
Act — Petition  by  executors  for  payment  out, — A  sum 
of  monev  paid  into  court  under  the  Trustee  Belief 
Act  by  the  administrator  of  a  supposed  intestate,  to 
meet  shares  of  infants  under  the  intestacy,  was 
ordered  to  be  pud  out  to  the  executor  of  a  subse- 
quently found  will,  after  revocation  of  the  grant  of 
administration.— Hbo(f  a  Trusts,  Be,  oh.d.  nobth, 
J.,  382. 

8.  Lease?u>ld — Specific  devise  of— Covenant  to  keep  I 
in  repair — Breach  of  covenant  by  testator  in  lifetime  I 


— Cost  of  repairs — LidbUity  as  between  specific  legatee 
and  testator^s  residuary  estate. — ^As  between  a  tenant 
for  life  of  a  leasehold  specifically  bequeathed  aud 
the  general  assets  of  the  testator,  there  is  no  equity 
in  favour  of  tiie  latter  to  throw  on  the  forma*  the 
coats  of  putting  the  le^isehold  premises,  which  were 
dilapidated  at  the  time  of  testator's  death,  into 
repair. — Brereton  v.  Day,  M.B.  (Ir.) 

9.  Betainer  —  DM  under  covenant  —  Surety  — 
Specialty  and  simple  contract  creditors. — By  an  in- 
denture of  mortgage  A.,  the  mortgagor,  covenanted 
with  B.,  a  surety,  to  duly  pajr  aU  moneys  secured 
by  the  mortgage,  and  to  keep  mdemnified  property 
mortgaged  by  B.  against  all  such  moneys,  and  in 
case  B.  should  pay  any  money  for  redemption 
fortiiwith  to  repay  such  money  with  interest.  A 
died,  and  B.  was  appointed  A.'8  administratrix. 
The  dajr  named  in  Uxe  mortgage  for  repayment  o^ 
the  prmcipal  was  past,  but  no  part  thereof  was 
paid.    On  an  application  by  specialty  creditors  of 

A.  under  an  indenture  of  lease  iav  payment  of  their 
debt. 

Held,  on  the  authority  of  Ldhhridge  t.  Mytton,  2 

B.  &  Ad.  772,  and  Loosemore  v.  Badford,  QlL&W. 
657,  that  iP  B.  had  not  been  administratrix  B.  could 
have  sued  on  the  first  branch  of  the  above  covenant 
for  the  whole  of  the  moneys  secured  by  the  mort- 
gage and  recovered  the  same  as  damages  at  law, 
and  therefore  that  B.  was  entitled  to  retain  to  that 
extent  as  against  the  implicants. 

Ferguson  v.  Gibson,  Ij.  E.  14  Bq.  379,  21  W.  B. 
Dig.  6,  distinguished. — AUen,  Be,  Adcock  v.  Evans, 

OH.D.  CHTTTY,  J.,  644. 

10.  Statute-barred  debt — Fund  in  court— Creditor 
administrator  (f  debtor— Bight  of  retainer— Fcufmeni 
out. — ^By  an  order  made  in  the  presence  of  A.  at 
legal  personal  representative  of  B.,  a  fund  of  B.  in 
court  was  carried  to  the  credit  of  the  separate 
account  of  B.'s  personal  representative,  and  inquiries 
were  directed  as  to  the  persons  entitled  to  the  fund. 
A.  was  also  in  iJae  position  of  a  statute-barred 
cnoditor  of  B.  While  the  inquiries  directed  by  the 
order  were  pending  A.  applied  to  have  the  fund 
paid  out  to  nim  as  the  leg^  personal  representa- 
tive of  B.,  in  order  that  he  nught  be  in  a  position 
to  retain  thereout  the  statute-barred  debt.  B.  had 
other  creditors  whose  debts  were  not  statute- 
barred.  The  fund  did  not  exceed  the  amount  of 
the  statute-barred  debt. 

Held,  upon  these  facts,  that  the  court  would  not 
order  payment  out  of  the  fund  to  A. — Trevor  v. 
Hutchins,  APP.  417. 

See  alao  Autek  veb  ;  Bankbtjptcy,  6,  11 ; 
CouWTY  CouBT,  3;  BXBCUTOB,  2,  3,  4,  5,  6; 
FBAonoB,  7. 

ADMIEALTY:— 

1.  Co-ownership  adion— Claim  against  managing 
owners  —  Partnership — Beopening  accounts — Statute 
of  Limitations.— The  relations  betwen  oo-ownecs  of 
a  vessel  engaged  in  foreign  voyages  and  her 
managing  owners  are,  in  the  absence  of  any  evi- 
dence to  show  that  each  voyage  is  a  separate 
tiading  transaction,  to  be  treated,  in  relation  to 
the  profit  and  loss  on  her  voyages,  as  a  oontinuoas 
partnership  or  agency,  as  the  case  may  be.  Con- 
sequently the  rule  as  to  partnership  accounts  applies, 
the  accounts  may  be  gone  into  without  any  mnit  as 
to  time,  and  the  Statute  of  Limitations  does  not 
apply  so  long  as  the  partnership  or  ageni^  is  oon- 
tmuous. — Pongola,  The,  P.D.  &  AD.D. 

2.  County  court-jurisdiction'-' Subfeets  or  obfsdi 
of  salvage—Ship— Oas  float— Merchant  Shifpit^  Ad, 
1854  (17  <fc  18  Vict,  c  104),  ss.  2,  458,  416—CouMtg 
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CimrU  AdmiraUy  Jurudidion  Act,  1868  (31  <fe  32 
Vict,  c  71),  «.  3. — The  subjects  or  objects  in  respect 
of  the  saTing  of  which  the  High  Court  of  Ad- 
miralty has  jurisdiction  by  the  common  law  are 
confined  to  a  ship,  her  appalrel,  her  cargo,  including 
flotsam,  jetsam,  and  lagan,  or  the  wirack  of  them, 
and  to  freight  in  danger  and  saved  by  reason  of 
the  saying  of  the  ship  or  cargo ;  and  ue  subjects 
or  objects  of  salvage  are  not  enlarged  by  t^e 
Merchant  Shipping  Act,  1854,  or  by  any  of  the 
preceding  statutes,  or  by  the  CSounl^  Courts  Ad- 
miralty Jurisdiotion  Act,  1868,  with  the  sole  excep- 
tion that  the  saving  of  lives  of  persons  in  danger 
from  being  on  board  ship  have  been  added  to  ue 
list  of  such  subjects  or  obiects. 

The  plaintiflB  claimed  a  salva^  award  in  a 
county  court  having  Admiralty  jurisdiotion  for 
services  rendered  to  a  sas  float  adrift  in  the  tidal 
waters  of  the  Upper  Mumber.  The  structure  was 
of  iron,  boat  shaped,  and  contained  gas,  which 
supplied  the  light  raised  above  it. 

Held,  that  the  gas  float  was  not  a  <<ship"  or  a 
"wreck"  within  the  meaning  of  sections  2  and 
458  of  the  Merchant  Shipping  Act,  1854,  and  could 
not  be  the  subject  of  salvage.  —  (7(w  Float 
Whitton,  The,  aA.,  263. 

3.  Practice  —  Parties — Adion  in  rem — Addition 
of  defendant  to  claim  in  personam — Convenience, — 
Where  an  action  in  rem  has  been  commenced 
ajg;ainst  a  ship  and  her  owners  for  damage  by  colli- 
sion, and  the  plaintifb  apply  for  an  order  to  join 
the  pilot  as  a  defendant  to  tiie  action,  the  judse 
ought  to  exercise  his  discretion  by  refusing  to  make 
such  order  on  the  ground  ox  inconvenience. — 
Oermanic,  The,  O.A.,  394. 

4.  Practice — Parties — Joinder  of  plaintiffs— Sal- 
vage—Causes  of  adion— B.  5.  C,  1883,  ord.  16,  r.  1. 
—-Separate  salvors  are  entitled,  under  the  practice 
of  the  Admiralty  Court,  to  join  their  filMtniy  in  one 
action,  and  this  right  is  not  affected  by  the  decision 
of  the  House  of  Lords  in  Smurthwaite  v.  Hannay, 
71  L.  T.  157,  7  Asp.  Mar.  Law  Cas.  485,  [1894) 

A.  C.  ^M.'—Marichal  Suchd,  The,  p.d.  &  ad.d. 

5.  Practice — Parties— Joinder  of  defendants^Ship- 
ottmer— Freight— Declaration  of  lien— Adion  against 
consignees  —  Joinder  of  shippers  —  Countcr-daim  — 

B.  8.  C,  ord,  16,  r.  11— Merchant  Shipping  Ad, 
1894(57  <fe  58  Vid,  c,  60),  ss,  493-496.— The  owners 
of  a  cargo  of  timber  shipped  it  under  a  bill  of 
lading  for  consignment  to  agents  for  sale.  The 
shipowner  warehoused  the  cargo  with  a  dock  com- 
pany under  the  provisions  of  the  Merdiant  Shipping 
Act,  1894,  with  a  notice  that  it  was  to  remain 
subject  to  a  lien  for  freight.  The  consignees  depo- 
sited the  amount  of  freight  claimed  wiUi  the  dock 
companv,  with  a  notice  to  retain  it.  The  ship- 
owner brought  an  action  against  the  consignees 
claiming  a  declaration  that  he  was  entitled  to  a  lien 
on  the  sum  so  deposited  and  an  order  that  it  should 
be  x>aid  to  him.  The  shipowners  were  desirous  of 
making  a  claim  against  the  shipowner  for  damage 
to  the  cargo  and  for  short  deuvery.  The  defen- 
dants (the  consignees)  and  the  shippers  joined  in 
an  application  that  the  shippers  might  be  added  as 
defendants  under  ord.  16,  r.  11. 

Held,  that  the  shippers  might  be  added  as  defen- 
dants.— Montgomery  v.  Foy,  CA. 

6.  Pradice  —  Parties  —  Third-party  procedure  — 
Action  hy  shipowners  against  charterers — Contrad  of 
charterers  with  purchasers  of  cargo — Indemnity  express 
or  implied'-B,  S,  C,  1883,  ord,  16,  r.  48.— By  the 
terms  of  a  charter-party  entered  into  between  the 
plamtift  (the  shipowners)  and  the  defendants  (the 


charterers)  it  was  provided  that  the  ship  should  be 
disdiarged  at  port  of  delivery  as  customary.  The 
defendants  subsequently  sold  to  D.  &  Co.  certain 
bones  to  be  shipped  in  one  or  two  vessels,  at  sellers' 
option,  from  the  Biver  Plate  to  Birkenhead  as  per 
charter-party ;  and  by  the  contract  it  was  agreed 
that  the  bones  were  to  be  weighed  in  the  usual 
manner,  and  taken  with  all  faults  and  defects  by 
D.  &  Co.  from  over  the  ship's  side  as  fast  as  the 
captain  could  delivo',  failing  which  to  be  resold  at 
the  defendants'  discretion,  D.  &  Co.  bein^  liable  for 
any  loss,  demurrage,  or  expenses  aiismg  there- 
from. 

The  pLiintifBi'  ship  arrived  at  the  port  of  delivezj 
with  the  bones  on  board,  and  D.  &  Co.  took  deli- 
Uvery  thereof  in  fulfilment  of  their  contract  with  the 
defendants. 

The  plaintiflfs  Laving  brought  an  action  against  the 
defendants  for  not  having  discharged  the  ship  pur- 
suant to  the  terms  of  the  charter-party,  the  defen- 
dants sought  to  bring  in  D.  &  Co.  as  third  parties 
under  ord.  16,  r.  48. 

Held,  that  the  contract  of  D.  Jk  Co.  with  the 
defendants  was  not  a  contract  of  indemnity  either 
express  or  implied;  and  therefore  that,  on  the 
authority  of  SpeUer  v.  Bristol  Steam  Navigation 
Co,,  32  W.  B.  670,  13  Q.  B.  D.  96,  the  deiendants 
were  not  entitled  to  bring  in  D.  &  Co.  as  third 
parties. — Constantine  v.  Warden,  O.A.,  ,162.    . 

7.  Pradice— Bestraint— Sale  of  ship  againd  the 
consent  of  part  owners  having  a  majority  in  interest — 
Admiralty  Court  Ad,  1861  (24  Vid,  c.  10),  s.  8.— 
Where  the  owners  of  twenty  sixty-fourth  shares  in 
a  ship,  having  instituted  an  action  of  restraint 
a«ainst  the  ship,  ap^ed  to  the  court  for  a  sale  of 
£e  ship  under  the  8th  section  of  the  Admiralty 
Court  Act,  1861,  and  it  appeared  that  thirty-eight 
sixty-fourth  shares  of  the  ship  had,  against  the 
wiidies  of  the  applicants,  been  transferred  to  a 
limited  liability  compan^r  which  opposed  the  sale, 
and  that  it  was  impossible  that  tne  ship  could  be 
profitably  employed  in  the  seneral  interest  of  all 
the  co-owners  unless  the  whole  ship  belonged  to 
the  companv,  the  court  decreed  a  sale  of  the  ship, 
but  ordered  the  decree  to  lie  in  the  registry  for 
four  days  to  give  the  company  the  opportunity  of 
purchasing  the  share  of  the  applicants. — Hereward, 
The,  P.D.  &  AD.D.  288. 

See  also  Ship. 

ADtJLTBBATION  :— 

1.  Food— False  warranty  —  Summons — Justices^ 
Time  for  serving  summons — Purchase  for  ted  ptirposes 
—Food  and  Drugs  Ad,  1879  (42  &  43  Vid.  c,  30),  s, 
10.— That  part  of  section  10  of  the  Food  and  Dtm 
Act,  1879,  which  provides  that  in  the  case  of  the 
sale  of  a  perishable  article  the  summons  shall  be 
served  within  twenty-eight  days  of  the  purchase 
for  test  purposes  does  not  ap^y  where  the  pur- 
chase for  test  purposes  was  not  made  from  the 
person  diarged  with  the  offence. — Cook  v.  White^ 
Q.B.D.  409 

2.  Margarine  —  Etoposure  for  sale  —  Bsstaurant 
keepers — Sate  of  margarine  by  retail^  Margarine 
Ad,  1887  (50  <fe  51  Vid,  c  29),  ss.  4,  6.— The  defen- 
dants were  restaurant  keepm,  and  supplied  their 
customers  with  {inter  alia)  **  slices  "  of  oread  and 
broiled  haddocks,  to  be  consumed  on  the  premises* 
In  the  shop  was  a  lump  of  marp;arine  which  was 
only  used  to  spread  upon  the  shoes  of  bread,  and 
small  portions  of  it  were  also  placed  as  a  condi- 
ment upon  the  broiled  haddocks.  In  both  oases 
the  price  charged  for  the  slices  of  bread  and  for 
the  £sddooks  was  the  same  whether  a  portion  of 
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the  margarine  was  supplied  with  them  or  not.  The 
lamp  of  mar^;arine  haa  no  label  upon  it. 

Upon  an  information  laid  by  one  of  the  cus- 
tomers the  maeistrate  refused  to  oonviot  the  defen- 
dants of  exposmg  for  sale  margarine  not  labelled 
as  required  by  the  6th  section  of  the  Maimrine 
Act,  1887. 

Held,  on  appeal,  that  the  magistrate  was  riffht, 
as  there  was  evidence  to  show  that  the  de&n- 
dants  did  not  sell  margarine  except  in  conjunction 
with  some  other  article,  and  therefore  that  there 
was  no  "exposing  for  sale"  by  retail  within  ^e 
meaning  of  the  section. — Moore  v.  Pearce*9  Dining 
Booms  Co.,  Q.B.D.,  94. 

3.  Margarine — "  Le  Dansk  "  ^Faise  trade  descrip- 
Hon — FUice  of  manufadv/re — Merchandise  Marks 
Act,  1887  (50  &  61  Vict.  c.  28),  s.  2,  sub-section  2 ; 
s.  3,  sttb'section  1  (e)  (d). — At  a  Victory  in  Paris 
margarine  was  manufactured,  which  was  sent  to  a 
branch  factory  at  Southampton.  There  the  mar- 
garine went  through  a  process  in  which  10  per 
cent,  of  Danish  butter  and  milk  were  added.  This 
compound  was  then  sent  to  London,  to  a  diop  on 
the  outside  of  which  appeared  the  words  **  French 
Factory.  Le  Dansk,"  and  was  retailed  to  customers 
under  the  name  of  *'  Le  Dansk." 

Held,  that  the  substance  was  of  English  manu- 
facture, and  that  the  selling  of  the  compound  in 
cardboard  boxes  on  which  the  words  "French 
Factory.  Le  Dansk"  were  printed  was  a  false 
trade  description  calculated  to  deceive  the  public  as 
to  the  place  or  country  where  the  substance  was 
manufactured. — Bischop  v.  Toler,  q.b.d.  189. 

4.  Margarine  —  FendUy  —  Justices  —  Police —  To 
whom  penalty  payable — Municipal  Corporations  Act, 
1835  (6  &  6  mil.  4,  c.  76),  s.  126— Mttropolitan 
Police  Courts  Act,  1839  (2  &  3  Vict.  c.  71),  ss.  7,  47 
"-Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vid.  c 
63).  ss.  12,  2S-^Margarine  Act,  1887  (50  &  51  Vict, 
c.  29),  ss.  11,  12.— A  p^ialty  recovered  before  a 
metropolitan  police  magistrate  under  section  6  of 
the  l^^Argarine  Act,  1887,  in  the  case  of  a  prosecu- 
tion by  an  "  officer,  inspector,  or  constable  of  the 
authority  who  shall  have  appointed  an  analyst" 
within  the  meaning  of  section  26  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  must  be  paid  to  such 
officer,  inn>ector,  or  constable,  and  not  to  the 
receiver  of  the  metropolitan  police  district,  in 
accordance  with  section  47  of  the  Metropolitan 
Police  CSourts  Act,  1839. 

The  appropriation  of  penalties  effected  by  section 
26  of  ^e  Sale  of  Food  and  Drugs  Act,  1875,  is  a 
"  proceeding"  within  the  meaning  of  section  12  of 
the  Margarine  Act,  1887. 

Wray  v.  EUis,  1  E.  &  B.  276,  28  L.  J.  M.  C.  45, 
considered  and  distinguished. — Beg.  v.   Titterton, 

Q.B.D. 

5.  Margarine — Sale  contrary  to  section  S^Artide 
not  purchased  for  test  purposes — Delivery  to  purchaser 
in  borough — Jwrisdidion  of  county  justices — Time 
for  service  of  summons — Margarine  Act,  1887  (50  <fc 
51  Vict.  c.  29),  ss.  6, 17,  \2—8ale  of  Food  and  Drugs 
Act,  1875  (38  ik  39  Vid.  c.  63),  ss.  6,  12,  14,  20,  21, 
28 — Sale  of  Food  and  Drugs  Ad  Amendment  Ad, 
1879  (42  cfc  43  Vid.  c.  30),  s.  10— Poor  Law  Amend- 
ment  Ad,  1867  (30  <fe  31  Vid.  c.  106),  s.  27— 
Municipal  Corporations  Ad,  1882  (45  d:  45  Vid.  c. 

.  50),  s.  154. — B.  contracted  to  supply  the  Guardians 
of  the  Poor  of  the  Louth  Union  with  "good  fresh 
butter,"  and  on  the  10th  of  December,  1894, 
delivered,  under  such  contract,  butter  at  the  union 
workhouse.  On  the  following  day  it  was  examined 
by  the  committee,  and,  in  the  absence  of  the  defen- 
danty  one  pound  of  it  was  divided  into  three  parts. 


of  which  one  part  was  sent  to  an  analyst,  one  part 
was  kept  by  the  Guardians,  and  one  part  was  taken 
to  B.*s  shop,  and  left  there  with  a  letter  notifying 
what  had  l^en  done.  Both  B.  and  the  purchasers 
resided  within  the  borough  of  Louth,  which  is  one 
of  the  parishes  in  the  Louth  Union,  and  does  not 
possess  a  separate  court  of  quarter  sessions. 

The  analyst  to  whom  one  part  of  the  butter  was 
sent  certified  that  it  contained  25  per  cent,  of  mar- 
garine. An  information  was  preferred  against  B. 
for  selling  margarine  otherwise  than  as  prescribed 
by  section  6  of  the  Maigarine  Act,  1887.  The  case 
was  heard  and  determined  by  the  county  justices, 
who  convicted  B. 

Held,  that  as  the  article  in  question  was  not  pur- 
chased "  with  the  intention  of  submittmg  the  same 
to  analysis,"  but  was  sold  and  delivered  for  con- 
sumption under  a  contract,  compliance  with  section 
14  of  the  Sale  of  Food  and  DruRS  Act,  1875,  was 
not  necessary  as  a  condition  precedent  to  the  pro- 
secution under  the  Margarine  Act,  1887. 

Held  also,  that  the  county  justices  had  jurisdic- 
tion to  hear  and  determine  the  case  under  30  &  31 
Vict.  c.  106,  s.  27,  and  5  eft;  6  WilL  4,  c  76,  s.  Ill 
(now  in  subistance  section  154  of  45  &  46  Vict,  c 
50) ;  and  that  section  20  of  the  Food  and  Drugs 
Act,  1875,  merely  says  that  the  person  "may" 
take  proceedings  "in  the  place  where  the  article 
or  druff  sold  was  actually  delivered  to  the  pur- 
chaser." 

Held  further,  that  as  the  justices  had  found  as  a 
fact  that  margarine  is  not  a  perishable  article,  and 
that  it  was  not  purchased  for  test  purposes,  it  was 
not  necessary  that  the  summons  should  have  been 
served  under  section  10  of  the  Food  and  Drugs  Act, 
1879,  within  twenty-eight  days  from  the  time  of 
the  purchase. 

Parsons  v.  Birmingham  Dairy  Co.,  30  W.  B.  748, 
9  Q.  B.  D.  172,  dissented  from. 

Guardians  of  EnmskiUen  v.  HiUiard,  14  L.  B.  Ir. 
214,  approved.— j^ucA:^  v.  Wilson,  Q.B.D.,  220. 

6.  MUk — Abstrcidion  of  cream — Disclosure— Noiiix 
— Criminal  intent — Sale  of  Food  and  Drugs  Ad, 
1875  (38  &  39  Vid.  c.  63),  ss.  9,  25.— The  appellants 
were  charged  under  section  9  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  with  having  unlawfully  sold 
milk  from  which  the  fat  had  been  abstracted  to  the 
extent  of  17  per  cent,  without  disclosing  such 
alteration.  They  were  supplied  with  milk  in  a 
can  under  a  contract  which  contained  a  warranty 
as  to  the  purity  of  the  milk.  Part  of  this  milk  was 
poured  into  a  chum,  and  in  so  doing  a  large 
proportion  of  the  cream  remained  in  the  can.  The 
prosecutor  was  served  with  a  glass  of  milk  from 
this  chum,  and  on  being  submitted  to  analysis  it 
was  proved  to  be  deficient  in  cream  to  the  amount 
of  17  per  cent.  On  the  glass  in  which  the  milk 
was  served  it  was  stated  that  it  was  "  not 
guaranteed  as  new  or  pure  milk  or  with  all  its 
cream,  see  notice."  The  notice  was  to  theefiect 
that  the  milk  was  purchased  by  the  appellants 
under  a  warranty,  but  that  they  were  unalde  to 
f^uarantee  it  as  with  all  its  cream,  and  did  not  sell 
it  as  such. 

Held,  that  the  appellants  had  done  all  that  was 
reasonable;  that  they  had  made  a  sufficient 
disclosure  within  the  meaning  of  section  9,  and 
had  substantially  complied  with  the  statute.  It  is 
not  necessary  to  establish  a  mens  rea  for  the 
purpose  of  the  offence  under  the  section,  and  if  the 
article  is  in  fact  altered  and  is  sold  without  a 
disolosuje,  an  offence  under  the  section  is 
committed. — Spiers  &  Pond  v.  Bennett,  Q.B.P.,  510. 

7.  Milh— Added    water— Certificate    of 
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Bare  statement  of  result  of  analysis — Sale  of  Food 
and  Drugs  Act,  1875  (38  &  39  Vict,  c,  63),  ss.  6,  18, 
21— Safe  of  Food  and  Drugs  Amendment  Act,  1879 
(42  &  43  Vict,  c.  30),  s.  3.— In  a  prosecution  under 
the  Pood  and  Drugs  Act,  1876.  for  the  adultera- 
tion of  milk,  the  analyst  certified  that  the  sample 
*•  contained  5  per  cent,  of  added  water." 

Held,  that  such  certificate  was  insufficient  evi- 
dence of  adulteration,  because,  water  being  one  of 
the  natural  constituents  of  milk,  the  certificate 
should  have  stated  what  standard  of  percentage  of 
water  in  milk  was  adopted  by  the  analyst  in  arriving 
at  the  excess  of  5  per  cent,  which  he  stated  was 
added. — Fortune  v.  Hanson,  Q.B.D.,  431. 

8.  Milk— Evidence^ Analyst's  certificate — Evidence 
of  the  defendant— Food  and  Drugs  Act,  1875  (38  &  39 
Vict,  c.  63,  s.  21.— In  proceedings  under  the  Food 
and  Drugs  Act,  1875,  the  certificate  of  the  analyst 
is  not  conclusive  evidence  of  the  facts  therein  stated, 
even  when  the  defendant  has  not  required  the 
analyst  to  be  called  as  a  vnisi&s»,— Hewitt  v.  Taylor, 
Q.B.D..431. 

See  also  JxTsnoES,  3. 

ADVANCEMBNT.— See  Powbr,  1 ;  Trxtstbb,  18 ; 
Will,  3. 

AGENT.— See  Building  Sooibty,  1 ;  Canada,  Law 
OF,  3;  Cabbikk;  Company,  12,20,31;  Contraot, 
3,  4  ;  Inland  Kevenue,  12  ;  Neouoencb,  3 ; 
Pabtnership,  5;  Pkinoipal  and  Agent  ;  Teus- 
TEB,  3. 

ALLOTMENTS  ACT,  1887.— See  Landlokd  and 
Tenant,  2. 

ANIMAL.— See  Cbiminal  Law,  4 ;  Doo,  1 ;  Jub- 
TIOBS,  2. 

ANNUITY.  —  See  Administration,  2  ;  Inland 
Eeventje,  1,  22 ;  Will,  4. 

APPOINTMENT.— See  Poweb,  1-3. 

APPOETIONMENT  :— 

Tenant  for  life — Trust  for  distribution  after  death 
of  tenant  for  life—Sale  by  order  of  the  courts  Appor- 
tionment Act,  1870  (33  &  34  Vict,  c,  35),  ss.  2.  3,  4,  5. 
— Where  stock  is  sold  by  trustees  after  the  death  of 
a  tenant  for  life  the  Apportionment  Act,  1870,  will 
apply  as  to  any  dividend  actually  received  by  the 
trustees.  But  if  the  stock  be  sold  cum  dividend,  so 
that  no  dividend  actually  comes  to  the  hands  of  the 
trustees,  the  Apportionment  Act,  1870,  will  not 
apply  directly. 

As  a  general  rule  the  conrt  will  not  order  appor- 
tionment in  respect  of  the  increase  of  price  caused 
by  the  prospect  of  a  dividend,  for  the  reasons  laid 
down  in  Scholefidd  v.  Redfem,  11  W.  E.  453,  2  Dr. 
&  Sm.  173,  and  Freeman  v.  WhUbread,  14  W.  E. 
188,  L.  E.  1  Eq.  266. 

In  special  cases,  however,  apportionment  will  be 
directed.  So  where  the  court  was  of  opinion  that 
on  the  construction  of  the  iwdll  the  trust  for  distri- 
bution ought  to  have  been  performed  by  handing 
over  the  trust  investments  in  specie  on  t^e  death  of 
the  tenant  for  life,  apportionment  was  dyirected  in 
respect  of  the  enhanc^  price  of  certain  stock 
which  had  been  sold  cum  dividend  under  order  of 
the  court. 

Lord  Londesbcrough  v.  Bomerville,  19  Beav.  295, 
3  W.  E.  Ch.  Dig.  5 ;  and  Bulkeley  v.  Stephens,  3 
N.  E.  105,  10  L.  T.  N.  S.  225,  12  W.  E.  Ch.  Dig.  3. 
followed. — Bulkeley  v.  Stephens,  ch.d.  STIRLING,  J., 
490. 

See  also  IirrBRBST,  1 ;  Will,  22,  23,  26,  27. 

APPEBNTICE.— See  Master  and  Servant,  1. 


AEBITEATION  :— 

1.  Award — Reference  to  three  arbitrcUors — Atvard 
signed  by  two  only — Validity  of  axoard, — ^Where  a 
matter  in  dispute  is  referred  to  the  decision  of  three 
arbitrators,  all  three  must  concur  in  the  making  of 
the  award ;  an  award  made  by  two  of  them  only  is 
bad. 

An  amement  to  refer  disputes  to  arbitration 
provided  for  a  reference  to  **the  decision  of  one 
or  of  three  disinterested  arbitrators  as  mutually 
agreed,"  and  that  if  three  arbitratora  were  ap- 
pointed one  should  be  nominated  by  each  of  the 
parties,  and  the  third  by  the  two  so  nominated. 
Three  arbitrators  having  been  duly  nominated  and 
having  entered  upon  the  reference,  two  of  them 
made  an  award  from  which  the  third  dissented. 

Held,  that  the  awatd  was  invalid. — United  King" 
dom  Steamship  Association  v.  Houston,  Q.B.D. 

2.  Award — Setting  aside  award —  Umpire— MiS" 
conduct — Bias, — After  the  appointment  of  an  umpire 
in  an  arbitration  to  determine  the  value  of  land 
compulsorily  taken  under  the  Lands  Clauses  Act, 
and  before  the  reference,  the  umpire  was  retained 
to  act  as  witness  in  another  claim  for  one  of  the 

garties  to  the  reference;  and  after  the  reference, 
ut  before  the  umpire  had  made  his  award,  he  gave 
evidence  for  such  party  as  to  the  value  of  other  land 
at  some  distance  off  taken  for  the  same  purposes 
and  under  the  same  Parliamentary  powers. 

Held,  that  the  fact  of  the  umpire  appearing  and 
giving  evidence  in  another  case  for  one  of  the 
parties,  under  the  circumstances,  did  not  entitle  the 
other  party  to  the  reference  to  have  the  award  set 
aside  on  the  ground  of  misconduct  or  bias  on  the 
part  of  the  umpire. — Haigh  and  London  and  Norths 
Western  Railway  Co,*s  Arbitration,  Re,  Q.B.D.,  618. 

3.  Stay  of  proceedings — "  Step  in  proceedings  " — 
Arbitration  Act,  1889,  s.  4 — Practice — Appeal — 
Judicature  Act,  1894,  s.  1  —A  defendant  by  taking 
out  a  summons  for  obtaining  an  order  for  an 
extension  of  time  for  delivery  of  defence  takes  a 
*'step  in  the  proceedings"  within  the  meaning  of 
socdon  4  of  the  Arbitration  Act,  1889. 

Decision  of  the  Court  of  Appeal,  43  W.  E.  453, 
[1895]  1  Q.  B.  850,  affirmed. 

Section  1  of  the  Judicature  Act,  1894,  applies 
only  to  appeals  from  the  High  Court  to  the  Court 
of  Appeal.— Ford's  Hotel  Co.  v.  BarUeU,  H.L.,  241. 

See  also  Bankruptcy,  1;  Local  GtoVERr^MBNT,. 
1,2;  Partnership,  1 ;  Practice,  4 ;  Eailwat,  1. 

ASSIGNMENT.— See  Bankruptcy,  6,  7.  19,  25; 
Bill  of  Sale,  2 ;  Company,  11,  12 ;  Contract,  7 ; 
Copyright,  1. 

ATTACHMENT.— See  Practice,  23. 

ATTOENMENT.— See  Practice,  53. 

AUCTIONEER.— See  Bankruptcy,  29;  County 
Court,  6 ;  Solicitor,  8. 

AUDITOE.—See  Company,  28,  29,  30. 

AUSTEALIA  (WBSTEEN),  LAW  of  :— 

Banker  and  customer — Forged  cheques — Liability  of 
6an*— 44  Vict.  No,  10— Rules  and  Orders,  Order  36, 
No.  10.— Order  36,  No.  10,  of  the  rules  under  44  Vict. 
No.  10,  does  not  empower  the  court  to  give 
judgment  in  disres^rd  of  findings  of  the  jury  not 
objected  to,  merely  because  it  sets  aside  one  or 
more  findings  which  have  been  objected  to. 

Where  the  effect  of  the  former  was  that  certain 
entries  debited  by  the  bank  to  their  customer  were 
in.  respect  of  cheques  forged  by  one  of  its  Bervt^Uf. 
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that  the  oustomer  was  fint  infonned  thereof  bv  the 
aooredited  agent  of  the  bank  who  reqaeeted  his 
silenoe,  and  that  the  customer  in  oomplyinjB^  with 
that  request  acted  honestly  and  with  a  Tiew  to 
what  he  beUeved  to  be  the  bank's  interest, 

Held,  that  the  silence  of  the  costomer  was  not  a 
legal  wrong  to  the  bank,  and  that  he  was  not 
est<n>ped  from  relying  on  the  forgery. 

M'Kenzie  v.  British  Linen  Co,  (6  App.  Gas.  82) 
distingaished.-— O^vie  v.  West  Australian  Mortgage 
and  Agency  Corporation,  P.O. 

AUTRE  riE:-^ 

Estate  pur  autre  vie — Special  occupant — Devolution 
of  eetater—WiUs  Act  (1  Vict,  c  26),  s.  6.— An  estate 
pur  auJbre  vis  was  created  by  the  conveyance  of 
the  appellant's  life  estate  in  Lands  to  the  appellant 
and  the  respondent  to  hold  to  the  use  of  tibem  and 
their  heirs  upon  certain  trusts,  with  a  declaration  that 
all  the  estates  and  interests  conveyed  to  the  respon- 
dent were  conveyed  to  her  as  trustee  for  an  inftuit. 

Held,  that  the  infant's  equitable  estate  was  not 
an  estate  to  him  and  his  heirs,  and  that  tiiere  being 
no  "  special  occupant "  the  ixif ant's  estate  upon  hu 
death  passed  to  his  administratrix  under  section  6 
of  the  Wills  Act  (1  Yiot.  c.  26). 

The  decision  of  the  Court  of  Appeal  in  Ireland 
([1895]  1 1.  B.  44)  d&nD6d.—Mounicashdl  {Earl)  v. 
More  Smyth,  H.L. 

BANKBB:— 

1.  Evidence— Bankers^  Books  Evidence  Act,  1879 
(42  <fc  43  Vict,  c  11),  i.  7.— The  court  will  refuse  an 
application,  made  under  the  Bankers'  Books  Evi- 
dence Act,  1879,  for  leave  to  inspect  before  trial 
bankers'  books  containing  entries  of  the  banking 
account  of  a  party  to  the  action,  if  that  party 
swears  in  an  affidavit  that  there  is  no  item  therein 
relevant  to  the  matters  in  question,  unless  the 
applicant  can  show  from  some  other  document  in 
the  cause  that  such  affidavit  is  inaccurate. 

Sem^ile,  that  the  court  has  jurisdiction  under  that 
Act  to  give  leave  to  inspect  the  banking  account 
of  a  person  not  a  party  to  the  action,  if  items  in  it 
would  be  evidence  at  the  trial  against  a  party  to 
the  action ;  but  the  court  will  act  m  such  an  appli- 
cation with  mat  caution,  and  will  require  evidence 
from  the  ap^cant  that  items  of  that  nature  are  to 
be  found  in  the  banking  account  in  question. 

Per  Kay,  L.J. — ^An  application  for  leave  to 
inspect  the  banking  account  of  a  person  not  a  parl^ 
to  the  action  should  not  be  granted  without  his 
being  heard  in  opposition.^ jSou^A  Staffordshire 
Tramways  Co.  v.  Ewimith,  €.▲.,  97. 

2.  Evidence — Inspection  of  banker's  hook — Banker 
resident  in  Scotland — Jurisdiction — Bankers^  Books 
Evidence  Act,  1879  (42  Vict.  c.  11),  s.  7.— The 
Bnglish  court  has  jurisdiction  under  section  7  of 
the  Bankers'  Books  Evidence  Act,  1879,  upon  an 
application  made  in  an  English  action,  to  order 
inspection  of  a  banker's  books  where  the  banker  is 
reBidmt  in  Scotland. — Kissam  v.  Link,  O.A.,  452. 

See  also  Attbtralia  (Wbstbbn),  Law  of. 

BANKBUPTOY :-« 

1.  Act  of  bankruptcy — Arbitration— Aufard  on  suh'- 
mission—  Order  of  court  to  enforce  award^-SeUure  of 
goods  under  fi.  fa. — **  Process  in  a  civil  proceeding  " 
in  High  Court— Arbitration  Act,  1889  (62  <fc  53  Vict. 
c.  49),  s.  12— Bankruptcy  Act,  1890  (53  <fc  54  Vict.  c. 
71),  s.  1. — Upon  an  application  by  originating 
summons  under  order  54,  an  order  under  section  12 
of  the  Arbitration  Act,  1889,  was  obtained  to 
enforce  an  awtfrd  in  the  same  manner  as  a  judg- 
Axent  or  order  to  the  same  effect ;  and  the  goods  of 


the  debtor  were  seised  and  sold  by  the  sheriff  under 
a  writ  of  fieri  facias. 

Held,  that  the  summons  was  a  "  civil  proceed- 
ing "  in  the  High  Court,  and  that  the  issue  of  the 
writ  of  fi.  fa.  was  a  "  process  in  a  dvil  proceeding," 
and  that  as  the  debtor's  goods  had  beoi  seized  and 
sold  thereunder  bv  the  sheriff,  the  debtor  had  ocnn- 
mitted  an  act  of  bankrupt!^  under  section  1  of 
the  Bankruptcy  Act,  1890.— ^ird^.  Be,  Caucasian 
Trading  Corporation,  Ex  parte,  O.A.,  439. 

2.  Act  of  bankruptcy — Bankruptcy  notice — Inter- 
pleader—Bankruptcy  Act,  1883  (c.  52^,  s.  4  (1)  {g).— 
Where  goods  taken  in  execution  under  a  juogment 
have  been  claimed  by  a  third  party  before  the  sheriff 
has  made  a  return,  and  an  mterpleader  summons 
has  been  taken  out  and  is  pending,  the  judgment 
creditor  cannot  issue  execution  for  the  amount  of 
the  judgment  debt,  and  therefore  cannot  serve  a 
bankruptcy  notice  on  the  judgment  debtor.  ~ 
Follows,  Be,  Follows,  Ex  parte,  BK07. 

3.  Act  of  bankruptcy — Non'trader — Letter  to  a 
creditor — Notice  of  intention  to  suspend  payment — 
Bankruptcy  Act,  1883  (e.  52),  s.  4,  suh-eection  1 
(h). — Judgment  creditors  of  M.,  who  was  in  money 
difficulties,  were  pressing  for  payment.  -He  offered 
them  a  second  mortgafi;e  on  certain  estates,  which 
would  give  them  amjue  security.  They  declined, 
bein^  under  the  impression  that  they  could  obtain 
payment  by  levying  execution ;  and  on  the  4th  of 
June,  1894,  H.'s  solicitors  wrote  the  judgment 
creditors — '*as  promised  we  send  you  herewith 
statement  showing  income  and  expenoiture  and  the 
amount  of  mortgages  on  the  estates.  We  think  it 
well  to  repeat  ^^t  we  stated  to  you  at  our  inter- 
view that  a  receiving  order  will  be  applied  for  im- 
mediately execution  is  issued."  On  the  18th  of 
July,  1894,  execution  was  levied,  and  the  next  day 
H.  presented  his  own  petition,  on  which  a  receiving 
order  was  made  and  adiudication  followed.  Between 
the  4th  of  June  and  the  11th  of  July  H.'s  solictton 
received  about  £3,000,  rents  of  his  estates,  whidi 
under  his  instructions  they  bond  fide  paid  away  to 
various  creditors.  The  trustee  in  bankruptcy 
claimed  payment  of  the  £3,000  from  the  solicitors 
on  the  ground  that  the  letter  of  the  4th  of  June 
was  an  act  of  bankruptcy,  and  that  his  title  related 
back  to  that  date. 

Held,  that  under  the  circumstances  the  letter  was 
not  equivalent  to  a  notice  by  H.  that  he  was  about 
to  suspend  payment  of  his  debts,  and  therefore  it 
was  not  an  act  of  bankruptcy. — HiU  {Truetees  of) 
V.  Rowlands,  BKCY. 

4.  Act  of  bankruptcy — Oral  notice  of  suspension  of 
payment  by  non'trader—Banbruptcy  Act,  1883  (46  & 
47  Vict,  c  52),  s.  4,  suh'Sedion  1  (h). — A  statement 
by  a  debtor  who  is  not  a  trader  that  he  is  unable  to 
pay  his  debts  should  not  be  construed  as  a  notice  of 
mtention  to  suspend  jpayment  unless  accompanied 
by  a  statement  tending  to  show  that  the  debtor 
proposes  to  deal  with  his  creditors  colledzvely. — 
SooU,  Be,  Scott,  Exparte,  bkot.,  587. 

5.  Assets — A fter'acquired  property — Personal  earn" 
ings — Esteppet  by  record  of  county  court — Bankruptey 
Ad,  1883  (46  &  47  Vict.  c.  52),  ss.  44,  53.— A  bank- 
rupt is  onl^  entitied  to  retain  so  much  of  his  per- 
sonal earnings  as  are  reasonably  necessary  tot  the 
maintenance  of  himself  and  family,  the  remainder 
passes  to  his  trustee. 

The  decision  of  a  county  court  i^>on  an  issue 
between  the  bankrupt  and  the  trustee,  that  certain 
wedkly  payments  due  to  the  bankrupt  under  an 
agreement  are  in  the  nature  of  personal  earniDj 
estops  the  trustee  from  subsequently  aigimig  in  i 
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High  Oourt,  when  fnther  weekly  payments  become 
dne  under  the  same  agreement,  that  they  are  not 
in  the  nature  of  personal  earnings. — Otaydoriy  Be^ 
Official  Receiver t  Ex  parte,  bkoy,,  495. 

6.  AaseU — Assignment — Equitable  chose  in  action 
— Assignment  to  trustee— Notice  of  assignment  not 
given — Disclaimer  hy  trustees — Bankruptcy  of  assignor 
^*  Possession,  order,  or  disposition  of  bankrupt  ^^ — 
"  Consent  of  true  owner  " — Infant  bmeficiaries — In- 
capacity to  consent — Bankruptcy  Act,  1849  (12  &  13 
Vict.  c.  106),  ss.  125,  Ul--Bankruptcy  Act,  1883,  s. 
44,  sub-section  3. — ^The  owner  ox  a  reversionary 
interest  under  a  will  settled  his  interest  npon  his 
wife  and  children  in  the  year  1861,  and  became 
bankrupt  in  the  year  1865.  The  trustees  of  the 
settlement  had  no  knowledge  of  its  existence  till 
after  the  settlor's  bankruptcy,  when  they  at  once 
*'  rejected  the  trusts."  Subsequently  the  reversion- 
ary interest  fell  into  possession,  when  the  trustees 
of  the  will,  who,  prior  to  the  bankruptcy,  had  no 
notice  of  the  settlement,  paid  the  fund  into  court 
under  the  Trustees  Belief  Act.  Some  years  after- 
wards the  assignee  in  bankruptcy  claimed  the  fund. 

Held,  that  the  assignee  in  bankruptcy  had  no 
title  to  the  fund. 

By  Kekewich,  J.,  on  the  ground  that  the  trustees 
of  the  will  had  notice  of  the  settlement  before  they 
paid  the  money  into  court  and  before  they  knew 
that  the  assignee  in  bankruptcy  claimed  the  fund. 

By  the  Court  of  Appeal,  because  the  fund  was 
not,  at  the  date  of  the  bankruptcy,  in  the  '*  posses- 
sion, order,  or  disposition  "  of  the  bankrupt  settlor 
'*  with  the  consent  of  the  true  owner  "  within  the 
meaning  of  the  Bankruptcy  Acts,  the  *'true 
owners"  being  the  beneficiaries,  some  of  whom 
were  infants,  and  therefore  incapable  of  consenting. 
^MilU  Trusts,  Be,  C.A.,  21. 

7.  Assets — Assignment  of  future  payments — Bank' 
ruptcy  of  assignor — Title  of  trustee  in  bankruptcy  to 
payments  accruing  after  bankruptcy  —  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  ss.  43,  44.— An 
assignment  for  value  by  a  trader  of  future  weekly 
payments  accruing  to  me  trader  under  a  contract 
for  the  hiring  of  property  belonging  to  the  trader 
is,  as  re^cards  those  payments  accruing  due  after 
the  bankruptcy  of  the  tnuler,  inoperative  as  against 
the  trustee  m  the  bankruptcy,  and  such  assignment 
does  not  pass  to  the  assignee  the  right  to  future 
payments  accruing  after  the  date  of  the  bank- 
ruptcy. 

Such  future  weekly  payments  accruing  under 
sudi  a  contract  are  not  **  debts." — Wilmot  v.  Alton, 

Q.B.D. 

8.  Ass^ — Bealisaiion  of— Bankrupts  duty — Pro- 
perty  abroad — Refusal  to  execute  power  of  cUtcmey — 
Contempt— Committal— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  ss.  24,  168.— A  bankrupt,  whose  only 
asset  was  land  abroad,  refused  to  execute  a  power 
of  attorn^  to  enable  the  trustee  to  sell  the  same  at 
a  fair  price,  on  the  ground  that  the  power  of 
attorney  was  informal,  and  the  price  offered  for  the 
land  too  small. 

Held,  l^t  such  refusal  was  under  the  cuxmm- 
stanoea  unreasonable,  and  that  an  order  of  commit- 
tal must  be  made,  but  not  enforced,  if  within  four- 
teen days  the  bankrupt  executed  a  power  of 
attorney  in  a  form  approved  of  by  the  registrar. — 
Harris,  Re,  BKOY. 

9.  Bankruptcy  notice — Address  of  creditor — Bank- 
ruptcy  Act,  1883  (c.  52),  «.  4  (1)  {g)— Bankruptcy 
Rules,  1886,  r.  136,  Appendix,  Fart  L,  Form  6.— A 
bankruptcy  notice  gave  as  the  address  of  the  credi- 
tor who  issued  the  notice  **  White's  Club,  St.  James' 
Sqtiare,  S.W."    The  creditor  did  not  reside  at  the  i 


club,  and  was  in  fact  out  of  England  during  the 
whole  of  the  seven  days  limited  by  the  notice  for 
payment  of  the  debt.  The  evidence  showed  that  if 
the  debtor  had  gone  to  the  dub  he  would  have 
been  referred  to  Sie  creditor's  London  solicitor  who 
had  power  of  attorney  to  receive  payment  of  the 
debt. 

Held,  that  an  address  at  which  the  creditor 
could  not  be  found  but  only  heard  of,  was  not  such 
an  address  as  was  required  by  the  Bankruptcy  Act 
and  Bules ;  and  consequently  that  the  notice  was 
invalid,  and  that  non-payment  of  the  debt  within  the 
seven  days  did  not  constitute  an  act  of  bankruptcy. 
— Leigh,  Ex  parte,  Stogdon,  Re,  O.A. 

10.  Company — Conveyance  with  intent  to  defeat 
and  delay  creditors — Conversion  of  bankrupt's  business 
into  a  limited  company — Respective  rights  of  creditors 
of  the  bankrupt  and  of  the  limited  company.— The 
bankrupt,  wnen  insolvent,  had  converted  his 
business  into  a  **  one-man  "  company,  limited. 

Held,  that  the  trustee  in  bankruptcy  was  entitled 
to  a  dedaration  that  the  conveyance  of  the  bank* 
rupt's  business  to  the  company  was  void  against 
him,  and  that  he  was  entitled  to  take  the  assets  of 
the  company;  but  that  he  must  pay  the  new 
creditors  of  the  company  in  full,  in  priority  to  the 
creditors  of  the  baiJmipt. — Carey,  Re,  Jeffries,  Ex 
parte,  C.A.,  59. 

11.  Composition — Secured  creditor — Death  of  debtor 
— Administration  action — Claim  by  mortgagee  to  prove 
—BanlcTuptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  18, 
sub-section  11  ;  s.  IQ^— Bankruptcy  Rules,  1886,  r. 
211.— A  receiving  order  having  been  made  against 
H.  on  his  own  petition,  H.  made  a  composition 
with  his  creditors  under  section  18  of  the  Bankruotcy 
Act,  1883,  which  provided  for  their  being  paid  by 
instalments  extenoing  over  a  year,  and  died  shortly 
after  the  expiration  of  the  year.  The  instalments 
were  not  paid,  and  an  action  was  commenced  in 
the  Chancery  Division  by  a  creditor  to  administer 
H.'s  estate.  Certain  mortgagees  of  H.,  who  had 
^either  attended  the  creditors'  meeting  nor  assented 
to  the  composition,  took  out  a  summons  in  the 
Chancery  action  to  be  admitted  as  creditors  in  that 
action  in  respect  of  the  balance  of  the  mortgage 
debt  after  deducting  the  assessed  value  of  their 
securitv. 

Held,  on  the  prindple  of  Ex  parte  Sharp,  34  W. 
B.  550,  that  under  sections  108  and  18,  sub-section 
11,  of  the  Bankruptcy  Act,  1883,  the  Court  of 
Bankruptcy  would  have  jurisdiction  to  proceed 
notwithstanding  H.'s  death,  and  would  apply  its 
powers  and  exercise  its  jurisdiction  in  favour  of  the 
applicants ;  and  the  plamtiff  in  the  Chancery  action 
having  submitted  to  take  the  opinion  of  the 
Chancery  Court  as  to  what  would  be  the  result  of 
the  applicant's  proceeding  in  bankruptcy,  the 
application  of  the  mortgagees  was  consequently 
afiowed.— ^ardy,    Re,  Hardy    v.    Farmer,    oh,d. 

OHITTT,  J.,  503. 

12.  Costs — Security  for  costs — Bankruptcy  Rules, 
1886,  r.  131. — ^A  debtor  api>ealed  against  a  reodving 
order  made  against  him  in  the  Swansea  County 
Court,  and,  pursuant  to  rule  131  of  the  Bankruptcy 
Bules,  1886,  paid  into  court  £20  as  security  for  the 
costs  of  the  appeal.  The  petitioning  creditor 
applied  that  the  security  might  be  increased  to 
£50,  on  the  ground  that  the  cost  of  bringing 
up  his  witnesses  from  the  country  would  alone 
exceed  £20. 

Hdd,  that  no  special  drcumstanoes  were  shown 
for  increasing  the  amount  of  the  usual  security  for 
costs,  and  that  tke  ap^cation  must  be  dismissed. — 
Fhiliips,  Re,  Trsboeth  Brick  Co.,  Exports,  BKOY. 
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13.  Costs — 8€t  off  of  costs  of  an  appeal  to  a  Divi' 
atoned  Court  of  the  Queen* e  Bench  Division  against 
costs  of  ati  appeal  to  the  Divisional  Court  in  Bank' 
ruptcy — Barikruptcy  Rules,  1886,  r.  363. — ^The  oosts 
of  an  appeal  to  a  Divisional  Court  of  the  Queen's 
Bench  Division  cannot  be  set  off  a^inst  the  costs 
of  an  appeal  to  the  Divisional  Court  in  Bankruptcy. 
— Sassettt  B^i  Lewis,  Ex  parte,  BKOY.,  240. 

14.  Costs — Taxation  of  trustees  costs — Member  of 
committee  of  inspection  employed  cu  solicitor — Profit 
derived  from  transaction  arising  out  of  the  bankruptcy 
— Sanction  of  the  court — Banhruptcy  Rules,  1886,  r. 
317.— By  rule  317  of  the  Bankruptcy  Bules,  1886, 
it  is  provided  that  **  no  member  of  a  committee  of 
inspection  of  an  estate  shall,  except  under  and  with 
the  sanction  of  the  court,  directly  or  indirectly,  by 
himself  or  any  employer,  partner,  clerk,  agent,  or 
servant,  be  entitled  to  derive  anv  profit  from  any 
transaction  arising  out  of  the  bimkruptcy,  or  to 
receive  out  of  the  estate  anj^  payment  for  services 
rendered  by  him  in  connection  with  the  administra- 
tion of  ^e  estate,  or  for  any  goods  supplied  by  him 
to  the  trustee  for  or  on  account  of  the  estate.' 

Held,  that  such  "  sanction  of  the  court "  must  be 
given  before  the  transaction  from  which  the  profit 
is  to  be  derived  is  undertaken,  and  cannot  be  given 
after  the  profit  is  derived. 

Held  also,  that  the  '*  profit  **  derived  by  a  soli- 
citor is  the  amount  of  his  costs  less  disbursements 
out  of  pocket,  and  no  allowanoe  can  be  made  in 
respect  of  office  expenses. 

Per  Lord  Esher,  M.B. — It  is  not  a  proper  practice 
for  a  solicitor  to  accept  a  retainer  from  a  committee 
of  inspection,  one  of  whom  is  a  clerk  to  his  firm,  to 
act  as  solicitor  to  the  trustee  in  bankruptcy ;  and 
if  a  solicitor  is  so  retained,  the  court,  on  applica- 
tion, ought  to  set  aside  such  retainer. — OaUard,  Be, 
GaUard,  Ex  parte,  O.A.,  121. 

15.  Costs — Taxation — Right  of  official  receiver  to 
he  present  at  taxation — Bankruptcy  Rules,  1886,  rr, 
120-124. — The  official  receiver  has  no  right  to  be 
present  or  to  be  heard  at  the  taxation  of  the  bill  of 
the  solicitors  to  the  trustee,  or  of  any  other  persons, 
but  the  court  has  power  to  order  him  to  attend  at 
the  taxation,  not  as  a  litigant  party,  but  merely  to 
assist  the  taxing  officer,  or  to  enable  himself  to 
report  efficiently  to  the  Board  of  Trade,  in  case 
they  should  require  the  taxation  to  be  reviewed. — 
Nash,  Re,  Crofton,  Ex  parte,  BKOY.,  112. 

16.  Discharge  subject  to  conditions — Bankruptcy 
Act,  1883  (46  &  47  Vict,  c.  62),  «.  28  \^2)— Bankruptcy 
Act,  1890  f63  &  64  Vict,  c.  71),  s.  8  (2).— Where  an 
order  of  discharge  has  been  granted  subject  to 
onerous  conditions,  and  it  appears  that  the  (auditors 
will  benc^t  but  slightly  by  the  continuance  of  such 
conditions,  while  the  bankrupt  will  be  thereby 
unduly  oppressed,  the  court  will  venture  to 
disregard  the  interest  of  the  creditors  and  grant 
the  bankrupt  an  unconditional  discharge. — Dum^ 
ford,  Be,  Dumford,  Ex  parte,  bkcfy.,  272. 

17.  Execution — Money  paid  "  under  an  execution  " 
— •*  To  avoid  sale " — Payment  to  sheriff  before 
seizure — Bankruptcy  of  debtor — Bight  of  execution 
creditor— Bankruptcy  Act,  1890  (63  &  64  Vict,  c,  71), 
s,  l\,  sub-section  2. — ^Where  the  amount  of  a  judg- 
ment debt  is  paid  to  the  sheriff,  before  the  judg- 
ment debtor's  goods  have  been  seized  in  execution, 
in  order  to  prevent  a  seizure,  the  money  is  not  paid 
**  under  an  execution  in  order  to  avoid  sale  "  within 
the  meaning  of  section  11,  sub-section  2,  of  the 
Bankruptcy  Act,  1890,  and  therefore  the  sheriff, 
upon  a  bankruptcy  petition  being  presented  asainst 
the  debtor  within  fourteen  days,  is  not  justified  in 


paying  the  money  to  the  official  receiver,  but  must 
pay  it  over  to  tiie  execution  creditor. — Bower  v. 
Hett,  O.A.,  4. 

18.  Landlord  and  tenant — Distress — "  Rent  accrued 
due  prior  to  date  of  order  of  adjudication ' ' —  Bankruptcy 
Act,  1883  (46&47  Fictc.  52),  s.  42  (1).— A  landlord  let 
premises  at  £200  a  year,  but  agreed  to  take  £100  t 
year  for  the  first  two  years  and  £260  &  year  for  the 
succeeding  two  years  of  the  term.  The  tenants 
became  bankrupt  before  the  first  two  years  had 
expired,  and  the  landlord  distrained  for  rent  at  the 
rate  of  £200  a  year. 

Held,  that  he  was  entitied  to  distrain  for  rent  at 
that  rate,  for  the  agreement  had  not  altered  the 
rent,  but  only  the  mode  of  paying  it,  and  was  not 
such  that  the  tenant  could  claim  to  enforce  it  if  he 
were  in  default  in  the  payments  thereunder. — Smith 
andHartogs,  Re,  OffUicU  Receiver,  Ex  parte,  BKCT.,  79. 

19.  Order  and  disposition — Consent  of  true  owner 
— Assignment  of  hook  debts — No  notice  by  assignee  to 
book  debtors — Receiver  appointed  undw  Conveyancing 
Act,  l^\— Extent  of  authority  —  Bankruptcy  Ad, 
1883,  s,  44,  sub-section  2  (3).— The  general  rale  is 
that  the  assignee  of  a  debt,  in  order  to  take  it  out 
of  the  order  and  disposition  of  the  assignor,  must 
give  notice  of  t^e  assignment  to  the  debtor. 

In  the  absence  of  such  notice,  and  on  the  bank- 
ruptcy of  tiie  assignor,  consent  on  the  part  of  the 
true  owner  of  the  debt  to  the  debt  remaining  in  the 
order  and  duroosition  of  the  bankrupt  is  primd  facte 
to  be  inferrea,  but  that  inference  may  be  rebutted 
if  the  true  owner  takes  every  possible  step  to  obtain 
possession  of  the  debt,  or  if  the  failure  to  obtain 
possession  is  not  attributable  to  any  fault  of  his 
own. 

The  appointment  of  a  receiver  under  a  mortgage 
deed,  idtiiough  subsequentiy  confirmed  by  the  oooit, 
is,  however,  not  sufficient  to  rebut  that  infereDoe.— 
Butter  V.  Everett,  oh.d.  stirlino,  J.,  104. 

20.  Pension — Jurisdiction — Pension  of  native  officer 
of  Indian  Army — Order  of  court  to  set  aside  part  of 
pension — Discretion  of  the  court — Bankruptcy  Jd, 
1883  (46  &  47  Vict,  c  52),  s.  63,  sub-sedion  2— 
Indian  Pensions  Act,  1871  (Indian  Act  No,  XXIIL\ 
M.  11,  12. — ^Under  section  63,  sub-section  2,  of  the 
Bankruptcy  Act,  1883  (46  &  47  Vict,  a  62).  the  oonrt 
has  jurisdiction  to  order  payment  to  the  trustee 
in  iMmkruptcy  of  a  pension  which,  by  the  Pensions 
Act,  1871  (Indian  Act  No.  XXm.),  ss.  11  and  12, 
is  declared  to  be  inalienable.  The  discretion  of  the 
court  to  make  such  an  order  is  absolute,  and  there 
is  no  rule  or  canon  of  law  that  can  in  the  least  fetter 
the  exercise  of  such  discretion. 

Dicta  of  Yaughan  Williams  and  Kennedy,  JJ., 
[1896]  2  Q.  B.^  pp.  120,  122,  that  the  court  ought 
not  to  exercise  its  discretion  by  making  an  order 
under  section  63  with  regard  to  an  Indian  pension, 
overruled. — Saunders,  Re,  Saunders,  Ex  paaie,  ex., 
30. 

21.  Petition — Inequitable  proceeding — Debtpa^foUeai 
future  time — Amount  of  debt  for  which  petition  skcM 
he  presented — Rebate  of  interest — Btmkruptcy  Ad, 
1883  (46  &  47  Vict,  c,  62),  s.  6,  sub-section  1  (b);  «. 
7,  sub-section  3, — A  debt  due  on  a  promissory  note 
at  three  months  which  are  unexpired  is  a  good 
petitioning  creditor's  debt,  although  the  lender  bat 
gieen  the  borrower  the  option  of  renewing  the  note 
at  the  expiration  of  every  three  months  on  payment 
of  forehand  interest. 

On  presenting  a  petition  for  a  debt  payable  in 
future  the  creditor  must  allow  a  rebate  of  interest 

It  is  not  inequitable  to  take  nrooeedings  in  bank- 
ruptcy upon  a  note  not  yet  due,  and  given  mth 
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suoh  option  of  renewal,  in  a  case  where  the  creditor 
has  notice  of  an  act  of  bankruptcy  committed  by 
the  debtor.— 5arr,  Be,  Wolfe,  Ex  parte,  bkoy., 
586. 

22.  Petition — Practice — Attendance  of  petitioning 
creditor — Right  of  debtor  to  croBS'examine — Bank- 
ruptcy Act,  1883  (46  &47  Vict,  c.  52),  a.  1— Bankruptcy 
Bulea,  1886,  rr.  162,  164.— Upon  the  hearing  of  a 
petition  the  registrar  refused  to  allow  the  petition- 
ing creditor  to  be  cross-examined,  upon  the  grounds 
that,  the  debt  being  based  upon  a  judgment  and 
verified  by  affidavit,  no  right  to  cross-examine  arose 
until  evidence  had  been  given  to  displace  the  judg- 
ment. 

Held  by  the  court,  that  the  grounds  of  the 
registrar's  decision  was  wrong. 

By  Yaughan  Williams,  J.,  that  unless  the 
petitioning  creditor's  attendance  is  dispensed  wiUi 
by  the  court  under  rule  164,  he  must  be  present  at 
the  hearine,  whether  he  is  a  witness  to  any  matter 
or  not,  and  that  the  reason  for  such  practice  is  that 
questions  may  be  put  to  him. 

By  Wright,  J.,  that  it  does  not  follow  from  the 
statute  or  the  rules  that  the  petitioning  creditor 
need  be  present  imless  requir^  as  a  witness,  or 
that  there  is  any  right  to  cross-examine  him  unless 
he  gives  evidence.— Purred,  Be,  Purrett,  Ex  parte, 
BKOY.,  171 

23.  Proof— Guarantee  to  bankers  for  whole  account 
with  limited  liability — Proof  by  creditor  after  pay- 
ment by  surety — Admission  of  proof  in  full, — A 
surety  guaranteed  the  whole  of  the  indebtedness  of 
8.  to  a  bank,  but  the  total  amount  recoverable  from 
him  was  not  to  exceed  £300.  Subsequentiy  a 
receiving  order  was  made  against  S.  when  his  in- 
debtedness to  the  bank  amounted  to  over  £700.  The 
surety  paid  the  £300  to  the  bank,  after  which  they 
presented  a  proof  for  the  whole  debt. 

Held,  that  they  were  entitied  to  prove  for  the 
whole  of  their  debt,  for,  the  guarantee  being  for  the 
whole  amount,  the  suretv  could  not  prove  against 
the  estate  imless  he  paid,  the  bank  in  fulL — Sass, 
Be,  National  Proviw^  Bank  of  England,  Ex  parte, 
BKCY.,  588. 

24.  Protected  transaction — Bon&  fide  dealing  with 
bankrupt— Bankruptcy  Act,  1883  f46  &  47  Vict.  c. 
52),  s,  49. — The  protection  afiEorded  by  section  49  of 
the  Bankruptcy  Act,  1883,  to  a  bond  fide  transaction 
with  a  bankrupt  entered  into  before  the  date  of  the 
receiving  order  extends  to  the  case  where  the 
transaction  in  question  constitutes  the  act  of  bank- 
ruptcy on  which  the  receiving  order  was  made. — 
bhears  v.  Ooddard,  O.A.,  402. 

25.  Protected  transaction — Mortgage  of  chose  in 
action — Notice  of  act  of  bankruptcy  —Order  and  dis- 
position—Bankruptcy Act,  1883  (46  &  47  Vict,  c,  52), 
ss.  44,  49. — ^The  bankrupt  had  assigned  a  debt 
ooming  due  to  him  to  secure  an  advance  of  £30  in 
October,  1890.  The  mortgagee  failed  to  give  notice 
of  this  assignment.  In  June,  1892,  after  an  act  of 
bankruptcy,  but  without  notice  thereof,  the  mort- 
gagee advanced  a  further  sum  to  the  bankrupt  and 
took  a  fresh  assignment  of  the  same  debt  to  cover 
both  the  loans  of  1890  and  1892.  Of  this  assign- 
ment the  mortgagee  gave  due  notice. 

Held,  that  the  notice  given  of  the  second  assign- 
ment was  equivalent  to  a  taking  possession  of  the 
subject  matter  thereof,  and,  coupled  with  the  deed 
of  June,  1892,  was  a  dealing  for  valuable  considera- 
tion and  protected  by  section  49  of  the  Bankruptcy 
Act,  1883,  and  that  the  mortgagee  having  taken 
possession  by  this  notice  could  tiien  set  up  both  the 
deeds  of  1890  and  lbd2,— Seaman,  /2^  Fumess 
Finance  Co,,  Ex  parte,  bkoy.,  496. 


26.  Protected  transaction — Notice  of  act  of  bank- 
ruptcy—Bankruptcy Act,  1883  (46  &  47  Vict.  c.  52), 
s.  4,  sub-section  1  (h) ;  s.  49,  subsection  2. — ^Know- 
ledge by  a  creditor  that  the  debtor's  solicitor  has 
instructions  to  prepare  a  notice  that  the  debtor 
intends  to  suspend  payment  of  his  debts  is  not 
notice  to  such  creditor  that  the  debtor  has  com- 
mitted an  act  of  bankruptcy. — Morgan,  Be,  Turner, 
Ex  parte,  bkoy.,  96. 

27.  Beceiving  order — No  assets — **  Sufficient  cause  " 
—Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s,  1, 
sub-section  3. — The  mere  fact  that  a  debtor  has 
apparentiy  no  assets  is  not  a  sufficient  cause  why  a 
receiving  order  in  bankruptcy  should  not  be  made 
against  him. — Leonard,  Be,  Leonard,  Ex  parte, 
O.A.,  438. 

28.  Beceiving  Vrder — Bescission — Money  paid  into 
court  to  meet  claims  of  creditors  who  cannot  be  found 
— Statute  of  Limitations  (21  Jac.  1,  c.  16),  s.  3 — 
Bankr^tcy  Act,  1883  (46  &  47  Vict.  c.  52),  ss.  35, 
36. — When  a  debtor  has  paid  money  into  court  to 
meet  the  claims  of  creditors  who  cannot  be  found, 
the  Statute  of  Limitations  does  not  run  against 
such  claims,  and  the  debtor  is  not  entitied  of  right 
to  have  such  money  paid  out  to  him  after  the 
expiration  of  six  years  during  which  no  claim  has 
been  made  to  it. 

The  court  may,  however,  as  a  matter  of  grace, 
allow  the  debtor  to  have  the  money  paid  out  to 
him,  upon  his  giving  reasonable  security  to  repay 
the  same  in  the  event  of  any  creditors  appearing  to 
claim  it. — Dennis,  Be,  Dennis,  Ex  parte,  bkoy.,  170. 

29.  Sale  of  goods  of  bankrupt  by  auctioneer-— 
Auctioneer's  lien — **  Cfiving  of  credit** — ** Mutual 
dealings  *'Section  38  of  the  Bankruptcu  Act,  1883 
(46  &  47  Vict.  c.  52). — One  L.  instructed  a  firm  of 
auctioneers  to  seJl  certain  property,  and  a  sum  of 
money  became  due  to  them  in  respect  of  their 
charges  in  connection  with  such  sale.  Subsequentiy 
L.  delivered  to  them  certain  goods  as  bailees  with 
authority  to  sell  them.  L.  became  bankrupt,  with- 
out having  revoked  the  authority. 

Held,  that  the  credit  given  by  the  auctioneers  to 
L.  in  respect  of  their  charges,  and  the  credit  given 
by  L.  to  tiie  auctioneers  in  respect  of  the  goods  to 
be  sold  and  the  money  to  be  realized  by  such  sale 
was  a  giving  of  credit  to  the  auctioneers,  and 
constituted  **  mutual  dealings  "  between  them  and 
L.  within  the  meaning  of  section  38  of  the  Bank- 
ruptcy Act,  1883.— Palmer  v.  Day,  Q.B.D.,  14. 

30.  Trustee — Appointmeivt — Objection  by  Board  of 
Trade— Notification  to  High  Court— Discretion  of 
High  Court — Trustee  an  accounting  party  to  the 
estate— Costs— Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  s,  21.— When  the  Board  of  Trade  notify  an 
objection  to  the  appointment  of  a  trustee  to  the 
High  Court,  the  court  will  not  exercise  any 
discretion,  nor  take  into  consideration  the  peculiar 
droumstances  of  tiie  case,  but  will  merely  hear 
the  facts  aJleged  to  constitute  the  objection,  and 
decide  as  a  question  of  law  whether  they  constitute 
a  valid  objection  or  not. 

An  objection  that  the  trustee  appointed  in  the 
bankruptcy  had  been  trustee  under  a  aeed  of  assign- 
ment executed  by  the  debtor  for  the  benefit  of  bis 
creditors  within  three  months  of  the  presentation 
of  the  petition  is  a  valid  objection. — Mardon,  Be, 
Board  of  Trade,  Ex  parte,  BKOY.,  111. 

31.  Trustee — Liability  to  render  account — Board  of 
Trade— Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  162,  sub-section  2  (fiUh)— Trustee  Ad,  1888  (51  & 
52  Vict.  c.  59),  s.  8.^The  words  *'  aaj  such  trustee 
or  other  person"  contained  in  section  162,  sub- 
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section  2  (&)  of  the  Bankraptcy  Act,  1888,  applv  to 
a  tmstee  or  any  other  person  empowered  to  collect, 
receive,  or  dismbute  any  funds  or  diyidends  under 
any  of  the  four  Acts  of  Parliament  mentioned  in 
the  fourth  sdiedule  to  that  Act. 

It  is  not  necessary  for  the  Board  of  Trade,  on  an 
application  to  enforce  under  sub-section  2  (M 
against  a  trustee  an  account  of  the  sums  received 
and  paid  by  him,  to  show  that  the  trustee  has  had 
in  his  hands,  since  the  passing  of  the  Act  of  1883, 
funds  which  he  has  not  distributed. 

Section  8  of  the  Trustee  Act,  1888,  which  limits 
the  claims  upon  trustees,  does  not  apply  to  a 
trustee  in  bankruptcy. — ComUh,  Be,  Board  of 
Trade,  Ex  parte,  C.A.,  161. 

See  also  ADMnnsTHATiON,  4 ;  Company,  1,  11, 
18,  39 ;  Criminal  Law,  5 ;  Insubanoe,  2 ;  Land- 
lord AND  Tenant,  10;  Limitation.  Statutes 
OF,  1 ;  Lunacy,  1-8 ;  Practice,  32 ;  Vendor  and 
Purchaser,  1 ;  Will,  21. 

BASTARDY  :— 

1.  Affiliation  summoru — Putative  father  leaves 
England  before  birth  of  child — Ceaaes  **  to  reside  in 
England  within  twelve  months  next  after  the  birth  " — 
Bastardy  Act,  1872  (35  &  36  Vict,  c.  65),  s.  3.— 
Where  the  alleged  father  of  a  bastard  child  bom  on 
the  30th  of  January,  1894,  left  England  in  Decem- 
ber, 1893,  and  did  not  return  until  March,  1895, 

Held,  that  he  *'  ceased  to  reside  in  England  with- 
in twelve  months  next  after  the  lAnb.  of  such 
child"  within  the  meaning  of  section  3  of  the 
Bastardy  Act,  1872,  so  that  the  moUier  could  take 
out  an  affiliation  summons  at  any  time  within  the 
twelve  months  next  after  his  return  to  England. — 
Beg.  V.  Evans,  Q.B.D.,  271. 

2.  Service  of  summons — ^*  Lmst  place  of  abode  *^ — 
Validity  of  service — Jurisdiction  of  justices — Bastardy 
Laws  Amendment  Act,  1872  (35  &  36  Vict.  c.  65),  s.  4. 
— A  summons  under  section  4  of  the  Bastardy  Laws 
Amendment  Act,  1872,  may  be  served  at  the  **  last 
place  of  abode  "  of  the  pwson  summoned,  although 
that  person  is  out  of  the  jurisdiction  at  the  date  of 
such  service. 

At  the  hearing  of  an  application  for  an  affiliation 
order  it  was  proved  that  the  sunmions  had  been 
served  by  being  left  at  the  house  where  the  person 
summoned  had  resided  up  to  a  day  seven  days 
before  the  date  of  the  service;  and  that  on  that 
day  he  left  the  house  with  the  intention  of  pro- 
ceeding to  America.  It  was  not  proved  that  he 
had  obtained  a  place  of  abode  in  America  at  the 
date  of  the  service.  He  did  not  appear,  and  the 
justices,  after  hearing  evidence,  maae  an  affiliation 
order  against  him. 

Held,  that  the  service  was  valid,  and  that  the 
justices  had  jurisdiction  to  make  the  order. — Dicta 
of  the  Earl  of  Selbome,  L.O.,  in  Berkley  v.  Thonvp- 
son,  33  W.  B.  625,  10  App.  Cas.  45,  and  of  Kay, 
L.J.,  in  Bieg.  v.  Farmer,  40  W.  B.  228,  [1892]  1 
Q.  B.  637,  considered.— ^^.  v.  Wehb,  Q.B.D.,  527. 

BETTING.— See  Corporation,  1 ;  Gaming,  1,  2,  4. 

BILL  of  EXCHANGE:— 

1.  Cheque — Payee  a  fictitious  or  non^existing  person 
^Bills  of  Exchange  Act,  1882  (45  &  46  Vid,  c.  61), 
s.  7  (3).— A  clerk  in  the  plauitm's  employment,  by 
means  of  a  fraud,  induced  the  plaintiffs  to  sig^  and 
issue  cheques,  the  name  of  the  payee  of  which  was 
not  the  name  of  any  real  person. 

Held,  tiiat  the  payee  was  a  fictitious  or  non- 
existing  person  wiuiin  Vie  meaning  of  section  7  ^3) 
of  the  Bills  of  Exchange  Act,  1882,  and  that  tne 
plaintiffs  were  liable  on  the  cheques,  notwithstand- 


ing the  payee  was  not  fictitious  to  the  knowledge 
of  the  plaintiffii.— C/utton  v.  Attenborot*gh,  C.A.,  114. 

2.  Foreign  bill — Negotiation — Payment  under  a 
mistake  of  fact  as  to  bill  having  been  met — Adionfor 
repayment— Estoppel, — ^A.,  the  indorsee  of  a  bill  of 
exchange,  resident  abroad,  indorsed  it  to  the 
defendants,  his  agents  in  London,  for  the  purpose  of 
collection.  The  defendants  indorsed  the  oill  to  the 
plaintiffs,  and  sent  it  to  them  for  the  same  purpose, 
and  they  forwarded  it  to  their  agents. 

The  plaintiffis,  under  a  misunderstanding,  in- 
formed the  defendants  that  the  bill  had  been  paid, 
and  sent  them  a  cheque  for  the  amount.  There- 
upon the  defendants  intimated  the  same  to  A.,  and 
credited  him  with  the  amount  of  the  bilL 

It  was  decided  by  Mathew,  J.,  on  the  authority 
of  Skyring  v.  Oreentvood  <k  QoXy  4  B.  &  C.  2ai, 
that  as  the  plaintiffs  had  wrongfully  informed  the 
defendants  that  t^e  bill  had  been  paid,  they  ooold 
not  recover  the  amount  of  the  bill  when  tiie 
defendants  had  nothing  to  do  with  the  mistiikft  of 
&ict;  and  also  that  the  plaintiffi  were  estopped  by 
the  representation  whidi  they  had  made  to  the 
defendants,  and  upon  which  the  defendants  had 
acted.    On  appeal : 

Held  (affirming  the  decision  of  Mathew,  J.),  that 
the  action  failed. — Deutsche  Bank  v.  Beriro,  CA. 

3.  Forged  indorsement  —  Payment  to  boni  fide 
Jiolder — Bight  to  recover  money,  —  When  a  bill 
becomes  due  and  is  presented  for  payment,  and  is 
paid  in  good  faith  and  the  money  is  received  in 
good  faith,  if  such  an  interval  of  time  has  dapeed 
tiiat  the  position  of  the  holder  may  have  been 
altcnred,  the  money  so  paid  cannot  be  reoovered 
from  the  header,  although  indorsements  on  the  bUl 
subsequentiy  prove  to  be  forgeries. — London  and 
Biver  Plate  Bank  v.  Bank  of  Lwerpool,  Q.B.D. 

4.  Promissory  note — On  demand — Maturity— €Hft 
•—Benunciation— Bills  of  Exchange  Act,  1882  (45  & 
46  Vict,  c,  61),  ss,  62,  89.— A  promissory  note 
payable  to  a  specified  person  wiuont  the  words 
"order"  or  <* bearer"  is  a  negotiable  instrument 
within  the  meaning  of  the  Bills  of  Exchange  Act, 
1882.  Such  a  note,  when  made  payable  **an 
demand,'*  is  **  at  maturi^  "  as  soon  as  it  is  made, 
and  therefore,  under  sections  62  and  89  of  the  Act, 
if  the  holder  of  the  note  desire  to  renounce  all 
rights  in  it,  the  renunciation  must  be  in  writio^, 
unless  the  note  is  delivered  to  the  ttooepUx  m 
person,  though  possibly  delivery  to  the  aooeptoc's 
1^^  personal  representative  will  suffice. 

Accordingly,  where  the  holder  of  a  note  made  a 
parol  renunciation  of  all  rights  in  it  and  delivered 
the  note  to  one  of  the  devisees  of  the  real  estate  of 
the  acceptor,  who  by  his  will  had  charged  his  real 
estate  with  payment  of  his  debts,  the  renunciation 
was  held  to  be  insufficient. — Edwards  v.  Walters, 
C.A.,  547. 

5.  Promissory  note — UnneoeBsaryprovisionB-'  BiUa 
of  Exchange  Act,  1882  ^45  &  46  Vict,  c  61),  s.  63 
(3). — ^A  document  provided  for  the  payment  <rf  a 
cwtain  sum  by  instalments,  with  interest,  the  whole 
to  become  due  on  default  of  one  instalment,  and 
that  "  no  time  given  to,  or  security  taken  from,  or 
composition  arrangements  entered  into  with,  eiUier 
party  hereto  shaU  prejudice  the  rights  of  the  header 
to  proceed  against  any  other  party." 

Held,  that  the  document  was  not  a  prominory 
note. — Kirkwood  v.  Smith,  Q.B.D.,  480. 

See  also  Inland  Bevenub,  23. 

BILL  of  SALE  :— 

1.  Condition  or  defeaeanoe—Book  of  *^  rules  ami 
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reguUOuma  ^^—Paymeni  of  principal  and  interest  hy 
insUdmente— Form— Validity— Bills  of  Sale  Act, 
1878  (41  &  42  Vict.  c.  31),  8.  10  (3)— BtTfo  of  Sale 
Act,  1882  (45  &  46  Vict.  c.  43),  Schedule.— The 
plamtiff,  having  borrowed  £100  from  the  defen- 
dant, executed  a  loll  of  sale,  which  provided  for  the 
repayment  of  the  sum  by  instalments.  Upon  pay- 
ing the  first  instalment,  about  a  month  after  the 
execution  of  the  bill  of  sale,  the  plaintiff  received 
from  the  defendant  a  book  in  which  to  enter  receipts 
for  instalments,  and  which  contained  upon  Uie 
cover  a  "notice"  and  certain  ** roles  and  regula- 
tions which  are  strictly  adhered  to."  The  "  notice  " 
and  the  "rules  and  regulations"  prejudicially 
affected  the  position  of  the  plaintiff  as  borrower, 
and  the  defendant  subsequently  attempted  to 
enforce  the  rules  against  him. 

Held  (reversing  the  decision  of  Kekewich,  J.), 
that  the  "  notice "  and  the  **  rules  and  regulations  " 
were  not  in  any  way  a  part  of  the  bargain,  and 
could  not  be  considered  as  a  "  condition  or  defeas- 
ance "  so  as  to  avoid  the  bill  of  sale  under  section 
10  (3)  of  the  Bills  of  Sale  Act,  1878. 

The  bill  of  sale  provided  for  the  r^ayment  of 
the  £100  and  interest  as  follows :  "  The  sum  of 
£6  on  the  5th  of  December,  1894,  on  account  of 
interest  and  principal,  and  a  like  sum  of  £6  on 
account,  as  aforesaid,  on  the  5th  day  of  each  and 
every  succeeding  month  thereafter." 

Held,  that,  upon  the  true  construction  of  the  bill 
of  sale,  instalments  of  £6  were  to  be  paid  until  the 
last  instalment,  when,  if  less  than  £6  was  found  to 
be  due,  such  less  sum  only  was  to  be  paid ;  that, 
though  the  calculation  involved  might  be  a  little 
more  difficult  than  in  the  case  of  the  form  in  the 
schedule  to  the  Bills  of  Sale  Act,  1882,  the  bill  of 
sale  was  not  thereby  rendered  void ;  and  that  there 
was  nothing  in  the  form  in  the  schedule  which 
forbids  a  loan  upon  the  terms  that  the  principal 
and  interest  shall  both  be  paid  by  equal  instal- 
ments. 

In  re  Bargen,  [1894]  1  Q.  B.  444,  approved.— 
Linfoot  V.  Pocket,  O.A.,  66. 

2.  Fraudulent  assignment — Intent  to  defeat  and 
delay  creditora — 13  Eliz.  c.  5. — The  appellant  made 
an  advance  of  £600  in  good  faith  to  a  man 
apparently  solvent,  but  who  afterwards  became 
bankrupt,  taking  as  security  an  assignment  of  the 
stock-in-trade,  Dook  debts,  and  other  property  of 
his  debtor.  It  was  arranged  that  the  bill  of  sale 
was  not  to  be  registered,  but  there  was  no  evidence 
that  the  as8]|;nment  was  made  with  intent  to  defeat 
or  delay  creators.  Possession  was  only  taken  by 
the  appellant  just  before  the  bankruptcy,  but  in 
time  to  prevent  the  instrument  being  avoided  under 
the  Bills  of  Sale  Act. 

Held,  that  the  title  of  the  appellant  was  complete, 
and  did  not  depend  upon  his  taking  possession, 
though,  if  he  h^  not  done  so,  the  provisions  of 
the  Bills  of  Sale  Act  might,  in  certain  events,  have 
deprived  him  of  his  security. 

In  re  Ash,  20  W.  K.  849,  L.  K.  7  Ch.  App.  636, 
distinguished, — Morris  v.  Official  Assignee  of  Cooke, 
P.O.,  65. 

3.  Industrial  and  provident  society — Debenture — 
Non^registration — Winding  up — Incorporated  com- 
pany—Bills of  Sale  Acts,  1878  (41  &  42  Vict.  c.  31) 
and  1882  (45  &  46  Vict.  c.  43),  s.  17.~Debenture8 
issued  by  an  industrial  and  provident  socie^  estab- 
lished under  the  Industrial  and  Provident  Societies 
Act  are  not  exempted  from  the  provisions  of  the 
Billa  of  Sale  Acts  by  section  17  of  the  Bills  of  Sale 
Act,    18S2.— Great  Northern  Railway   Co.  v.    Coal 


Co-operative   Society,    GH.D.  yattohan   williaks, 
J.,  252. 

4.  Statutory  form — Maintenance  or  defeasance  of 
security — Attesting  witness. — A  bill  of  sale  was  given 
to  secure  the  repayment  of  money  advanced  by 
several  creditors  of  the  grantor,  in  order  to  enable 
him  to  pay  a  composition  to  them  and  to  others  of 
his  creditors.  It  contained  stipulations  that  the 
grantor,  a  trader,  should  not  during  the  existence 
of  the  security  obtain  credit  to  the  extent  of  £10 
without  the  consent  of  one  of  the  firms  parties 
thereto,  but  this  clause  was  not  to  apply  to  pur- 
chases of  goods  from  any  of  those  firms ;  that  the 
grantor  would  give  them  the  greater  portion  of  his 
business,  and  that  he  would  keep  proper  books  of 
account  of  his  business,  and  permit  any  of  the  firms 
or  their  agent  to  inspect  the  same. 

Held,  that  the  insertion  of  those  stipulations 
rendered  the  bill  of  sale  void,  under  section  9  of  the 
Act  of  1882,  as  not  in  accordance  with  the  form  in 
the  schedule. 

The  sole  attesting  witness  of  the  bill  of  sale  was 
the  agent  and  manager  of  one  of  the  firms  who 
were  grantees.  He  had  conducted  the  negotiations 
with  respect  to  the  giving  of  the  bill  of  sale  and 
the  payment  of  the  composition,  and  he  had  to  see 
that  such  composition  was  paid  to  the  creditors 
other  than  the  grantees. 

Held,  the  bill  of  sale  was  duly  attested,  because 
the  attesting  witness  was  not  a  *' party  thereto" 
within  the  meaning  of  section  10  of  the  Act  of 
1882. — Peace  v.  Brooks,  Q.B.D. 

See  also  Company,  11 ;  Cedonal  Law,  2. 

BREAD:— 

Sale  otherwise  than  hy  weight — **  French  or  fancy 
bread** — Usually  so  sold — 3  Oeo,  4,  c.  106,  s.  4 ;  and 
the  Bread  Act,  1836  (6  &  7  Will.  4,  c.  37),  s.  4.— 
Bread,  though  it  be  made  by  a  different  process  or 
of  better  materials  than  ordinary  household  bread, 
is  not  fancy  bread  within  6  &  7  Will.  4,  c.  37,  if  it 
be  similar  in  size,  shape,  and  appearance  to  ordinary 
household  bread  as  usually  sold,  and  therefore  it 
must  be  sold  by  weight. 

The  appellants  manufactured  a  superior  kind  of 
bread.  The  chief  difference  between  it  and  ordi- 
nary household  bread  was  that  a  peculiar  yeast,  the 
nature  of  which  was  a  trade  secret,  was  used  in  its 
production.  It  was  sold  in  loaves  which,  in  size, 
shape,  and  appearance,  resembled  ordinary  loaves 
of  household  bread.  These  loaves  were  not  sold  by 
weight.  The  respondent  summoned  the  appellants 
before  the  justices  for  breach  of  section  4  of  3  Qiw). 
4,  c.  106  (similar  to  section  4  of  6  &  7  WilL  4,  c. 
37),  and  the  justices  convicted,  holding  that  the 
appellants'  br^td  was  not  ftuicy  bread,  and  should 
therefore  be  sold  by  weight.  Cm  appeal  by  special 
case: 

Held,  that  the  conviction  was  right. — F.  F. 
Bread  Co.  v.  Stubbs,  Q.B.D. 

BUILDING  SOCIETY  :— 

1.  InstrwnenJt  of  dissolutionr—SigncUures^Infants 
—Joint  holders— Agents— Curing  invalidity  by  adding 
names  to  duplicate  instrument — Building  Societies  Ad, 
1874  (37  &  38  Vict.  c.  42),  ss.  32  (3),  38,  39.--In 
counting  ^e  three-fourths  of  the  members  required 
by  section  32,  sub-section  3,  of  the  Buildine  Societies 
Act,  1874,  to  consent  to  the  dissolution  of  a  build- 
ing society  (1)  infants  may  be  counted  unless 
prohibited  by  the  rules  from  assenting  to  the 
dissolution;  (2)  joint  holders  of  shares  must  all 
sign,  but  only  count  as  one ;  (3)  semhle,  a  member 
signing  by  his  duly  authorized  agent  may  be 
count^ 
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An  mstrument  of  diflsolntion  which  is  invalid 
through  not  oontaininff  the  requisite  number  of 
signatures,  and  which  has  been  registered,  is  not 
cured  by  adding  names  to  the  duplicate  of  the 
instrument  returned  to  the  society  by  the  Begistrar 
of  Building  Societies. — Dennison  v.  Jeffa,  oh.d. 
NOETH,  J.,  476. 

2.  Investing  member — Withdrawal — Priorities^' 
Notice  of  wiihdrauxd — Surplus  funds  of  society, — In 
a  building  society,  the  rules  of  which  provide  that 
investing  membm  may  withdraw  their  shares  upon 
giving  a  month's  notice  to  the  society,  the  stopping 
of  the  society's  business,  or  the  recognition  of  the 
necessity  of  stoppage  by  the  officers  of  the  society, 
and  not  the  insolvency  of  the  society,  is  the  proper 
point  at  which  to  draw  the  line  in  determining  the 
question  whether  a  notice  to  withdraw  operates  so 
as  to  give  the  member  giving  such  notice  priority 
over  other  members. — Ambition  Investment  Building 
Society,  Re,  CH.D.  VAUGHAN  wnxiAMB,  J.,  141. 

3.  Withdrawing  member — Repayment  of  advances 
— Priorities  —  Instrument  of  dissolution  —  Building 
Societies  Act,  1874,  ss,  18,  32. — The  priorities,  under 
the  rules  of  a  building  society,  of  the  withdrawing 
members  over  those  who  have  given  no  notice  of 
withdrawal  cannot  be  varied  by  an  instrument  of 
dissolution  executed  under  the  Building  Societies 
Act,  1874,  unless  such  vcuiation  has  been  previously 
sanctioned  by  a  special  meeting  of  the  society  sum- 
moned and  held  in  accordance  with  the  rules  of  the 
society  and  the  terms  of  section  18  of  the  Act. — 
Botton  V.  Oiiy  and  Suburban  Building  Society,  CH.D. 
STntUNO,  J.,  12. 

See  also  Mobtoagb,  1. 

BURIAL:— 

Metropolis — Land  set  apart  for  the  purposes  of 
interment — Sold  under  the  authority  of  an  Act  of 
Parliament — Michad  Angelo  Taylor* s  Act  (57  Oeo.  3, 
c.  cxxix.) — Disused  Burial  Grounds  Act,  1884  (47  & 
48  Vid,  c,  72),  ss,  3,  5.— Land  formerly  used  as  a 
burial  grouud,  situate  in  the  City  of  Ijondon,  was 
purchased  by  the  CSommissioners  of  Sewers  under  the 
provisions  of  Michael  Angelo  Taylor's  Act,  and  was 
m  part  used  by  them  for  public  purposes.  The 
Oommissioners  sold  the  residue,  and  the  purchasers 
proposed  to  erect  buildings  thereon.  An  action  was 
brought  to  restrain  this  building. 

Hmd,  that  the  land  in  question  had  been  sold  or 
disposed  of  under  the  authority  of  an  Act  of  Par- 
liament within  the  meaning  of  section  5  of  the 
Disused  Burial  Grounds  Act,  1884,  and  might  there- 
fore be  built  upon. — Attorney^Oeneral  v.  London 
Parochial  Charities,  OH.D.  stiblino,  J,,  395. 

BUSINESS.— See  Gamino,  2;  Pabtnkeship,  3; 
Will,  28. 

BYE-LAW.— See  Canada,  Law  of,  2 ;  Corpoea- 
Tiow,  1 ;  Local  GtovK^NMKNT,  3-6 ;  New  South 
Walks,  Law  of,  1 ;  Tramway,  2. 

CANADA,  LAW  of  :— 

1.  Nova  Scotia — Revised  statutes,  5th  series,  c,  7, 
s,  95 — Licence — ReneuHil — Repeal  of  section  author^ 
izing  reneuxil'-Statute"Cons(ruction,—ThQ  appellants 
havmg  got  a  licence  to  work  for  two  years  under 
c.  7,  s.  95,  of  the  Bevised  Statutes,  5th  series, 
afterwards  applied  under  the  same  section  for  a 
renewal  thereof ;  but  in  the  meantime  section  95  had 
been  repealed  by  an  amending  Act  of  1889. 

Held,  that  at  the  date  of  the  application  to  renew 
the  licence  the  power  to  grant  it  was  gone;  for 
even  if  the  amending  Act  were  to  be  construed  so 


as  not  to  interfere  with  existing  rights,  the 
appellants  only  possessed  a  privilege,  and  not  an 
accrued  right,  in  reference  to  the  renewal  sought. 

Main  v.  Stark,  15  App.  Cas.  384,  referred  to.— 
Reynolds  v.  Nova  Scotia  {Attomey-Oenertd),  P.O. 

2.  Ontario  —  Bye-laws  —  Construction — Power  to 
regulate  a  trade  does  not  include  power  to  prohibit — 
Ontario  Revised  Statutes,  1887.  c.  184,  s.  495  (3).— A 
statutory  power  conferred  upon  a  municipal 
council  to  make  bye-laws  for  regulating  and 
governing  a  trade  does  not,  in  the  absence  of  an 
express  power  of  prohibition,  authorize  the  making 
it  unla^ul  to  carry  on  a  lawful  trade  in  a  lawful 
manner. 

So  held,  where,  under  c.  184  of  Bevised  Statutes 
of  Ontario,  1887,  s.  495  (3),  a  municipal  bye-law 
was  passed  prohibiting  hawkers  from  plying  their 
trade  in  an  important  part  of  the  municipality,  no 
question  of  apprehended  nuisance  having  been 
raised. — Toronto  {Corporation  of)  v.  Virgo,  P.O. 

3.  Principal  —  Agent  —  Pou)er  of  attorney  —  Son 
procureur  general  et  special — Oivil  Code,  ^rt.  181. — 
Where,  by  a  document  indorsed  **  procuration 
gSnSrale  et  spedale,  a  wife,  being  sole  owner,  con- 
stituted her  husband  *'son  procureur  gSnSral  H 
special "  to  administer  her  affairs,  sped^ing  such 
acts  as  drawiog  bills  of  exchange  and  promissory 
notes, 

Held,  that  the  wife's  liability  extended  to  all 
promissory  notes  granted  by  the  husband,  and  was 
not  limited  by  Article  181  of  the  Civil  Code  to  such 
notes  as  were  required  for  the  purposes  of  the  ad- 
ministration.— Iai  Banque  lynochdaga  v.  Jodom, 
P.O. 

4.  Liquor  Laws — Power  of  prohibition — Distribu- 
tion of  legislative  powers — Canada  Temperance  Act, 
1886— Ontorio  Act  (53  Vict,  c,  56)  *.  18.— The 
Canada  Temperance  Act.  1886,  so  far  as  purports  to 
repeal  the  prohibitory  clauses  of  the  old  provincial 
Act  of  1864  (c.  18) 

Held,  ultra  vires  the  Dominion  Parliament.  Tlie 
prohibitory  provisions  of  the  former  Act  are,  how- 
ever, valid  when  duly  brought  into  operation  in 
any  provincial  area,  as  relating  to  the  peace,  order, 
and  good  government  of  Canada;  but  not  as 
reeulating  trade  and  commerce  within  section  91, 
sub-section  2,  of  the  British  North  America  Act, 
1867. 

Held  also,  that  the  local  liquor  prohibition 
authorized  by  the  Ontario  Act  (53  Yiot.  c  56),  a.  18, 
are  within  the  powers  of  the  provincial  Legialatnre ; 
but  they  are  inoperative  in  any  locality  wbii^ 
adopts  ihe  provisions  of  the  Canada  Temperanoe 
Act,  1886. — Ontario  {Attomey-Oeneral)  t.  Dominion 
{Attorney-General),  P.a 

CANAL:— 

Special  Act-^Rochdale  Canal  Act,  1874  (34  €ho.  3, 
c.  Ixxviii.),  ss,  39,  40 — Right  to  support  for  camU — 
Mines  adjacent  to  canal — Right  of  action  for  inptry 
to  cayioZ.^^ection  39  of  the  Boohdale  Canal  Act 
reserved  to  the  owners  of  lands  in,  upon,  or  through 
which  the  canal  was  made  the  mines  and  minenUi 
under  the  lands  set  out  or  made  use  of  t<x  ths 
cimal,  and  authorized  the  owners  to  work  such 
minerals,  not  thereby  injuring  the  canaL  Section 
40  provided  that  if  the  owner  of  any  mine  should 
in  working  such  mine  work  near  to  or  undo*  te 
canal  so  as  in  the  opinion  of  the  canal  company  to 
endanger  the  canal,  or  in  the  opinion  of  owners  oi 
mines  to  endanger  the  further  working  of  the  nuMS, 
it  should  be  lawful  for  the  company  to  treat  with  the 
owner  for  all  such  minerals  as  might  be  near  or 
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imder  the  oanal  as  should  be  thought  proper  to  be 
left  for  the  seoorify  oi  the  canal. 
Held,  that  an  owner  of  mines  adjacent  to  but  not 
r  under  the  canal  did  not  come  within  section  39,  and 
I   was  under  no  statutory  liability  towards  the  com- 
.   pany  in  working  his  mines ;  consequently,  that  if 
the  working  of  such  mines  near  the  canal  would 
\  not  endanger  the  further  working  of  the  mines, 
although  it  would  cause  some  damage  to  the  canal, 
the  owner  could  not  under  section  40  insist,  against 
the  wish  of  the  company,  upon  miner^  being  left 
for  the  security  of  the  canal  so  as  to  receive  satis- 
faction therefor  from  the  company. 

The  decision  of  the  Court  of  Appeal  ([1894]  2  Q.  B. 
632}  affirmed,  on  the  ground  that  the  appellants 
were  not  entitled  to  prcMeed  under  section  40,  their 
mines  being  adjacent  to,  but  not  under,  t^e  caxud. — 
Chamber  Uolliery  Co,  v.  BochdcUe  CancU  Co,,  h.l. 

CAPE  of  GOOD  HOPE,  LAW  of  :— 

No.  3  of  1864,  Schedule  17,  «.  2,  B— Construction 
— Company — Authority  to  carry  on  himneas  in  coUmy 
— Licence, — ^Where  a  company  was  authorized  by  its 
memorandum  of  association  to  carry  on  its  business 
in  any  part  of  the  world. 

Held,  not  taxable  under  No.  3  of  1864,  Schedule 
17,  8.  2,  B,  which  on  its  true  construction  relates  to 
companies  some  of  whose  dealings  are  specifically 
authorized  "to  be  carried  on  in  this  colony." — 
Marshall  v.  Orpen^  P.O. 

CAEBIEB:— 

Goods  shipped  wUhoui  bill  of  lading — Negligence — 
Shipowner's  liability. — The  plaintiff  bought  wool  in 
London  and  handea  the  delivery  order  to  the  defen- 
dant, who  shipped  the  goods  on  his  ship  to  G.,  and 
sent  them  on  to  the  ]^aintiff  by  rail,  charging  a 
through  rate  including  insurance.  The  defendant 
selected  the  underwriters. 

Held,  that  the  defendant  insured  the  goods  not 
as  a^^t  for  the  plaintiff,  but  to  cover  his  own 
liability  as  a  carrier,  that  he  was  exercising  a  public 
calling,  and  had  taken  on  himsdf  the  liabilities  of  a 
common  carrier,  and  had  not  stipulated  for  any 
limitation  thereof,  and  was  therefore  liable  without 
proof  of  negligence.— iTtZ;  v.  Scott,  c.A. 

CHAMPERTY.— See  Contkaot,  6. 

CHARITY:— 

1.  Charitable  bequest — **  Respectable  single  women 
of  good  character  above  the  age  of  sixty  years " — 
Validity, — A  testator  gave  ihe  remainder  of  his 
estate  to  trustees  upon  trust  for  conversion,  and  to 
pay  the  proceeds  to  the  rector  and  churchwardens 
of  a  panish,  who  should  invest  the  same  and  pay 
the  inoome  thereof  ''amonffst  respectable  single 
women  of  good  character  above  the  age  of  sixty 
years,  to  he  paid  by  monthly  instalments,  but  so 
that  no  recipient  shall  receive  more  than  £10  per 
annum.'' 

Held,  that  the  intention  must  be  taken  to  have 
been  the  relief  of  distress,  and  that  the  gift  was 
therefore  good  as  a  charitable  bequest. 

Attomey-Oeneral  v.  Comber,  2  SL  &  St.  93,  and 
Thomp8€m  v.  Corby,  27  Beav.  629,  followed.— 
Dudgeon,  Re,  Truman  v.  Pope,  OH.D.  BTIBLIKG,  j. 

2.  Charitable  purposes^-Intention  to  benefit  the  com- 
munity —  Anti  -  vivisection  societies,  —  Institutions 
whose  objects  are  lawful  and  intended  to  benefit 
the  community  may  be  charities,  although  the 
achievement  of  their  objects  might  not  m  fact 
benefit,  or  tend  to  benefit,  the  community. 

The  "Victoria-street  joined  with  &e  Inter- 
national Societ>  for  the  Total  Suppression  of  Vivi- 


section "  and  "  The  London  Anti  » Vivisection 
Sodety,  Sackville-street,"  are  charities. — Foveauaa^s 
Estate,  Re,  Cross  v.  London  Anti-Vivisection  Society, 

OH.D.   OHITTY,  J, 

3.  Deed  of  foundation— Sale  by  trustees  under 
power — Consent  of  Charity  Commissioners — **  Scheme 
legally  established** — Charitable  Trusts  Amendment 
Act,  1856  (18  &  19  Vict.  c.  124),  s.  29.— The  deed  of 
foundation  of  a  charity  duly  enrolled  under  9  Geo. 
2,  c.  36,  is  not  a  ''scheme  legally  established*' 
within  the  meaning  of  section  29  of  the  Charitable 
Trusts  Amendment  Act,  1855.  Consequently  the 
trustees  of  such  a  charity  in  whom  lands  are  vested 
cannot  sell  the  lands  under  a  power  of  sale  con- 
tained in  the  deed  without  mrst  obtaining  the 
consent  of  the  Charitv  Commissioners  to  the  sale. 

The  trustees  of  a  charity  having  a  power  of  sale 
can  only  exercise  their  power  of  sale  with  the 
express  authority  of  Parliament,  or  of  a  court  or 
juage  of  competent  jurisdiction,  or  according  to  a 
scheme  legaUv  established,  or  with  the  approval  of 
the  Charity  dommissioners. 

Decision  of  Stirling,  J.,  {ante,  p.  61),  affirmed. — 
Mason* s  Orphanage  and  London  and  North-  Western 
Railway  Co,,  Re,  O.A.,  339. 

4.  Endowed  Schools  Acts — Commissioners — Scheme 
— Excepted  endowments — Compulsory  application  in 
aid  of  scheme — Cy-prds  —  Jurisdiction  of  court — 
Endowed  Schools  Act,  1869  (32  &  33  Vict,  c,  56),  s. 
14  (1).— The  effect  of  section  14  of  the  Endowed 
Schools  Act,  1869,  is  to  leave  the  governing  body 
of  a  charity  in  statu  quo  as  to  the  endowments 
thereby  excepted,  and  no  scheme  affecting  those 
excepted  endowments  can  be  forced  on  such  govern- 
ing bodv  unless  it  could  have  been  forced  on  them 
before  uie  Act 

Where  a  governing  body  incorporated  with  full 
powers  of  management  by  Boyal  Charter  and  Act 
of  Parliament  are  deprived  of  the  bulk  of  their 
endowments  by  a  scheme  under  the  Endowed 
Schools  Act,  1869,  but  nevertheless  continue  to 
apply  the  excepted  endowments  to  proper  legal 
objects,  then,  although  those  legal  objects  are  only 
expressed  in  general  terms  in  the  Charter,  the  court 
cannot,  under  the  guise  of  cy-pres  or  otherwise, 
compel  th<)  governing  body  to  applv  the  excepted 
endowments  in  aid  of  the  scheme,  however  bene- 
ficial such  application  might  be. — Attorney-General 
V.  Christ* s  Hospital,  OH.D.  CHTTTY,  J.,  379. 

5.  Will — Bequest  for  charitable  or  philanthropic 
purposes  —  Validity,  —  A  testator  by  his  will  be- 
queathed a  sum  of  money  to  be  appropriated  for 
some  one  or 'more  purposes  **  charitable,  philan- 
thropic, or  ." 

Held,  that  this  bequest  was  not  invalid  simply 
by  reason  of  the  blank ;  but 

Held,  further,  that  as  the  word  "  philanthropic  '* 
was  wide  enough  to  comprise  purposes  not  within 
the  technical  meaning  of  "  charitable,"  the  gift  was 
invalid. 

Decision  of  Stirling,  J.  {ante,  p.  344),  affirmed. — 
Macduff,  Re,  Macduff  v.  Macduff,  O.A. 

6.  Will— Gift  to  "  service  of  God,**— A  gift  by  will 
for  the  '* service  of  God"  is  a  good  charitable 
bequest. — Darling,  Re,  Farquhar  v.  Darling,  ch.d. 
STIBLIXG,  J.,  75. 

7.  Will — Impure  personalty — Direction  to  trustees 
to  submit  proposal  for  distribution  ctmong  charities  of 
property  included  in  gift, — A  testator  gave  his  real 
ana  personal  estate  to  trustees  upon  trust  to  sell 
and  convert,  and  to  apply  one- tenth  of  his  estate 
over  and  above  £110,000  to  such  charitable  institu- 
tions and  objects  as  his  trustees  might  determine. 
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He  died  in  1888,  leaTing  realty  and  impure 
personalty  as  well  as  pnre  personal  estate. 

Held,  that  the  gilt  to  the  charities  carried  realty 
and  impure  personalty,  and  was  a  gilt  ol  one-tenlh 
of  the  testator's  whole  distributable  estate  over  and 
above  £110,000,  not  a  gift  of  one-tenth  of  its  value 
over  and  above  £110,000  at  the  expiration  of  a  year 
from  the  testator's  death ;  and  the  trustees  were 
directed  te  submit  a  proposal  showing  to  what 
charitable  institutions  and  objects,  and  in  what 
sums  therjr  proposed  to  apply  moneys  available  for 
distribution  under  the  gift. — Piercyy  Be,  Whitwham 
V.  Piercy,  ch.d.  nobth,  j. 

See  also  CouirrY  Coubt,  8 ;  Probatb,  6 ;  Will,  10. 

CHEQUE.— See  Bill  of  Exchange,  1. 

CHUECH  BUILDING  ACTS:— 

Mortgage  hy  vicar — Land  taken  compuUorihj — 
Money  in  court — Payment  out — 3  &  4  Vict*  c.  60,  a. 
19.— Section  19  of  3  &  4  Vict.  c.  60  does  not  limit 
the  application  of  surplus  land  originally  given  for 
a  church  site  and  not  required,  or  of  the  money 
representing  such  land,  to  purposes  from  which  the 
incumbents  in  succession  shall  have  the  benefit  or 
derive  income,  but  the  Ecclesiastical  Commissioners 
may  apply  such  land  or  money  to  purposes  from 
which  the  successive  incumbents  would  not  derive 
benefit  or  income. 

Held,  therefore,  that  the  court  would  order  pay- 
ment out  of  a  fund,  representing  such  surplus 
land,  to  be  applied  in  paying  off  a  mort- 
gage made  by  tbe  vicar  in  or<^  to  provide  a 
vicarage  and  m  executing  repairs  to  the  church, 
the  proposed  application  of  the  fund  having  been 
approv^  by  tiie  Ecclesiastical  Commissioners. — 
Christ  Church,  Greenwich,  Vicar,  Ex  parte,  London 
County  Council,  Be,  OH.D.  NOBTH,  J.,  620. 

CLUB.— See  Bajikbufixjy,  9 ;  Volttntaby  Associa- 
tion. 

COAL.— See  Looal  Qoybbnmsnt,  3. 

COMPANY  :— 

1.  Borrowing  powers — Debenture — Issue  of  deben- 
tures in  satisfaction  of  debt — Fraudulent  preference — 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  164.— 
P.,  carrying  on  business  as  P.  &  Co.,  borrowed 
£150  from  S.  for  the  purposes  of  his  business 
without  security.  S.,  not  having  been  rej^aid, 
brought  an  action  ag^nst  P.,  and  was  in  a  position 
to  sign  judgment  for  the  full  amount.  P.  about 
this  time  formed  a  company  to  take  over  his  busi- 
ness. Tbe  memorandum  of  association  contained 
a  clause  authorizing  the  company  to  borrow  or 
raise  money  by  the  issue  of  debentures  and  other- 
wise. The  company  was  bound  to  indemnify  P. 
against  his  debts  and  liabilities,  as  shown  in  the 
balance-sheet. 

S.  accepted,  in  discharge  of  his  debt  and  interest, 
7  per  cent,  first  moi^gAge  debentures  of  the 
company  to  the  nominal  value  of  £175.  Proceed- 
ings were  shortiy  afterwards  taken  to  wind  up  the 
company,  and  S.  commenced  an  action  on  behalf 
of  himself  and  all  other  debenture-holders  to 
enforce  his  security. 

Held,  that  the  directors  were  authorized  and 
empowered  to  issue  such  debentures  in  satisfaction 
of  the  debt  of  P.,  and  tiieir  validity  was  not 
affected  becau8e  no  money  was  actually  raised  or 
borrowed  upon  them.  P.  not  being  a  bankrupt, 
the  Bankrupt  cy  Act  and  the  doctrine  of  fraudulent 
preference  cannot  be  applied  in  favour  of  his 
unpreferred  creditors  as  such. 

In  re  Inns  of  CouH  Hotel  Co.,  L.  B.  6  Eq.  82,  16 
W.  B.  Ch.  Dig.  65 ;  and  Eouxtrd  v.  Patent  Ivory 


Manufacturing  Co.,  36  W.  B.  801,  38  Ch.  D.  156, 
approved. — Seligman  v.  Prince,  aA.,  6. 

2.  Borrowing  powers— No  power  of  horrowimg — 
Subrogation  — Interest. — A  company  which  was 
formed  for  the  purpose  of  buying  and  working  a 
ship  when  the  ship  was  ready  for  delivery  requested 
J.  W.  (one  of  the  directors)  to  advance  the  company 
£7,500  which  was  owing  to  the  builders  in  respect 
of  the  price  of  the  ship,  in  order  that  the  company 
might  obtain  delivery  of  the  ship.  J.  W.  advuioed 
the  money  to  the  company,  to  be  re^d  wiUi 
interest  at  7  per  cent.  The  company  paid  off  the 
bidlders  therewith,  and  obtained  possession  of  the 
ship.    The  memorandum  of  association  of  the  oom- 

ry  did  not  contain  any  power  to  borrow  money 
the  purpose  of  paying  for  the  ship  or  of  pro- 
viding capital  for  uie  undertaking.  The  company 
being  wound  up  compulsorily,  J.  W.  claimed  the 
amount  of  his  loan  and  interest  at  7  per  cent,  per 

Held,  that  the  company  having  no  express  powv 
to  borrow  for  the  above  purpose,  the  transaction 
with  J.  W.  was  ultra  vires  to  the  company  as  a 
loan ;  but  that  J.  W.  was  entitied  to  repayment  of 
the  £7,500  as  a  creditor  of  the  company  by  way  of 
subrogation  to  the  shipbuilders. 

Held,  also,  that  as  there  was  no  evidence  that  the 
shipbuilders  were  specifically  entitied  to  interest  in 
reepect  of  the  £7,500,  J.  W.  was  not  entitied  as  an 
incident  to  the  contract  of  subrogation  to  interest 
at  7  per  cent,  or  any  other  agreed  rate ;  but  that 
the  court  could  allow  J.  W.  interest  on  the  £7,500 
at  the  court  rate  of  4  per  cent. — Lough  Neagk  Ship 
Co.,  Be,  M.B.  (Ir.). 

3.  Borrowing  power — Mortgage  of  uncalled  capital 
— Power  to  mortgage — Companies  Ad,  1862,  «.  50. — 
In  tiie  articles  of  a  company  limited  by  sharee,  in- 
corporated in  1866,  was  a  clause  enabling  the  com- 
pany **  to  borrow  ^m  time  to  time  at  interest  upon 
mortgage  of  the  freehold,  copyhold,  and  leasdudd 
herecutaments,  machinery,  works,  and  other  pro- 
perty and  effecte  for  the  time  being  of  the  company, 
or  any  of  them,  or  any  part  thereof  respectively,  or 
upon  bonds  or  debenture  notes  of  tiie  company, 
or  in  such  other  manner  as  the  company  may 
determine." 

Held,  that  while,  according  to  Stanley* s  case,  12 
W.  B.  894,  5  De  G.  J.  &  S.  407,  and  In  re  Sankey 
Brook  Co.,  18  W.  B.  914,  L.  B.  10  Bq.  381,  the 
words  in  the  first  part  of  tiie  clause  did  not  autho- 
rize a  charge  on  uncalled  capital,  yet  reading  the 
last  part,  and  having  regard  to  the  wide  meamng 
of  the  word  '*  manner,"  on  the  proper  oonstraclioii 
of  the  clause  as  a  whole  sndi  a  charge  was  thereby 
authorized. 

Held,  also,  that  even  if  the  clause  in  the  artioks 
did  not  comprise  a  x>ower  to  charge  uncalled  capital, 
yet  the  company  miffht,  under  section  50  of  tiw 
Companies  Act,  1862,  by  a  specdal  resolution,  alter 
the  clause  so  as  to  make  it  comprise  an  authority  to 
charge  uncalled  capital. — Jackson  v.  Bainford  Ood 
Co.,  OH.D.  CHlTTr,  J.,  554. 

4.  Capital — Appreciation  of  investments — CapM 
or  income — Earnings  made  after  liquidation."- k 
company  after  liquidation  cannot  be  treated  at  a 
going  concern,  and  cannot  tiierefore  earn  profitB ; 
earnings  made  after  liquidation  are  capital,  not 
income. 

A  company  sunk  part  of  its  capital  in  the  pur- 
chase at  par  of  its  own  debentures.  The  debentmei 
subsequentiy  fell  in  value,  and  the  amount  of  tiiis 
fall  was  in  tiie  half-yearlv  acconnts  charged  to 
revenue  a       depredation.^'    Upon  the  oompaay 
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going  into  liquidation  it  was  found  that  the  deben- 
tures had  again  risen  to  par  value ;  the  liquidator 
in  his  accounts  credited  the  sum  representing  the 
increase,  to  revenue  as  '*  appreciation.** 

Held,  that  this  increase  must  be  treated  as  income, 
and  not  as  capital ;  it  beinff  in  reality  not  an  accre- 
tion of  principal,  but  merely  a  restitution  to  profits 
of  what  had  been  previously  taken  away  from 
profits. 

In  re  Bridgewater  Navvgcdion  Co.,  [1891]  2  Ch.  D. 
317,  discussed. — Bishop  v.  Smyrna  and  0M8aha 
BaUway  Co.  (No.  2),  oh.d.  kkkbwich,  j. 

6.  Capital — Company  formed  to  carry  on  financial 
operations — Assets — Investment — Surrender  of  part  to 
improve  remainder^ Reduction  of  capital — ^Ultni  vires 
— Memorandum  of  association — Companies  Acts,  1867 
(30  &  31  Vict.  c.  131),  s.  9,  and  1877  (40  &  41  Vict, 
c.  26),  s.  3. — ^The  surrender  by  a  limited  financial 
company  of  a  part  of  a  security,  constituting  one  of 
its  assets,  for  the  purpose  of  improving  the  re- 
mainder, where  the  company  is  acting  within  the 
scope  of  its  business  as  set  forth  in  the  memorandum 
of  association,  is  not  a  reduction  of  capital  within 
the  Companies  Acts,  1867  and  1877,  requiring  the 
sanction  of  the  court. — TJiomson  v.  Trustees  In- 
surance Corporation,  CH.D.  KEKBWIOH,  J.,  237. 

6.  Capital — Seduction  of  capital — Founders*  shares 
—Extinguishment— Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  s.  9. — The  shares  in  a  company  were 
divided  into  ordinary,  preference,  and  founders* 
shares.  Under  the  memorandum  and  articles  of 
association  the  ordinary  and  founders'  shares  ranked 
equally  for  dividend,  but  the  founders'  shares 
entitled  the  holders  thereof  only  to  such  capital  as 
should  be  paid  up  on  them,  except  in  the  event  of 
the  winding  up  of  the  company,  in  which  event  the 
holders  of  founders'  shares  were  to  be  entitled  to 
one  moiety  of  any  surplus  assets  remaining  after 
dischar^g  all  liabilities.  The  memorandum  of 
association  authorized  the  issue  of  preference  shares 
upon  such  terms  as  the  company  should  by  special 
resolution  determine.  The  directors  issued  and 
allotted  shares  preferred  both  as  to  capital  and 
dividend,  without  any  special  resolution  having 
been  passed;  but  at  general  meetings  afterwards 
held  of  all  classes  of  sl^ureholders  resolutions  adopt- 
ing the  terms  under  which  the  preference  shares 
had  been  issued  were  adopted. 

A  large  loss  of  capital  nad  been  sustained  by  the 
depreciation  of  investments,  and  there  was  no 
reasonable  prospect  of  anything  going  to  the 
holders  of  founders'  shares  in  respect  of  dividend 
or  capital.  The  company  presentea  a  petition  for 
the  confirmation  of  resolutions  for  reduction  of 
capital  involving  the  extinction  of  the  founders' 
shares  and  throwing  the  rest  of  the  loss  upon  the 
ordinary  shares. 

Held  (1),  that  the  issue  of  preference  shares 
without  the  passing  of  a  speciid  resolution  was 
capable  of  ratification  by  the  company,  and  had 
been  ratified. 

Held,  further,  that  the  loss  should,  in  the  first 
instance,  be  thrown  on  the  holders  of  founders* 
shares. — London  and  New  York  Investment  Corpora- 
tion^  Be,  OH.D.  STIBLINO,  J.,  137. 

7.  Capital — Reduction  of  capital — List  of  creditors 
not  to  he  dispensed  with — Companies  Act,  1867  (30  & 
31  Vict.  c.  131),  s.  13. — Where  a  company  seeks  the 
sanction  of  the  court  to  a  proposed  reduction  of 
capital,  involving  either  the  dimmution  of  any  lia- 
bUity  in  respect  of  unpaid  capital  or  the  payment  to 
any  shareholder  of  paid-up  capital,  the  court  has  no 
jurisdiction  to  dispense  with  the  settlement  of  a 
list  of  creditors  of  the  company  or  with  the  ascer- 


tainment of  the  names  of  such  creditors  in  manner 
provided  by  the  13th  section  of  the  Companies  Act, 
1867. — Lamson  Store  Service  Co.,  Re,  National  Rever- 
sionary Co.,  Re,  OH.D.  8TIBLIKO,  J.,  42. 

8.  Contract  —  Prospectus  —  Misrepresentation  — 
Forfeiture— Companies  Act,  1867,  s.  38. — ^Where  a 
person  is  induced  to  apply  for  shares  by  a  fraud- 
ulent misrepresentation  contained  in  a  prospectus, 
and  his  shares  are  afterwards  forfeited  by  his 
failure  to  pay  calls,  he  ceases  to  be  a  shareholder 
and  becomes  a  debtor  to  the  company ;  and  if  he 
has  not  affirmed  his  contract  he  may  repudiate  it 
and  defend  an  action  for  calls  on  that  ground. 

A  prospectus  which  merely  specifies  the  names  of 
the  parties  to,  and  the  dates  of,  contracts,  in 
compliance  with  section  38  of  the  Companies  Act, 
1867,  does  not  thereby  g^ve  notice  of  circumstances 
contained  in  the  contracts  which  are  material  to  be 
known,  and  the  omission  of  which  causes  the  pro- 
spectus to  give  a  false  impression. — Aarons  Reefs  v. 
Twiss,  H.L. 

9.  Contract  —  Prospectus  —  Misrepresentation  — 
Intention  to  induce  purcJuise  of  shares — Liability  to 
purchaser — Publication  of  false  statements  confirming 
those  of  prospectus — Purchase  of  shares  by  person  who 
had  received  prospectus — Liability  of  person  causing 
publication.— Where  the  object  with  which  the 
prospectus  of  a  company  is  issued  is  not  merely  to 
mduce  application  for  an  allotment  of  shares,  but 
also  to  induce  persons  to  whom  it  is  sent  to  purchase 
shares  in  the  market,  its  function  is  not  exhausted 
when  the  company  has  gone  to  allotment,  and  the 
person  issuing  the  prospectus  is  responsible  for  the 
consequences  of  a  false  representation  contained  in 
it,  and  known  to  him  at  the  time  to  be  false,  to  any 
person  to  whom  the  prospectus  has  been  sent  who  is 
mduced  by  the  false  representation  to  purchase 
shares,  and  thereby  sustains  a  loss. 

Peek  V.  Oumey  (L.  E.  6  H.  L.  377)  distinguished. 

Where  a  person  who  has  issued  the  prospectus  of 
a  company,  containing  a  false  representation, 
known  to  him  at  the  time  to  be  false,  subsequently 
causes  to  be  published  a  false  representation  to  the 
same  effect  as  that  of  the  prospectus,  with  the  direct 
intent  of  inducing  persons  to  purchase  shares  in  the 
company,  he  is  responsible  for  the  consequences  of 
so  doing  to  anyone  who,  having  received  a  pro- 
spectus, purchases  shares  on  the  faith  of  the  false 
representation  so  published,  and  thereby  sustains  a 
loss. — Andrews  v.  Mockford,  O.A. 

10.  Debentures  —  Floating  security  —  Condition 
allowing  company  to  carry  on  business  until  default 
for  certain  period — Subsequent  issue  of  bonds — 
Priority. — A  company  issued  debentures  **by  way 
of  fioating  security,'*  and  subject  to  certain  con- 
ditions, one  of  which  was  that,  notwithstcmding  the 
charge,  the  company  should  be  at  liberty,  for  the 
purpose  of  its  business,  to  deal  with  any  part  of  its 
property  imtil  default  should  be  made  in  payment 
of  any  interest  thereby  secured  for  a  period  of  three 
months,  or  until  the  company  should  be  compul- 
sorily  or  voluntarily  wound  up.  The  company 
made  default  in  payment  of  interest.  More  than 
three  months  after  such  default,  but  before  the 
deboiture-holders  had  taken  any  active  steps  to 
enforce  their  security,  the  company  issued  bonds 
covered  by  a  trust  deed,  which  recited  the  issue  of 
the  debentures  and  the  fact  that  default  had  been 
made  in  the  payment  of  interest. 

Held,  reversmg  the  decision  of  North,  J.,  that 
the  bonds  had  priority  over  the  debentures. 

Oovemments  Stock  Investment  Co,  v.  Manila  Rail- 
way Co.,  O.A.,  166. 

11.  Debentures — Receiver — Covering  deed — Bills  of 
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5afe^c<tf,  1878  ane^  1882  (41  <fe  42  Fie*,  c.  31).  m.  14, 17 
—Poor  rate— General  district  rcOe-^Poor  Bdief  Act, 
1601  (43  Eliz.  c.  2)  «.  2— The  Poor  Bate  Assesement 
and  Collection  Act,  1869  (32  &  33  Vict.  c.  41),  «.  16— 
The  Public  Health  Act,  1875  (38  &  39  Ftd.  c.  65),  m. 
5,  6,  211,  sub-section  {S)-'Conveyancing  Act,  1881 
(44  <fc  45  Fie*,  c.  41),  ss.  19,  24— Pre/er«!n«iai  Pay- 
ments  in  Bankruptcy  Act,  1888  (51  <fc  52  F*c«.  c.  62), 
8.  1  (o),  sub-section  (4). — A  deed  by  whioh  a  com- 
pany assigns  as  beneficial  owner  to  a  trustee  aU 
its  property  as  security  to  cover  deb^itures  does 
not  come  within  the  Bills  of  Sale  Acts. 

Held,  also  on  the  facts,  that  although  the  powers 
of  the  i^Bceiyer  under  the  deed  were  wider  than 
those  conferred  upon  the  receiyers  by  the  Conyey- 
andng  Act,  1881,  s.  24,  that  Act  did  not  affect  their 
validity,  and  that  on  the  receiver  taking  possession  of 
the  premises  and  carrying  on  the  business  there 
was  a  change  of  occupation  such  as  was  contem- 
plated by  section  16  of  the  Poor  Bate  Assessment 
and  Collection  Act,  1869,  so  that  the  receiver  was 
not  liable  to  pay  the  proportion  of  a  rate  incurred 
before  he  took  possession. 

The  Preferential  Payments  in  Bankruptcy  Act, 
1888,  s.  1  (a),  applies  only  to  x>onons  who  hold  in 
their  hands  assets  in  the  winding  up,  but  does  not 
affect  persons  who  are  not  claiming  as  creditors  in 
the  wmding  up,  but  who  hold  security  upon 
jxroperty  charged  in  their  favour. 

iSem^is,  a  " covering  deed**  may  be  a  "deben- 
ture **  within  the  meaning  of  the  cases. 

Semble  also,  that  a  general  district  rate  made 
under  the  Public  Health  Act,  1875,  is  not  a  tax  or 
parochial  rate  within  the  meaning  of  secUon  14  of 
the  BiUs  of  Sale  Act,  1882. 

Boss  V.  The  Army  and  Navy  Hotel  Oo,,  35  W.  E. 
40,  34  Ch.  D.  43.  considered. 

Bichards  v.  Kidderminster  (Overseers  of),  CH.  D. 
NORTH,  J.,  505. 

12.  Debentures — Set  off— Assignment  of  debt — 
Appoinitmemt  of  receiver — Time  of  assignment — Liqui- 
dated demand-— Money  had  and  received — Goods  paid 
for  but  not  delivered  —  Managing  director  —  Acts 
within  apparent  authority, — Debentures  issued  by  a 
limited  companv,  being  a  floating  charge  on  its 
assets,  do  not  tsie  effect  as  a  charge  as  from  tiie 
date  of  their  issue,  but  only  from  the  date  of  the 
appointment  of  a  receiver  on  behalf  of  the  deben- 
ture-holders, and  then  subject  to  the  existing 
equities.  A  trader  dealing  with  the  company  in 
the  ordinary  course  of  its  business  has  an  inchoate 
right  of  set-off  against  debts  owing  by  him  to  the 
company  before  such  date,  even  though  he  has  notice 
of  the  issue  of  the  debentures. 

Where  there  is  a  claim  for  goods  paid  for  but  not 
delivered,  the  property  in  the  goods  not  havinff 
passed,  the  claim  becomes  one  for  money  had  and 
received,  upon  a  failure  of  consideration,  and 
becomes  a  liquidated  demand,  and  is  a  proper  sub- 
ject for  set-off. 

A  company  is  bound  by  the  acts  of  persons  who 
take  upon  themselves,  with  the  knowledge  of  the 
directors,  to  act  for  the  company,  provided  such 
persons  act  within  the  limits  of  &eir  apparent 
authority;  and  strangers  dealing  bond  fide  with. 
such  persons  have  a  right  to  assume  that  they  have 
been  duly  appointed.  —  Biggerstaffe  v.  Bowatt's 
Wharf,  C.A.,  536. 

13.  Directors — Expiration  of  term  of  office — No 
re-election — Authority  —  Estoppel  —  Companies  Act, 
1662,  s.  67. — ^The  provisions  of  section  67  of  the 
Companies  Act,  1862,  for  curing  defects  in  the 
appointment  or  qualification  of  directors  do  not 
operate  to  render  good  the  authority  of  former 


directors,  who  without  being  ze-elected  oontinue 
after  the  expiration  of  their  term  of  office  to  dis- 
charge the  duties  of  directors,  well  knowing  they 
have  not  been  re-elected.  And  the  receipt  of  pay- 
ments made  by  these  as  directors  by  one  aware  of 
their  true  position  does  not  estop  that  person  from 
subsequently  questioning  their  legal  authority  to 
demand  as  directors  payments  from  him. — Tynt 
Mutual  8S.  Insurance  AssocicUion  v.  Brown,  Q.B.D. 

14.  Directors — Meeting — Irregularity — Bes6l%ttum 
to  wind'up — Befusal  of  Court  to  interfere, — ^The 
notices  convening  the  meeting  at  which  a  special 
resolution  to  wind-up  voluntarily  was  passed  by 
the  shareholders  of  a  company  were  issued  under 
the  authority  of  a  resolution  passed  at  a  meeting  of 
the  boards  of  directors  at  which  a  quorum  was 
not  present.  Six  months  afterwards  the  share- 
holders sought  to  have  the  special  resolution 
declared  invalid. 

Held,  that  the  doctrine  upon  whioh  the  court 
had  acted  since  Foss  v.  HarbottU  (2  Hare,  461),  as 
was  explained  in  Browne  v.  La  Trinidad  (37  Ch. 
D.  17),  was  not  to  interfere  for  the  purpose  of 
forcing  companies  to  conduct  their  busineM 
according  to  the  strictest  rules,  whM«  the  irregu- 
larity complained  of  could  be  set  right  at  any 
moment ;  and  that  therefore,  in  the  present  case, 
the  court  would  not  interfere,  especially  as  no 
application  to  the  court  had  been  made  until  six 
months  had  elapsed  after  the  passing  of  the  resolu- 
tion.— Southern  Counties  Deposit  Bank  v.  Bider^  cjl 

15.  Directors — Meeting — Notice  of  busifiess  to  be 
transacted  —  **  Extraordinary  **  btisiness — Name  of 
company,  Authority  to  use. — Id.  point  of  law  directors 
of  a  company  are  not  boimd  to  give  notioe  before- 
hand of  extraordinary  business  which  is  to  be 
transacted  at  a  boara  meeting  in  order  to  render 
such  business  transactions  valid. 

S.,  a  director  of  the  M.  Co.,  obtained  the  assent 
of  five  out  of  the  seven  subscribers  to  the  memor- 
andum of  association  of  the  company  to  the  use  of 
the  name  of  the  company  as  co-plaintiffs  in  an 
action  brought  bv  S.  against  his  co-directors. 

Held,  that  S.  had  no  proper  authority  for  the 
use  of  the  name  of  the  company.  Such  authority 
must  be  obtained  either  from  the  board  of  directors 
or  from  a  meeting  of  the  shareholders  convened  for 
that  purpose. — MayviUe  {La  Compagnie  de)  v. 
Whitley,  O.A.  568. 

16.  General  meeting — Voting — SJiow  of  hands — 
Declaration  of  chairman^- Evidence  to  contradict — 
Sufficiency  of  notice  of  meeting — Table  A,  clause  42 — 
Companies  Act,  1862  (25  dk  26  Vict,  c  89),  s.  51. — The 
provision  in  section  51  of  the  Companies  Act,  1862, 
that  the  declaration  of  the  chairman  that  a  reso- 
lution has  been  carried  shall  be  deemed  oondnsive 
evidence  of  the  fact  does  not  preclude  the  court 
from  inquiring  whether,  in  fact,  the  provisions  of 
the  Act  have  been  complied  with. — Young  v.  South 
African  Exploration  Co.,  OH.D.  kekxwioh,  j.,  509. 

17.  Private  company — **  Two  men  **  compcuny — 
Limited  liability — Effect  of  registration  under  Oom- 
panics  Acts — Liability  of  corporators  for  compamfs 
debts. — ^The  use  of  the  Companies  Acts  for  the 
purpose  of  enabUng  two  partners  to  cany  oo 
busmess  with  limited  liability  is  an  abuse  of  those 
Acts;  but,  nevertheless,  a  company  created  by 
registration  under  these  Acts  is  an  efibctual  com- 
pany, though  it  be  formed  for  tliis  purpose;  and 
the  contracts  of  such  a  company  are  not  the  oontraeti 
of  the  partners,  and  the  partners  cannot  be  sued 
personally  on  them,  though  possibly,  if  the  partiMts 
and  the  company  were  both  before  the  oout^  tiw 


33  Company. 


DIGEST, 


Company. 


34 


orediton  under  the  oompany's  contracts  might  be 
held  entitled  to  an  indemnity  from  the  partners 
personally. 

Broderip  v.  Salomon,  43  W.  E.  612,  [1895]  2  Ch. 
323,  commented  on  and  distingnished. — Munkittrick 
▼.  Perryman,  Q.B.D. 

18.  Recover — Equitable  execution — Secured  creditor 
— Judicature  Act,  1875,  «.  lO—Companiea  Act,  1862, 
s.  163. — A  judgment  creditor  of  a  company  ob- 
tained ex  parte  an  absolute  order  appointing  him 
receiver  over  the  beneficial  interest  of  the  company 
in  a  ship,  subject  to  encumbrances.  The  creditor 
took  no  further  step  to  enforce  payment,  and  a 
winding-up  order  was  afterwards  made. 

Held,  that  the  receiyership  order  did  not  make 
the  judgment  creditor  a  secured  creditor  of  the 
company. 

The  expression  secured  creditor  in  section  10  of 
the  Judicature  Act,  1875,  has  the  same  meaning  as 
regards  a  company  in  liquidation  as  it  has  under 
the  Bankruptcy  Act,  1883. — Lough  Neagh  Ship  Co., 
Be,  Thompson,  Ex  parte,  m.b.  (Ir.). 

19.  Shares-^CertificcOe^'*  Fully-paid  *'  shares— 
Estoppel— Companies  Act,  1867  (30  &  31  Vict.  c. 
131),  s.  25. — A  holder  of  shares  in  a  company  can- 
not relieve  himself  of  his  liability  imder  section  25 
of  the  Companies  Act,  1867,  by  alleging  estoppel 
on  the  ground  that  the  company  gave  him  a  certifi- 
cate representing  that  the  shares  were  fully  paid  up, 
if  the  drcumstcmces  were  such  that  he  must  have 
known  that  no  cash  had  been  paid  for  the  shares. 

The  appellant  was  the  registered  holder  of  16,000 
shares,  m  respect  of  which  he  had  received  cer- 
tificates that  they  were  fully  paid  up.  He  had 
paid  no  cash  for  the  shares,  and  knew  that  the 
shares  belonged  to  the  company ;  no  contract 
under  section  section  25  of  the  Companies  Act, 
1867,  had  been  registered  before  the  issue  of  the 
■hares. 

Held,  that,  as  under  the  drcumstcmces  of  the 
case  he  must  have  known  that  nothing  had  been 
paid  for  the  shares,  he  was  liable  to  be  put  on  the 
liat  of  contributories  for  the  full  amount. — Monnier 
{Veuve  etfils),Be,  BloomenthaX,  Ex  parte,  O.A.,  577. 

20.  Shares  —  Conrad  —  Misrepresentation  —  Pro^ 
moier — Bescission  of  contract, — To  make  a  company 
liable  for  misrepresentations  inducing  a  contract  to 
taJce  shares,  the  shareholder  mast  bring  his  case 
within  one  or  other  of  the  following  heads:  (1) 
Where  the  misrepresentations  are  made  by  the 
directors  or  other  general  agents  entitied  to  act  and 
acting  on  its  behaU ;  (2)  where  the  misrepresenta- 
tions are  made  by  a  special  agent  of  the  company 
actinff  within  the  scope  of  his  authority,  and 
whether  the  company  hais  originally  authorized  him 
or  has  subsequently  ratified  his  acts ;  (3)  where  the 
company  know  before  completion  of  the  contract 
that  it  is  induced  bv  misrepresentation ;  or  ^4)  where 
the  contract  is  made  on  the  basis  of  certam  repre- 
sentations, whether  the  particulars  of  those  repre- 
sentations were  known  to  the  company  or  not,  and 
it  tnms  out  that  some  of  them  were  material  and 
untrue. 

A  promoter  of  a  company,  but  who  was  not 
either  a  director  or  agent  of  the  company  to  make 
representations,  induced  the  plaintiff  to  take  shares 
on  the  faith  of  certain  allegations  he  was  aUeged 
to  have  made,  but  of  which  the  oompanv  had  no 
knowledge,  though  the  directors  did  know  he 
•was  endeavouring  to  procure  subscriptions  for 
shares. 

Held,  that  even  if  the  representations  were  made 
(^^hich  was  not  proved),  the  company  could  not  be 
held  liable  for  such  representations  made  by  a  pro- 


moter ;  and  that  the  contract  to  take  shares  could 
not  be  set  aside. — Lynde  v.  Anglo-Italian  Hemp 
Spinning  Co.,  oh.d.  bombr,  j.,  359. 

21.  Shares — Contra^  to  take  shares — Prospectus — 
Bescission — Non-disclosure  of  material  facts. — A  per- 
son who  has  contracted  to  take  shares  in  a  company 
cannot  avoid  his  contract  on  the  ground  that  the 
prospectus  did  not  set  forth  all  the  material  facts 
pro  and  con.  which  might  induce  a  person  to  apply 
or  not  apply  for  shares.  A  misstatement  or  con- 
cealment m  a  prospectus  which  will  be  sufficient  to 
avoid  the  contract  must  be  of  such  a  character  as  to 
make  the  prospectus  as  it  stcmds  misleading. — 
Mackeown  v.  Boudard  Peveril  Oear  Co.,  oh.d. 
BOMEB,  J.,  664. 

22.  Shares — Dividends— Preference  shares — Cumu- 
lative dividend — Payment  out  of  net  profits  of  each 
year. — The  memorandum  of  association  of  a  com- 
pany contained  this  clause:  ''The  capital  of  the 
company  is  £150,000  divided  into  10,000  ordinary 
shares  of  £10  eacli,  and  5,000  preference  shares  of 
£10  each.  The  holders  of  preference  shares  shall 
be  entitled  out  of  the  net  profits  of  each  year  to  a 
preference  dividend  at  the  rate  of  £10  per  cent,  per 
annum  on  the  amounts  for  the  time  being  paid  up 
or  deemed  to  be  paid  up  thereon.  After  payment 
of  such  preferential  dividend  the  holders  of  ordinary 
shares  shall  be  entitled  to  a  like  dividend  at  the 
rate  of  £10  per  cent,  per  annum  on  the  amount 

Said  or  deemed  to  be  paid  on  such  ordinary  shares, 
ubject  as  aforesaid,  the  preference  and  ordinary 
sha^  shall  rank  equally  for  dividend." 

Held,  that  the  preference  shareholders  were  not 
entitied  to  a  cumulative  dividend  of  £10  per  cent, 
so  as  to  have  the  deficiency  in  one  vear  paid  out  of 
the  profits  of  a  subsequent  year  before  paying  any- 
thing to  the  ordinary  shareholders. — Staples  v. 
Eastman  Photographic  Materials  Co.,  a  A. 

23.  Shares  —  Dividends  —  Unclaimed  dividends — 
Winding  up — Statuteof  Limitations. — ^The  declaration 
of  a  dividend  by  a  company  on  its  shares  constitutes 
a  debt  which  becomes  payable  to  the  shareholder 
in  respect  of  his  dividend,  and  the  Statute  of 
Limitations  begins  to  run  immediately. 

The  mere  declaration  of  a  dividend  will  not 
make  a  company  a  trustee  of  the  dividend  for  the 
shareholder  to  whom  it  is  payable. 

The  reasons  upon  which  the  rule  is  founded  that 
the  Statute  of  Limitations  does  not  run  in  respect 
of  a  claim  between  partners  during  the  continuance 
of  the  partnership  do  not  apply  to  a  claim  for 
unpaid  dividends  between  a  shareholder  of  an 
incorporated  company  and  the  company. — Severn 
and  Wye  and  Severn  Bridge  Bailway  Co.,  Be,  OH.D. 
ROMBB,  J.,  347. 

24.  Shwres — Fully-paid  shares — Contrcui  duly 
made  and  filed— Companies  Act,  1867  (30  &  31  Vict, 
c.  131),  s.  25. — ^The  A.  company  entered  into  a 
contract  with  a  trustee  for  the  B.  company,  a  new 
company  to  be  formed,  that  the  A.  company  should 
sell  to  the  new  company  certain  patent  rights  in 
consideration  of  £2,550  in  shares  of  the  B.  company 
or  cash,  and  in  consideration  of  Uie  allotment  and 
issue  to  each  shareholder  of  the  A.  company  who 
should  apply  for  them,  three  shares  of  £1  each  in 
the  B.  company,  with  19s.  credited  as  paid  up  on 
them,  in  respect  of  every  two  shares  hdd  by  him 
in  the  A.  company.  The  B.  company  was  registered, 
and  ratified  this  contract  by  a  aeed  endorsed  on  it, 
and  the  contract  with  the  indorsed  deed  were 
registered  with  the  Begistrar  of  Joint  Stock 
Companies  under  section  25  of  the  Companies  Act, 
1867,  and  the  patent  rights  asrigned.    Two  persons, 
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E.  and  M.,  not  shareholders  in  the  A.  company, 
applied,  as  nominees  of  shareholders  of  that 
company  who  were  entitled  to  have  shares  issued  to 
them,  for  shares  in  the  B.  company,  and,  having 
paid  Is.  per  share,  were  registered  as  holders  of 
fully  paid-up  shares  in  the  B.  company.  On  the 
B.  company  being  subsequently  wound  up,  and  the 
liquidator  applying  for  a  declaration  uiat  these 
shares  were  held  subject  to  a  liability  of  198.  per 
share, 

Held,  that  the  contract  and  indorsed  deed 
when  registered  was  a  sufficient  contract  in  writing 
as  required  by  section  25  of  the  Companies  Act, 
1867,  even  though  E.  and  M.  were  not  named  in  it 
or  parties  to  it,  and  that  the  shares  issued  to  them 
must  be  treated  as  fully  paid  up. 

Carling*8  case,  24  W.  B.  165,  1  Ch.  D.  115,  and 
Hartley's  case,  23  W.  E.  203,  L.  B.  10  Ch.  App.  157, 
followed. — Common  Petroleum  Engine  Co,,  Re,  Eisner 
and  McArthur's  case,  CH.D.  BOMEB,  J.,  361. 

25.  Shares — New  shares — Allotment — **  Member  ^^ 
— Bight  of  representative  of  deceased  member — Com- 
panics  Act,  1862,  Table  A,  art.  27.--In  1891  a 
special  resolution  of  the  defendant  company  was 
passed  and  duly  confirmed  increasing  the  capital  of 
the  company  by  the  creation  of  new  shares,  and 
authorizing  the  directors  to  issue  such  shares.  On 
the  2l8t  of  April,  1893,  a  special  resolution  of  the 
company  was  passed  that  the  new  shares  should 
be  offered  for  allotment  at  par  to  the  members  of 
the  company  who,  at  the  date  of  the  oonfirmation 
of  the  resolution,  should  be  the  registered  holders 
of  the  fully  paid-up  shares  of  the  company.  This 
resolution  was  duly  confirmed  on  the  11th  of  May, 
1893.  The  company  was  one  to  which  Table  A 
applied. 

The  plaintiff  was  the  executrix  of  a  member  of 
the  company  who  was  living  at  the  date  of  the 
special  resolution  increasing  the  capital,  and  was, 
therefore,  by  virtue  of  article  27  of  Table  A,  entitled 
to  the  offer  of  a  proportion  of  the  new  shares,  but 
who  died  in  1892 — t.^.,  before  the  actual  issue  of  the 
shares  pursuant  to  the  special  resolution  passed  in 
April,  1893.  On  the  11th  of  May,  1893,  circular 
letters  were  addressed  to  the  shareholders  calling 
upon  them  to  state  within  ten  days  whether  they 
wished  to  take  the  new  shares  to  which  they  were 
entitled.  One  of  these  letters  was  addressed  to 
''the  executor**  of  the  deceased  member  at  an 
address  whidi  was  not  the  registered  address  of  the 
deceased  member,  and  the  letter  never  reached  the 
plaintiff. 

In  May,  1894,  the  plaintiff  became  aware  of  the 
allotment  of  the  new  shares,  and  applied  for  the 
allotment  to  her  of  the  shares  to  which  the  deceased 
member  would  have  been  entitled.  The  disposal  of 
these  shares  had  been  deferred,  and  they  were  still 
in  the  hands  of  the  company.  The  deceased  mem- 
ber's name  was  still  upon  the  register  of  share- 
holders. 

Held,  that  the  plaintiff  was  entitled  to  an  allot- 
ment of  the  deceased  member's  proportion  of  the 
new  shares.  —  James  ▼.  Buena  Ventura  Nitrate 
Grounds  Syndicate,  O.A.,  372. 

26.  Shares — Shares  paid  up  in  advance  of  calls — 
Payment  of  interest  out  of  capital  on  shares  so  prepaid 
—Companies  Ad,  1862  (25  &  26  Vict.  c.  89),  ss.  14, 
38,  101  ;  Table  A,  clause  7.— By  the  articles  of 
Hfisociation  of  a  company  the  directors  were  at 
liberty,  as  thev  thought  fit,  to  receive  payment 
from  any  shareholder  of  the  whole  or  any  part  of 
the  amoimt  remaining  unpaid  on  any  shares  held 
by  him  upon  such  terms  in  all  respects  as  the 
directors  might  determine ;  and  might  also,  if  they 


thought  fit,  pay  out  of  the  capital  of  the  company 
interest  on  sums  paid  up  on  shares  in  advanoe  of 
calls.  Some  of  the  shiureholders  paid  up  in  full  the 
amoimts  remaining  unpaid  on  their  ^ares,  such 
payments  being  payments  in  advance  of  calls,  under 
an  agreement  with  the  company  that  they  should 
receive  interest  at  the  rate  of  £6  per  cent,  per 
annum  on  the  amount  so  paid  up  in  advance. 

Held,  that  such  articles  were  perfectly  legal  and 
valid,  and  that  the  company  were  entiued  to  pay 
the  interest  on  prepaid  shares  out  of  capital  in  the 
absence  of  profits. 

Dale  V.  Martin,  9  L.  E.  Ir.  498,  11  ibid.  371,  31 
W.  B.  Dig.  208,  32  ibid.  Dig.  36,  approved.— Zodk 
V.  Queensland  Investment  Co.,  C.A.,  257. 

27.  SJiares — Transfer  of  share — Directors*  discretion 
to  refuse — Bectification  of  register — Companies  Act, 
1862  (25  cfe  26  Vid.  c.  89),  s.  35.— Where  the 
directors  have  a  power  to  refuse  to  register  transf as 
of  shares,  whether  the  power  is  general  or  is  a 
power  to  refuse  for  stated  reasons,  it  is  for  thorn 
who  allege  that  the  directors  have  not  properly 
exercised  the  power  to  give  evidence  to  that  effect. 

The  directors  of  a  oompany  had  power  to  refuse 
to  register  any  transfer  where  they  were  of  opinion 
that  the  proposed  transferee  was  not  a  desirable 
person  to  admit  to  membership. 

The  directors  considered  the  registration  of  a 
proposed  transfer,  and  decided  to  refuse  it,  but 
gave  no  reasons. 

Held  (reversing  the  decision  of  Kekewich,  J.), 
that  the  directors  had  not  improperly  exercised 
their  power,  and  that  the  court  could  not  interfere. 
—Coalport  China  Co.,  Be;  Middleton  and  BeU,  Ex 
parte,  C.A.,  38. 

28.  Winding  up — Auditor — Duties  of — Misfeasance 
—Companies  [Winding-up)  Act,  1890  (53  &  54  Vid. 
c.  68)  8.  10— Companies  Ad,  1879  (42  &  43  Vict  c 
76),  s.  7,  sub'sedions  1,  5,  6. — ^It  is  no  part  of  an 
auditor's  duty  to  give  advice,  either  to  airectors  or 
shareholders,  as  to  what  they  ought  to  do,  and  be 
is  not  concerned  as  to  whether  the  business  of  the 
company  is  prudently  or  imprudently  carried  on,  or 
as  to  whether  dividends  are  properly  or  improperly 
declared,  provided  he  discharges  his  own  duty  to 
the  shareholders. 

The  duty  of  an  auditor  is  to  ascertain  and  9tat/e 
the  true  financial  position  of  the  oompany  at  tiie 
time  of  the  audit,  and,  in  examining  the  books  of 
the  company  for  that  purpose,  to  take  reasonable 
care  to  ascertain  that  they  Show  the  company's  trae 
position. 

A  person  whose  duty  it  is  to  convey  information 
to  owers  does  not  discJiarge  that  duty  by  simply 
giving  them  so  much  information  as  is  oalcnlatea 
to  inouce  them,  or  some  of  them,  to  ask  for  more. 
and  an  auditor  who  gives  shareholders  means  of 
information,  instead  of  information,  does  so  at  bis 
peril.  The  words  "the  value  of  the  assets  as 
shown  in  the  balance-sheet  are  dependent  on 
realization,**  though  unusual  in  an  auditor's  report, 
are  imimportant,  the  auditor's  duty  being  to  oonver 
in  direct  and  express  terms  any  information  ^rbxcn 
he  may  think  proper  to  be  communicated. — London 
and  OenercU  Bank,  Be,  C.A.  80. 

29.  Windingup— Auditor— Misfeasance— **OJ^cer^* 
of  company — Table  A — Companies  ( Winding-up)  Ad, 
1890  (53  <k  54  Vid.  c.  63),  s.  10.— -Where  the  articles 
of  association  of  a  company,  so  far  as  they  relate 
to  the  auditing  of  accounts,  are  snbstantiallj  tbe 
same  as  those  contained  in  Table  A,  and  as  tbe 
articles  relating  to  audit  in  In  re  London  and  Oemerai 
Bank,  43  W.  B.  481,  [1895]  2  Ch.  166,  the  auditor 
is  an  "  officer  of  the  company  "  within  tbe  ] 
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of  seotioii  10  of  the  Companies  (Winding-ap)  Aot, 
1890.— £in^0<on  OoUcm  Mill  Co.,  jRe,  O.A.,  210. 

30.  Winding-up  —  Auditors  —  **  Misfeasance  "  — 
Directors — Misstatetiient  of  value  of  assets — Payment 
of  dividends  out  of  capital — Reliance  on  manager's 
certificate — Auditors^  dviies — Companies  ( Winding-up) 
Act,  1890  (53  <fc  54  Vict.  c.  63),  s.  10.— An  officer  of 
a  company  who  has  committed  a  breach  of  his  duty 
to  the  company,  the  direct  consequence  of  which 
has  been  a  misapplication  of  its  assets,  for  which 
he  can  be  made  responsible  by  an  action  at  law 
or  in  equity,  is  guilty  of  a  '*  misfeasance  *'  within 
the  meaning  of  section  10  of  the  Companies 
(Winding- op)  Act,  1890;  and  in  the  winding-up 
of  the  company  the  liquidator  may  have  recourse 
to  the  summary  process  provided  by  that  section, 
and  the  proper  remedy  is  not  to  bring  an  action. 

Decision  of  Yaughan  Williams,  J.  {ante,  p.  363), 
affirmed. 

The  duty  of  an  auditor  of  a  company  is  to 
examine  the  books,  ascertain  that  they  are  right, 
and  to  prepare  a  baluice-sheet  showing  the  true 
financial  position  of  the  company  at  the  time  to 
wluch  the  balance-sheet  refers ;  but  he  is  not  an 
insurer,  and  in  the  discharge  of  his  duty  he  is  only 
bound  to  exercise  a  reasonable  amount  of  care  and 
skill,  depending  upon  the  circumstcmce  of  each 
particular  case.  If,  however,  there  is  nothing 
which  ought  to  excite  suspicion,  less  care  may 
properly  be  considered  reasonable  than  could  be  so 
considered  if  suspicion  was  or  ought  to  have  been 
aroused. 

Re  The  London  and  General  Bank  {ante,  p.  80), 
[1896]  2  Ch.  166,  673,  foUowed. 

Decision  of  Yaughan  Williams,  J.,  on  this  point 
(ante,  p.  363)  revened. — Kingston  Cotton  Mills  Co, 


p.  fi^H)  re 
I),  Re,  O.A. 


(No.  2] 

3 1 .  Winding  up—  Contributory —  Underwriting  con^ 
trcLd — Register  of  members — Expiration  of  agenfs 
authority  to  apply  for  shares — RatificcUion  of  appli- 
cation by  subsegiient  coTiduct  of  principal. — An  under- 
writing letter  containing  an  offer  hy  the  underwriter, 
in  consideration  of  a  premium,  to  take  up  such 
shares  in  a  company  as  should  not  be  taken  up  by 
the  public  in  answer  to  an  invitation  for  pubhc 
subscription,  and  also  the  statement  that  *'this 
engagement  is  binding  on  me  for  two  months  from 
this  aaXe,"  was  addressed  to  the  promoters  of  the 
company.  The  capital  was  offered  to  the  public  a 
few  days  after  the  date  of  the  underwriting  letter, 
but  the  underwriting  letter  was  not  accepted  until 
a  date  at  which  the  subscription  list  had  been 
closed,  the  invitation  to  the  public  provine  an 
idmost  total  failure.  The  promoters  appUed  for 
shares  in  the  underwriter's  name,  and  the  shares 
were  allotted  to  him  and  his  name  was  placed  on 
the  register  of  members  of  the  company,  where  it 
remained  for  more  than  three  years,  he  acting  all 
that  time  as  a  shareholder. 

Held,  that,  whether  or  not  the  application  for 
shares  was  properly  made  on  behalf  of  the  under- 
vnriter  and  accepted  in  due  time,  he  had  by  his 
conduct  ratified  what  had  been  done,  and  was  liable 
to  pay  calls  made  in  the  winding  up  of  the  com- 
pcmy. 

Decision  of  Yai^han  Williams,  J.,  ante,  p.  397, 
reversed. — Hemp,  Yarn,  and  Cordage  Co.,  Bindley* s 
case,  O.A.,  630. 

82.  Winding  up — Debentures — Misfeasance — PrO' 
perty  of  company — Costs  of  petition  to  wind  up— 
Companies  {Winding  up)  Ad,  1890  (53  &  54  Vid.  c. 
63),  s.  10. — In  the  winding  up  of  a  company 
ordered  to  be  wound  up  by  the  court,  misfeasance 
piooeedings  were  taken  by  the  official  receiver  and 


liquidator  which  resulted  in  an  order  that  contri- 
bution should  be  made  by  certain  persons,  officers 
of  the  company,  to  the  assets  of  the  company,  and 
the  liquidator  thereby,  and  also  by  proceedings  to 
enforce  calls  against  shareholders,  realized  certain 
moneys. 

The  company  had  issued  debentures  charging  the 
undertaking  and  property,  whatsoever  and  where- 
soever, both  present  and  future,  of  the  company, 
including  its  uncalled  capital  for  the  time  being. 
The  assets  of  the  company  were  insufficient  to  pay 
the  debenture-holders  in  full.  The  winding-up 
order  directed  the  petitioner's  cost  to  be  paid  out 
of  the  assets  of  the  company,  and  a  claim  was  made 
that  the  costs  of  the  petitioner  were  payable  out  of 
the  fund  recovered  by  the  liquidator  as  aforesaid. 
It  was  not  disputed  that  the  fund  in  question  was 
included  in  the  debenture-holders'  security. 

Held,  that  the  petitioner's  costs  were  not  payable 
out  of  the  fund. — Brabourne  v.  Anglo-Austrian 
Printing  Co.,  CH.D.  VAUOHAN  WILLIAMS,  J.,  186, 

33.  Winding  up^  Lease— Proof  by  lessor — Creditor 
— Insolvency  of  company. — Since  the  decision  in 
Hardy  v.  Fothergill,  37  W.  E.  177,  13  App.  Cas. 
351,  the  earlier  case  as  to  proof  by  a  lessor  in  the 
case  of  a  company  in  liquidation  have  to  be  recon- 
sidered, and  it  is  the  duty  of  the  court  to  assist  a 
lessor  in  proving  in  respect  of  the  obligations  of  a 
company  as  lessee  under  its  lease  in  all  cases  where 
the  ^ssor  is  desirous  of  proving  at  once  for  his  loss 
on  the  footing  of  the  lease  being  determined  or 
treated  as  determined. 

A  company  which  was  lessee  imder  an  onerous 
lease  went  into  voluntary  liquidation,  and  the 
liquidator  gave  up  possession  to  the  lessors,  but  not 
so  as  to  surrender  the  term ;  the  lessors  were  ready 
to  come  to  an  arrangement  by  accepting  a  sur- 
render or  determining  the  lease  on  being  allowed  to 
prove  for  the  loss  thereby  sustained. 

Hdd,  that  liberty  ought  to  be  g^ven  to  the 
liquidator  to  carry  out  such  arrangement.— Pa?? </*er 
Lead  Co.,  Re,  CH.D.  BOMIB,  J.,  573. 

34.  Winding  up — Mortgage  of  charges  payable 
quarterly — Mortgage  principal  and  interest  in  arrear 
— Proof  by  mortgagee  as  unsecured  creditor  for  sum 
in  arrear. — A  company  mortgaged  certain  charges 
entitling  the  mortgagors  to  receive  certain  quarterly 
payments,  and  covenanted  to  pay  to  the  mort- 
gagees on  the  same  quarter  days,  in  discharge  of 
principaJ  and  interest  under  the  mortgage,  sums 
equsi  to  those  payments ;  the  understanding  being 
that  so  long  as  the  instalments  were  regularly  paid 
to  the  mortgagees  the  mortgagors  should  continue 
to  receive  the  payments  imder  the  charges.  The 
payments  due  under  the  mortgage  having  fallen 
into  arrear,  and  the  mortgagors  bemg  in  course  of 
being  wound  up, 

n3d,  that  the  mortgagee  was  entitled  to  keep 
the  mortgage  as  a  secunty  for  future  payments 
payable  Siereunder,  and  to  prove  in  the  winding 
up,  as  for  money  had  and  received,  for  any  pay- 
ments received  by  the  mortga^rs  in  respect  of  the 
mortgaged  prop^ty  after  the  instalments  due  under 
the  mo^gage  ceased  to  be  paid. — Lands  Securities 
Co.,  Re  {No.  2),  C.A.  611. 

35.  Winding  up — Official  Receiver — Liquidator — 
Security  for  costs — Mi^easance  summons — Companies 
rWindinq-up)  Ad,  1890  (53  &  54  Vict.  c.  63),  s.  10.— 
Where  Uie  official  receiver  and  liquidator  of  a 
company  being  wound  up  oompulsorily  and  only 
having  assets  sufficient  to  pay  a  small  dividend  to 
the  debenture-holders  takes  out  a  misfeasance 
summons  against  officers  of  the  company  be  is  at 

''the  mercy  of  the  court  as  regurds  costs  at  the 
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hearing  of  the  summons,  and  the  court  has  jurisdic^ 
tion  in  such  a  case  to  order  the  liquidator  person- 
ally to  pay  costs.  The  court  in  such  a  case,  in 
considering  whether  the  liquidator  ought  or  ought 
not  to  be  ordered  to  pay  the  costs  personally,  will 
have  regard  to  the  fact  that  an  application  for  an 
order  tluat  he  should  eive  security  for  costs  has  been 
made  and  opposed  hj  the  liquidator. — Powell  & 
Sana,  Be,  OH.D.  BOMEB,  J.,  618. 

36.  Winding  up — Practice — Bight  to  inspection  of 
depositions  taken  under  section  116  of  the  Companies 
Actf  1862 — Companies  {Winding-up"^  Bules,  April, 
1892,  rr.  11,  32. — ^When  a  company  is  being  wound 
up  by  the  court,  and  an  examination  has  been  taken 
imder  section  115  of  the  Companies  Act,  1862, 
every  creditor  and  contributory  whose  claim  or 
proof  has  been  admitted  is  entitled  under  rule  32  of 
the  Companies  (Winding-up)  Bules,  April,  1892,  as 
of  right  to  inspect  the  fie  of  proceedings  and  take 
copies  of  any  documents  therein. — Standard  Oold 
Mining  Co.,  Be,  CH.D.  VAUGHAN  WILLIAMS,  J.,  63. 

37.  Winding  up — Public  examination — Companies 
{Winding-up)  Act,  1890,  s,  8,  sub-sections  1,  2,  3,  7. — 
The  words  **  after  consideration  of  any  such  report " 
in  sub-section  (3)  of  section  8  of  the  Companies 
(Winding-up)  Act,  1890,  have  reference  to  the 
**  further  report  or  further  reports  "  mentioned  in 
sub-section  (2),  and  do  not  refer  to  the  "  prelimin- 
ary report"  mentioned  in  sub-section  (1;  of  that 
section. 

The  court  has  no  jurisdiction  imder  sub-section 
(3)  of  section  8  to  order  any  person  to  attend  and 
be  pubUdy  examined  unless  the  official  receiver  has, 
in  addition  to  the  preliminary  report  mentioned  in 
sub-section  (1),  made  a  '*  further  report  or  further 
reports*'  in  the  terms  of  sub-section  (2)  stating 
matters  showinf  that  in  his  opinion  a  fraud  has 
been  committea  by  the  person  sought  to  be 
examined. 

Ex  parte  Barnard,  In  re  Great  Kruger  Gold  Mining 
Co.,  40  W.  E.  625,  641,  [1892]  3  Ch.  307,  explained. 
— Barnes,  Ex  parte,  n.L.,  433. 

38.  Winding  up^ScJieme  of  arrangement — Con- 
struction of  scJieme — Discount,  Meaning  of. — Expres- 
sions in  a  document  addressed  to  commercial  men 
should  be  construed  in  the  sense  in  which  ordinary 
men  of  business  would  understand  them.  Accord- 
ingly the  words  ''discount  at  the  rate  of  4  per 
cent."  in  a  scheme  of  arrangement  and  compromise 
with  creditors  were  held  to  mean  discount  in  the 
popular  sense — viz.,  a  rebate  of  interest  on  the 
amounts. — Lands  Securities  Co.,  Be,  CA.^  514. 

39.  Winding  up—  Set-off — Mutual  dealings — Money 
on  deposit— Bankruptcy  Act,  1883  (46  &  47  Vid.  c. 
52),  s.  Z%— Judicature  Act,  1875  (38  &  39  Vict.  c. 
77),  s.  10. — A  company  which  was  being  pressed  by 
its  creditors  deposited  certain  moneys  with  a  firm 
of  solicitors  to  settie  certain  claims,  and  after  the 
claims  had  been  paid  a  balance  remained  in  the 
hands  of  the  solicitors.  Shortiy  afterwards  the 
company  passed  resolutions  for  voluntary  winding 
up,  which  was  continued  imder  supervision.  "No 
account  had  been  rendered  to  the  company  by  the 
solicitors,  though  they  kept  an  account  in  their 
books  showing  the  various  receipts  and  payments, 
and  there  was  no  evidence  that  the  company 
had  in  any  way  consented  to  any  portion  of  the 
money  being  applied  to  any  purpose  other  than 
that  for  which  it  had  been  originally  deposited  with 
the  solicitors.  The  solicitors  claimed  to  set  off  a 
debt  for  costs  against  the  liquidator's  claim  in  the 
winding  up  for  the  balance. 

Held,  that  there  was  no  set-off. 


Observations  on  the  meaning  of  section  38  of  the 
Bankruptcy  Act,  ISSS.— Mid-Kent  Fruit  Factory, 
Be,  OH.D.  TAT7GHAN  WILLIAJiS,  J,,  284. 

40.  Winding  up — Shares — Contract — Bedijication 
of  register. — ^An  agreement  between  the  C.  and  P. 
Co.  provided  that  tiie  shareholders  in  the  C.  Co. 
should  sell  their  shares  to  the  P.  Co.  for  fuUy-paid 
shares  therein,  and  that  the  contract  should  be  duly 
filed  before  the  issue  of  the  shares.  The  shares  were 
issued  before  the  contract  was  filed;  notice  of 
motion  to  rectify  the  register  was  served  on  the  P. 
Co.  Before  the  hearing  the  P.  Co.  was  ordered  to 
be  wound  up. 

Held,  that  the  register  could  only  be  rectified  on 
terms  that  provision  should  be  made  for  the  lia- 
bilities of  the  P.  Co.  between  the  issue  of  the  shares 
and  the  service  of  notice  of  motion. — Preservation 
Syndicate,  Be,  CH.D.  vauohan  willia34S,  j. 

41.  Winding  up — Shares — Fully  paid-up  shares— 
CeHificate—Esto^ffd— Companies  Act,  1867  (30  &  31 
Vid.  c.  131),  s.  25. — A  person  who  was  entitled  to 
have  fully  paid-up  shares  in  a  limited  company 
allotted  to  himself  or  his  nominees  procured  fully 
paid-up  shares  to  be  allotted  to  another  person  as 
his  nominee,  in  consideration  of  a  money  payment. 
The  mon^  was  not  paid  to  the  company,  but  the 
company  issued  COTtincates  to  the  allottee  stating 
that  the  shares  were  fully  paid  up.  It  appeared 
that  the  allottee  acted  on  the  faith  of  the  certificate, 
and  believed  that  cash  had  been  paid  to  the  com- 
pany for  the  shares.  The  liquidator  in  the  winding 
up  of  the  company  sought  to  make  the  allottee 
liable,  on  the  ground  that  section  25  of  the  Com- 
panies Act,  1867,  had  not  been  oompUed  with. 

Held,  that,  as  against  the  allottee,  the  company 
and  the  liquidator  were  estopped  from  denying  that 
the  shares  were  fully  paid  up. — Building  Estate$ 
Brickfields  Co.,  Paroury^s  case,  OH.D.  yaxtqhak 
WILUAMS,  J.,  107. 

42.  Winding  up— Shares — Placing  shares — Broker^ 
age — \Jlttk  vires. — ^Where  brokers  are  properly  em- 
ployed by  the  directors  in  the  issue  of  the  capital  of 
of  a  company,  and  the  payment  of  a  oommissioa 
per  share  is  a  fair  and  just  payment  for  services 
rendered,  such  payment  is  not  uUrd  vires  on  the 
part  of  the  con^any. 

Lydney  and  Wigpool  Iron  Ore  Co.  v.  Bird,  34  W.  R, 
749,  33  Oh.  D.  85,  and  in  re  Faure  Electric  Accumu- 
lator Co.,  37  W.  B.  116,  40  Ch.  D.  141,  distinguished. 
— Mdropolitan  Coal  Consumers*  Co,  v.  Scrimgeour, 
C.A.,  35. 

43.  Winding  up — Voluntary  winding  up — Becon- 
stru^dion — Option  of  shareholders  to  take  shares  in  new 
company — Application  by  shareholder — Failure  of 
liquidator  to  procure  allotment — Liability  in  damages 
—Jurisdiction— Cwnpanies  Ad,  1862  (25  &  26  VieL 
c.  89),  ss.  98,  133,  138,  151,  IQl— Companies  {Wind- 
ing-up) Ad,  1890  (53  &  54  Vid.  c.  63),  ss.  10,  13— 
Companies  {Winding-up)  Bules,  1890,  rr.  89,  90,— A 
scheme  for  the  reconstiiiction  of  a  company,  which 
was  in  volimtary  liquidation  under  the  supervisicHi 
of  the  court,  provided  that  the  undertaking  should 
be  sold  to  a  new  company,  and  that  the  share- 
holders should  have  the  option  of  taking  shares  in 
the  new  company  in  proportion  to  their  holding  in 
the  old.  In  accordance  with  the  terms  of  a  circular 
issued  by  the  liquidator,  B.,  a  shareholder  in  the 
old  company,  signed  an  application  for  shares  in 
the  new  company  and  sent  it,  with  a  cheque  for  the 
required  deposit,  to  the  bankers  of  the  company, 
who  sent  him  a  receipt  therefore.  The  bank  sub- 
sequentiy  sent  to  the  liquidator,  at  his  request,  a 
list  of  persons  who  had  applied  for  ahares,  but  did 
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not  indude  therein  the  name  of  B.  The  liquidator 
afterwards  sold  the  whole  of  the  shares  unapplied 
for,  together  with  those  which  should  have  oeen 
allotted  to  B.  He  had  no  assets  undistributed  in 
his  hands  except  the  proceeds  of  sale  of  the  shares 
unapplied  for,  and  he  had  no  shares  which  he  could 
allot  to  B.  IJpon  a  summons  by  B.  in  the  wind- 
ing up. 

Held,  that  the  court  had  no  jurisdiction  to  declare 
the  liquidator  liable  in  damages. — EilVs  Water/all 
Estate  and  Gold  Mining  Co,y  Be^  OH.D.  STmuKG,  J. 

See  also  Bankbttptoy,  10;  Contract,  2,  7; 
Damaobs,  1 ;  Gas,  1 ;  Insubanoe,  16 ;  Mobtoaob, 
9;  Pbaotioe,  18;  Prinoipal  and  Aqknt,  1,  2; 

TBT7STEE8,  7. 

COMPENSATION.— See  Landlord  and  Tenant, 
2;  Master  AND  Servant,  1. 

COMPBOMISE  :— 

Consent  by  cotmsel  —  Mistake  —  Setting  aside. — 
Where,  acting  upon  general  instructions  for  com- 
promise, cou^el  consents  to  a  compromise  under  a 
misapprehension — e.g.,  intending  to  concede  one 
thing,  inadvertently  concedes  another,  or  where 
oounsel  on  both  sides  are  not  ad  idem^  neither 
counsel  nor  client  is  bound  by  the  compromise,  and 
the  court  will  set  it  aside.  * 

Holt  V.  e7«Me,  3  Ch.  D.  177,  approved. 

Upon  the  question  of  the  extent  of  the  authority 
to  compromise  given  to  counsel  hy  his  client,  the 
court  -mil  not  require  an  affidavit  from  counsel,  but 
will  accept  his  statement  if  made  from  his  place  at 
the  bar. — Hickman  v.  Berens,  CA. 

CONSPIBAOY.— See  Trade  Union. 

CONTEMPT:— 

Fending  criminal  charge  —  Newspaper  comments 
tending  to  prejudice  trial, — On  an  application  for  a 
writ  of  attachment  for  contempt  of  court  by  the 
respondents  in  rewpect  of  certain  newspaper  articles, 
it  appeared  that  the  applicant  had  been  arrested  on 
a  charge  of  arson,  and  that  the  charge  had  been 
dismissed;  that  an  article  published  m  the  paper 
while  the  appb'cant  was  under  remand  referred  to 
the  fact  that  he  had  been  charged  with  arson,  and 
imputed  dishonesty  to  him.  The  applicant  was 
afterwards  committed  for  trial  for  hixoenj  and 
embezzlement,  and  the  trial  was  still  pendmg  at 
the  date  of  the  application.  While  he  was  awaiting 
trial  there  were  published  in  the  paper  an  article 
alluding  to  the  charges  pending  against  the  appli- 
cant, and  a  report  of  the  proceedings  at  a  meetmg 
of  the  standing  joint  oommittee  of  the  oounty,  at 
which  the  prosecution  of  the  applicant  was  con- 
sidered, and  ex  parte  statements  made  as  to  that 
prosecution. 

Held,  that  none  of  the  publications  appeared  to 
be  intended  or  calculated  to  prejudice  the  pending 
trial  of  the  applicant,  and  that  no  attachment  ought 
to  issue. 

Principles  regulating  applications  to  commit  for 
oontempt  of  court  considered. — Beg.  v.  Payne, 
Q.B.D.,  605. 

CONTINGENT  EEMAINDEE.— See  Power,  3. 

CONTBACT  :— 

1.  Guarantee — Bepreseniations  as  to  credits-Fraud 
'^Mercantile  Law  Amendment  {Scotland)  Act,  1856  (19 
&  20  Vict.  c.  60)  s.  e—Lord  Tenterden's  Act  {9  Geo. 
4\  c.  14. — The  fact  that  representations  as  to  the 
onaracter  and  credit  of  another  person,  made  to  the 
intent  that  he  might  obtain  credit,  are  made 
fraudulently,  witii  the  intention  of  obtaining  a 


benefit  for  the  person  making  such  representations, 
does  not  take  tiiem  out  of  the  operation  of  section 
6  of  the  Mercantile  Law  Amendment  Act  (Scotland), 
1856,  which  is  the  same  as  section  6  of  Loid 
Tenterden*s  Act,  and  requires  such  representations 
to  be  in  writing. — Clydesdale  Bank  v.  Paton,  H.L. 

2.  Manager — Salary— Arrears  of  salary — Foreign 
or  English  currency — Fall  in  rate  of  exchange. — By 
an  agreement  entered  into  in  England  between  the 
manager  of  a  company  carrying  on  business  in 
Chile  and  the  company  it  was  provided  that  he 
should  be  paid  an  annual  salary,  at  the  rate  of 
£1000  sterling,  by  monthly  payments,  "at  such 
place  or  places  and  in  sudi  manner  as  he  may 
direct.'*  The  manager,  while  the  company  was 
carrying  on  business,  drew  bills  upon  them  from 
time  to  time  for  the  monthly  payments  of  his 
salary  payable  in  Chile  in  Chilian  dollars,  in  an 
amount  of  dollars  that  would  at  those  dates,  at  the 
then  rate  of  exchange,  be  equivalent  to  the  amoimt 
of  his  sterling  daim.  These  drafts  were  not  paid 
by  the  company ;  and  on  the  company  subsequently 
going  into  liquidation  the  manager  claime4  to 
prove  in  the  fiquidation  for  the  amoimts  of  the 
impaid  instalments  calculated  in  pounds  sterling, 
the  rate  of  exchange  having  fallen  since  the  dates 
when  the  bills  were  drawn. 

Held,  that,  the  company  not  having  paid  the 
manager  in  the  manner  in  which  he  "  directed  *'  by 
drawing  the  biUs,  his  position  was  that  of  a  person 
whose  salary,  at  the  rate  of  £1000  per  annum,  was 
impaid ;  and  that  he  was  entitled  to  ]^ve  for  his 
impaid  salary  at  the  sterling  rate. — Taltal  Chile 
Nitraie  Co.,  Be,  CA. 

3.  Option  to  purchase  within  limited  time — Exercise 
within  time  hy  unatUhorized  agent — Exercise  after 
time  hy  authorized  person — Owner  of  uneound  mind — 
Batification. — A.  and  B.  agreed  by  articles  of 
partnership  that  if  either  partner  should  die  the 
other  might  purchase  the  deceased  partner's  share 
on  certain  terms  upon  giving  to  his  legal  represent- 
ative notice  within  time  months  from  his  death. 
A.  died  during  the  partnership.  B.  had  meanwhile 
become  of  unsouna  mind.  Just  before  the  time 
for  the  exercise  of  the  option  expired  C  ,  purporting, 
but  without  authority,  to  act  for  B.,  gave  notice 
to  purchase  A.'s  shiure.'  Shortly  after  the  time 
expired  B.'s  committees,  pursuant  to  an  order  in 
lunacy,  gave  a  similar  notice. 

Held,  that  neither  of  the  above  notices  was 
efiFectual,  and  that  the  doctrine  of  ratification  had 
no  application  to  such  a  case. 

Bolton  V.  Lamhert,  37  W.  E.  434,  41  Ch.  D.  295, 
distinguished. — Dihhins  v.  Dihhins,  OH.D.  ohittt, 
J.,  696. 

4.  Batijlcation— Corporation — Contract  hy  agent-^ 
No  authority  under  seal — Withdrawal  of  offer—' 
Specific  performance. — Although  subsequent  ratifica- 
tion may  supply  the  want  of  authority  in  an  agent 
at  the  time  of  his  acceptance  of  an  offer,  yet  it 
must  be  shown  in  such  a  case  that  there  was  a 
contract  purporting  to  be  made  by  and  with  the 
agent,  which,  if  the  agent  had  authority,  would  be 
a  valid,  binding  contract. 

The  affent  of  a  corporation,  having  no  authority 
in  that  behalf  from  the  corporation,  entered  into  a 
contract  to  buy  land.  Tne  vendor  afterwards 
refused  to  seD.  After  such  refusal  the  Corporation 
ratified  the  contract  entered  into  by  their  agent; 
but  neither  this  ratification  nor  the  originij 
contract  was  under  the  seal  of  the  Corporation. 

An  action  by  the  Corporation  for  specific 
performance  was  dincissed. 
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Kidderminster  {Mayor)  v.  Hardwick,  L.  E.  9  Ex. 
13,  and  Oxf<yrd  (Mayor)  v.  Crow,  42  W.  E.  200, 
[1893]  3  Ch.  635,  followed. 

Bolton  PaHnera  v.  Lambert,  37  W.  E.  434.  41  Ch. 
D.  295,  distmguished. — Athy  (hiardians  ▼.  Murphy, 
V.O.  (It.) 

5.  Rescission — UnconscUmable  bargain — Unclaimed 
property — Champerty, — Tlie  defendant,  knowing  of 
imclaimed  real  estate  in  the  hands  of  the  public 
trustee  in  New  Zealand,  and  haying  ascertained 
that  two  ladies  were  the  oo-heiresses  of  the  last 
known  owner,  induced  them,  on  consideration  of  his 
divulging  to  them  particulars  of  the  property,  to 
enter  into  a  written  agreement  to  give  him  half  the 
property  recovered,  after  payment  thereout  of  costs. 
There  was  also  a  verbal  arrangement  that  the 
defendant  should  assist  in  recovering  the  property. 
The  co-heiresses  were  elderly  women  in  humble 
circumstances  and  illiterate,  and  the  defendant  did 
not  tell  them  that  the  property  was  of  considerable 
value.  The  written  agreement  was  prepared  by  the 
defendant,  and  the  co-heiresses  had  no  solicitor  and 
no  independent  advice.  The  title  of  the  co- 
heiresses was  clear,  and  the  property  was  obtained 
without  litigation  on  an  ea;  parte  application  to  the 
public  trustee.  A  portion  of  the  property  was 
divided  on  the  terms  of  the  agreement  when  the 
co-heiresses  both  died.  In  an  action  by  their 
executor  against  the  defendant  to  have  the  agree- 
ment set  aside. 

Held,  (1)  that  the  written  agreement  was  uncon- 
sdonaUe,  and  should  be  set  aside  ;  and  that  there 
had  been  no  ratification  of  it  by  the  co-heiresses  as 
they  did  not  know  of  their  right  to  have  it 
rescinded ;  (2)  that  the  contract  was  also  void  for 
champerty  by  reason  of  the  verbal  arrangement  as  to 
sharing  half  the  property  with  the  defendant. — Bees 
V.  De  Bemardby,  oh.d.  bomeb,  j. 

6.  Sale — Trover — Wrongful  sale  by  co-owner  of 
shares  in  a  ship — Implied  contract  of  sale, — ^The 
plaintiff  was  the  owner  of  certain  shares  in  a  ship. 
The  defendant,  who  was  the  managing  owner  of  the 
ship,  being  desirous  of  selling  the  ship,  in  a  letter 
adoressed  to  the  plaintiff  asked  her  for  a  bill  of  sale 
of  her  shares.  This  she  refused  to  give,  but  subse- 
quently she  offered  to  sell  her  shares  for  £100.  Hie 
defendant,  without  further  communication  with 
her,  sold  the  ship  with  the  consent  of  all  the  other 
co-owners  at  a  price  which  would  have  yielded  to 
the  plaintiff  in  respect  of  her  shares  a  less  sum  than 
£100. 

Held,  that  there  was  an  implied  contract  on  the 
part  of  the  defendant  to  pay  for  the  shares  as  upon 
a  contract  of  sale,  and  that,  though  there  was  no 
presumption  of  law  that  the  defendant  agreed  to 
pay  any  price  asked,  yet,  it  being  found  that  the 
price  asked  was  a  reasonable  one,  a  presumption 
arose  from  the  facts  of  the  case  that  the  defendant 
agreed  to  pay  that  price. — Nicol  v.  Hennessey, 
Q.B.D.,  584. 

7.  Specific  performance  —  Company  —  Shares  — 
Assignment  —  Volunteer —  Injunction, — The  doctrine 
that  a  volunteer  cannot  hold  property,  which  has 
been  conveyed  by  way  of  gift,  as  against  the  prior 
equity  of  a  purchaser  for  value  from  the  person  by 
whom  the  conveyance  was  made,  apphes  to  a  con- 
tract for  the  sale  of  shares  of  a  company. — Chraham 
V.  0*  Connor,  OH.D.  kekkwich,  j. 

See  also  Admiralty,  6;  Company,  8,  9,  20,  21, 
24, 40 ;  Cbown,  1,2;  Damages,  1,2;  Estoppel,  1 ; 
Frauds,  Statxjtb  of  ;  Insueancb,  2 ;  Local 
GoYEEMMENT,  13;  Masteb  akd  Seryant,  2,  6; 

K£0LIQENCE,4;  PRINCIPAL  AND  AOENT,  2;  SPEdPIO 


Peefobmanob,  1;  Telboraph;  Vendor  ajtd Pub- 
chaser,  9. 

CONVEYANCING  ACTS.— See  Bankruptcy,  19; 
Company,  U  ;  Marrted  Woman,  4, 6 ;  Mortqaob, 
8;  Power,  4;  Vendor  and  Purchashbr,  3; 
Will,  21a. 

COPYHOLD  :— 

Heriot — Heriot  service — Evidence, — ^Aright  to  take 
a  heriot  as  due  by  heriot  service  may  exist  as  well 
in  the  case  of  copyhold  as  in  that  of  freehold  tene- 
ments of  a  manor. 

Semble,  on  a  question  of  the  right  of  the  lord  to 
take  a  heriot  as  due  by  heriot  service  presentments 
of  the  homage  appearing  on  the  court  rolls,  are  not 
evidence,  inasmudi  as  they  relate  to  a  matter  of 
private  right  in  which  the  other  tenants  of  the 
manor  are  not  interested. —  Western  v.  Bailey,  Q.B.D. 

See  also  Married  Woman,  1. 

COPYBIGHT:— 

1.  Dramatic  copyright  —  Adaptaiion  of  dramatic 
piece  —  Material  alterations — ^*  Author  ** —Dramatic 
Copyright  Act  (3  &  4  Will,  4,  c  16) — Assignment  of 

provincial  rights  —  Right  of  assignor  to  maintain 
action, — The  adaptor  of  a  play  who  introduces  into 
his  version  matmal  alterations  is  an  "  author  of  a 
dramatic  piece*'  within  the  Dramatic  Copyright 
Act  (3  &  4  WiU.  4,  0.  16). 

The  author  of  such  a  dramatic  piece,  having 
assigned  the  provincial  rights  therein,  cannot, 
without  the  concurrence  of  his  assignee,  maintain 
an  action  against  an  infringer  of  those  rights. — Tree 

V.  Bowkett,  CH.D.  KEKUWICH,  J. 

2.  Infringement — Injunction — Unpublished  infer ^ 
motion — Right  of  property  in — Contract — Fro(niring 
breach  of—Vamages — Stock  Exchange. — Under  a  con- 
tract made  between  theplaintiffs  and  the  Committee 
of  the  London  Stock  Exchange,  valuable  informa- 
tion as  to  the  prices  of  stocks  and  shares  from  time 
to  time  durinff  the  day  was  collected  on  the  Stock 
Exchange  andsuppUed  to  theplaintiflb,  and  printed 
on  tapes  and  sheets  of  letterpress  in  their  office. 
The  defendant,  having  surreptitiously  obtained  such 
information,  published  it  in  the  same  form  before 
its  publication  by  the  plaintiff s« 

Held,  that  the  plainti£Gi  had  a  right  of  propoiy 
at  common  law  in  the  information,  and  were  entitled 
to  an  injunction  to  restrain  the  d^endant  from  in- 
fringing that  right  by  continuing  to  public  it. 

In  order  to  support  an  action  for  maliciously  in- 
ducing persons  to  break  tiieir  business  oontraots 
with  the  plaintiff,  proof  of  specific  damage  need  not 
be  given ;  it  is  sumdent  to  prove  facts  trom  which 
it  may  properlv  be  inferred  that  some  damage  must 
result  to  the  plaintiff  from  the  defendant's  wrong- 
ful acts. — Exchange  Telegraph  Co.  v.  Gregory,  aA. 

3.  Musical  composition — Dramatic  piece — Repre^ 
sentation — Notice  of  reservation — Dramatic  Copyright 
Act,  1833  (c.  6),  ss,  1,  2— Copyright  Adt,  1842  (c  45), 
ss,  2,  20 — Copyright  {Musical  Ocmpomiticm)  Act, 
1882  (c.  40),  s,  2— Copyright  (MusiocU  Oony^oiitioni) 
Act,  1888  (c.  17). — A  musical  composition  must 
have  the  characteristics  of  a  dramatic  piece  in  order 
to  come  within  the  Dramatic  Copyright  Act,  1833. 
A  song  that  does  not  require  for  its  representatioa 
either  dramatic  effiect  or  scenery  is  not  a  dramatic 
piece,  although  it  is  intended  to  be  sung  in  appro- 
priate costume  on  the  music-hiJl  stage. 

Where  a  musical  composition  is  published  in 
order  to  entitie  the  owner  of  the  right  of  public 
representation  or  performance  thereof  to  sue  for 
p^ialties  for  unliceosed  perfonnanoe  of  such 
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position,  the  right  of  representation  or  perf  ormanoe 
must  have  been  reserved  by  notice  printed  on  every 
published  copy  under  the  Copyright  Act,  1882,  and 
this  is  equally  required  where  the  musical  composi- 
tion is  also  a  dramatic  piece  within  the  Act  of  1833. 
— Fuller  V.  Blackpool  Winter  Gardens  Co,,  Q.B.D. 

4.  Photograph — AxUhor — **  Good  and  valuable  con- 
sideration "— "  For  or  on  behalf  o/.'* —The  "  author  " 
of  a  photograph  within  the  meaning  of  section  1  of 
the  Fme  Arts  Copyright  Act,  1862,  is  tiie  person 
who  generally  oontrols  the  operation,  and  a  person 
who  performs  the  manual  operations  under  his 
control  and  direction  is  not  the  author. 

A  portrait  taken  on  the  terms  that  the  photo- 
grapher may  sell  copies,  though  without  payment 
by  the  subject,  is  made  for  a  **  good  and  viduable 
consideration"  within  the  proviso  in  the  section; 
but  where  it  is  the  intention  of  ^e  parties  that  ti^e 
negative  shall  be  kept  by  the  photographer  as  his 
own  property,  it  is  not  made  "  for  or  on  behalf  of  " 
the  subject,  and  therefore  the  proviso  does  not 
apply. 

The  words  **  any  other  purpose  "  in  section  6  of 
the  Act  mean  an^  person  other  than  the  author, 
and  consequently  include  the  person  photographed. 
— Melville  v.  Mirror  of  Life  Co,,  CH.D.  kbkbwich,  j. 

6.  Photograph — Copy  in  illustrated  paper — Copy- 
right (Works  of  Art)  Act,  1862  (c.  68).— A  drawing 
on  a  larger  scale  of  an  original  photograph  was 
reproducSdd  in  an  illustrate  newspaper  by  the 
defendants. 

Held,  that  such  reproduction  was  an  infringement 
of  the  copyright  in  the  original  photograph,  and 
that  the  defendants  were  liable  to  an  injunction 
and  penalties  and  damages  under  the  Copyright 
Act,  lS62,'-'Bolton  v.  Aldin,  Q.B.D. 

See  also  Patent,  7. 

COBPORATION:— 

1.  Bye-law — Validity  of—Betting — Bye-law  pro- 
hibiting betting  in  a  street  or  public  place — Municipal 
Corporations  Act,  1882  (46  &  46  Vict,  c,  60),  s,  23.— 
A  bye-law  made  by  a  borough  council  under  section 
23  of  the  Municipal  Corporations  Act,  1882,  was  in 
the  following  terms :  '*  Any  person  who  shall  fre- 
quent and  use  any  street  or  other  public  place 
within  the  borough  of  Wolverhampton,  either  on 
behalf  of  himself  or  of  any  other  person,  for  the 
purposes  of  bookmaking  and  betting  or  wagerine, 
or  agreeing  to  bet  or  wager,  with  any  person  sh^ 
be  liable  to  a  penalty  not  exceeding  £6." 

Held,  that  the  bye-law  was  not  unreasonable; 
and  that  a  person  who  frequented  and  used  a  street 
in  said  borough  for  the  purpose  of  carrying  on  the 
business  of  betting  was  liable  to  be  convicted  under 
such  bye-law,  even  though  he  did  not  in  fact  tiiereby 
create  any  obstruction  or  nuisance. — Bumey  ^,  Berry, 
Q.B.D.,  612. 

2.  Costs — Abandoned  application — Officer  —  Quo 
warranto — Municipal  Corporations  Act,  1882  (c.  60), 
8,  225. — ^A  person  giving  notice  of  an  application 
for  an  information  in  the  nature  of  a  quo  tocmranto 
against  the  holder  of  a  corporate  office,  is  liable  for 
the  costs  incurred  by  the  defendant,  even  though 
the  application  be  afterwards  abandoned. — Ballard 
T.  Haltiwell,  Q.B.D. 

See  also  Adttltebation,  3,  6;  Contract,  4; 
Ex^BonoN  Law,  1 ;  Local  Gotebnment,  6,  6. 

COSTS.— See  Administration,  1,  8 ;  BANBSinPTCY, 
12-15;  Corporation,  2 ;  County  Court,  2-6; 
DiYOBOB,  17,  18,  26,  28;  Patent,  1,  6;  Practice, 
3,  8,  10,  14;  Probate,  20;  Eailway,  4;  Settled 
JjAND,  2;  Solicitor,  1,  3-13;  Will,  4. 


COUNSEL.— See  Compromise  ;  County  Court,  4  ; 
Solicitor,  6. 

COUNTY  COUBT  :— 

1.  Appeal — Claim  not  exceeding  £20,  but  counter- 
claim exceeding  £20 — County  Courts  Act,  1868  (61  & 
62  Vict,  c,  43),  s.  120. — ^Where  in  an  action  brought 
in  a  county  court  there  is  a  counter-claim  for  a  sum 
exceeding  £20,  there  is  a  right  to  appeal  in  respect 
of  the  coimter-claim,  notwithstanding  the  claim 
itself  was  for  a  sum  not  exceeding  £20. — Smith  v. 
Gill,  Q.B.D.,  674. 

2.  Costs — Action  of  tort — Recovery  of  less  than  £10 — 
Action  which  could  have  been  brought  in  county  court 
— Title  to  hereditament — Easement — Dispute  as  to  title 
County  Courts  Act,  1888  (61  <fc  62  Vict,  c,  43),  ss,  66, 
60,  116. — ^The  plaintiff,  being  the  owner  in  fee  of 
land  of  a  greater  annual  value  than  £60,  claimed  a 
right  by  way  of  easement  to  a  flow  of  water 
through  a  pipe  lying  in  the  defendant's  land,  and 
brought  an  action  in  the  High  Court  for  an  inter- 
ference with  that  right.  The  defendant  denied  the 
plaintiff's  titie,  but  paid  £2  into  court,  which  the 
plaintiff  took  out  in  satisfaction  of  his  cause  of 
action. 

Held,  that,  as  the  plaintiff  could  not  have  succeeded 
without  proving  his  titie  to  the  easement,  the 
action  could  not  have  been  brought  in  the  county 
court,  and,  therefore,  the  plaintiff  was  entitied  to 
his  costs  of  the  action. — Howarth  v.  Sutdiffe,  C.A , 
33. 

3.  Costs—  Administration — Registrar's  discretion — 
County  Court  Rules,  1889,  ord.  50(a),  r.  20.— Li  the 
taxation  of  an  administrator's  costs  in  an  adminis- 
tration action  as  between  solicitor  and  client  the 
registrar  can  take  into  consideration  the  fact  of  the 
insolvency  of  the  estate,  as  one  of  the  '*  other  cir- 
cumstances "  referred  to  in  ord.  60  ^a),  r.  20,  of  the 
County  Court  Bules,  1889. — Pain  v.  Bowden,  Q.B.D. 

4.  Costs — Fees  to  counsel — Special  allowance  where 
no  local  bar, — Li  a  taxation  of  costs  in  a  oounty 
court  on  the  higher  scale,  the  special  item  No.  86 
which  may  be  aQowed  by  order  of  the  judge  to 
coimsel  where  there  is  no  local  bar  in,  or  within 
twenty  miles  of,  the  court  town,  can  only  be 
allowed  once  in  the  same  case,  although  the  counsel 
engf^ged  may  have  been  present  in  court  on  more 
than  one  occasion. —  Atkinson  v.  Carlisle  {Mayor  of), 
Q.B.D. 

6.  Costs — Remitted  action — Costs  incurred  before 
and  after  remittal — Taacation — Right  of  solicitor  to 
recover— County  Courts  Act,  1888  (51  &  62  Vict.  c. 
43),  s,  118.— Where  an  action  had  been  remitted  for 
trial  to  the  county  court  under  section  66  of  the 
County  Courts  Act,  1888,  and  tried  there,  and  the 
solicitor  for  one  of  the  parties  delivered  his  bill  of 
costs  to  his  client,  and  no  application  was  made 
witiiin  the  proper  time  to  tax  t^e  costs ; 

Held,  that,  in  the  absence  of  such  an  application 
to  tax,  section  118  of  the  Act  did  not  appfy  so  as  to 
prevent  the  solicitor  from  recovering  on  the  un* 
taxed  bill  of  costs. 

Held,  also,  that  section  118  did  not  in  any  way 
affect  the  costs  incurred  in  the  High  Court  before 
the  action  was  remitted. 

Boydell  v.  Millar,  39  W.  B.  336,  approved.— (TttW- 
$on  V.  Mayo,  C.A.,  473. 

6.  Interpleader — Auctioneer's  commission — Indepen" 
dent  claims  by  different  parties  in  respect  of  sate  of 
same  property — County  Court  Rules,  1889,  ord,  27,  r. 
l;5.— The  plaintiffs,  a  firm  of  auctioneers,  sued  the 
defendant  in  a  county  court  for  commission  in 
respect  of  the  sale  of  a  house.    Another  firm  of 
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auotioneen  claimed  from  the  defendant  a  di£Perent 
sum  for  oommiBsion  in  respect  of  the  same  sale  of 
the  same  house. 

Held,  that  the  two  daims  were  not  opposing  or 
competing,  and  could  not  be  made  the  subject  of  an 
interpleader  order.— G^reo^ex  ▼.  Shackle,  Q.B.D.,  47. 

7.  JurUdidion — High  bailiff — Neglect  to  levy  — 
Action  for  negligence — County  Courts  Act,  1888  (61  & 
62  Vict,  c  43),  «.  49.— Section  49  of  the  County 
Courts  Act,  1888,  provides  a  remedy  in  the  case  of 
the  neglect  of  the  high  bailiff  to  levy  execution,  but 
the  section  does  not  prevent  the  hu^h  bailiff  being 
liable  in  such  a  case  to  an  action  S>t  damages  for 
failure  to  perform  his  statutory  duty  in  the  same 
manner  as  the  sheriff  of  a  county  is  liable.—  Waieon 
V.  White,  Q.B.D.,  626. 

8.  Jurisdiction  —  Proceeding  under  Charitable 
Trusts  Act,  lS53^Title— Bent-charge  issuing  out  of 
lands—Annual  value— Charitable  Trusts  Act,  1863 
(16  &  17  Vict.  c.  139),  «.  41— County  CourU  Ad, 
1888  (61  &  62  Vid.  c.  43),  s.  60.— An  action  by 
trustees  of  a  charity  to  recover  arrears  of  a  rent- 
charge  is  not  a  "  proceeding  "  within  section  41  of 
the  Charitable  Trusts  Act,  1863. 

The  plaintiffs  sought  to  recover  in  the  oounty 
court  arrears  of  a  rent-charge  of  £10  a  year 
issuing  out  of  lands  of  an  annual  value  of  more 
than  £60. 

Held,  there  was  no  dispute  as  to  the  title  of  the 
lands,  but  only  as  to  the  rent-charge,  and  that  the 
jurisdiction  of  the  oounty  court  was  not  ousted. — 
Bassano  v.  Bradley,  Q.B.D.,  676. 

9.  Pradice — Adion  against  a  county  court  bailiff- 
Statutory  defence— County  Courts  Ad,  1888  (61  &  62 
Vid.  c.  43),  «.  64 — Special  defence,  notice  of— County 
CouH  Bules,  1889,  ord.  10,  rr.  10,  18a.— The  defence 
afforded  to  county  court  bailiffs  by  section  64  of  the 
County  Courts  Act,  1888,  being  a  statutory  defence, 
notice  must  be  given  as  provided  by  the  County 
Court  Eules,  1889,  ord.  10,  rr.  10,  18a,  if  a  county 
court  bailiff  intends  to  relv  on  the  section  as  a 
defence  to  an  action  against  him. — Denny  y,  Bennett, 
Q.B.D.,  333. 

10.  Pradice  —  Parties — Joinder  of  plaintiffs — 
Adion  under  Employers*  Liability  Act— County  Court 
Bules,  1889,  ord.  3,  r.  1 ;  ord.  44,  rr.  18,  19.— The 
plaintiffs  in  an  action  brought  in  the  county  court 
under  the  Employers*  lialmi^  Act  were  i^e  per- 
sonal representatives  of  fifty  deceased  miners  who 
were  drowned  in  consequence  of  the  flooding  of  a 
mine. 

Held,  on  the  authority  of  Smurihuxiite  v.  Hannay, 
43  W.  E.  113,  [1894]  A.  C.  494,  that,  notwithstand- 
ing ord.  3,  r.  1,  and  ord.  44,  rr.  18,  19,  of  the 
County  Court  Eules,  1889,  the  plaintiffs,  having 
separate  causes  of  action,  could  not  properly  l^ 
jomed  in  one  action. — Carter  v.  Bigby,  O.A.,  666. 

11.  Bemitting  adion  to  county  court^'Lodging  writ 
and  order  with  registrar-County  Courts  Ad,  1888 
(61  &  62  Vid.  c.  43),  s,  66.— Where  an  order  is 
made  under  section  66  of  the  County  Courts  Act, 
1888,  remitting  an  action  to  the  county  court,  the 
action  does  not  leave  the  High  Court  until  the 
plaintiff  has  lodged  the  original  writ  and  the  order 
with  the  registrar  of  the  oounty  court. — D*Errico  v. 
SamwH,  O.A.,  366 

See  also  Admiraltt,  2 ;  Bankbxtftoy,  6 ;  Pbao- 
TIOB,  42. 

COVENANT.— See  Landlord  and  Tenant,  7,  8,  9, 
13;  Ebstbaint  OF  Trade  ;  School;  Vendor  and 
Purchaser,  2,  8. 


CEIMINAL  LAW:— 

1.  Ad  of  gross  indecency  with  a  male  person — 
Criminal  Law  Amendment  Ad,  1886  (48  &  49  Vid. 
c.  69),  a.  11.— Where  two  male  persons  are  charged 
in  s^Mirate  counts  of  the  same  mdictment  with  the 
commission  of  an  act  of  gross  indeoency  the  one 
with  the  other,  the  acquittal  of  the  one  is  not  a  bar 
to  the  conviction  of  tiie  other. 

It  is  an  offence  under  section  11  of  the  Criminal 
Law  Amendment  Act,  1886,  for  one  male  person  to 
procure  the  oommission  by  another  male  person  of 
an  act  of  gross  indecency  with  himself,  the  first  of 
such  male  x>ersons. — Beg.  v.  Jones,  caR.,  110. 

2.  Charge  on  property  to  defraud  creditors — Bill  of 
sale  executed  by  defendant  in  pending  adion — Debtors 
Act,  1869  (32  &  33  Vid.  c.  62),  s.  13.— The  plaintiff 
in  an  action  to  recover  unliquidated  damages  is  not 
a  creditor  of  the  defendant  within  section  13,  sub- 
section (2),  of  the  Debtors  Act,  1869,  until  he  has 
signed  judgment.  Therefore  the  defendant  in  such 
an  action  who  before  judgment  has  granted  a  bill 
of  sale  over  his  property  with  intent  to  defeat  any 
judgment  which  the  plaintiff  may  obtain  cannot  be 
convicted  under  that  sub-section  of  having  made  a 
charge  on  his  property  with  intent  to  de&and  the 
plaintiffl — Beg,  v.  Hopkins,  C.C.R.,  686. 

3.  Common  assault — Jurisdiction  of  justices  to  com- 
mit  for  trial — Proceedings  not  authorized  by  party 
aggrieved — Jurisdidion  of  grand  jury  to  find  true 
bill—24  &  26  Vid.  c.  100,  s.  46.— An  indictment  for 
a  common  assault  may  be  preferred  by  a  penon 
other  than  the  person  ag^eved  or  someone  on  his 
behalf.  Where  proce^dmgs  had  been  institoted 
before  justices  in  respect  of  a  common  assault  with- 
out the  authority  of  the  person  assaulted,  and  the 
justices  committed  the  defendant  in  such  proceed- 
ings for  trial  under  24  &  26  Vict  c  100,  s.  46,  and 
a  true  bill  was  found  by  the  grand  jury : 

Held,  that  the  grand  jury  had  acted  within  its 
jurisdiction  in  finding  a  true  bill,  and  that  the 
defendant  had  been  rightly  put  upon  his  trial  pur- 
suant to  such  finding. — Beg.  v.  Chiuwt,  aaR. 

4.  Cruelty  to  animals — Domestic  animal,  wheU  is 
—Tame  Seagull— Cruelty  to  Animals  Ad,  1849  (12  & 
13  Vid.  c,  92),  ss.  2,  29— Cruelty  to  Arnmals  Ad, 
1864  (17  &  18  Vid.  c.  60},  s.  3.— A  seaguU  had  been 
the  property  of  one  A.  S.  for  three  years,  and  was 
tame.  It  was  kept  in  a  field,  with  one  wing 
pinioned  so  that  it  could  not  flv,  but  it  oould  escape 
by  means  of  a  river  running  through  the  fidd.  It 
would  oome  to  its  owner  when  called  and  feed  from 
her  hand,  and  was  used  by  her  in  her  busineaB  of  a 
photographer.  The  respondents  were  charged  on 
an  information  with  crudly  illtreating  the  aeagii]], 
and  were  proved  to  have  been  guHty  of  gross 
cruelty  to  the  bird. 

Held,  that  the  seagull  was  not  a  "dooMBtic 
animal "  within  the  meaning  of  12  &  13  Viot.  e.  92, 
s.  29,  and  17  &  18  ^ct  c.  60,  s.  3,  and  that  the 
respondents  therefore  could  not  be  convicted  on  the 
information. — Yates  v.  Higgins,  Q.BJ).,  336. 

6.  Debtors  Ad,  1869  (32  &  33  Vid,  c  62),  «.  11— 
Public  examination' of  bankrupt^-^'Admissums — P^rd 
evidence— Bankruptcy  Ad,  1883  (46  &  47  VicL  c  62), 
s.  17. — ^At  the  puUio  examination  of  a  bankinpC 
under  section  17  of  the  Bankruptcy  Act,  1883,  a 
shorthand  writer  took  down  the  evidence  given  by 
him,  and  made  a  transcript  of  it;  the  transcript 
was  not  read  over  to  or  by  or  signed  by  the 
bankrupt,  and  the  public  framination  was 
adjourned  sim  die.  The  bankrupt  was  afterwards 
tried  upon  an  indictment  chaEging  him  with  mk- 
demeanours  under  section  11  <n  the  DebftcnsAfll^ 
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1869,  and  at  the  trial  the  shorthand  writer  gave 
parol  evidence  of  admissions  made  by  the  bankrupt 
at  the  public  examination  tending  to  establish  the 
misdemeanours  with  which  he  was  charged. 

Held,  that  the  evidence  was  rightly  admitted. — 
Beg.  V.  Erdheim,  O.O.B.,  607. 

6.  Larceny — Delivery  of  chattel  under  common 
mistake  —  Subsequent  fraudulent  appropriation  by 
recwieni* — The  prosecutor,  intending  to  discharge 
a  debt  of  £2  due  by  him  to  the  prisoner,  handed 
the  prisoner  two  bank-notes  (Irish),  both  of  which 
wwe  then,  alike  by  the  prosecutor  and  the  prisoner, 
thought  to  be  £1  notes.  One  of  the  notes  was  in 
fact  a  £10  note.  The  prisoner  afterwards  discovered 
its  true  value,  and  fraudulently  appropriated  it  to 
his  own  use. 

Held,  that  the  prisoner  could  not  be  convicted  of 
larceny. 

Beg.  V.  Aahwell,  34  W.  E.  297,  16  a  B.  D.  190, 
considered.— i?€^.  v.  JJe**r,  o.CB.  (Ir.). 

7.  Larceny — Verdict^Absence  of  findina  as  to 
felonious  intent-^Conviction, — At  the  trial  of  a 
prisoner  on  an  indictment  for  larceny  no  evidence 
(except  as  to  character)  was  called  for  the  defence. 
In  reply  to  a  question  from  the  presiding  judge,  tiie 

Sry  said  they  were  not  agreed  on  their  verdict, 
e  then  asked  them  if  they  believed  the  evidence 
for  the  prosecution,  and  they  replied  that  they  did. 
The  judge  directed  that  this  statement  by  the  jury 
amounted  to  a  verdict  of  guilty,  and  it  was  so 
recorded. 

Held,  that  the  effect  of  the  judge's  ruling  was  to 
supply  a  finding  that  the  prisoner  had  a  felonious 
intoit;  that  he  had  exceeded  his  functions  in  so 
doing ;  and  that  the  conviction  was  bad. — Beg,  v. 
Famboroughf  O.O.B.,  48. 

8.  Obtaining  money  by  forged  instrument— Forged 
teUgram—Forgery  Act,  1861  (24  &  25  Vict.  c.  98), 
s,  38. — The  prisoner  was  indicted  under  section  38 
of  the  Forgery  Act,  1861,  for  obtaining  money  by 
means  ''  of  a  certain  forged  instrument — ^to  wit,  a 
forged  telegram."  It  appeared  that  the  prisoner, 
who  was  a  clerk  in  a  poet-office,  sent  to  a  book- 
maker a  telegram,  by  which  he  offered  to  bet  a 
sum  of  money  that  a  certain  horse  would  win  a 
certain  race.  The  telegram  purported  to  have  been 
handed  in  for  transmission  before  the  race  was  run, 
and  the  bookmaker  accepted  the  bet  on  Uiat  footing, 
and  ultimately  paid  the  money.  The  telegram  was 
in  fact  sent  by  the  prisoner  after  the  race  hfiul  been 
run,  and  after  he  had  learnt  tiiat  the  horse  in 
question  had  won. 

Held  (by  Hawkins,  Mathew,  and  Wills,  JJ. ; 
Ix)rd  Bussell  of  Killowen,  C.J.,  and  Yaughan 
Williams,  J.,  doubting),  that  the  telegram  was  a 
forged  instrument  within  the  meaning  of  section  38 
of  the  Forgery  Act,  1861,  and  thai  the  indictment 
was  good.— i2^.  V.  BUey,  o.o.B.,  318. 

9.  Bape  and  indecent  assault — Evidence — ParticU' 
lars  of  complaint  made  by  prosecutrix — Admissibility. 
— Upon  the  trial  of  a  prisoner  on  a  charge  of  rape 
or  indecent  assault  or  kindred  offences  against 
women  the  particulars  of  a  complaint  made  by  the 
prosecutrix  as  soon  as  possible  after  the  acts  com- 
plained of  may  be  given  in  evidence  as  part  of  the 
case  of  the  prosecution  for  the  purpose  of  enablhig 
the  jury  to  judge  whether  the  conduct  of  the 
prosecutrix  was  consistent  with  her  sworn  testi- 
mony that  the  acts  complained  of  were  done  against 
her  wilL — Beg.  v.  Lillyman,  O.O.B.,  654. 

10.  Wounding — Aiding  and  abetting — Indictment 
/or  felonious  wounding — Conviction  for  misdemeanour 
only—Ftevention  of  Offences  Act,  1851  (14  &  15  Vict. 


c.  19).  s.  5— Accessories  and  Abettors  Act,  1861  (24  & 
25  Vict.  c.  94),  s.  8. — Where  a  prisoner  is  indicted 
for  felonious  wounding,  and  is  convicted  only  of  the 
misdemeanour  of  unlawful  wounding,  a  person  who 
is  indicted  with  him  for  aiding  and  abetting  the 
felony  may  be  convicted  of  aiding  and  abetting  the 
misdemeanour. — Beg.  v.  Waudby,  O.O.B. ,  64. 

See  also  Extbadition,  1. 

CROWN:— 

1.  Military  service— Engagement  mcLde  with  military 
officer  by  the  Croum — Petition  of  right, — ^No  engage- 
ment made  by  the  Crown  with  any  of  its  military 
or  naval  officers  in  respect  of  services  either  present, 
past,  or  future,  can  be  enforced  in  any  court  of  law. 
— Mitchell  V.  Begina,  O.A. 

2.  Prerogative — Servant  of  the  Crown — Civil  ser^ 
vant — Contract  for  personal  service — Appointment 
held  during  pleasure. — The  prerogative  of  the  Crown 
to  dismiss  its  servants  at  pleasure  applies  to  all 
public  servants  under  the  Crown,  whether  military 
or  civil,  unless  there  be  some  statutory  provision 
for  a  higher  tenure. 

Where  an  authority  representing  the  Crown 
appoints  a  person  as  a  servant  of  the  Crown  in 
t^ins  for  a  certain  number  of  years,  there  must  be 
taken  to  be  imported  into  sudi  appointment  the 
right  of  the  Crown  to  dismiss  at  pleasure,  and  no 
petition  of  right  lies  against  the  Crown  in  respect 
of  such  dismissal. 

If  any  authority  representing  the  Crown  were  to 
exclude  such  right  by  express  stipulation,  it  would 
be  a  violation  of  public  policy,  and  could  not 
derogate  from  the  power  of  the  Crown.--Dwnn  v. 
Begina,  O.A.,  243. 

DAMAGES:— 

1.  Measure  of —  Contract  —  Company  —  Shares  -^ 
Option  to  take^Brectch  of  contract  to  allot^Sale  of 
assets  of  company — Purduise^money — Value  of  shares 
at  date  of  breach. — ^Where  a  company,  having  agreed 
to  give  to  certain  persons  an  option  or  call  upon 
certain  of  its  shares  at  a  specified  price  per  share, 
extending  to  a  particular  date,  subsequently  and 
before  the  expiration  of  the  stipulated  period 
entered  into  a  contract  with  another  company  for 
the  sale  and  transfer  of  its  assets  to  that  company, 
thereby  causing  a  breach  of  the  contract  creating 
the  option,  it  was 

Held  (reversing  Yaughan  Williams,  J.)  that,  in 
estimating  the  damages,  if  anv,  sustained  by  the 
option-holders  by  reason  of  such  breach  of  contract, 
the  price  paid  for  the  assets  by  the  purchasing  com- 
pany ought  alone  to  be  taken  into  account,  and  not 
the  assets  comprised  in  the  contract  with  that 
company. 

Per  Yaughan  Williams,  J. :  The  contract  creating 
the  option  to  call  upon  shares  in  the  company  was 
not  illegal  or  ultra  vires  either  of  the  company  or  of 
the  dbrectors. — South  African  Trust  Co.,  Be,  Hirsch, 
Ex  parte,  O.A. 

2.  Mectsure  of-^Contract — Sale  of  goods  to  be 
delivered  at  fuJture  time  —  Bepudiation  by  buyer  — 
Acceptance  of  repudiation  by  bringing  action — om6«c- 
quent  re-sale  by  seller. — By  a  contract,  made  on  the 
24th  May  1895,  the  defendants  purchased  from  the 
plaintiffs  a  cargo  of  maize,  to  be  shipped  from  a 
port  in  the  Argentine  Republic  about  the  15th  July. 
The  market  was  then  falling,  and  on  the  28th  May 
the  buyers  repudiated  the  contract,  and  on  the  24th 
July  the  plaintiffJB  brought  this  action  for  damages 
for  non-acceptance  of  the  goods.  The  prices  at 
that  time  were  falling  coAtinuously,  and  ttiere  was 
no  prospect  of  their  recovery.    If  the  plaintifb  had 
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re-8old  about  the  24th  July,  when  they  brought 
this  action,  the  loss  on  the  contract  price  of  the 
cargo  would  have  been  £1,557,  but  they  did  not  re- 
sell until  the  vessel  and  cargo  arrived  at  her  port 
of  call  on  the  5th  Sept.,  when  the  loss  was  £3,807. 

Held,  that  the  measure  of  damages  was  the  sum 
of  £1,557,  being  the  di£Eerence  between  the  contract 
price  and  the  market  price  on  the  24th  July,  when 
the  plain tifEis  accepted  the  defendants*  repudiation 
by  bringing  this  action,  as,  having  regard  to  the 
falling  prices,  the  plaintiflTs  ought  to  mive  re-sold 
at  that  time,  and  ought  not  to  have  waited  until 
the  arrival  of  the  cargo  on  the  5th  Sept. — Both  v. 
Tayseriy  Q.B.D. 

3.  Measure  of— Master  and  servant — Sum  paid  by 
master  to  servant  for  injury — Defect  in  plant^War^ 
ranty — Remoteness. — ^The  plaintiflGs,  who  were  steve- 
dores, imdertook  to  unload  the  defendant's  ship. 
The  defendant  supplied  the  necessary  chains  and 
•ther  plant.  One  of  the  chains  was  imsound  and 
broke,  thereby  injuring  a  workman  in  the  plaintiffs' 
employ.  The  workman  sued  the  plaintiflTs  under 
the  Employers*  Liability  Act,  1880,  and  the  plain- 
tiffs settled  the  action  for  an  admittedly  reasonable 
sum. 

In  an  action  "bv  the  plaintiffs  to  recover  that  sum 
from  the  defendant,  it  was  admitted  that  the  de- 
fendant had  warranted  the  chain  to  be  fit  for  the 
purpose  for  which  it  was  to  be  used,  and  that  there 
had  been  a  breach  of  that  warranty.  It  was  also 
admitted  that  the  plaintiffs  might,  by  the  exercise 
of  reasonable  care,  have  discovered  the  defect  in  the 
chain. 

Held  (affirming  the  judgment  of  Charles,  J.,  43 
W.  B.  528),  that  the  plaintiffs  were  entitled  to 
recover,  as  oamages  for  the  defendant's  breach  of 
warranty,  the  sum  paid  by  them  in  settlement  of 
their  workman's  daim. — Mowbray  v.  Merryweather, 
O.A.,  49 

4.  Measure  of  damages— Trespass — Injury  to  land 
— Deposit  of  spoil  on  land, — The  defendants,  who 
were  colliery  owners,  had  committed  a  trespass  on 
the  plaintiffs'  land  by  depositing  spoil  thereon  from 
their  colliery  for  a  number  of  years.  Further 
tipping  having  been  restrained  by  injunction,  and 
an  inquiry  as  to  damages  having  been  directed. 

Held,  tiiat  the  true  measure  of  damages  was  the 
value  of  the  land  to  the  trespasser  for  Sie  purposes 
for  which  he  had  used  it. 

The  principle  of  the  wayleave  cases — Jegon  v. 
Vivian,  19  W.  E.  365,  L.  E.  6  Ch.  742  ;  Livingstone 
V.  Bawyards  Coal  Co.,  28  W.  E.  357,  5  App.  Cas. 
25 ;  and  Phillips  v.  Homfray,  L.  E.  6  Ch.  770,  20 
W.  E.  Dig.  121— applied. 

Decision  of  Chitly,  J.  {ante,  p.  459),  affirmed. — 
Whitwham  v.  Westminster  Brymbo  Coke  and  Coal  Co., 
O.A.,  698. 

See  also  LANDLOiiD  and  Tenaitt,  13;  Negli- 

OENOE,  3. 

DEBTOE'S  act.— See  Cbimiwal  Law,  2,  5. 
DESiaN.— See  Patent,  6,  7. 

DETINUE  :— 

Trover— Finding  of  goods — Title  of  finder— Bings 
fownd  in  pool — Title  of  ovmer  of  pool  as  against 
finder.— Wiere  an  owner  of  land  has  a  de  facto 
possession  of  the  land  and  an  actual  control  over 
the  same,  a  chattel  foimd  upon  or  beneath  such  land 
is  presumed  to  be  in  the  possession  of  the  owner  of 
the  land,  who  can  claim  possession  of  the  chattel 
from  the  finder.— /Som<^  Staffordshire  Waterworks 
Co.  V.  Sharmany  Q.B.D.,  653. 


DIVOBCE  :— 

1.  Adultery  —  Conduct  conducing  to  advitery— 
Verdict  of  jury — Discretion — Matrimonial  Causes 
Act,  1857  (20  &  21  Vict.  c.  85},  s.  31.— On  a  petition 
by  a  husband  for  the  dissolution  of  his  marriage, 
adtdterv  by  the  wife  was  admitted,  but  the  jury 
found  that  thepetitioner  had  been  guilty  of  "  wilful 
neglect  or  misconduct  conducing  to  the  adultery  '* 
within  the  meam'ng  of  section  31  of  the  Matrimonial 
Causes  Act,  1857. 

It  appeared  that  the  parties  were  domeetio 
servants.  The  respondent  had  had  an  illegitimate 
child  by  the  petitioner  before  the  marriage. 
During  their  married  life,  between  1883  and  1894, 
the  petitioner  was  abroad  for  long  periods  with 
his  master ;  and  the  respondent  meanwhile  kept  a 
lodginff-house,  the  petitioner  remitting  to  her 
regulany  an  adequate  weekly  allowance,  ^e 
parties  lived  unhappily  owing  to  the  enforced 
separation.  In  1894  a  child  was  bom,  the  result, 
as  the  respondent  admitted,  of  the  adultery  imputed 
to  her  in  tiie  petition. 

The  court)  notwithstanding  the  verdict  of  the 
jury,  pronoimced  a  decree  nisi  for  the  dissolution 
of  the  marriage,  but  directed  that  it  should  not  be 
made  absolute  until  the  petitioner  had  secured  to 
the  respondent,  by  a  proper  deed,  the  annual  sum 
of  £20,  payable  in  equal  monthly  instalments, 
commencing  from  the  date  of  the  decree  nisi,  during 
their  joint  lives,  dum  sola  et  casta  vixerit, — Parry 
V.  Parry,  p.d.  &  AD.D. 

2.  Alimony— Increase— Husband  relieved  of  oUiga- 
tion  to  suwoort  children.— Ji  the  husband  is  relieved 
of  the  obligation  of  supporting  his  children  hj 
reason  of  the  custody  of  tiie  children  being  given 
to  the  wife,  his  faculties  are  thereby  increased,  and 
the  court  can  increase  the  permanent  alimony 
already  given  the  wife. — HaMigcm  v.  HaUigan,  OA. 
(It.). 

3.  Alimony,  Permanent— Dissolution  of  marriage — 
Practice — Injunction — Matrimonial  Causes  Act,  1857 
(20  &  21  Vict.  c.  85),  s.  32.— Where,  a  wife  having 
obtained  a  decree  nisi  for  the  dissolution  of  her 
marriage,  an  order  had  been  made  pursuant  to 
section  32  of  the  Matrimonial  Causes  Act,  1857, 
that  the  husband  should  secure  a  sum  for  her 
maintenance,  and  that,  for  that  purpose,  it  should 
be  referred  to  one  of  the  conveyancmg  counsel  of 
the  Chancery  Division  to  draw  a  deed,  the  ooort 
granted  an  injunction  restraining  the  husband,  his 
servants  and  agents,  from  dealing  with  certain  of 
his  property  imtil  the  execution  of  the  deed. — 
Newton  v.  Newton,  p.d.  &  ad.d. 

4.  Cruelty — Husband  charged  by  wife  with  com' 
mitting  an  unnatural  offence— Charge  persisted  w 
after  verdict  of  jury  acquitting  hushamd — BesMuticst 
of  conjugal  rights — Judicial  separation — Matrimonial 
Causes  Act,  1884  (47  &  48  Vict.  c.  68)  s.  5.— Per 
Undley  and  Lopes,  L. JJ. — To  constitute  legal 
cruelty  there  must  be  danger  to  life,  limb,  or  healtib 
bodily  or  mental,  or  a  reasonable  apprehension  ci 
it. 

Per  Eigby,  L. J. — ^There  may  be  exceptional  cases 
in  which,  without  bodily  injury  or  thi«at  of  it,  the 
injury  to  mental  f eolmgs  may  be  legal  cruelty. 

where  a  wife  persisted  in  charging  her  husband 
with  having  committed  an  unnatural  offeooe  of 
which  he  b^d  been  acquitted  by  the  verdict  of  a 
jury. 

Held  (Eigby,  L.J.,  dissenting),  that  such  conduct 
on  the  part  of  the  wife  did  not  amount  to  legal 
cruelty,  and  formed  no  p^und  for  granting  the 
husband  a  decree  of  judicial  separation ;  but 
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Held  also  (by  Lindley,  Lopes,  and  Bigby,  L.  JJ.)) 
that  the  wife's  conduct  disentitled  her  to  a  decree 
for  restitution  of  conjugal  rights,  inasmuch  as, 
since  the  Matrimonial  Causes  Act,  1884,  the  court, 
by  necessary  implication,  had  power  to  refuse  a 
decree  for  restitution  wherever  the  result  will  be  to 
oompel  the  court  to  treat  one  of  the  spoiises  as 
desmting  the  other  without  reasonable  cause, 
contrary  to  the  real  truth  of  the  case. — Russell  y, 
RushHX,  O.A.,  213. 

5.  Desertion — BestUution  of  conjugal  rights — Con- 
duct of  petitioner — Matrimonial  Qiuses  Ad,  1884 
(c.  68),  s,  6. — ^In  a  suit  for  restitution  of  conjugal 
rights,  brought  by  a  second  wife,  it  appeared  that 
differences  had  arisen  between  her  and  her  husband, 
due  to  her  inability  to  agree  with  her  step-children, 
his  daughters  by  the  former  marriage,  and  that  she 
had  in  consequence  left  her  home,  and  her  husband 
had  refused  to  receive  her  back. 

Held,  on  consideration  of  the  evidence,  that  the 
wife  had  done  nothing  to  disentitle  her  to  maintain 
a  suit  for  desertion  without  reasonable  cause,  within 
the  meaning  of  section  5  of  the  Matrimonial  Causes 
Act,  1884,  as  interpreted  by  the  Court  of  Appeal  in 
Bussell  V.  BusseU  {ante,  p.  213,  [1895]  P.  315),  and 
that  she  was  therefore  entitled  to  a  decree  for 
restitution  of  conjugal  rights. — Oldroyd  v,  Oldroyd, 
F.D.  &  AD.D. 

6.  Judicial  separation — Alimony  pendente  lite — 
Application  for  injunction. — Where  in  a  suit  for 
judicial  separation  the  wife  obtained  an  order  for 
alimony  pendente  lite,  the  court  refused  to  grant  an 
injunction  restraining  the  husband  from  parting 
with  his  property. — Uarter  v.  Carter,  p.d.  &  ad.d., 
400. 

7.  Judicial  separation — Desertion — Limitation  of 
time  for  proceedings — Summary  Jurisdiction  {Married 
Women)  Act,  1895  (58  &  59  Vict,  c.  39), «.  4—11  & 
12  Vict,  c.  43,  «.  11. — ^Forthe  purpose  of  proceedings 
under  section  4  of  the  Sumuiary  Jurisdiction  (Mar- 
ried Women)  Act,  1895,  the  desertion  of  a  married 
woman  by  her  husband  is  a  continuing  act;  an 
application  by  the  wife  for  an  order  under  that 
section  need  not,  therefore,  be  made  within  six 
months  of  the  commencement  of  the  desertion. — 
Heard  v.  Heard,  P.D.  &  AD.D. 

8.  Judicial  separaiion — Justices — Jurisdiction — 
Aggravated  assatUt. — ^Where  a  separation  order  con- 
taining only  a  provision  for  the  custody  of  children 
ba9  been  made  by  justices,  there  is  no  jurisdiction 
to  make  a  subsequent  order  for  maintenance. — 
Woodhead  v.  Woodhead,  P.D.  &  AD.D. 

9.  Judicial  separation — Justices — Maintenance — 
Neglect  to  provide — Evidence  of  means — Summary 
Jurisdiction  {Married  Women)  Act,  1895  (58  &  59 
Vict,  c,  39),  s.  4 — Appeal — Costs  of  wife  when  un- 
successful respondent, — ^Upon  the  hearing  by  a  court 
of  summary  jurisdiction  of  a  summons  taken  out  by 
a  married  woman  under  section  4  of  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895,  charging 
her  husband  with  wilful  neglect  to  provide  reason- 
able maintenance  for  her,  the  court,  before  making 
an  order,  must  be  satisfied  that  the  husband  either 
is  in  receipt  of  actual  earnings,  or  has  the  capability 
of  earning  a  livdihood ;  evidence  of  means  cannot 
be  entirely  dispensed  with. 

Where  a  married  woman  is  an  unsuccessful  re- 
spondent in  an  appeal  to  the  Probate,  Divorce,  and 
Admiralty  Division  under  the  Summary  Jurisdiction 

e Carried  Women)  Act,  1895,  the  court,  without 
ying  down  any  binding  rule  of  practice,  will  in 
ordinary  cases  follow  the  practice  in  matrimonial 
canees,  and  order  her  costs  of  the  appeal  to  be  paid 


by  the  husband. — Earnshaw  v.  Earnshaw,  P.D.  & 
AD.D. 

10.  Judicial  separaiion  —  Justices  —  Persistent 
cruelty — Summary  Jurisdiction  {Married  Women) 
Act,  1895  (c.  39),  s.  4.— The  words  "  whose  husband 
shall  have  been  guilty  of  persistent  cruelty"  in 
section  4  of  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  are  retrospective,  and  the 
cruelty  relied  on  may  be  before  the  commencement 
of  the  Act. — Lane  v.  Lane,  p.d.  &  AD.D. 

11.  Judicial  Separation  —  Justices  —  Summary 
Jurisdiction  {Married  Women)  Act,  1895 — Appeal — 
Findings  of  fact  and  of  law — Notes  in  court  below — 
Costs  of  notes  of  evidence  and  of  grounds  of  decision. — 
Upon  appeals  imder  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  the  Divisional  Court 
will  not  reverse  a  finding  of  fact,  imless  it  be  shown 
that  the  court  of  summary  jurisdiction  was  clearly 
wrong  in  the  conclusion  at  which  it  arrived. 

In  administering  the  Summary  Jurisdiction 
^Married  Women)  Act,  1895,  courts  of  summary 
jurisdiction  should  be  careful  not  to  interfere  too 
much  in  matrimonial  life. 

Magistrates'  clerks  should  take  notes  of  the 
evidence  and  of  the  grounds  upon  which  decisions 
are  based,  and  the  costs  of  such  notes  will  be 
allowed  in  the  costs  of  appeals  under  the  Act. — 
Hurling  v.  Barling,  P.D.  &  AD.D. 

12.  Maintenance  —  Alienability  —  Matrimonial 
Causes  Act,  1866  (29  &  30  Vict,  c.  32),  s.  1.— 
Maintenance  granted  to  a  divorced  wife  under 
section  1  of  29  &  30  Yict.  c.  32,  cannot  be  prospect- 
ively released  or  assigned. — Watkins  v.  Watkins^ 
O.A.,  677. 

13.  Nullity — Duress, — On  the  trial  of  a  petition 
for  a  declaration  of  nullity  of  marriage,  on  the 
ground  of  duress,  the  following  facts  appeared. 
The  petitioner,  a  g^rl  of  seventeen,  went  through 
the  ceremony  of  marriage  with  the  respondent  in  a 
church  on  the  5th  of  June,  1889.  He  was  a  friend 
of  her  brother's.  She  had  met  him  only  a  few 
times,  and  he  had  never  spoken  to  her  of  marriage, 
or  professed  affection  for  her.  She  stated  that  on 
the  day  in  question  her  mother  told  her  that  they 
were  goins  for  a  drive,  and  that  thev  drove  to  the 
church,  where  they  found  the  respondent ;  that  she 
thought  she  was  l>eing  betrothed  to  him,  and  would 
not  have  submitted  even  to  that  if  she  had  not  been 
so  much  imder  her  mother's  influence,  that  she  did 
what  die  was  told ;  that,  on  leaving  the  church,  she 
threw  away  the  ring ;  that  she  had  never  seen  the 
respondent  since ;  and  that  none  of  her  family  then 
knew  what  had  happened  except  her  mother,  who 
died  in  1890.  A  few  days  before,  the  respon- 
dent had  obtained  a  marriage  licence,  falsely 
stating  in  his  affidavit  that  the  petitioner's  father 
consented  to  the  meuriage.  On  tne  5th  of  June  he 
sailed  for  South  Africa  with  the  petitioner's  brother, 
and  on  their  arrival  told  him  of  the  marriage.  Her 
brother  returned  in  1889,  but  did  not  mention  the 
matter  to  any  member  of  his  family  except  his 
mother,  who  told  him  to  say  nothing  about  it.  In 
1893  the  petitioner  went  tlm)ugh  the  ceremony  of 
marriage  with  another  man.  In  the  same  year  the 
respondent  wrote  to  her  father  from  South  Africa, 
claiming  her  as  his  wife. 

The  court,  upon  consideration  of  the  evidence, 
found  Uiat  the  petitioner  had  never  consented  to 
marry  the  respondent,  but  had  gone  through  the 
ceremony  as  one  of  betrothal,  and  in  doing  so  had 
been  to  such  an  extent  under  the  influence  of  her 
mother  and  the  respondent  that  she  was  not  a  free 
agent,  and  granted  a  decree  nisi  of  nullity. — Ford 
V.  Stier,  P.D.  &  ad.d. 
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14.  NuUity^Fraud  and  dure$$, — ^Petitioiier  was 
induoed  by  ber  motber,  acting  in  concert  witb 
respondent,  to  go  tbrougb  tbe  marriage  ceremony 
witb  respondent ;  tbe  petitioner  being  persoaded  by 
ber  motber  tbat  it  was  only  a  betrotbal  ceremony : 

Held,  entitled  to  a  decree  of  nullity. — Clarke  v. 
Clarke^  p.d.  &  ad.d. 

15.  Practice — Oo'reapondent — Necessity  for  making 
a  person  co-respondent — Inability  to  prove  adultery — 
Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85}, 
ss.  28,  33.— Wbere  tbe  relief  sougbt  by  tbe  peti- 
tioner is  on  tbe  g^omid  of  adultery  alleged  to  nave 
been  committed  witb  a  man,  wbo  is  aliye,  and 
wbose  name  and  identity  are  known,  tbe  petitioner 
must  make  tbat  person  a  co-respondent ;  and  tbe 
court  ougbt  not  to  excuse  bim  from  so  doing  merely 
because  be  finds  tbat  be  cannot  obtain  evidence 
wbicb  will  prove  bis  case  as  against  tbat  co- 
respondent.— Jones  V,  JoneSf  p.d,  &  ad.d. 

16.  Practice — Co-respondent — Substituted  service — 
Necessity  of  affidavit  by  petitioner — Eules  of  1865,  rr. 
10,  11,  12,  13. — On  an  application  to  allow  sub- 
stituted service  of  a  petition  on  a  co-respondent, 
tbere  sbould  be  an  i^davit  by  tbe  petitioner. — 
Williams  v.  WiUiams,  P.D.  &  AD.D. 

17.  Practice — Costs — Agreement  for  settlement  of 
ckction — Costs  of  preparation  and  execution  of  separa^ 
tion  deed,^— In  an  action  for  judicial  separation  tbe 
parties  mutually  agreed  to  a  separation  by  deed 
and  to  tbe  settlement  of  tbe  action,  tbe  respondent 
paying  tbe  petitioner's  costs  of  suit,  and  tbe  terms 
of  tbe  agreement  being  made  a  rule  of  court. 

Held,  tbat  tbe  costs  of  settling  tbe  deed  were 
not  costs  of  suit,  but  migbt  bave  been  provided  for 
in  Hie  agreement;  as  tbey  were,  bowever,  not 
provided  for,  tbe  court  bad  no  jurisdiction  over 
them. — Lancaster  v.  Lancaster,  O.A.,  440. 

18.  Practice —  Costs — Solicitor — Pauper — Petition 
by  husband  suing  in  formS  pauperis — Divorce  Act, 
1857  (20  &  21  Vid.  c.  85),  s.  51.— Section  51  of  tbe 
Divorce  Act,  1857,  gives  tbe  court  a  discretion  as  to 
costs.  The  best  exercise  of  sucb  discretion,  except 
under  special  circumstances,  is  to  follow  tberule 
laid  down  in  Carson  v.  Pickersgill  d:  Sons,  33  W.  B. 
589,  14  Q.  B.  D.  859,  and  to  allow  a  husband  suing 
in  formd  pauperis,  or  bis  solicitor,  only  out-of- 
pocket  expenses,  including  a  reasonable  sum  for 
office  expenses,  against  tbe  co-respoudent. 

Tbe  adoption  of  sucb  rule  is  intended  to  introduce 
a  new  uniform  rule  into  all  tbe  divisions  of  tbe 
Higb  Ck)urt. — Richardson  v.  Richardson,  O.A.,  102. 

19.  Practice — Evidence — Decree  in  previous  suit, — 
On  a  petition  by  a  wife  for  dissolution  of  ber 
marriage  on  tbe  ground  of  adultery  ooupled  witb 
desertion,  tbe  decree  in  a  previous  suit  in  wbicb  ber 
husband  bad  been  co-respondent  was  produced. 
This  decree  stated  tbat  the  jury  found  that  the 
respondent  bad  been  guilty  of  adultery  witb  tbe 
co-respondent,  and  tbat  be  bad  been  condemned  in 
costs,  out  contained  no  finding  by  tbe  jury  tbat  tbe 
co-respondent  bad  been  guilty  of  adultery  witb  tbe 
respondent : 

Held,  that  tbe  decree  was  not  by  itself  sufficient 
evidence  of  adultery  against  the  husband. — Ruck  v. 
Ru^,  P.D.  &  AD.D. 

20.  Practice  —  Evidence  —  Identification  —  Use  of 
photographs, — In  matrimonial  cases,  except  under 
very  special  circumstances,  tbe  court  will  not  act 
upon  identificatiion  by  a  pbotograph  only. — Frith 
V.  Frith,  P.D.  &  AD.D. 

21.  Practice — Evidence — Judge^s  note  of  evidence — 
Admissibility — Divorce    bill — Substituted    service — 


Deceased  vntness. — A  certified  copy  of  tbe  radge's 
notes  of  tbe  evidence  of  a  witness  called  lyy  the 
petitioner  at  tbe  bearing  of  a  petition  for  divorce 
a  mensd  et  thoro  cannot,  in  case  of  tbe  death  of  tbe 
witness,  be  received  as  proof  of  tbe  matters  deposed 
to  by  bim  upon  tbe  second  reading  of  a  bill  for 
divorce  presented  by  tbe  petitioner.  —  Oriffin*s 
Divorce  Bill,  Re,  h.l. 

22.  Practice^ Evidence— Motion  to  dispense  with 
co-respondent — Confirmation » — On  a  motion  to  dis- 
pense wiUi  co-respondents,  tbe  affidavit  of  tbe 
petitioner  alone  is  not  sufficient;  such  affidavit  must 
be  confirmed  by  further  evidence.— J5ar6er  v. 
Barber,  p.d.  &  ad.d. 

23.  Practice  ^Sequestration— Right  of  sequestrators 
— Money  held  by  third  person,  not  party  to  the  action 
—Matrimonial  Causes  Act,  1857  (20  <fe  21  Vict,  c 
85),  a.  52.— Tbe  right  of  sequestrators  to  attach 
moneys,  alleged  to  be  held  by  third  persons  for  tbe 
judgment  debtor,  but  denied  by  them  to  be  so  held, 
cannot  be  determined  upon  a  motion  in  a  suit  to 
wbicb  tbe  third  persons  are  not  parties,  unless  tbey 
appear  and  submit  to  tbe  jurisdiction  of  the  court. 

A  co-respondent  in  a  divoroe  suit  not  having  paid 
tbe  damages  assessed  against  bim  by  the  jury,  a 
writ  of  sequestration  was  issued  against  bis 
property,  in  pursuance  of  which  tbe  sequestrators 
applied  by  a  motion  in  the  suit  for  an  oraer  calling 
upon  the  trustees  of  bis  marriage  settlement  to  pay 
into  court  any  moneys  in  their  bands  belonging  to 
him.  The  trustees  disputed  their  liability  to  the 
co-respondent,  and  the  jurisdiction  of  the  court  to 
make  tbe  order : 

Held,  tbat,  as  the  trustees  were  not  parties  to  tbe 
suit,  and  disputed  their  liability  to  tbe  co-respon- 
dent, and  tbe  jurisdiction  of  the  court,  tbe  court 
bad  no  power  to  make  tbe  order  on  motion  in  the 
suit. — Craig  v.  Craig,  p.d.  &  AD.D. 

24.  Queen's  Proctor — Intervention — Unreasondbie 
delay  in  presenting  petition — Questions  for  jury — 
Divorce  Act,  1857  (20  &  21  Vict.  c.  85),  a.  Sl.—In  a 
suit  by  a  husband  for  a  dissolution  of  marriage,  if 
tbe  Queen's  Proctor  intervenes  on  tbe  ground  of 
unreasonable  delay  in  presenting  tbe  petition, 

Held«  tbat  tbe  proper  questioiis  to  oe  put  to  tbe 
jury  are— (1)  "Wlien  did  tJbe  petitioner  first  know  or 
bave  reason  to  believe  that  bis  wife  bad  committed 
adultery?  (2)  when  did  tbe  petitioner  first  take 
action  to  obtain  a  divorce  P. — Brougham  v.  Brougltam, 
P.D.  &  AD.D. 

25.  Variation  of  settlements — Acceleratum  of  in- 
fantas interest  by  divorce  of  parents — Powers  of  peti- 
tioner.—JJ-pon  a  petition  to  vary  two  post-nuptial 
settlements  after  decree  absolute  for  divorce,  it 
appeared  tbat  tbe  whole  property  was  in  land,  and 
tbat,  if  the  respondent's  interests  were  extinguished, 
the  petitioner  would,  by  virtue  of  a  clause  in  one 
of  tne  settlements,  bave  power  to  call  upon  tbe 
trustees  to  raise  forthwith  a  sum  wbicb,  at  tbe 
present  time,  would  exceed  tbe  sale  value  of  the  whole 
of  tbe  settled  property,  and  which  would,  therefore, 
if  exercised  by  tbe  petitioner,  absolutely  blot  out  all 
intereste  of  tbe  infant  cbild  of  tbe  parties  under  tbe 
settlements.  Tbe  registrar,  notwithstanding  this, 
reoommended  tbat  tbe  respondent's  intereste  sbouki 
be  extinguished  as  if  be  were  dead. 

Held,  tbat,  inasmuch  as  the  child's  interest  was 
accelerated  by  tbe  extinffuisbment  of  tbe  respond- 
ent's intereste,  tbe  child  was  thereby  obtainmg  a 
certain  eain  against  an  uncertain  loss  if  the  peti- 
tioner sbould  now  exercise  tbe  power  oonfened 
upon  bar  by  tbe  settlement 
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Beport  of  the  regisixar  oonfirmed. — Oreagh  v. 
Creaghy  f.d.  &  AD.D. 

26.  Forfo^ton  o/  marriage  seHlementa  —  Consent 
order  —  Mistake  —  Amendment  of  original  order  — 
Subsequent  circumstances — Further  references — Order 
— Costs  out  of  settled  fund. — The  court,  upon  tiie 
application  of  the  testamentary  guardians  of  an 
infant  child  of  the  marriage  of  the  petitioner  and 
res^ndent,  directed,  after  yarious  r^erences  to  the 
registrar,  that  an  order,  made  by  Butt,  J.,  in  1886, 
upon  the  consent  of  the  petitioner,  respondent,  aud 
trustees  of  the  marriage  settlement,  be  amended  by 
extinguishing  the  respondent's  interest  in  a  portion 
of  the  settled  funds ;  and  further  directed  that  the 
costs  of  all  parties  be  paid  out  of  the  said  portion  of 
the  trust  funds  or  the  income  thereof. — Arkwright 
▼.  Arkwright,  p.d.  &  AD.D. 

27.  Variation  of  settlements — Death  of  petitioner — 
Application  to  make  executor  party — Divorce  Act, 
1859  (c.  61),  s.  6— Divorce  Act,  1878  (c.  19), «.  3.— The 
Divorce  Court  has  no  power,  either  under  section  5 
of  the  Act  of  1859  or  section  3  of  the  Act  of  1878, 
to  order  the  executor  of  a  deceased  husband  peti- 
tioner to  be  made  a  party  for  the  purposes  of 
continuing  proceedings  for  variation  of  settlement. 
— Thomson  ▼.  Thomson,  O.A. 

28.  Variation  of  settlements — No  means,  except 
income  from  settled  property — Costs  directed  to  he  paid 
out  of  corpus  of  seUled  property — 22  &  23  Vict.  c.  61, 
s,  5. — The  petitioner,  a  widow  with  one  child  by 
her  first  husband,  settled,  upon  her  second  marriage, 
certain  property,  producing  an  annual  income  of 
about  £750,  upon  trust  to  pay  the  income  to  herself 
for  her  life ;  then  to  her  husband,  the  respondent, 
for  his  life,  and,  in  the  events  which  happened, 
with  remainder  to  her  said  only  child,  if  he  should 
attain  twenty-one,  with  ultimate  remainder  to  the 
petitioner.  The  petitioner  obtained  a  decree 
absolute  dissolving  her  marriage,  and,  in  her 
petition  to  vary  the  settlement,  she  prayed  that  the 
respondent's  life  interest  in  the  trust  funds  should 
be  extinguished;  and,  further,  that  the  trustees 
should  be  ordered  to  pay  to  her  a  sum  of  £1,000,  or 
such  other  sum  as  the  court  should  direct,  to  cover 
the  costs  and  other  incidental  and  ckdditional 
expenses  of  the  petitioner,  arising  out  of  the  re- 
spondent's misconduct.  The  registrar  reported  in 
favour  of  the  first,  but  submitted,  in  reg^ard  to  the 
second,  part  of  the  prayer,  that,  as  it  would  be  to 
some  extent  prejudicial  to  the  child's  interests,  no 
ordpT  ought  to  tie  made  directing  any  payment  out 
of  the  corpus  of  the  fund  until  the  infant  was 
represented.  Upon  motion  to  vary  the  registrar's 
report,  the  court  ordered  an  adjournment,  so 
that  the  infant  might  be  represented,  and  there- 
upon made  an  order  extinguishing  the  respondent's 
interests,  and  directing  the  trustees  to  raise  and 
pay  to  the  petitioner  a  sum  of  £450  to  cover  costs, 
including  the  costs  of  this  application. — Douglas  v. 
Douglas,  F.D.  &  AD.D. 

See  also  Makkted  Woman,  10;  Pbactioe,  2, 12. 

DOG:— 

1.  Animal — Negligence — Negligently  keeping  a 
ferocious  dog — Scienter — Disposition  to  bite  mankind. 
— ^Where  a  claim  is  made  for  injuries  caused  by  a 
dog  to  a  human  being,  the  evidence  of  scienter  must 
show  not  only  that  the  dog  had  a  ferocious  dis- 
position, but  that  it  had  a  ferocious  disposition 
against  mankind.  Proof,  therefore,  that  uie  dog 
had  worried  a  goat  was  not  sufficient  evidence  of 
ecienter  to  make  the  defendant  liable. — Osborne  v. 
Chocqued,  Q.B.D.,  575. 


2.  Innkeeper — Liability  of  innkeeper  for  injuries 
caused  by  a  dog^2'^  &  29  Vict,  c.  60. — An  innkeeper 
is,  by  reason  of  section  2  of  28  &  29  Vict.  c.  60, 
deemed  to  be  the  owner  of  a  dog  living  in  his  hotel, 
and  is  liable  for  injuries  to  cattle  caused  by  it,  not- 
withstanding the  aog  was  at  the  time  of  the  injuries 
complained  of  under  the  control  of  a  person  staying 
at  the  hotel,  to  whose  care  it  had  been  committed 
by  the  real  owner. — Gardner  v.  Runt,  Q.B  D.,  627. 

See  also  Inland  Beyenxte,  7. 

DONATIO  MORTIS  CAUSA :^ 

1.  Antecedent  delivery — uhange  in  character  of 
possession. — A  person,  not  in  contemplation  of  death, 
gave  a  deposit  note  to  her  mother  to  take  care  of 
for  her.  Some  time  afterwards,  the  note  having 
remained  all  the  time  in  the  mother's  possession, 
the  donor,  who  was  then  in  contemplation  of  death, 
and  died  a  few  days  afterwards,  gave  the  note 
absolutely  to  the  mother  in  case  she,  the  donor, 
should  not  recover. 

Held,  that  this  latter  gift,  by  changing  the 
character  in  which  the  mother  already  held  posses- 
sion of  the  note,  was  a  sufficient  delivery  for  the 
purpose  of  an  effective  donatio  moatis  causd.—  Cain 
V.  Moon,  Q.B.D. 

2.  Deposit  receipt — Unendorsed. — A  deposit  receipt 
imendorsed  is  a  good  subject  matter  of  donatis 
mortis  causd. 

Duffield  V.  Elwes  (1  Bli.  N.  S.  497)  applied.— 
Porter  v.  Walsh,  O.A.  (Ir.). 

3.  Deposit  receipt — Suicide  contemplated — Public 
policy. — ^The  owner  of  a  deposit  receipt  gave  the 
document  to  her  sister,  the  donor  at  the  time  of  the 
gift  contemplating  suicide  and  intending  the  gift 
to  take  effect  only  in  that  event.  The  donor  did 
commit  suicide. 

Held,  that  the  g^ft  under  such  circumstances  did 
not  constitute  a  valid  donatio  mortis  causd, — Agnew 
V.  Belfast  Banking  Co.,  O.A.  (Ir.). 

DOWEB.— See  Intbstatbs  Estates  Acts,  I. 

EASEMENT:— 

Prescription — User — Presumption  in  law  of  lost 
grant.— 8.  was  the  owner  and  occupier  of  three 
locks  on  a  certain  river,  and  certain  navigation  and 
other  rights  on  the  same  river.  The  G.  Corporation 
had  for  many  years  exercised  the  right  to  open  the 
lock-gates  in  all  times  of  flood,  without  opposition 
from  S.'s  predecessors  in  title.  S.  brought  an 
action  to  restrain  the  defendants  from  exercising 
any  such  right.  The  G.  Corporation,  as  owners  of 
the  adjoining  lands  at  this  psjt  of  the  river,  claimed 
an  easement  to  open  the  gates,  or,  alternatively, 
thepresumption  of  a  lost  grant. 

Held,  that  a  viJid  easement  had  been  created  in 
favour  of  the  G.  Corporation,  and  that  such  could 
be  supported  by  the  presumption  of  a  lost  grant. — 
Simpson  v.  GodmancMSter  {Mayor  of),  O.A.,  149. 

See  also  County  Cottbt,  2 ;  Light  ;  Bailway, 
7;  SoLioiTOB,  11. 

ECCLESIASTICAL  LAW:— 

1.  Benefice — Augmentation  by  bishop^Charge  on 
lands — Arrears — Release  of  part  of  lands — Tenant  of 
residue — Liability— 29  Car.  2,  c.  8.— An  augmenta- 
tion having  been  granted  under  the  Acts,  29  Car. 
2,  c.  8,  and  1  &  2  Wm.  4,  c.  45,  and  charged  on 
certain  lands,  a  portion  of  such  lands  was  acquired 
by  the  predecessors  of  the  defendant,  who  was 
t^iant  for  life  in  possession,  under  a  contract 
whereby  they  released  the  residue  of  the  lands  from 
the  bimlen  of  the  charge  and  indemnified  the 
owners  against  it. 
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An  action  was  brought  to  recover  arrears  of  the 
angnentation  from  the  defendant. 

Held,  that  the  defendant  was  liable  for  the  whole 
amount  of  the  charge,  notwithstanding  the  fact 
that  the  annual  profits  of  his  lands  fell  short  of  the 
amount    of    the    charge.— Per«u;ce    v.    Townaend, 

Q.B.D. 

2.  Clergy  Discipline  Ady  1892  (65  <fe  66  Vict.  c. 
32),  M.  2,  \2^CUrgy  Discipline  Acty  1892,  Procedure 
Bulest  r.  34 — Simony  —  False  declaration  under 
Clerical  Subscription  Act,  1866  (28  <fc  29  Vict,  c,  122) 
— Meaning  of  **  offence  against  morality  not  being  a 
question  of  doctrine  or  ritual.^* — ^The  2nd  section  of 
the  Clergy  Discipline  Act,  1892,  provides,  inter  alia, 
that  if  a  clergyman  is  alleged  to  have  been  guilty 
of  any  immoral  act,  immoral  conduct,  or  immoral 
habit,  or  of  any  offence  against  the  Jaws  ecclesias- 
tical, being  an  offence  against  morality  and  not 
being  a  question  of  doctrine  or  ritual,  he  may  be 
prosecuted  by  any  pmon  approved  by  the  bishop, 
and  tried  in  the  Consistory  Court  of  the  diocese  m 
which  he  holds  preferment ;  and  by  the  34th  rule 
of  the  Procedure  Bules  made  under  the  Act,  a 
clergyman  holding  no  preferment  may  be  prose- 
cuted under  the  Act  in  the  Oonsistory  Court  of  the 
diocese  in  which  he  resides. 

The  complaint  in  a  criminal  suit  lodged  in  the 
registry  of  the  Consistory  Court  of  London  at  the 
instance  of  a  person  approved  by  the  bishop,  charged 
the  defendant,  a  clergyman  resident  in  the  diocese, 
with  having  been  gmlty  of  offences  against  the 
laws  ecclesiastical,  being  offences  against  morality 
and  not  being  a  question  of  doctrine  or  ritual,  by 
having  within  the  five  years  last  past,  and  within 
the  diocese,  been  guilty  of  simony,  and  knowingly 
made  a  false  declaration  against  simony  under  the 
Clerical  Subscription  Act,  1865.  The  defendant 
brought  in  an  answer  denying  that  the  offences 
alleged  in  the  complaint  were  offences  against 
the  laws  ecclesiastical,  beine  offences  against 
morality  within  the  meaning  of  the  2nd  section  of 
the  Clergy  Discipline  Act,  1892,  and  at  the  hearing 
of  the  issues  of  law  raised  on  the  pleadings,  con- 
tended that  the  Consistory  Court  of  London  had  no 
jurisdiction  to  entertain  ttie  suit. 

Held,  by  the  Ordinary,  that  the  Consistory  Court 
of  London  had  jurisdiction  in  the  suit  under  the 
Clergy  Discipline  Act,  1892.— Zee  v.  Flack,  P.D.  & 

AD.D. 

3.  Faculty — Exclusive  right  to  use  of  pathway 
across  closed  churchyard — Construction  of  faculty — 
Refusal  to  grant  subsequent  faculty  derogating  from 
previous  grant^Ecclesiastical  Leasing  Acts,  1842  and 
1858  (6  <fc  6  Vict.  c.  108;  21  &  22  Vict.  c.  57)— Prac- 
tice—/2e/u«aZ  of  Appellate  Court  to  interfere  with 
discretion  of  ordinary, — Li  1891  a  faculty  issued 
from  the  registry  of  the  Consistory  Court  of  London 
authorizing  the  rector  and  churchwardens  of  a, 
parish  in  the  City  of  London,  in  conjunction  with' 
a  company  owning  premises  abutting  on  the 
churchyard  of  the  parish — a  churchyard  closed 
for  burials  under  Order  in  Council — to  make  a 
pathway  enclosed  on  the  sides  by  railings,  across 
the  churchyard  from  the  company's  premises  to 
a  public  thoroughfare  on  the  opposite  side  of  the 
churchyard,  provided  a  specified  rent  was  paid  to 
the  rector  and  his  successors  diuing  a  term  of 
years.  The  faculty  recited  an  agreement  between 
the  rector  and  churchwardens  and  the  company 
whereby  the  former  agreed  to  concur  in  granting 
to  the  oom|>any  a  ri^ht  of  way  over  the  pathway 
afterwards  authorized  by  the  faculty  for  the  term, 
and  on  payment  of  the  rent  there  mentioned :  all 
the  works  to  be  done  at  the  company's  costs,  and 


**  such  right  of  footway  to  be  for  themsdves  their 
tenants  and  any  others  authorized  by  them  in 
common  with  the  rector  and  churchwardens  and 
any  others  authorized  by  the  rector  and  church- 
wardens." Li  1892,  after  the  company  had  done 
and  paid  for  the  works  and  whilst  the  term  of 
years  was  still  unexpired,  the  rector  and  church- 
wardens agreed  with  other  owners  of  premises 
abutting  on  the  churchyard  adjacent  to  the  com- 
pany's premises  to  concur  in  granting  to  such 
owners  a  right  of  footway  over  the  pathway 
made  under  Uie  faculty  of  1891,  subject  to  the 
rights  of  the  company,  and  also  over  a  new 
footpath  to  be  made  over  a  piece  of  the  churchyard 
to  join  the  footpath  so  already  made,  and  petitioned 
the  Consistory  Court  of  London  for  a  foculty  to 
make  a  new  footpath  and  to  remove  a  portion  of 
the  above-mentioned  railiugs ;  the  owners  of  the 
premises  desiring  the  right  of  way  over  the  two 
footpaths  intervening  in  support  of  the  petition : 

Held,  by  the  Consistory  Court  of  London,  that 
the  faculty  asked  for  must  be  refused,  as  the 
faculty  of  1891  had  granted  to  the  conq>any  and 
their  assigns  the  enjoyment  for  a  term  of  years  not 
yet  expi^  of  the  pathway  made  under  that 
faculty  to  the  exclusion  of  the  other  occupiers  of 
premises  abutting  on  the  churchyard,  and  the 
Ordinary  ought  not  to  sanction  by  faculty  any- 
thing being  done  in  derogation  of  the  exclusive 
right  so  g^nted : 

Held,  further,  by  the  same  court,  that  the 
operation  of  the  Ecclesiastical  Leasing  Acts  of 
1842  and  1858  is  confined  to  glebe  lands  and 
property  of  that  description,  and  does  not  extend 
to  enable  the  incumbent  of  a  parish,  with  the  con- 
sent of  the  patron  of  the  living  and  the  Ecdesiastt- 
cal  Commissioners,  to  grant  leases  of  or  rights 
over  all  or  any  portion  of  the  churchyard  of  the 
parish. 

Held,  on  appeal  by  the  Arches  Court  of  Canter- 
bury, that  the  construction  put  on  that  faculty 
by  ike  court  below  was  correct,  and,  the  grant  or 
refusal  of  the  faculty  prayed  being  in  the  discre- 
tion of  the  Ordinary,  by  whom  that  discretion  had 
been  .prox>erly  exercised,  the  Appellate  Court 
ought  not  to  interfere,  and  the  appeal  must  be 
dismissed. 

Observations  by  the  Chancellor  of  the  Diocese  of 
London  as  to  the  practice  of  the  Consistory  Court 
of  London  on  the  grant  of  faculties  for  the  forma- 
tion and  use  of  private  pathways  across  church- 
vards  closed  for  burials,  and  as  to  the  provisoes  to 
be  inserted  in  such  faculties. — St.  Chbriel^  Fen- 
church-street  {Rector)  v.  City  of  London  Real 
Property  Co.,  P.D.  &  AD.D. 

4.  Monition — Jurisdiction — Criminal  suit  promoted 
by  churchwardens  against  lay  rector  to  compel  repair 
of  chancel. — The  articles  in  a  criminal  suit  promoted 
by  the  churchwardens  of  a  parish  against  the  lay 
rector  of  a  parish  church,  chareed  that  tiie  chanod 
of  the  churdi  was  in  a  verv  duapidated  condition, 
and  that  the  respondent,  though  l^^y  bound  to 
repair  it,  had  for  four  years  refused  and  neglected 
to  do  so.  On  the  respondent  giving  an  affirmative 
issue  to  the  articles  and  submitting  to  judgment, 
the  Ordinary  pronounced  that  the  respondent  had 
offended  against  the  ecclesiastical  law,  and  ad- 
monished mm  to  do  the  repairs  required. — Morley 
V.  Leacroft,  P.D.  &  AD.D. 

EDUCATION.— See  School? 

EJUSDEM     GENERIS. --Q&e     Landlord     asd 

Tenant,  9. 
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ELEOnON  LAW:— 

1.  Ccufiiy  ooundl^'No  dedUm  on  appointed  day — 
MandaTnng--ilfuntcMxiZ  CorporaUom  Act,  1882  (45 
&  46  Vict,  c  60),  a.  70.— Under  seotion  70  (2)  of  the 
Municipal  OorporationB  Act,  1882  (whioh  is  inoor- 
porated  in  the  Local  Goyemment  Act,  1888  (51  & 
52  Vict.  o.  41),  by  section  75  of  that  A!ct^  an  order 
for  a  peremptory  mandamM  to  the  returning  officer 
to  hold  an  election  will  issue  in  the  first  instance  on 
the  ex  parte  application  of  a  duly  qualified  elector. 
— West  Stueex  County  Council,  Be,  Q.B.D. 

2.  Parliament  —  Election  petition  —  Corrupt  and 
illegal  practices  —  Particuktre  of  charges  —  Offences 
committed  afUr  the  date  of  petition, — In  an  election 
petition  alleging  certain  specific  offences  and  '*  other 
corrupt  and  illegal  practices  before,  durine,  and 
after  the  election,"  the  petitioner  cannot,  unless  the 
petition  be  duly  amended,  include  in  his  particulars 
or  give  evidence  of  offences  alleged  to  nave  been 
committed  subsequent  to  the  date  of  the  presenta- 
tion of  the  petition. — Cremer  v.  Lewies  ;  nagger ston 
Election  Petition,  Be,  O.A.,  629. 

3.  Begistration — Parliament — Franchise — Adjudi* 
cation  upon  claims  and  objections— Closing  the  lists — 
6  &  7  Vidt,  c  18,  «.  41. — A  revising  banister  gave 
notice  that  his  court  would  be  held  on  two 
successive  dayv,  and  that  the  lists  would  be  dosed 
at  the  conclusion  of  the  sitting  on  tiie  second  day. 
Ohu  the  evening  of  the  second  day,  havinjg  satisfied 
himself  that  there  were  no  more  claimants  or 
persons  objected  to  present  who  were  desirous  of 
being  heard,  he  declared  the  lists  closed.  On  the 
following  day  the  revising  banister  sat  in  court  to 
read  the  lists  and  to  initial  names  inserted  or 
expunged.  Whilst  this  was  being  done  a  person 
appliea  to  be  heard  in  support  of  his  claim  to  be  on 
the  list 

Held,  that  the  lists  having  been  declared  closed, 
the  applicant  had  no  right  to  be  heard  in  support 
of  his  daim.— i^.  v.  8oden,  O.A.,  449. 

4.  Begietration — Parliament— Franchis&— Notice  of 
ohjection —  Omission  —  Mistake  —  Amendment, — ^The 
onussion  of  merely  formal  matter  in  a  notice  of 
objection  to  a  voter  when  sudi  omission  arises 
throuffh  a  mistake,  and  is  not  of  such  a  nature  as 
to  nuuce  it  likely  to  mislead  or  cause  hardship,  may, 
and  should,  be  amended  by  the  revising  banister. 

B.  served  notice  of  objection  to  A.,  whose  name 
was  on  the  list  of  voters  for  the  parish  of  St.  S.  in 
the  parliamentary  borough  of  E.  The  notice  set 
out  the  number  of  A.  on  the  list  and  the  ^rounds 
of  objection,  but  omitted  to  state  the  pari£  in  the 
list  of  which  A.'s  name  appeared,  contrary  to  the 
form  given  in  the  Begistration  Order,  1895.  There 
were  twenty-seven  parishes  in  the  borough  of  E. 
The  revising  barrister  held  that  the  omission  ren- 
dered the  notice  bad,  but  having  found  as  a  fact 
that  it  arose  through  a  mistake,  and  had  misled  no 
one  and  causes  no  hardship,  he  amended  it  and 
caused  no  hardship,  he  amended  it  and  allowed  the 
objection. 

Held,  that  the  revising  barrister  was  right. 

Bridges  v.  MiUer  (20  Q.  B.  D.  287)  distmguished. 
'^Sandford  v.  Beat,  Q.B.D. 

5.  Begistration — Parliamentary  franchise — Occu- 
potion  elector — Claim  for  vote  in  horough— Description 
of  purification — Two  dvoeUing^houses — Omission  in 
datm  of  the  word  "  succeseive^* — Power  to  amend — 
Parliamentary  and  Municipal  Begistration  Act,  1878 
(41  &  42  Vict.  c.  26),  ss.  24,  28  (IS)— Begistration 
Order,  1895,  Schedule  3,  Part  I,,  paragraph  17  (b).— 
A  notice  of  claim  to  have  claimant's  name  inserted 
in  the  list  of  oocupation  electors  for  a  borough  wag 


in  the  following  terms : — **  (third  column)  Nature 
of  qualification — ^Dwelling-house  ;  (fourth  column) 
Description  of  qualifying  property— 69,  Biohmond- 
road ;  3,  Hamilton-square.**  The  daimant  had  in 
fact  occupied  durinff  the  qualifying  period  in  im- 
mediate succession  Uie  two  houses  set  out  in  the 
fourth  column.  The  dium  was  objected  to  on  the 
grounds,  first,  that  it  was  not  a  daun  for  successive 
oocupation,  the  word  ''successive'*  not  being 
inserted  in  the  third  column ;  and,  secondly,  that 
the  revising  banister  had  no  power  to  amend  the 
daim  by  msertine  the  word  ''successive."  The 
barrister  overruled  the  objections,  and  amended 
and  allowed  the  claim. 

Hdd,  (1)  (Vaughan  Williams,  J.,  dubitante)  that 
the  notice  of  daim,  on  the  reasonable  construction 
of  its  terms,  must  be  taken  to  be  a  daim  for 
successive  occupation;  (2)  that  having  regard, 
however,  to  the  Beg^tration  Order,  1895,  Schedule 
3,  Fart  I.,  paragraph  17  (i)  {b),  the  qualification 
was  not  sufadentiy  described  m  the  daim,  which 
ought  to  have  contained  the  word  "  (successive)  *' 
in  the  third  column ;  and  (3)  that  the  barrister  had 
power  under  section  28,  sub-section  (13),  of  the 
Begistration  Act,  1878,  to  amend  the  daim  by 
inserting  therein  the  word  "  (successive)." 

Qucere,  whether  there  is  any  power  to  amend  a 
daun  which,  on  the  reasonable  oonstmotion  of  its 
terms,  is  equivocal. 

Eitchins  v.  Brown,  2  0.  B.  25 ;  Foskett  v.  Kauf- 
man,  34  W.  B.  90,  16  Q.  B.  D.  279 ;  and  Plant  v. 
Potts,  [1891]  1  0.  B.  261,  39  W.  B.  Dig.  142, 
discussed. — Soutter  v.  Boderick,  Q.B.D.,  205. 

6.  Begistration — Parliament — Service  franchise — 
Part  of  a  house —  Ctibicle  —  Separate  occupation  — 
Occupation  as  a  dwelling — Parliamentary  and  Muni- 
cipal Begistration  Act,  1878  (41  &  42  Vict,  c.  26),  s.  5 
--Bepresentation  of  the  People  Act,  1884  (48  Vict. 
c.  3),  s,  3. — ^A  police  constable  had  the  exdusive 
occupation  of  a  cubide  in  a  police  station.  The 
cubide  was  one  of  a  number  contained  in  one  room. 
It  was  separated  off  from  the  rest  of  the  room  by  a 
partition  seven  feet  high  not  reaching  to  the  ceiling, 
and  was  entored  by  a  door  opening  into  a  passa^ 
which  passed  down  the  room.  The  cubides  Lad  aur, 
light,  and  warmth  in  common.  The  whole  building 
was  under  the  control  of  the  chief  constable,  who 
could  order  any  constable  to  change  his  cubide  at 
any  time.  The  constable  dept  in  the  cubide,  but 
could  not  without  leave  take  his  meals  there  or 
smoke  there,  or  go  into  it  during  the  day  time. 
He  had  the  key  of  the  door,  but  he  was  bound  to 
let  the  inspector  in  at  any  time,  and  he  could  be 
ordered  to  give  up  the  key. 

Hdd,  by  the  Court  of  Appeal  (Bigby,  L.J.,  dis- 
senting), that  the  cubide  was  not  separatdy 
occupied  by  the  constable  as  a  dwelling  within 
section  5  of  the  Parliamentary  and  Munidpal 
B^istration  Act,  1878. 

BameU  v.  EickmoU,  43  W.  B.  284,  [1895]  1  Q.  B. 
691,  a,ppToyB5,.—Clutterbuck  v.  Taylor,  O.A.,  531. 

7.  Begistration  —  Parochial  elector '^  Freeman — 
Duty  of  town  derk — Local  Oovemment  Act,  1894 
(56  dt  57  Vict.  c.  73),  ss.  2  (I),  44  (l)h-6  <fe  7  Vict.  c. 
18,  ss.  47,  48. — A  freeman  has  no  nght,  in  default 
of  other  qualification,  to  have  his  name  placed  on 
the  list  of  parochial  deotors. 

Semtle,  there  is  no  duty  imposed  on  the  town 
derk  in  printing  the  listo  of  parliamentary  doctors 
to  place  the  name  of  a  freeman  under  some  parish. 
—Mart  V.  Beard,  Q.B.D.,  154. 

8.  Begistration — Parochial  elector — Local  govern- 
ment —  Woman  —  Qualification  —  Ovmership — Local 
Government  Act,  1894  (56  <&  57   Vict,  c  73),  s.  2, 
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tub-^edion  1 ;  0.  43.— A  woman  is  notentiUed  to  be 
on  the  paroohial  eleoton'  register  by  leaaon  of  her 
ownership  of  property  within  the  pnish. 

Decision  of  the  Qaeen's  Bench  JDiTisioD,  anU^  p. 
78,  [1896]  1  Q.  B.  1,  afBrmed.— 2>raa;  y.  Ffockt, 
O.A.,  393. 

EMPLOYEBS  LIABILITY   ACTS.— See   Oouimr 
OoTTBT,  10;  Mastbb  ahd  SKBYAirr,  1,  4. 

ESOHBAT.— See  Intestatbs  Esiatbs  Aotb,  2. 

ESTOPPEL  :— 

1.  Contrcui  of  indemnity — Evidence  oi  to  abandon- 
ment  of  c2atm.— The  plaintjif  and  defendant  jointly 
guaranteed  to  a  bau  payment  of  a  oertain  cash 
bond,  the  plaintiff  agreemff  with  the  defendant  to 
indemnify  him  from  all  liability  thereunder.  Seven 
years  afterwards  the  bank  released  the  guazantors 
from  liability  on  payment  by  each  of  £1,000. 

In  a  suit  by  the  plaintiff  to  deolare  the  agree- 
ment of  indemnity  aisoharffed,  and  tp  restrain  tiie 
defendant  from  oontinning  nis  action  thereon, 

Held,  that  in  the  absence  of  a  contract  to  dis- 
charge it,  the  defendant  could  not  be  estopped  from 
enforcing  it  by  an^  representation,  express  or  im- 
plied, of  his  intention  to  abandon  it.  To  raise  an 
equity  on  behalf  of  the  plaintiff  there  must  haye 
been  misrepresentation  of  existing  facts. 

Jorda/n  y.  Money ,  5  H.  L.  Gas.  185,  approved. — 
Chadwick  y.  Manning,  P.O. 

2.  Judgment — Privies  in  ettate — Fishery  in  non' 
tidal  waters. — A  judgmeat  inter  partes  is  an  estoppel 
against  priyies  in  estate  only  when  the  estate  has 
been  acquired  by  the  person  sought  to  be  estopped 
subsequent  to  the  date  of  the  judgment. 

A  (uiEum  by  an  indiyidual  to  a  seyeral  fishery  in 
non-tidal  waters  is  not  a  question  of  public  intmst 
on  which  a  jud^ent  which  does  not  work  an 
estoppel  is  admissible  against  strangers.  —  De 
Burgho*s  Estate^  Be,  oh.d.  (Ir.) 

See  also  Bankbuptoy,  6 ;  Bill  op  ExoHANas,  2 ; 
OoMPAinr,  18, 19,  41 ;  Patent,  4. 

EXECUTOE:— 

1.  Devisee^  Fixtures — ropeafry.— Tapestry  on  the 
walls  of  a  room  in  a  fanuly  mansion,  wmch  was 
called  the  *<  Tapestiy  Boom,"  had  about  a  century 
ago  been  affixed  to  the  walls  of  the  room  in  a 
manner  that  skilled  witnesses  said  would  now  be 
used  if  it  was  required  to  fix  tapestiy  permanently. 
The  mansion-house  had  been  settled  by  the  will  of 
a  former  owner  in  strict  settlement,  but  the  will 
made  no  mention  of  the  tapestry.  The  tapestry 
was  claimed  as  a  chattel  by  the  residuary  legatee  of 
the  will  as  against  the  deyisee  of  the  mansion- 
house. 

Held,  that  as  regards  fixtures  a  daim  by  an  exe- 
cutor against  a  deyisee  was  on  the  same  footing  as 
a  daim  by  an  executor  against  an  heir ;  that  on  the 
eyidence  m  this  case  the  tapestry  was  a  fixture  and 
passed  under  the  deyise  of  the  mansion ;  and  that  the 
case  fell  within  the  prindple  of  the  decisions  relat- 
ing to  claims  to  fixtures  as  between  executor  and 
heir,  and  was  coyered  by  the  decision  in  D^Eyncourt 
y.  Gregory,  16  W.  E.  186,  L.  B.  3  Eq.  382.— Norton 
y.  Dashwood,  CH.D.  OHITTY,  J.,  680. 

2.  Executor  and  residuary  Ugatee—Equitahle  charge 
of  assets  by  executor  or  legatee — Creditor  of  testator-- 
Notice— Priority— Right  to  follow  assets. — Where  an 
executor,  who  is  also  residuary  Imtee,  by  a  legal 
or  equitable  assignment  and  for  ysJuable  considera- 
tion transfers  assets  to  a  person  who  has  no  notice 
of  the  existence  of  unsatimed  debts  of  the  testator, 
or  of  dxoumstances  rendering  such  oonduot  on  the 


part  of  snob  exeoutor  improper,  and  sodi  tniuferee 
has  giyen  proper  notice  of  his  ehaxge*  mioh  aangn- 
ment  will  hold  good  against  the  rniaatisflefi  creditors 
of  the  testator. — (TraAam  t.  Drwnmumd^  CH.O. 
ROICSB,  J.,  596. 

3.  Legacy  —  ApprepriaiUm.  —  An  ecceoiitor  may 
appropnate  speoifio  shaves  to  a  lesatea,  and  even  to 
himseu  if  heis^legatee;  and  it  is  not  neoenary  to 


the  yalidity  of  sodi  an  ^[i[»o;»riation  that  a  too- 

shoaldat 


I  amount  of  the  specific  shares 
I  same  time  be  appropriated  to  the  other  legatees. 
— Richardeouy  Be,  Morgan  t.  Bkhairdson,  GH.D. 
HOBTH,  J.,  279. 

4.  Bdainer — Prindpdl — Surety. — A  testator  mort- 
gaged a  reyersionary  interest  as  surety  for  his  son, 
and  died  beejueathing  a  share  of  the  residue  of  his 
estate  to  this  son.  After  the  testator's  death  the 
son  became  a  bankrupt  (in  1859)  and  neyer  obtained 
his  disduBge.  Neither  the  executors  nor  mort- 
gagees proyed  in  the  bankruptcy.  Certain  pay- 
ments were  made  by  the  executors  and  also  by 
benefidazies  under  the  will  to  the  mortgagees,  who, 
howeyer,  nltimatdy  sold  the  testator's  reyersionary 
interest  in  1869,  and  out  of  the  proceeds  of  sale 
retained  the  mortgage  debt  and  handed  oyer  the 
balance  to  the  executors.  XTpon  the  testator's 
residuary  estate  becoming  diyisible  in  1894, 

Hdd,  that  the  testate's  executors  were  entitled 
to  retain  as  against  the  son's  share  of  the  temdne, 
the  amount  of  the  mortgage  debt  retained  by  t^e 
mortgagees,  and  the  payments  made  by  the  exe- 
cutors to  tiiie  mortgagees,  with  interest  at  4  per 
cent.,  but  were  not  entitled  to  retain  the  amount 
contributed  by  other  benefidaries,  nor  to  damages 
caused  by  ttte  sale  of  the  reyerdon  instead  of 
waiting  for  it  to  fall  in. — Watson,  Be,  Turner  ▼. 
Watson,  OH.D.  kobth,  j.,  671. 

5.  Betainer — Surety — Promissory  note — Money  due, 
but  not  paid — Beeeiver — Administration — Claim  after 
chief  derk^s  certifieate  filed. — A  suretjr  who  is  one 
of  the  executors  of  a  testator  is  entitled  to  exer- 
oise  his  ri^ht  of  retainer  in  respect  of  the  debt  for 
which  he  is  surety,  if  due  though  unpaid,  out  of 
the  assets  of  the  testator  paid  into  oourt  by  the 
executors  in  an  administration  action;  and  such 
daim  is  not  made  too  late  eyen  if  first  made  after 
the  chief  derk's  certificate  has  become  binding. — 
Oiles,  Be,  Jones  y.  Pennefather,  CH.D.  kbkbwich,  j,, 
283. 

6.  Will — Leaseholds  specifically  bequeatlied — Assent 
— Vesting — Inland  Bevenue — Estate  Duty — Finance 
Act,  1894  (57  &  58  Vict.  c.  30)  s.  9  (1).— Leaseholds 
spedficaUy  bequeathed  pass  to  the  executor  as 
such,  and  consequently  estate  duty  upon  them  is 
primarily  payable  out  of  the  general  personal  estate 
of  testator,  as  they  do  not  come  within  the  excep- 
tion in  section  9  of  the  Finance  Act,  1894. 

Leaseholds  specifically  bequeathed,  upon  the 
assent  of  the  executor,  yest  absolutdy  in  the  spedfie 
legatee,  and  no  deed  of  assignment  by  the  executor 
is  necessary. — Culverhouse,  Be,  Cook  y.  Culverhouse, 

GH.D.  KBKSWICH,  J. 

See  also  Psobatb,  18. 

EXTBADITION  :— 

1.  Criminal  law — Fdlsifioation  of  accounts — Tfar- 
rant  of  committal — Extradition  Treaty  with  France, 
article  3,  clauses  2,  IS— French  Code  PSnal,  art  147 
— ** Faux  en  ecriture  de  commerce'* — Larceny  Act, 
1861  (24  &  25  Vict.  c.  96),  s.  SS—Falsifiooaion  of 
AccounU  Act,  1875  (38  &  39  Vict,  c  24),  s.  \— Extra- 
dition Acts,  1870  (33  &  34  Vict,  c  52)  and  1873 
(36  &  37  Vict.  e.  60).~Where  in  proceedings  lor  the 
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extradition  of  a  foreign  subject  e^dence  snffioient 
to  justify  a  oommittaTis  given  of  the  commission 
by  him  of  acts  which  constitute  a  crime,  both 
according  to  English  law  and  according  to  die  law 
of  the  foreign  State,  and  within  the  Extradition 
Treaty,  extradition  cannot  be  refused  on  the 
ffround  that  the  crime  imputed  falls  under  different 
headings  or  classes  of  crime  in  the  English  and 
foreign  systems  of  criminal  law,  or  in  the  English 
and  foreign  versions  of  the  Extradition  Treaty. 

The  extradition  was  demanded  of  a  Froich  subject 
on  a  charge  of  ''faux,"  the  ordinary  English 
equivalent  of  which  is  *'  forgery."  He  was  com- 
mitted by  the  magistrate  upon  evidmce  showing 
that  he  had  committed  acts  constituting  the  offence 
of  "  faux  en  6criture  de  commerce  "  under  article 
147  of  the  Code  F6nal,  and  covered  by  head  2 
(French  version)  of  article  3  of  the  Extradition 
Treaty  with  France,  and  also  constituting  an 
offence  (not  amounting  to  forgery  in  English  law^ 
under  section  83  of  the  Li^seny  Act,  1861,  ana 
section  1  of  the  Falsification  of  Accounts  Act, 
1875,  and  covered  by  head  18  (English  version)  of 
article  3  of  the  Extradition  Treaty. 

Held,  that  the  committal  order  was  rightly 
made. — ArUm,  In  re  (No.  2),  Q.B.D.,  351. 

2.  Delivery  up  of  British  eubject — Treaty  with 
Bdgitmy— Extradition  Act,  1870  (33  &  34  Vict.  c.  52), 
M.  2,  6.— -In  1876  a  Treaty  was  signed  between 
England  and  Belgium  for  the  mutual  surrender  of 
fugitive  criminals,  and  by  an  Order  in  Goundl  the 
Extradition  Act,  1870,  was  made  to  apply  to  ^is 
Treaty.  In  1887,  by  a  declaration  between  the  two 
countries,  it  was  provided  that  « in  no  case,  nor  on 
any  consideration  whatever,  shall  the  high  con- 
tracting parties  be  bound  to  surrender  their  own 
subjects." 

Held,  that  while  the  contracting  parties  are  not 
bound,  they  may  under  this  Treaty  surrender  their 
own  subjects;  and  that  therefore  the  British 
Government  had  a  discretion  to  surrender  a  fugitive 
criminal  in  this  country,  notwithstanding  the  fact 
that  he  was  a  British  subject. — Qalwey^  Be,  Q.B.D., 
313. 

3.  Bequisition  by  foreign  Qovemment — "  Offence  of 
a  political  character  " — ^Bon^  fides  of  foreign  Oovem- 
merU—Juriediction  of  court — Extradition  Act,  1870 
(33  &  34  Vict.  c.  52),  s.  3.— Upon  an  application  by 
the  accused  for  a  writ  of  Jidbeaa  corpus,  the  court 
has  no  jurisdiction  to  entertain  or  deal  with  the 
question  whether  the  foreign  Gbvemment  in 
demanding  the  surrender  was  acting  in  good  faith 
and  in  the  interests  of  justice. — Arton,  Ex  parte, 
(No.  1),  Q.B.D.,  238. 

FACTOBS  ACTS.— See  Salb  of  Qooj>b,  1,  2. 

FACTOEY:— 

Cleaning  of  machinery — Child  cleaning  fixed  part 
of  machine  in  motion — Factory  and  WorkaTum  Act, 
1878  (41  Vict,  c  16),  a.  9.— A  child  is  not  allowed, 
under  section  9  of  the  Factory  and  Workshop  Act, 
1878,  to  clean  any  part  of  a  machine  in  a  factory— 
whether  such  part  be  fixed  or  in  motion — while  the 
machine  itself  is  in  motion  by  the  aid  of  steam, 
water,  or  other  mechanical  power. — Pearson  v. 
Belgian  Mills  Co.,  Q.B.D.,  334. 

FINANCE  ACrr.— See  Inlaitd  Bevenite,  4-6. 

FISHERY:— 

1.  Fisheries  Committee— Expenses  of—Appointment 
of  fishery  officer — "  Bestrictions  or  conditions  as  to 
expenditure  '*— Fisheries  Act,  1888  (51  &  62  Vict.  c. 
54),  0.  6  (1).— Section  6  (1)  of  the  Fisheries  Act, 


1888,  provides  that  the  committee  of  a  fishery 
district  created  under  that  Act,  "subject  to  any 
restrictions  or  conditions  as  to  expenditure"  made 
by  the  council  or  oounoUs  by  whom  they  are 
appointed,  may  appoint  fishery  officers. 

Meld,  thattiie  section  refers  to  restrictions  and 
conditions  in  existence  at  the  time  of  the  appoint- 
ment, and  that  a  ooundl  is  not  exempt  from 
contributing  to  the  expenses  of  such  an  appoint- 
ment, under  section  10  of  the  Act,  for  the  reason 
that  they  disapproved  of  the  expenditure  subse- 
quently to  the  appointment.  —  Beg.  v.  Plymouth 
(Mayor  of),  Q.B.D.,  620. 

2.  Salmon  fishery  —  Boundary — Crown,  prim& 
fade  claim — Practice. — ^Where  in  a  pending  cause  it 
appears  that  the  Crown  has  a  primd  facie  daim  to 
salmon  fishings  in  dispute,  the  court  ought  to 
direct  intimation  to  be  given  to  ttie  Crown  author- 
ities, and  stay  proceedings  pending  the  decision  of 
the  Crown  as  to  whether  it  will  interfeie. — Ogston 
V.  Stewart,  P.O. 

FOOD  and  DEUCES  ACTS.— See  Adultkratio»,  1, 
4-8 ;  JusnoBS,  3. 

FBAUDS,  STATUTES  of :— 

Interest  in  land — Landlord  and  .tenant — Parol 
agreement  for  non-continuous  letting  and  hiring  of 
land — Entry  on  land  for  purposes  of  occupation  after 
agreement — Exclusive  possession  during  occupation — 
Statute  of  Frauds  (29  Car  2,  c.  3),  s.  4.— Defendant 
verbally  agreed  with  plaintiff  to  hire  a  field  for 
three  consecutive  bank  holidays,  and  to  pay  for  the 
use  of  it  the  total  sum  of  £45,  which  sum  was  to 
be  paid  by  three  equal  payments  on  the  days  in 
question.  Def  endsmt  occupied  the  field  on  the  first 
of  the  three  bank  holidays  only,  and  paid  the  instal- 
ment on  account,  but  refused  subsequently  to  pay 
the  balance  of  the  £45,  and  by  way  of  defence  to 
an  action  by  the  plaintiff,  pleaded  that  under 
section  4  of  the  Statute  of  Frauds  Uie  agreement 
was  void. 

Held,  that  section  4  of  the  Statute  of  Frauds 
was  no  defence,  because  upon  the  evidence  it 
appeared  that  the  parol  agreement  was  a  single 
letting  (although  the  period  for  the  ag^reed  letting 
was  not  continuous)  at  a  single  rent ;  and  there 
had  been  an  entry  by  the  defendant  on  the  land 
after  the  agreement  for  the  purposes  of  occupation, 
and  a  payment  of  rent  on  account  of  entry. — Small- 
wood  V.  Sheppards,  Q.B.D.  44., 

See  also  Fbaotiob,  41 ;    Spboifio  Pebfobic- 

AVOE,  1. 

FRIENDLY  SOCIETY:— 

Dissolution— Infant  members— Instrument  of  diS" 
solution  signed  by  fathers  and  guardians— Consent  of 
governing  committee — Action  by  trustees — Friendly 
Societies  Act,  1855  (18  &  19  Vict.  c.  63),  ss.  9,  13,  15, 
21,  25,  21— Friendly  Societies  Act,  1875  (38  &  39 
Vict,  c  60),  ss.  6,  9,  13,  15,  21,  25.— A  friendly 
society  consisting  entirely  of  members  between  the 
ages  of  six  and  eighteen,  and  formed  undeat  the 
^endly  Societies  Act,  1855,  as  a  juvenile  branch 
of  a  parent  lodge,  the  government  thereof  being 
placed  in  the  hands  of  a  committee  appointed  by 
the  parent  lodge,  was  hdd  precluded  from  dis- 
solving itself  under  section  13  of  the  Act  of  1855, 
or  section  25  of  the  Act  of  1875,  without 
the  consent  of  that  committee. — Budd  v.  James,  o.A. 

GAMES:— 

Prescription — Claim  for  inhabitants  of  adjoining 
parishes. — The  inhabitants  of  more  than  one  parish 
cannot  daim  by  custom  a  right  of  recreation  on 
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land  ntnate  in  one  of  the  parishes* — Edivarda  y. 
Jenkins t  OH.D.  KSKKWIOH,  J.,  407. 
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GAMING:— 

1.  Bettinff — Illegal  BeUing — Unlawful  user  of  a 
place  for  the  purpose  of  hettinff — "  Flaee  " — BeUing 
Houses  Ad,  1863  (16  &  17  Vid.  c.  119),  s.  3.— The 
respondent,  who  was  a  bookmaker,  was  on  several 
oonsecutive  days  standing  on  or  near  the  same  spot 
between  two  stays  which  supported  a  hoarding 
erected  on  a  piece  of  vacant  ground,  and  was  there 
making  bets  on  horse-races  with  persons  who  came 
to  him  for  the  pnrpose.  The  vacant  ground  was 
not  droumscribea  otnerwise  than  by  the  hoarding 
which  partially  surrounded  it. 

Held,  that  me  ground  between  the  stays  of  the 
hoarding  was  a  '* place"  within  the  meaning  of 
section  3  of  the  Bettiog  Houses  Act,  1853,  and 
that  the  respondent  was  guilty  of  the  offence  under 
that  section  of  using  a  place  for  the  purpose  of 
betting  with  persons  resorting  thereto. 

Doggett  v.  Cattems,  13  W.  B.  390,  and  Whitehurst 
V.  Fineher,  17  Cox  C.  O.  70,  distinguished.— ZwWeZZ 
V.  Lofthouse,  Q.B.D.,  349. 

2.  PartTiership-^Adion  for  account — Bookmaker ^s 
business — Place  used  for  betting — Betting  Ad,  1863 
(16  &  17  Vid.  c.  119),  s,  3.— In  an  action  by  a  turf 
commission  agent  or  bookmaker  against  his  part* 
ner,  who  was  the  active  partner  and  transaotea  the 
business  at  race  meetings,  for  an  account  of  the 
profits  of  the  business. 

Held,  that,  inasmuch  as  the  conduct  of  a  book- 
maker's business  did  not  necessarily  involve  any 
violation  of  the  provisions  of  the  Betting  Act,  1863, 
and  it  appeared  that  the  plaintiff  contemplated  that 
the  busmess  would  be  carried  on  in  conformity 
with  the  rules  of  Tattersall's  enclosure  at  meetings, 
and  not  in  such  a  manner  as  to  come  within  the 
prohibition  of  the  statute,  the  plaintiff  was  entitled 
to  rdief  at  the  hands  of  the  court,  and  the  order 
must  ffo  for  an  account,  notwithstanding  that  the 
defen£nt  might  have  acted  illegally  at  meetings. 

Construction  of  the  word  **  place  "  in  the  Betting 
Act,   1863,  considered. — Thv)aites   v.   Coulthwaite, 

GH.D.  OHITTY,  J.,  296. 

3.  Stock  ExcJiang&^Transadions  in  stocks  and 
shares — Deposit  of  securities  as  cover — BigM  to  recover 
securiUes^Qaming  Ad,  1846  (8  &  9  Vid.  c.  109),  s. 
18. — On  certain  written  terms,  which  amounted  to 
speculation  in  differences,  S.  opened  an  account  and 
^posited  with  the  appellants,  who  were  outside 
brokers,  certain  securities  as  cover  for  any  balance 
which  might  be  found  due  to  them.  The  result  was 
a  loss  to  S.  above  the  value  of  the  securities.  In 
an  action  by  S.  to  recover  his  securities  the  jury 
found  on  what  was  considered  sufficient  evidence 
that  the  transactions  between  the  parties  were 
gamiuR  transactions. 

Held,  that  the  deposit  was  not  made  <'  to  bide 
the  event"  of  a  wager,  but  as  security  against  a 
debt  which  might  arise  from  a  gambling  trans- 
action, and  therefore  not  within  the  18th  section  of 
the  Gaming  Act,  1846  (8  &  9  Vict.  c.  109),  and 
consequentiy  the  securities  might  be  recov^^ad. — 
Universal  Stock  Exchange  v.  Strachan^  H.L.,  497. 

4.  Stocks  and  shares — Payment  of  differences  — 
Money  deposited  as  cover — Repudiation  of  aaming 
contract— BeUing  Ad,  1846  (8  &  9  Vid.  c.  109),  s.  18. 
— ^^e  plaintiff  deposited  with  the  defendant  a  sum 
of  money  as  cover  in  respect  of  certain  gaining 
transactions  in  stocks  and  snares  entered  into  with 
the  defendant.  Before  the  plaintiff  gave  notice 
that  he  repudiated  the   gaming  contracts,  the 


deposit  had  been  absorbed  by  the  winnings  of  the 
defendant. 

Held,  that,  having  regard  to  the  proviaicms  of 
section  18  of  the  Betting  Act,  1846,  the  money 
could  not  be  recoveref— i8*ra<jAai»  v.  Universal 
Stock  Exchange  Co.,  O.A.,  90 

GAS:— 

1.  Supply^Arrears  of  rates — Company — Beoeiver 
and  manager  —  WMher  tenants  of  eompany  —  Oas 
Works  Ad,  1847  (c  16),  «.  16— Ga«  Works  Ad,  1871 
(c  41),  s,  11.  — A  gas  company  supplied  the  mill 
of  a  milling  compuiy  with  gas.  A  reodver  and 
manager  of  the  muling  company  was  appointed  by 
debenture-holders,  and  he  entenred  into  possession 
of  the  mill  and  continued  the  business.  At  that 
time  there  was  a  sum  due  to  the  gas  company  for 
arrears  of  gas  rates  during  the  nulling  company's 
occupation. 

Held,  that  the  receiver  and  manage  was  merely 
custodian  of  the  milling  company's  property,  and 
not  an  incoming  tenant  of,  or  a  purchaser  from, 
the  milling  company ;  and  that  the  gas  company 
was  entit^  to  renise  to  continue  to  supply  gas 
unless  the  arrears  were  paid. 

Smith,  Be,  Mason,  Ex  parte  [1893],  1  Q.  B. 
approved. — Paterson  v.  Oas,  LigJU,  and  Coke  Co., 
O.A. 

2.  S%»pply  of  gas — Breach  of  statutory  duty — 
Bemedy — Bight  of  action — Oasworks  Clauses  Ad, 
1871  (34  &  36  Vid.  c.  41),  ss.  11,  12,  36.— Where  a 
gas  company  to  whom  the  provisions  of  the  Gas- 
works Clauses  Act,  1871,  apply  cause  damage  to  a 
consumer  ^  reason  of  their  failure  to  supply  to 
him  gas  sumcient  in  quantity  and  quality  to  satisfy 
the  requirements  of  tiie  Act,  an  action  will  not  He 
by  the  consumer  against  the  company  in  respect  of 
such  damage.  The  only  ranedy  for  breach  of  the 
statutory  obli^tion  of  the  company  is  by  proceed- 
ing for  penalties  under  section  36  of  the  Act — Clegg, 
Parkinson,  &  Co.  v.  Earby  Qas  Co.,  Q.B.D.,  606. 

See  also  NEGuasNOE,  1. 
GAYELKCND.— See  Verdob  Ain>  Pubchassr,  6. 
GIFT.— See  Solicitob,  14. 
GOODWILL.  —  See  Inland  Eevkntje,  26;  Pabt- 

NSB8HIP,  3,  4. 

GBAIN:— 

Metage  on  Grain  (Port  of  London)  Ad,  1872  ^35  d: 
36  Vid.  cap.  c.)^Con8trudion — OrcUn  brought  fa 
**for  sale.**— The  Metage  on  Grain  (Port  of  London) 
Act,  1872,  imposes  a  duty  upon  <*  all  grain  brought 
into  tiie  port  of  London  for  sale." 

Hdd  (affirming  the  judgment  of  the  Court  of 
Appeal,  ante,  p.  66)  that  the  duty  was  only  payable 
upon  grain  imported  for  sale  as  grain,  and  that 
grain,  which  was  imported  in  order  to  be  manu- 
factured before  sale  into  a  substance  which  ooold 
not  be  described  as  "  grain,"  was  not  liable  to  dnty. 
— Cotton  V.  Vogan,  H.L. 

GHABANTEE— See  Bankbttptot,  23;  Contract,  1 ; 
PBACnOE,  17. 

HABEAS  COBPUS.—Bee  Extradition.  3. 

HEIRLOOMS:- 

Will  —  Adual  possession  —  OhatteU  bequeathed  w 
truU  for  person  for  time  being  entitled  to  **  adual 
possession  '^  of  real  e8to<e.— Where  real  estate  was 
limited  to  a  person  for  life  and  to  his  son  in  tail, 
and  chattels  were  bequeathed  as  heirlooms  in  trust 
to  go  along  with  and  to  be  enjoyed  by  thepenon  far 
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the  time  being  entitled  to  "  aotoal  possession  "  of 
the  real  estate. 

Held,  that  the  tenant  in  tail,  who,  having 
preyiously  barred  the  entail,  died  daring  the  life- 
time of  the  tenant  for  life,  had  no  suoh  right  in  the 
heirlooms  annexed  to  tiie  hereditaments  as  to 
enable  him  to  transfer  them.  —  Angerstein  y. 
Angerstein,  oh.d.,  kkkbwiOH,  J.,  162. 

HEBIOT.^See  Oofyhoid. 

HIGHWAY.— See  Local  Goveeotcbnt,   7,   9-12; 
Railway,  3. 

HIRE  and  PUE0HA8B.— See  Sale  of  Goods,  1, 
2,  3. 

HUSBAND  and  WIFE.— See  Divoeob;  MiTOTim 
WoKAir,  9 ;  PRAOnCB,  12. 

INCOME  TAX.— See  Inland  Bxyxnub,  9-14 

INDUSTRIAL  SOCIETY:— 

Deceased  Member^a  proper^ — Intestacy — DUMhu* 
turn — Diacretumary  power— Indtutrial  and  Prcvident 
Societies  Act,  1893  (66  &  67  Vid.  c.  39),  a.  27.— The 
power  given  to  the  committee  of  an  industrial 
society  by  section  27  of  the  Industrial  and  Provident 
Societies  Act,  1893,  of  distributing  the  property  of 
a  member  who  has  died  intestate  to  the  next  of  kin 
without  letters  of  administration  is  a  discretionary 
power,  and  an  action  will  not  Ue  to  compel  the 
committee  to  exercise  their  discretion. — Eacritt  y. 
Todmorden  Co-operative  Society ,  Q.B.D.,  644. 

See  also  Bill  of  Sale,  3. 

INFANT:— 

1.  Maintenance  —  Income  —  Contingent  interest- 
Conveyancing  Act,  1881  (44  &  46  Vict,  c.  41)  a.  43.— 
Where  properijr  is  settied  on  trust  for  such  members 
of  a  class  as  shall  attain  twenty-one,  the  accumu- 
lated income  will  be  divisible  into  as  many  shares  as 
there  are  members  in  existence,  one  of  such  shares 
being  payable  to  each  adult,  and  one  of  such  shares 
being  applicable  under  the  Conveyancing  Act,  1881, 
s.  43,  for  the  maintenance  of  each  infant. 

The  fact  that  the  class  is  capable  of  increase  will 
make  no  difference. — Jeffery,  Be,  Arnold  v.  Burt, 

GH.D.,  N0B.TH,  J.,  61. 

2.  Bdigioua  educaUon'^Bighta  of  father — Atdka- 
tion  by  oourae  of  conduct. — ^Where  a  father  had 
acquiesced  in  his  two  daughters  being  educated  as 
IHrotestants  until  they  had  attained  the  ages  of 
fifteen  and  eleven  respectively,  the  court  refused 
the  father's  application  to  have  them  educated  as 
Boman  Catholics,  being  of  opinion  that  suou  a 
resumption  of  the  other's  authority  would  be 
oontnuy  to  the  interests  of  the  children. — Newton, 
Be,  aA.,  470. 

See  also  Banxbxtftoy,  6;  Divoboe,  26 ;  Faotoby ; 
Fbibndly  Sooibtt;  Tbustbb,  11;  Vendor  and 

PUBOHASXB,  6. 

INJUNCTION.— See  Copymght,  2,  6 ;  Diyoroe,  3, 
6;  Landlobd  and  Tenant,  11;  Masteb  and 
Servant,  2,  3;  Partnership,  4;  Patent,  6; 
PRAcrncB,  26,  26a,  26,  61;  Telegraph;  Trade 
Name,  1,  2;  Trade  Union. 

XNIiAND  BBVBNUE:— 

1.  Account  duty — Annuity  to  widow  of  deeeaaed 
partner  out  of  proceeda  of  buaineaa — Cuatoma  and 
Jfdand  Bevenue  Act,  1881  (44  Vict,  c,  12),  a,  38,  aub- 
section  2  (c) — Cuatoma  and  Inland  Bevenue  Act,  1889 
(52  Vict,  c  7),  a,  11.  Under  a  covenant  in  a 
contract  of  oo-partnery  the  widow  of  one  of  the 


two  partners  became  entitied,  on  the  death  of  her 
husband,  to  be  paid  an  annuity  by  the  surviving 
partner  out  of  the  profits  (if  any)  of  the  business — 
which,  however,  the  surviving  partner  was  not 
bound  to  carry  on. 

Held,  that  the  annuity  was  ''  property  "  which 
**  passed  "  to  the  widow  under  a  volunta^  settie- 
ment  within  the  meaning  of  section  38,  sub-section 
2  (c.)  of  the  Customs  and  Inland  Bevenue  Act,  1881, 
and  section  11  of  the  Act  of  1889,  and  was  there- 
fore chargeable  with  account  duty. — Attorney^ 
Oeneral  v.  Wendt,  Q.B.D. 

2.  Account  duty — Marriage  aetilement  of  widouH^ 
Children  by  former  marriage — Voluntary  diapoaition 
—Cuatoma  and  Inland  Bevenue  Act,  1881  (44  Vict.  e. 
12),  a,  38,  aub-aection  (a)  {o)— Cuatoma  and  Inland 
Bevenue  Act,  1889  (62  Vict,  c  7),  a,  11.— The  con- 
sideration of  marriage  extends  only  to  the  hus- 
band and  wife  and  the  children  of  tibat  marriage ; 
all  other  persons  are  volunteers  in  some  sense. 

In  a  marriage  settiement  made  by  a  widow  on 
her  second  marriage,  shares  belonging  to  her  were 
given  to  her  adult  sons  by  her  former  marriage, 
and  other  shares  belonging  to  her  were  assigned  to 
trustees  upon  trust  as  to  some,  for  the  Ixmefit  of 
other  children  of  the  widow  by  her  former  mar- 
riage, and  as  to  the  residue  upon  trust  in  the  erents 
that  happened,  but  subject  to  certain  life  interestSy 
to  all  her  children  by  her  former  marriage.  The 
settior  died  in  1890,  within  five  months  of  the  exe- 
cution of  the  settiement. 

Held  (reversing  the  decision  of  the  Queen's 
Bench  Division,  43  W.  B.  263),  that  the  children 
by  the  former  marriage  were  not  witbdn  the  mar^ 
riage  consideration,  out  were  volunteers ;  that, 
therefore,  the  Crown  was  entitied  to  account  du^ 
under  the  Customs  and  Inland  Bevenue  Acts,  1881 
and  1889,  as  upon  a  voluntary  diroosition  in 
respect  of  the  shares  taken  by  the  chilcten  of  the 
former  marriage. 

GaU  V.  GaU,  26  W.  B.  772,  6  Ch.  D.  144,  dis- 
tinguished.— Attorney-General  Y.  Jacoba-Smith,  o,A. 

3.  Account  duty — Voluntary  transfer — Customs 
and  Inland  Bevenue  Acta,  1881  (44  &  46  Vict.  c.  12), 
a.  38,  aub-aection  1,  2  (b) ;  1889  (62  &  63  Vict,  c  7), 
a.  11. — ^The  Customs  and  Inland  Bevenue  Act, 
1881,  s.  38,  sub-section  2  (&),  enacts  that  account 
stamp  duty  shall  be  paid  upon  any  property 
'*  ▼omntarily  '*  transferred  by  the  deceased  into  the 
joint  names  of  himself  and  another  person,  so  thaf 
the  beneficial  interest  in  such  property  accrues  b} 
survivorship  to  such  other  person. 

Held,  the  word  '*  voluntarily "  is  used  in  thik 
sub-section  in  its  ordinary  meaning  of  ''without 
compulsion'*  or  "  without  obligation,"  and  does  not 
mean  "without  consideration?' — Attorney-General 
y.Ellia,  Q.B.D.,  13. 

4.  Eatate  duty—SetOement  eatate  duty—Settled 
legcuiiea — Dutiea  paydble  out  of  reaiduary  estate — 
—Finance  Act,  1894  (67  &  68  Vict.  c.  30J,  aa.  1,  2, 4, 
6  (1)  (a),  6,  8,  9.— Testator,  who  died  after  tiie 
Finance  Act,  1894,  came  into  operation,  gave  a 
pecuniary  legacy  to  persons  by  way  of  successioui 
and  bequeathed  his  residuary  personal  estate  in 
shares,  some  of  which  were  given  absolutely  and 
others  to  persons  in  succession. 

Held,  thst  under  the  Finance  Act,  1894,  settie- 
ment estate  dutv  as  well  as  estate  duty  in  respect  of 
both  classes  of  the  settied  legacies  should  be  borne 
by,  and  was  payable  by  the  executors  out  of,  tiie 
g^eral  residuary  estate. — Webber,  Be,  Chribble  v. 
Webber,  oh.d.  north,  J.,  489. 

6.  Estate  Duty — Settlemeni~-Power  of  appointment 
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— Apwdntment  of  specific  'portion  to  on&—IU$idue  of 
settled  fund  appointed  to  others — Apportionment  of 
duty^Fincmce  Act,  1894  (67  &  68  Vict.  c.  30),  a.  6, 
auh'Section  (4);  «.  8,  auh-eectum  (4);  s,  14,  sub- 
section  (1). — By  a  setUement  of  1841  a  fond  was 
directed  to  be  laid  out  in  the  purchase  of  luids  to 
be  held  on  trust  for  A.  for  life,  with  remainder  as 

B.  should  by  will  appoint.  B.  died  in  1886  in  A.*8 
lifetime,  having  by  will  directed  the  reoonyersion 
into  money  of  the  trust  premises,  and  appointed  a 
specific  amount  part  thereof  to  G.  absolutely,  and 
the  residue  to  others.  The  life  tenant  A.  died  after 
the  Finance  Act,  1894,  came  into  operation.  The 
fund  had  never  been  invested  in  tiie  purchase  of 
land. 

Held,  (1)  that  the  fund  must  be  treated  as  land ; 
(2)  that  it  was  *'  property  which  passed  '*  on  the 
death  of  A.,  and  was  therefore  liable  to  estate  duty 
under  section  1  of  the  Finance  Act ;  (3)  that  the 
amount  appointed  to  C.  was  a  **  sum  charp^  on 
the  property"  within  the  meaning  of  section  14, 
sub-section  (1} ;  and  ^4)  that  the  estate  duty  on  the 
whole  appointed  fund  uiould  be  borne  rateably  by 

C.  and  the  appointees  of  the  rest  of  the  fund. — 
Or  ford  ((7oMntefl«),  B»,  Cartwright  v.  Dd  Baho, 
GH.D,  NOBTH,  J.,  383. 

6.  Estate  duty — Voluntary  covenant  to  pay  money 
on  death  of  covenantor  —  Liability  of  estate  of 
covenantor^Finance  Act,  1894  (67  &  68  Vict,  c  30), 
ss.  1,  2,  6,  7,  8,  9.— A  testator  who  died  after  the 
Finance  Act,  1894,  came  into  operation  had 
covenanted  to  pay,  within  six  months  of  his  decease, 
a  sum  of  money  to  the  trustees  of  his  son's  marriage 
settlement. 

Held,  that  under  the  Finance  Act,  1894,  estate 
dutv  was  payable  upon  the  sum  covenanted  to  be 
paid,  and  that  such  duty  should  be  borne,  not  by 
the  covenantees,  but  by  the  testator's  residuaiy 
estate ;  for  the  covenant,  although  a  debt  for  aU 
other  purposes,  was  not  a  debt  wmch,  under  section 
7  of  the  Finance  Act,  could  be  deducted  in  ascer- 
taining the  estate  duty;  and  the  covenantees 
being  creditors  were  not  persons  taking  under  the 
will  within  the  meaning  of  section  9.^Gray  v. 
Gray,  OH.D.  NO&TH,  J.,  406 

7.  Excise — Dog  taah-SJiepherds*  dog$— Certificate 
of  exemption  —  Justices  —  Jurisdiction —  Offence  of 
trifiing  nature — 30  &  31  Vict.  c.  6,  s,  S— Customs 
and  Inland  Eevenue  Act,  1878  (41  Vict,  c  16).  s.  22 
—  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c. 
49),  s.  16.--Justices  have  no  jurisdiction  to  review 
the  deoLBion  of  the  Commissioners  of  Inland 
Eevenue  refusing  to  grant  a  certificate  of  exemp- 
tion from  the  dog  tax  under  section  22  of  the  Cus- 
toms and  Inland  Bevenue  Act,  1878.  Thev  can- 
not refuse  to  convict  the  owner  of  a  dog  who  has 
neither  a  licence  nor  a  certificate  of  exemption  on 
the  ground  that  he  is  in  their  opinion  entitled  to 
such  a  certificate,  and  that  his  offence  is  therefore 
of  a  trifiing  nature  within  the  meaning  of  section 
16  of  the  Summary  Jurisdiction  Act,  1879. — Phillips 
Y.  Evans,  Q.B.D.,  429. 

8.  Excise — Licence  to  deal  in  plate^SoHcUing 
orders^ Secretary  of  waich  dub — Inland  Bevenue  Ad, 
1867  (30  &  31  fid.  c  90),  m.  1,  3,  17.— The  respon- 
dent was  a  telegraph  derk  and  the  secretary  of  a 
watch  dub  formed  in  a  provincial  town  by  a 
London  watchmaker  who  held  an  excise  licence  for 
dealing  in  plate.  The  respondent  collected  sub- 
scriptions from  the  membm  of  the  dub,  and  at 
intervals  conducted  a  ballot,  the  winner  in  which 
was  entitled  to  sdect  a  watcli  or  other  artide  sup- 
plied by  the  watchmaker.  The  respondent  there- 
upon informed  the  watchmaker  as  to  the  artide 


chosen,  and  the  artide  was  forwarded  by  the 
watchmakjar  to  the  respondent,  who  handed  it  to 
the  member  in  question.  The  respondent  was  paid 
a  commission  by  the  watchmaker.  The  respondent 
had  no  excise  licence  to  deal  in  {date. 

Hdd,  that  the  respondent  was  a  person  soliciting, 
taking,  or  receiving  orders  within  the  meaning  of 
section  17  of  the  Inland  Revenue  Act,  1867,  and 
was  not  within  the  exemption  as  to  bond  fide 
travellers  in  that  section,  and  was  therefore  li^le 
to  a  penalty.— KiUick  v.  Oraham ;  Lintem  v.  Bur- 
cheU,  Q.B.D.,  669. 

9.  Income  tax — County  council— Interest  arising  on 
loans— Deductions—16  &  17  Vid.  c  34,  Schedule  D. 
— ^The  London  County  Coundl*  under  the  powers 
and  provisions  of  various  Ad»  of  Parliament, 
borrowed  large  sums  of  money  for  their  own  pur- 
poses and  for  the  purpose  of  lending  sums  of  money 
to  various  local  bodies.  Upon  these  borrowed 
sums  they  paid  interest,  income  tax  being  deducted 
by  the  Bimk  of  England  and  paid  over  to  the 
Inland  Bevenue,  and  upon  the  sums  they  lent  they 
received  interest.  In  1894  they  were  werved  with  a 
notice  of  assessment  under  Schedule  D  of  the 
Income  Tax  Act  (16  &  17  Vict  c  34)  in  respect  of 
a  sum  of  £362,021,  being  interest  received  by  them 
in  the  year  ending  Mimh,  1893,  in  full  without 
deduction  of  income  tax,  upon  loans  advanced  by 
them. 

Hdd,  that  the  London  County  Council  were 
properly  so  assessed.  The  interest  they  received 
was  part  of  their  funds  and  part  of  the  corpus  of 
the  property  whidi  they  enjoyed,  and  they  ought  to 
pay  mcome  tax  on  it. 

The  London  County  Council  could  not  be  treated 
as  a  trading  concern  so  as  to  bring  the  money  they 
borrowed,  on  the  one  side,  and  the  money  they 
lent,  on  the  otiier  side,  into  an  account. — London 
County  Council  v.  Orove,  Q.B.D.,  699. 

10.  Income  tax — Deductions — Money  laid  out  or 
expended  for  the  purposes  of  trade — Money  paid  to  am, 
employee  in  compensation  for  his  dismissed — Income 
Tax  Ad,  1842  (6  &  6  Vid.  c.  36),  s.  100,  Schedule.— 
By  the  terms  of  an  agreement  for  the  purchase  by 
the  appellant  company  of  the  business  of  another 
insurance  company,  the  appdlant  oon^anv  agreed 
to  take  into  their  service  tne  manager  of  the  other 
companv  at  a  salary  of  £4,000  a  year,  or,  in  the 
event  of  their  decting  not  to  retain  him,  to  pay  him 
a  lump  sum  in  commutaticm  of  hb  salary,  the 
manager  undertaUng  not  to  enter  the  service  of 
any  other  insurance  company.  Shortly  after  tiie 
tnmsf erence  took  place,  the  appellant  oompai^ 
dected  not  to  retain  the  manager,  and  paid  him  a 
lun^  sum. 

Held,  that  the  sum  so  paid  could  not  be  pn^perly 
deducted  from  the  gross  profits  of  the  bnnaees  ol 
the  appellant  company  for  the  purpose  of  asoer- 
taining  the  amount  on  whidi  mcome  tax  was 
payable,  seeing  that  it  was  not  money  *<  wholly  and 
exdusivdy  laia  out  or  expended  for  the  puipoees 
of  "  the  business. — Watson  v.  Boyal  Insurance  Co., 
O.A.,  89. 

11.  Income  tax — Deductions — Money  whoUy  laid 
out  for  purposes  of  trade — Colliery  company — Qmtri' 
bidions  to  Ooaioumers'  Association — Income  Tax  Ad, 
1842  (6  &  6  Vid.  c  36),  s.  100,  Schedule  D,  rtda 
applying  to  thefird  and  second  cases,  rule  1. — ^Tbs 
owners  of  a  colliery  were  members  of  a  coalownen* 
association,  and  paid  to  the  funds  of  that  asMcia- 
tion  certain  sums  of  money  in  return  for  which 
the  association  indemnified  them  against  losses  in 
case  of  strikes.  In  returning  the  amount  of  their 
profits  for  the  purposes  of  the  Income  Tax  Act,  tks 
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colliery  owners  daimed  to  deduct  the  yearly  average 
of  the  excess  of  their  contributions  over  the  amounts 
leceiyed  as  indemnities. 

Held,  that  the  deductions  claimed  could  not  be 
aUowed,  as  the  subscriptions  paid  to  the  association 
were  not  '*  money  wholly  and  exclusively  laid  out 
or  expended  for  the  purposes  of"  the  trade  carried 
on  by  the  colliery  owners,  within  the  meaning  of 
the  first  of  the  rules  appl^ng  to  both  the  first  and 
second  cases  in  Sched^  D,  section  1,  of  5  &  6  Vict 
c.  Z6.—Rhymney  Iron  Co.  v.  Fowler^  Q.B.D,  661. 

12.  Income  tax— Foreign  trade— Agents  in  United 
Kingdoffn— Agent  "  having  the  receipt  of  profits  or 
gains  "—Assessment  of  agent  in  name  of  principal 
resident  abroad— Income  Tax  Act,  1842  (6  &  6  Vict, 
c  35),  M.  41  and  44— Jnaww  Tax  Act,  1863  (16  & 
17  Vict,  c  34),  s.  2,  Schedule  D.—A.  foreign  wine 
merchant  carrying  on  business  at  T^^o^wti  employed 
agents  in  this  country  to  canvass  for  orders  to  be 
forwarded  to  him  for  execution  if  he  thought  fit. 
Upon  acceptance  of  the  order  the  principal  invoiced 
the  goods  m  his  name  to  the  customer  and  delivered 
them  on  board  at  Bheims  at  the  expense  and  risk 
of  the  customer.  The  amounts  due  were  usually 
forwarded  direct  by  the  customer  to  the  principal, 
but  in  some  cases  received  by  the  agents. 

Hdd  (Lord  Morris  dissenting),  Uiat  the  foreign 
TOinomal  did  not  exercise  a  trade  in  the  United 
Kingdom  within  the  meaning  of  the  Income  Tax 
Acts,  1842  and  1863. 

Semhle,  that  in  section  41  of  the  Income  Tax  Act, 
1842,  the  words  '<  having  the  reoeipt  of  any  profits 
or  gains"  should  be  read  so  as  to  apply  to  the 
words  **  factor"  and  ''agent"  as  well  as  the  word 
"  receiver." 

Decision  of  the  Court  of  Appeal,  43,  W.  B.  184, 
£1896]  1  Q.  B.  71,  reversed.— Gfro%cr  v.  Gough, 
H.L.,  661. 

13.  Income  tax — Interest  on  foreign  investments  of 
English  company — Profits  invests  abroad— Schedule 
DofbA  6  VUst.  c.  36,  «.  100. — ^An  insurance  com- 
pany, having  its  head  offices  at  Norwich,  carried 
on  business  abroad  by  means  of  branches  in  New 
York,  New  Zealand,  and  elsewhere.  In  order  to 
do  so,  it  became  necessary  to  have  capital  invested 
abroad,  and  from  time  to  add  to  these  forei^ 
investments  as  the  business  of  the  company  in- 
creased. For  this  purpose  the  interest  accruing 
from  these  investments  was  set  aside  and  invested 
abroad,  and,  although  shown  in  the  credit  account 
of  the  annual  balance-sheet  of  &e  companv  issued 
from  the  head  office  in  England  as  profits,  was 
never  specifically  remitted  to  or  received  in  the 
United  Kingdom. 

Held,  thattheseinvestments  abroad  were  necessary 
for  the  profitable  carrying  on  abroad  of  the  com- 
pany's business,  and  that  the  interest  arising  from 
such  investments  was  taxable  as  profits. — Norwich 
Union  Fire  Insurance  Co.  v.  Magee,  Q.B.D.,  384. 

14.  Income  tax — Profits  and  gains  of  English 
company  owning  railway  abroad— Control  in  England 
— ProJUs  received  in  England — Income  Tax  Acts,  1842 
(5  &  6  Vict.  e.  36),  s.  100,  Schedule  A  cases  1,  6; 
1853  (16  &  17  Vict,  c  34),  s.  2,  Schedule  D.—An 
TSnglish  company,  with  a  registered  office  in  Lon- 
don, was  incorporated  for  the  purpose  of  making 
and  working  a  railway  in  Brazil.  The  directors 
resided  in  England,  and  controlled  at  the  London 
office  the  whole  conduct  and  management  of  the 
oompany,  but  the  profits  were  earned  in  BraziL 

field,  that  the  company  did  not  carry  on  its 
business  exclusively  out  of  the  United  ^ngdom, 
and  was  therefore  assessable  to  the  income  tax 


under  case  1,  Schedule  D — ^vis.,  on  the  full  amount 
of  their  net  profits  and  gains. 

Decision  of  the  Court  of  Appeal,  43  W.  B.  339, 
[1896]  1  Q.  B.  680,  affirmed.— iSdn  Paulo  Bailway 
Co.  V.  Carter,  H.L,.  336. 

^,16.  Inhabited  house  duty — Exemption — **  Charity 
school  "—48  Qeo.  3,  c.  66,  Schedule  B,  case  4—14  & 
16  Vict.  c.  36,  a.  2.— By  48  Geo.  3,  c  66,  Schedule 
B  (repealed  by  4  &  6  Will.  4,  c.  19,  but  re-enacted 
by  14  &  16  Vict.  c.  36^,  "any  hospital,  charity 
sdiool,  or  house  purovidea  for  the  reception  or  relief 
of  poor  persons  "  is  exempted  from  inhabited  house 
duty. 

An  institution  is  a  charity  school  within  the 
schedule  if  its  primary  object  is  the  education  of 
those  who  cannot  afiEord  to  educate  themselves. 

A  college  was  founded  with  the  object  of  enabling 
women  to  continue  their  education  after  leaving 
sdiool  with  all  the  advantages  of  a  collegiate  life. 
The  coUeffe  was  maintained  partly  by  endowment 
and  parUy  by  students'  fees,  but  the  fees  alone 
would  not  have  been  sufficient  to  carry  on  the 
college  in  the  manner  directed  by  the  deed  of 
trust 

Held,  that  the  college  was  not  a  charity  school, 
and  the  exemption  from  inhabited  house  dut^  con- 
tained in  48  G^.  3,  c.  66,  Schedule  B,  did  not 
apply  to  it. — Sonthwdt  v.  Royal  OoUege,  Hotloway, 
Q.B.D.,  316. 

16.  Inhabited  house  duty — Public  school — Head 
master's  house — School  buildings — Chapel,  library, 
d:c — Mode  of  assessment — 43  Geo.  3,  c.  66,  Schedule 
B—U  &  16  Vict.  c.  36.— In  the  Clifton  College  case 
an  assessment  was  made  of  £1,978  upon  the  college 
in  respect  of  inhabited  house  duty.  The  buildings 
assessed  comprised  the  school  itself,  the  head 
master's  house,  the  chapel,   library,  sanatorium^ 

gmnasium,  racquet  courts,  fives  courts,  swimming 
ths,  carpenters  shops,  museum,  garden,  and 
playgrouna,  all  of  which  were  within  one  boundary. 
The  head  master  held  his  house  under  a  lease  sud- 
jeot  to  lus  continuing  to  hold  that  post;  he  resided 
there  himself,  togetl^r  with  sixty-seven  boarders ; 
he  paid  no  rent.  With  the  exception  of  the 
sanatorium,  no  one  slept  in  any  of  the  other 
bmldings. 

Held,  that  the  head  master  was  the  occupier  of 
his  dweUing-house,  and  was  taxable  in  respect  of 
such  occupation  with  inhabited  house  duty.  He 
did  not,  however,  in  any  sense  occupy  the  various 
other  bnildinffs;  there  was  nothing  to  show  that 
they  belonged  to  or  were  occupied  with  his  dwel- 
ling-house, and  they  could  not  be  Uiemselves 
treated  as  dwelling-houses* 

In  the  Charterhouse  case  an  assessment  of  £3,000 
for  inhabited  house  duty  was  made  upon  the  govern- 
ing body  of  the  school.  The  buildings  assessed 
were  the  head  master's  house  (Uie  head  master  was 
bound  by  the  school  statutes  to  reside  in  the  house, 
he  paid  no  rent^  and  took  in  sixty  boys  as  boarders), 
two  assistant  masters'  houses  (these  masters  paid 
rent  and  took  in  boys  as  boarders),  the  chapel,  hall» 
library,  classrooms,  laundry,  science  rooms,  museum 
and  theatre,  carpenter's  shop,  drawing  school, 
sanatoriums,  swimming  baths,  racquet  courts, 
lodges,  and  other  buildings. 

Held,  that  the  head  master  and  assistant  masters 
ought  to  be  treated  as  the  occupiers  of  their  houses 
re^ectively.  They  occupied  the  houses  for  their 
own  profit,  and  not  merely  as  representatives  of  the 
soho<&  or  the  governors,  and  they  were  therefore 
assessable  to  the  inhabited  house  duty.  The 
governing  body  were  not  assessable  for  thB  other 
premises,  as,  with  the  exception  of  the  sanatoriums^ 
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they  were  not  inhabited  dwelling-houBes  taken  by 
themselyes. — Cl^ton  College  v,  Thompeon  ;  Charter' 
hfmee  School  y.  Uayler,  Q.B.D.,  410. 

17.  Inhabited  houee  duty  —  TenemenU  —  Lessee 
dividing  premises  into  a  dwelling-house  and  a  shop 
respectivdy — I^essee  retaining  the  shop  and  suh-letHi^f 
the  dwtUing-house — Assessment  made  on  the  whole  of 
the  premises—House  Tax  Ad,  1803,  s.  10—48  Geo.  3, 
c.  56,  Schedule  B,  rr.  3,  6,  14— Zand  Tax  Ad,  1861 
—Customs  and  Inland  Eevenue  Ad,  1878  (41  A  42 
Vid.  c.  16),  «.  13  (1)  and  (2). — ^A  trading  company 
became  the  lessees  of  a  house,  which  the^  had 
divided,  before  taking  possession,  into  two  distinct 
and  separate  tenements.  The  lower  tenement  they 
retained  themselyes,  bat  used  it  solely  as  a  shop  for 
the  purposes  of  their  trade,  the  upper  tenement 
they  let  for  residential  occupation  to  a  tenant,  who 
was  not  a  servant  of  the  company. 

The  whole  of  the  premises  having  been  assessed 
to  inhabited  house  duty : — 

Held,  that  the  assessment  was  riffht,  as  the 
exemption  conferred  by  section  13  of  the  Inland 
Bevenue  Act,  1878,  in  respect  of  business  premises, 
was  intended  to  extend  only  to  the  case  of  a 
person  who  let  the  whole  of  a  house  in  separate 
tenements,  and  did  not  apply  where  the  landlord  or 
lessee  retained  the  occupation  of  part  of  the 
premises  for  the  purposes  of  his  own  business  or 
trade. — Hoddinott  v.  Home  and  Colonial  Stores, 
Q.B.D.,  286. 

18.  Legacy  duty — Annuity — Accumutations — Term 
of  years  to  secure — Annuitant  tenant  for  life  sulj^'ed 
to  term— Legacy  Duty  Ad,  1846  (8  <&  9  Vid.  c.  76), 
s.  4. — A,  testator  devised  estates  to  trustees  for  a 
term  of  600  years  upon  certain  trusts,  and  subject 
thereto  to  certain  persons  successively  for  life.  The 
trusts  of  the  term  were  {inter  alia)  to  pay  to  the 
person  who  for  the  time  being  shoidd,  subject  to 
the  term,  be  entitled  under  the  will  to  the  posses- 
sion or  receipt  of  the  rents  and  profits  of  tne  de- 
vised estates  a  certain  annuity.  Subject  to  that 
trust,  the  trustees  were  directed,  during  the  period 
of  twenty-one  years  from  the  testator's  deatii,  to 
accumulate  the  rents  and  jprofits  arising  from  the 
hereditaments  comprised  m  the  term,  and  apply 
the  same,  with  the  accumulations,  upon  trust  to 
purchase  land  and  settle  the  same  as  nearly  as 
possible  in  the  same  manner  as  the  estates  devised 
by  the  will,  and  after  the  determination  of  the 
period  of  twenty-one  vears  upon  trust  to  pay  the 
rents  and  profits  to  the  person  or  persons  for  the 
time  being  entitled  to  the  hereditaments  comprised 
in  the  tenn  and  the  reversion  expectant  on  the 
tenn« 

The  testator  died  on  the  2nd  of  November,  1876, 
and  upon  the  death  of  C.  D.,  on  the  12th  of  April, 
1893,  J.  D.  became  entitled  to  receive  from  the 
trustees  an  annuity  of  £3,000,  and  became  tenant 
for  life  subject  to  the  term. 

Held,  affirming  the  decision  of  Stirling,  J.,  43 
W.  B.  630  (Bigby,  JmJ.,  dissenting),  that,  having 
regard  to  the  substance  rather  than  the  conv^- 
andng  form  of  the  gift,  the  annuity  to  which  J.  D. 
became  entitled  was  not  one  charged  upon  his  own 
estate,  and  that  consequently  legacy  duty  was  pay- 
able upon  it  by  virtue  of  8  &  9  Vict.  c.  74,  s.  4,  and 
not  succession  duty. 

Shirley  v.  Earl  Ferrers,  1  Ph.  167,  distinguished. 
-De  Hoghtony  Be,  De  Hoghton  v.  De  Hoghton  {No.  1), 
O.A.,  660. 

19.  Probate  duty — Certificate  of  shares  held  in 
foreign  companies — Bealizable  assd  of  estate-^ Customs 
and  Inland  Bevenue  Ad,  1881  (44  &  46  Vid,  c.  12), 
s.  21—FtobaU  Court  Ad,  1867  (20  &  21  Vid.  c.  77), 


s.  92. — ^An  Bnglish  testator  was  possessed  of  share 
certificates  of  a  foreign  company,  being  documents 
necessary  to  establish  the  legal  title  to  the  shares ; 
the  holder  of  the  certificates  having  an  equitaUe 
title  which  would  enable  him  to  obtain  r^gistratiim 
of  tiie  shares  in  his  own  name  in  the  foreign  country. 
Delivery  of  the  certificates  was  suffioieut  to  trans- 
fer this  equitable  title,  and  the  certificates  were 
marketable  on  the  London  Stock  Kxchange. 

Held,  that  probate  duty  was  payable  m  respect 
of  the  certificates.— 5tem  v.  Beg.,  Q.B.D.,  302. 

20.  Probate  duty  ^Partnership — Option  to  purchase 
partnership  premises  within  period  after  testaUn^s 
death — WiU — Extension  of  period — Option  exercised 
in  extended  period — Conversion — Customs  and  Inland 
Bevenue  Ad,  1881,  s.  27. — ^The  proceeds  of  sale  of 
real  estate,  sold  after  a  testator's  death,  in  order  to 
be  liable  to  probate  duty  must  have  been  sold  pur- 
suant to  a  contract  subsisting  at  the  death. 

A  testator,  in  partnership  with  his  sons,  agreedin 
the  pa^ership  deed  that  the  sons  should  have  the 
option  to  punmase  the  partnership  premises,  oon- 
sistjnff  of  freeholds  and  leaseholds,  within  a  oertain 
period  after  his  death.  By  his  will  he  extended  the 
period.  The  sons  exercised  the  option  after  the 
original  period  fixed  by  the  articles  had  expired, 
but  withm  the  extended  period. 

Held,  probate  duty  not  payable  on  the  proeeedi 
of  sale  of  the  freeholds. — GoodaU  v.  ChodaU,  CHJ>. 
KOBTH,  J.,  70. 

21.  Probate  duty^  Undistributed  residuary  estate 
of  English  testators-Foreign  mortgages  forming  part 
of  such  undistributed  residuary  edate—LicibiliUf  to 
probate  duU(  of  the  estate  of  English  residuary  legatee, 
— ^An  English  testatrix  was  entitled,  under  the  will 
of  her  husband — a  domiciled  "Rnglitthmim  whose 
will  was  proved  in  England  by  English  executors 
—to  one-fourth  share  of  his  residuary  estate.  That 
estate  included,  among  other  property,  money 
invested  in  mortgages  of  real  estate  in  New  !Sea- 
land.  At  the  date  of  the  testatrix's  death  no  part 
of  the  residuary  estate  had  been  distributed,  nor 
had  any  of  the  mortgages  been  converted. 

Held  (Lord  Esher,  M.B.,  dissenting),  that  the 
testatrix's  share  in  her  deceased  husbana^s  residuary 
estate  was  an  English  chose  in  action,  and  that 
probate  duty  was  payable  in  England  by  her  exe- 
cutors on  one-fourth  of  the  New  Zealand  mort- 


of  the  Divisional  Court,  43  W.  B.  700, 
Teyened.^Attomey~Oeneral  v.  Suddey  {Lord),  0.x., 
340. 

22.  Stamp  duty — Bond  being  security  for 
or  stim  of  money  at  stated  periods — Sum 
weekly  for  indefinite  period — ^Ad  valorem  auty  on 
annuity  or  *^  sum  periodically  payable  ^^ — Duty  an 
What  sum  to  be  calculated  —  Stamp  Act^  1891 
(64  &  66  Vid.  c  Z9)—Schedule.—Jn  the  1st  Sche- 
aule  to  the  Stamp  Act,  1891,  anj^  bond,  covenant, 
or  instrument  being  the  only  or  principal  or  primacy 
security  for  any  annuity,  or  for  any  sum  of  mooey 
at  stated  periods  (not  beinff  interest  or  rent),  St 
such  sum  be  for  the  term  of  life  or  any  other  inde- 
finite period,  is  made  liable  to  a  duty  of  2s.  6d.  for 
every  £6  ''of  the  annuity  or  sum  periodioaUy  paj- 
able." 

C.  and  H.  entered  into  an  agreement  under  seal 
whereby  H.  was  to  become  the  manager  of  an 
hotel  owned  by  C,  was  to  receive  all  the  profits  and 
pay  to  C.  a  certain  sum  weekly.  The  agreement 
could  be  terminated  by  either  party  on  giving  throe 
months'  notice,  and  was  expressed  to  be  nettfaer  a 
demise  nor  a  deed  of  partnerdiip. 

Held,  that  the  "  annuity  or  sum  petiodioaDj 
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payable  "  on  whioh  the  ad  valorem  duty  ought  to 
be  ohaiged  was  the  sum  payable  weekly  only,  and 
not  the  same  sum  multiplied  by  fifty-two  and 
regarded  as  an  annual  payment— C/t/ord  y.  Inland 
Bevenite  Commianoners,  Q.B.D. 

23.  Stamp  dtOu  —  CommisBumers  of  Oustoma  — 
Transfer  order  to  by  merchant-^Whether  ornotabai 
of  exchange— Sole  purpose  of  remitting  money—Stamp 
Act,  1891  (54  &  56  Vict.  c.  39).  e.  32,  and  Schedule 
'*  Bill  of  Exchange,''  exemption  (10).— The  goods  of 
A.,  a  merchant,  being  subject  to  the  payment  of 
customs  dutnr,  A.  gave  to  the  revenue  officer  a 
document  addressed  to  the  cashier  of  the  Bank  of 
En^and,  drawn  and  signed  by  B.  &  Co.,  his 
bankers,  which  was  in  the  following  tmns: 
"  Transfer  from  our  account  to  the  account  of  the 
Commissioners  of  Customs  £225  168.  7d."  (the 
amount  payable  in  respect  of  the  duty  payable  in 
respect  of  A.'s  goods).  On  the  receipt  of  such 
document  the  revenue  officer  cleared  the  goods. 

Held,  that  such  document  was  a  bill  of  exchange 

SayaUe  on  demand  within  the  meaning  of  i£e 
tamp  Act,  1891,  s.  32,  and  that  it  did  not  fall 
within  the  exemption  (10)  as  beinff  drawn  for  the 
sole  purpose  of  remitting  money  tobe  placed  to  an 
account  of  public  revenue.  —  London  Clearing 
Bankers  v.  InUind  Bevenue  Commissioners,  O.A.,  516. 

24.  Stamp  duty  —  Conveyance  on  sale— Colonial 
patent— Licence  to  use  in  colony— Frcperty  locM/ 
situate  out  of  United  Kingdom— Stamp  Act,  1891 
(c.  39)  «.  59,  suh-sedion  (1). — ^A  share  in  a  patent 
granted  in  New  South  Wales  and  a  sole  licence  to 
use  the  patented  invention  in  a  specified  district  of 
that  colony,  are  "property"  withm  section  59,  sub- 
section 1  of  the  Stamp  Act,  1891,  and  do  not  come 
within  the  exception  in  that  sub-section  in  favour 
of  *' lands,  tenements,  or  property,  locally  situate 
out  of  the  United  Einffdom."  An  agreement  made 
in  England  for  the  sale  of  the  share  in  the  patent 
and  of  the  licence,  is,  therefore,  liable  to  ad  valorem 
stamp  duty  under  that  sub-section  as  tiiough  it 
were  an  actual  conveyance  on  9alQ.—8meltingClo.  of 
Australia  v.  Inland  Bevenue  Commissioners,  Q.B.D. 

25.  Stamp  duty— Conveyance— Agreement  for  sale 
of  goodwill  and  trade-marks— Business  carried  on 
abroad  and  in  England — Trade-mark  registered  in 
England— Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  «. 
59. — An  agreement  under  seal  was  entered  into 
for  the  sale  of  a  business  canied  on  in  the  United 
States,  including  the  goodwill  of  the  said  business 
and  the  trade-marks  and  names  used  in  connection 
therewith,  to  purchasers  in  the  United  Kingdom. 
The  vendors  were  manufacturers  of  soap  in  America, 
a  large  proportion  of  whidi  they  sold  wholesale  to 
a  syndicate  in  England.  The  vendors  were  also 
owners  of  a  trade-mark  registered  in  and  exten- 
sively advertised  throughout  the  United  Kingdom, 
whereby  a  demand  for  the  soap  had  been  created 
therein. 

Held,  that  the  goodwill  and  trade-mark  were 
*'  pro^)«rty  "  within  the  meaning  of  section  59  of 
the  Stamp  Act,  1891,  and  not  *<  property  locally 
situate  out  of  the  United  Kingdom"  within  the 
exception  contained  in  that  section,  aud  tibat  there- 
fore so  much  of  the  consideration  as  represented 
the  price  paid  for  the  said  goodwill  and  trade-mark 
was  chargeable  with  conveyance  duty  under  section 
59  of  the  Stamp  Act,  l%9\.— Brooke  v.  Irdand 
Bevenue  Commissioners,  Q.B.D.,  670. 

26.  Stamp  duty— Equitable  mortgage— Foreclosure 
^Conveyance  by  order  of  court— '*  Conveyance  on 
saU  ''—Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  ss.  54, 
57. — A  conveyance  executed  by  order  of  the  court 
by  a  mortgagor,  the  equitable  mortgagee  having 


obtained  a  foreclosure  decree,  is  a  '*  conveyance  on 
sale"  within  the  meaning  of  section  54  of  the 
Stamp  Act,  1891,  and  as  such  is  chargeable  with  an 
ad  valorem  duty,  vide  **  Conveyance  or  Transfer  on 
Sale  "  in  the  sdiedule  to  the  Act ;  and  by  section  57 
the  debt  is  the  consideration  in  respect  whereof  the 
oonveyanoe  is  chargeable. — Huntington  v.  Inland 
Bevenue  Commissioners,  Q.B.D.,  300. 

27.  Stamp  duty — Marketable  security — Promissory 
note— Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  ss.  82 
(1)  (b);  122. — An  American  railway  company,  as 
security  for  a  temporary  loan,  handed  through,  their 
English  agents,  to  the  lender  a  certain  instrument 
in  writing  whidi  stated  that  for  value  received  they 
promised  to  pay  twelve  months  after  date  to  the 
order  of  themselves,  the  amount  therein  named; 
and  it  also  stated  that  it  was  one  of  a  series,  and 
was  secured  by  a  deposit  of  gold  bonds  which  were 
under  an  existing  trust  deed  to  be  held  in  trust  for 
the  benefit  of  the  holders  of  the  instruments.  The 
instruments  which  had  been  indorsed  before  issue, 
were  dealt  in  upon  the  London  Stock  Exchange 
though  not  officiall)r  quoted  there. 

Held,  that  the  instrument  was  not  a  mere 
promissory  note ;  that  it  contained  a  contract  that 
the  holder  should  be  entitled  to  the  benefit  of  the 
security  mentioned  in  it ;  that  it  was  consequently 
a  security  for  the  money  lent  upon  it ;  and  that  it 
required  to  be  stamped  as  a  "  marketable  security  " 
within  the  meaning  of  section  82,  sub-section  (1) 
(b),  and  section  122  of  the  Stamp  Act,  1891. 

DeoLBion  of  the  Divisional  Court  (  [1895]  1  Q.  B. 
240)  reversed. — Brown,  Shipley,  dk  Co.  v.  Inland 
Bevenue  Commissioners,  O.A. 

28.  Stamp  duty — Practice — Evidence — Unstamped 
promissory  note — Document  used  for  purpose  of 
refreshing  memory — Stamp  Act,  1891  (54  &  65  Vict. 
c.  39),  s.  38  (1). — In  an  action  for  money  lent  an 
unstamped  promissory  note  may  be  put  in  the 
hands  of  the  defendant  for  the  purpose  of  chal- 
lenging his  memory  as  to  whether  he  had  signed 
the  note  and  had  received  the  money,  although 
such  note  could  not  be  used  as  evidence,  and,  not- 
withstanding that  by  section  38  of  the  Stamp  Act, 
1891,  it  is  provided  that  a  promissory  note  not  duly 
stamped  shall  not  be  **  available  for  any  purpose 
whateiyer."—Birchdll  v.  BuUough,  Q.B.D.,  300. 

29.  Succession  duty — Freehold  premises  devised 
subject  to  leases — Increased  value  at  determination  of 
lectses— Liability  of  successor — Succession  Duty  Act, 
1853  (16  &  17  Vict.  c.  51),  ss.  15,  20, 21, 42.— Joseph 
M.,  who  died  in  1873,  devised  two  freehold  pre- 
mises to  G^ige  M.  These  houses  were  at  the  oate 
of  testator's  death  let  on  leases  at  rents  not  pur- 
porting to  be  rack-rents.  In  1877  succession  duty 
was  paid  in  respect  of  both  houses,  based  on  the 
rents  then  reserved  by  the  said  leases.  In  188 
both  houses  were  sold  to  the  defendants,  who  were 
the  tenants  of  one  of  the  houses.  In  1889  the 
leases  expired,  and  the  defendants  became  entitled 
in  possession  to  the  full  value  of  the  houses,  whioh 
value  was  greater  than  the  rents  reserved  by  the 
said  leases.  The  crown  claimed  that  under  sections 
20  and  21  of  16&  17  Vict.  c.  51  duty  became  pay- 
able in  1889  by  the  defendants  in  respect  otthe 
increased  value  aooruing  to  them  upon  the  deter- 
mination of  the  leases  as  an  annmty  during  the 
residue  of  the  lives  of  the  defendants  equal  to  the 
increase  of  annual  value. 

Held,  that  the  defendants  were  not  *'  successors  " 
at  all;  they  had  bought  property  to  which  G^rge 
M.  had  already  sucoMded,  and  were  not  liable  to 
pay  duty  as  successors.  They  were  only  liable  by 
virtue  of  section  42  for  what  (George  M.  would  have 
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been  liable  for — ^namely,  duty  on  the  increase  of 
value  by  the  falling  in  of  the  leases  calculated  as 
an  annuity  during  the  residue  of  G^rge  M.'8  life 
equal  to  die  increase  of  annual  value. — Attorney- 
(hneral  v.  MandeVt  Q.B.D.,  413. 
See  also  Exeoutob,  6. 

INNKEEPER:— 

Li&rk — Commercial  traveller — Goods  the  property 
oj  a  third  person, — ^A  commercial  traveller,  whilst 
staying  at  an  inn  for  the  purpose  of  carrying  on 
his  business,  had  sent  to  him  by  his  employers 
certain  goods  for  sale,  which  goods  the  innkeeper, 
at  the  time  they  were  received,  knew  did  not 
belong  to  the  traveller,  but  to  his  employers.  On 
the  traveller  failing  to  pay  for  his  board  and 
lodging,  the  innkeeper  detained  certain  of  the  said 
goods,  claiming  a  lien  on  them. 

Held,  that  the  innkeeper  had  a  good  lien  upon 
the  goods  in  reepect  of  Uie  debt  incurred  by  the 
traveller. — Robins  v.  Qrwy^  O.A.,  1. 

See  also  Doa,  2. 

INSUEANCB:— 

1.  Accident — **  incapatitated  from  employment  by 
reason  of  accident** — Nervotts  shock  through  frigJU. — 
By  a  policy  of  insurance  the  defendants  undertook 
to  pay  to  the  plaintiff,  who  was  a  signalman  in 
then:  employment,  the  sum  of  £1  a  w^  "in  case 
of  his  being  incapacitated  from  employment  tj 
reason  of  accident  sustained  in  disonarge  of  his 
duty  in  the  company's  service,"  the  insurance  to  be 
I*  absolute  for  all  accidents  however  caused  to  the 
insured  in  the  fair  and  ordinary  discharge  of  his 
duty."  While  the  plaintiff  was  on  duty  in  his 
sif^nal-box  he  saw  an  express  train  approaching 
with  sparks  and  dust  flymg  from  it,  one  of  the 
carriages  having  broken  down.  The  plaintiff  waved 
a  flag  to  stop  the  train,  and  was  so  excited  and 
terrified  that  an  accident  would  happen  to  the  train 
that  he  received  a  nervous  shock  to  his  system  and 
became  incapacitated  from  employment. 

Held,  that  this  was  an  **  aoddent  sustained  "  by 
the  plaintiff  in  the  diadharge  of  his  duty  within  the 
meaning  of  the  policy,  and  that  the  plaintiff  was 
entitled  to  recover. — Pugh  v.  London,  BrigMon,  and 
South  Coast  JSailway  Co,,  O.A.,  627. 

2.  Accident  —  Policy  —  Continuing  policy  —  New 
contract  every  year. — A  policy  of  insurance  against 
accident  for  the  term  of  one  year  was  renewable 
from  time  to  time  by  consent. 

Held,  that  each  renewal  must  be  considered  as  a 
new  contract,  and  not  as  a  renewal  of  the  original 
contract;  and  consequently,  that  where  the  asrared 
assi^ed  all  his  property  to  a  trustee  for  the  benefit 
of  his  creditors  and  died  two  vears  afterwards  from 
an  accident  while  the  renewea  policy  was  existing, 
the  insurance  money  belonged  not  to  the  trustee  of 
the  creditors,  but  to  the  executors  of  the  assured. — 
BtoheU  V.  Heywood,  oh.d.  kekewioh,  j. 

3.  Assignment  of  rights  to  insurer — Settlement  of 
claim — Judicature  Act  {Queensland)  (40  Vict,  c.  86}. 
— ^B.  insured  the  safe  delivery  of  certain  wool  in  the 
v.  Insurance  Co.  The  wool  was  lost  owing  to  the 
negligence  of  K.,  and  the  insurance  companv 
honestly  paid  the  claim  made  upon  them  for  sucm 
loss  by  B.,  and  took  from  him  a  formal  assignment 
of  his  causes  of  action  M^st  K.,  B.  stipulating 
that  the  assignment  should  not  authorize  the  use  of 
his  name  in  leeal  proceedings. 

Held,  that  we  insurance  company  were  entitled 
to  the  remedies  available  to  B.  against  K.,  and 
although  the  subrogation  by  act  of  law  would  not 
give  the  insuxanoe  company  a  right  to  sue  in  their 


own  name,  the  Judicature  Act  (corresponding  with 
the  "RngliRh  Judicature  Act  of  1873)  and  the  above 
assignment  together  would. — Kingy.  Victoria  In^ 
surance  Co,,  P.a,  592. 

4.  Life— Policies  for  benefit  of  wife  and  children— 
Domicile  of  assured — Foreign  assurance  companjf— 
Lex  loci  contractiis— Lex  lod  solutionis.— roJidea 
of  assurance  on  his  life  were  effscted  by  a  domiciled 
•RTiglialintftn  with  an  American  assurance  company 
through  their  English  branch  office*  The  moneya 
assured  were  expressed  to  be  payaUe  to  the  wife  of 
the  assured,  for  her  sole  use  u  living,  *'in  con- 
formity with  the  statute,"  and,  if  not  living,  to  the 
children  of  the  assured,  or  their  guardian  for  their 
use,  or  if  there  should  be  no  such  children  surviv- 
ing, then  to  the  executors,  administrators,  or  assigns 
of  the  assured. 

Held,  that  the  policies,  in  acooxdance  with  the 
intention  of  the  pcurties,  must  be  construed,  so  iai 
as  related  to  the  disiaibution  of  the  assuranoe 
moneys,  in  accordance  with  the  lex  loci  sohUionig, 
the  law  of  the  place  of  domicile  of  the  assured. 

Held,  also,  that  all  the  children  of  the  assured 
took  vested  interests  as  tenants  in  common. — Cros* 
land  V.  WrigUy,  O.A. 

5.  Marine —  Contibrudive  total  loss  —  Chartered 
freight — BiU  of  lading  freight — Advanced  freight — 
Delivery  of  cargo  at  port  of  destination — Rights  of 
underwriters, — ^A  ship,  which  was  chartered  for  a 
particular  voyage,  was  insured  by  the  ownen. 
The  carRO  was  shipped  under  bills  of  ladine,  which 
provided  that  iiie  cargo  was  to  be  deliverer  at  the 
port  of  destination  to  the  order  of  the  shippers  or 
their  assigns,  they  paying  freight  as  per  charter- 
party.    Fart  of  the  charter-party  freight  was  pre- 

giid  before  the  commencement  of  the  voya^ 
uring  the  voyage  the  ship  became  a  constniotive 
total  loss,  and  notice  of  abandonment  was  given  to, 
and  accepted  by,  the  underwriters.  The  ship  and 
cargo  were  subsequently  brou|^t  to  the  port  of 
destmation  and  the  cargo  was  detiveradv  aad  tiie 
shipowners  received  the  amount  of  the  freight, 
less  the  prepaid  freight,  fnmi  the  conaigneea  of  the 
ca^o. 

Meld,  that  the  underwriters  were  only  entitled  to 
the  freight  earned  by  the  delivery  of  the  oar^  after 
the  ship  became  their  property ;  that  the  freight  so 
earned  was  the  difference  between  the  total  freight 
and  the  prepaid  freight;  and  that  therefore  uey 
were  not  entitled  to  recover  the  balance. — Bed  Sea^ 
The,  O.A.,  306. 

6.  Marine—  Freight — Incqation  of  risk — "  From 
the  time  of  the  engaaement  of  the  goods  " — "  At  and 
from  " — Vessel  lost  brfore  arrival  at  port  of  loading, 
— Shipowners  were  insured  on  freight  *'at  and 
from "  any  port  or  ports  of  loading  on  the  west 
coast  of  South  Amenca  to  ports  described  in  tiie 
policies.  The  policies  were  in  the  usual  Lloyds 
form,  but  each  contained,  in  addition  to  oertein 
other  provisions,  the  following  clause :  "  Ttaa 
policy  to  cover  the  freight  from  the  time  of  the 
engagement  of  the  goods  or  after  a  shippng  order 
has  been  issued  by  the  agent  or  his  broker."  A 
steamer  belonging  to  the  insured  whilst  piooeedinff 
from  the  Biver  Plate  to  Valparaiso  in  oraer  to  load 
cargo  there  and  at  other  ports  on  the  west  coast  of 
South  America  was  lost  by  perils  insured  against. 
At  the  time  of  her  loss  cargo  nad  been  engaged  for 
her  and  was  ready  for  smpment  by  her  at  Val- 
paraiso and  at  other  ports  on  the  west  ooast,  the 
treijght  upon  which  was  afterwards  declared  on  tike 
policies: 

Held,  that  the  insured  could  not  recover  under 
the  poUdeSi  inasmuch  as  the  words  **  from  tilie  i 
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of  the  engagement  of  the  goods  **  most  be  read 
subjeot  to  the  "  at  and  from  '^  daiue  whioh  defined 
the  time  and  place  of  commencement  of  the  risk, 
and  that,  therefore,  under  the  droomstances  the 
policy  had  never  attached. 

Decision  of  Barnes,  J.,  [1896]  P.  164,  affirmed 

Copemicua,  The,  c.A. 

7.  Marine-^GoocU— Partial  or  total  Iom—How 
paHial  low  oalculated^Oosta  of  conditioning— Aver- 
age.-— A  cargo  of  rice  on  board  a  lighter  was 
^fsoxed  hvA  policy  wherein  the  rice  was  valued  at 
*460.  While  the  policy  was  in  force  the  lighter 
was  sunk  by  perils  insured  against,  and  the  rice 
damaged.  The  damaged  rice  was  afterwards  kiln- 
diied  at  a  cost  of  £68,  and  sold  as  damaged  rice 
for  £111,  being  almost  one-third  of  its  sound 
value. 

Held,  that  the  rice  was  not  a  total  loss,  but  a 
partial  loss  only ;  and  that  the  mode  of  asoertain- 
mg  the  partial  loss  was  to  obtain  the  difference 
between  the  sound  value  and  the  price  which  the 
damaged  rice  actually  fetched,  without  deducting 
the  cost  of  the  kiln-drying ;  the  proportion  of  this 
loss  to  the  sound  value  is  the  proportion  of  the 
value  in  the  policy  to  which  the  assured  is  entitled. 
--Francis  v.  BouUon,  Q.B.D.,  222. 

8.  Marine — Live  catUe — AU  risks,  including  mor* 
tality,  from  any  cause  whatsoever— DetenHon  in  port 
of  refuge  — Extra  fodder— Suing  and  labouring 
clause, — A  marine  policy  of  insurance  on  live  cattle 
against  all  risks,  indludinr  mortality,  from  any 
cause  whatsoever,  renders  uie  insurer  liable  under 
the  suing  and  labouring  clause  for  the  extra  cost  of 
fodder  supplied  to  the  cattle  while  the  vessel  was 
detained  in  a  port  of  refuge  for  necessary  repairs 
due  to  perils  of  the  sea,  for  there  is  danger  of  total 
loss  unless  the  expense  is  incurred.— Pomeranian, 
The,  P.D.  &  AD.D. 

9.  Marine— PoUcy  of  re~insurance—Qonstruction 
of  ]folicy.—A  poli<r^  of  re-insurance,  whereby  the 
plaintiffii  re-insured  with  the  defendant,  contained 
a  clause  that  the  re-insurance  was  to  be  **  subject 
to  the  same  conditions  as  tiie  original  policy,  and 
to  pay  as  may  be  paid  thereon,  but  against  the 
risUof  total  or  constructive  loss  only." 

tield,  that  upon  the  construction  .of  this  clause 
the  defendant  was  only  bound  to  pay  to  the  plain- 
tifb  when  the  plaintiffs  were  tiiemselves  liaUe  to 
pay  in  respect  of  the  loss  re-insured,  and  that  if 
the  plaintitts.made  a  bond  fide  payment  for  a  total 
loss  when  there  was  no  totiJ  loss,  they  could  not 
recover  from  the  defendant. — Chippendale  v.  Bolt, 
Q.B.D.,  128. 

10.  Marine  —  Policy  on  ship — Life  salvage— 
Liability  of  underwriter— Merchant  Shipping  Act, 
1894  (57  &  68  Vicl.  c  60),  s.  644.— Life  salvage  is  not 
a  loss  for  which  under  Lloyds  pollov  on  ship  in  the 
usual  form  an  underwriter  is  liable. — Nourse  v. 
Liverpool  Sailing  Shipoumers^  Protection  Association, 
O.A.,  600. 


11.  Marine—Salvage— Perils  of  sea — Unseaworthi^ 
nessh-Time  policy.— Where  a  vessel  left  port  with 
an  insufficient  supply  of  bunker  coal  for  her  whole 
voyage,  and  was  lying  helpless  at  sea  till  towed  by 
a  passing  tug, 

Held,  that  the  salvage  expenses  could  not  be 
recovered  from  her  underwriters  as  an  average  loss 
under  a  time   policy. — Ballantyne  v.  MaMnnon, 

Q.B.D. 

12.  Marine— Ship— Salvage — Total  loss. — ^A  ship 
whose  oarffo  was  insured  for  £3,300  took  fire  at  sea 
and  was  abandoned.  She  was  i^erwards  picked 
up  by  another  vessel  whose  crew  extinguished  the 


flames  and  towed  her  into  Bio,  where  they  claimed 
salvage.  The  claim  was  settled  in  England  the 
underwriters  of  the  cargo  contributing  £1,260  **  on 
account  without  prejudice."  Lutruotions  were 
sent  to  Brazil  to  release  the  ship,  but  the  Brazilian 
court  had  sold  the  ship  and  retained  the  proceeds : 
Held,  that  the  underwriters  must  pav  a  total  loss 
and  could  not  deduct  the  £1,260  paid  m  settlement 
of  the  salvage  dl*um. — Buchanan  v.  London  and 
Provincial  Marine  Insurance  Co,,  Q.B.D. 

13.  Marine — Syndicate  of  underwriters — Poliqf 
signed  by  manager  of  syndicate— Joint  or  several 
Itabiliti/  of  members — Partnershij^. — ^The  manager  of 
a  syndicate  of  underwriters,  which  had  be^  formed 
under  an  agreement,  entered  into  a  policy  of  re- 
insurance on  ships  valued  at  £79,300.  The  sub- 
scription form  was  sip;ned  by  the  manager  as 
manager  for  the  syndicate,  and  tiiie  proportion 
which  each  member  underwrote  was  written  oppo- 
site his  name.  The  agreement  authorized  the 
manager  to  sign  policies  on  behalf  of  the  syndi- 
cate, and  under  it  no  liability  was  to  attach  to  any 
member  beyond  his  own  proportion  set  opposite  to 
his  name,  and  the  profits  or  losses  were  to  be 
divided  amongst  or  to  be  borne  by  the  members 
in  TOoportion  to  the  amounts  subscribed  by  each. 

Held,  that  the  liability  on  the  policy  was  not  a 
joint,  but  a  several  liability,  and  that  the  agree- 
ment did  not  constitoto  the  members  partoers  in 
the  business.'— IV«er  v.  Shipowners  Syndicate,  Q.B.D. , 
207. 

14.  Marine — Time  policy— Hull  and  machinery — 
"  Warranted  uninsured  "  —  "  Honour  "  policy— 
"  Disbursements  " — Breach  of  warranty. — ^The  plain- 
tiff effected  a  time  policv  of  insurance  with  the 
defendants  on  the  huu  and  machinery  of  a  steam- 
ship of  the  value  of  £10,000,  and  by  the  policy 
warranted  that  £6,000  was  uninsurea.  The  total 
amount  insured  on  the  hull  and  machinery  was 
£6,000,  but  the  plaintiff  effected  *< honour" 
policies  (i.e.,  policies  void  under  19  G^.  2,  c.  27} 
on  ''  disbursements  "  to  the  extent  of  £2,600.  The 
disbursements  were  made  in  respect  of  coal,  stores, 
provisions,  and  port  expenses. 

Held  (affirming  the  decision  of  Kennedy,  J.), 
that  the  disbursements  were  not  coveored  by  the 
words  hull  and  machinery,  and  that  there  had 
been  no  breach  of  the  warranty. 

Quoere,  whether  the  latter  policy,  being  null  and 
void  at  law,  could,  under  any  circumstances,  con- 
stitoto an  infringement  of  the  warranty  in  the 
earlier  policy. — R^idc  v.  Indemnity  Marine  Insur- 
ance Co.,  O.A.,  27. 

16.  Marine — Valued  policy — Insurance  against 
fire — Depreciation  by  stranding — Repairs  not  dons 
when  a  subsequent  total  loss  occurred  5y  fire — Bight  of 
assured  to  recover  under  fire  policy. — The  steamship 
B.  was  insured  with  certain  underwriters  against 
the  perils  of  the  sea,  and  with  the  defendant  com- 
pany against  loss  by  fire  and  explosion  only.  The 
vessel,  through  stress  of  weather,  was  driven 
ashore  and  became  a  constructive  totol  loss.  While 
stranded  she  was  totally  destroyed  by  fire. 

Held,  that  the  insured  were  entitled  to  recover 
from  the  defendant  company  upon  the  ground  that 
the  loss  by  stranding  would  only  become  a  total 
loss  if  due  notice  of  abandonment  of  the  ship  were 
nven;  if  no  such  notice  were  given  the  loss  would 
be  a  particular  average  only,  and  that  a  partial 
loss,  however  serious,  would  not  impair  the  riffht  of 
the  assured  to  recover  for  a  subsequent  totu  loss 
upon  the  basis  of  the  valuation  by  which,  in  case  of 
loss  by  fire,  the  parties  agreed  the  indemioily  was  to 
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be  oaloulated.— TTooclMcfe  Y.  Globe  Marine  Insurance 
Co,,  Q.B.D.,  187. 

16.  Mortgage  —  Dehentipre— Company  —  Insolvency 
of  insurance  company — Scheme  of  arrangement — 
Discharge  of  liabdittf,'— The  appellants  influred  the 
debentures  in  a  limited  company,  the  directors  of 
which  undertook  to  repay  the  insurers  all  sums 
within  a  prescribed  amount  which  the  latter  should 
have  paid  under  the  insurance  policy. 

Default  was  made  in  payment  of  the  debentures, 
and  the  appdlants  passed  a  resolution  for  voluntary 
win<^g  up ;  a  scheme  of  arrangement  between  the 
appellants  and  the  directors  of  me  limited  company 
was  sanctioned  by  the  court,  under  which  "  in  lieu 
of  its  liabilities  under  such  policies"  the  rate  of 
interest  payable  by  the  appellant  corporation  was, 
as  from  the  date  of  the  winding-up  resolution, 
reduced,  and  the  time  for  payment  of  the  principal 
was  extended. 

The  anpeUants  made  a  payment  of  interest 
calculated  on  the  original  rate  up  to  the  date  of 
winding  up,  and  at  the  reduced  rate  for  the  period 
subsequent  thereto,  and  claimed  to  be  re-imbursed 
by  the  directors  of  the  limited  company. 

Held,  that  the  directors  of  the  limited  company 
were  not  liable,  as  the  payment  was  made  wholly 
under  the  scheme  cf  arrangement  and  not  under 
the  policy.  —  Mortgage  Insurance  Corporation  v. 
Pounol,  H.L. 

See  also  PRAcrnoB,  48 ;  Trustkb,  14 ;  Will,  26. 


INTEKBSST:— 

1.  Bate  of-^Tenant  for  lif&^Bemainderman'^ 
Capital  income — Apportionment.  —  The  court,  in 
applying  the  rule  laid  down  in  Be  Earl  of  Chester- 
field's Trusts  (32  W.  B.  361,  24  Ch.  D.  643)  and 
analogous  cases,  ouffht  now  to  take  interest  at  3 
per  cent,  instead  of  4  per  cent,  as  the  basis  of 
calculation.— G^cfcnoti^A,  Be,  Marland  v.  Williams, 

OH.D.  KBKBWIOH,  J,,  44. 

2.  Sum  payable  at  a  certain  time — Time  fixed  by 
reference  to  death—^  &  4  WUl.  4.  c.  42,  «.  28.— A 
sum  payable  by  yirtue  of  a  written  instrument 
within  a  fixed  time  after  the  death  of  the  party 
chargeable  is  payable  at  a  certain  time  within  the 
meaning  of  3  &  4  Will.  4,  c.  42,  s.  28,  and  in  case  of 
default  of  payment  within  such  time  the  court  will 
allow  interest  on  the  sum  from  the  expiration  of 
such  time  until  payment. 

Knapp  V.  Burnaby,  9  W.  E.  765,  followed.— 
Homer,  Be,  Fooks  v.  Horner,  OH.D.  OHITTY,  J., 
556. 

See  also  Will,  3,  22. 

INTESTATES'  ESTATES  ACTS  :— 

1.  Dower—Priority— Intestates*  Estates  Act,  1890 
(63  &  54  Vict.  c.  29),  ss.  2,  4.— The  widow's  dower 
out  of  the  real  estate  of  an  intestate  is  subject  to 
abatement  in  respect  of  the  proportionate  part  to 
be  borne  by  the  real  estate  of  the  charge  of  £500 
created  by  the  Intestates'  Estates  Act,  1890.— 
Oharriere,  Be,  Duret  v.  Charriere,  OH.D.  kobth,  j., 
539. 

2.  Escheat— Equitable  interest— Proceeds  of  the  sale 
of  real  estate  directed  to  be  sold  under  wiU — Beneficial 
interest  ineffectually  disposed  of— Intestates*  Estates 
Act,  1884  (47  &  48  Vict.  c.  71)  ss.  4,  7.— Under 
sections  4  and  7  of  the  Intestates'  Estates  Act,  1884, 
the  law  of  escheat  applies  to  proceeds  of  the  sale  of 
real  estate  directed  to  be  sold  under  the  will. — 
Wood,  Be,  Attomey-Oeneral  v.  Anderson,  oh.d. 
BOHBB,  J.,  685. 

See  also  Fbobats,  5. 


JAMAICA,  LAW  of:— 

Trade-mark-Begistration—^'Club  8oda**— Mis- 
representation by  plaintiff  of  his  goods.— In  an  aotioa 
1^  the  appellant  who  had  registered  his  Enghsh 
trade-mark  ef  <*  Club  Soda "  in  Jamaica,  under 
Law  17  of  1888,  it  appeu^  that  the  respondents 
persisted  in  selling  their  goods  under  Uie  same 
name  in  a  way  calculated  to  deoeiye. 

Held,  that  the  appellant  was  not  disentitled  to 
relief  merely  because  he  had  printed  on  his  label 
the  words  ''manufactured  in  Ireland  by  H.M* 
Eoyal  Letters  Patent."  Those  words,  eroUuned 
by  the  eyidenoe  to  relate  to  patented  maohinery, 
did  not  necessarily  represent  or  induce  belief 
contrary  to  the  fact  that  the  ingredients  of  their 
article  were  patented. — Cochrane  y.  Macnish,  P.a 

JAPAN,  LAW  of:— 

Consular  courts  —  Jurisdiction  —  Counterclaim 
against  Japanese  plaintiff.  —  By  treaty  between 
Qxeat  Britain  and  Japan,  the  English  Consular 
Courts  in  Japan  and  the  Territorial  Courts  of 
Japan  haye  exdusiye  jurisdiction  oyer  claims 
against  British  and  Japanese  subjects  reepectiyely. 

The  defendants,  an  English  company,  being  sued 
by  the  Emperor  of  Japan  in  a  British  Consular 
dourt  for  damages  resulting  from  a  maritime 
collision,  counterclaimed  in  respect  of  the  same 
collision  as  due  to  the  negligence  of  the  plaintiff's 
seryants. 

Held,  that  there  was  no  jarisdiotioii  to  entertain 
the  counterclaim  in  tiie  Consular  Court,  the 
cognizance  of  such  daim  belonging  to  the 
Territorial  Court. — Imperial  Japanese  Government  y. 
Peninsu^r  and  Oriental  Steam  NavigaUon  Co.,  P.O. 

JOINTUEE.— See  PowKR,  5. 

JUSTICES :—  ^  .  *  r, 

1.  Certiorari— iSfummons  for  an  offence  punishabU 
by  fine  or  imprisonment— Dismiss  by  Justices— "Sm^^ 
bis  yexari  pro  eadem  causa. — A  writ  of  certiorari 
cannot  be  wsued  to  quash  an  order  for  acquittal 
made  by  justices  on  the  hearing  of  a  summons  for 
an  offence  punishable  by  fine  and  imprisonment. — 
Beg.  y.  Antrim  Justices,  Q.B.D.  (Ir.). 

2.  Diseases  of  Animals  Act— Bight  to  prosecuU— 
Load  authority— Diseases  of  Animals  Act,  1894  (57 
&  58  Vict.  c.  57),  ss.  2,  51,  52,  54,  57.— The  local 
autiiority  are  not  the  only  persons  who  haye  power 
to  enforce  the  Diseases  of  Animals  Act,  1894,  and 
the  orders  made  in  pursuance  of  the  Act  Any 
person  may  prosecute  for  an  offonce  under  the  Act 
or  orders. 

Beg.  y.  CubiU,  37  W.  E.  492,  22  Q.  B.  D.  622, 
distinguished.- i2e^.  y.  Stewart,  Bumham,  Exparte^ 
Q.B.D.,  368. 

3.  Jus^sdiction—AduUeraUon—Milk  sold  urOA  a 
false  warranty— Prosecution  of  offenders — 8aU  of 
Food  and  Drugs  Act,  1875  (38  &  39  Viet,  c  61),  ss. 
6,  10,  13,  20,  21— Amendment  Act,  1879  (42  &  4S 
Vict.  c.  30),  s.  3.— K,  a  Butlandshire  farmer, 
contracted  to  sell  milk  to  a  dairy  company  whose 
premises  were  situate  at  Finchley-road,  Londoii, 
but  not  within  the  district  of  the  C.  m^ropditaa 
police  court  K.  consigned  a  chum  of  milk  with  a 
written  warranty  attached  to  the  churn,  at  Oakbim, 
to  the  dairy  company  in  the  Finchley-road.  Tfce 
dairy  company  resold  the  chum  of  milk  to  a  London 
hospital  whose  premises  were  situate  within  the 
district  of  the  C.  police  court.  An  inroeotor  of  that 
district  procured  (under  section  3  of  the  Food  and 
Drugs  Act,  1879)  at  the  premises  of  the  hoejfttaU  a 
sample  of  the  milk,  and  obtained  an  analysis  of  it 
by  Qie  analyst  of  that  district^  who  certified  that  il 
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was  adulterated  with  water.  Fzooeedings  were 
instltated  by  the  inspector  in  the  0.  police  court 
itfainst  K.  for  an  offence  under  section  27  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  bv  reason  of  his 
haying  given  a  false  warranty  as  to  the  milk. 

Hefi,  that  the  magistrate  of  the  C.  poHce  court 
had  no  jurisdiction,  as  tiie  offence  alleged  against 
K,  had  not  been  committed  within  the  district  of 
that  court. 

Fortune  y.  Hamon,  anU,  p.  431,  [1896]  1  Q.  B. 
205,  commented  on. — Beg,  ▼.  8mUh  niatxue)^  Q.B.D., 
492. 

4.  Juriedidion — Child  charged  with  larceny — 
Charge  diemiesed— Industrial  SchooU  Act,  1866  (29 
&  30  Vict.  e.  118),  m.  14,  15.— Where  a  child  has 
been  charged  hiefore  the  justices,  and  they  dis- 
missed the  charge,  but  evidence  had  been  given 
which,  in  their  opinion,  justified  them  sending  the 
child  to  an  industrial  school,  thev  have  power  to 
make  such  an  order  forthwith,  and  it  is  not  neces- 
sary that  the  child  should  be  brought  before  the 
court  again  on  a  fresh  summons  or  warrant. — Reg, 
V.  Jenninga,  SymonSf  Bht  parte,  Q.B.D.,  128. 

d.  Jurisdiction  —  Licensing  Law — Objection  to 
renewal  of  licence — Befusal  of  Justices  to  renew — 
Appeal  to  quarter  sessions — Jurisdiction  to  order  non^ 
appearing  objector  to  pay  costs — Summary  Jurisdiction 
Act,  1879  (42  &  43  Vict.  c.  49),  s.  31,  sub-sections  2, 
d—Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s. 
13,  sub-section  11. —  The  hcensee  of  a  licexised 
house  received  notice  of  objection  to  the  renewal 
of  his  licence,  and  the  objector  appeared  at  the 
annual  liceosiug  meeting  and  opposed  the  renewal. 
The  licensing  justices  refused  to  renew  the  licence, 
and  the  licensee  appealed  to  the  court  of  quarter 
sessions,  having  served  due  notice  of  the  appeal 
upon  the  objector.  The  objector  took  no  part  in 
the  appeal,  and  did  not  appear  before  the  court, 
which  allowed  the  appeal  and  ordered  the  objector 
to  pay  the  costs. 

Held,  that  the  court  of  quarter  sessions  had 
jurisdiction  to  order  the  objector  to  pay  the  costs, 
as  he  was  a  '*  party  "  to  the  appeal  within  section 
31  of  the  Summary  Jurisdiction  Act,  1879,  although 
he  had  not  appeared  before  the  court. — Reg.  v. 
Kent  Justices,  Q.B.D.,  603. 

6.  Local  government  —  Public  Health  (London) 
Act,  1891  (54  &  55  Vict,  c,  16)^Continuing  offence— 
Limitation  of  time — Summary  Jurisdiction  Act, 
1848  (11  &  12  Vict.  c.  43),  s.  ll—Amendment^ 
Raines*  Act,  (12  &  13  Vict,  c.  45),  s.  7.— On  a  con- 
viction for  wilfully  and  knowingly  acting  contrary 
to  an  order  to  dose  certain  premises  as  unfit  for 
human  habitation  the  magistrate  inflicted  a  fine  of 
a  shilling  a  day  for  the  whole  period  during  which 
the  offence  had  continued  (193)  days. 

Held,  that  the  conviction  was  bad  as  contrary  to 
the  six  months'  limitation  of  section  11  of  the 
Summary  Jurisdiction  Act,  1848. 

Held  further,  that  the  conviction  could  not  be 
amended  under  section  7  of  Baines'  Act,  since  the 
mistake  was  not  one  made  in  drawing  up  the  con- 
viction, but   a    mistrffcke  of  law. — Mg.  v.   Slade, 

Q.B.D. 

See  also  Adulteration,  1,  5,  8;  Babtabdy,  1, 
2;  Bbbaoh;  Cbihinal  Law,  3;  Divgbob,  8-11 ; 
INLAJSTD  Bbvbntjb,  7;  LiOKNsnro  Law,  1-3; 
Mbtbopous,  12;  Mines;  FBAcrnoE,  2. 

liANDLOBD  and  TENANT  :— 

1.  Building  agreement — Covenant — Piece  of  land 
for  roadway — Maintenance — Acquirement  of  such 
land— Whether  covenant  implied, — ^Every  obligation 
which  on  a  fair  oonstraction  of  the  language  of  a 


deed  is  imposed  on  one  of  the  parties  thereto 
amounts  to  an  express  covenant  by  him  to  perform 
that  obligation.  But  the  language  must  dearly 
show  an  intention  that  there  should  be  an  agree- 
ment between  tiie  covenantor  and  the  covenantee 
to  do  or  not  to  do  tiie  particular  thing  referred  to. 
—Cadogan  Estate,  Re,  o.A. 

2.  Compensation  —  Allotments  —  Cottage  garden — 
Holding  used  by  seedsman  for  trade  purposes — Allot- 
ments and  Cottage  Gardens  Compensation  for  Crops 
Act,  1887  (50  &  51  Vict,  c  26),  ss,  4,  5.— A  plot  of 
land  occupied  by  a  seedsman  and  used  by  him  for 
the  business  of  a  seedsman  is  not  an  allotment  or 
holding  within  the  meaning  of  section  4  of  50  &  51 
Vict.  c.  26,  and  the  occupier  is  not  entitled  to  com- 
pensation under  section  5.  The  Act  only  applies  to 
poor  persons  who  cultivate  their  gardens  for  food 
or  pleasure. — Cooper  v.  Pearse,  Q.B.B.,  494. 

3.  Distress  —  Susjoension  of  right  o/.— Where  a 
tenant  gave  his  lanolord  a  bill  of  exchAuge  for  rent 
due: — 

Held,  that  there  was  evidence  to  go  to  the  jui^ 
of  an  agreement  by  the  landlord  to  suspena  his 
right  of  distress  during  the  currency  of  the  bill. — 
Palmer  v.  Bramley,  O.A. 

4.  Ejectment  —  Forfeiture  —  Distress  —  Waiver  of 
forfeiture — Common  Law  Procedure  Act,  1852  (15  & 
16  VicL  c.  76),  s.  210.— In  an  action  of  ejectment 
under  section  210  of  the  Common  Law  Procedure 
Act,  1852,  on  a  ri^ht  of  re-entry  for  non-payment 
of  rent,  the  levymg  a  distress  after  the  right  of 
forfeiture  has  accrued  is  not  a  waiver  of  the  for- 
feiture if  after  the  distress  and  before  the  issue  of 
the  writ  in  the  action  there  remains  one  half-year's 
rent  due. 

Brewer  v,  E<Uon,  3  Doug.  230,  followed. 
CoteswoHh  v.  Spokes,  10  C.  B.  N.  S.  103,  distin- 
guished.— Thomas  v.  Lxdham,  O.A. 

5.  Furnished  lodgings — Agreement  to  let — Implied 
promise — Fitness  for  occupation — Sanitary  condition. 
— In  an  agreement  to  let  furnished  lodgmgs  and  to 
supply  ordinary  household  attendance  there  is  no 
implied  promise  that  the  lodgings  shall  be  in  a 
sanitary  condition  throughout  the  period  for  which 
they  are  let. — Sarson  v.  Boberts,  o.A. 

6.  Lease — Agreement  for  lease  of  colliery — Action 
for  specific  performance — Tenant  in  possession — Order 
to  give  up  possession — Entry  under  order — Distress, — 
In  an  action  by  C.  for  specific  performance  of  an 
agreement  for  a  lease  of  a  colliery  the  defendant 
compony,  who  were  in  possession  and  actually 
working  the  colliery,  were  ordered  to  pay  certain 
arrears  of  rent,  and  in  default  to  give  up  possession 
to  C.  Default  beinff  afterwards  made,  the  defen- 
dant company  acoorain|fly  gave  up  possession  to  C. 
The  question  was  raised  whether  C.  was  entitled  to 
distrain  on  goods  upon  the  colliery  which  were 
admitted  to  be  the  property  of  the  debenture- 
holders  of  the  defendant  company,  and  in  the 
possession  of  the  debenture-holders'  receiver. 

Held,  that  C,  by  taking  the  above-mentioned 
order  and  insisting  on  his  right  of  taking  possession 
under  it,  had  elected  to  treat  the  defendiBmt  com- 
pany as  purchasers,  and  had  obtained  an  equitable 
remedy  mconsistent  with  the  continuance  of  the 
relation  of  landlord  and  tenant;  that  C.  was  now 
in  possession  as  vendor,  and  not  as  landlord ;  and 
consequently  that  the  principle  of  Walsh  v.  Lons- 
dale, 31  W.  B.  109,  21  Oh.  D.  9,  did  not  apply  to 
the  case,  and  C.  was  not  entitled  to  distrain  on  the 
goods. — Murgatroyd  v.  Old  Silkstone  Coal  Co.,  of.d. 
OHITTY,  J,,  198. 

7.  Lease^Covenant  not  to  assign  without  consent-^ 
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— Chnaent  not  to  he  unreasonably  withheld — Beasonaible 
grounds  /or  withholding  consent. — A  lease  granted 
by  the  plaintiff's  predecessor  in  title  contained  a 
covenant  by  the  lessee  not  to  assign  without  the 
written  permission  or  Ueenoe  of  the  lessor,  such 
permission  or  Hoenoe  not  to  be  unreasonably  with- 
held in  the  case  of  any  respectable  and  responsible 
assignee.  The  plaintiff,  being  desirons  of  taking 
possession  for  himself,  enter^  into  negotiations 
with  the  lessee  for  a  surrender  of  the  lease.  The 
lessee  offered  to  sell  the  lease  for  £400.  The 
plaintiff  did  not  immediately  dose  with  this  offer, 
and  in  the  meantime  the  lessee  agreed  to  sell  the 
lease  to  the  defendant  for  £400.  The  plaintiff, 
while  adodtting  that  the  defendant  was  a  respect- 
able and  responsible  person,  refused  to  give  his 
licence  for  an  assignment  of  the  lease  to  him,  on 
the  ground  that  he  himself  was  willing  to  give  the 
sum  of  £400  for  the  lease. 

Held,  that  this  was  not  a  reasonable  ground  for 
withholding  consent  to  the  assignment. — Bates  v, 
Donaldson,  O.A.,  659. 

8.  Lease — Covenant  for  title — Covenant  for  quiet 
enjoyment — Implied  covenants — Word  **  demise.** — In 
a  lease  for  a  t^m  of  years  there  is,  in  the  absence 
of  the  word  **  demise,"  no  implied  covenant  for 
title.  Where  there  is  an  implied  covenant  for  quiet 
enjoyment,  such  covenant  only  operates  during  the 
continuance  of  the  lessor's,  estate. 

Decision  of  Lord  Bussell  of  Eillowen,  O.J.,  43 
W.  B.  524,  aiBimQd.--Baynes  v.  Lloyd,  O.A.,  328. 

9.  Leas&^Covenant — Restrictive  covenant — Not  to 
carry  en  certain  businesses  **  or  any  other  offensive  or 
noisy  trade  or  profession  whatsoever " — Ejusdem 
generis — Private  hospital. — ^A  lease  of  a  jplot  of 
ground  let  for  the  building  thereon  of  residential 
houses  in  a  high-class  quarter  of  the  Oity  of  Dublin 
contained  a  covenant  on  the  part  of  the  lessee,  his 
executors,  administrators,  and  assigns  not  to  carry 
on  or  permit  to  be  carried  on  on  the  demised 
premises  or  any  part  thereof  the  business  of  a 
tavern,  soap-boiler,  baker,  butcher,  druggist, 
apothecary,  tanner,  silversmith,  blacksmith,  '*or 
any  other  offensive  or  noisy  trade,  business,  or  pro- 
fession whatsoever."  The  defendant,  a  sub-lessee 
of  part  of  the  demised  premises,  used  them  as  a 
bofurding-house  for  x>&tients  needing  medical  or 
surgical  advice  and  treatment,  but  persons  suffer- 
ing from  any  infectious  disease  were  not  received 
therein. 

Held,  bv  the  Court  of  Appeal  (Fitzgibbon,  L.J., 
dissenting],  that  having  regi^  to  the  locality  and 
the  circumstances  under  which  the  original  lease 
was  granted,  the  business  carried  on  by  the  defen- 
dant was  a  breach  of  the  covenant  in  the  original 
l^tse,  which  should  be  restrained  by  an  interlocutory 
injunction. 

Tod'HeaUey  v.  Benham,  40  Oh.  D.  80,  and  With^ 
ington  Board  v.  Manchester  Corporation,  [1893]  2  Oh. 
19,  discussed.— Pem6roA»( JKaW)v.  Warren,  O.A.  (Ir.). 

10.  Lease — Be-entry — Without  process  of  law — 
Right  to  relief  from  forfeiture — Preamble  to  section  2, 
4  Geo.  2,  c  28-— Com97U>n  Law  Procedure  Act,  1852, 
ss.  211,  2\%— Bankruptcy  Act,  1883,  ss.  44,  168.— 
Li  a  proper  case  a  lessee  is  entitied  to  relief  from 
even  f orfeture  where  the  re-entry  of  the  lessor  has 
been  a  peaceable  one  and  made  without  process  of 
law. 

The  effect  of  the  preamble  to  section  2  of  4  G^. 
2,  c.  28,  and  of  section  112  of  the  Oommon  Law 
Procedure  Act  of  1852,  is  not  such  as  to  limit  the 
jurisdiction  of  the  coiurt  to  grant  such  relief  only 
in  those  cases  where  ejectment  proceedings  have 
been  taken. 


The  right  to  relief  from  forfeiture  is  not  a  right 
purely  personal  to  the  lessee,  but  vests  on  his  bank- 
ruptoy  m  his  trustee  in  bankruptoy,  and  may  be 
assigned  by  such  trustee. — Howard  v.  Fansnawe, 
CH.D.  srniLiNO,  J. 

11.  Lease— ResidentkU  flats — Common  scheme — 
Implied  contract — Injunction. — A  general  scheme 
for  the  management  of  a  set  of  residential  flats 
conducive  to  tiie  benefit  and  convenience  of  the 
tenants,  and  contained  in  the  tenancy  agreements, 
implies  a  contract  on  the  part  of  the  lessor  not  to 
alter  the  privateresidential  character  of  the  buildings 
and  a  breach  of  such  implied  contract  maybe  re- 
strained by  injunction. 

Smcer  v.  MaHin,  37  W.  E.  689,  14  App.  Oas.  12, 
applied.— £ru<20on  v.  Cripps,  oh.d.  north,  j.,  200. 

12.  Lease — Stipulation  for  payment  of  ciddilional 
rent  of  £3  per  ton  by  wauofpenaUy  for  every  ion  of 
hay  or  straw  sold  off  ike  premises — Material  differ- 
ence  between  manurud  vcuue  of  hay  and  straw — 
Penalty — Liquidated  damages— -StimUaiions  of  vary-' 
ing  importance. — ^A  lease  of  a  mrm  contained  a 
stipulation  that  the  lessee  should  pay  additional 
rent  at  tiie  rate  of  £3  per  ton  by  way  of  penalty 
for  every  ton  of  hay  or  straw  which  should  be  sold 
off  the  premises  during  the  last  twelvemonths  of 
the  texum^.  It  was  proved  that  there  was  a 
material  difference  between  the  manurial  value  of 
hay  and  the  manurial  value  of  straw. 

Meld,  that  the  sum  of  £3  per  ton  was  a  penalty, 
and  could  not  be  recovered  as  liquidated  damages. 

WHght  V.  Tracey,  1 1r.  E.  0.  L.  134,  not  followed. 
— Willson  V.  Love,  O.A.,  450. 

13.  Underleiue— Covenant  to  hem  in  repair — 
Measure  of  damages. — In  an  action  for  damages  <m 
a  breach  of  covenant  to  keep  demised  properj^  in 
repair,  the  proper  measure  of  damages  is  the  diffor- 
ence  in  value  Mtween  the  reversion  with  ihe  cove- 
nant performed  and  the  value  of  that  reversion  with 
the  covenant  unperformed. 

In  the  case  of  an  underlease,  if  the  underlease 
discloses  the  fact  that  it  is  an  underlease,  the  lia- 
bility over  of  the  underlessor  to  his  superior  land- 
lord is  a  material  circumstance  to  be  taken  into 
account  in  ascertaining  the  amount  of  damages  to 
be  paid  by  the  underlessee  to  the  underiessor  for 
breach  of  covenant  to  keep  in  repair. — Ebbetts  v. 
Conquest.,  O.A.,  56. 

See  also   Bankbufott,    18;    Oompant,  33; 

Frattdb,  Statxttb  of  ;  FsAcrnoB,  16,  23. 

LANDS  OLAUSBS  AOTS  :— 

1.  Railway  company — Notice  to  treat — Pari  of  a 
building —  '*  House**  —  **  Manufactory**  —  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict,  c  18),  s. 
92.— Where  a  railway  company  gives  notice  to 
treat  for  part  of  a  building,  another  part  of  whk^ 
building  is  used,  together  witii  the  i^jaoent  land 
and  premises,  for  the  purposes  of  a  manufaotory, 
the  company  is  reN^uinng  the  sale  of  a  part  of  toe 
manufactory  within  the  92nd  section  of  the  Lands 
Olauses  Act,  and  cannot  resist  a  connt«-notioe 
calling  upon  the  company  to  take  the  whole  mana- 
factory. — Brook  v.  Manchester ^  Sheffield^  dx^,  BaU-- 

way  Co.,  OH.D.  OHTETY,  J. 

2.  Railway  company  —  Superfluous  lands — Pre* 
emption — Compulsory  sale  by  railway  compan^f — 
Lands  Clauses  Act,  1845  (8  &  9  Vict,  c  18),  ss.  127, 
128. — It  is  not  to  be  inferred  from  the  compulmy 
sale  by  one  railway  company  to  another  of  lands 
which,  if  not  sold,  might  nave  been  required  for  the 
purposes  of  the  selling  company,  that  the  landi 
are  superfluous  lands  in  the  hands  of  that 
company. 
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Under  the  powers  of  a  special  Act  passed  in  1863 
the  defendants  aoqnired  certain  lands  from  the 
plaintiffs  predecessors  in  title.  Under  the  powers 
conferred  by  a  n>eoial  Act  paoed  in  1883  the 
Lancashire  and  Yorkshire  Bailway  Co.  acquired 
comj^ulsorily,  amonc  other  lands,  part  of  the  lands 
acquired  by  the  Pendants  from  the  plaintiff's 
predecessors  in  title.  The  Act  contained  a  proviso 
that  the  enactment  should  not  affect  or  prejudice 
any  estate,  riffht,  title,  interest,  or  advant^e  of 
the  plaintiff,  nis  heirs  or  assigns.  The  eviaence 
showed  that  the  lands,  if  they  had  not  been  sold  to 
the  Lancashire  and  Yorkshire 'Bailway  Co.,  might 
have  been  required  for  the  purposes  of  the  defen- 
dants' undertaking. 

Held  (reversiog  the  decision  of  Kekewich,  J.}, 
that  the  lands  sold  to  the  Lancashire  and  Yorkshire 
Bailway  Go.  could  not  be  treated  as  superfluous 
lands  of  the  defendants. 

HolU  V.  Midland  Bailway  Co.,  30  W.  B.  516,  20 
Oh.  D.  418,  approved. 

Lord  Carinffton  v.  Wycombe  Bailway  Co.,  16 
W.  B.  494,  L.  B.  3  Ch.  App.  377,  distinguished.^ 
Dunhill  V.  Norih'Eastem  Bailway  Co.,  O.A.,  231. 

3.  Beinveatment  of  purcTuue  money  —  Behuilding 
rectory^Lands  Clausee  Act,  1845,  s.  69.~In  1890  a 
rector  rebuilt  the  rectory  at  a  time  when  consider- 
able repairs  would  otherwise  have  been  necessary. 
In  1893  some  of  the  glebe  was  acquired  by  the 
Manchiwter  Ship  Canal  Co.,  and  the  purchase 
money  paid  into  court.  Part  of  the  expenses  of 
rebuilding  the  rectory  was  still  unpaid ;  on  a  petition 
by  the  rector. 

Held,  that  the  sum  remaining  due  could  not  be 
paid  out  of  the  fund  in  court. — Newton  Heath 
\BacUyr),  Exparte,  OH.D.  kobth,  j.,  645. 

See  also  kailway,  1,  3,  4 ;  School. 

LEASE.— 8ee  Administbation,  8 ;  Landlord  and 
Tenant,  6-13;  Nboligence,  2;  Peaotioe,  16; 
SoLiorroB,  10;  Vendor  and  Ptjrohaser,  6-8; 
Will,  23. 

LIBEL.— See  PRAcrnoB,  19,  47. 

MCBNSmGLAW:- 

1.  Jtuiicee — Benewal — Adjournment — ^Mandamus. 
— ^A  notice  of  an  application  for  renewal  of  a 
licence,  given  for  the  nrst  day  of  the  general  annual 
licensing  meeting,  holds  good  for  all  adjournments. 
— Beg.  V.  Armstrong,  Q.B.D. 

2.  Justices — Benewal — Objection — Meeting  of  juS' 
tices  in  private  room^^Adjoumment — Mandamus — 
Licensing  Act,  1828  ^9  Oeo.  4,  c  61),  ss.  1,  3,  9— 
Licensing  Act,  1872  (c.  94),  s.  l2^Licensing  Act, 
1874  (c.  49),  s.  26. — An  application  for  renewal  of  a 
licence  was  made,  and  tne  justices  adioumed  the 
consideration  of  the  renewaL  Pending  me  adjourn- 
ment notice  of  objection  to  the  renewal  was  for  the 
first  time  served  on  the  applicant.  The  applicant 
attended  at  the  adjoumea  nearing  and  was  heard 
by  her  solicitor,  and  the  justices  refused  the 
renewal. 

On  an  application  for  a  mandamus. 

Held,  that  the  objection  had  been  lodged  in 
time,  and  that  as  the  justices  had  heurd  and  deter- 
mined the  matter  no  mandamus  would  be  granted. 
— Beg,  V.  Anglesea  Justices,  Q.B.D. 

3.  Licence — Renewal — Beerhouse — Mandamus. — In 
the  case  of  a  beerhouse  coming  within  the  provi- 
sions of  section  19  of  the  Wine  and  Beerhouse  Act, 
1869  (32  &  33  Vict  c.  27),  on  an  application  for  a 
renewal  of  the  Hcence  the  magistrates,  in  the 
absence  of  any  objection  within  section  8,  have  no 
ohoioe  bat  to  grant  a  xeuewal  without  qualifloationi 


save  where  there  have  been  such  alterations  in  the 
premises  since  the  last  renewal  as,  in  the  opinion  of 
the  justices,  destroy  the  identity  of  the  premises, 
when  they  may  treat  the  beerhouse  as  a  new  beer* 
house,  and  grant  or  refuse  a  new  Ucence  for  it  at 
their  discretion. — Beg.  v.  Bradford  Justices,  Q.B.D. 

4.  Sale  of  liquor  eUewhere  than  on  licensed  pre* 
mises— Licensing  Act,  1872  (35  &  36  Vict,  c  94),  s.  3. 
— ^The  appellant  held  an  off  licence  for  the  sale  of 
beer  by  retail  His  practice  was  to  employ  a  carter, 
who  went  round  to  the  customers'  nouses  every 
week  with  a  cart  from  which  he  delivered  jars  of 
beer  and  received  orders  for  the  following  week. 
The  carter  in  this  way  received  an  order  from  a 
customer  at  the  customer's  own  house  for  a  jar  of 
beer,  which  was  the  following  week  delivered  from 
the  cart  at  the  house  and  there  paid  for.  The  jar 
was  one  of  several  gallon  jars,  none  of  which  were 
distinguished  by  any  label  or  other  mark  from 
other  similar  jars  in  the  cart. 

Held,  that  the  sale  of  beer  to  the  customer  took 
place  at  the  latter's  house  and  not  on  the  licensed 
preniises,  and  the  appellant  was  therefore  properly 
convicted  under  section  3  of  the  licensmg  Act, 
1872,  of  selling  intoxicating  liquor  at  a  place  where 
he  was  not  authorized  by  his  licence  to  sell  the 
same. — Flette  v.  Campbell,  Q.B.D. 

5.  8cde  of  drink  to  drunken  person — Sale  by  bar^ 
man  contrary  to  orders— tConviction  of  publican — 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  13.— A 
publican  gave  general  instructions  to  his  bajrmen 
not  to  sell  drink  to  drunken  persons.  A  barman,  in 
the  absence  of  the  publican,  sold  drink  to  a  drunken 
person. 

Held,  that  the  act  of  the  barman  being  within 
the  scope  of  his  employment,  the  publican  was 
liable  to  be  convicted  under  section  13  of  the 
Licensing  Act,  1872,  for  selling  intoxicating  liquor 
to  a  drunken  person. — Police  Commissioners  v. 
Cartman,  Q.B.D.,  637. 

6.  Saleat^place  not  authorized  by  licence — Sale — 
Appropriation  of  goods  sold^ Licensing  Act,  1872 
(35  &  36  Vict.  c.  94),  8.  3.— A  brewer  at  Buml^, 
having  an  off-licence  for  the  sale  of  beer  by  retau, 
sent  round  a  traveller  to  obtain  orders  at  Accring- 
ton.  The  traveller  handed  to  the  customer  at 
whose  house  he  caUed  a  printed  and  stamped 
post-card,  addressed  to  the  brewery ;  the  traveller 
wrote  on  the  post-card  the  quantity  of  ale  required, 
and  the  customer  signed  the  post-card,  which  was 
then  posted  by  the  traveller.  The  post-card  oon- 
tainea  a  request  to  the  brewer  to  supply  the 
quantity  of  ale  named  weekly  until  further  notice, 
and  concluded  as  follows :  "  I  assent  to  the  appro- 
priation bv  you  to  this  order  at  jonr  brewery  of 
goods  of  the  above  description  and  in  a  deliverable 
state.*'  The  brewer's  carter  selected  at  the 
brewery,  in  accordance  with  such  an  order,  six 
bottles  of  ale,  one  of  which  he  labelled  with  the 
customer's  name  and  address,  and  placed  them  in 
a  coop  or  box  together  with  six  other  bottles,  for 
another  customer,  one  of  which  was  also  labelled. 
The  goods  (with  others)  were  then  placed  on  a 
lorry,  and  ultimately  delivered  at  the  customer's 
house,  whore  they  were  paid  for  on  delivery. 

Held,  that  there  had  been  a  complete  sale  and 
appropriation  of  the  g^oods  at  the  brewery  at 
Bmmley,  and  that  the  brewer  could  not  be  con- 
victed under  section  3  of  the  Licensing  Act,  1872, 
of  selling  intoxicating  liquor  at  a  place  where  he 
was  not  authorized  by  his  licence  to  sell  the  same. 

Fletts  V.  Campbell,  [1895]  2  Q.  B.  229,  distin- 
guished.~P2ett«  v.  Beattie,  Q.B.D. 

See  also  JusnoBB,  5 ;  Theatbb. 
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LIGHT:— 

Ancient  lighU-^Prescription  Ad  (2  &  3  WiU.  4, 
e.  71),  88.  3,  4 — InterrupHon. — An  action  oannot  be 
brought  in  respeot  of  a  presoriptive  right  to  Mght 
tmless  the  aooess  and  use  of  the  lisht  has,  at  the 
time  of  action  brought,  been  aotuaUy  enjoyed  for 
the  full  period  of  twenty  yean  without  interrup- 
tion; the  fact  that,  by  reason  of  enjoyment  of 
access  of  light  for  more  than  ninetetti,  but  under 
twenty  years,  effectual  interruption  has  become 
impossible  before  the  completion  of  the  full  period, 
does  not  make  any  difference. — Batter8€a  {Lord)  ▼. 
City  of  London  8ewer8  Commi88ioner8,  OH.D.  nobth, 
J.,  124. 

See  also  P&AonoE,  25. 

LIMITATIONS,  STATUTE  of  :— 

1.  Oompo8ition — Failure  by  debtor  to  pay  composi- 
tion— Action  for  original  debt. — In  1888  tiie  defen- 
dant arranged  with  his  creditors  (including  the 
plaintiff)  for  a  composition  of  his  debts  incurred 
before  1887,  payable  by  instalments.  The  first 
instalment  was  not  paid.  On  the  28th  of  October, 
1893,  the  plaintiff  brought  an  action  for  the  amount 
of  the  original  debt. 

Held,  tibat  the  plaintiff  was  entitied  to  judg- 
ment ;  that  there  was  implied  in  the  arrangement 
made  in  1888  a  i>romise  on  the  part  of  the  debtor 
that  in  case  he  failed  to  pay  the  composition  at  the 
agreed  time,  he  should  pay  the  entire  debt ;  and 
consequently,  that  the  Statute  of  limitations  had 
not  barred  the  debt. — McDonnell  v.  Broderick, 
O.A.  (Ir.). 

2.  Money  cTiorged  on  land — Deviee  oflande  charged 
to  tenant  for  life  of  charge  under  a  eettlement — Fre^ 
eumption  of  payment  of  interest  by  devisee  in  fee — 
Beal  Froperty  Limitation  Act,  1874  (37  &  38  Vict.  c. 
67),  s.  8. — ^A  testator,  having  covenanted  to  pay 
within  twelve  months  of  his  death  to  the  trustees 
of  his  son's  marriage  settiement  a  sum  of  money, 
and  having  charged  certain  real  estate  with  pay- 
ment of  the  same  and  interest,  devised  the  estate, 
subject  to  the  charp^,  to  his  son  in  fee.  The  son 
was  tenant  for  life  under  tiie  settiement,  and 
entered  into  possession  of  the  estate  on  the  death 
of  his  father,  and  received  the  rents  and  profits  for 
more  than  twelve  years.  The  money  had  never 
been  raised,  nor  had  any  interest  ever  been  paid  in 
fact. 

Held,  that  there  had  been  no  payment  of  interest 
so  as  to  prevent  the  Statute  of  Limitations  running 
in  favour  of  the  personal  estate. 

Decision  of  Kekewich,  J.  (43  W.  B.  491),  affirmed. 
—England,  Be,  Steward  v.  England,  O.A.,  119. 

3.  Bent'charge — Non-payment — Extinguishment  — 
BititressStatute  of  Limitations  (3  &  4  WiU.  4,  c.  27), 
M.  1,  2,  34. — A  rent-charge  is  a  ''  rent "  within  the 
Statute  of  Limitations  (3  &  4  Will.  4,  c.  27),  and 
the  owner  thereof  is  barred  from  the  remedy  of 
distress  after  the  right  to  recover  the  rent-charge 
has  become  extingmshed  by  non-payment  during 
the  period  limited  by  the  statute. 

Aiid  the  statute  is  not  prevented  from  running  by 
the  fact  that  the  land  subject  to  the  rent- 
charge  is  in  the  possession  of  a  statutory  cor- 
poranon. 

James  v.  Baiter,  3  Bing.  N.  0. 544,  applied. — Jones 
V.  Withers,  O.A. 

See  also.  Admiralty,  1;  Bakxbuftot,  28; 

OoHFANY,  23 ;  Pabtnebship,  1;  SouoiTOB,  12; 

Tbustbe,  3,  8. 

LOCAL  GOVBBNMBNT:— 

1.  ArbitraUon — Differences  between  district  councils 
—Appointment  of  arbitrator  by  LoocU  Qovemmefit 


Board — **  OtJur  modeof  adjustment** — Local  Govern^ 
ment  Act,  1888  (51  &  62  Vict.  c.  41),  m.  59  (4),  and 
(6)  and  62  (2).— In  the  case  of  differences  between 
district  councils  a  provision  in  the  order  or  scheme, 
under  section  57  of  the  Local  Government  Act, 
1888,  that  such  differences  may  be  adjusted  by  the 
county  council  is  not  another  mode  of  adjustment 
within  section  62  (2)  of  that  Act.  The  mode  of 
adjustment  contemplated  in  section  59  (4)  is 
adjustment  by  the  order  or  scheme  itself. — Sewers 
by  District  Council  and  Mythohnroyd  District  Coun* 
dVs  Arbitration,  Be,  Q.B.D. 

2.  Arbitration — Faving  expenses — Apportionment 
— Award  of  arbitrator — Bemedy  of  local  authority — 
Frooeedings  to  enforce  auxird— Jurisdiction  of  High 
Court— Fublic  HeaUh  Act,  1875  (38  &39  Vict,  c  55), 
s.  160— Arbitration  Act,  1889  (52  &  53  Vict  o.  49), 
«.  12. — An  award  of  an  arbitrator  under  section  150 
of  the  Public  Health  Act,  1875,  fixing  the  propor- 
tion of  paving  expenses  payable  by  an  owner  of 
premises  to  the  local  authority  is  not  enforceable 
under  section  12  of  the  Arbitration  Act,  1889. — 
WHlesden  Local  Board  v.  Wright,  C.A.,  676. 

3.  Bye-law — Invalidity — Coal — Sale  from  vehicle 
— Bequisition  to  weigh — Weights  and  Measures  Ad, 
1889  (52  &  53  Vict.  c.  21).  s.  28.— By  a  bye-law 
made  by  a  local  authority  under  section  28  of  the 
Weifi;hts  and  Measures  Act,  1889,  which  enables 
local  authorities  to  make  bye-laws  regulating  the 
sale  of  coal  in  small  quantities,  **  Every  pervon  in 
charge  of  any  vehide  carrying  coal  for  sale  .  .  . 
in  quantities  not  exceeding  two  hundredweight 
.  .  .  shall  re-weigh  the  coal  upon  being  re- 
quested to  do  so  by  any  purehaser,  or  by  anyone  on 
behalf  of  tiie  purehaser,  or  by  an  inspector  of 
weights  and  measures,  or  by  any  constable." 

Held,  by  Lord  Bussell  of  Eillowen,  O.J.  (Wright, 
J.,  doubting),  that  the  section  authoriiEed  the 
making  of  a  bye-law  requiring  the  ooal  to  be 
weight  by  tiie  person  in  charge  of  the  vehicle,  but 
held  by  the  court  that  the  bye-law  was  unreason* 
able,  and  therefore  bad. — Alty  v.  Farr^,  Q.B.D. 

4.  Bye-law — Validity — New  buildings — Fowers  of 
corporation  to  disapprove  of  plans — Leeds  Improve- 
ment Act,  1893  (56  &  57  Via.  c.  ccx.),  s.  51— Notice 
to  stop  building  disregarded— FmaUy. — ^TheOorpoT»- 
tion  of  Leeds  under  the  powers  given  them  by 
certain  local  improvement  Acts  made  bye-laws  re- 
lating to  new  buildings  in  the  dty. 

Bye-law  61  provided  that  any  person  who  shall 
erect  a  new  ouilding  without  having  the  plans 
previously  approved  of  by  the  corporation  shall  be 
uable  to  a  penalty. 

0.,  a  buildine  owner,  sent  in  plans,  which  Uie 
corporation,  witiiin  twenty-one  days,  gave  wriUeu 
notice  to  0.  of  their  refusal  to  pass,  on  the  groond, 
as  stated  in  their  notice,  that  the  provisions  d 
section  57,  sub-sections  (1)  and  (3),  of  the  Leeds 
Improvement  Act,  1893,  would  not  be  complied 
witn  by  the  proposed  plan. 

0.  thereupon  commenced  to  erect  the  bniMingi 
in  accordance  with  the  plans,  and  was  sommooied 
by  the  corporation  and  convicted  under  bye-law  61. 

Held,  that  although  bye-law  61  purported  to  give 
an  absolute  power  to  the  corporation  to  sue  for  a 
penalty  whenever  a  building  was  oommenoed  with- 
out their  previous  approval  having  been  obtamed, 
yet,  as  the  oorporation  had  not  used  that  power 
capridouslv,  but  had  stated  the  grounds  lor  tiieir 
disapproval,  the  conviction  was  right  and  must  be 
affirmed. — Cook  v.  Hainsworth,  Q.B.D.,  541. 

5.  County  council — Bye-law — Validity — OumdtUL 
tion — Lights  on  vehideS"  Municipal  OorporationM  Ati, 
1882  (45  &  46  Vidt.  c  50),  s.  2a-Zoce2  (hmnMo^ 
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Act,  1888  (62  &  52  Vict.  c.  41),  m.  75,  85.— A  bye- 
Isw  for  the  good  rale  and  goyemment  of  a  locality 
made  by  the  local  authority  ought  to  be  constraed 
so  as  to  give  reasonable  effect  to  the  object  aimed 
at. 

A  county  counoQ  made  a  bye-law  that  *'  a  person 
driving  any  vehicle  shall,  from  the  end  of  the  first 
hour  affcer  sunset  to  two  o'clock  a.m.,  except  during 
such  part  of  that  period  as  shall  be  between  the 
rising  and  setting  of  the  moon,  carry  attached  to 
such  vehicle  a  lighted  lamjp  placed  so  as  to  exhibit 
a  light  in  the  direction  he  is  proceeding  in  order  to 
signal  the  approach  or  position  of  the  vehicle ;  and 
in  case  of  a  vehicle  carrying  timber,  such  person 
shaU  also  carry  attached  at  the  end  thereof  a 
lighted  lamp  so  as  to  exhibit  a  light  to  persons 
overtaking  the  vehicle.'' 

Held,  that  this  bye-law  was  not  bad,  either  (1) 
by  reason  of  its  throwing  on  an  alleged  offender 
the  onus  of  proving  that  the  alleged  offence  occurred 
at  a  period  between  the  rising  and  setting  of  the 
moon,  for  that  could  be  proved  by  means  of  an 
almanac ;  or  (2)  by  reason  of  the  omission  in  the 
bye-law  of  the  words  *'  in  any  street  or  public 
place,"  for  those  words  were  to  be  implied ;  or  (3) 
by  reason  of  the  words  "attached  to  the  end 
thereof"  being  capable  of  bein^  construed  as 
applicable  either  to  the  vehicle  itself  or  to  the 
timber  carried  thereon,  for  those  words  reasonably 
construed  must  be  taken  as  applicable  only  to  the 
vehicle  itself.— PTo^Aier  v.  Stretton,  Q.B.D.,  525. 

6.  County  council— Bye-law  for  good  tuU  and 
government — Use  of  profane  or  obscene  language — 
Ite€uonaUeiM8 — Municipal  Corporations  Act,  1882  (45 
&  46  Vict.  c.  50),  s.  2S— Local  Oovemment  Act,  1888 
(51  &  52  Vict.  c.  41),  s.  16.— A  bye-law  for  the  good 
rule  and  government  of  a  county  made  by  a  county 
council  under  section  23  of  the  Municipal  Corpora- 
tions Act  and  section  16  of  the  Local  Government 
Act,  1888,  prohibited  any  person  from  singing  pro- 
fane or  obscene  songs  or  usinff  profane  or  obscene 
language  **  in  any  street  or  public  place,  or  on  land 
adjacent  therto." 

Meld,  that  the  bye-law  was  unreasonable  and  in- 
valid, not  only  because  it  extended  the  prohibition 
to  laiid  adjacent  to  a  street  or  public  place,  but 
because  it  did  not  restrict  the  offence  to  cases 
where  the  song  was  sung  or  the  language  used  to 
the  annoyance  of  any  person  or  of  the  piu)lic. 

A  bye-law  for  good  rule  and  government  made 
under  section  23  of  the  Muncipal  Corporations  Act, 
1882,  does  not  require  confirmation  by  the  Local 
Government  Bourd. — Strickland  v.  Hayes,  Q.B.D., 
398. 

7.  County  council — Main  roads — Urban  district — 
Maintenance  —  Contribution  —  Paved  footways  — 
General  Turnpike  Act  (3  Geo.  4,  c.  126),  ss.  Ill,  112 
— Highways  and  Locomotives  Act,  1878  (41  &  42  Vict. 
c.  77),  ss.  13,  15— 2/OcaZ  Government  Act,  1888  (51  & 
52  Vict.  c.  41),  s.  11. — ^Where  an  urbui  authority 
cslaim,  under  section  11  of  the  Local  Government 
Act,  1888,  to  retain  the  powers  and  duties  of  main- 
taining any  main  road  within  their  district,  the 
liability  of  the  comity  council  to  contribute  to  the 
costfl  of  maintaining  such  road  extends  to  the  costs 
of  maintaining  the  paved  footways  which  run  along 
the  side  of  such  road,  even  though  the  road  was 
formerly  a  turnpike  road  which  became  a  main 
road  on  being  distumpiked. 

In  re  Load  Board  of  Warminster  and  the  County 
Council  of  WilU,  38  W.  B.  670,  25  a  B.  D.  450, 
approved. — Burslem  {Mayor  of)  and  Staffordshire 
County  Council  Arbitration,  Be,  O.A.,  356 

8.  Drain — Sewer — Single  drain  draining  several 


houses — Liahility  to  repair — Public  Health  Act,  1875 
(c.  55),  ss.  4,  13,  A\— Public  HeaUh  Act,  1890  (c.  59), 
s.  19. — ^A  drain  pipe  passing  through  private  pro- 
perty had,  from  a  date  prior  to  1890,  received  the 
drainage  of  several  houses  belonging  to  different 
owners  before  it  joined  the  public  sewer.  The  pipe 
having  become  a  nuisance,  tiie  local  authority  (who 
had  adopted  the  Public  Health  Act,  1890)  gave  the 
owners  of  the  houses  notice  to  repair  it,  and  on 
their  failure  to  do  so  executed  the  necessary  works 
themselves,  and  claimed  to  recover  tiie  expenses 
from  the  owners : 

Held,  that  the  pipe  in  question  was  a  ''  single 
private  drain"  within  section  19  of  the  Public 
Health  Act,  1890,  and  that  the  local  authority  was 
entitled  to  recover. 

iScZ/v.  Hove  Commissioners,  43  W.  E.  300,  [1895] 
1  Q.  B.  685,  followed. 

Hill  V.  Hair,  43  W.  B.  651,  [1895]  1  Q,  B.  906, 
disapproved. — Bradford   v.    Eastbourne   [Mayor), 

Q.B.D. 

9.  HighvKty — District  inclosure  commissioners  with 
jurisdiction  over  highways — District  council — Transfer 
of  authority — Bepair  of  roads — Mode  of  raising 
expenses — Exemption  from  outside  highvoay  rates — 
Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  ss. 
25  and  29. — ^The  expression  *'  highway  authority  " 
in  the  Local  Government  Act,  1894  (56  &  57  Vict, 
c.  73),  is  general,  and  has  not  the  limited  meaning 
given  to  l£e  same  expression  in  the  Highways  and 
Locomotives  (Amendment)  Act,  1878  (41  &  42  Yiot. 
c.  77).  And  highway  expenses  raised  by  an  acre 
rate  are  not  defrayed  out  of  any  property  or  funds 
other  than  rates  within  section  29  of  the  Local 
Government  Act,  1894. 

Commissioners  of  M.  had  under  certain  local  and 
private  Acts  powers  of  inclosure  and  dnunage,  and 
jurisdiction  over  the  roads  in  M.,  a  district  made 
up  of  parts  of  certain  parishes,  some  of  which  were 
in  rural  and  others  m  urbaoi  sanitary  districts. 
Under  these  Acts  the  expenses  of  repairing  the 
roads  in  M.  were  raised  by  an  acre  rate  levied 
equally  on  the  lands  in  M.,  and  the  lands  in  M. 
were  exempted  from  all  other  highway  expenses. 
The  opinion  of  the  court  being  asked,  it  was 

Held,  that  the  commissioners  were  a  highway 
authority  within  the  Local  Government  Act,  1894 ; 
that  their  authority  as  to  the  roads  in  the  rural 
district  was  hj  section  25  of  that  Act  transferred  to 
the  rural  district  coimdl,  their  authority  as  to  the 
roads  in  the  urban  district  to  the  urbui  district 
council;  that  the  highway  expenses  of  M.,  after 
the  transfer,  were  not  to  be  rai^  by  an  acre  tax, 
but  treated  as  general  expenses  under  section  29  of 
the  Act,  and  that  the  lands  in  M.  were  no  longer 
exempted  from  general  highway  rates. — Marshland 
Smeeth  Commissioners  v.  Marshland  District  Council, 

Q.B.D. 

10.  Highway  —  Encroachment  on — Obstruction  — 
Bight  to  abate  nuisance — No  previous  conviction — 
Urban  district  council— Public  Health  Act,  1875  (38 
&  39  Vict.  c.  55),  s.  U9— Local  Government  Act, 
1894  (56  &  57  Vict.  c.  73),  s.  26  (1).— An  urban 
disttict  council  may  remove  any  obstruction  to  or 
encroachment  on  any  hi^way  vested  in  them  by 
section  149  of  the  Public  Health  Act,  1875,  without 
previously  taking  any  proceedinffs,  either  by  indict- 
ment or  summarily,  against  the  person  who  is 
alleged  to  have  caused  the  obstruction  or  encroach- 
ment, but  they  do  so  at  their  own  risk,  and  the 
onus  is  on  them  of  showing  that  an  obstruction  or 
encroachment  did  in  fact  exist. — Beynolds  v. 
Presteign  District  Council,  Q.B.D.,  479. 

11.  HighuKiy  ^  Boadside    waste — Obstruction — 
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Expenaea  of  removal— Local  Govemfnerd  Act,  1894,  «. 
26  (1).— Uoder  seotion  26  (1)  of  the  Local  Gbvem- 
ment  Act,  1894,  a  looal  authority  is  entitled  to 
remove  an  obstmotion  to  a  roadside  waste,  and  oan 
recover  the  expenses  of  so  doin^  from  the  obstruc- 
tor.—Zou^^  District  Council  v.  West,  Q.B.D. 

12.  Highway  —  Main  road — Footways — Refpair — 
Highways  Act,  1878  (c.  77),  «.  13 — Local  Oovem- 
ment  Act,  1888  (c.  41),  s.  11.— Under  section  11, 
sub-section  (2)  of  the  Local  Government  Act,  1888, 
a  county  council  must  pay  to  the  urban  authority 
an  annual  sum  towards  the  costs  of  the  repair  in 
an  urban  district  of  the  paved  footpaths  upon  or 
at  the  sides  of  distumpiked  roads,  which  have  be- 
come main  roads  under  the  Highways  Act,  1878, 
s.  13. 

In  re  Warminster,  25  Q.  B.  D.  450,  and  In  re 
Burslem,  [1896]  1  Q.  B.  24,  approved.— Dcrfty 
County  Council  v.  Matlock  Bath  District  Council,  H.L. 

13.  Illegal  contract — Contract  with  local  authority 
— No  penalty  clause — Bight  of  action — Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55).  «.  174  (2).— The 
PubHc  Health  Act,  1875,  s.  174  (2),  enacts  that 
with  respect  to  contracts  made  by  an  urban 
authority  under  that  Act  the  contract  shall  specify 
some  pecuniary  penalty  to  b^  paid  in  case  the 
terms  of  the  contract  are  not  duly  performed. 

Held,  that  this  provision  is  not  directory,  but  is 
peremptory.  An  action  will  therefore  not  lie 
against  a  local  authority  for  money  due  under  a 
contract  which  does  not  contain  a  p^ialty  clause. — 
British  Insulated  Wire  Co,  v.  Prescot  Council, 
Q.B.D.,  224. 

14.  Nuisance  —  Abatement  —  Action  by  local 
authority  —  Consent  of  Attomey-Oeneral  —  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55).  s.  107.— Pro- 
ceedings by  a  local  authority  under  section  107  of 
the  Public  Health  Act,  1875,  to  enforce  the  abate- 
ment of  a  nuisance  from  which  the  local 
authority  suffers  no  damage,  can  only  be  taken 
with  the  consent  of  the  Attomey-Gtoneral. 

Wallasey  Local  Board  v.  Graoey,  35  W.  E.  694.  36 
Ch.  D.  593,  approved.— Toi^en^m  Urban  District 
Council  V.  Williamson,  CA..,  676. 

15.  Nuisance  —  Abatement\ — Notice  served  on 
premises — Bight  of  occupier  to  recover  expenses  from 
owner — Public  Health  (London)  Act,  1891. — Under 
the  Public  Health  (London)  Act,  1891,  a  sanitary 
authority  served  on  certain  premises  an  intimation 
or  warning  addressed  to  the  owners,  that,  if  cer- 
tain necessary  works  were  not  completed  within  a 
specified  time,  they  would  commence  proceedings 
against  them  *'by  the  service  of  a  statutory 
notice."  Thereupon,  the  occupier,  without  for- 
warding the  document  to  the  owners,  or  informing 
them  of  it.  caused  the  work  to  be  executed,  and 
then  sought  to  recover  the  amount  expended^thereon 
from  the  owners.  It  was  decided  by  Lawrance,  J., 
on  the  authority  of  Gebhardt  v.  Saunders,  67  L.  T. 
Bep.  684,  [1892]  2  Q.  B.  452,  that  the  owners  were 
liable.    On  appeal : 

Held,  that  the  occupiers,  not  being  compellable 
to  execute  the  work,  had  acted  as  mere  volunteers 
in  doing  so,  and  had  no  daim  to  be  reimbursed  by 
the  owners. — Thompson  v.  Hawes,  o.A. 

16.  Sewer — New  buildings  and  streets — Expenses  of 
sewercujie — Befusal  of  local  authority  to  approve  plans 
—Local  Government  Act,  1858  (21  &  22  Vict.  c.  98). 
«.  U— Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  157,  158,  277.— The  owner  of  land  in  a  rural 
district  in  which  section  157  of  the  Public  Health 
Act,  1875,  was  in  force  desired  to  erect  upon  his 
land   considerable   blocks    of   houses   comprising 


several  streets.  The  bye-laws  of  tiie  District  Ooimeil 
aiade under  seotion  157,  required  that  the  building 
owner  should  deposit  plans  showing,  inter  alia, 
**  the  intended  line  of  cbainage  of  the  buildings," 
and  should  also  deposit  **  a  description  in  writing 
of  the  intended  mode  of  drainage  ^ ;  the  bye-laws 
did  not  relate  to  the  provisions  for  the  sewerage  of 
new  streets.  The  owner  deposited  plans  of  the 
proposed  new  streets  and  houses,  showing  in  the 
case  of  each  house  a  separate  drain  ending  in  the 
soil  of  a  proposed  new  street,  with  no  cesspool  or 
other  receptacle  for  drainage,  and  evidently  con- 
templating the  existence  of  a  sewer  down  the  pro- 
posed street  into  which  the  separate  drains  should 
empty.  The  District  Council  refused  to  approve 
the  plans,  upon  the  ground  only  that  the  owner 
declined  to  agvee  with  them  for  the  construction  at 
his  expense  of  the  necessary  main  sewers  and 
sewaffe  outfall  works. 

Held,  that  the  District  Oounoil  were  not  entitled 
to  refuse  to  approve  the  plans  upon  that  ground. — 
Beg.  V.  Tynemouth  District  Council,  Q.B.D.,  646. 

17.  "  Slaughter-house  "  —  "  /So  continued  to  he 
used** — Towns  Improvement  Clauses  Act,  1847  (10  & 
11  Vict.  c.  34),  s.  126,  and  Local  Government  Ad, 
1858  (21  &  22  Vict.  c.  98).— *<  Slaughter-house  "  as 
used  in  the  Towns  Improvement  CUuses  Act,  1847, 
and  the  Local  Government  Act,  1858,  includes  not 
merely  the  premises  where  the  actual  slaughtering 
of  cattle  takes  place,  but  also  the  premises  used  for 
processes  connected  with  or  incident  to  the  slaugh- 
tering ;  and  premises  in  use  for  these  proceases, 
even  though  no  actual  slaughterinR  of  ct^e  takes 
place  within  them,  are  us^  as  slaughter-honaes 
within  section  126  of  the  Towns  Lnprovemeot 
Clauses  Act,  1847. 

A.  was  owner  of  certain  premises  in  Sheffield, 
which  for  many  years  previous  to  the  adoption  of 
the  Local  Government  Act,  1858,  by  the  borough 
had  been  used  for  the  slaughter  of  cattle.  In  Jan- 
uary. 1893,  he  ceased  to  slaughter  cattle  there,  but 
used  the  premises  for  *' pining"  cattle  preparatory 
to  slaughter.  In  March,  1895,  he  again  began  to 
slaughter  cattle  there.  On  summons  for  using  at  a 
slaughter-house  an  unlicensed  place,  the  magistrate 
held  that,  as  no  cattle  had  been  slauffhtdred  on  the 
premises  between  January,  1893,  and  Mardi,  1895, 
the  premises  had  not  been  '<  so  used  "  or  *'  con- 
tinned  to  be  used  as  such,*'  within  section  126  of 
the  Towns  Improvement  Clauses  Act,  1847,  and 
convicted  A.    On  appeal : 

Held,  that  the  conviction  was  wrong. — Hida  v. 
LitUefohn,  Q.B.D. 

18.  Street — Paving  expenses — Schools — Charge  on 
school  premises  —  **  Owners  **  —  Tru^ees  —  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  4,  150, 
257—SchooU  Sites  Act{^&5  Vict,  c  38),  s.  6.— The 
trustees  of  premises  conveyed  to  them  for  the  pur- 
poses of  a  school  under  section  6  of  the  Scaool 
Sites  Act,  1841,  are  *'  owners"  within  seotion  4  of 
the  Public  Health  Act,  1875,  and  the  local 
authority  is  entitled  to  a  charge  on  the  premiMS 
for  a  proportionate  amount  of  the  expenses  of 
pavinjg^  the  street  fronting  the  premises.— i7oni«y 
District  Council  v.  Smith,  OH.l).  kekswioh,  j.,  559. 

19.  ** Street**— Vestry— Soil  below  surface— PnhUc 
HeaUh  Act,  1875  (38  &  39  Vict.  c.  55),  s.  149— rioi- 
bridge  Wells  Improvement  Act,  1890  (53  &  54  VicL  c 
ccxooxv.),  88.  4,  93. — Where  tJie  Public  Healtii  Act, 
1875,  or  any  local  Act,  vests  a  street  in  a  urban 
authority,  it  only  vests  in  them  such  property  in 
the  soil  of  the  street  as  is  necessary  for  the  oontzol, 
protection,  and  maintenance  of  the  street  as  a 
highway  for  public  use,  and  ixmUn  upon  tfaenai  no 
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aathorilnr  to  make  ezoavations  in  the  toil  below  the 
snrfaoe  for  the  purpose  of  public  oonvenieuoes. 

Dictum  of  Bramwell,  L.J.,  in  Cover  dale  y.  CharU 
Urn,  4  Q.  B.  D.  104,  explained. 

An  agreement  was  entered  into  between  the  lord 
of  a  manor  and  the  freehold  tenants,  which  was 
confirmed  by  a  private  Act  of  Parliament,  by  which 
it  was  provided  that  a  certain  promenade,  formerly 
part  of  the  waste  of  the  manor,  should  remain 
open  and  free  for  the  public  use. 

Held,  that  the  soil  under  the  surface  of  the  pro- 
menade remained  the  property  of  the  lord. — Tan~ 
bridge  Wells  {Mayor)  ▼.  Baird,  H.L. 

20.  Water'doset — Defective  water-doBeU  —  Notice 
requiring  owner  to  amend — Validity  of — Public 
Health  [London)  Act,  1891  (54  &  55  Vict.  c.  76),  «. 
39,  eub'Sedion  3;  «.  41,  eub^section  2. — By  the 
Public  Henlth  (London)  Act,  1891,  s.  39,  sub- 
section 1,  the  county  council  are  required  to  make 
bye-laws  with  respect  to  water-closets;  and  by 
sub-section  3  any  directions  given  by  the  sanitary 
authority  under  tibat  Act,  so  far  as  they  are  not  in 
accordance  with  such  bye-laws,  shall  be  void.  By 
section  41,  sub-section  2,  if  on  examination  any 
water-closet ''  appears  to  be  in  bad  order  and  con- 
dition, or  to  require  cleansing,  alteration,  or  amend- 
ment," the  sanitary  authority  shall  serve  a  notice 
on  the  owner  requiring  him  to  put  it  in  proper 
order  or  condition.  And  by  sub-section  (3)  **  any 
person  who  thinks  himself  aggrieved  by  any  notice 
.  .  .  in  relation  to  any  water-closet  .  .  . 
may  appeal  to  the  county  council,  whose  decision 
shall  be  final.'' 

The  county  counoU  made  bye-laws  under  section 
39  with  respect  to  future  water-closets,  prescribing 
the  mode  of  their  construction,  but  made  none  wit£ 
respect  to  structural  alterations  of  existing  water- 
closets. 

The  respondent  was  to  owner  of  a  water-closet 
which  had  been  constructed  before  the  making  of 
the  bye-laws.  The  appellants  as  the  sanitary 
authority,  purporting  to  act  under  section  41,  sub- 
section 2,  served  a  notice  on  the  respondent  requir- 
ing him  to  make  certain  structural  alterations  in 
the  water-closet. 

Held,  (1)  that  upon  a  summons  for  non-com- 

Sliance  with  the  notice  the  masistrate  had  juris- 
iction  to  inquire  into  the  validity  of  the  notice, 
notwithstanding  the  provisions  as  to  an  appeal  to 
the  county  council.  (2)  That  the  notice  was  void 
under  section  39,  sub-section  3,  there  being  no  bye- 
laws  for  it  to  be  in  accordance  with. 

Held  also,  by  Kennedy,  J.,  that  the  '*  alteration 
or  amendment "  which  the  sanitary  authority  are 
empowered  to  require  under  section  41,  sub- section 
2,  does  not  comprise  structural  alteration. — Fulham 
Vestry  v.  Solomon,  Q.B.D. 

See  also  Election  Law,  7,  8;  Justices,  6; 
Negmobnob,  3;  Poob  Law,  4. 

JjOOKK  KENG'S  ACT.—See  Mobtoagb,  3. 

liONDON   BUILDING   ACT,    1894.— See  Mbtbo- 
POLIS  Managbmbnt,  1,  4,  9. 

liOTTEEY:— 

Newspaper  competition — Naming  the  winners  of 
horse  races—Lottery  Acts,  1802  (42  Geo.  3,  c.  119), 
s.  2,  and  1823  (4  Geo.  4,  c.  60),  s.  43.— The  pro- 
prietor of  a  weekly  paper  offered  £100  to  anyone 
who  should  correctly  fill  in  a  coupon,  provided  for 
the  purpose  in  an  issue  of  the  paper,  with  the 
names  of  the  first  four  horses  in  a  race  about  to 
take  place. 

Held,   that  this  was  not  a  lottery  within  the 


meaning  of  the  Lottery  AatB.Stoddart  ▼.  Sagar, 
Q.B.D.,  287 

LUNACY:— 

1.  Action  by  committee — Subsequent  bankruptcy  of 
lunatic — Trustee  in  bankruptcy  added  as  defendant — 
Application  by  trustee  to  stay  proceedings  granted — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  132— 
Lunacy  Act,  1890  (53  Vict.  c.  5),  sa.  117,  120— 
R.  S,  C,  1883,  ord.  16,  r.  17.— A.,  the  committee  of 
B.,  a  lunatic,  commenced  an  action  against  C.  B. 
was  subsequently  adjudicated  a  bankrupt,  where- 
upon, at  the  instance  of  0.,  the  writ  was  amended 
by  adding  B.'s  trustee  in  bankruptcy  as  a  defend- 
ant to  the  action.  On  an  application  by  the  trustee 
that  the  action  might  be  stayed  as  against  him  on 
the  ground  that  it  was  vexa^ous. 

Held,  that  the  right  of  action  vested  in  the 
trustee  on  the  bankruptcy  of  the  lunatic ;  that  the 
trustee  could  not  be  added  as  defendant  to  the 
action  against  his  will ;  and  that  he  was  entitled  to 
have  the  action  stayed  as  against  him. — Famham 
V.  Mitchell,  OH.D.  stibukg,  j.,  135 

2.  Committee  of  lunatic* s  business — Personal  lia~ 
bility — Receiver  and  manager — Committee  in  position 
of  bailiff  or  trustee. — ^A  committee  appointed  by  the 
court  to  carry  on  the  business  of  a  lunatic  cannot 
be  made  personally  liable  on  contracts  entered  into 
in  course  of  trading,  unless  it  can  be  shown  that 
the  goods  were  supplied  on  his  credit.  He  is, 
therefore,  in  a  different  position  as  regpards  personal 
liability  to  that  of  a  manager  and  receiver  ap- 
pointed by  the  court,  being  in  fact  merely  a  baihff 
or  trustee  of  the  business.  In  the  event  of  the 
assets  of  the  business  not  being  for  a  time  available 
to  pay  the  creditors  the  committee  cannot  be  com- 
pellea  to  pay  them  out  of  his  own  pocket,  repay- 
mg  himself  at  a  later  time  from  the  funds  of  the 
business  when  the  assets  come  to  hand. — Isouics  v. 
Chinery,  Q.B.D. 

3.  Lunatic  bankrupt — Jurisdiction — Title  of  trustee 
— Creditors — Voluntary  settlement — Void  gift — Bank- 
ruptcy Act,  1883  (c.  52),  s.  ^1— Bankruptcy  Act, 
1890  (c.  71),  s.  I— Lunacy  Act,  1890  (c.  5),  ss.  117, 
120. — A  lunatic  can  be  adjudicated  bankrupt  under 
the  direction  of  his  committee  with  the  consent  of 
the  Court  in  Lunacy. 

Upon  a  person  being  found  lunatic  the  jurisdic- 
tion of  the  Court  in  Lunacy  immediately  attaches 
to  his  property,  including  the  discretionary  powers 
vested  in  the  court  by  sections  117  and  120  of  the 
Lunacy  Act,  1890,  of  applying  his  property  for  his 
benefit,  and  cannot  he  ousted  by  a  subsequent 
adjudication  in  bankruptcy;  and  consequently  the 
trustee  in  bankruptcy  can  only  take  the  lunatic's 
property  subject  to  the  jurisdiction  in  lunacy. 

A  volunta]^  settlement  which  is  *'  void  against 
the  trustee "  in  bankruptcy  of  the  settlor  under 
section  47  of  the  Bankruptcy  Act,  1883,  is  void  for 
all  purposes  and  does  not  entitle  the  trustee  to  stand 
in  tne  place  of  the  beneficiary  so  as  to  defeat  a  prior 
title  to  the  settled  property — e.g.,  the  jurisdiction  of 
the  Court  in  Lunacy  where  the  settlor  has  been 
found  lunatic  between  the  date  of  the  settlement 
and  the  adjudication  in  bankruptcy. 

Sanguinetti  v.  Stuckey^s  Banking  Co.,  43  W.  B., 
approved.— -F'am^am,  Re  {No.  1),  lttnact. 

4.  Lunatic  bankrupt — Property  vested  in  or  under 
the  control  of  trustee  in  bankruptcy — Jurisdiction 
of  court  sitting  in  lunacy  to  order  transfer. — Where 
property  of  a  lunatic  so  found  who  has  also  been 
adjudicated  a  bankrupt  is  vested  in  or  under  the 
control  of  the  trustee  m  the  bankruptcy,  the  court 
sitting  in  lunacy  has  no  jurisdiction, uponanapplioa* 
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tion  made  in  Innaoy ,  to  order  suoh  trustee  to  transfer 
that  property  to  the  credit  of  the  lonaoy.— i^am- 
Aom,  Be  {No.  2),  luwact,  465. 

5.  Lunatic  domiciled  in  Victoria — Transfer  of 
itock  standing  in  the  name  of  the  lunatic — Discretion 
of  the  court^Lunacy  Act,  1890  (63  &  64  Vict.  c.  6), 
8.  134. — A.,  a  person  domiciled  in  Victoria,  haa 
been  there  found  a  lunatic,  and  B.,  the  Master  in 
Lunacy  of  the  Supreme  Oourt  of  Victoria,  had 
been  appointed,  under  the  Lunacy  Act  of  Victoria, 
1890,  to  manage  A.'8  estate.  B.  applied  to  the 
English  court  to  have  a  transfer  to  him  of  the 
capital  and  dividends  of  stock  standing  in  the 
lunatic's  name  in  Eugland. 

Held,  that,  under  section  134  of  the  Lunacy  Act, 
1890,  the  court  had  a  discretion  as  to  making  tiie 
order,  but  that,  under  the  circumstances,  it  was 
right  that  both  capital  and  income  should  be  trans- 
tmed  to  B.—Broion,  Bcy  lunacy,  17. 

6.  Lunatic  tenant  for  life — Conveyance  by  com- 
mittee under  Settled  Land  Acts — Covenants  for  title 
—Lunacy  Act,  1890  (53  Vict.  c.  5),  s.  I2i^8ettled 
Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  62.~Upon 
a  sale  by  the  committee  of  a  lunatic  tenant  for  life 
selling  under  the  powers  of  the  Settled  Land  Act, 
1882,  the  court  has  power,  under  section  124  of  the 
Lunacy  Act,  1890,  to  authorize  the  insertion  of 
such  covenants  for  title  as  are  usual  and  proper  in  a 
conveyance  upon  a  sale. 

In  re  Fox,  36  W.  E.  81,  33  Ch.  D.  37,  explained. 
Say,  Be,  lunacy,  363. 

7.  Lunatic  tenant  for  life— Order  in  tlie  lunacy 
for  payment  of  annuities  to  remainderman  far  twenUf 
years— Payments  erroneously  continued  beyond  that 
period— Mortgage  by  and  bankruptcy  of  remainder- 
man— Claim  by  representcUive  of  tenant  for  life  to 
retain  amount  of  excessive  payments — Statute-barred 
debt— Set-off  ^Priority. — A  tenant  for  life  became 
lunatic,  and  by  orders  in  the  lunacy  made  in  1867 
aud  1868  annuities  were  directed  to  be  paid  to  a 
remainderman  (upon  proper  security  for  repay- 
ment) out  of  the  income  of  the  settled  estates  for 
twenty  years.  The  payments  were  through  some 
unexplained  cause  continued  beyond  this  period, 
and  in  the  meantime  the  remainderman  mortgaged 
his  interest  in  the  estates,  and  subsequently  became 
bankrupt.  On  the  death  of  the  tenant  for  life,  his 
personal  representative  claimed  to  retain  out  of  the 
share  of  personal  estate,  to  which  the  remainder- 
man then  became  entitled,  the  amount  of  the 
excessive  payments  beyond  the  period  of  twenty 
years,  in  priority  to  the  remainderman  and  aU 
persons  claiming  under  him,  together  with  interest 
thereon. 

Held,  that  the  personal  representative  was 
entitled  so  to  retain  these  amounts  toge^er  with 
interest,  and  that  the  fact  of  the  estate  of  the 
remainderman  beiug  in  mortgage  made  no  ^ffer- 
ence. — Langham,  Be,  Otivay  v.  Langham,  oh.d. 
STIBLINO,  J. 

8.  Person  lawfully  detained— Settled  land — Tenant 
for  life — Power  of  leasing — Exercise  of  power  by 
receiver  duly  constituted— Settled  Land  Act,  1882  (45 
&  46  Vict.  c.  38).  ss.  6,  &1— Lunacy  Act,  1890  (53 
Vict.  c.  5),  s.  116,  sub-sections  1  (c),  2 ;  s.  120  (h).— 
The  court  has  power,  under  sections  116  and  120  of 
the  Lunacy  Act,  1890,  to  authorize  the  committee 
of  the  estate  of  a  lunatic,  lawfully  detained  but  not 
so  found  by  inquisition,  to  exercise  the  powers  of 
leasing  given  to  the  lunatic  as  tenant  for  life  of 
settled  land. 

In  re  Baggs  (a  note  to  the  case  of  In  Be  X.),  42 
W.  R.  657.  [1894]  2  Ch.  415,  distinguished.— SaW, 
Be,  LUNACY,  146. 


9.  Person  of  unsownd  mind — Detention  under  law 
of  Belgium  —  Jurisdiction  to  appoint  receiver  — 
" LawfuUy  detained'*— Lunacy  Act,  1890  (53  Vict,  c 
5),  s.  116  (1)  (c).— In  the  Lunacy  Act,  1890,  the 
expression  *< lawfully  detained"  means  lawfully 
dewned  under  that  Act 

A  lady  of  unsound  mind,  though  not  found  a 
lunatic  by  inquisition,  residing  in  Belgium,  was 
detained  as  a  lunatic  accordmg  to  the  law  of 
Belgium.  Her  father  having  applied  to  be  ap- 
pointed to  receive  ^e  income  of  stocks  standing  in 
her  name  in  this  country. 

Held,  that  there  was  no  jurisdiction  to  make  such 
an  ordiBt.—Watkins,  Be,  lunacy,  609. 

10.  Practices-Action  in  name  of  lunatic — Leave  to 
bring — Jurisdiction  of  master  in  lunacy — Lunacy  Act, 
1891  (64  &  65  Vict.  c.  65),  «.  27,  sub-section  1.— 
Under  section  27,  sub-section  1,  of  the  Lunacy  Act, 
1891,  a  master  in  lunacy  has  jurisdiction  to 
authorize  the  committee  of  a  lunatic  to  bring  an 
action  in  the  name  of  the  lunatic,  in  respect  of  an 
alleged  breach  of  trust  b^  the  trustees  of  a  will 
under  which  the  lunatic  is  a  beneficiary,  without 
any  confirmation  of  his  order  by  the  judge  in 
hmacy.—ffinchliffe.  Be,  LUNACY. 

MAINTENANCE.— See  Infant,  1 ;  Tbustes,  10. 

MANDAMUS.— See  Electhon  Law,  1 ;  LiOENsnra 
Law,  1-3 ;  Pbaotiok,  33. 

MABGABINE.— See  Adulteration,  2-5. 

MARKET.— flee  Pidlab. 

MAEEIAGE:— 

SvUmnizaiion  by  clergyman  of  the  Established 
Church  on  board  a  British  warship  without  licence  or 
banns — Subsequent  adultery — Dissolution  of  mar- 
riage.— A  marriage  between  British  subjects, 
solemnized  on  board  an  English  man  •of -war  at  a 
foreign  station  by  a  dergrman  of  the  Established 
Churoh  without  licence  or  banns,  is  valid. 

The  petitioner,  an  officer  in  her  Maiesty's  army, 
was  married  in  1884  to  the  respondent,  also  a 
British  subject,  on  bosrd  one  of  her  Majesty^s 
ships,  then  lying  at  limasol,  in  Cyprus,  where  the 
petitioner  was  stationed.  The  ceremony  was  per- 
formed by  the  chaplain  of  the  vessel,  a  clergyman 
of  the  Established  Church.  There  had  been  no 
publication  of  banns,  and  no  licence  had  been 
obtained. 

Held,  that  there  had  been  a  valid  marriage 
according  to  the  common  law  of  this  country,  and 
that,  upon  proof  of  the  respondent's  adultery,  Uie 
petitioner  was  entitled  to  a  decree  nisi  for  disso- 
lution of  tihe  marriage. — Culling  v.  Cutting, 
P.D.  &  AD.D. 

MABBIED  WOMAN:— 

1.  Deed  of  settlement  by — Acknowledgment — Copy- 
holds — No  surrender  made — Declaration  of  trust — 
Fines  and  Beooveries  Act{Z&4:  Will.  4,  c.  74),  s.  77. 
— A.,  a  married  woman,  with  the  ooncurrenoe  of 
her  husband,  by  a  deed  duly  acknowledged  made  a 
declaration  of  trust  in  respect  of  certain  copyhold 
hereditaments.  No  surrender  was  ever  made 
by  A. 

On  the  death  of  A.,  her  customary  heir,  B., 
was  duly  admitted  tenant  on  the  court  rolls  in  her 
stead. 

Held,  that  the  declaration  of  trust  was  a  dispo- 
sition within  the  meaning  of  section  77  of  the  Fines 
and  Becoveries  Act,  and,  conseqnentiy,  that  B.  was 
bound  by  the  trusts  thereof. — Carter  v.  Carter, 
OS.D.  STZBLXNOi  J.|  73. 
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2.  Beveraionary  life  interest  in  proceeds  of  sale  of 
real  estate — **  interest  in  tond*^  —  Trust  funds 
invested  on  mortgage  of  realty — Fines  and  Recoveries 
Abolition  ^c<  (3  A;  4  Wilt  4,  c.  74),  ss.  1,  77.— A 
married  woman's  beneficial  interest  in  a  sum  of 
money  properly  invested  by  her  trustees  on  a 
mortgage  of  land  conveyed  to  them,  is  an  <<  estate  '* 
within  the  meaning  of  that  word  as  defined  in 
section  1  of  the  S&es  and  Beooveries  Abolition 
Act.  Consequently  the  married  woman  in  compe- 
tent to  dispose  of  her  interest  in  such  money  oy 
virtue  of  section  77  of  the  same  Act. 

So  held  by  the  Court  of  Appeal  (Kay,  L.  J.,  dis- 
senting). 

In  re  Newton*s  Trusts,  23  Ch.  D.  181,  32  W.  B. 
Di^.  64,  overruled.— if»7^  v.  Collins,  C.A.,  466. 

3.  Separate  estate  —  Restraint  on  anticipation — 
Arrears  of  income  accrued  before  judgment — Execu- 
tion.— Where  a  married  woman  was  entitled  to  the 
income  of  property  for  her  separate  use  witiiont 
power  of  anticipation, 

Held,  that  arrears  of  income  which  had  accrued 
due  before  the  date  of  a  judgment  against  the 
married  woman,  although  such  arrears  had  not,  at 
the  date  of  the  judgment,  actually  reached  her 
hands,  were  liable  to  be  taken  in  execution. 

Dedsion  of  the  Court  of  Appeal  in  Loftus  v. 
Heriot,  [1895]  2  a  B.  212,  43  W.  B.  Dig.  112, 
reversed. 

Hood  Barrs  v.  CathcaH  {No.  2),  42  W.  B.  631, 

tl894]  2  Q.   B.   567,  and  Fillers  v.  Edwards,  71 
i.  T.  788,  43  W.  B.  Dig.  Ill,  overruled  on  this 
poiat^Hood  Barrs  v.  fferiot  {No.  1),  H.L.,  481. 

4.  Separate  estate — Restraint  on  anticipation — DiS' 
cretion  of  court  to  remove  restraint — Debt  to  money- 
lender — Costs  of  defending  criminal  proceedings — Con- 
veyancing and  Law  of  Froperty  Act,  1881  (44  &  45 
Vict.  c.  41),  s.  39. — ^The  court  in  exercising  its  dis- 
cretion under  section  39  of  the  Conveyancing  Act, 
1881,  to  bind  the  interest  of  a  married  woman  in 
any  property  notwithstanding  that  she  is  restrained 
from  anticipation,  has  to  consider  all  the  drcum- 
Btanoes  and  to  balance  the  undoubted  benefit  of 
the  restraint  against  the  alleged  benefit  of  its 
removal. 

Married  women  who  have  got  into  debt  through 
extravagance  or  have  gone  to  moneylenders  will 
not,  as  a  rule,  be  relieved  from  the  restraint  on 
anticipation. 

It  is  for  the  benefit  of  a  married  woman  to  defend 
herself  against  legal  proceedings  involving  an 
imputation  on  her  character. — Follard^s  Settlment, 

Me,  OH.D.  CHITTY,  J.,  474. 

5.  Separate  estate — Restraint  upon  anticipation — 
Judgment — Execution — Arrears  of  income  accruing 
due  after  judgment — Receiver. — Where  judgment  has 
been  obtained  against  a  married  woman  who  is 
entitled  under  a  settlement  to  income  for  her 
separate  use  with  a  restraint  upon  anticipation, 
there  is  no  power  to  appoint  a  receiver  of  her 
income  which  has  accrued  due  after  the  date  of  the 
judgment. 

The  decision  of  the  Court  of  Appeal  to  the  above 
effect  in  Hood  Barrs  v.  Cathcart  {Nos.  1  and  2), 
42  W.  B.  628,  [1894]  2  Q.  B.  569,  is  not  affected 
by  the  decision  of  the  House  of  Lords  in  Hood 
Barrs  v.  Heriot  {No.  1),  ante,  p.  481,  [1896]  A.  C. 
174. — Whitdey  v.  Edwards,  C.A.,  530. 

6.  Separate  use — Restraint  on  anticipation — Order 
binding  her  interest  in  fund  appointed  to  her  son  with 
her  consent  —  Conveyancing  Act,  1881,  «.  49.— 
Jtestraint  on  anticipation  of  personalty  settled  by 
m  married  woman  on  herself  for  lifci  with  remain* 


der  to  her  husband  for  Hfe,  was  removed  so  as  to 
allow  a  sum  of  £500,  which  she  and  her  husband 
had  appointed  to  their  son,  the  only  child  of  the 
marriage,  subject  to  her  life  interest,  to  be  raised 
by  the  trustees  of  the  settlement,  and  expended  in 
buying  cattle  and  implements  of  husbandry  for  the 
purpose  of  starting  the  son  as  a  farmer,  and 
relieving  the  husbcmd  and  wife  of  the  expense  of 
maintaining  Inm.—Saun/er^s  Trusts,  Re,  M.B.  (Ir.). 

7.  Sqmrate  estate — Restraint  on  anticipation — Pro- 
bate— Caveat — Action  brought  against  caveator — 
** Instituting**  an  action  or  proceeding — Married 
Women^s  FropeHy  Act,  1893  (56  &  57  Vict,  c  63),  s. 
2. — A  married  woman  who  enters  a  caveat  in  the 
Probate  Begistry,  and  afterwards  so  insists  on  her 
objection  to  the  proving  of  a  will  that  an  action 
has  to  be  brought  against  her  to  have  it  proved  in 
solemn  form,  does  not  ''institute"  an  action  or 
proceeding  within  the  meaning  of  section  2  of  the 
of  the  Msmed  Women's  Property  Act,  1893 ;  and 
therefore  an  order  cannot  be  made  for  parent  out 
of  property  of  the  married  woman  subiect  to  a 
restraint  on  anticipation  of  costs  of  the  action 
which  she  may  have  been  ordered  to  pay. — Moran 
V.  Flace,  O.A.,  593. 

8.  Separate  use — Restraint  on  anticipation — Settled 
Land  Act,  1882  (45  &  46  Vict.  e.  38),  «.  2,  sub-section 
(1) ;  «.  61,  sub-sections  (2),  (6) ;  s.  58,  sub-section  (1) 
viii.^SettUd  Land  Act,  1884  (47  &  48  Vict.  c.  18), 
s.  8—"  Settlement "— "  Tenant  for  /t/c."— A  married 
woman  entitled  in  possession  under  a  will  to  the 
equitable  fee  of  a  share  of  realty  for  her  separate 
use  without  power  of  anticipation  is  not  a  tenant 
for  life,  and  has  not  the  powers  of  a  tenant  for  life 
under  the  Settled  Land  Act,  1882,  of  the  share, 
there  being  no  "  settlement "  of  such  share  within 
the  definition  in  section  2,  sub-section  (1),  of  the 
Act. 

Section  8  of  the  Settled  Land  Act,  1884,  enacting 
that,  for  the  purposes  of  the  Act  of  1882,  the  estate 
of  a  tenant  by  the  curtesy  is  to  be  deemed  an  estate 
arising  under  a  settlement  made  by  his  wife,  refers 
to  a  tenant  by  the  curtesy  in  possession  only. — Bates 
V.  Kesterton,  CIH.D.  OHITTY,  J.,  150. 

9.  SnMrateuse — Trustee^Husband  taking  posses- 
sion before  Married  Women's  Froperty  Ad,  1882,  of 
property  settled  to  separcUe  tise  of  married  woman — 
rfotice  of  trust — Constructive  notice — Acquiescence — 
Trustee  Act,  1888  (51  &  52  Vict.  c.  99),  s.  8.— A 
husband  taking  possession  before  the  Married 
Women's  Prop^ty  Act,  1882,  of  property  coming 
to  his  wife  under  circumstances  that  should  put  him 
on  his  inquiry  as  to  whether  it  is  settled  to  her 
separate  use,  becomes  a  trustee  of  such  property  for 
her ;  and  if  the  husband  has  retained  such  property 
for  his  own  use,  neither  he  nor  his  executors  can 
relv  on  section  8  of  the  Trustee  Act,  1888,  as  a 
defence. — Wassdl,  Re,  Wassdl  v.  Leggatt,  OH.D. 
BOMBB,  J.,  298. 

10.  Settlement — Fost-nuptial  settlement — Covenant 
to  settle  after-acquired  property -^Real  estate  ctt  law  or 
in  equity — Mistake — lUlief  in  court  of  equity — Fines 
and  Recoveries  Act,  1833  (3  &  4  Will.  4,  c.  74),  ss.  1, 
77_"  Future  interests  **—Malins*  Act  (20  &  21  Vict, 
c.  57),  s,  1 — Fower  of  Divorce  Court  to  vary  settle- 
ments— Divorce  and  Matrimonial  Causes  Acts  (20  & 
21  Vict.  e.  85,  s.  45,  and  22  &  23  Vict.  c.  61,  s.  5).— 
In  1877  a  married  woman  by  a  deed,  separately 
acknowledged  by  her,  covenanted  to  settle  any  real 
and  personal  property  which  miffht  thereafter  be 
devised  or  bequeathed  or  descend  or  devolve  to  or 
upon  her. 

Held,  that  such  covenant  was  void  as  to  both 
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classes  of  property,  for  Beotion  77  of  the  Fines  and 
Beooveries  Aot  did  not  apply  to  that  which  at  the 
date  of  the  deed  of  covenant  was  a  mere  possibility 
or  expectation  at  some  future  time  of  an  estate  or 
interest  in  land ;  and  Malins'  Act  (20  &  21  Vict.  o. 
57)  did  not  apply  to  a  mere  expectancy  in  personal 
estate ;  the  words  in  that  Act,  **  every  future 
interest "  meaning  an  interest  to  which  the  married 
woman  at  the  date  of  the  disposing  deed  has  some 
existing  title  at  law  or  in  eqmty. 

Where,  on  the  24th  of  April,  1894,  a  decree  was 
made  by  the  Divorce  Court  for  the  variation  of  a 
marriage  settlement  by  reason  of  the  divorce  of  thA 
wife  for  adulfcery,  and  such  decree  proceeded  upon 
a  common  mistake  of  both  the  huslMuid  and  wife  as 
to  what  property  of  the  wife  was  comprised  in  the 
settlement ; 

Held,  thistt  a  court  of  equity  could  grant  relief  to 
the  divorced  wife  in  respect  of  such  mistake,  but 
would  only  do  so  upon  her  undertaking  to  consent 
that  any  application  to  the  Divorce  Court  under 
section  45  of  ^e  Divorce  Act,  1857,  for  a  further 
settlement  upon  the  husband  and  child  of  the 
marriage,  should  be  dealt  with  in  all  respects 
as  if  it  had  been  made  before  the  24th  of  April, 
1894,  and  was  being  considered  by  the  court  on  that 
day. — Allcard  v.  Walker,  Lucas,  Be,  OH.D.  STiBLlNa, 
J.,  661. 

See  also  Administration,  3,  4 ;  ELEcnoN  Law, 
8 ;   Pbobate,  4,  21 ;   Sbttlbd  Land,  3 ;  Yendob 

AND  PUBOHASEB,  12. 

MARSHALLING.— See  Will,  12. 

MASTEB  and  SEBYANT:— 

1.  Apprentice — Compensation /or  injuries — **  Esti- 
mated  earnings** — Mode  of  calculating  in  case  of 
a^mprerUice— Employers*  Liability  Act,  1880  (43  &  44 

Vict.  c.  42),  «.  3. — An  apprentice,  when  suing  his 
employer  under  the  Employers*  Liability  Act, 
1880,  for  personal  injuries,  cannot  recover,  under 
section  3  of  the  Act,  more  than  for  three  years  of  the 
wages  he  is  receiving  as  an  apprentice,  and  in  such 
case  the  value  of  the  tuition  he  receives  ought  not 
to  be  included  as  part  of  his  **  earnings  '*  within 
the  meaning  of  that  section  for  the  purpose  of 
increasing  the  compensation  to  which  he  would 
otherwise  be  entitied. — Nod  v.  Redruth  Foundry 
Co.,  Q.B.D.,  407. 

2.  Confidential  employment  —  Implied  contract  — 
Copying  list  of  master* s  customers — Breach  of  confi- 
dence and  trust — Injunction. — The  defendant,  who 
was  employed  by  the  plaintiff  as  manager  in  his 
business,  made  a  list  ox  the  names  of  the  plaintiff*s 
customers  from  his  order-book  without  the  plain- 
tiff's knowledge  or  authority,  with  the  intention  of 
using  it  in  a  rival  business  after  he  left  the  plain- 
tiff's employment,  and  he  did  in  fact  so  use  it.  The 
plaintiff  having  claimed  damages  and  an  injunc- 
tion to  restrain  the  defendant  from  using  the  list, 

Held,  that  there  was  an  implied  term  in  the  con- 
tract of  service  that  the  servant  should  act  honestiy 
and  faithfully  towards  his  master,  and  that  the 
defendant  had  committed  a  breach  of  that  con- 
tract, and  that  damages  and  an  injunction  ought 
to  be  granted. 

Lamb  v.  Evans,  41  W.  E.  405,  [1893]  1  Ch.  218, 
followed. — Robb  v.  Green,  O.A.,  25. 

3.  Confidential  relation — Use  of  information  and 
materials  acquired  during  service — Taking  copies 
from  employer* s  books — Damages— Injunction, — ^The 
good  faith  which  exists  between  an  employer  and 
those  in  his  employ  renders  it  illegal,  even  in  the 
absence  of  any  stipulation  to  the  contraryi  for 


the  persons  so  employed  to  make  use,  after  the 
termmation  of  the  employment  of  any  materials 
or  any  information  acquired  by  them  while  they 
were  in  tiiat  oonfidential  relationship;  and  the 
court  will  grant  an  injunction  to  restrain  such  use, 
in  addition  to  awarding  damages. — Louis  v.  SmeUie, 

O.A. 

4.  Negligence — **  Person  in  charge  or  control  of 
locomotive  engine  or  train  upon  a  railway  ** — Em^ 
ployers*  Liability  Ad,  1880  (43  &  44  Vid.  c  42), 
s.  1,  sub'sedion  5.— The  Employers'  Liability  Act, 
1880,  by  section  1,  sub- section  5,  enacts  that  where 
personal  injury  is  caused  to  a  workman  by  reason 
of  the  negligence  of  any  person  in  the  service  of 
the  employer  **  who  has  the  charge  or  control  of 
any  .  .  .  locomotive  engine  or  train  upon  a 
rauway,*'  there  shall  be  the  same  right  of  compen- 
sation against  the  employer  as  if  the  workman  had 
not  been  in  his  service. 

A  **  person  who  has  the  charge  or  control  of  a 
train  "  does  not  necessarily  cease  to  havecharge  of 
it,  within  the  meaning  of  the  Act,  because  some  of 
the  carriages  are  uncoupled  from  one  another  and 
from  the  engine  in  order  that  they  may  be  separ- 
atelv  dealt  with.  And  those  words  do  not  neces- 
sarily point  only  to  one  person  who  is  in  charse  of 
the  whole  train,  but  may  include  persons  who  have 
duties  to  perform  in  respect  of  parts  of  the  train. 

An  engme-driver,  employed  with  his  fireman  in 
the  discharge  of  loaded  wagons  on  arailway,  took  a 
locomotive  engine  and  several  wagons  to  a  point  on 
an  incline,  and  there  proceeded  with  the  engine 
and  one  of  the  wagons  to  the  place  of  disohaxve, 
intending  to  return  for  the  other  wagons  in  due 
course.  The  fireman  uncoupled  the  remaining 
wagons  and  scotched  them  to  prevent  them  run- 
ning down  the  incline.  One  of  the  wagons  broke 
away,  ran  down  the  incline,  and  kill/Bd  a  workman 
in  the  service  of  the  same  employers.  There  was 
evidence  that  tiie  method  of  sootdung  adopted  was 
unsafe,  and  was  known  to  and  approved  by  the 
engine-driver.  The  representative  of  the  deceased 
having  brought  an  action  for  compensation  against 
the  employers : 

Held,  reversing  the  decision  of  the  Queen's 
Bench  Division  and  the  Court  of  Appeal,  that  there 
was  evidence  for  the  jury  that  the  death  was  caused 
by  reason  of  the  negligence  of  a  person  who  bad 
the  charge  or  contr^  of  a  train  withm  the  meaning 
of  the  Act,  since  either  the  engine-driver  had  the 
charge  or  control,  or  the  firemui  had,  and  there 
was  evidence  of  negligence  in  both. — McCord  v. 
Oammdl,  H.L. 

5.  Shop — Employment  of  young  person  in — Em- 
ployment  partly  in  shop  and  partly  outside — Employ- 
ment  "  in  or  about  shop  **^Shop  Hours*  Ad,  1892, 
(55  &  56  Vid.  c.  62),  s.  3.— When  a  younf  person  is 
employed  in  a  shop,  and  when  his  emmovment  is 
pamy  inside  the  shop  and  partly  outsioe  uie  shop, 
tiie  time  occupied  m  the  outdoor  employment  is 
time  occupied  *'  in  or  about  the  shop  "  within  the 
meaning  of  section  3  of  the  Shop  Hours'  Act,  1892; 
and  the  time  so  occupied  in  the  outdoor  emplov- 
ment  when  added  to  uie  time  of  employment  in  the 
shop  itself  cannot,  in  any  one  week,  exceed  the 
limit  of  seventy-four  hours  laid  down  in  that  sec* 
Hon, --CoUman  v.  Boberts,  Q.B.D.,  445. 

6.  Ship—Seaman — Wages — Contrad  of  Serviee — 
Increased  Danger  —  Uncompleted  Voyage.  —  Tlie  J. 
Gk>vemmeut  bought  a  warship  in  E.  which  they 
placed  in  charge  of  a  master  to  navigate  to  J.  0. 
contracted  with  the  master  to  serve  as  one  of  tlia 
crew  for  the  voyage  for  a  fixed  sum*    During  the 
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voyage  the  J.  Qoyemment  dedared  war  against  C, 
and  O.  then  refused  to  continue  to  serve,  and  left 
the  ship. 

Held,  that  the  master  was  responsible  for  the  act 
of  his  principals  in  declaring  war,  and  that  as  the 
risks  of  O.  were  increased,  O.  was  justified  in  aban- 
doning the  voyage,  and  was  entitled  to  the  stipulated 
sum  notwithstanding  that  the  voyage  was  not  com- 
pleted,— O'Neil  V.  Armstrong,  C.A. 

See  also  Dakaqbs,  3 ;  Bailwat,  6. 

MAYOE'S  COUET.— See  Praotiob,  29. 

MERCHANDIZE  MABKS  ACTS,— See  Adttlteba- 
TION,  3. 

MERGER:— 

Charge — Tenant /or  life  of  estate  subject  to  charge — 
Bequest  of  charge  to  tenant  for  life — Intention. — 
Where  an  owner  in  fee  of  real  estate  becomes  owner 
of  a  charge,  the  latter  is  'primd  facie  merged  unless 
there  is  either  an  expressed  intention  to  the 
contruy  by  the  fee  simple  owner,  or  an  implied 
intention  to  the  contrary  oy  reason  of  the  owner  in 
fee  having  an  interest  in  keeping  the  charge  alive. 

But  where  a  tenant  for  life  only  becomes  by 
bequest  owner  of  a  charge  on  the  estate,  the  charge 
is  primd  facie  unmerged  and  is  capable  of  being 
raised  by  the  executor  of  the  tenant  for  life.  But 
this  primd  facie  presumption  of  non-merger  can 
be  rebutted  by  evidence  of  intention  on  the  part  of 
the  tenant  for  life  that  the  charge  should  merge  in 
the  inheritance. — Qodley^s  Estate,  Be^  OH.D.  (Ir.). 

METROPOLIS  MANAGEMENT  :- 

1.  Building — Buildings  to  he  carried  out  under  a 
contracts-London  Building  Act,  1894  (67  &  58  Vict. 
C.213),  s.  212.— The  provision  in  section  212  of  the 
London  Building  Act,  1894,  which  exempts  from 
compliance  with  its  requirements  buildings  to  be 
carried  out  under  any  contract  entered  into  before 
the  Act,  includes  buildings  to  be  carried  out  under 
a  building  agreement  made  for  the  development  of 
an  estate. — Tanner  v.  OUhnan,  Q.B.D.,  63. 

2.  Building — Chneral  line  of  huUdings — "  Build' 
ing,  structure,  or  erection  ** —  Wall  and  advertisement 
hoarding — Appeal  from  architects  certificate — Issue 
of  summons — Metropolis  Local  Management  Act,  1862 
(25  &  26  Vict.  c.  102),  s.  75.— The  appellants  were 
the  owners  of  a  house  the  forecourt  of  which  had 
for  many  years  been  bounded  by  a  dwarf  wall 
between  2  and  3  feet  high,  with  an  iron  raHiug 
upon  it  5  feet  6  inches  high.  Upon  this  wall  the 
appellants  erected  a  hoaraing  for  advertisements, 
which  was  removed  in  consequence  of  a  notice  from 
the  London  County  CounoiL  The  appellants  then 
replaced  the  old  wall  by  a  new  wall  11  feet  high 
and  14  inches  thick,  to  act  as  a  screen  fol^  advertise- 
ments. A  summons  was  taken  out  by  the  London 
County  Council  charging  the  appellants  with  having 
erected  a  structure  beyond  the  general  line  of 
bmldings,  contrary  to  section  75  of  the  Metropolis 
Local  Management  Act,  1862.  The  summons  was 
taken  out  before  the  superintending  architect  had 
given  his  decision  as  to  the  general  building  line, 
and  was  heard  by  the  magistrate  while  that  decision 
was  still  under  appeal.  &e  magistrate  ordered  the 
demolition  of  the  wall. 

Held,  that  the  magistrate  had  jurisdiction  to  deal 
with  the  summons,  and  that  the  appellants'  new 
wall  was  a  "building,  structure,  or  erection" 
within  section  75  of  the  Act. — Lavy  v.  London 
County  Council,  C.A. 

3.  Buildings,  general  line  of—Site  of  old  building 
•^Land  occupied  with  house — New  street'^Metropolis 


Management  Amendment  Act,  1862  (25  &  26  Vict.  c. 
102),  ss.  74,  75. — ^A  new  street  was  formed  in  the 
me^polis,  opening  at  a  right  angle  into  an 
existing  street,  in  which  there  was  a  contiuous  row 
of  houses  with  forecourts  in  front  and  gardens 
behind.  The  plan  for  the  new  street  submitted  to 
the  London  Counij  Council  contained  a  note 
statioe  that  two  of  the  above-mentioned  houses 
were  (among  others)  to  be  pulled  down,  and  the 
new  street,  as  shown  by  the  plan,  occupied  the 
whole  site  of  one  of  them  with  the  forecourt  and 
garden  belonging  thereto,  and  part  of  the  site  of 
the  other  and  of  the  forecourt  and  garden  belonging 
thereto,  which  were  respectively  forty-eight  and 
ninety  feet  in  depth.  IMiese  houses  having  been 
pulled  down,  the  owner  of  the  last-mentioned  of 
them  was  erecting  on  so  much  of  its  site  and  the 
forecourt  and  warden  on  each  side  of  it  as  was  not 
thrown  into  the  new  street  a  block  of  buildings 
fronting  to  the  new  street,  which  projected  beyond 
the  general  line  of  buildings  in  that  street  as  fixed 
by  the  superintending  architect  of  the  county 
coundl. 

Hdd,  that  he  was  not  building  on  the  site  of  a 
previously  existing  building  within  the  meaning  of 
section  74  of  the  Metropolis  Management  Amend- 
ment Act,  1862,  and  therefore  was  infringing  the 
provisions  of  section  75  of  that  Act,  which  forbids 
the  erection  of  buildings  beyond  the  general  line 
of  buildings  in  the  street. 

Lord  Auckland  v.  Westminster  District  Board  oj 
Works  (L.  R.  7  Ch.  597)  distinguished.— Zorw^on 
County  Council  v.  Pryor,  C.A. 

4.  Building — Party  wall — Wall  extending  above 
adjoining  buUding — WokU  dividing  a  building  of  the 
warehouse  class  extending  to  more  tJtan  250,000  cubic 
feet— London  Building  Act,  1894  (57  &  58  Vict.  c. 
ccxiii.),  ss.  59  (1^75. — By  the  London  Building  Act, 
1894,  s.  75,  it  is  enacted  that  buildings  of  the  ware- 
house class  above  a  certain  size  shall  be  divided  by 
party  walls. 

Held,  that  it  was  not  intended  that  a  wall  which 
was  a  party  wall  for  the  purposes  of  the  section  up 
to  a  certain  height  should  necessarily  continue  to  oe 
a  party  wall  alx>ve  that  height,  so  as  to  be  subject, 
as  to  the  upper  portion,  to  the  provisions  of  the  Act 
with  regam  to  party  walls. — Drury  v.  Army  and 
Navy  Co-operative  Society,  Q.B.D.,  560. 

4a.  House  Befuse — Bemovdl  of—Befusal  to  allow 
scavengers  to  enter  ?u>use  for  removal  of  refuse — 
"  Wilful  obstruction**— Public  Health  {London)  Act, 
1891  (54  &  55  Vict.  c.  76),  ss.  16,  30,  31,  116.— 
Under  the  provisions  of  section  16  of  the  Public 
Health  (London)  Act,  1891,  the  London  County 
Council  made  a  bye-law  that  the  sanitanr  authority 
diould  remove  at  least  once  in  every  week  the  house 
refuse  on  premises  within  their  district,  but  they 
had  made  no  bye-law  as  to  the  duties  of  occupiers 
of  houses  for  the  purpose  of  facilitating  the  removal 
of  such  refuse,  and  an  authority  under  this  bye- 
law  appointed  a  certain  day  in  each  week  for  the 
removu  of  such  refuse,  and  gave  due  notice  of 
the  same.  The  respondent  objected  to  the  weekly 
removid  of  refuse  as  bdng  an  unnecessary  annoy- 
ance, and  on  a  certain  day  he  refused  to  allow  the 
scavengers  of  the  authority  to  enter  his  house  for 
thepurpose  of  removing  the  refuse. 

Held,  that  the  respondent,  in  so  refusing,  was 
guilty  of  **  wilfully  obstructing  "  the  officers  of  the 
authority  in  the  execution  of  the  Act  within  the 
meaning  of  section  16  of  the  Act,  and  was  liable  to 
the  pemdty  imposed  by  that  section — Borrow  y* 
Homand,  Q.B.D. 

5.  SeweT'^Drain — Comhined  drairi'^Pipe  draining 
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two  houses — Disconnection  of  one  of  the  houses — 
Nuisance — Liability  of  Vestry — Metropolis  Manage^ 
ment  Act,  1855  (18  &  19  Vict.  c.  120),  ss.  68,  69,  250. 
— A.  pipe,  prior  to  1895,  drained  two  houses.  It 
was  not  proved  when  the  combined  drun  was 
constrncted,  or  that  it  was  made  under  the  order  of 
the  Vestry.  In  1895,  in  compliance  with  a  notice 
of  the  Vestry  complaining  of  a  nuisance,  the  owner 
of  one  of  the  houses  cut  off  his  drainage  from  the 
pipe  in  question,  which  thereupon  only  drained  one 
instead  of  two  houses.  Shortly  afterwards  the 
respondent,  who  was  the  owner  of  the  other  house, 
received  a  notice  from  the  Vestry  under  section  4 
of  the  Public  Health  (London)  Act,  1891,  stating 
that  a  nuisance  existed,  and  requiring  him  to  abate 
it.  Upon  the  respondent  refusing  to  comply  with 
this  notice,  the  Vestry  took  out  a  summons  against 
him. 

Held,  that  the  pipe  in  question  was,  prior  to 
1895,  a  sewer,  not  a  drain;  that  when  once  a  pipe 
becomes  a  sewer  it  always  remains  a  sewer ;  that 
such  sewer  remained  Tested  in  the  Vestry,  there 
being  no  statutory  provision  divesting  them  of  it ; 
and  consequently,  that  the  Vestry,  not  the  respon- 
dent, was  bound  to  abate  the  nuisance. — St. 
Leonardos,  Shoreditch  Vestry,  v.  Phelan,  Q.B.D.  427. 

6.  "  Sewer  "  —  "  Drain  "  —  Oombined  system  of 
drainage  —  Connection  with  drain  made  without 
authority — Nuisance — Metropolis  Management  Act, 
1855  (18  &  19  Vict.  c.  120),  s.  250— Public  Health 
{London)  Ad,  1891  (54  &  55  Vict.  c.  76),  s.  2.— By 
section  250  of  the  Metropolis  Management  Act, 
1855,  a  drain  which,  without  an  order  of  the 
sanitary  authority,  drains  more  than  one  house  is  a 
sewer ;  and  by  the  same  Act  the  duty  of  repairing 
sewers  lies  upon  the  local  authority. 

A  sanitary  authority  approved  a  combined  system 
of  drainage  submitted  oy  a  building  owner  in 
respect  of  certain  semi-detached  houses  about  to  be 
buut  by  him,  by  which  each  pair  of  houses  was  to 
drain  by  one  drain  into  the  sewer.  In  building  the 
houses  the  building  owner  departed  from  his 
scheme,  and  drained  four  houses  into  one  drain. 
Subsequently  the  houses  were  sold  without  any 
notice  to  the  purchasers  as  to  the  system  of  drain- 
age. The  purchaser  of  one  of  the  houses  was 
summoned  for  not  complying  with  a  notice  under 
section  1  of  the  Public  Health  (London)  Act,  1891, 
requiring  him  to  abate  a  nuisance  arising  from 
defective  drainage  at  his  premises. 

Held,  that  the  part  of  the  drain  which  received 
the  drainage  of  the  other  three  houses  was  a  sewer, 
and  that  the  purchaser  was  not  estopped  by  the 
default  of  the  building  owner  ihrom  disputing  his 
liability  to  repair  that  part  of  the  drain. — Kershaw 
V.  Taylor,  C.A.,  28. 

7.  Sewer — Drain — Liability  to  repair — Combined 
system  of  drainage — Drain  made  without  order  of 
vestry — Afetropolis  Management  Act,  1855  (18  &  19 
Vict.  c.  120),  ss.  68,  69,  250.— The  fact  that  a  sewer 
has  been  unlawfully  miade  does  not  prevent  it  vest- 
ing in  the  vestry  or  district  board  of  works  under 
section  68  of  the  Metropolis  Management  Act,  1855, 
80  as  to  become  repairable  by  them  under  sec- 
tion 69. 

A  drain  for  draining  a  group  of  houses  by  a  com- 
bined operation  was  made  without  an  order  of  the 
vestry: 

Held,  that  the  drain  so  made  was  a  *' sewer" 
within  the  definition  in  section  250  of  the  Metropolis 
Management  Act,  1855,  so  as  to  vest  in  ana  be 
repairable  by  the  vestry. 

IDecision  of  the  Divisional  Courti  ante,  pt  559, 


affirmed.— iJegr.  v.  St.  Matthew,  BethnalOreen,  Vestry^ 
O.A.,  697. 

8.  Sewers— London  County  CouncU-'Powtr  of 
county  council  to  order  vestries  to  construct  sewers — 
Metropolis  Local  Management  Act,  1855  (38  &  19 
Vict.  c.  170),  s.  138. -The  London  County  Council 
have  no  power,  under  section  138  of  the  Metaxipolis 
Local  ISi^agement  Act,  1855,  to  order  the  vestry 
of  a  parish  in  the  metropolis,  in  which  parish 
certain  houses  are  situate  which  discharge  their 
sewage  directly  into  the  Biver  Thames,  to  construct 
a  new  sewer  for  the  purpose  of  receiving  the 
drainage  of  such  houses  and  preventing  its  dis- 
charge into  the  liver.— Beg.  v.  St.  George,  Hanover 
Square,  Vestry,  Q.B.D.,  16. 

9.  Street— Erection  of  buildings  with  quadrangle  in 
centre — Quadrangle  for  use  of  tenants  only — Sanction 
of  London  County  Council — "  Laying  out  street  for 
carriage  traffic  '^—London  Building  Act,  1894  (57  & 
58  Vict.  c.  ccxiii.),  s.  7.— The  appellant,  who  was 
the  owner  of  a  site  where  formerly  a  brewery 
business  had  been  carried  on  by  him,  resolved  to 
use  the  ground  for  building,  and  he  accordingly 
erected,  nonting  on  the  public  street,  a  building 
with  shops  on  the  eround  £oor  and  flato  above,  and 
with  an  archway  through  the  middle  of  the  ground 
floor.  He  afterwards  proposed  to  build  round  the 
other  three  sides  of  the  quadrangle  formed  by 
clearing  away  the  old  houses,  and  when  the  build- 
ings would  be  completed  there  would  be  forty- 
two  flats  wil^  a  quadrangle  or  courtyard  in  the 
centre  from  which  there  would  be  two  staircases  to 
the  flats.  There  would  be  no  exit  or  entrance  to  or 
from  ike  quadrangle  except  by  the  archway,  whidi 
was  dosed  by  an  iron  gate,  and  the  quadrangle 
would  be  for  the  use  only  of  the  tenanii  of  the 
flats  and  those  visiting  tiiem,  and  the  public  would 
be  entirely  excluded  m>m  it. 

Held,  that  this  quadrangle  was  not  a  "  street" 
within  the  meaning  of  section  7  of  the  London 
Building  Act,  1894,  and  that  the  appellant,  in  com- 
mencing to  lay  out  the  quadrangle,  had  not 
**  commenced  to  form  or  lay  out  a  street  for  carriage 
traffic  "  within  the  meaning  of  that  secticm,  and  did 
not,  therefore,  require  the  previous  sanction  of  the 
London  County  Council. — Wood  v.  London  County 
Council,  Q.B.D.,  144. 

10.  Street — New  street— Paving  expenses — Apportion' 
ment— Owners  of  land — Discretion  of  local  authority — 
Metropolis  Management  Amendment  Ad,  1862  (25  & 
26  Vict.  c.  102),  s.  77.— A  vestry  or  district  board, 
in  apportioning  the  expenses  of  paving  a  new 
street,  under  section  77  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862,  has  a  disoretioii,  if  it 
thinks  fit,  to  charge  particular  owners  of  land  in  a 
less  proportion  than  other  owners  of  land. — M^ro- 
politan  District  BaUuxiy  Company  v.  Fulham  Vestry, 
O.A.,  53. 

11.  Street— New  street— Boad  with  fumses  on  one 
side  only-Widening  of  road— New  Footpath— Cost 
of  paving — Apportionment — Metropolis  Local  Man- 
agement Act,  1855  (18  &  19  Vict.  c.  120),  s.  105.— In 
1870,  a  road,  which  was  then  an  unpaved  ••  new 
street,"  with  houses  and  a  footpath  on  the  north 
side  only,  and  vacant  land  on  the  south  side,  was 
paved  to  the  satisfaction  of  the  local  authority 
under  the  provisions  of  section  105  of  the  Metro- 
polis Local  Management  Act,  1855.  The  exwjmf^ 
of  such  paving  were  apportioned  upon  ana  were 
paid  whoUy  by  the  owners  of  the  houses  on  the 
north  side,  and  the  vestry  afterwards  kei>t  tike 
whole  of  such  pavement  in  repair,  and  paid  the 
cost  out  of  tiie  general  rates.    In  1888  toe  oi 
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of  the  vacant  land  on  the  south  side,  by  an 
arrangement  with  the  vestry  for  widenine  the 
road,  set  back  his  fence  13  feet,  and  dedicated 
this  strip,  and  the  vestry  kerbed  a  new  footpath 
7  feet  in  width  on  the  south  side,  and  paved  and 
metalled  the  remaining  6  feet,  making  it  uniform 
with  the  carriage-way  already  paved,  and  they 
paid  the  expenses,  as  well  as  tiie  expenses  of  the 
subsequent  repairs,  out  of  the  genersd  rates. 

The  only  paort  left  unpaved  was  the  new  footpath 
of  seven  feet,  and,  houses  having  been  built  on  the 
south  side  of  this  footpath,  the  vestry  resolved  in 
1894  to  pave  this  footj^th,  being,  as  they  said,  a 
**  new  street,"  and  they  apportioned  the  expenses 
of  pavmg  the  new  footpath  on  the  owners  on  the 
north  side  of  the  road  as  well  as  on  the  owners  on 
the  south  side. 

Held,  that  the  apportionment  was  upon  a  wrong 
basis;  that,  as  in  1870,  the  whole  breadth  of  the 
road  was  completely  paved  to  the  satisfaction  of 
the  local  authority  under  section  105,  and  as  tiiey 
had  exercised  their  powers  under  the  section,  and 
compelled  contribution  from  the  owners  of  the 
houses  adjoining,  they  had  no  jurisdiction  after- 
wards to  aedare  this  road  a  **  new  street,'*  and  that 
the  only  '*  new  street  *'  was  the  new  footpath  which 
formed  no  part  of  the  old  road,  and  t^t,  as  the 
houses  on  iiie  north  side  did  not  abut  on  this  new 
footpath,  the  owners  of  such  houses  could  not  be 
called  upon  to  contribute  to  the  expenses  of  paving 
the  same. — White  v.  Fulham  Vestry,  Q.B.D. 

12.  **  Street,  place,  or  row  of  Jiouaea**  in  which 
building  ntuate — Determination  of— Superintending 
architect — Magistrate — Metropolis  Local  Management 
Act,  1862  (25  &  26  Vict.  c.  102),  s.  75.—Por  the 
purposes  of  section  75  of  the  Metropolis  Local 
Management  Act,  1862,  it  is  the  function  of  the 
superintending  architect,  and  not  of  the  magistrate, 
to  determine  the  question  in  what  **  street,  place, 
or  row  of  houses  "  a  building  is  situated. 

Barlow  v.  Vestry  of  St.  Mary  Abbotts,  Kensington 
(34  W.  B.  521,  11  App.  Cas.  257)  considered  and 
applied. — Allen  v.  London  County  Uouncil,  CA. 

See  also  Bubial;  Poob  Law,  1,  4 ;  Watbb,  1. 

MILK.— See  Adtjltkration,  6-8. 

MINES  :~ 

Justices — Offences  against  the  Mines  Act,  1872 — 
Proceedings  instituted  by  the  Inspector  of  Mines — 
In/ormcUion  laid  by  his**  agent  **--Jervis*s  Act,  1848 
(11  &  12  Vict.  c.  43),  M.  10,  16— Metalliferous  Mines 
Regulation  Act,  1872  (35  &  36  Vid.  c.  77),  ss.  33,  35. 
— Notwithstanding  section  35  of  the  Metalliferous 
Mines  Begulation  Act,  1872,  an  information  for  an 
offence  against  this  Act  can,  having  regard  to  section 
10  of  11  &  12  Vict,  c  43  (Jervis's  Act),  be  laid  by 
an  inspector  of  mines  through  an  agent  lawfully 
authonzed  in  that  behalf  by  him. — Le  Neve  Foster 
V.  Fyfe,  Q.B.D.,  524. 

See  also  Canal. 

MISBBPBESENTATION.— See  Company,  8,  9,  20, 
21 ;  Ybndob  and  Pubghaseb,  10. 

MOBTGAGB:— 

1.  Building  society  —  Statutory  receipt  —  Recon* 
veyance — Mistake  discovered  after  mortgage  vacated — 
Building  Societies  Act,  1874  (c.  42),  s.  42.— Where 
the  mortgagor  of  a  building  obtained  a  statutory 
receipt  upon  the  deed  of  mortgage  that  he  had 
redeemed  the  mortgage ;  and  the  society  had  made 
a  mistake  against  themselves,  in  the  amount  to  be 
paid  by  him  in  order  to  redeem : 

Held,  that  in  the  absmice  of  fraud  the  society  could 
not  recover  the  balance,  or  re^^open  the  mortgage  ^ 


account.  —  London    and    County    United  Building 
Society  v.  Angdl,  Q.B.D. 

2.  Consolidation  —  Redemption  —  Assignment  of 
mortgages  to  one  person.—Jn  1863,  Banks  mortgaged 
Nos.  1  and  2  to  J. ;  later  on,  in  1863,  No.  3  to  H. ; 
and  in  1865-1866,  Nos.  4,  5,  6,  and  7  to  other 
mortgagees.  Afterwards,  in  1866,  Banks  made  a 
second  mortgage  to  Brockman  of  4,  5,  6,  and  7 ; 
and  in  1868  he  made  a  second  mortgage  of  1, 2,  and 
3,  and  a  third  mortgage  of  4,  5,  6,  and  7  to  Brock- 
man  and  Harrison.  The  appellant  became  the 
transferee  from  Brockman  and  Harrison  of  their 
equity  of  redemption  of  all  the  seven  properties  in 
1885.  The  respondents  (the  executors  of  Brock- 
man) held  the  mrst  mortgage  on  Nos.  1,  2,  4,  and 
5,  by  transfers  to  their  testator  (1871  to  1873), 
and  by  transfer  in  1890  they  also  held  the  first 
mortgage  on  No.  3. 

Hmd,  in  an  action  by  the  appellant  seeking  to 
redeem  No.  2  alone,  &at  the  respondents  were 
entitled  to  consolidate  their  mortgages  on  all  the 
seven  properties. 

Decision  of  the  Court  of  Appeal,  43  W.  B.  50, 
[1895]  1  Ch.  51,  affirmed. 

Vint  V.  Padgett,  6  W.  B.  641,  2  De  G.  &  J.  611, 
approved. 

Per  Lord  Davey.— The  doctrine  of  consolidation 
is  applicable  where,  at  the  date  when  redemption 
is  sought,  all  the  mortgages  are  united  in  one  hand 
and  redeemable  by  the  same  person ;  or  where,  after 
that  state  of  things  has  once  existed,  the  equities 
of  redemption  have  become  separated. — Plidge  v. 
WhiU,  H.L.,  589. 

3.  Equitable  charge  on  land — Locke  King*s  Amend- 
ment  Act,  1877  (c.  34),  s.  1. — ^Where  land  is  made 
security  for  a  debt  by  any  instrument  which  gives 
to  the  person  entitled  to  the  charge  an  equitable 
interest  in  the  land,  such  instrument  creates  an 
equitable  charge  within  the  meaning  of  Locke 
Bong's  Amendment  Act,  1877. — Sharland,  Re,  Kemp 
V.  Rozey  {No.  2),  c.A. 

4.  Mortgagee  in  possession  —  Repayment  —  Six 
months^  notice  or  interest. — ^A  mortgagee  who  takes 
possession  is  not  entitled  to  notice  or  interest  in 
Ueu  of  notice,  when  the  principal  interest  and  costs 
have  been  tendered,  even  though  the  tender  is 
before  the  day  fixed  for  payment  in  the  deed,  as 
entry  into  possession  is  equivalent  to  a  demand  for 
payment.-^^ovi/Z  v.  Endle,  OH.D.  kbkewioh,  J., 
523. 

5.  Power  of  sale — Mortgage  by  tenants  in  common 
— ScUe  by  private  tender  to  one  of  mortgagors  for  exact 
amount  of  mortgage  debt —  OtJier  mortgagors  not 
informed  of  sale — Validity  of  sale. — A  mortgagee  is 
not  a  trustee  of  a  power  of  sale  for  the  mortgagor, 
and  is  entitled  to  look  after  his  own  interests  first, 
provided  that  he  does  not  fraudulently,  wilfully,  or 
recklessly  sacrifice  the  property  of  the  mortgagor. 

A  sale  under  the  ordinary  power  of  sale  in  a 
mortgage  was  made  by  the  mortgagee,  by  private 
contract  to  one  of  several  of  the  mortgagors,  at  a 
price  exactly  equal  to  the  amount  of  the  principal 
interest  and  costs,  bat  without  the  knowledge  or 
consent  of  the  other  mortgagors ; 

Held,  that  such  a  sale  was  not  necessarily 
invalid ;  and  it  apgpearing  that  an  out  and  out  sale 
was  in  fact  intended,  and  that  the  mortgagee  had 
previously  given  all  the  mortgagors  uie  fullest 
opportunity  of  obtaining  a  transfer  of  the  mortgage 
or  of  selling,  if  they  could,  the  transaction  was 
uphdd  as  a  valid  sale  to— -not  a  mne  redemption 
by — one  of  the  seveial  mortgagois. 

Dictum  of  lindley,  L.J.,  in  Farrar  v,  Farrars 
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{Limited),  37  W.  B.  196,  40  Ch.  D.  395,  explained. 
Kennedy  v.  De  Trafford,  C.A.,  464. 

6.  Practice — Foreclosure — Judgment — Account — 
Special  circumstances. — Any  special  matter  affeotinff 
the  state  of  the  account  as  between  mortgagor  and 
mortgu^ee  in  a  foreclosure  action  should  bebrought 
forward  at  the  trial,  and  the  judgment  should 
direct  the  chief  clerk  to  have  regard  to  any  such 
matter  specifically. 

Where  the  common  account  was  directed  in  a 
foreclosure  judgment,  and  there  was  no  special 
direction  to  the  chief  clerk, 

Held,  that  it  was  not  open  to  the  mortgagor  on 
the  taking  of  the  ordinary  account  to  bring  forward 
for  the  first  time  a  claim  to  redeem  on  payment  of 
the  amount  at  which  the  mortgagee  had  valued  his 
security  in  the  mortgagor's  bankruptcy,  and  that  a 
summons  to  vary  the  certificate  by  the  addition  of 
a  finding  of  the  claim  to  redeem  must  be  dismissed. 
— Sanguinetti  v.  8tuckey*s  Bank,  OH.D.  CHITTY.  J.. 
309. 

7.  Priority — Equitable  mortgage  hy  deposit — Subse- 
quent mortgage  by  deed  registeredr— Priority—Actual 
fraud—Yorkshire  Registries  Act,    1884    (47   &    48 

Vict,  c.  6),  ss.  3,  7,  14.— The  expression  "  actual 
fraud"  used  in  section  14  of  the  Yorkshire  Begis- 
tries  Act,  1884,  means  fraud  in  the  ordinary  t>opu- 
lar  acceptation  of  the  term. 

A.  acted  as  solicitor  on  behalf  of  B.  in  arranging 
that  D.  should  deposit  with  a  bank  the  deeds 
relating  to  certain  property  in  Yorkshire  for  the 
purpose  of  indemnifying  B.  against  an  overdraft  at 
the  bank.  The  deposit  was  made,  but  not  regis- 
tered. Subsequently  A.  took  from  D.  a  mortgage 
by  deed  of  the  same  property,  and,  having  regis- 
tered such  mortgage,  claimed  priority  agauist  the 
mortgage  by  deposit  to  the  prejudice  of  B. 

Held,  that  if  A.*s  claim  to  priority  were  allowed 
he  would  be  guilty  of  actual  fraud  towards  B.,  and 
that  consequently  he  ought  not  to  obtain  such 
priority. — Hobson,  Re,  Battison  v.  Hobson,  ch.d. 
STIBUNG,  J.,  615. 

8.  PHority— Fraud— Trust  for  saU— Conveyance 
obtained  by  fraud— Receipt  in  body  of  deed— Convey- 
ancing and  Law  of  Property  Ad,  1881  (44  &  45  Vict. 
c.  41),  ss,  64,  55,  2  (vm'O.—Bealproperty  worth 
about  £700,  which  belonged  to  H.,  who  died  in 
October,  1892,  was  at  that  time  subject  to  a  legal 
mortgage  made  by  him  to  a  building  society.  H. 
devised  the  equity  of  redemption  to  N.  upon  trust 
for  sale.  0.,  the  solicitor  who  acted  for  the  society, 
and  also  for  H.,  and  for  N.  after  H.*8  death, 
fraudulently  represented  to  the  society  that  notice 
had  been  given  to  pay  off  the  mor^^age,  and  pro- 
cured the  statutory  receipt  for  the  mortgage  money 
to  be  indorsed  upon  the  deed  pursuant  to  section  42 
of  the  Act  of  1874.  The  receipt  was  dated  Decem- 
ber, 1892.  C.  obtained  the  deed  thus  indorsed,  but 
neither  C.  nor  the  society  ever  received  the  money. 
About  the  29th  of  December,  1892,  C.  deposited 
with  the  plainti£Bi,  as  security  for  £660  advanced  to 
him,  all  the  title  deeds  except  the  mortgage  to  the 
society,  which  was  not  disdosed  by  the  deposited 
deeds.  They  included  a  conveyance  of  the  property 
to  C,  which  C.  on  the  29th  of  December,  1892, 
obtained  from  N.  This  purported  to  be  in  pursu- 
ance of  a  contract  for  sale  by  N.  to  C,  but  the 
consideration  money  was  never  in  fact  paid. 

Held,  that  the  society  had  not  parted  with  the 
legal  estate,  which  still  remained  in  them  as 
security,  and  in  respect  of  that  legal  security  the 
society  had  priority  over  the  plaintiffs. 

Held,  also,  that  the  plaintiffii  were  entitled  to 
rely  on  the  receipt  for  the  consideration  money  in 


the  body  of  the  conveyance  of  the  29th  of  Decem- 
ber, 1892,  in  accordance  with  sections  54  and  55  of 
the  Conveyancing  Act,  1881,  and  therefore  had 
priority  in  equi^  over  N.  and  his  cestuis  que 
trustent 

Shropshire  Union  Railways  and  Canal  Co,  v.  Reg., 
23  W.  B.  709,  L.  B.  7  H.  L.  496,  distinguished.— 
Lloyds  Bank  y.  Bullock,  OH.D.  CHITTY,  J.,  633. 

9.  Receiver  —  Company  mortgagee — Mortgagee  in 
possession — Appointment  of  director  of  mortgagee  com- 
pany as  receiver — No  allowance  for  fees  for  collection 
of  rents, — ^The  defendant  company,  who  were  mort- 
gagees, hod  ffone  into  possession  of  the  mortgaged 
property,  and  appointed  one  of  t^eir  directors  to 
collect  the  rents  as  their  agent. 

Held,  that  the  director  could  not  be  allowed 
any  commission  for  collection  out  of  the  rents. — 
Kavanagh  v.  Working  Man^s  Benefit  BuUding 
Society,  O.A.  (Ir.). 

10.  Sale — Purchase  of  mortgaged  property — Pay- 
ment off  by  purchaser  of  incumbrance — Intention  to 
keep  alive  incumbrance — Presumption. — Where  a  pur- 
chaser of  a  property  pays  off  a  mortgage  on  it 
without  showmg  an  intention  to  keep  it  alive,  still, 
if  its  continuance  as  an  existing  cha^  is  beneficial 
to  him,  it  will  be  treated  in  equity  as  subsisting 
unless  an  intention  to  the  contiury  can  be  inferred 
from  the  terms  of  the  purchase  deed  or  from  other 
legitimate  evidence.  But  the  opportunity  of 
making  a  very  doubtful  daim  against  third  parties 
is  not  such  a  benefit  as  is  meant  in  this  enuncia- 
tion of  the  doctrine.  Further,  if  an  intention  to 
keep  alive  a  charge  on  property  is  inconsistent  wiih 
the  real  intention  of  the  parties  to  the  deed  by 
which  the  property  was  assigned  to  the  purchaser, 
the  charge  cannot  be  treated  as  still  subsisting 
simply  because  the  purdiaser  afterwards  finds  it 
woma  have  been  better  for  him  to  have  kept  the 
charge  alive. 

So  held,  by  Lindley  and  A.  L.  Smith,  L.JJ. 
(Kay,  L.J.,  dissenting),  affirming  the  decision  of 
North,  J. 

Toulmin  v.  Steere,  3  Mer.  210«  questioned. — 
Liquidation  Estates  Purchase  Co.  v.  Willoughy,  C.A., 
612. 

11.  Settlement — Charge  on  inheritance — Paym/emi 
by  tenant  for  life — Presumption  of  intention  for  own 
benefit— Relation  of  parent  and  child.-^The  fact  that 
the  relationship  of  parent  and  child  exists  between 
a  tenant  for  nfe  aod  remaindermen,  though  not 
immaterial,  is  not  of  itself  sufficient  to  rebut  tbe 
presumption  that  a  tenant  for  life  who  pays  off  a 
charge  upon  the  inheritance  intends  to  keep  the 
charge  alive  for  his  own  benefit,  and  not  for  the 
benefit  of  the  remaindermen. — Harvey,  Re,  Harvey 
V.  Hobday,  CA.,  242. 

See  also  Church  Bttildino  Acrrs ;  Compakt,  4 ; 
Neguoekoe,  2;  Peagtioe,  3.  53;  Ship,  22; 
Solicitor,  9 ;  Tenant  in  Ck)MH0N;  Trustbk,  14 ; 
Will,  26. 

NEGLIGENCE  :— 

1.  Oas  company — Explosion — Evidence. — Exoava« 
tions  made  by  Commissioners  of  Sewers  within  two 
and  a  half  feet  of  a  gas  main  laid  at  a  depth  of 
ten  and  a  half  inches  under  a  highway,  caused  one 
of  the  gas  pipes  to  be  deprived  of  support,  and  the 
weight  of  the  traffic  above  thereupon  cracked  the 
pipe,  resulting  in  an  escape  and  explosion  of  the 
gM,  which  explosion  injured  a  person  in  the  street. 
The  gas  company  did  not  in  fact  know  of  the 
escape  of  the  gaa  nor  of  the  excavation  made  by 
the  Sewer  Commissioners. 
Held,  that  the  character  of  the  crack  in  the  pipe, 
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the  length  of  time  the  gas  was  esoaping,  and  the 
absenoe  of  anyone  on  behalf  of  the  gas  company  at 
the  excavation,  were  evidence  of  negligence  on  the 
part  of  the  gas  company.— Price  v.  South  Metro- 
pditan  Gas  Co.,  Q.B.D. 

2.  Lease — Surrender — Prior  equitable  mortgage — 
Notice — Priority. — A.  lessee  who  had  deposited  his 
lease  by  way  of  equitable  mortgage  with  B.  after- 
wards by  deed  surrendered  the  term  to  the  lessor. 
The  surrenderee  at  the  time  of  surrender  had  asked 
the  lessee  to  deliver  up  the  instrument  of  lease,  and 
was  falsely  informed  by  the  lessee  that  he  had  left 
it  with  a  friend,  but  that  he  (the  lessee)  had  neither 
assigned  nor  charged  his  interest,  nor  pledged  ttie 
instrument  of  lease.  The  surrenderee  had  no  actual 
notice  that  the  lease  had  been  deposited  by  way 
of  mortgage  with  B. 

Held,  t£tt  the  surrenderee  had  not,  under  these 
circumstances,  been  guilty  of  gross  or  wilful 
negligence,  and  was  consequently  entitled,  as  the 
holder  of  the  legal  estate,  to  priority  over  B.,  the 
prior  equitable  mortgagee. 

Hewitt  V.  Loosemore,  9  Ha.  449,  and  Espin  v. 
Pemberton,  7  W.  B.  221,  3  De  G.  &  J,  647,  followed. 
— Broum  v.  Stedmant  OH.D.  chitty,  j.,  458. 

3.  Principal  and  agent — District  council — Con- 
trcictor  —  Damage  —  Remoteness,  — ^A  district  councdl 
employed  a  contractor  to  construct  a  sewer  in  a 
public  thoroughfare.  The  contractor  in  construct- 
ing the  sewer  negligently  left  a  gaspipe  in  use 
unsupported,  so  that  the  pipe  broke,  and  gas 
escaped  therefrom  into  the  plamtifb'  house,  and  an 
explosion  occurred,  whereby  the  plaintifb  suffered 
damage. 

Held,  that  there  was  a  duty  on  the  district  coun- 
cil to  so  construct  the  sewer  as  not  to  cause  damage 
to  the  public ;  that  the  district  council  might  dele- 
gate that  du^  to  a  contractor,  but  if  the  contractor 
failed  to  perform  the  duty,  the  district  council  were 
liable  for  the  damage  resulting  from  such  failure. 

Held,  also,  that  the  diunages  claimed  were  not 
too  remote.— JTardacre  v.  Idle  District  Council,  O.A., 
323. 

4.  Public  hodg — Nonfeasance — Liability  to  an  indi- 
vidual under  a  contract — Deposit  of  goods  for  safe 
custody — Inspection  of  premises — Bisk  of  injury  to 
goods — Duty  of  bailee, — ^The  principle  of  exemption 
from  liabilities  afforded  to  public  bodies  for  mere 
nonfeasance,  as  enunciated  in  Municipality  of  Pictou 
V.  Geldert,  42  W.  B.  114,  [1893]  A.  0.  624,  and  other 
cases,  has  no  application  to  a  case  in  which  the 
parties  charged  with  the  nonfeasance  are  under 
obligations  to  an  individual  member  of  the  public 
to  perform  the  duty,  which  they  have  neglected  to 
his  prejudice,  in  consideration  of  their  bemg  remu- 
nerated by  him  for  its  performance. 

A  depositor  of  goods  for  safe  custody,  who  by 
himself  or  his  servants  has  had  an  opportunity  of 
observing  defects  in  the  storehouse,  incurs  no  obli- 
gation from  this  circumstance,  for  he  is  entitled  to 
rely  upon  the  care  and  skill  of  his  paid  b^ee. — 
Brabant  v.  King,  P.O.,  167. 

6.  BailuHiycompany — Level  crossing — Contributory 
negligence,— ^e  plamtiff's  husband  was  killed  by  a 
train  at  a  level  crossing  on  the  defendants*  Ime. 
The  crossing  was  one  for  vehides,  and  also  for  foot 
passengers.  A  man  was  stationed  there  by  the 
defendants,  and  occupied  a  cottage  dose  to  the 
crossing.  It  was  the  dutv  of  this  man  to  go  out 
and  signal  the  trains  as  they  passed,  to  diow  that 
the  line  was  dear.  The  plaintiff's  husband,  who 
^as  acquainted  with  the  man  and  lived  in  the 
neighbourhood,  caUed  at  the  cottage,  and  almost 
immediatdy  after  he  left  it  was  run  over  and  kille 


bv  a  passing  train.  The  man  gave  no  warning  to  the 
plaintiff's  husband  that  a  train  was  approaching, 
and  did  not  go  out  to  signal  the  train.  There  would 
have  been  no  statutory  duty  for  the  defendants  to 
have  a  man  at  the  crossing  if  it  had  been  a  crossing 
for  foot  passengers  only. 

Hdd,  that  there  was  evidence  to  go  to  the  jury 
of  negligence  on  the  part  of  the  defendants. 

Hdd,  also,  that  there  was  evidence  from  which 
the  jury  might  infer  that  the  plaintiff's  husband 
had  not  hem  guilty  of  contributory  negligence, 
and  that  the  evidence  was  not  such  that  the  circum- 
stances were  equallv  consistent  with  the  accident 
having  been  causea  by  the  plaintiff's  husband's 
negligence  as  by  the  defendant'. — Smith  v.  SoiUh- 
Eastern  Bailway  Co,,  O.A.,  291. 

See  also  Oabeikb;  County  Cottbt,  7;  Doo,  1 ; 
Master  and  SERVAirr,   4;    Pabtnebshif,    6;    , 
P&AonoB,  34 ;  Bailwat,  6,  6;  Tbustbb,  8. 

NEW  SOUTH  WALES.  LAW  of  :— 

1.  Bye- laws — Construction — Levying  uxxter-rate — 
Lands  outside  rateable  limiU— Act  XXVIL  o/1892,  s. 
36. — Where  the  appellants  were  authorized  by  their 
incorporating  Act  (XXVII.  of  1892),  s.  36,  to  make 
bye-laws  levying  a  water-rate  *'  in  respect  of  lands 
and  tenements  £stant  not  more  than  sixty  yards 
from  any  main  .  .  .  although  such  lands  or 
premises  are  not  actually  connected  with  any 
main" : 

Hdd,  that  they  had  no  authority  to  levy  a  rate 
on  lands  without  the  prescribed  limit  merdy 
because  such  lands  formed  one  holding  with  other 
lands  within  the  prescribed  limit. — Hunter  District 
Water  Board  v.  Newcastle  Coal  Co,,  P.a 

2.  Parliamentary  alUnvances  to  members — 63  Vict, 
No,  12,  s,  2.— -On  the  true  construction  of  the  Parlia- 
mentary Bepresentatives  Allowance  Act  (63  Yict. 
No.  12)  s.  2,  an  annual  grant  to  **  every  member  of 
the  Legislative  Assembly  now  serving  or  hereafter 
to  serve  therein  "  applies  to  every  successive  Le^- 
lative  Assembly  of  the  Colony,  and  is  not  limited 
to  the  particular  Assembly  existing  at  the  date  of 
tiie  Act.— ^ew  South  Wales  (Attorney-General)  v. 
Bennie,  P.O. 

NEWSPAPEB:— See  Contempt;  Lottbey;  Prao- 
TIOB,  19. 

NONFEASANCE :— See  NEOLiasNCB,  4. 

NUISANCE  :— 

1.  Noise — Lawful  trade — Character  of  neighbour » 
hood, — The  defendants  had,  since  July,  1894,  carried 
on  the  business  of  newspaper  f orwaraing  asents  at 
premises  in  the  City  of  London.  The  plaintifiEs 
were  respectively  the  leaseholders  and  the  part 
occupiers  of  certain  rendential  premises  erected  in 
1886,  and  which  were  opposite  to  the  defendants' 
premises.  The  occupying  plaintiffii  and  others  of 
the  tenants  of  the  plaintiflb'  premises  had  been  so 
disturbed  by  the  noise  of  the  defendants'  carts  and 
the  shouts  of  their  drivers  and  other  of  the  defen- 
dants' employees  between  2  a.m.  and  6  a.m.  that 
they  were  in  many  cases  unable  to  deep ;  and  some 
of  the  plaintiffs'  tenants  had  in  consequence  left 
and  others  had  threatened  to  leave. 

Hdd,  that  the  defendants'  business  had  caused  a 
nuisance  by  noise  so  continuous  and  of  such  a 
character  as  to  entitie  the  plaintiffs  to  an  injunction. 
—Bartlett  v.  Marshall,  OH.D.  BOMBB,  J.,  261. 

2.  Public  Health— Overcrowding  in  a  house — 
Premises^InmaUs—Public  Health  {London\  Act, 
1891  (64  &  66  Vict,  c.  76),  $,  2.— The  chief  officer  in 
charge  of  a  Salvation  Army  shdter  was  summoned 
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by  the  local  sanitary  authority  under  section  2  of 
the  London  Public  Health  Act,  1891,  for  non- 
abatement  of  a  nuisance  caused  by  the  overcrowding 
of  the  shelter,  so  as  to  be  injurious  or  dangerous  to 
the  health  of  the  inmates.  A  magistrate  made  an 
order  for  abatement.  In  the  notice  served  by  the 
local  authority,  as  also  in  the  summons  and  the 
magistrate's  order,  the  shelter  was  not  described  as 
a  '"house"  (the  word  used  in  the  Act),  but  as 
**  premises." 

Held,  that  the  notice,  and  the  summons  and  order 
made  thereon,  were  substantially  in  accordance  with 
the  words  of  the  Act. 

Beg,  V.  Mead,  69  J.  P.,  approved. — Beg.  v.  Blade 
{No.  2),  Q.B.D. 

See  also  Local  GtovEENMBNT,  14,  16;  Mbtbo- 
FOLis  Management.  6. 

PARTNBESHIP:— 

1 .  A  ccounts — New  partnership— Concealed  fraud — 
Statute  of  Limitations. — A  fatner  carried  on  busi- 
ness in  partnership  with  his  two  sons  A.  and  B.  from 
1866  until  the  father's  death  in  1886,  without 
articles  of  partnership.  On  the  father's  death  the 
partnership  accounts  were  signed  by  A.  and  B.  for 
probate,  and  they  continued  the  partnership, 
sharing  profits  equally,  on  the  same  terms  as  before. 
A.  died  in  1893,  and  his  executrix  brought  an 
action  against  the  surviving  partner  B.  to  wind  up 
the  aflSairs  of  the  partnership,  and  for  an  account 
since  1886,  the  date  of  the  death  of  the  father.  B., 
by  way  of  defence,  alleged  concealed  fraud  on  the 
part  of  A.,  and  counter-claimed  for  an  account 
from  1870,  the  date  of  A.'s  marriage,  when  a  fresh 
arrangement  was  made  by  the  partners  as  to  their 
shares,  and  if  necessary  from  1866,  the  commence- 
ment of  the  partnership ;  the  Satute  of  Limitations 
was  thereupon  relied  on  by  the  plaintiff  by  way  of 
defence  to  the  counter-claim. 

Held  (reversing  the  decision  of  Wright,  J.)  that, 
the  concealed  fraud  having  been  proved,  the  Statute 
of  Limitations  commenced  to  run  only  from  the 
time  when  the  concealed  fraud  had  been  in  fact  dis- 
covered, and  could  not  be  set  up  as  a  defence  to  the 
counter-claim. 

It  is  the  duty  of  a  partner  to  trust  his  co-partner 
without  examining  the  partnership  books  to  ascer- 
tain if  any  fraud  is  being  committed. 

Bawlins  v.  Wickham,  7  W.  E.  146,  3  De  G.  &  J. 
304,  followed. — Betjemann  v.  Betjemann,  O.A.,  182. 

2.  Arbitration  clause— Action  for  dissolution — 
Application  to  stay — Jurisdiction — Arbitration  Act, 
1889  (52  &  63  Vict.  c.  49),  s.  4.— Where  articles  of 
partnership  contain  an  arbitration  clause  providing 
m  effect  for  the  reference  of  all  matters  in  difference 
between  the  parties,  such  a  clause  covers  a  claim 
for  dissolution  of  the  partnership,  and  the  arbitra- 
tors can,  if  they  think  fit,  awwrd  a  dissolution. 

Where,  therefore,  in  such  a  case,  an  action  is 
brought  by  one  of  the  partners  for  dissolution  of 
the  partnership,  the  judge  may,  in  the  exercise  of 
his  judicial  discretion,  order  a  stay  under  section  4 
of  the  Arbitration  Act^  1889. 

WaJmsley  v.  White,  40  W.  B.  676,  followed.— 
Vawdrey  v.  Simpson,  CH.D.  CHITTY,  J.,  123. 

3.  Brewery  business — Death  of  one  partner — Pur- 
chaise  of  business  by  surviving  partner — Valva^tion — 
Tied  public-houses — Goodwill . — Two  persons  carried 
on  the  business  of  a  brewery  for  twenty-one  years 
under  partnership  articles,  which  provided  that,  on 
the  death  of  a  partner  without  nominating  a  son  to 
succeed  him  (which  event  happened),  the  property, 
stock,  goods,  and  effects  were  to  be  vidued,  and  the 
surviving  partner  was  to  have  the  option  to  pur- 
chase at  such  valuation. 


The  partnership  was  continued  upon  the  sune 
articles  oy  a  deed  of  covenant  for  a  further  period 
of  seven  years  and  afterwards  without  any  written 
or  verbal  agreement. 

One  partner  died,  and  the  surviving  partner 
exercised  his  option  to  purchase  the  business  at  the 
valuation. 

Held,  that,  in  taking  such  valuation,  the  goodwill 
of  the  business  ought  to    be    valued    separately 

S except  so  far  as  it  related  to  tied  publio-hoosee 
ormmg  part  of  the  partnership  property  at  Uie 
death  of  the  partner)  on  the  footmg  of  the  sur- 
viving partner  being  at  liberty  to  carry  on  the 
business. 

Hall  V.  Barrows  (4  De  G.  J.  &  S.  160),  applied.— 
Page  v.  BaUiffe,  OH.D.  STmuNG,  J. 

4.  QoodwiU — Vendor  and  purchaser — Making  list 
of  customers  with  view  to  use  after  expiration  of 
partnership— Injunction. — ^Although  a  person  who 
has  sold  the  goodwill  of  his  business  is  not  thereby 
precluded  from  starting  a  similar  business,  yet  he  is 
not  at  liberty  to  soudt  custom  from  the  old 
customers  spe<^cally.  And  this  is  equally  so  when 
partners  have  agreed  that  the  goodwill  shall  on  the 
expiration  of  the  partnership  belong  exclusively  to 
one  of  the  partners. 

Labouchere  v.  Dawson,  20  W.  R.  309,  L.  R.  13  Bq. 
322,  foUowed. 

Pearson  v.  Pearson,  32  W.  B.  1006,  27  Ch.  D.  145, 
overruled. 

Decision  of  the  Court  of  Appeal,  43  W.  B.  371, 
[1896]  1  Ch.  462,  reversed.— 2V<^  v.  Hunt,  H.!*, 
226. 

6,  Managing  partner — Authority — Action  againU 
firm — Solieitor — Entering  appearance  in  names  of 
partners— Duty  of  solicitor — Information  to  partners 
of  progress  of  action — Negligence. — ^The  managinfi" 
paitner  in  a  trading  firm  has  authority  to  defend 
an  action  brought  against  the  firm. 

A  solicitor  employed  by  the  managing  partner 
in  a  &rm  to  defend  an  action  brought  agamst  the 
firm  has  authority  to  enter  an  appearance  in  the 
names  of  each  of  the  partners. 

Judgment  was  recovered  in  an  action  against 
a  firm.  The  solicitor  for  the  firm  communicated 
this  fact  to  the  partner  who  had  instructed  him  to 
act,  but  not  to  the  other  partners. 

Held,  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  solicitor. — TonUineon  v.  Broad^ 
smith,  O.A.,  471. 

See  also  Admiralty,  1 ;  Contract,  3 ;  Gam- 
ing, 2;  L!n<AND  Bevbnue,  1,  20;  Insuranob, 
13;  Solicitor,  16 ;  Trustee,  6. 

PATENT:- 

1.  Action  for  infringement — Discontinuance — OoeU 
of  particulars  of  objections — PaierUs  Act,  1883,  «.  29, 
sub-section  6 — Patent  Amendment  Act,  1862,  s.  43. — 
Section  29,  sub-section  6,  of  the  Patents  Act, 
1883,  is  not  confined  in  its  application  to  those  caaet 
only  where  en  action  is  brought  to  trial ;  and  the 
costs  of  particulars  of  objections  will  not  be  allowed 
unless  there  be  a  certificate  by  the  oourt  or  a  judge 
that  the  same  were  reasonable  and  proper. — Middle- 
ton  y.  Bradley,  CHJ>.  Stirling,  j. 

2.  Infringement  —  Dismissal  —  Agreement  not  to 
appeal  —  Amendment  of  specification  —  Subseqnemt 
a4:tion — Vexatious  proceeding — Bes  judicata. — An 
action  was  brought  by  H.  against  S.  for  infringe- 
ment of  a  patent.  During  the  course  of  the  trial 
H.  stated  that  he  would  be  content  with  the  deci- 
sion of  the  judge  on  the  question  of  disoonfonnity 
between  the  provisional  and  the  complete  specifi- 
cations.    The  action  was  dismissed  on  the  grooDd 
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that  the  patent  was  invalid  for  want  of  novelty  in 
the  invention,  and  also  on  the  ground  that  there  was 
disoonfonnity  between  the  spedfioations.  There- 
upon H.  amended  his  oompletespedfioation  to  meet 
the  objection  of  want  of  novelty,  but  not  that  of 
disconxormity.  Several  years  afterwards  H.  oom- 
menced  a  fresh  action  ag^dnst  S.  for  infringement 
of  the  patent  as  amended.  S.  then  movel  to  dis- 
miss the  action  as  being  frivolous  and  vexatious, 
and  an  abuse  of  the  process  of  the  court. 

Kekewich,  J.,  dismissed  the  action  on  the  ground 
that  the  question  of  the  validity  of  the  patent  was 
res  judicata  by  reason  of  the  judgment  in  the  former 
action. 

Held,  on  appeal,  without  deciding  the  point  on 
which  Kekewich,  J.,  based  his  judgment,  that  what 
took  place  at  tiie  trial  of  the  former  action 
amounted  to  an  undertaking  on  the  part  of  H. 
that,  as  between  himself  and  S.,  the  decision  of 
the  judge  on  the  question  and  disconf ormity  should 
be  ^«ated  as  final ;  and  that,  therefore,  on  that 
ground,  the  action  should  be  dismissed  as  a  vexa- 
tious proceeding. — Horrocks  v.  Stuhhs,  o.A. 

3.  Infringement  —  Specification  —  Olaim  of  **  any 
other  driving  motion  —  Validity  —  Amendment  — 
Patents,  Designs^  and  Trade-Marks  Act  1883  (46  &  47 
Vid.  c.  57).  M.  18-21. — ^Where  a  specification  has 
been  amended  under  the  Patents  Act,  1883,  the 
amended  claim  is  to  be  substituted  for  all  purposes 
for  the  original  daim,  and  no  argument  against  the 
validity  of  the  patent  can  be  founded  upon  an 
alleged  discrepancy  between  them. 

An  inventor  took  out  a  patent  for  certain  im- 
provements in  machinery  to  be  driven  in  a  manner 
described,  or  by  "any  other  suitable  driving 
motion.'' 

Held,  that  this  alternative  claim  did  not  make 
the  patent  invalid,  the  particular  source  from  which 
the  motive  power  was  obtained  not  being  essential, 
or  claimed  as  a  part  of  the  patent. — Marsden  v. 
Moser^  H.L. 

4.  Infringement — Validity — ^Bes  judicata— J^^ioppeZ 
— Second  action  between  same parties^^Validity  denied 
on  different  grounds, — In  an  action  by  a  patentee 
claiming  damages  for  an  infringement  and  an  in- 
junction, the  defendant  denied  the  infringement. 
Ue  also  denied  the  validity  of  the  patent,  cOleging, 
amongst  other  things,  that  it  had  been  anticipate 
by  certain  specifications. 

The  Oourt  upheld  the  validity  of  the  patent, 
bat  granted  no  injunction  or  damages  on  the 
ground  that  the  evidence  as  to  the  alleged  in- 
frin^^ement  was,  under  the  circumstances,  not 
admissible.  In  a  second  action  betweeo  the 
same  parties  in  respect  of  the  same  patent,  the 
defendant  again  denied  the  validity  of  the  patent, 
alleging  that  it  had  been  anticipated  by  certain 
specifications  which  were  not  before  the  Court  in 
the  first  action,  and  which  he  had  discovered  since 
that  action. 

Held,  that  the  validity  of  the  patent  was  res 
judicata,  and  that  the  judgment  in  the  first  action 
estopped  the  defendant  from  again  denying  the 
Talidity  of  the  patent. — Shoe  Manufacturing  Uo,  v. 
CuUan  {No,  2),  OH.D.  bomeb,  j. 

5.  Infringement  action — Undertaking  offered  <md 
re/used — Injunction — Costs, — A  plaintiff  in  a  patent 
action  is  not  entitled  to  an  injunction  as  a  matter 
of  course,  and  if  the  infringement  is  innocent,  and 
the  defendant  offers  an  undertaking,  it  should  be 
accepted,— Jenkins  Y,  Hope,  OH.D.  NOBTH,  J.,  358. 

6.  Design — Infringement — Similaritv  in  essential 
/eaiures^Patents,  JJesigns,  and  Traae-Marks  Act, ) 


1883  (46  &  47  Viet,  c.  57),  ss.  51,  52,  58.  eO^-Designs 
Rules,  1890,  r,  9.~The  plaintiffs  were  the  registered 
proprietors  of  two  designs  for  upright  hexagonal 
oil-stoves.  The  first  design  consisted  of  a  church 
window,  with  tracery  above  and  below  it.  The 
second  design  was  a  modification  of  the  first,  and 
showed  an  extended  base.  The  defendants  sold 
upright  hexagonal  ofl-stoves  similar  to  those  of  the 
puuntiffis,  though  the  church  window  was  of  a 
different  style  of  architecture  and  the  tracery  above 
and  below  was  different. 

Held,  that,  though  there  were  differences  in 
detail,  the  plaintiff^'  and  defendants*  stoves  were 
alike  in  their  essential  features,  and  that  the  defen- 
dants' stove  was  an  ''obvious  imitation"  of  the 
plaintifis'  within  the  meaning  of  section  58  of  the 
Patents.  &c..  Act,  1883. 

The  insertion  in  an  application  for  registration  of 
the  words  ''pattern,  shape,  configuration,  and 
ornamentation "  does  not  prevent  the  reg^tzation 
from  being  a  registration  of  the  desi^  as  a  whole. 

There  is  nothing  in  the  Act  which  deprives  a 
person  who  has  registered  a  design,  of  his  right 
to  protection  if  he  mistakenly  puts  on  articles  that 
he  sells  reg^istered  numbers  which  ought  not  to  be 
there.— iJarper  v.  Wright,  O.A.,  274. 

7.  Design  —  Registration  —  Copyright  —  Patents, 
Designs,  and  Trade-Marks  Act,  1883  (46  &  47  Vict. 
c.  57),  ss,  47,  60— Patents,  Designs,  and  Trade-Marks 
Act,  1888  (51  &  52  Vict,  c,  50).— C.  registered  a 
design  for  a  "  Lamp  for  electric  fighting,  applicable 
for  its  shape."  It  was,  in  fact,  a  design  for  a 
lamp-shade,  consisting  of  a  reflecting  screen  which 
had  been  commohly  used  for  gas  lights,  and  a 
ventilating  top  not  materially  differing  from  those 
which  had  been  used  before  for  gas.  except  that  a 
diimney  which  was  required  for  gas  lights,  but  not 
for  electric  lights  was  omitted : 

Hdd  that  what  C.  had  registered  was  substan- 
tially the  old  form  of  lamp-shade  with  the  omission 
the  chimney,  which  was  useless  when  the  shade 
was  to  be  applied  to  electric  lights,  and  that  there 
was  no  such  originality  or  novelty  in  the  design  as 
to  make  it  a  proper  subject  of  registration.— C7drA»'« 
Design,  Re,  O.A. 

See  also  Inland  Rkvbntjb,  24 ;  Pbaotiob,  36 ; 
Tbadb-mabk,  1-3,  5. 

PBDLAE:— 

Certificate— Market— Pedlar  using  horse— Hawker 
—Markets  and  Fairs  Clauses  Act,  1847  (10  &  11 
Vid,  c,  14),  s,  IS  ^Pedlar  Acts,  1871  (34  &  35  Vict, 
c.  96),  ss,  3,  6  ;  1881  (44  &  45  Vid.  c,  45),  s,  2.— By 
section  13  of  the  Markets  and  Fairs  Clauses  Act, 
1847,  "  every  person  other  than  a  licensed  hawker  " 
selling  tollable  articles  within  the  limits  of  a  market 
is  liable  to  a  penalty.  By  section  6  of  the  Pedlars 
Act,  1871,  a  pedlar's  certificate  shall,  for  the  pur- 
pose of  the  Markets  and  Fairs  Clauses  Act,  1847, 
have  the  same  effect  as  a  hawker's  license,  and  the 
term  "  licensed  hawker  "  in  the  last-mentioned  Act 
shall  be  construed  to  include  a  pedlar  holding  such 
a  certificate. 

Held,  that  a  pedlar  was  exempted  from  the 
penalty  imposed  by  section  13  of  the  Markets  and 
Fairs  Clauses  Act  only  so  long  as  he  was  trading  as 
a  pedlar  as  defined  by  section  3  of  the  Pedlars  Act, 
1871. 

Howard  v.  LvfUm,  L.  E.  10  Q.  B.  598,  23  W.  E. 
Dig.  132,  not  followed.— FFoo/mc^  Board  v.  Qard-- 
ner,  Q.B.D.,  46. 

PENALTY.  — See  Adulteration,  1;  Landlord 
Tenant,  12:  Local  Government,  4,  13;  Tram- 
way, 3. 
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PENSION.— See  Bawkbuptoy,  20. 

POOR  LAW:— 

1.  Bating — Appeal — AssesBtnent  committee  appear ^ 
ing  by  their  clerk—Bight  of  clerk  to  he  heard^Order 
of  the  Oouniy  of  London  Quarter  sessionst  1890,  r. 
lO-'Valuation  {Metropolis)  Act,  1869  (32  &  33  Vict, 
c,  67),  88.  27,  62.— Under  gection  62  of  the  Valua- 
tion (Metropolis)  Aot,  1869,  which  provides  that 
**  an  assessment  oommittee  may  appear  on  any 
appeal  by  their  clerk,'*  the  clerk  is  not  entitled  to 
be  neard  in  court  for  the  purpose  of  signifying  his 
consent  to  an  agreed  order. — Beg.  y.  London  Jhb- 
tices,  O.Am  485. 

2.  Bating — Exemption — Society  for  the  purposes  of 
the  Fine  Arts  exclusively — Voluntary  contributions^ 
6  &  7  Vict.  c.  36,  8.  1. — A  society  is  not  *•  supported 
by  voluntary  contributions"  within  section  1  of 
6  &  7  Vict.  c.  36,  when  it  returns  to  every  con- 
tributor the  equivalent  in  moneys  worth  of  his 
oontributions.  *'  Voluntary"  does  not  there  mean 
**  non-compulsory  " ;  it  means  "  gratuitous  " — i.e., 
without  any  money  or  other  meraly  material  con- 
sideration. 

Decision  of  Court  of  Appeal  ([1894]  2  Q.  B.  609) 
reversed. — Savoy  {Overseers)  v.  Art  Union  of  London, 

H.L. 

3.  Bating  —  Occupation  —  Beneficial  occupation — 
London  County  Council — Assessment  of  public  park 
— AnnualvcUue — Hypothetical  tenant — London  County 
Council  {General  Powers)  Act,  1890  (53  &  54  Vict.  c. 
ccxliii.),  ss.  4,  5. — The  London  County  Council  are 
not  rateable  for  the  relief  of  the  poor  in  respect  of 
land  and  buildings  purchased  and  maintained  by 
them  for  the  use  of  the  public  as  a  park  or  recrea- 
tion ground  under  the  London  County  Council 
((General  Powers)  Act,  1890,  the  occupation  of  such 

gark  not  being  of  any  net  annual  value  to  them  as 
ypothetical  tenants. — London  County  Council  v. 
Lambeth  {Churchwardens),  O.A.,  621. 

4.  Bating — Occupation — Sessions  hottse— Building 
used  partly  for  Crown  purposes  and  partly  for  county 
council  administrative  purposes — Proportionate  rate- 
ability— Valuation  {Metropolis)  Act,  1869  (32  &  33 
Vict.  c.  61)— Local  Government  Act,  1888  (51  &  52 
Vict.  c.  41).— A  sessions  house  used  partly  by  a 
county  council  for  administrative  purposes,  and 
partly  for  Crown  purposes  as  the  sessions  house 
and  for  other  judicial  business,  is  rateable  for  poor 
and  other  rates  and  assessments  under  the  Vstiua- 
tion  (Metropolis)  Aot,  1869,  so  far  as  it  is  used  for 
local  administrative  purposes,  and  so  far  as  it  is 
used  for  Crown  purposes  it  is  not  so  rateable. — 
Middlesex  County  Council  v.  St.  Oeorge*s  Union 
Assessment  Committee,  Q.B.D.,  666. 

See  also  Company,  11. 
PORTIONS.— See  Scotland,  Law  of,  1. 

POST  OFFICE:— 

1*  Die  for  making  fictitious  stamp— Possession — 
Without  lawful  excuse— Post  Office  (Protection)  Act, 
1884  (47  &  48  Vict.  c.  76),  s.  7  (c).— The  respondent 
had  in  his  possession  a  die  for  a  fictitious  stamp 
which  he  used  for  the  purpose  of  tnA.'bing  a  repre- 
sentation of  a  ^ostag^  stamp  in  a  newspaper  pub- 
lished in  the  mterest  of  stamp  collectors.  The 
die  was  made  abroad  to  the  respondent's  order. 

Held,  that  the  respondent  had  committed  an 
offence  within  section  7  (c)  of  the  Post  Office  (Pro- 
tection) Act,  1884,  which  provides  that  a  person 
shall  not,  unless  he  shows  a  lawful  excuse,  have  in 
his  possession  a  die  for  making  a  fictitious  stamp. — 
Dickens  v.  Gill,  Q.B.D.,  686. 


2.  Baihoay — Conveyance  of  postal  parcels — Ottt' 
wards  and  inwards  staiione-^Post  Office  (Pareels)  Act^ 
1882  (45  &46  Vict.  c.  74).— In  the  Post  Office  (Parcels) 
Aot,  1882  (45  &  46  Vict  o.  74),  *<  inwaids  station  '^ 
means  the  station  to  which  a  ieoq)tacle  containing 
postal  packets  is  directed,  no  matter  to  what 
station  the  packets  themselyes  are  ultimately  to  be 
carried ;  and  "  outwards  station "  means  the 
station  at  which  such  a  receptacle  is  deliyered  to  the 
railway  company,  no  matter  whether  or  not  it  is 
the  station  at  which  the  parcels  themselves  w^e 
originally  ddivered  to  the  riulway  company  to  be 
carried  by  them. 

Railway  companies  A.  and  B.  had  a  joint  station 
at  C.  The  Postmaster-(}eneral  established  at  C.  a 
sorting  office  for  parcels.  Parcels  intended  ulti- 
mately to  be  carried  to  various  stations  on  the  A. 
and  B.  companies'  riulways  were  despatched  by  the 
Postmaster-C^eneral  from  London  in  receptacles 
directed  to  C,  and  there  sorted,  and  afterwards 
sent  back  to  A.  or  B.  company  to  be  carried  to 
their  ultimate  destination.  Some  of  these  staticms 
were  nearer  London  than  C.  A.  and  B.  companies 
refused  to  perform  the  labour  of  carrying  parcels 
sent  to  C,  but  intended  ultimately  to  be  carried 
elsewhere,  from  the  Postmaster-Graneral's  vehicles 
to  the  trains,  on  the  ground  that  as  regards  them 
C.  was  neither  an  outwards  nor  inwards  station 
within  the  Act,  and  that  therefore  they  were  under 
no  duty  to  perform  this  labour.  The  parcels  were 
sent  to  C.  for  the  convenience  of  the  Postmaster- 
General,  and  he  should  bear  all  expense  incidental 
to  the  transfer  of  the  parcels  both  from  the  trains 
to  the  sorting  office,  and  back  again  to  the  trains. 

Held,  that  the  companies  were  bound  to  perform 
this  duty,  as  inwards  station  merely  meant  a  station 
to  which  a  receptacle  containing  postal  paix)els  is 
directed;  and  outwards  station  one  i^^e  such  a 
receptacle  is  ddivered  to  the  railway  company  for 
conveyance  under  the  Aot. — Bsg.  v.  London  and 
North' Western  Bailway  Co.,  Q.B.D. 

POWER  :— 

1 .  Appointment — Advancement  —  Implication.  —  A 
power  of  appointment  among  children  was  created 
by  a  will  which  contained  the  usual  hotchpot  and 
advancement  clauses;  but  the  donee  of  the  power 
was  empowered  to  direct  what  power  of  advance- 
ment the  trustees  should  have  m  respect  of  any 
appointed  share.  The  donee  exercised  the  power  ca 
appointment  by  a  deed  which  contained  no  advance- 
ment clause. 

Held,  that  the  appointment  was  to  be  read  into 
the  will,  and  that  the  advancement  clause  in  the 
will  applied  to  the  appointed  shares. — McMakon  v. 
Oaussen,  V.O.  (Ir.). 

2.  Aj^Mintment  —  Execution — Irrevocable  (^ppoifnt^ 
ment  to  children — Subsequent  appointment  to  wife — 
Subsequent  appointment  inopertUive. — A  settlement 
contained  a  power  enabling  the  tenant  for  life  to 
appoint  the  trust  funds  in  favour  of  his  children* 
subject  to  a  proviso  enabling  him  to  sppoint  one- 
fourth  of  the  income  to  "Ms  wife"  tor  her  lifa 
The  tenant  tor  life,  who  was  married  at  the  date  of 
the  settlement,  in  exercise  of  this  power,  irrevocably 
appointed  the  trust  funds  to  his  childrcm»  subject  to 
hiis  own  life  interest  and  **  subject  and  without 
prejudice  to  "  an  appointment  of  one-fourth  d  the 
income  to  his  wife  for  life,  "if  the  same  should 
take  effect."  His  wife  having  died,  on  his  re- 
marriage he  purported  to  am>oint  one-foorth  of 
the  income  to  his  second  wife  for  her  life.  ffi< 
second  wife  survived  him. 

Held,  that  the  words  "  his  wife  '*  meant  the  wife 
he  had  at  the  date  of  the  settlement.    But  even  if 
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this  were  not  bo,  the  irrevocable  appointment  in 
favour  of  the  children,  being  subjeot  only  to  his 
own  life  interest  and  the  appointment  in  favour  of 
his  tiiien  wife  and  not  reserving  any  power  of 
appointing  to  a  second  wife,  prednded  him  from 
making  any  farther  appointment. 

Decision  of  Kekewich,  J.,  antey  p.  426,  affirmed.— 
Hancock^  Be,  Malcolm  v.  Bur/ord  Hancock,  c  A.,  645. 

3.  Appointment — Validity  —  Bemoteness  —  (^(mtin- 
gent  remainder.  —  An  appointment  of  retii  estate 
tinder  a  power  in  a  marriage  settlement,  of  which 
the  appomtors  were  tenants  for  Ufe,  was  made  to 
the  use  of  A.,  B.,  and  0.  Tchildren  then  livioff  of  a 
son  of  the  appointors),  ana  to  all  other  the  children 
of  the  said  son  who  should  happen  to  be  living  at 
the  death  of  the  survivor  of  the  appointors,  and  to 
the  heirs  and  assigns  of  such  of  them  as  should 
attain  twenty-five;  with  a  proviso  that  if  the 
appointment  to  the  after-bom  children  of  the  son 
should  fail,  the  deed  should  operate  as  an  appoint- 
ment in  fee  to  A.,  B.,  and  C,  or  such  of  tiiem  as 
should  attain  twenty-five.  Subsequently  to  the 
appointment  four  other  children  were  bom  to  the 
son.  They  had  not  attained  twenty-five  at  the 
death  of  the  surviving  tenant  for  life,  but  A.,  B.,  and 
C,  had. 

Held,  to  create  legal  contingent  remainders  to 
take  effect  upon  the  death  of  the  survivor  of  the 
appointors ;  and  that  the  seven  children  of  the  son 
took  estates  for  life,  with  remainders  in  fee  to  A., 
B.,  and  C.  as  tenanti  in  common. 

In  re  Lechmere  and  Lloyd,  18  Ch.  D.  528,  30  W.  B. 
Dig.  225^  distinguished. — 8yme$  v.  Symes,  GH.D. 
I70BTH,  J.,  521. 

4.  Extinction  —  Bdease  —  Benefit  to  releasor  — 
Validity— Conv^ancing  and  Law  of  Property  Act, 
1881  (44  &  45  Vict.  c.  40,  b.  52.— The  principles  of 
the  law  relating  to  fraudulent  appointments  do  not 
apply  to  the  release  of  a  power.  Such  a  release 
will  not  be  invalidated  by  a  benefit  resulting  to  the 
releasor. 

The  ratio  decidendi  of  Smith  v.  Houhlon,  26  Beav. 
482,  8  W.  B.  Ch.  Dig.  53,  and  In  re  Badcliffe,  Bad- 
cliffe  V.  5euw,  40  W.  B.  323,  [1892]  1  Ch.  227,  ex- 
plained.— Somes,  Be,  Smith  v.  Somes,  oh.d.  chitty, 
J.,  236. 

5.  Jointuring — Jointure,  Meaning  of— Power  to 
appoint  portions — Benefit  to  appointor. — A  jointure 
is  a  provision  for  a  wife  after  the  death  of  her  hus- 
band, and,  except  under  special  circumstances,  the 
court  will  not  give  effect  to  an  appointment  under 
a  power  of  jointuring  which  is  to  take  effect  during 
the  lifetime  of  the  husband. 

Jamieson  v.  Trevdyan,  10  Ex.  269,  3  W.  B.  Dig. 
220,  commented  on. 

The  court  will  look  closely  into  any  exercise  of  a 
power  of  appointment  by  which  the  appointor 
benefits,  but  tiie  fact  of  the  appointor  benefiting 
thereby  does  not  necessarily  invalidate  the  appoint- 
ment. 

Henty  v.  Wrey,  30  W.  B.  850,  21  Ch.  D.  332, 
followed. — De  Hoghton,  Be,  De  Hoghton  v.  De 
Hoghton  {No.  2),  oh.d.  stiblino,  j.,  635. 

See  also  Will,  19. 

PB  ACTICE  :— 

1.  Appeal — Action  tried  without  jury — Issues  of  fact 
— B%de  of  Court  of  Appeal. — Per  Lord  Esher,  M.B.. 
and  Lopes,  laJS. :  Where  an  action  is  tried  by  a 
judge  without  a  jury,  the  presumption  is  that  his 
decision  on  the  facts  was  right,  and  that  presump- 
tion must  be  displaced  by  the  appellant,  and  unless 
he  can  satisfactorily  make  out  that  the  decision  of 
the  judge  was  wrong,  the  appeal  will  be  dismissed ; 


and  this  rule  applies  also  to  the  case  where  the 
witnesses  have  not  been  examined  before  the  judge 
in  the  court  below. 

Per  Kay,  L.J. — The  appeal  being  in  the  nature 
of  a  rehearing,  it  Is  the  duty  of  the  Court  of 
Appeal,  where  the  witnesses  have  not  been 
examined  before  the  ludge  in  the  court  below,  to 
trv  the  case  itself,  and  to  pronounce  the  judgment 
which  it  thinks  that  the  judge  ought  to  have 
pronounced. —  Colonial  Securities  Trust  Co.  v, 
Massey,  O.A.,  212. 

2.  Appeal — Divorce — Justices — Summary  J^*risdic- 
tion  {Married  Women)  Act,  1895  (c.  39).— In  an 
appeal  to  the  Probate,  Divorce,  and  Admiralty 
Division  from  the  decision  of  a  court  of  summary 
jurisdiction  under  the  Summary  Jurisdiction 
^Married  Women)  Act,  1895,  the  practice  under 
the  Divorce  Acts  has  no  application,  and  it  is  not 
necessary  that  any  case  should  be  stated  or  filed. 
The  practice  in  sudi  appeals  is  ffovemed  by  ord. 
lix,  rr.  4a,  7,  8,  10,  11,  12,  and  le.—Swoffer  v. 
Swoffer,  P.D.  &  AD.D. 

3.  Appeal — Leave  to  appeal  after  time  expired — 
Alteration  of  law  since  judgment — Solicitor-mortgagee 
—Mortgagees'  Legal  Costs  AcU,  1895  (58  &  59  Vict.  c. 
25),  s.  3. — A  solicitor-mortgagee  who,  before  the 
passine  of  the  Mortsagees'  Legal  Costs  Act,  1895, 
was  hdd  not  entitled  to  charge  profit  costs  against 
his  mortgagor  cannot  zet  an  extension  of  time  for 
appealing  from  such  order  on  the  ground  that  such 
Act  is  retrospective,  for  the  Act  was  not  intended 
to  affect  orders  which  were  made  before  the 
passing  of  the  Act. — Eyre  v.  Wynn- Mackenzie,  O.A.. 
273. 

4.  CJiamhers — Appeal — ArhiircUion — Leave  to  r«- 
voke  submission  to  arbitration — Judicature  {Procedure) 
Act,  1894  (57  &  58  Vict,  c  16),  s.  1,  sub-section  4.— 
An  appeal  from  a  judge  at  chambers  granting  leave 
to  revoke  a  submission  to  arbitration  lies  to  the 
Court  of  Appeal  and  not  to  a  Divisional  Court. — 
Portland  Urban  District  Council  and  Tilley*s  Arbit' 
ration,  Be,  Q.B.D. 

5.  Chambers — Appeal — **  Practice  and  procedure  " 
— Oamishee  order-judicature  Act,  1894  (57  &  58 
Vict.  c.  16),  s.  1,  sub-section  4. — An  appeal  from  an 
order  of  the  judge  at  chambers  affirming  an  order 
of  the  master  making  absolute  a  garnishee  order  is 
a  matter  of  practice  and  procedure  within  section  1, 
sub-section  4,  of  the  Jucucature  Act,  1894,  and  the 
appeal  therefore  lies  to  the  Court  of  Appeal,  and 
not  to  the  Divisional  Court. — Hockley  v.  Ansah, 
Q.B.D.,  666. 

6.  Chambers — Chief  clerk's  certificate — Appoint- 
ment to  sign — Variation — Extension  of  time— Bales  of 
Supreme  Court,  1883,  Order  LV.,  rr.  66a,  67,  70,  71. 
— No  attendance  is  necessary  b^  any  of  the  parties 
on  an  appointment  before  a  chief  clerk  to  sign  the 
certificate,  as  such  attendance  for  signature  is  a 

r)ly  formal  matter. — Lawe^s    Chemical  Manure 
V.  Ingham,  OH.D.  stiblixo,  j. 

7.  Chambers — Chief  derk^s  certificcUe — Inquiry  as 
to  personal  estate — Charges  of  breach  of  trust  involved 
— Power  to  deal  with  such  charges  on  origincUing 
summons^ Order  LV.,  r.  3. — In  an  action  com- 
menced by  originating  summons,  it  was  declared 
that  the  trusts  of  a  will  ought  to  be  performed 
under  the  direction  of  the  court,  and  certain 
inquiries  were  directed,  among  others  as  to  the 
value  of  the  mortgage  securities  and  whether  they 
were  sufficient,  and  whether  they  should  be  called 
in  or  retained,  and  in  case  they  were  insufficient 
''under  what  circumstances  and  by  whom  the 
moneys  owing  thereon  were  advanced,  and  what 
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yaluatioiis  were  taken  by  the  personB  advanomg 
Buoh  moneys,  and  whether  saoh  investmente  were 
proper."  Further  inquiries  and  accounts  were 
af  towards  directed,  and  amone  others  an  account 
of  the  personal  estate  not  specinoally  bequeathed  of 
the  testator's  estate.  The  chief  derk  certified  that 
the  investments  were  to  a  certain  extent  improper, 
and  as  to  one  of  them  that  it  was  made  on  no 
sufficient  valuation,  and  found  that  the  defendants 
were  liable  thereon.  A  summons  was  then  taken 
out  by  them  asking  that  this  might  be  varied,  and 
it  was  80  varied  on  the  grounds  that  it  was  beyond 
the  scope  of  the  inquiry  and  not  borne  out  by  the 
evidence.  The  question  now  arose,  the  summons 
to  vary  coming  on  witii  the  further  consideration, 
what  further  relief  there  was,  if  any,  as  it  lay  in 
respect  of  a  breach  of  trust,  and  could  not  presum- 
ably be  given  on  originating  summons. 

Held,  that  the  words  of  the  inquiry  above  set 
out  went  too  far,  and  that,  if  objection  had  been 
taken  to  it  at  the  time,  it  would  not  have  been 
proceeded  with,  but  that  not  having  been  objected 
to  it  was  now  binding  on  the  court.  That  that 
being  so,  it  would  be  idle  to  send  the  applicants  to 
commence  another  action,  and  that,  as  the  account 
asked  for  was  one  upon  which  the  defendants,  if 
the  case  had  occurred  prior  to  the  Judicature  Acts, 
might  have  been  held  liable  on  the  common  account, 
the  beneficiaries  were  entitled  to  have  it  taken.  At 
the  same  time  there  was  no  intention  of  getting  rid 
of  the  rule  by  a  side  wind  which  prevented  con- 
tested cases  being  decided  on  originating  summons, 
and  if,  therefore,  it  appeared  on  taking  the  account 
that  it  involved  vivd  voce  evidence,  application 
should  be  made  for  directing  the  issue  to  oe  dealt 
with  in  the  proper  mode. — StuarU  Be,  Smith  v. 
Stuart,  OH.D.  STiELDro,  J. 

8.  (Commercial  cause — Entering  in  commercial  list — 
Appearance  of  defendant — Power  to  deal  with  costs. — 
Ajter  the  writ  in  an  action  has  been  served  the 
plaintiff  may,  before  the  defendant  has  entered  an 
appearance,  apply  to  the  judge  to  whom  commer- 
cial causes  are  assigned  to  enter  the  cause  in  the 
commercial  list,  and  the  judge  may  direct  the  costs 
of  the  application  to  be  costs  in  the  cause. 

The  defendant  can,  after  enterinfi^  an  appearance, 
apply  to  have  the  order  rescinded,  out  omy  on  the 
ground  that  the  cause  is  not  a  commercial  cause. — 
Barry  Y,  Peruvian  Corporation,  O.A.,  487. 

9.  Commercial  Court — Bules  of  evidence — TranS" 
fer  of  action  commenced  in   Chancery  Division  to 

QueerCs  Bench  Division— Judicature  Act,  1894,  s,  3. 
— The  court  established  for  the  trial  of  commercial 
causes  has  no  greater  power  than  any  other  court 
to  dispense  with  the  technical  rules  of  evidence. 
All  its  powers  are  derived  under  tiie  Supreme  Court 
of  Judicature  (Procedure)  Act,  1891,  and  the  rules 
made  thereunaer. 

The  circumstances  under  which  the  court  will 
order  the  transfer  of  an  action  commenced  in  the 
Chancery  Division  to  the  Queen's  Bench  Division 
for  trial,  considered. — Baerlein  v.  Chartered  Bank  of 
India,  O.A. 

10.  Costs — Security  for  costs — Several  defendants — 
B.  S,  C,  1883,  ord.  66,  r.  6.— The  plaintiff,  who 
resided  in  America,  had  brought  an  action  against 
four  persons,  three  of  whom  were  trustees  of  a  will, 
and  the  fourth  was  the  heir-at-law  of  the  testator. 
The  three  trustee  defendants  obtained  an  order  that 
the  plaintiff  should  give  security  for  costs  for  £75 ; 
the  fourth  defendant,  who  appeared  by  a  separate 
solicitor,  subsequently  applied  that  the  plaintiff 
should  give  security  for  his  (the  fourth  defendant's) 
costs. 


Held,  that  there  was  no  evidence  to  show  that 
the  sum  of  £75  was  not  sufficient  security  for  all 
costs ;  and  that  it  should  stand  as  securi^  for  the 
costs  of  the  fourth  defendant  as  well  as  of  the 
first  three  defendants. — McHenry  v.  McHenry, 
O.A.  (It.). 

11.  Costs — New  trial  motion— Shorthand  notes — 
Summing  up  of  judge, — ^Upon  a  motion  for  a  new 
trial,  an  application  for  the  costs  of  the  shorthand 
writer's  notes  of  the  summing  up  of  the  judge  at 
the  trial,  will  only  be  granted  in  exceptional  cases. 
— Andrews  v.  Modcford  {No.  2),  C.A. 

12.  CostsSet'Off— Husband  and  wife—BeOUtaion 
of  conjugal  rights — Judicial  separaiion, — ^A  petition 
by  a  wife  for  restitution  of  conjugal  rights  and  a 
counter-claim  by  her  husband  for  judicial  separ- 
ation were  both  dismissed  with  costs  by  the  Court 
of  Appeal,  the  costs  of  the  one  to  be  set  off  against 
the  costs  of  the  other  in  the  court  below,  and  no 
costs  of  the  appeal  being  allowed.  The  husband 
having  subsequently  presented  an  appeal  to  the 
House  of  Lords,  the  Court  of  Appeal  ordered  that 
the  taxation  of  the  costs  should  oe  suspended  until 
after  his  appeal  was  determined,  on  his  undertaking 
to  duly  prosecute  it. — Bussell  v.  Bussell  {No.  2), 
O.A. 

13.  Costs — Shorthand-writer's  notes— Evidence  at 
trial  of  action  before  a  judge  and  jury — Summing  up 
of  the  judge. — In  an  ordinary  case,  in  the  absence  of 
special  directions,  the  practice  is  not  to  aUow  the 
costs  of  the  shorthand- writer's  notes  of  the  evidence 
taken  at  tke  trial  of  an  action  before  a  judge  and 
jury,  but  only  of  the  judge's  summing  up. — Pilling 
V.  Joint  Stock  Institute,  C.A. 

14.  Costs— Taooation— Witnesses  expenses — Photo- 
graphs—Notice to  admit— B.  8.  C,  1883,  ord.  65,  r. 
27  (9)  (20)  (29)  (37)  (38).— The  costs  of  witnesses 
subpoenaed  but  not  actually  called,  are  within  the 
taxmg-master's  discretion  ;  and  the  taxing-master 
must  exercise  his  discretion  without  reference  to 
scales  and  rules  before  the  Judicature  Act,  1873, 

Tumbull  V.  Janson,  26  W.  B.  815,  3  C.  P.  D.  264, 
followed. 

Semble,  the  costs  of  a  photographer  called  as  a 
witness  simply  to  prove  the  photographs  should  not 
be  allowed,  unless  notice  to  admit  his  proof  has 
been  given  and  the  other  side  has  refused  to  admit 
it — East  Stonehouse  Board  v.  Victoria  Brewery  Go*, 

CH.D.  NOBTH,  J. 

15.  Discontinuance  by  trustee  in  bankruptcy  of 
plaintiff— Fresh  action  by  assignee  oftruUee — B.  S, 
C,  ord.  25,  r.  4. — ^A  plaintiff  having  become 
bankrupt,  his  trustee  in  bankruptcy  elected  not  to 
continue  the  action,  and  thereupon  an  uncon- 
ditional order  was  obtained  by  the  defendants 
staying  further  proceedings.  B.  having  purohaaed 
the  trustee's  interest,  commenced  a  second  actioii 
for  the  same  relief  as  that  asked  by  the  former 
action.  Kekewich,  J.,  dismissed  the  second  action, 
as  an  abuse  of  the  process  of  the  court  and  as 
frivolous  and  vexatious.  The  trustee,  i^o  alone 
had  the  right  of  action  in  him,  having  by  his  Sec- 
tion barred  anybody  subsequenuy  beooming 
entitled  through  him  to  the  same  cause  of  action. 
On  appeal: 

Held,  that  the  action  ought  not  to  be  dismiaaed 
in  a  summary  way  as  frivolous  and  vexations,  as 
the  question  was  one  that  required  consideration — 
namely,  whether  the  order  staying  the  prooeedinga 
in  the  former  action  was  equivalent  to  a  judgment 
for  the  defendants. — Bean  v.  Fowhr,  OJL 

16.  Discovery  of  documents — Demise — Forfeiture — 
Action  to  recover  possesseon  of  demised  premises. — The 
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defendant  in  an  action  to  recover  possession  of 
demised  premises  on  a  forfeiture  for  breach  of 
covenant  may  be  ordered  to  make  an  affidavit  of 
dooaments,  but  he  may  refuse  to  disclose  any  docu- 
ments wnich  would  establish  the  case  of  forfeiture 
against  him. — Seaward  v.  Dennington,  O.A.,  696. 

17.  Discovery  —  Documefits  from  co-defendanU — 
Order  31,  r.  12. — A  railwav  company  brou|;ht 
an  action  against  contractors,  uie  contractors  puttmg 
in  a  counter-claim  with  their  defence,  to  which  they 
made  an  insurance  corporation  dedfendants,  and  in 
which  they  alleged  that  the  company  had  obtained 
a  guarantee  from  the  corporation  which  was  en- 
forceable against  them,  and  that  the  company  were 
trustees  of  this  guarantee  for  the  contractors,  and 
payment  of  the  amount  thereof  was  claimed.  The 
corporation  put  in  a  defence  that  the  guarantee 
had  been  released  and  satisfied,  and  the  com- 
pany in  reply  repudiated  any  collusion  between 
them  and  the  corporation.  In  the  event  of  the 
contractors  being  successful  in  obtaining  a  declara- 
tion that  the  company  were  trustees  of  this 
guarantee  and  endeavouring  to  enforce  the 
guarantee,  the  defence  of  the  corporation  would  be 
that  the  company  had  released  their  liability,  but 
this  would  not  preclude  the  case,  because  the  con- 
tractors would  reply  that  that  release  was  not 
binding  as  against  them.  The  corporation  having 
taken  out  a  summons  for  discovery  under  Order 
31,  r.  12,  against  the  company,  their  co- 
defendants  : 

Held,  in  these  circumstances  that  there  was 
"  some  right  between  these  parties  to  be  adjusted 
in  the  action,*'  namely,  whether  or  not  the  liabili<7 
of  the  corporation  under  the  guarantee  was  good, 
and  that  the  case  fell  therefore  within  the  rule. 

Shaw  V.  Smith,  18  Q.  B.  D.  193,  applied.— -4fcoy 
Railtoay  Co,  v.  QreenhiU  {No,  2),  OH.D.  BTIBUNO,  J. 

18.  Discovery  —  Interrogaiories — Company — Leave 
to  interrogate  member — Notice  of  application —  Ord, 
31 ,  r.  5. — Where  a  company  is  a  pi^y  to  an  action, 
notice  of  an  application  for  leave  to  deliver  inter- 
rogatories to  a  member  of  the  company  under  ord. 
31,  r.  5,  must  be  served  vpon  a  member. — Chaddock 
V.  British  South  Africa  Co,,  O.A.,  658. 

19.  Discovery — Interrogaties — LiM  in  newspaper 
Circtdaiion  of  newspaper, — In  an  action  for  lioel 
against  the  proprietors  of  a  newspaper  the  plaintiff 
delivered  an  interrogatory  asking  the  number  of 
copies  printed  and  ciroulated  of  the  issue  of  the 
newspaper  containing  the  idleged  libeL  The 
defendants  answered  that  a  considerable  number  of 
oopiea  were  printed  and  published. 

Held,  that  the  answer  was  sufficient. 

Pamell  v.  Walter,  38  W.  B.  270,  24  Q.  B.  D.  441, 
overroled. — Whittaker  v.  Scarborough  Post  News- 
paper Co,,  O.A.,  657. 

20.  Discovery^Penal  or  criminal  mailer — PoUu- 
Hon  of  Rivers  Act,  1876  (39  &  40  Vid,  c  75),  s,  10. 
— By  the  Pollution  of  Biven  Act,  1876,  s.  10,  the 
connty  court  has  power,  where  any  offence  against 
the  Act  is  commiUed  within  its  district,  by  summary 
order,  to  require  any  person  to  abstain  from  the 
oommission  of  such  offence,  and,  where  the  offence 
consists  in  default  to  perform  a  duty  under  the 
Act,  to  require  him  to  perform  such  duty  in  the 
manner  in  said  order  specified.  The  county  court 
has,  under  the  same  section,  the  further  power,  in 
case  of  default  bein^  made  in  complying  with  any 
such  order,  of  ordering  the  payment  of  a  penalty. 

Held  (affirming  the  decision  of  the  Divisional 
Court,  ante,  p.  543),  that  proceedings  instituted  to 
obtain  the  former  order  were  not  proceedings  in  a 


penal  or  criminal  matter,  and  that  the  county  court 
judge  had  jurisdiction  to  make  an  order  for  dis- 
covery in  them. — Derbyshire  County  Council  v.  Derby 
{Mayor  of),  O.A. 

21.  Discovery — Privileged  communications — PrO' 
dudion — Fraud — Inspection  by  judge — R,  S,  C,  ord, 
31,  r.  19a,  sub-rule  2. — Communications  between  a 
solicitor  and  his  client  as  to  the  subject-matter  of 
an  alleged  fraud  are  not  privileged  from  produc- 
tion in  an  action  where  fraud  is  charged. —  nilliams 
V.  Quebrada  Railtoay  Co,,  OH.D.  kbkewioh,  j.,  76. 

22.  Dismissing  action  for  want  of  prosecution — 
Notice  of  trial — Trial  not  entered — Discretion  as  to 
form  of  ordcr^Ord.  36,  rr.  12,  16,  20.— When  the 
plaintiff  has  given  notice  of  trial  but  has  not  entered 
the  trial,  ana  the  defenduit  applies  to  dismiss  the 
action  for  want  of  prosecution,  the  court  or  a  judge 
has  a  discretion,  under  ord.  36,  r.  12,  either  to  dis- 
miss the  action  or  to  order  that  it  be  dismissed 
unless  notice  of  trial  be  given,  and  the  trial  entered 
within  a  certain  time,  or  to  make  such  other  order 
as  may  seem  just. — Sievier  v.  Spearman,  o.A. 

22a.  Evidence — Privilege — Statements  made  by  one 
party  to  the  solicitor  of  another  party, — ^Two  persons 
were  engaged  in  a  loint  adventure,  in  the  course  of 
which  one  of  them  had  interviews  with  the  solicitor 
of  the  other  at  that  other's  reouest. 

Held,  that  statements  made  to  the  solicitor  at 
such  interviews  were  privileged. — Rochefoucauld  y. 
Roustead,  ch.d.  kekbwioh,  j. 

23.  Execution — Order  for  payment  of  costs — Solicit 
tor  —  Attachment — Disciplinary  jurisdiction  of  the 
court — Order  in  a  criminal  matter — Election  in  favour 
of  one  of  two  remedies— R,  S,  C„  1883,  ord,  42,  r.  24. 
— A  person  is  not  precluded  from  bringing  an  action 
to  enforce  an  oraer  of  the  court  for  the  payment 
of  costs,  under  ord.  42,  r.  24,  by  reason  only  that 
he  has  a  remedy  by  attachment  under  the  order. 

Where  there  is  a  remedy  by  action  and  also  a 
remedy  by  attachment  in  respect  of  the  same 
matter,  the  plaintiff  is  not  precluded  from  exeroisinR 
the  one  remedy  by  having  made  an  unsuccessfiu 
attempt  to  enforce  the  other. 

But,  semble,  per  Lord  Edier,  M.B.,  and  Lopes, 
L.J.,  that  if  the  plaintiff  had  obtained  a  writ  of 
attachment,  and  the  defendant  had  been  ti^en 
under  it,  the  plaintiff's  remedy  by  action  would 
have  gone. 

An  order  for  the  payment  of  the  costs  of  proceed- 
ings taken  to  have  the  name  of  a  solicitor  struck  off 
the  rolls  is  not  an  order  in  a  criminal  matter. — 
Godfrey  v.  Oeorge,  CA.,  245. 

24.  Indorsement  of  claim — Title  of  action — Plain- 
tiff suing  on  behalf  of  himself  and  others — R.  8,  (7., 
ord,  3,  r.  4. — The  fact  that  a  plaintiff  is  suins;  in  a 
representative  capacity  on  behalf  of  himseU  and 
others  ought  to  appear  in  the  title  of  the  action, 
and  not  buried  in  tne  statement  of  claim. 

Eyre  v.  Ckxr,  24  W.  B.  317,  distinguished.— 
Totten?uim,  Re,  Tottenham  v.  Tottenham,  OH.D. 
NORTH,  J.,  539. 

25.  Injunction — Notice  of  action — Evasion  of  writ 
— Light, — On  May  23  A.  wrote  to  B.  complaining 
of  a  building  B.  was  erecting  as  interfering  with 
ancient  lights.  On  May  24  A.  commenced  an 
action.  B.  evaded  service  till  May  28^  and  in  the 
meantime  hurried  on  the  building  aai  carried  it  up 
to  its  full  height. 

Held,  that  A.  was  entitled  to  a  mandatory 
injunction  as  to  that  part  of  the  building  erected 
between  May  24  and  28. — Von  Joel  v.  Homsey,  a  A. 

25a.  Injundion^Notioe  of  motion^Service  out  of 
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thejurisdidion^Foreignaubfeda—R,  8.  C,  1883,  orrf. 
11,  r.  1  (/),  ord,  52,  r.  9. — Leave  to  serve  notice  of 
motion  for  an  interlocutory  injunction,  wiih  notice 
of  the  writ  in  an  action,  out  of  the  jurisdiction, 
upon  some  of  the  defendants  who  are  foreign  sub- 
jects, will  be  given,  without  prejudice  to  any  ques- 
tion which  may  arise  on  tiie  order. — Overton  v. 
Burn,  o.A. 

26.  Injunction — Suspension  of  injunction  by  Court 
of  Appeal  —  Further  suspension — Court  to  which 
application  should  be  made. — In  an  action  commenced 
in  the  Chancery  Division  an  injunction  which  was 
asked  for  was  refused,  and  an  inquiry  as  to 
damages  was  ordered.  On  appeal  the  Court  of 
Appeal  varied  such  order  and  granted  an  injunc- 
tion, but  suspended  its  operation  for  six  months. 

An  application  to  fiurtiier  suspend  the  operation 
of  the  injunction  was  made  to  the  court  of  first 
instance. 

Held,  that  such  application  had  been  properly 
made  to  the  court  of  first  instance. — Shel/er  v. 
City  of  London  Electric  Lighting  Co.,  C.A.,  198. 

27.  Joinder — Causes  of  action — Waiver — B.  8.  C, 
1883,  ord.  18,  r.  2. — Appearance  to  a  writ  does  not 
waive  objection  to  a  joinder  with  an  action  for 
recovery  of  land,  of  causes  of  action  other  than 
those  spedfied  in  ord.  18   r.  2. 

Be  Pitcher,  Pitcher  v.  Hinde,  27  W.  R.  789, 11  Ch. 
D.  905,  followed. 

A  claim  for  a  declaration  that  a  mortgage  is  not 
charged  upon  property  and  for  possession,  and,  in 
the  alternative,  for  an  account  of  what  is  due  and 
redemption,  is  within  ord.  18,  r.  2. — Hunt  v.  Wors» 

foldy  CH.D.  NOETH,  J.,  461. 

28.  Judgment  by  consent — Order  passed  and  entered 
by  the  registrar — Consent  given  under  mistake — 
Motion  to  vary  judgment — Power  of  court  to  alter 
judgment — B.  8.  C.,ord.  28,  r.  11 — Fresh  action  to 
sei  aside  judgment. — A  court  can  only,  except  possi- 
bly with  the  consent  of  all  parties  to  the  action, 
interfere  with  a  judgment  ^passed  and  entered  Tnot 
being  an  order  made  on  an  interlocutory  applica- 
tion) (1)  in  the  case  of  an  accidental  slip  which  can 
be  rectified  under  B.  S.  C,  ord.  28,  r.  11 ;  (2) 
where  the  court  finds  that  the  judgment  as 
drawn  up  does  not  state  what  it  decided  and 
intended. 

The  proper  remedy  for  a  party  who  has  consented 
to  a  judgment  under  a  mistake  is  to  proceed  by  a 
fresh  action  to  set  aside  such  judgment. — Ainsworth 
V.  Wilding,  CH.D.  KOMEB,  J,,  540. 

29.  MayoT^s  Court — Appeal — Notice  of  appeal — 
Condition  precedent — Extension  of  time — Mayor^s 
Court  of  London  Procedure  Ad,  1857  (20  &  21  Vid. 
c.  dvii),  s.  S—B.  8.  C,  1883,  ord,  59,  r.  16.— It  is  a 
condition  precedent  to  the  right  of  appeal  under 
section  8  of  the  Mayor's  Court  of  London  Procedure 
Act,  1857,  that  the  appellant  should  give  notice  of 
appeal  within  two  days.  This  provision  is  not 
affected  by  the  general  power  conferred  on  the 
High  Court  by  ord.  59,  r.  16,  to  extend  the  time 
for  bringing  an  appeal  from  an  inferior  court. — 
Kirby  v.  North  British  and  Mercantile  Insurance  Co., 
C.A.,  529. 

30  Particulars,  Application  by  defendants  for — 
Discovery,  Application  by  plaintiffs  for — Fraud — 
Discretion  of  court  to  order  discovery  before  particu- 
lars.— ^There  is  no  general  rule  that  delivery  of  par- 
ticulars by  theplamtiff  should  precede  the  making 
of  discovery  by  the  defendant  in  all  cases  except 
those  where  Uiere  is  a  fiduciary  relation  between 
the  parties. 

The  judge  must   in   every    case    exercise    his 


discretion,  having  regard  to  all  the  drcuoistances. 
Didum  of  Kay,  L.J.,  in  Zierenburg  v.  Lahouehere, 
41  W.  E.  675,  [1893]  2  a  B.  183,  at  p.  189,  ex- 
plained.— Waynes  Merthyr  Co,  v.  Badford,  CH.D. 
CHITTY,  J.,  103. 

31.  Particulars— Slander  of  titU—R.  8.  C,  1883, 
ord.  19,  r.  7. — A  statement  of  claim  alleged  that 
the  defendant  had  slandered  the  plaintiff's  title  to 
certain  lands  by  publishing  certain  words  "just 
before  the  exposure  to  sale  by  auction  of  said 
Ifuids,"  *'  whereby  the  persons  desirous  of  buying 
were  prevented  from  bidding"  to  the  plaintiff*i 
loss. 

Held,  that  the  plaintiff  should  give  the  defen- 
dant particulars  of  the  occasions  when  and  where 
such  words  were  spoken,  and  also  of  the  persons 
present  on  such  occasions ;  and  the  best  particulars 
that  could  be  given  of  the  persons  desirous  of  bay- 
ing and  who  were  prevented  by  reason  of  ^e 
words  complained  of. — Boche  v.  MeyW,  Q.B.D.  (Ir.). 

32.  Parties— Bankruptcy  of  defendant— Beceiving 
order — Official  receiver  wrongfully  added  as  a  party 
to  the  adion—B.  S.  C,  1883,  ord.  17,  r.  4— i?an*- 
ruptcy  Acts,  1883  and  1890. — The  mere  making  of  a 
receiving  order  does  not  cause  any  change  or  trans- 
mission of  interest  or  liability. 

Consequently,  where  a  receiving  order  had  been 
made  against  tiie  defendant  in  an  action,  and  an  ex 
parte  order  adding  the  official  receiver  as  a  defen- 
dant thereto  obtained  by  the  plaintiff  under  B.  S.  C, 
1883,  ord.  17,  r.  4,  the  latter  order,  upon  the  appli- 
cation of  the  official  receiver,  was  discharged. — 
Berry,  Be,  DuffUld  v.  Williams,  CH.D.  STlBLDro,  J., 
346.; 

33.  Parties— Death  of  plaintiff  — Survival  ofcauseof 
a^iion — Action  of  mandamus — Statutory  duty — Bight 
of  executors  to  continue  adion — B.  8.  C,  1883,  ord.  17, 
rr.  1,  4. — An  action  was  brought  by  the  owner  of  a 
mill  against  a  local  authority  for  a  mandamus 
commanding  the  defendants  to  make  prober  sewers 
in  accordance  with  section  15  of  the  PubUc  Health 
Act,  1875,  and  to  give  facilities  for  carding  the 
plaintiff's  liquid  refuse  into  the  sewers  under  thdr 
control  in  accordance  with  section  7  of  the  Bivera 
Pollution  Prevention  Act,  1876.  The  plaintiff 
having  died  while  the  action  was  pending. 

Held,  that  the  cause  of  action  survived,  and  that 
the  executors  of  the  plaintiff  were  entitled  to  an 
order  allowing  them  to  continue  the  action. — 
Peebles  v.  Ostoaldtwistle  Urban  Didrid  Council,  C.A,, 
513. 

34.  Parties — Joinder — Adion  under  Lord  Oamp^ 
belVs  Ad  {%&9  Vid.  c.  9S)— Maritime  collision.— In 
a  suit  under  Lord  Campbell's  Act  numerous  plain- 
tiffs sought  to  recover  separate  damages  as  due  to 
each  plaintiff  or  group  of  plaintiffs  for  injaries 
resultmg  from  a  maritime  collision  said  to  have 
been  caused  by  the  negligence  of  the  defendants. 

Held,  that  tiiere  was  no  express  or  imj^ed 
authority  in  the  Bules  of  Court  to  warrant  the 
joinder  in  one  suit  of  different  and  distinct  causes 
of  action  not  being  causes  of  action  by  and  agmiost 
the  same  parties* 

Smurthwaite  v.  Hannay,  [1894]  A.  C.  494,  fol- 
lowed.— Peninsular  and  Oriented  Steam  Natigati<m 
Co.  V.  Tsune  Kijima,  P.O. 

35.  Parties  —  Joinder  of  defendants  —  Distind 
causes  of  adiofi—Ord.  16,  r.  4. — Separate  ^^»i- 
feasors  cannot,  since  the  Judicature  Acts,  be  joined 
as  co-defendants  in  an  action  for  damages. 

Semble,  that  the  action  would  not  be  maintain- 
able if  the  claim  was  limited  to  an  injunction. 
Judgment  of  the  Court  of  Appeal*  ante,  p.  50, 
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affirmed. — Sadler  v.   Oreat   Western    Railway   Co,, 

H.L. 

36.  Patent  action — Jurisdiction  of  Court  of  Appeal 
to  allow  amendment  of  particulars  of  objections — 46  & 
47  Vict  c.  57,  s.  29— R.  S,  C,  ord.  68,  r.  4.— The 
Court  of  Appeal  has,  under  ord.  58,  r.  4,  jurisdio- 
tion  to  allow  the  amendmeuts  of  particulars  of 
objections ;  but 

Held,  that,  on  the  merits,  leave  to  amend  ought 
not  to  be  ffiven,  as  the  defendant  would  not  be 
prejudiced  by  the  judgment  in  the  action  if  he 
afterwards  sought  to  have  the  plaintifTs  patents 
revoked. — Shoe  Manufacturing  Co,  v.  Cutlan,  C.A., 
92. 

37.  Payment  into  court — Order  for  payment  into 
court  on  motion— Admission  by  defmdant  of  receipt  of 
money — Improper  payments  by  defendant, — Upon  an 
interlocutory  motion,  money  will  not  be  ordered  to 
be  paid  into  court  by  a  constructive  trustee  unless 
it  is  actually  in  his  hands.  It  is  not  sufficient  that 
it  has  been  in  his  hands  and  that  he  is  responsible 
for  it. 

Neville  v.  MaUhewman,  42  W.  R.  675,  [1894]  3 
Ch.  345,  and  Nutter  v.  Holland,  43  W.  B.  18,  [1894] 
3  Ch.  408,  followed.— Cromp^on  v.  Burton,  CH.D. 
NORTH,  J.,  60. 

38.  Payment  into  court — Trust  money — Admission 
of  misapplication  by  trustee — Motion  by  some  plaintiffs 
only — Discretion  of  court  as  to  order — R,  8,  C,  1883, 
ord,  32,  r.  6.— An  application  under  B.  S.  C,  1883, 
ord.  32,  r.  6,  for  an  order  on  admissions  of  fact  by 
a  defendant  in  an  action  cannot  be  made  on  behalf 
of  some  only  of  the  plaintifls. 

There  is  a  judicial  discretion  as  to  the  making  of 
an  order  upon  a  trustee  to  pay  into  court  trust 
money  which  he  admits  having  received  and  wrong- 
fully applied.-— TTn^H  Re,  Kirke  v.  North,  ch.d. 
KEKEWIOH,  J.,  125. 

39.  Pleading —  Counter-claim — Defendant  to  counter- 
claim  not  party  to  original  action — Right  to  counter- 
claim  against  plaintiff— Judicature  Act,  1873  (36  & 
37  Vict,  c,  66),  s,  24,  subsection  3— i2.  S.  C,  1883, 
ord,  19,  r,  3;  ord,  21,  rr,  11,  14. — A  defendant  to 
a  counter-daim,  not  being  a  pad^  to  the  original 
action,  but  brought  in  by  the  oriffmal  defendant  on 
his  countw-daim,  is  not  entitled  to  counter-claim 
against  the  original  defendant  and  plaintiff. 

Street  v.  Cover,  25  W.  B.  750,  2  Q.  B.  D.  498, 
followed. 

Toke  V.  Andrews,  30  W.  B.  659,  8  Q.  B.  D.  428, 
distinguished. — Alcoy  Railtvay  Co,  v.  Greenhill,  C.A., 
117. 

40.  Pleading  —  Document  —  Contents  —  Effect  — 
Sufficiency— R,  S,  C,  1883,  ord,  19,  r.  21.— The 
statement  of  claim  in  an  action  for  the  recovery  of 
land  contained  the  following  paragraph :  "  By  the 
will  of  the  said  H.  L.,  made  on  the  27th  of 
February,  1785,  and  duly  proved  on  the  18th  of  July 
of  that  year,  the  said  M.  1j.  become  entitled  to  the 
said  estates  in  fee  in  reversion  on  the  determination 
of  certain  estates  tail  Umited  in  the  said  will." 

Held,  that  the  paragraph  was  properly  pleaded 
under  ord.  19,  r.  21,  and  that  it  was  not  necessary 
to  set  out  the  precise  words  of  the  will. — Darby- 
shire  V.  Leigh,  G.A.,452. 

41.  Pleading — Statute  of  Frauds — When  it  must 
be  pUaded^R,  8,  C,  ord.  19,  r,  15.-"The  plaintiflfe, 
by  a  writ  spedallv  indorsed,  claimed  "  £152,  being 
the  amount  payable  under  a  guarantee  signed  by 
the  defendant,  and  dated  the  11th  of  June,  1895,  in 
respect  of  goods  sold  and  delivered  to,  and  work 
and  labour  done  for,  the  Lux  Publishing  Co., 
between  April,  1894,  and  the  13th  of  June,  1895. 


The  defendant  did  not  plead  the  Statute  of  Frauds, 
but  he  set  out,  in  his  defence,  the  g^rantee,  which 
was  not  sufficient  to  satisfy  the  s&tute. 

Held,  that  the  defendants  could  not  rely  upon 
the  Statute  of  Frauds  because  he  had  not  raised 
that  defence  by  his  pleading,  and  was  not  relieved 
from  the  necessity  of  pleading  that  defence  by  the 
statement  in  the  statement  of  claim  that  the 
guarantee  was  in  writing. — Odhams  v.  Brunning, 
O.A. 

42.  Set-off^  Costs — Solicitor's  lien  —  Independent 
proceedings — Action  in  county  court — Application  to 
Chancery  Division — R.  S,  C,,  ord.  65,  rr.  14,  27, 
reg,  21. — Costs  incurred  in  the  High  Court  cannot 
be  set  off  against  costs  incurred  in  a  county  court 
in  the  same  matter. 

Construction  of  ord.  65,  r.  14,  adopted  by  the 
Divisional  Court  in  Edwards  v.  Hope,  33  W.  B.  672, 
14  Q.  B.  D.  922,  approved  and  applied. 

A  motion  in  the  High  Court  to  set  off  the  costs 
of  an  application  to  the  Hieh  Court,  which  had 
been  dismissed  with  costs  wiwout  any  direction  to 
stay  execution,  against  costs  to  which  the  applicants 
becMime  subsequently  entitled  by  an  order  of  a 
county  court  m  the  same  matter,  was  dismissed 
with  costs  by  the  court  in  the  exercise  of  its  dis- 
cretion. The  applicants  thereupon  asked  to  be 
allowed  to  set  off  the  costs  of  their  unsuccessful 
motion  against  the  costs  due  to  them  under  the 
order  of  uie  county  court. 

Held,  on  the  prindple  of  Edwards  v.  Ho^e,  that 
there  was  no  jurisdiction  to  allow  a  set-off  m  such 
a  case. — HasseU  v.  Stanley,  oh.d.  OHITTT,  j.,  405. 

43.  Specud  case — Proceedings  extra  Cursum  Curisd 
— Appeal — Jurisdiction — Ord.  34,  r.  1. — ^Where  a 
special  case  is  calculated  and  intended  to  raise  for 
decision  questions  of  fact  only,  the  proceedings  are 
extra  cwrsum  curias,  the  judgment  of  the  court  is  in 
the  nature  of  an  arbitrator's  award,  and  an  appeal 
cannot  be  entertained  if  its  competency  is  objected 
to  by  the  party  holding  the  judgment.  If  in  these 
circumstances  the  Court  of  Appeal  reverses  the 
jud^ent  bdow,  the  House  of  Lords  has  no  juris- 
diction except  to  reverse  as  incompetent  the  judg- 
ment of  the  Court  of  Appeal. — Burgess  v.  Morton, 

H.L. 

44.  Time  —  Enlargement  —  Redemption  action — 
Order  to  pay  into  court — Default — Mistake — Payment 
in  after  time  specified — Jurisdiction — R.  8,  C,  1883, 
ord,  64,  r.  7. — In  a  redemption  action  an  order  was 
made  giving  leave  to  the  plaintiff  to  lodse  a  sum  of 
money  in  court  to  cover  the  amount  due  to  the 
mortgagee,  and  directing  that  in  default  of  pay- 
ment being  made  within  two  months  of  the  date  of 
the  order  that  "the  action  be  dismissed,  with 
costs." 

Owing  to  a  bond  fide  mistake  on  the  part  of  the 
plaintiff's  solidtor,  the  money  was  not  paid  in 
until  after  two  months  from  the  date  of  the  order, 
though  within  two  months  of  the  date  of  the  order 
being  entered  and  passed.  No  application  had 
been  made  to  dismiss  the  action. 

Hdd,  that  the  action  was  still  alive,  and  that  the 
court  had  jurisdiction  to  extend  the  time  for  pay- 
ment in. — Collinson  v.  Jeffery,  OH.D.  kekbwioh,  j., 
311. 

45.  Tried  —  Assessors  —  Scientific  investigation  — 
Ord,  36,  r.  5.— By  ord.  36,  r.  5,  a  judge  may  direct 
the  trial  without  a  jury  of  any  cause,  matter,  or 
issue  requiring  any  sdentific  investigation  whidi  in 
his  opinion  cannot  conveniently  be  made  with  a 

O&e  plaintiff's  ship  was  sunk  in  the  defendants' 
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dookfl  while  being  moved  by  their  tags  from  one 
berth  to  another.  As  she  was  without  cargo  or 
ballast,  compensation  booms  were  attached  to  her 
to  keep  her  upright  while  bein^  moved.  The 
operation  of  moviug  her  was  earned  out  in  such  a 
way  that  the  tugs  pulled  the  ship  over,  and  she 
sank.  The  judge  at  chambers  held  that  there  was 
an  issue  in  the  action  requiring  scientific  investiga- 
tion, and  be  ordered  the  action  to  be  tried  before  a 
judge  with  two  assessors. 

Held,  by  Lord  Esher,  M.E.,  and  Bigby,  L.J. 
(Lopes,  L.J.,  dissenting),  that  there  was  in  the 
action  an  issue  requiring  scientific  investigation, 
and  that  therefore  the  judge  at  chambers  had  juris- 
diction to  make  the  order.  —  8wyny  v.  North' 
Ewtem  Railway  Co.,  O.A. 

46.  Trial — Motion  for  new  trial — Enlargement  of 
time — Imposition  of  terms — Supreme  Court  of  Judica^ 
ture  Act,  1890  (53  &  54  Vict,  c.  44),  «.  1—5.  S.  C, 
1883,  ord,  64,  r.  7. — A  motion  for  a  new  trial  or  to 
set  aside  the  verdict  of  a  jury  is,  since  the  passing 
of  the  Supreme  Court  of  Judicature  Act,  1890,  to 
be  made  to  the  Oourt  of  Appeal,  and  not  to  a 
divisional  court.  Consequently,  on  the  hearing  of 
any  such  motion,  the  Court  of  Appeal  has  power, 
by  virtue  of  ord.  64,  r.  7,  to  enlarge  the  time  within 
which  to  move  for  a  new  trial,  and  to  impose  such 
terms  as  the  justice  of  the  case  may  require. — 
WilkinB  V.  WiVeina,  O.A.,  305. 

47.  Trial  —  New  trial  —  Libel  —  Misdirection  — 
*^ Substantial  wrong  or  miscarriage** — R.  S.  C,  ord» 
39,  r.  6. — In  an  action  for  libel  the  judge  mis- 
directed the  jury  in  favour  of  the  plaintiff  upon  a 
material  part  of  the  libel  and  the  jury  gave  a 
verdict  for  larse  damages.  The  Court  of  Appeal 
thought  that  Uie  nature  of  the  libel  was  such  that 
the  jury  would  have  been  entitled  to  give,  and 
would  probably  have  given,  the  same  verdict,  even 
if  the  direction  had  been  the  t>ther  way,  and  refused 
the  defendant's  application  for  a  new  trial  on  the 
ground  that  in  theur  opinion  no  "  substantial  wrong 
or  miscarriage "  had  been  occasioned  by  the  mis- 
direction, within  the  meaning  of  ord.  39,  r.  6. 

Held,  reversing  the  decision  of  the  Court  of 
Appeal,  that  since  the  assessment  of  damages  is  the 
peculiar  province  of  the  jury  in  an  action  for  libel, 
and  since  the  j  ury  had  not  had  the  defendant's  real 
case  submittea  to  them  and  might,  in  assessing  the 
damages,  have  been  influenced  by  the  misdirection, 
there  had  been  a  substantial  wrong  or  miscarriage 
within  ord.  39,  r.  6,  and  that  there  must  be  a  new 
trial. — Bray  v.  Ford,  H.L. 

48.  Trial — Non-suit  —  Insurance — Fire  policy  — 
Compliance  with  condition  in  policy, — Where  in  an 
action  on  a  fire  policy  the  plaintiff's  evidence 
showed  that  they  could  have  complied  much  more 
fuUy  and  completely  than  they  had  done,  with  a 
condition  in  the  policy  as  to  giving  within  fifteen 
days  a  detailed  account  of  their  loss  *'as  the 
nature  and  circumstances  of  the  case  will  admit." 

Held,  that  they  were  rightly  non-suited;  for 
even  if  the  question  of  compliance  were  for  the 
jury,  a  verdict  could  not  have  been  reasonably  given 
in  plaintiff's  favour.  —  Hiddle  v.  New  Zetland 
National  Fire  Insurance  Co.  P.O. 

49.  Writ — Defendants  address — Mistake  in  writ — 
Ord,  2,  r.  3. — ^The  defendant  resided  and  carried  on 
business  in  Ireland.  He  was  served  in  England 
with  a  writ  of  summons  in  which  he  was  described 
as  '*  of  L.,  in  the  county  of  Lancaster." 

Held,  that  the  mistake  as  to  the  defendant's 
j.d dress  did  not  invalidate  the  writ. — Smith  v. 
Uammond,  Q.B.D.,  478. 


50.  Writ — Domiciled  Scotchman  carrying  on  busi- 
ness in  England  under  firm  name-^Serviee  on  manager 
in  England — Motion  to  set  aside — Ord.  48a,  r.  11. — 
B.,  a  domiciled  Scotchman,  residing  in  Glasgow, 
carried  on  business  there  and  also  in  Liverpool 
under  the  firm  name  of  G.  &  J.  B.,  but  the  business 
belonged  to  B.  alone.  The  ^laintiffi,  who  had 
formerly  carried  on  another  business  in  partnership 
with  B.,  issued  a  writ  in  the  Palatine  Court  against 
G.  &  J.  B.,  and  served  it  upon  the  manager  of  the 
Liverpool  office  of  G.  &  J.  B.  The  writ  was  claimed 
relief  in  respect  of  the  partnership  formerly  sub- 
sisting between  the  plaintiflti  and  B. 

H^,  that  such  service  was  not  authorized  by 
ord.  48a,  r.  11,  and  must  be  set  aside. — Maclver  v. 
Bums,  O.A.,  40. 

51.  Writ — Service  out  of  tht  jurisdiction — Action 
for  infringement  of  patent— Injunction — R.  8.  C, 
1883,  ord.  11,  r.  1  (f). — Foreign  manufaoturOTs  sup- 

§lied  goods  to  an  English  firm  of  retail  dealers, 
he  plaintiffs,  alleging  that  such  goods  w^e  an 
infringementof  their  patent,  commenced  an  action 
against  the  English  oealers,  and  applied  ex  parte  to 
North,  J.,  in  chambers  for  leave  to  issue  a  concur- 
rent writ  and  serve  notice  of  it  on  the  foreign 
manufacturers  out  of  the  jurisdiction. 

Held  (reversing  the  decision  of  North,  J.),  that 
the  plaintiffii  had  made  out  a  primd  facie  case  within 
B.  B.  6.,  1883,  ord.  11,  r.  1  (/);  and  the  leave 
asked  for  was  granted. — Badische  AnUin  Fabrik  v. 
Johnson,  O.A.,  308. 

52.  Writ — Service  out  of  tJie  jurisdiction — Defen- 
dant domiciled  in  Scotland — Agreement  to  give  court 

jurisdiction  to  order  service — Ord.  11,  r.  1  (e). — 
Where  the  defendant  is  domiciled  or  ordinarily 
resident  in  Scotland  or  Ireland,  the  parties  cannot 
by  agreement  give  the  court  power  to  allow  the 
writ  to  be  served  out  of  the  jurisdiction  under 
ord.  11,  r.  1  («). — British  Wagon  Co.  v.  Oray, 
O.A.,  113. 

53.  Writ — Specially  indorsed  writ — Action  for 
recovery  of  land — Landlord  and  tenant — Mortgagor 
attorning  tenant  to  mortgage — Tenancy  at  unll — Ord. 
3,  r.  6  (f) ;  ord.  14,  r.  1. — By  a  mortgage  deed  the 
mortgagor  attorned  tenant  to  the  mortgagee  from 
year  to  year,  there  being  a  dause  in  the  deed  that 
the  mort|;agee  might  at  any  time,  without  giving 
any  previous  notice  of  his  intention  to  do  so,  enter 
upon  and  take  possession  of  the  premises  and  deter- 
mine the  tenancy  created  by  the  attornment.  The 
mortgagee  having  brought  an  action  to  recover 
possession  of  the  premises, 

Held,  that  the  tenancy  created  by  the  attorn- 
ment clause  was  a  tenancy  at  will  which  the  mort- 
gagee could  determine  at  any  time ;  that  the  claim 
to  possession  was  not  based  on  a  forfeiture ;  and 
that  the  writ  could  be  specially  indorsed  under  ord. 
3,  r.  6  (/),  and  judgment  for  possession  signed 
under  ord.  14,  r.  1. 

Arden  v.  Boyce,  42  W.  B.  354,  [1894]  1  a  B.  796, 
distinguished. — Kemp  v.  Lester,  453. 

See  also  ADMnnsTiULTiON,  2-5;  Bankbuftct, 

1;    Company,   18,    39;    County   Coubt,    10; 

Divorce.  15-23,  27 ;  Landlord  and  Tenant.  4, 

10;  Lunacy,  1,  10;  Mobtqagb,   6;  Railway, 

11 ;  Sheriff,  2 ;  Souoitob,  3,  4. 

PBINCIPAL  and  AGENT:— 

1.  Company — Debentures --Trustees  for  debenture- 
holders — Receiver — Liahility  for  goods  ordered  by 
receiver. — ^By  a  deed  made  between  a  limited 
company  and  the  defendants  as  trustees  for  deben- 
ture-holders, by  which  the  business  and  property 
of  the  company  were  mortgaged  to  seoore  payment 


I^eeidr  Beporter,  Got.  8, 189e.] 

133  Principal  and  Surety*  DIGEST. 


Probate. 


134 


of  the  debentures,  it  was  provided  that  in  certain 
events  the  trustees  might  by  writing  under  their 
hands  appoint  a  receiver  of  the  mortgaged  premises, 
who  should  have  power  to  carry  on  the  business, 
and  that  any  receiver  so  appointed  should  be  the 
agent  of  the  company,  who  alone  should  be  liable 
for  his  acts  and  defaults.  The  defendants  were  two 
of  the  members  of  a  banking  firm,  who  were  the 
holders  of  the  debentures.  They  appointed  a 
receiver  under  the  deed,  stipulating  that  all  moneys 
received  by  him  as  receiver  should  on  the  day  of 
their  receipt  be  paid  in  to  an  account  to  be  opened 
by  him  with  the  banking  firm,  and  that  cheques 
drawn  by  him  upon  the  account  should  be  counter- 
signed by  their  solicitor.  Shortly  after  the  appoint- 
ment of  the  receiver  an  order  was  made  for  the 
compulsory  winding  up  of  the  company.  Subse- 
quently to  the  winding-up  order,  the  receiver  con- 
tmued  to  carry  on  the  business,  and  in  the  course 
of  so  doing  ordered  goods  from  the  plaintiffs.  In 
an  action  against  the  defendants  for  the  price  of  the 
goods. 

Held,  by  Lord  Esher,  M.E.,  and  Lopes,  L.J., 
Higby,  L.J.,  dissenting,  that  the  correct  inference 
was  tiiat,  at  any  rate  after  the  winding-up  order, 
the  defendants  were  the  principals  for  whom  the 
receiver,  as  agent,  carried  on  the  business,  and 
consequently  the  action  was  maintainable  against 
them. — Qaskell  v,  Oo$ling,  o.A. 

2.  CorUnici  —  Company  —  Underwriting  contrnd 
irrevocable  to  take  shares  not  executed  by  agent^  Sub- 
sequent acceptance  by  agent  and  withdrawal  by 
principal — Authority  coupled  with  interest — Irrevoc* 
abilUy— Companies  Act,  1862  (26  &  26  Vict.  c.  89), 
s,  35. — A.  executed  an  underwriting  contract  in 
form  irrevocable  to  take  shares  in  a  company.  The 
contract  was  not  executed  by  the  agent  intrusted 
to  subscribe  on  A.'s  behalf  in  the  form  provided, 
but  was  accepted  by  him  in  terms  by  separate 
letter.  Subsequently  A.  wrote  the  secretary  with- 
drawing from  the  contract,  but  the  company,  on 
the  initiative  of  the  agent,  proceeded  to  allotment. 
The  agent  received  some  substantial  benefit  from 
the  contract. 

On  a  motion  by  A.  to  have  his  name  removed 
from  the  register  of  members  on  the  ground  that 
the  allotment  to  him  was  made  without  his 
consent. 

Held,  that  the  underwriting  contract  was  an 
authority  coupled  with  an  interest,  and  was  there- 
fore irrevocable. 

Oaussen  v.  Morton  (10  B.  &  0.  731)  applied.— 
Hannan*s  Empress  Oold  Mining  Co.,  Be,  OH.D. 
8TIBLINO,  J. 

PBINCIPAL  and  SUKETY:— 

Co-sureties — Contribution — Alteraiion  in  bend — 
Materiality — Discharge  of  sureties. — A  bond  was 
given  by  tiie  defendant  C.  as  principal,  and  by  the 
defendaoits  K.,  E.,  P.,  andB.,  as  sureties,  by  which 
they  were  jointly  and  severally  bound  to  the  plain- 
tiffis  in  the  sum  of  £150.  The  condition  of  the 
bond  was  that  if  C.  duly  accounted  to  the  plaiotiffs 
for  all  moneys  received  by  him  for  them,  the  bond 
should  be  void.  The  bond  provided  that  the  lia- 
bility of  N.  and  E.  should  be  limited  to  £50  each, 
and  of  P.  and  B.  to  £25  each.  N.  was  the  last 
surety  to  sign  the  bond,  and  after  his  signature 
added,  in  good  faith,  the  words  **  for  £25  only.'* 
The  principal  made  default  in  the  sum  of  £48. 

Held,  in  an  action  against  the  principal  and  sure- 
ties, that  the  alteration  by  N.  was  a  material  alter- 
ation, castine  an  additional  burthen  upon  the  other 
sureties,  and  that  as  against  them  tne  bond  was 
thereby   rendered  void ;    that  the  bond  was  also 


rendered  void  as  against  N.,  for  his  liability  under 
the  bond  was  undertaken  on  the  faith  of  the  joint 
liability  of  the  other  sureties. — Ellesmere  Brewery 
Co,  V.  Cooper,  q.b.d.,  254,  257. 

See  also  Bxboutob,  4 ;  NEQLiaKNOB,  3 ;  Tbus- 
TEE,  3. 

PBIVILEGE.— See  Pbaotiob,  21,  22a. 

PBOBATB  :— 

1.  Administration — Bodily  incapacity  of  executor — 
Orant  during  incompetency  for  use  and  benefit. — 
Where  a  sole  executor  was  bodily  incapable  of  act- 
ing, and  likely  to  remain  so  for  some  time,  the  court 
granted  lettcnrs  of  administration  with  the  wiU 
annexed  to  a  residuary  legatee  for  life,  for  the 

'    executor's  use  and  benefit  during  his  incompetency. 
— Ponsonby,  In  goods  of,  P.D.  &  AD.D.,  240. 

2.  AdministraHon — Bond— Foreign  sureties. — An 
application  to  allow  an  administration  bond  to  be 
given  with  foreign  securities  should  be  made  to 
a  judge  in  chambers.— iSco^t,  In  goods  of,  P.D.  & 

AD.D. 

3.  Administrationr—Grant  de  bonis  non — Amount 
of  security. — On  the  application  for  a  grant  de  bonis 
non  the  court  allowed  the  Rrant  to  go,  upon  the 
usual  bond  being  given  in  double  the  amount  of 
the  unadminist^^    estate. — Oakey,  In  goods    of, 

.   P.D.  &  AB.D.,  432. 

4.  Administratian— Intestacy — Married  woman — 
Husband  a  bankrupt — Small  estate— Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  «.  121— Grant  to 
Senior  Official  Beceiver  in  Banieruptcy— -Husband 
passed  over — Citation  dispensed  with — Administra^ 
tor's  personal  bond  only— Sureties  dispensed  with. — 
In  the  case  of  the  estate  of  a  married  Woman  who 
had  died  intestate,  leaving  her  husband,  who 
survived  her,  an  undischarged  bankrupt,  whose 
estate  was  vested  in  the  hands  of  the  Chief  Official 
Beceiver  in  Bankruptoy,  under  the  Bankruptey  Act, 
1883,  s.  121 : 

The  Court,  upon  motion  hj  the  Chief  Official 
Beceiver,  made  a  grant  to  mm  of  the  personal 
estate  and  eftects  of  the  deceased  intestate,  and 
on  account  of  the  smallness  of  the  estete,  dis- 
pensed with  any  dtetion  upon  the  husband  of  the 
deceased,  and,  as  the  administrator  applied  in  his 
official  capacity,  accepted  the  administrator's  per- 
sonal bond  without  sureties. 

In  the  Goods  of  Cope  (15  P.  D.  107),  distin- 
guished. 

In  the  Goods  of  Jane  Turner,  deceased  {12  P.D. 
18),  followed.— Cono%,  In  Goods  of,  P.D.  &  ad.d. 

5.  Administration  —  IntestateU  estate  of  value 
under  £600^  Grant  to  executor  of  widow  who  had 
not  taken  administration— Intestates*  Estates  Act, 
1890  (58  &  54  VicL  c.  29),  s.  I— Probate  Act,  1857 
(20  &  21  Vict,  c,  77),  s,  73.— A  widow  died  without 
taking  administration  to  her  husband's  estete, 
which  was  of  the  net  value  of  under  £500,  and,  as 
he  died  without  issue,  belonged  exclusively  to  her, 
under  section  1  of  the  Inteetetes'  Estetes  Act,  1890. 
The  court  granted  administration  to  her  executor, 
under  section  73  of  the  Probate  Act,  1857. — Bryant^ 
In  Goods  of,  P.D.  &  AD.D. 

6.  Administration — Besiduary  legacy  for  benefit  of 
convent— Death  of  legatee  and  executor — Grant  to 
head  of  convent — Charity— No  scheme  required, — 
Where  a  residuary  legracy  was  given  by  a  will  to 
C.  H.  <'  to  be  disposed  of  as  she  shall  think  fit  at 
her  discretion  for  the  ben^t  of"  a  certain  con- 
vent, and  the  only  executor  of  the  will  and  C.  H. 
both  died  during  the  testetrix's  lifetime,  the  court 
granted  letters  of   admi^stration  with   the   will 
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annexed  to  the  Beverend  Mother  the  head  of  the 
convent,  on  being  satisfied  of  the  permanence  of 
the  institution,  and  the  fitness  of  the  Beverend 
Mother,  haying  regard  to  her  powers,  to  receive 
and  apply  the  legacy  in  question,  the  court  being 
satisfied  that  it  was  not  necessary  to  require  a 
scheme  to  be  propounded,  on  the  authority  of 
WaUh  V.  Oladstone,  1  Ph.  2dO.^McAtdiffe,  In  Goode 
of,  P.D.  &  AD.D.,  304. 

7.  AdministrcUion — SmaM  estate — Creditor's  appli- 
cation^Citation  of  next  of  kin  dispensed  with — 
Court  of  Frobate  Act,  1857  (20  &  21  Vict.  c.  77),  «. 
73. — On  the  application  of  a  creditor  for  adminis- 
tration of  a  small  estate,  the  court  made  the 
grant,  under  section  73  of  the  Court  of  Probate 
Act,  1857,  on  notice  of  motion  to  the  next  of  kui, 
without  requiring  them  to  be  cited.— Teccc,  In 
Goods  of,  P.D.  &  AD.D.,  400. 

8.  Administration —  Will  —  Foreign  and  English 
independent  wills — Probate  of  English  will  only, — If 
a  testator  makes  two  independent  wills,  one  dis- 
posing of  property  in  England,  and  tiie  other  of 
property  abroad,  the  former  alone  is  entitled  to 
probate  in  England. 

A  test  itor,  a  domiciled  Englishman,  made  a  will 
relating  exclusively  to  his  property  in  America,  in 
which  he  directed  the  executors  thereof  to  realize 
his  property  there,  and  remit  the  proceeds  to  his 
London  bankers,  to  be  placed  to  the  account  and 
credit  of  the  executors  of  any  will  he  might  make 
dealing  with  his  English  property,  or  of  his 
administrators  if  appointed  in  Eogland.  Subse- 
quently he  made  a  will  in  Ensland  with  totally 
different  executors  to  those  of  the  American  will, 
and  bv  it  he  directed  the  executors  of  that  (the 
Englisn  will)  to  stand  possessed  of  the  moneys 
remitted  from  America  in  the  manner  before  men- 
tioned on  the  same  trusts  as  those  declared  by  the 
will  of  the  residue  of  his  English  property,  with 
power  to  direct  the  American  executors  when  t^ey 
should  realize. 

The  court  held  that  these  were  independent  wills, 
and  refused  to  admit  the  American  wul  to  probate. 
— Murray,  In  Goods  of,  P.D.  &  AD.D.,  414. 

9.  A  dministration  with  will  annexed — Sole  executrix 
and  residuary  legatee  a  lunatic  not  so  found  by  inquisi^ 
tion — Citation  of  other  next  of  kin — Probate  Act, 
1857  (20  &  21  Vict.  e.  77),  s,  IS—Limited  gfrant  to 
nominee  of  guardians. — The  sole  executnx  and 
residuary  legatee  of  a  testatrix,  who  was  also  one 
of  her  next  of  kin,  did  not  prove  the  will,  and,  some 
time  after  the  death  of  the  testatrix,  became  and 
remained  chargeable  to  the  rates  as  a  pauper  lunatic 
not  so  found  by  inquisition. 

The  court  required  that  the  other  next  of  kin 
should  be  cited,  and,  upon  this  being  done,  and  no 
appearance  being  entered  on  their  behalf,  made, 
under  section  73,  a  grant  of  letters  of  administration 
with  the  will  annexed  in  favour  of  the  nominee  of 
the  guardians  of  the  union,  for  the  use  and  benefit 
of  the  lunatic  executrix,  limited  to  the  duration  of 
her  lunacy. — HocJcin,  In  Goods  of,  P.D.  &  AD.D. 

10.  Administration  with  will  annexed — WiU  in 
execution  of  power  of  appointment — Foreign  domicile 
of  testatrix. — A  testatrix  having  at  time  of  her 
death  a  French  domicile,  executed  in  pursuance  of 
a  power  of  appointment  a  will  in  English  form,  but 
invalid  according  to  French  law. 

Administration  with  the  will  annexed  was 
granted  in  England,  the  court  considering  itself 
bound  by  In  Goods  of  Alexander,  29  L.  J,  P.  &  M. 
d3.—Huber,  In  Goods  of,  P.D.  &  AD.D. 

11.  Amendment   of  grant — Error   in   name   of 


executor. — ^A  grant  of  probate  was  made  to  an 
executor  in  the  name  F.  M.,  he  being  so  described 
in  the  will,  but  his  real  name  was  F.  J.  M.  The 
Bank  of  England  refused  to  register  the  will  or 
transfer  stock  belonging  to  the  estate  owing  to  this 
discrepancy. 

The  court  allowed  the  grant  to  be  amended  by 
making  it  to  '*F.  J.  M.,  known  in  the  will  as 
F.  M.'^—Honywood,  In  Goods  of,  P.D.  &  ad.d.,  256. 

12.  Will^Attestation^Witnesses  dead— Difficulty 
in  proving  handwriting — Secondary  evidence — Pre^ 
sumption  Omnia  rite  esse  acta — Position  of  signatures 
—Lord  St.  Leonards'  Act  (15  Viet.  c.  24),  s.  1.— 
The  testator  executed  a  holograph  will  in  1874  and 
died  in  1886.  There  was  no  attestation  clause  to 
the  will,  and  one  of  the  witnesses  predeceased  the 
testator ;  the  other  died  in  1887.  The  signature  of 
one  attesting  witness  appeared  above  that  of  the 
testator  himself.  The  handwriting  of  the  testator 
and  of  one  witness  to  the  will  was  proved  by  oral 
evidence  and  by  comparison  of  samples  of  hand- 
writing; but  the  only  sample  of  writing  of  the 
other  witness,  apart  from  his  signature  on  the  will, 
was  a  signature  in  the  register  of  his  own  marriage 
in  the  year  1822.  Evidence  was  given  to  show  that 
every  possible  effort  had  been  made  to  prove  the 
handwriting  of  this  witness,  and  evidence  was  also 
given  to  show  that  the  person  who  purported  to 
have  signed  the  will  as  a  witness  was  the  same  who 
was  married  in  1822,  and  who  purported  to  have 
signed  the  marriage  register  in  that  year.  Evi- 
dence was  also  given  to  show  that  the  two 
witnesses  and  the  testator  had  lived  together  in  the 
same  institution  at  the  date  of  the  will,  and  that 
the  testator  had  stated  that  the  document  in 
question  was  his  will,  and  that  the  two  j^enoos, 
whose  names  appeared  upon  it,  had  witnesMd  it. 

Held,  that  the  will  was  entitled  to  probate,  as 
there  was  sufficient  to  support  the  presumption  of 
law  Omnia  rite  esse  acta,  and  the  position  of  the 
signatures  was  covered  by  Lord  St.  Leonards'  Act. 
— Byles  V.  Cox,  P.D.  &  AD.D. 

13.  Practice — Evidence — Presumption  of  death — 
Filing  letter  of  Life  Insurance  Co. — Where  the  only 
proof  of  death  of  the  testator  was  by  presumption 
from  his  disappearance,  coupled  with  Uie  fact  that 
notice  of  the  motion  for  probate  of  testator's  will 
had  been  given  to  the  insurance  company  in  which 
testator  had  insured  his  life,  and  that  a  letter  had 
been  received  from  the  company  stating  Uiey  did 
not  intend  to  interfere  in  the  proceedings : 

Held,  that  probate  could  be  granted  subject 
to  the  letter  being  filed. — Saul,  In  Goods  of, 
P.D.  &  AD.D. 

14.  Practice — Evidence — Presumption  of  death — 
Necessity  for  advertisements. — On  an  application  for 
leave  to  swear  an  affidavit  of  the  death  of  a  person 
who  had  disappeared,  the  court,  though  the  estate 
was  small,  and  the  person  had  not  been  heard  of 
for  twenty-five  years,  ordered  that  advertisements 
requesting  information  concerning  him  should  be 
published  in  newspapers. — Robertson,  In  Goods  of, 
P.D.  &  AD.D. 

15.  Practice — Necessity  for  lodging  documents  in 
registry. — The  court  refused  to  hear  a  motion  for 
the  revocation  of  a  grant  of  probate,  and  a  declara- 
tion of  the  validity  of  a  draft  will,  where  the  pro- 
bate and  draft  haa  not  been  lodged  in  the  registry. 
miey.  In  Goods  of,  P.D.  &  ad.d. 

16.  WiU—AttestcUion— Words  following  signature 
— Incorporation  by  reference. — ^Testator  by  his  will 
devised  and  gave  all  his  property  to  "  my  trustees 
and   executors   hereinafter  named,  upon   trust*' 
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The  will  was  signed  and  attested,  bat  below  the 
signature  and  attestation  clause  was  written  these 
words :  "  I  find  on  reading  the  above  previous  to 
the  execution  thereof  that  I  omitted  to  name  my 
trustees  and  executors.  I  hereby  appoint  my  son 
and  my  friend  X.  my  executors  and  trustees." 

It  was  proved  that  these  words  were  written  by 
testator  before  the  execution  of  the  will : 

Held,  that  the  added  words  could  not  be  included 
in  the  probate.— TF^tfe,  In  Goods  of,  p.d.  &  ad.d. 
(Ir.). 

17.  WiU — BritUh  auhfect  domiciled  in  Kentucky — 
Property  in  England — Decree  of  foreign  court — 
Administration^  unth  last  will  annexed,  revoked — 
Frobaie  of  earlier  will, — A  British  subject,  domi- 
ciled in  Kentucky,  died  leaving  several  wills,  the 
last  of  which  was  proved  in  one  of  the  inferior 
courts  of  that  State,  and  thereupon  administra- 
tion, with  the  will  annexed,  was  granted  to  the 
attorney  in  England  of  the  widow,  who  was  the 
sole  executrix.  Subsequently,  the  superior  courts 
of  Kentucky  upset  the  will,  and  the  widow  com- 
menced a  suit  for  revocation  of  the  said  letters  of 
administration,  and  for  probate  of  an  earlier  will. 
Upon  affirmative  proof  of  the  testamentary  capacity 
of  the  deceased : 

The  Court  revoked  the  letters  of  administration, 
and  granted  probate  of  the  earlier  will,  now  pro- 
pounded by  the  plaintiff. — Newcomb  v.  Newcomb, 
P.D.  &  AD.D. 

18.  WiU  —  Executor  —  Chain  of  executorship  — 
Executor  of  executor — Disappearance  of  executor  to 
whom  power  to  prove  reserved — Citation  by  advertise^ 
ment — Probate  of  a  will  was  granted  to  one  of  two 
executors,  power  being  reserved  to  make  the  like 
grant  to  the  other  executor.  The  acting  executor 
died,  not  having  fully  administered;  at  the  date 
of  his  death  the  other  executor  had  not  been 
heard  of  for  fourteen  years.  The  daoehter  and 
sole  next  of  kin  of  the  testator,  with  the  assent 
of  the  executors  of  the  acting  executor,  moved  for 
a  grant  to  herself  of  letters  of  administration  de 
bofius  non. 

Held,  tiiat  the  grant  could  not  be  made,  as, 
upon  the  non-appearance  to  a  citation  of  the 
executor  to  whom  power  to  prove  bad  been 
reserved,  the  chain  of  executorship  would  be  con- 
tinued in  the  executors  of  the  acting  executor 
without  any  fresh  grant  from  the  court.  Leave 
given  to  effect  service  of  the  citation  on  the  absent 
executor  by  advertisement. 

In  the  Goods  of  Noddings  (2  Sw.  &  Tr.  15,  as 
amended  by  the  corrigenda  in  that  volume) 
followed.--i?ftd.  In  Goods  ofy  p.d.  &  ad.d. 

19.  Will — Foreign  will — Some  assets  in  England — 
German  law — Executor  according  to  the  tenor — Pro- 
bate of  copy.— The  will  of  a  domiciled  G^raan  was 
proved  by  his  widow  in  (Germany  and  deposited 
with  a  committee  of  the  parish  council,  and  by 
the  law  of  G^many  could  not  be  removed  from 
their  custody.  By  the  will  the  widow  had  the 
same  duties  and  rights  as  an  executor  here. 

Held,  that  probate  miffht  be  granted  of  a 
notarial  copy  of  the  originid  will  properly  proved 
to  the  widow,  as  executrix  according  to  the  tenor, 
limited  to  such  time  as  might  elapse  before  the 
original  will  should  be  brought  in. — Linden  {Baron 
Von),  In  Goods  of,  P.D.  &  AD.D.,  448. 

20.  Will  —  Lunatic's  will  —  Executors  —  Costs, — 
Executors  propounding  the  will  of  a  lunatic  which 
diowed  signs  of  insanitv  on  the  face  of  it,  were  held 
liable  for  costs,  although  they  had  evidence  showing 


they  were  unaware  of  the  condition  of  the  deceased. 
— Rogers  v.  Le  Cocq,  P.D.  &  AD.D. 

21.  WUl— Married  woman — Lapsed  bequest — Ad- 
ministration to  husband  refused, — ^Where  a  married 
woman  made  a  duly  executed  will  and  appointed 
an  executor : — 

Held  that  although  b^  reason  of  a  lapse  no  pro- 
perty passed  by  the  will,  yet  that  the  executor 
named  should  prove;  and  consequently  that  an 
application  by  tne  husband  for  a  grant  of  adminis- 
tration should  be  refused. — Dodsworthy  In  Goods  of, 
P.D.  &  AD.D. 

See     also    ADMnasTBATioN,    6;     MARRrKP 
Woman,  7. 

PROMISSORY  NOTE.— See  Bill  op  Bxchawqe,  4, 
5 ;  Inland  Rsvbnub,  27,  28. 

PUBLIC  HEALTH.  —  See  Justicbs,  6 ;  Local 
Gk)yERNMENT,  2,  8,  10,  13-20;  Mbtbopolis 
Management,  4a,  6 ;  Kuisanoe,  2. 

QUEENSLAND,  LAW  of  :— 

Chanty — Religious  and  Charitable  Institutions  Act, 
1861,  s,  3 — Incxnrporated  body. — Where  a  bequest 
was  made  to  the  '*  Presbyterian  Church  at  Spring 
Hill,  Brisbane,  called  St.  Paul's,  and  its  congre- 
gation,*' and  it  appeared  that  the  congregation  had 
voluntarily  joined  the  Presbyterian  Church  of 
Queensland,  which  body  had  been  incorporated 
under  the  Religious  and  Charitable  Institutions 
Act,  1861 : 

Held,  that  the  oon^egation,  having  regard  to 
the  terms  of  incorporation,  had  become  constituent 
members  of  the  Church,  so  that  the  bequest  in 
their  favour  was  a  bequest  to  the  incorporated 
body,  and  was  invalid  by  reason  of  its  not  naving 
been  registered  or  attested  in  the  mode  prescribed 
by  the  Act. — McSwaine  v.  Lascelles,  P.O. 

QUO  Pr4/?i?i4^rO.— SeeCoRPOBATiON,  2. 

RAILWAY;— 

1.  Arbitration — Umpire^ s  fees  paid  by  landowner — 
Action  to  recover — Taacation — Lands  Clauses  Consoli- 
daiion  Act,  1845  (8  &  9  Vict,  c.  18),  ss.  34,  35.— A 
landowner  who  himself  takes  up  the  award  of  the 
umpire  in  an  arbitration  and  pays  the  umpire's 
fees  cannot  recover  them  from  the  railway  com- 
pany, though  such  fees  may  be  costs  which,  under 
the  statute,  are  payable  by  the  promoters  of  tiie 
undertaking. 

Where  such  fees  have  been  paid  by  the  land- 
owner and  the  amount  has  been  disallowed  on 
taxation  by  the  taxing-master,  the  decision  of  the 
taxing-master  cannot  be  reviewed  in  an  action 
against  the  railway  company. — Shrewsbury  {Earl) 
V.  Wirrall  Railways  Committee,  O.A.,  19. 

2,  Customer — Special  Act — Competing  railways — 
Excessive  rates, — By  a  special  Act,  promoted  by  one 
railway  company  and  opposed  by  another,  running 
powers  were  given  to  the  promoters  over  the  line 
of  their  opponents,  but  these  were  to  remain  in 
abeyance  so  long  as  they  should  afford  all  reason- 
able facilities  for  goods  and  mineral  traffic 
.  .  .  .  "at  rates  per  mile  not  g^reater  than  the 
lowest  rate"  charged  by  the  opponents  for  like 
traffic  to  or  from  three  distinct  places. 

Held  (Lord  Halsbury,  L.C.,  Lords  Watson,  Ash- 
bourne, Macnaghten ;  Lord  Morris  dissenting), 
that  the  Act  was  for  the  advantage  of  the  public ; 
that  the  railway  company  were  under  a  lesral 
obligation  to  tiie  appellants  as  customers  who 
could  insist  on  its  provisions ;  and  that  the  appel- 
lants, therefore,  were  entiUed  to  ascertain  the  mile- 
age rate  to  each  of  the  three  different  places,  and  to 
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take  the  lowest  of  the  three  as  the  basis  of  the  rate 
to  be  oharKed. 

By  Lord  Watson. — ^The  provisions  of  a  EaUway 
Act,  even  when  they  impose  mutaal  obligations, 
differ  from  private  stipulations  in  this  essential 
respeot,  that  they  derive  their  existence  and  their 
force,  not  from  the  agreement  of  parties,  but  from 
the  will  of  the  Legiuatore.  And  when  provisions 
of  that  kind  are  not  limited  to  the  interests  of  the 
parties  mutually  obliged,  but  impose  upon  one  or 
other  or  both  of  them  an  obligation  in  favour  of 
third  parties,  who  are  sufficiently  designated,  I  am 
of  opinion  that  the  obligation  so  imposed  must 
operate  as  a  direct  enactment  of  the  Legislature  in 
favour  of  these  parties,  and  cannot  be  regarded  m 
a  mere  stipulation  inter  alios  in  which  they  may 
have  an  interest,  but  have  no  title  to  enforce. 

Decision  of  the  Oourt  of  Appeal,  42  W.  B.  215, 
[1894]  1  Q.  B.  43,  reversed.— Dat^  v.  Taff  Vale 
Railway  Co.,  H.L,,  172. 

3.  Footway — Highway  —  Railway  carried  across 
public  footpath  —  Duty  to  build  bridge  —  Railways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20}, 
s.  46. — Where  a  railway  crosses  a  public  footway 
there  is  no  obligation  imposed  upon  the  railway 
company  by  sedion  46  of  the  Bailways  Glauses 
Consolidation  Act,  1845,  to  build  a  bridge  so  as  to 
carry  the  railway  over  the  footway,  or  the  footway 
over  the  railway.  Such  an  obligation,  if  any,  can 
only  be  imposea  by  the  company's  special  Act. — 
Reg,  V.  Btxley  Heath  Railway  Co.,  O.A.,  501. 

4.  Leaseholds — Compulsory  purchase—  Payment  out 
of  purchase  money — Charges  and  expenses  incident 
thereto — Letters  of  Administration — Lands  Clauses 
Act,  1845  (8  Vici.  c.  18) «.  80.~A  railway  company 
purchased  under  their  compulsory  powers  lease- 
holds which  were  bequeathea  by  the  will  of  A.  in 
trust  for  B.  for  life,  remainder  to  0.  absolutely, 
and  the  purchase  money  was  paid  into  court.  0. 
having  died  intestate,  and  an  order  having  been 
made  for  payment  out  of  the  money. 

Held,  that  the  costs  of  taking  out  administration 
to  C.  must  be  borne  by  the  company. 

Ex  parte  Kelly,  31  L.  B.  Lr.  137  ;  41  W.  B.  Dig. 
113,  followed. 

Held,  also,  that  the  company  were  not  liable  to 
pay  the  costs  of  taking  out  administration  de  bonis 
non  te  the  estate  of  A. — Lloyd  and  North  London 
Railway  Co.,  Re,  CH.D.  8TIBLIXO,  J.,  522. 

5.  Negligence — Level  crossing — Contributory  negli- 
gence— Onus  of  i^oof  with  regard  to  contributory 
negligence. — A  railway  line  crossed  a  public  footpath 
on  the  level,  the  approaches  to  the  crossing  being 
guarded  by  hand  fates.  A  watchman  who  wm 
employed  by  the  rauway  company  to  take  charge 
of  the  gates  and  crossing  during  the  day  was  with- 
drawn at  night. 

The  dead  body  of  a  man  was  found  on  the  line 
near  the  level  crossing  at  night,  the  man  having 
been  killed  by  a  train  which  carried  the  usual  head 
light,  but  did  not  whistle  or  otherwise  give 
warning  of  its  approach.  No  evidence  was  nven 
of  the  circumstances  under  which  the  deceased  got 
on  to  the  line. 

An  action  on  the  ground  of  negligence  having 
been  brought  by  the  administratrix  of  the 
deceased,  the  jury  found  a  verdict  for  the  plaintiff. 

Held  (12  App.  Cas.  41),  affirming  the  decision  of 
the  Court  of  Appeal,  that  even  assuming  (but 
without  deciding)  that  there  was  evidence  of 
negligence  on  the  part  of  the  company,  yet  there 
was  no  evidence  to  connect  such  negligence  with 
the  aoddent :  that  there  was  therefore  no  case  to 


go  to  the  jury,  and  that  the  railway  company  were 
not  liable. 

Observations  as  to  the  onus  of  proof  with  regard 
to  contributory  negligence. — Wakdin  v.  London  and 
South- Western  Railway  Co.,  O.A. 

6.  Passenger* s  luggage — Negligence — Ticket  taken 
by  servant — Luggage  belonging  to  master — RigJU  of 
master  to  sue.^The  plaintiff's  servant  took  a  ticket 
as  a  passenger  by  the  defendants*  railway,  and 
handed  his  portmanteau  as  his  personal  luggage  to 
one  of  the  defendants'  servants,  who,  in  carrying 
it  to  the  train,  negligently  dropped  it  on  t^  the 
line,  and  it  was  run  over  by  a  train,  and  the  port- 
manteau and  its  contents  were  destroyed.  The 
portmanteau  contained  a  suit  of  livery,  which  was 
the  property  of  the  plaintiff,  and  which  the  plain- 
tiff had  provided  for  the  servant  to  wear  while  in 
her  service.  In  an  action  by  the  plaintiff  to  reoover 
damages  for  the  loss  of  the  livery, 

H^,  that,  though  there  was  no  oontract 
between  the  plaintiff  and  the  defendants,  the  defen- 
dants were  liable  to  the  plaintiff  for  the  misfeasance 
of  their  servants,  which  caused  the  loss. — Meux  v. 
Great  Eastern  Railway  Co.,  O.A. 

7.  Severed  land — Communication  by  level  crossing — 
Severance  of  ownership — Ectsement — Abandonment — 
Railways  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  20),  s,  68. — A  railway  company  in  1855 
constructed  their  line  through  the  lands  of  B.,  and 
made  a  level  crossing  between  the  severed  parts. 
In  1885  B.  sold  the  land  on  the  one  side  to  P.,  and 
reserved  no  right  to  cross  the  line  himself,  and  gave 
P.  no  right  to  cross.  In  1888  B.  sold  the  land  on 
the  other  side  of  the  line  to  T.,  the  predecessor  in 
title  of  G.  The  railway  company  removed  the  gates 
and  erected  fences  on  their  own  land  where  the 
gates  had  been.  G.  claimed  the  right  to  use  the 
level  crossing,  and  removed  the  fences. 

Held,  that  the  conveyance  of  1885  was  a  fina^ 
abandonment  by  B.  of  his  right  to  use  the  leve 
crossing.  The  obligation  on  the  railway  company 
by  virtue  of  section  68  of  the  Bailways  Clauses 
Act,  1845,  to  maintain  the  accommodation  work  at 
all  times,  ceased  when  the  ownership  of  the  adjoin- 
ing lands  was  severed,  and  was  a  duty  which  the 
company  owed  to  the  private  individual  as  owner, 
and  not  a  public  duty. — Midland  Railway  Co,  v. 
GribbU,  O.A.,  133. 

8.  Statutory  Powers — Expiration  of  period  for 
completion  of  works^Railways  Clauees  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  20),  s.  16.— Section  16  of 
the  Bailways  Clauses  Consolidation  Act,  1845, 
empowers  a  railway  company,  subject  to  the 
provisions  of  the  special  Act,  to  execute  various 
works  and  **  from  time  to  time  "  to  alter,  repair, 
or  discontinue  the  before-mentioned  works  and 
substitute  others  in  their  stead. 

Held,  that  the  powers  of  this  last  clause  were 
not  subject  to  a  restriction  in  the  special  Act  as  to 
the  time  for  the  completion  of  the  railway. — 
Emsley  v.  North  Eastern  Railway  Co.,  CA. 

9.  Traffic  —  Carriage  of  merchandise  —  Disinter 
grating  rate — Total  charge  below  maximum  for  con- 
veyance aUme — Duty  of  company  to  disintegrate — 
Railway  and  Canal  Traffic  Act,  1888  (51  cfe  52  Via. 
c.  25),  s.  33,  sub-section  3. — ^The  provisions  of  sec- 
tion 33,  sub-section  3,  of  the  Bailway  and  Canal 
Tri^c  Act,  1888,  which  require  a  railway  oompany 
to  render  an  account  dividing  the  charge  olauned 
for  the  carriage  of  merchandise,  and  distinguishing 
the  diarge  for  conveyance  from  the  terminiS 
charges  (if  any),  are  not  confined  to  oases  where 
the  tot^  charge  claimed  exceeds  the  amount  wbidk 
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18  authorized  for  conveyance  alone,  but  appl^ 
equally  where  the  total  charge  is  under  the  maxi- 
mum for  conveyance  alone ;  but  where  the  whole 
charge  claimed  is  below  the  maximum  for  convey- 
ance, it  is  a  sufficient  compliance  with  the  terms  of 
the  sub-section  if  the  company  state  in  a  formal 
document,  and  take  the  responsibilibr  of  such  state- 
ment, that  the  whole  charge  is  for  conveyance 
alone,  and  that  no  part  of  it  is  for  terminal  or  other 
services. 

Form  of  order  in  such  cases  set  out. — New  Union 
Mill  Co.  V.  Great  Western  Railway  Co,,  Q.B.D. 

10.  Traffic — Increase  of  rates — Standard  of  rea- 
sonahleness— Railway  and  Canal  Traffic  Act,  1894 
(dTdkdSVict.  c.  64},  «.  1.  sub-section  1.— By  the 
Bailway  and  Canal  Traffic  Act,  1894,  s.  1,  sub- 
section 1,  **  Where  a  railway  oompany  have, 
•  .  .  since  the  last  day  of  December,  1892, 
directly  or  indirectly  increased  .  .  .  any  rate 
or  charge,  then  if  any  complaint  is  made  that  the 
rate  or  charge  is  unreasonable,  it  shall  lie  on  the 
company  to  prove  that  the  increase  of  the  rate  or 
chan^  is  reasonable,  and  for  that  purpose  it  shall 
not  be  sufficient  to  show  that  the  rate  or  charge  is 
within  any  limit  fixed  by  an  Act  of  Parliament  or 
by  any  Provisional  Order  confirmed  by  Act  of 
Parliament." 

In  a  case  where  rates  for  the  carriage  of  coal 
had  been  indirectly  increased  on  the  Ist  of  January, 
1893, 

Held,  by  Collins,  J.,  that  the  effect  of  the  Act 
was  not  necessarily  in  all  cases  to  declare  the 
increased  rates  void,  but  that  all  future  increases 
of  rates  must  be  tried  by  the  standard  of  reason- 
ableness, depending  on  circumstances  existing  or 
apprehended  before  the  increase  was  made,  and 
therefore,  in  the  case  then  before  the  court,  before 
the  Act  came  into  operation. — Derbyshire  Silkstone 
Coal  Co,  V.  Midland  Railway  Co,,  Rickett  <&  Co.  v. 
Same,  Orassmoor  Co,  v.  Same,  Q.BJ>. 

11.  Traffic^Increase  of  rates  by  several  railway 
companies--Joinder  of  all — Practice — Railway  and 
Canal  Traffic  Act,  1894  (c.  54),  s,  1.— Where  a  com- 
plaint is  made  under  section  1  of  the  Railway  Traffic 
Act,  1894,  that  an  increased  rate  made  by  a  railway 
oompany  lointly  with  other  railway  oompanies  is 
unreasonable,  all  such  railway  companies  shall  be 
made  respondents. — Mapperley  Colliery  Co,  v.  Mid- 
land Railway  Co,,  Q.B.D. 

12.  Traffic —Railway  Commissioners — Jurisdiction 
Cartage  charges — Increase  of  rate — Complaint  of 
unreasonableness — Railway  Rates  Confirmation  Acts, 

1891,  lSd2^Railway  and  Canal  Traffic  Act,  1894 
67  &  58  Vict,  c,  54).  «.  1,  sub-section  1.— Where  a 
railway  oompany  have,  since  the  last  day  of  Decem- 
ber, 1892,  increased  a  rate  or  charge  for  cartage, 
and  complaint  is  made  that  the  rate  or  charge  is 
unreasonably,  exclusive  jurisdiction  is  not  vested 
in  an  arbitrator  appointed  by  the  Board  of  Trade 
under  the  Bail  way  Bates  Confirmation  Acts,  1891, 

1892,  but  the  Bail  way  Commissioners  have  jurisdic- 
tion to  hear  and  determine  the  complaint. — Mansion 
House  Association  of  Railway  Traffic  v.  London  and 
North- Western  Railway  Co,,  Q.B.D. 

Bee  also  Lands  Clauses  Aots,  1,2;  Masteb 
AND  Sbbyant,  4 ;  Neglioenoe,  6;  Post  Office,  2. 

RES  JUDICATA,— See  Patent,  2,  4. 

BESTBAINT  OP  TBADE  :— 

Gwenant —  Validity —  Reasonableness  —  Partial  en- 
forcement,— The  defendant,  on  entering  the  service 
of  the  plaintiff,  a  milkman,  agreed  that  he  would 
not  during  the  oontinuanoe  of  such  service,  or  at 


.  any  time  thereafter,  serve,  solicit,  or  interfere  with, 
for  his  own  benefit  or  for  the  benefit  of  any  person 
other  than  the  plaintiff,  "any  of  the  customers 
which  shall  at  any  time  be  served  by  or  then  be- 
lonp^ing  to  the  employer "  in  his  business ;  the 
plamtiff*s  business  was  then  carried  on  exclusively 
in  the  locality  of  St.  Qeorge's-in-the-East 

Held,  that  the  agreement  referred  only  to  the 
business  as  then  carried  on  by  the  plaintiff  in  that 
localitr,  and  would  not  apply  to  a  new  business 
started  by  the  plaintiff  in  any  other  locality,  and 
that  the  restraint  was  reasonable  as  to  space ;  that 
the  covenant  was  severable,  and  an  injunction  coidd 
be  granted  restraining  the  defendant  from  serving 
persons  who  were  customers  of  the  plaintiff  during 
the  time  when  the  defendant  was  in  plaintiff's 
service. — Dubowski  v.  Goldstein,  O.A.,  436. 

BETAINEB.-~See  Exboutob,  4,  6. 

BIVBB:— 

1.  Foreshore — ThameS'-Right  to  dredge  and  raise 
sand— Thames  Conservancy  Act,  1894  (c  187),  s,  87. 
— Grantees  from  the  Crown  of  the  foreshore  of  the 
tidal  portion  of  the  Thames  are  entitled  to  dredge 
and  raise  sand  and  gravel  on  their  own  proper^ 
without  obtaining  a  Bcenoe  from  the  Thames  Con- 
servators. 

The  expression  **  bed  and  soil "  in  section  87  of 
the  Thames  Conservancy  Act,  1894,  does  not 
include  foreshore. — Pearce  v.  Bunting;  Reg.  v. 
Wedd,  Q.B.D. 

2.  Riparian  owner — River  bed — Accretion, — The 
owner  of  a  several  fishery  in  a  public  navigable 
river  is,  in  the  absence  of  evidence  to  the  contrary, 

Presumed  to  be  the  owner  of  the  bed  of  the  river, 
'he  mutual  rights  of  the  owner  of  the  bed  of  a 
river  by  virtue  of  a  several  fishery,  and  the  riparian 
proprietors  are  not  affected  by  accretions  to  the  bed 
or  by  the  lowering  of  the  water,  so  lon^  as  the 
accretions  or  the  soil  from  which  the  nver  has 
receded  still  remain  part  of  the  river  bed. 

Decision  of  Bomer,  J.,  ante  p.  184,  reversed. — 
Hindson  v.  Ashby,  O.A. 
See  also  Pbaotiob,  20. 

SALE  OF  GOODS:— 

1.  Agreement  for  hire  and  purchase — Mercantile 
agent— Goods  passed  to  mortgagees  as  part  of  the 
appurtenances  of  ship -^Possession  of  goods  with  con- 
sent of  owner— Factors  Act,  1889  (52  &  63  Vict,  c. 
45).  M.  2,  9— Merchant  Shipping  Act,  1894  (57  &  58 
Vict,  c,  60),  ss,  6,  9,  35. — ^Under  a  hire  and  purchase 
agreement  A.  supplied  a  trawl  warp  to  B.,  the 
master  of  a  fishing  smack  which  was  at  that  time 
mortgaged,  together  with  its  equipments.  By  the 
terms  of  the  agreement,  the  hirer  B.  was  to  pay  £4 
a  month  untQ  the  full  sum  of  £15  58.  was  made 
up,  when  the  warp  should  become  the  property  of 
B.,  but  until  then  it  should  remain  the  absolute 
property  of  A. ;  the  agreement  contained  stipula- 
tions enabling  A.  to  put  an  end  to  the  agreement 
and  retake  possession  of  the  wfup  in  certain  events ; 
but  no  stipulation  enabling  B.  to  terminate  the 
agreement  by  delivering  up  the  warp  to  A.  Subse- 
quently, before  all  the  instalments  on  the  warp 
were  paid,  the  mortffagees  took  possession  of  the 
smack,  and  claimed  the  warp  as  forming  part  of  the 
appurtenances  of  the  ship,  which  paucd  to  them 
under  the  terms  of  their  mortgage. 

Held,  that  the  mortgagees'  claim  was  valid,  as  B. 
had  "  agreed  to  buy '*  the  warp  within  the  meaning 
of  section  9  of  the  Factors  Act,  1889,  and  the  addi- 
tion of  the  warp  to  the  equipment  of  the  mortgaged 
ship  was  a  sufficient  delivery  or  transfer  to  the 
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mortgagees  hy  a  meroantile  agent  under  a  "  dispo- 
sition," within  the  meaning  of  the  provisions  of 
that  section. 

Lee  Y.  Butler,  42  W.  B.  88,  [1893]  2  Q.  B.  318, 
followed. 

ffelby  V.  MaUhewa,  43  W.  B.  561,  [1896]  A.  C. 
471,  discussed. — Hull  Hope  Co,  v.  Adams,  Q.B.D., 
108. 

2.  Hire  and  purchase  (agreement — Agreement  to  buy 
—Disposition  ly  hirer— Factors  Act,  1889  (62  &  53 
Vict,  c,  45),  s.  9. — W.  had  obtained  possession  of 
goods  from  the  plaintiffs  under  an  agreement  by 
which  W.  agreeil  to  hire  the  goods,  value  £23, 
*'  and  to  pay  the  sum  of  12s.  6d.  per  month  for  the 
hire  thereof,  commencing  with  the  date  of  this 
agreement,  and  payable  in  advance  on  the  seventh 
day  of  each  succeeding  month  untU  the  full  sum  of 
£23  be  paid,  at  which  time,  uid  on  the  completion 
of  such  nayments,  the  said  company  W^e  to  give 
u^  all  claim  to  the  said  eoods."  ^ere  was  a 
stipulation  that,  upon  de&idt  in  payment,  W. 
would  give  up  possession  of,  and  that  the  plaintiffa 
might  seize  the  goods;  and  there  was  also  a 
declaration  that  the  goods  should  remain  the 
property  of  the  plaintiffs  until  the  sum  of  £23  was 
paid,  and  that  they  were  only  lent  on  hire. 

Held,  that  W.  was  in  possession  of  the  goods 
under  an  agreement  to  buy  within  the  meaning  of 
section  9  of  the  Factors  Act,  1889,  and  that  a 
transfer  by  wav  of  pledge  by  him  to  the  defendimt, 
who  received  the  p;ood8  m  good  faith  and  without 
notice  of  the  daim  of  the  plaintiffs,  was  valid. — 
Thompson  v.  Veale,  O.A. 

3.  Hire  and  purchctse  agreement — Possession  of 
goods  by  hirer — Fraudulent  sale  by  hirer  before 
property  has  passed — Conviction  of  hirer  for  larceny 
as  a  bailee — Bevesting  of  title  in  owner  by  such  convic- 
tion—Sale  of  Goods  Act,  1893  (66  &  67  Vict.  c.  71), 
s.  24. — ^Decision  of  Queen's  B^ch  Division  in  Payne 
V.  Wilson  (43  W.  B.  260)  reversed  on  appeal,  in 
consequence  of  the  decision  of  the  House  of  Lords 
in  Helby  v.  Matthews,  43  W.  B.  661.— Payne  v. 
Wilson,  c.A. 

4.  Warranty— ImpHied  condition  of  fitness— ScUe  of 
Goods  Att,  1893  (c  71),  s.  14.— By  the  Sale  of 
Goods  Act,  1893,  s.  14,  where  goods  are  supplied 
under  a  contract  of  sale,  and  **  the  buyer,  expressly 
or  by  implication,  makes  known  to  the  seller  the 
particular  purpose  for  which  the  goods  are  required, 
so  as  to  show  that  the  buyer  rdies  on  the  seller's 
skill  and  judgment,  and  the  goods  are  of  a  descrip- 
tion which  it  is  in  the  course  of  the  scaler's  business 
to  supply  (whether  he  be  the  manufacturer  or  not), 
there  is  an  implied  condition  that  the  goods  shall  be 
reasonably  fit  for  such  purpose ;  provided  that  in 
the  case  of  a  contract  for  iiie  side  of  a  specified 
article  under  its  patent  or  other  trade  name  there 
is  no  implied  condition  as  to  its  fitness  for  any  par- 
ticular purpose.'* 

Goals  were  supplied  under  a  written  contract  of 
sale  containing  no  mention  of  fhe  particular  pur- 
pose for  which  they  were  required,  uiough  prior  to 
the  making  of  such  contract  the  buyers  made  known 
that  purpose  to  the  sellers,  who  were  coal  agents, 
and  relied  on  their  skill  and  judgment.  In  an 
action  for  damages  for  breach  of  warrant  by  the 
sellers : 

Held,  that  evidence  of  what  took  place  between 
the  parties  prior  to  the  making  of  the  contract  was 
admissible  to  raise  the  implication  of  the  condition 
specified  in  section  14,  and  therefore  by  virtue  of 
that  section  a  warranty  or  condition  by  the  sellers 
that  the  coals  were  reasonably  fit  for  the  purpose 
for  which  they  were  required  must  be  imfJied : 


Held,  also,  that  a  contract  for  the  sale  of  coals 
under  a  particular  description  known  in  the  coal 
trade  was  not  "  a  contract  for  the  sale  of  a  speci- 
fied article  under  its  patent  or  other  trade  name " 
within  the  meaning  of  the  proviso  to  section  14. — 
Gillespie  &  Co.  v.  Cheney  <fc  Co.,  Q.B.D. 

See  also  Damages,  2. 

SGH0LAB8HIP:— 

Education— Award — Passing  beet  examination- 
Number  of  marks — Discretion  of  examiner. — When  a 
scholarship  under  a  trust  is  to  be  awarded  to  such 
candidate  as  shall  have  passed  the  best  examination 
in  subjects  to  be  determined  by  an  examiner,  such 
scholi^ship  may  be  refused  to  the  candidate  who 
has  obtained  the  highest  number  of  marks  if,  in  the 
opinion  of  the  examiner,  he  has  not  passed  a 
satisfactory  examination. — Rooke  v.  Dawson,  OH.D. 
BOMEB,  J.,  77. 

SGHOOL:- 

Vendor  and  Purchaser — Purchase  of  land  by  agree^ 
ment — Personinjuriously  affected — Elementary  Educa* 
turn  Act,  1870  (33  &  34  Vict.  c.  75),  «.  19,  20— 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c. 
18),  s.  68. — When  a  school  board  acquires  land, 
whether  by  agreement  or  compulsion,  for  the 
purposes  of  the  Elementary  Education  Act,  1870, 
and  purchase  with  notice  of  a  restrictive  covenant 
to  which  the  land  was  subject  in  the  hands  of  the 
vendor,  the  covenantee  cannot  maintain  an  action 
against  the  school  board  for  breach  of  covenant ;  his 
only  remedy  is  compensation  under  section  68  of  the 
Lands  Glauses  GonsoUdation  Act,  1846. — Kirby  v. 
Harrogate  School  Board,  O.A. 

See  also  Gharity,  2 ;  Islakd  Bevenxte,  15,  16 ; 
JusTiOBS,  4;  Local  Goyebnmsnt,  18. 

SGOTLAND,  LAW  of  :— 

1.  Portion— Satisfaction — DouMe  portions. — The 
English  rule  against  double  portions  to  childrea 
does  not  obtain  in  Scotland.  In  an  ante-nuptial 
marriaffe  settlement  made  on  the  marriage  of  his 
adopted  daup^hter  the  testator  covenanted  to  pay 
£4,000  with  interest  at  the  rate  of  4  per  cent,  from 
his  death,  to  be  held  on  trusts  dedaxed  by  ref^- 
enoe  to  the  trusts  of  the  adopted  daughter's 
property ;  with  the  exception  that  on  the  failure 
of  cnildrcoi  of  the  marriage,  the  £4,000  should  be 
held  on  trust  for  the  testator  absolutely.  By  the 
marriage  contract  the  adopted  daughter  assi^ed 
to  her  trustee  2SI  after-acquired  pronerty.  Subse- 
quently the  testator,  by  his  trust  disposition  and 
settlement,  or  will,  among  other  "legacies  and 
annuities  "  directed  his  trustees  to  pay  "  a  legacy 
of  £4,000"  to  his  said  adopted  daughter  *<  who 
shall  be  allowed  interest  at  5  per  cent,  on  that 
sum  so  long  as  she  shall  prefer  to  allow  it  to  remain 
as  part  of  the  share  in  the  indigo  concern." 

Held,  affirming  the  Gourt  of  Session,  Scotland 
(22  Gt.  Sess.  Gas.  4th  Series  (Bettie),  396),  that  l^ 
Scottish  law,  coupled  with  the  words  of  gift  uaeo, 
the  £4,000  given  by  the  will  was  not  intmded  by 
the  testator  to  be  in  satisfaction  of  the  £4,000 
covenanted  to  be  paid  in  the  marriage  settlement, 
but  a  legacy  in  addition  thereto. — Johnstone  v. 
Haviland,  H.L. 

2.  Superior  and  vassal — Obligation  in  feu  charter 
to  rebuild — Disposition  of  Jeu  after  obligation  has 
become  enforceable — Convtyandng  {Scotland)  Act, 
1874  (37  &  38  Vict.  c.  94),  s.  4,  sub-seciion  2.— A 
proprietor  by  feu-contract  disponed  certain  subjects 
to  a  companv  **  and  its  successors  and  assignees 
whomsoever,"  under  the  condition,  inter  a^ia,**That 
the  company  and  its  foresaids  "  should  be  bound  to 
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lishment  of  not  less  value  than  £15,000,  and  to 
uphold  buildings  of  that  value  in  all  time  coming, 
and  to  keep  the  same  insured  against  fire  to  tiie 
extent  of  not  less  than  that  sum,  and  in  case  the 
said  buildings  should  be  destroyed  by  fire  to  re- 
build the  same  so  as  to  maintain  tiie  total  value  of 
£15,000.  Buildings  were  erected  of  the  stipulated 
value,  and  insured.  The  company  sold  the  subjects 
to  the  first-named  appellants.  On  November  7th, 
1893,  the  buildings  were  destroyed  by  fire,  and  on 
the  27th  of  the  same  month  the  superior,  the 
respondent,  raised  an  action  against  the  first  api>el- 
lants  for  performance  of  the  obligation  to  rebuild. 
Before  defences  were  lodged  the  first  appellants,  by 
a  duly  recorded  disposition,  conveyed  tne  subjects 
to  the  second  appellants,  who  subsequently  con- 
veyed them  to  one  John  Wilson.  All  these  were 
thereafter  made  parties  to  the  action. 

The  first  appellants  then  pleaded  that,  as  they 
were  no  longer  vassals  in  the  feu,  they  were  not 
liable  in  the  performance  of  the  obligation. 

The  First  Division  of  the  Court  of  Session  decided 
that  the  obligation,  having  become  prestable  during 
the  first  appellant's  tenure,  continued  to  be  binding 
u{>on  them ;  and  (2)  that  all  the  defenders  were 
jointly  and  sevendly  liable  to  rebuild  in  respect 
that  uie  obligation  was  a  condition  of  the  grant 
remaining  unfulfilled  during  the  respective  periods 
of  their  tenure  of  the  subjects  ^22  Bettie,  954\ 

Upon  appeal  to  the  House  of  Lords  the  appellants, 
after  argument,  consented  that  the  appeal  should 
be  dismissed. — (JaXlander^Hydropaihxc  uo.  v.  Mar- 
shall, H.L. 

SETTLED  LAND:— 

1.  Ad  of  Parliament — Stttlement — Tenant  far  life 
—Thellmaon  Act  (39  &  40  Geo.  3,  c.  98),  «.  l-^Will 
— Next  of  kin^-£x€Cutor  of  deceased  next  of  kin — 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  «.  2, 
subsections  1,  5;  s,  58,  sub-section  (1)  V. — The  sur- 
vivor of  two  next  of  kin  and  the  executors  of  the 
deceased  next  of  kin  were,  under  the  joint  opera- 
tion of  a  will  and  the  Thellusson  Act,  entitled 
during  the  life  of  another  to  receive  the  rents  of 
the  property  subject  to  the  trusts  of  the  will  in 
equal  moieties. 

Held,  that,  inasmuch  as  the  definition  of  a 
settlement  in  section  2,  sub-section  (1^,  of  the 
Settled  Land  Act,  1882,  included  a  thII  and  an 
Act  of  Parliament,  the  will  and  the  Thellusson 
Act  together  created  a  settlement  within  the 
meaning  of  the  Act. 

Held,  also,  that  the  survivor  of  the  next  of  kin 
and  the  executors  of  the  deceased  next  of  kin  to- 
gether either  constituted  the  tenant  for  life  for 
purposes  of  the  Act,  by  virtue  of  section  2,  sub- 
section (5),  of  the  Act,  or  had  the  powers  of  a 
tenant  for  life  under  the  Act  by  virtue  of  section 
68,  sub-section  (1)  V.,  of  the  Act. — Vine  v. 
Baleigh,  OH.D.  OHITTY,  J.,  169. 

2.  Improvements — Costs  of  where  no  prior  scheme 
— Payment  by  tenant  for  life — Application  for  repay- 
mejit  out  of  capital  moneys — 45  &  46  Vict,  c,  38,  s,  26 
—53  &  54  Vict.  c.  69,  s.  15.— A  tenant  for  life 
having  actually  paid  the  cost  of  improvements  in 
respect  whereof  no  scheme  under  section  26  of  the 
Settled  Land  Act,  1882,  had  ever  been  submitted, 
applied  to  the  court  under  section  15  of  the  Settled 
Land  Act,  1890,  to  be  recouped  out  of  capital 
moneys  in  the  hands  of  the  trustees. 

Held,  that  the  court  has  jurisdiction  to  allow 
such  recouping ;  but  that,  the  works  having  been 
executed  and  paid  for,  the  application  must  be 
considered  with  greater  strictness  than  if  the  work 


was  still  to  be  done. — Tucker* s  Settled  Estate,  Re^ 

O.A. 

3.  Married  woman — Person  having  the  powers  of  a 
tenant  for  life—Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  38),  ss.  2  (1),  58  (1)  (lo;.).— Under  a  will 
land  was  limited  to  the  use  of  trustees  during  the 
life  of  a  married  woman  upon  trust  to  pay  the 
income  to  her  for  her  separate  use  without  power 
of  anticipation,  with  remainder  to  such  uses  as  she 
should  by  will  appoint,  and  in  default  of  such 
appointment  to  the  use  of  herself  in  fee. 

Held,  that  by  virtue  of  section  58  (1)  (ix.)  of  the 
Settled  Land  Act,  1882,  the  married  woman  was 
entitled  to  exercise  the  power  of  sale  conferred  by 
that  Act  upon  tenants  for  life. — Pocock*s  Chntract, 
Be,  OH.D.  STIRUNG,  J.,  247. 

4.  Settlement — Capital  money — Investment — Tenant 
for  life.  Direction  by — Trustees^ Settled  Land  Act, 
1882  (45  &46  Vict.  c.  38),  ss.  21,  22  (2),  53.— The 
tenant  for  life  under  a  settlement  has  power  con- 
ferred on  him  l^  the  Settled  Land  Act,  1882,  of 
directing  the  mode  of  investment  of  capital  money 
arising  under  the  Act,  and  selecting  the  particular 
investment,  subject  only  to  the  limitations  expressed 
in  the  Act  itself,  and  cannot  be  controlled  oy  the 
trustees  or  the  court  in  the  exercise  of  this  statutory 
power  so  long  as  he  really  and  honestly  exercises 
his  diacTetion.^ Coleridge* s  {Lord)    Settlement,    Re, 

CH.D.  OHITTT,  J.,  59. 

5.  Settlement — Limited  power  to  purchase  land — 
Money  *'  liable  to  be  laid  out  in  the  purchase  of  land  ** 
—Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  33. 
— Under  the  trusts  of  a  settlement  by  which  the 
moiety  of  certain  freehold  lands  and  also  certain 
personalty  were  settled,  the  trustees  were  author- 
ized, at  the  request  of  the  tenant  for  life,  to  invest 
the  personalty  in  the  purchase  of  the  unsettled 
moiety  of  the  freehold  lands. 

Held,  that  money  in  the  bands  of  the  trustees 
forming  part  of  the  personalty  might  be  applied  by 
the  trustees  under  section  33  of  the  Settled  Land 
Act,  1882,  as  capital  moneys  in  the  purchase, 
jointly  with  the  owner  of  the  other  moie^,  of 
adjoining  convenient  freeholds. — Hill  Be,  Hill  v. 
Pitcher,  CH.D.  KBKEWIOH,  J.,  573. 

See  also  LUNACY,  6,  8 ;  Mabrtkd  Woman,  8 ; 
TEUsrEB,  16;  Vbndoband  Pubohaseb,  11, 

SETTLEMENT  :— 

1.  Mortgage  by  trustees  for  a  term — Repayment  by 
arrangement  in  eighteen  months  with  adaitional  sum 
representing  interest  for  a  further  year — Tenant  for  life 
and  remainderman, — A  fund  settled  by  will  on  a 
person  for  life,  with  remainder  to  others  in  fee,  was 
invested  by  the  trustees  on  mortgage  with  a 
covenant  that  it  should  remain  on  the  security  for 
ten  years.  Afterwards  an  agreement  was  made 
under  which  it  was  repaid  with  interest  in  about 
eighteen  months  tom  the  date  of  the  agreement, 
with  an  additional  sum  representing  in  amount 
interest  for  a  further  year  at  the  old  rate. 

Hdd,  that  the  additional  sum  was  capital,  not 
income,  and  belonged  wholly  to  those  entitled  in 
remainder  to  the  fund. — Searancke  Re,  Simonds  v. 
Huntinglon,  CH.D.  NORTH,  J. 

2.  Voluntary  assignment — Death  of  beneficiary — 
"  Failure  of  gift  **— Residuary  trust — Resulting  trust 
— T.,  who  was  contingently  entitled  to  a  prospective 
share  in  certain  property,  voluntarily  assigned  it, 
in  1880,  to  trustees  upon  trust  (among  other  trusts) 
to  pay  a  sum  of  £500  to  one  K.,  and  as  to  the 
residue  upon  other  trusts.  T.  became  entitled  to 
her  share  in  the  property  in  1894,  and,  by  a  letter, 
in  1895,  directed  that  a  portion  of  it  should  be 
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transferred  to  the  trostees  of  the  yoltmtary  assign- 
ment of  1880.  K.  died  in  1888,  intestate,  and  the 
question  now  arose  as  to  his  £500,  which  was 
claimed  (1)  by  his  personal  representative,  (2)  by 
those  entitled  to  residue,  and  (3)  by  the  settlor  as 
upon  a  resulting  trust. 

Held,  (1)  that,  following  Be  Corbiahley'$  Trusts 
(18  Ch.  D.  846),  a  person  dead  at  the  date  of  the 
execution  of  a  deed  could  take  no  benefit  under  it, 
and  the  confirmation  of  the  deed  by  the  letter  in 
1895  only  set  up  such  trusts  as  were  then  subsisting, 
and  had  no  rebrospectiTe  effect ;  (2)  that,  foUowiog 
Page  v.  Leapingwell  (18  Ves.  463),  the  failure  of  the 
gift  to  SI.  did  not  make  it  fall  into  residue,  and 
that  the  donees  of  the  residue  could  only  take  an 
aliquot  portion;  and  (3)  that  the  £500  belonged  to 
T.,  the  settlor,  by  way  of  resulting  truat—TiU  Re, 
Lampet  v.  Kenneay,  OH.D.  OHITTY,  J. 

See  also  Inland  Eevenite,  2,  4,  5 ;  Lunacy,  3 ; 
MARRTTfl)  Woman,  10;  Mobtqaqb,  11;  Settled 
Land,  4,  5 ;  Tbustbb,  18. 

SHERIFF:— 

1.  Execution  —  Writ  of  fi.  fa. — Breaking  open 
outer  door — Sfiop, — It  is  lawful  for  a  sheriff  in 
executing  a  writ  of  fi,  fa.  to  break  open  the  outer 
door  of  a  shop  which  is  not  connected  with  a 
dwelling-house. — ff odder  v,  WilliarM,  O.A.,  98. 

2.  Practice — Seizure  under  fi.  fa. — Claim— Claim 
admitted  by  execution  creditor — InJterpleader  aummona 
— Application  by  sheriff  for  protection — B,  8,  C,  ord. 
57,  rr,  1,  15,  16,  17.— The  sheriff,  having  seized 
goods  under  a^.  /a.  which  were  claimed  by  a  third 
person,  gave  notice  of  the  daim  to  the  execution 
creditor,  who  five  days  afterwards  gave  him  notice 
to  admit  the  claim  and  to  withdraw  from  possession. 
The  sheriff  did  not  withdraw,  but  took  out  an 
interpleader  summons,  upon  the  hearinff  of  which 
the  judge  made  no  order,  and  refused  to  order 
that  no  action  should  be  brought  against  the 
sheriff. 

Held  (dismissing  the  appeal),  that  the  judge  had 
properly  refused  to  make  an  order  protecting  the 
sheriff  from  any  action. — Sodeau  v.  Shorty,  o.A. 

See  also  Banebxtftoy,  17. 

SHIP:— 

1.  Bill  of  lading — Cargo  of  frozen  meat — Be- 
frigerating  machinery — Implied  warraninf  of  fitness  at 
time  of  shipment.— Ijx  a  bul  of  lading  stated  to  be 
for  the  carriage  of  a  cargo  of  frozen  meat  there  is 
an  implied  warranty  that  the  ship  is,  at  the  time  of 
shipment,  fit  to  carry  such  a  cargo.  Exceptions 
in  the  bill  of  lading  freeing  the  shipowner  from 
liability  for  damage  mm  a  failure  of  machinery  do 
not  apply  to  the  condition  of  the  machinery  at  the 
commencement  of  the  voyage,  but  only  to  contin- 
gencies which  may  occur  during  the  progress  of 
the  voyage. — Maori  King  {Owners  of)  v.  Hughes, 
O.A.,  2. 

2.  Bill  of  lading— Carriage  of  goods—Short  de- 
livery— Burden  of  proof. — A  shipowner  is  bound  to 
deliver  tiie  full  amount  of  goods  signed  for  by  the 
master  in  a  lull  of  lading,  unless  he  can  prove  that 
the  whole  or  some  part  of  it  was  in  fact  not 
shipped. 

Li  an  action  for  freight  for  the  conveyance  of 
1,000  bales  of  jute  aeunst  the  appellants,  onerous 
indorsees  of  the  bOls  of  lading,  the  appellants 
ddmed  to  retain  the  value  of  twelve  bales  short 
delivered  of  the  1,000  shown  bv  the  bills  of  lading 
signed  bv  the  master  to  have  been  shipped  at  the 
port  of  loading.  There  was  no  dear  evidence  as 
to  how  or  where  the  missing  bales  had  disappeared. 


Held  (reversing  the  Court  of  Session),  that  there 
was  notiihig  to  displace  the  evidence  supplied  by 
the  bills  of  lading  that  the  missing  bales  had  been 
received  on  board  the  vessel,  and  that  the  appellanU 
were  entitled  to  the  deduction  claimed  by  them. — 
Smith  V.  Bedouin  Navigation  Co,,  H.L. 

3.  Bill  of  lading—Damage  to  cargo— BiU  of  lading 
incorporating  the  Barter  Act  {Ad  of  Congress, 
February  13,  \%9^)— Negligence  in  **  manaaemerU^ 
of  the  vessel  in  port  of  discharge.— Goods  were 
shipped  under  a  bill  of  lading  incorporating  the 
Act  of  Congress  known  as  "the  Harter  Act,"  by 
which  the  owner  of  the  vessel  is  not  to  be  "held 
responsible  for  damage  or  loss  resulting  from  faults 
or  errors  in  navigation  or  in  the  management  of  " 

After  the  arrival  of  the  vessel  at  her  port  of 
destination,  and  during  the  discharge  of  the  cargo, 
it  became  necessary  to  stiffen  the  ship.  For  this 
purpose  the  engineer  ran  water  into  a  ballast  tank, 
but  negligently  omitted  first  to  ascertain  ttie  con- 
ditiun  of  the  sounding-pipe  and  casing,  which  had, 
owing  to  heavy  weather  during  the  voyage,  become 
broken.  The  owner  of  the  goods  damaged  by  the 
water  getting  to  the  cargo  sought  to  render  the 
shipowner  liiuble. 

Held,  that  the  shipowner  was  exempt  from 
liability,  as  the  damage  resulted  from  a  fault  in  the 
••  management "  of  the  vessel,  and  the  operation  of 
the  exception  as  to  "management"  was  not 
limited  to  the  period  during  which  the  vessel  was 
at  sea,  but  extended  to  the  period  during  which  the 
cargo  was  being  discharged.  —  Olenochil,  The, 
F.D  &  AD.D. 

4.  Bill  of  lading— Liability  of  owner— Exception 
—Condition— Due  diligence  to  make  ship  seaworthy- 
Want  of  diligence  on  part  of  servant.— A  lUl  of 
lading  contained  a  clause  exempting  the  shipowner 
from  liability  for  loss  resulting  from  faults  in  navi- 
gation, provided  due  diligence  was  exerdsed  by  him 
to  make  the  ship  seaworthy.  The  ship's  carpenter, 
who  was  admitted  to  be  a  competent  workman, 
ooiitted  to  close  one  of  the  portholes  before  the 
ship  started,  in  consequence  of  which  the  ship  was 
rendered  unseaworthy.  ^  «  ■,  xv 

Held,  that  the  shipowner  had  not  satisfied  the 

Sroviso  on  which  hw    exemption    from   liability 
epended.— DofteW  v.  Bossmore  Steamship  Co.,  C.A., 
37. 

5.  Charter-paHy—BiU  of  lading— Charter- party 
making  the  master  the  agent  of  the  charterers  for 
certain  purpoaea—Liahility  of  owner  of  chartered  ship 
on  bUla  of  lading  aigned  by  master— ConstrucUpe 
notice.'-A  charter-party  expressly  stipulated  that 
the  captain  and  crew,  although  paid  by  the  ownen 
of  the  ship,  should  be  "  the  agonts  and  servants  of 
the  charterers  for  all  purposes,"  and  that  in  sign- 
ing bills  of  lading  the  captain  should  "  only  do  so 
as  agent  for  the  diarterers,"  who  thereby  agreed  to 
indemnify  the  owners  from  all  consequences  or 
liabilities  that  might  arise  from  the  captain  signing 
biDs  of  lading.  Gtoods  were  shipped  under  a  Kll 
of  lading  wluch  made  no  specific  mention  of  this 
stipulation,  but  provided  for  delivery  at  the  wot  ol 
discharge,  under  certain  conditions,  "  and  all  othff 
conditions  as  per  charter." 

Held  (I),  that  such  a  stipulation,  though  valid  as 
between  the  charterers  and  the  owners,  did  not  pro- 
tect the  owners  from  a  claim  by  the  holders  for 
value  of  the  bill  of  lading,  founded  on  the  ne^- 
gence  of  the  master  in  delivering  the  goods  to  Ihs 
wrong  persons;  and  (2)  that  the  words  "  all  other 
conditions  as  per  charter  "  did  not  inoorporate  into 
the  bill  of  lading  the  above-mentioned  stipnlation 
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in  the  oharter-party  so  as  to  make  it  binding  by 
way  of  constraotive  notice  upon  a  holder  for  value 
of  the  bill  of  lading  who  had  no  actual  notice  of 
such  stipulation. 

Observations  on  the  undesirability  of  extending 
the  equitable  doctrines  of  constructive  notice  to 
commerdal  transactions.  —  Manchester  Trmi  v. 
Fumess,  C.A.,  178. 

6.  Charter-party — Cargo  —Liberty  to  call  at  other 
ports^ Deviation— Damage. — ^The  dfefendant  agreed 
to  carry  for  the  plaintiff  in  the  defendant's  ship 
*'  a  cargo  or  estimated  quantity  of  470  quarters  of 
wheat"  from  B.  to  G.  The  charter-party  was 
hcttbded  **  Dead  weight  capacity  125  tons,''  and  con- 
tained the  usual  clause  exoeptmg  sea  perils,  and  a 
clause  giving  the  ship  liberty  to  call  at  any  ports. 
The  470  quarters  of  wheat  weighed  102  tons.  The 
defendant  shipped  other  goods  besides  the  wheat 
for  delivery  at  P.  After  dischargiog  these  goods 
at  P.,  and  while  proceeding  to  G.,  the  plaintiff's 
wheat  was  injured. 

Held,  that  the  plaintiff  had  not  hired  the  full 
carrying  capacity  of  the  ship,  and  that  the  defen- 
dant was  at  liberty  to  call  at  other  ports  for  the 
purpose  of  loading  and  discharffinff  other  cargo ; 
that  in  going  to  P.  he  had  not  deviated  from  the 
chartered  voyage,  and  was  therefore  not  liable  for 
the  injury  to  the  wheat. — Cajffin  v.  Aldridge,  O.A., 

7.  Charter-party—Demurrage — Colliery  guarantee 
—Incorporation,  —  By  the  charter-parity  it  was 
agreed  that  the  ship  should  receive  "a  full  and 
complete  cargo  "  to  be  loaded  as  customary  at  G., 
as  per  coUiery  guarantee,  in  fifteen  colliery  working 
days. 

Held  (Eay,  L.  J. ,  dissenting),  that  the  provisions  of 
the  colliery  guarantee  as  to  loading  were  incor- 
porated into  tiie  charter-party. — Monsen  v.  Mac/ar- 
lane,  O.A. 

8.  Charter-fHtrty — Demurrage — Damages  in  nature 
of— Lay  days—Scottish  Judicature  Act,  1825  (6  Geo, 
4,  c.  120^,  s.  40.— A  charter-party  provided  that  the 
steauiship  Biver  Ettrick  should  proceed  to  Bo'ness 
to  receive  a  cargo  of  coal,  demurrage  to  be  paid  at 
a  specified  rate,  '*  lav  days  to  count  from  the  time 
the  master  has  got  the  ship  reported  berthed."  On 
the  17  th  of  Od^ber  the  shipowner  wrote  to  the 
the  charterers  *' Biver  Ettrick  has  left  for  Bo'ness," 
and  asked  them  to  supply  cargo  for  the  19th.  The 
vessel  arrived  in  the  roads  of  Bo'ness  on  that  date, 
but  in  consequence  of  the  crowded  state  of  the 
dock  she  was  not  allowed  to  enter.  On  the  21st  a 
loading  berth  became  vacant  in  consequence  of 
oaigoes  not  being  ready  for  vessels  which  had 
arrived  before  The  Biver  Ettrick.  If  the  carffo  had 
been  ready  for  The  Biver  Ettrick  she  would  have 
got  this  berth.  No  cargo  being  ready  for  her  she 
was  not  allowed  to  enter  the  dock.  A  few  days 
afterwards  she  got  her  cargo.  The  shipowner 
claimed  damages  for  the  dda^  caused  by  the 
alleged  fault  of  the  charterers  m  not  having  the 
cargo  ready  on  the  21st,  on  the  ground  that  there 
was  an  obligation  on  the  charterers  to  have  ti^e 
cargo  ready.  On  appeal  a  preliminary  point  was 
raised  by  the  charterers  that,  inasmuch  as  this  was 
a  case  originating  in  the  Sheriff  Court,  the  facts 
found  in  the  interlocutor  appealed  from  were  final ; 
and  a  fact  given  only  in  Lora  Traynor's  judgment 
could  not  be  founded  on. 

Held,  affirming  the  Court  of  Session,  Scotland 
(22  8ess.  Cas.,  4th  Series  (Bettie),  796),  that  the 
claim  of  the  shipowners  was  altogether  unreasonable, 
even  if  the  case  could  be  gone  into. — Little  v. 
Stephenson,  H.L. 


9.  Charter-party — Demurrage — Discharge  of  cargo 
— Joint  operation — Duty  of  Shipowner — Duty  of 
consignee — Cargo  of  timber  spars — Custom  of  timber 
trade, — The  operation  of  discharging  the  cargo  of  a 
shin  is  a  joint  operation,  in  whi(m  it  is  the  duty  of 
botn  the  shipowner  and  the  consi^eeto  take  part. 
This  applies  as  well  to  a  cargo  of  timber  as  to  other 
kinds  of  cargo.  Where  a  charter-party  provides 
that  the  ship  shall  discharge  a  cargo  of  timMr  spars 
overside  into  lighters,  the  shipowner  is  not  bound  to 
do  more  than  place  the  spars  over  the  side  of  the 
ship  in  such  a  position  that  they  may  be  within 
reach  of  the  lighter ;  it  is  then  the  duty  of  the  con- 
signee to  receive  the  spars  and  place  them  in  the 
lighter. — Petersen  v.  Freebody,  O.A.,  5. 

10.  Charter-party — Port  charges — Light  dues. — In 
a  charter-party  providing  for  the  payment  of  port 
charges,  the  expression  port  charges  mean  all 
charges  which  a  vessel  has  to  pay  Mfore  she  gets 
her  dearauoe  from  a  port,  and  therefore  to  include 
whatever  light  dues  she  may  be  required  to  pay  at 
such  port. — Newman  v.  Lamport,  Q.B.D. 

11.  Charter-party— ''Safe  port's—Ship  unable  to 
reach  pert  without  being  lightened — Evidence  of  custom 
of  port. — A  ship  was  chartered  to  proceed  with  a 
cargo  of  grain  to  a  port  of  call  "  for  orders  to  dis- 
charge at  a  safe  port.  .  .  .  Discharge  to  be 
given  with  dispatch,  according  to  the  customs  of 
the  port  of  discharge,  and  to  be  all  at  one  port, 
•  .  •  Charterers  to  have  the  privilege  of  naming 
the  discharging  dock  .  .  .  the  dock  to  be  one 
into  which  the  vessel  can  at  once  safely  enter  and 
lie  afioat  at  all  times."  She  was  ordc^  to  dis- 
charge at  Gloucester.  The  basin  at  Gloucester  is 
approached  by  a  canal  seventeen  mUes  long.  On 
arrival  of  the  ship  at  Sharpness,  which  is  at  t^e 
entrance  to  the  canal,  she  was  found  to  be  of  too 
great  a  draught  to  proceed  up  the  canaL  The 
charterers  requested  the  master  to  discharge  a 
sufficient  part  of  the  cargo  at  Sharpness  to  allow  of 
hernavi^ting  the  caniU,  and  to  proceed  to  Glou- 
cester uith  the  remainder.  The  master  refused  to 
do  so,  and  discharged  the  whole  at  Sharpness. 
Gloucester  and  Sharpness  are  for  commercial  pur- 
poses different  ports.  In  an  action  by  the  onar- 
terers  for  breach  of  the  charter-party : 

Held,  that  the  port  of  Gloucester,  being  one 
which  the  vessel  comd  not  safely  reach  with  a  full 
cargo,  was  not  a  safe  port  within  the  meaning  of 
the  charter-party ;  and  that  evidence  of  a  custom 
of  the  port  for  vessels  carryin|^  grain  to  be  lightened 
at  Sharpness  to  allow  of  their  proceeding  up  the 
canal  to  Gloucester  was  inadmissible,  as  oeing 
inconsistent  with  the  terms  of  the  charter-party 
by  which  the  discharge  was  to  be  '*  at  a  safe 
port." 

Neilsen  v.  Wait(\Q  Q.  B.  D.  67)  distinguished.— 
Beynolds  v.  Tc^nlinson,  Q.B.D. 

12.  Cargo — Deck  cargo— Horses  and  cattle  on  deck 
— Liability  to  light  dues — Mode  of  measurement — 
The  Merchant  Shippina  Act,  1876  (39  &  40  Vict.  c. 
80),  s.  23.— Horses  andf  cattle  carried  as  deck  cargo 
on  the  deck  of  a  vessel  are  "goods"  within  the 
meaning  of  section  23  of  the  Merchant  Shipping 
Act,  1876,  and  such  horses  and  oattie,  and  the 
cattle  pens  in  which  they  were  carried,  are  liable 
to  be  measured  in,  under  that  section,  as  part  of  the 
ship's  tonnage  in  respect  of  which  light  dues  are 
payable. 

In  measurinff  "  the  tonnage  of  the  space 
occupied  by  su^  goods  at  the  time  at  which  such 
dues  become  payable,"  only  the  sheds  or  the  parts 
of  the  sheds  actually  occupied  by  the  horses  or 
oattie  at  the  time  when  the  dues  become  payable. 
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that  is  at  the  time  of  the  arriva]  of  the  vessel,  are 
to  be  measured,  and  outside  measurements  of  the 
sheds  are  not  to  be  taken.  The  measurements  are 
to  be  confined  to  the  spaces  actually  occupied  by 
the  animals,  making  a  fair  and  reasonable  allow- 
ance for  the  free  bodily  motions  of  the  animals, 
and  making  a  proper  difference  in  the  case  of  pens 
in  which  smaller  animals,  such  as  sheep  or  pigs, 
are  carried.  —  Richmond  Hill  Steamship  Co,  v. 
Trinity  House,  CA. 

13.  Collision — Bye-laws  of  the  Port  or  Harbour  of 
Newport,  1894,  arts.  12  and  13 — Regulations  for 
Preventing  Collisions  at  Sea,  art,  16. — ^Where  there 
is  a  local  rule  regulating  the  sides  on  wbidi  vessels 
shall  enter  and  leave  a  harbour  such  rule  dons  not 
supersede  the  Regulations  for  Preventing  Collisions 
at  Sea  when,  according  to  the  state  of  the  tide, 
there  is  no  defined  entrance  separating  the  harbour 
from  the  open  sea. 

A  steamer  entered  the  harbour  of  Newport  to  the 
westward  of  the  Bell-buoy  across  the  western  flats, 
instead  of  entering  to  the  eastward  of  the  Bell- 
buoy,  and  ooUidd  with  an  outcoming  steamer 
which  had  the  incoming  steamer  on  her  own 
starboard  hand. 

Held,  that  it  was  the  duty  of  the  outcoming 
steamer  under  article  16  of  the  Begulations  for 
Preventing  OoUisions  at  Sea,  to  keep  out  of  the 
way  of  the  incoming  steamer,  and  that  the 
incoming  steamer  was  not  to  blame,  as  she  was 
justified  under  the  circumstances  in  proceeding  on 
across  the  bows  of  the  outcoming  steamer,  so  as  to 
go  up  on  the  right  side  of  the  clutnnel  as  laid  down 
in  Bule  12  of  the!  Bye-laws  of  the  Port  or  Harbour 
of  Newport,  1894. 

The  Harvest  (11  P.  Div.  90)  distinguished.— 
Winstardey,  The,  p.d.  &  AD.d. 

14.  Collision  —  Damage  —  Wredc  —  Expenses  of 
raising — Basis  of  calculaiion — Remoteness  of  damage — 
The  Mersey  Docks  Act,  1874  (37  &  38  Vict,  c.  xxx,).  s. 
11. — ^The  Mersey  Docks  and  Harbour  Board  are  by 
statute  (37  &  38  Yiot.  o.  xzx.),  the  conservancy 
authority  of  the  port  of  Liverpool,  and  may  (by 
section  11)  raise  any  wreck,  sell  it,  and  out  of  the 
proceeds  retain  the  expenses. 

A  lightship  and  a  dredger,  the  property  of  the 
Board,  were  sunk  bv  the  negligence  of  those  in 
charge  of  the  defendants'  vessels,  and  the  Board, 
having  raised  the  wrecks,  sued  the  defendants  for 
the  damages  sustained. 

Held,  that  in  respect  of  raising  the  wrecks,  the 
Board  were  entitled  to  recover  from  the  defendants 
sudi  an  amount  as  represented  the  cost  of  the 
apparatus  necessarily  used  on  the  particular  occa- 
sion and  provided  by  the  Board  for  such  purposes ; 
such  cost  comprising  interest  upon  the  capital 
invested  in  the  apparatus,  repairs,  a  depreciation 
fund,  and  the  insurance  of  the  apparatus  against 
risk. 

The  Harrington,  13  P.  D.  48,  approved. 

The  Board  daimed  £1,500  damages  for  the  loss 
of  the  use  of  the  dredger  during  the  fifteen  weeks 
she  was  under  repair,  alleging  tiUat  she  might  have 
been  let  at  the  rate  of  £100  a  week  after  com- 
pleting the  work  upon  which  she  was  engaged  at 
time  of  the  collision. 

Held,  that  the  damages  were  too  remote  to  be 
recovered.— J^TOCfoW,  The :    The  Oreta  Holme^  O.A. 

15.  Collision — Steamships — Narrounng  of  lights — 
Indications  of  risk — Regulations  for  preventing  Colli- 
sions at  sea,  article  18. — Where  two  steamships  are 
approachingf  one  another  at  sea  in  such  a  position 
as  to  pass  in  safety,  the  olosinff  in  and  coming  more 
into  une  of  the  masthead  ana  a  side  light  is  not 


necessarily  such  an  indication  that  the  ship  is 
altering  her  course  so  as  to  cause  risk  of  collision 
and  to  impose  upon  the  other  ship  the  duty  to  obey 
article  18  of  the  regulations. — Albis,  The^  P.D. 
&  AD.D. 

16.  Collision — Tug  and  tow  —  Fog — Stopping — 
Regulations  for  Preventing  Collisions  at  Sea,  1884, 
art,  18. — Bv  article  18  of  the  Begulations  for  Pre- 
venting Collisions  at  Sea,  **  Every  steamship,  when 
approaching  another  ship,  so  as  to  involve  risk  of 
collision,  shall  slacken  her  speed,  or  stop  and 
reverse,  if  necessary." 

A  four-masted  barque,  in  tow  of  a  tug,  in  a 
dense  fog  at  night  in  the  St.  Gborge*s  Channel,  was 
going  at  the  rate  of  1^  knots  an  hour,  and  did  not 
stop,  though  she  heard  the  whistle  of  a  steamer  on 
her  port  side  gradually  nearing  and  indicating 
danger.  The  steamer  was  proceeding  at  about  2^ 
knots  an  hour,  and  heard  the  whistle  of  the  tug 
crossing  her  bows  from  starboard  to  port.  She 
ported  and  reversed  her  engines  on  seeing  the 
barque,  but  struck  her  at  right  angles  on  her  port 
quarter,  and  was  held  to  blame  under  article  18  for 
not  stopping  sooner. 

Held,  that  the  barque  was  not  also  to  blame  for 
not  stopping,  as  a  tug  encumbered  with  a  tow  is 
not  to  be  deemed  a  steamship  for  all  purposes  under 
the  rules,  and  the  speed  was  slow  as  was  possible 
consistently  with  keeping  the  tow-rope  suffidfintly 
taut  to  prevent  the  risk  of  the  two  vessels  being 
drawn  together,  and  the  propeller  of  the  tug  being 
fouled. — Lord  Bangor,  The,  p.d.  &  AD.D. 

17.  Freight — Damage  to  goods — Loss  of  merchant- 
able character  —  Insurance  —  Profit  on  chartered 
freigJit — Warranted  free  from  ail  average — Conceal- 
ment of  material  fact, — ^The  plaintifEs,  who  were 
merchants,  chartered  a  ship,  the  freight  being  a 
lump  sum  of  £3,900,  upon  the  terms  that  all  freight 
earned  by  the  ship  should  be  for  the  plaint^k 
They  insmred  with  the  defendants,  who  were  under- 
writers, **  profit  on  charter  for  £2,000  •  .  . 
warranted  free  from  all  average."  The  ship  took  a 
cargo  on  board,  in  respect  of  which  the  Dills  of 
lading  freights  amounted  to  £4,690.  While  the 
ship  was  proceeding  to  the  port  of  discharge  she 
was  run  into  by  another  vessel  and  sunk.  The 
cargo  was  subsequently  got  up,  and  it  was  found 
that  one  part,  consisting  of  dates,  was  so  damaged 
as  to  be  unmerchantable  as  dates.  In  consequence, 
no  freight  was  earned  on  the  dates,  and  the  bills 
of  lading  freights  actually  received  by  the  plaintiffi 
came  to  less  Uian  the  chartered  freight. 

Held,  that  the  subject  matter  of  the  insuraiuse 
was  the  anticipated  profit  on  the  charter ;  that  there 
had  been  a  total  loss  of  the  profit ;  and  that  the 
plaintiffs  were  entitied  to  recover  from  the  defen- 
dants the  difference  between  £3,900,  the  chartered 
freight,  and  £4,690,  the  total  amount  of  the  bills  of 
lading  freights. 

At  the  time  the  insurance  was  effected  the  defen- 
dants were  not  told  whether  the  chartered  freight 
was  a  lump  freight  or  a  tonnage  freight. 

Held,  that  there  had  been  no  oonoealment  ol 
material  facts  by  the  plaintiffis,  for  the  defendants 
knew  that  there  was  a  charter-par^  in  the  usoal 
form,  and  the  plaintiffs  were  not  oound  to  give 
information  as  to  the  freight  unless  the  defendants 
asked  for  it,— Asfar  v.  BlundeU,  O.A.,  ISO. 

18.  General  average  —  Prior  particular  average 
damage — Constructive  total  loss — Amount  of  general 
average  contribution — Deduction  ofone^third  new  for 
old, — A  ship,  after  receiving  a  particular  avecage 
damage,  incurred  a  general  average  loss,  and  on 


Weekly  Reporter,  Oct.  3, 1896.] 
153  i^'A^. 


DIGEST. 


Solicitor, 


154 


arriyal  in  port  was  condemned  as  a  constmotiye 
total  loss,  and  sold. 

Held,  that,  in  order  to  ascertain  the  amount  to 
be  contributed  to  by  ship  and  cargo  in  general 
average,  the  value  of  the  ship  must  be  taken  just 
before  the  general  average  sacrifice  was  made;  that 
such  value  was  to  be  amved  at  by  deducting  the 
estimated  cost  of  repairing  the  particular  average 
damage  from  the  value  of  the  ship  before  that  dam- 
age ;  and  that  from  the  value  so  ascertained  the 
amount  realized  by  the  sale  of  the  ship  must  be 
deducted,  the  balance  being  the  amount  to  be  con- 
tributed to  in  general  average. 

Held  also,  that,  in  estimating  the  cost  of  repair- 
ing the  particular  average  damage  in  such  a  case, 
a  deduction  of  one- third  new  for  old  could  not  be 
made,— Htnderaon  v.  Shankland,  O.A.,  401. 

19.  Light  dues— Exemption — Order  in  Council  of 
16th  May,  1893.— The  mere  fact  that  the  master  of 
a  ship  lands  at  a  port  a  few  persons  whom  he  had 
previously  taken  on  board,  who  paid  no  passage 
money,  but  who  paid  a  sum  of  money  each  to  the 
master  for  food  provided  by  him,  does  not  deprive 
the  owner  of  the  ship  of  the  exemption  from  ught 
dues  which  he  would  bo  entitled  to  under  the 
Order  in  Council  of  the  16th  Mav,  1893,  when  the 
ship  touches  at  that  port  merely  for  the  purpose  of 
obtaining  bunker  coals.^^ay  v.  Trinity  House 
Corporation,  Q.B.D.,  188. 

20.  Salvage — Service  rendered  under  a  contract  for 
work  and  labour  with  third  parties. — The  plaint&s, 
with  the  knowledge  and  assent  of  her  owners, 
undertook  to  lift  a  sunken  vessel,  under  a  contract 
with  the  insurers,  who  advanced  to  the  plaintiffs 
before  the  work  commenced  40  per  cent,  of  the 
amount  for  which  the  vessel  was  insured.  The 
vessel  was  successfully  raised,  but  the  operation  of 
lifting  proved  more  costly  than  was  anticipated, 
and  some  of  the  underwriters  in  the  meantime 
became  insolvent.  In  an  action  of  salvage  brought 
by  the  plaintiffs  against  the  defendants  as  owners 
cf  the  vessel. 

Held,  that  the  contract  with  the  underwriters, 
which  was  not  dependent  on  success,  precluded  the 
plaintiffs  from  asserting  a  maritime  lien  on  the 
vessel,  and  claiming  salvage  remuneration  from  her 
owners. — Solway  trince.  The,  P.D.  &  AD.D. 

21.  Salvage — Tug — Scope  of  employment — Duty 
towards  tow, — A  tug,  which  had  been  engaged  to 
attend  a  vessel  into  harbour,  accompanied  her  to 
the  entrance,  when,  a  fog  coming  on  and  before 
the  tug  had  made  fast,  the  vessel  went  ashore  and 
was  in  a  position  of  danger.  The  tug  assisted  to 
get  her  off. 

Held,  that  such  service  was  outside  the  scope  of 
her  engagement,  and  that  she  was  entitled  to 
salvage. 

Semhle,  the  existence  of  such  an  engagement  has 
no  practical  effect  in  diminishing  the  amount  of 
the  award. —  Westhurn^  The,  P.D.  &  AD.D. 

22.  Wages — Master* s  lien — Claim  of  mortgagee  in 
possession — Priority, — While  a  master's  lien  for 
wages  against  his  ship  takes  precedence  of  an 
oriSnary  claim  by  mortgagees,  it  does  not  take 
priority  of  any  part  of  the  mortgage  debt,  the 
payment  of  which  the  master  has  personidly 
inuu'Ai^teed  to  the  mortgagees.— Bangor  Ccutle,  The, 

P.D.  &  AD.D. 

23.  Wreck — Obstruction  in  tidal  river — Removal  of 
tvreck — Liability  for  expenses  of  removal — Owner, 
Harbours,  Docks,  and  Piers  Clauses  Act,  1847  (10  & 
11  Vict,  c.  27)  s,  56^ Aire  and  Colder  Navigation 
Act,  1889  (52  &  53   Vict,  c.  32),  s.  47.— By  section 


47  of  the  Aire  and  Calder  Navigation  Act,  1889,  if 
any  vessel  shall  be  sunk  in  any  part  of  the  naviga- 
tion of  the  undertakers,  and  the  owner  shall  not 
forthwith  remove  the  same,  the  undertakers  may 
remove,  and  may  detain  and  sell  the  same  in  pay- 
ment of  their  expenses,  and  they  shall  pay  the 
overplus,  if  any,  to  the  owner ;  and  by  section  56 
of  the  Harbours,  Docks,  and  Piers  Clauses  Acts, 
1847,  "  the  harbour-master  may  remove  any  wreck 
or  other  obstruction  in  the  harbour,  and  the 
expenses  of  removing  any  such  wreck  shall  be 
repaid  by  the  owaer  of  the  same.*' 

Held,  that,  under  both  sections,  the  word 
"  owner"  means  the  person  who  was  the  owner  of 
the  vessel  at  the  time  when  the  expenses  of  removal 
were  incurred,  and  not  the  person  who  was  the 
owner  when  the  vessel  sank,  and  consequently  that 
where  the  owner  of  a  vessel,  which  had  stmk  in  a 
tidal  river,  had  completely  abandoned  all  owner- 
ship in  the  vessel  before  the  expenses  of  removal 
were  incurred,  he  was  not  liable  for  such  expenses. 
— Barraclough  v.  Broum,  Q.B.D. 

See  also  Admibaltt,  1-3, 7;  Oarrieb;  Contbaot, 
6;  Insubancb,  5-15;  Mastbb  and  SsBVAirr,  6; 
Praotics,  36;  Salb  of  Goods,  1. 

SHOPS.— See  Master  and  Servant,  5 ;  Sheriff,  1. 

SOLICITOB:— 

1.  Agreement  with  client  as  to  costs — Payment — 
Work  done  before  the  magistrates  and  quarter  sessions 
in  respect  of  a  criminal  charge — Jurisdiction  to  set 
asideSolicitors  and  Attorneys  Act,  1870  (33  <fc  34 
Vict,  c,  28),  ss,  4,  8,  10. — A  person,  the  subject  of  a 
charge  of  a  criminal  nature  pending  before  a  stipend- 
iary magistrate,  retained  a  solicitor  to  defend  him, 
and  paid  him  £25  down,  and  signed  a  document  by 
which  he  agreed  to  pav  for  costs  a  lump  sum  of  £75  in 
addition  to  the  £25  already  paid.  He  subsequently 
was  committed  for  trial  at  quarter  sessions,  and 
was  there  acquitted. 

Held,  that  although  the  above-mentioned  docu- 
ment was  not  signed  by  the  solicitor,  yet  that  it 
was  an  agreement  within  the  meaning  of  the 
Attorneys  and  Solicitors  Act,  1870. 

Held,  further,  that  the  High  Court  has  jurisdic- 
tion to  set  aside  such  an  agreement,  and  to  order 
delivery  of  a  bill  of  costs,  and  taxation. — Jones,  Be, 

CH.D.  STIRMNQ,  J.,  10. 

2.  Application  to  committee  of  Incorporated  Law 
Society — Allegations  against  solicitor — No  prim^  facie 
case  of  professional  misconduct — Jurisdiction  of  com- 
mittee—Discretion'-Solicitors  Act,  1888  (51  &  52 
Vict,  c,  65),  s,  13. — On  an  application  under  section 
13  of  the  Solicitors  Act,  1888,  to  the  committee  of 
the  Incorporated  Law  Society  appointed  under  the 
Act,  that  a  solicitor  might  be  required  to  answer 
allegations  of  professional  misconduct  contained  in 
an  f^davit,  the  committee  were  of  opinion  that  the 
affidavit  disclosed  no  primd  facie  case  of  profes- 
sional misconduct,  and  the  committee  declined  to 
proceed  further  with  the  hearing  of  the  complaint. 

Held,  that  an  application  for  a  mandamus  to  the 
committee  to  hear  and  determine  the  matters  com- 
plained of  failed  on  two  grounds— first,  that  the 
committee  had  a  discretionary  power  to  decline  to 
proceed  with  the  hearing  if  they  were  of  opinion 
that  the  applicant's  affidavit  disclosed  no  primd 
facie  case  of  professional  misconduct;  secondl;^, 
that  there  was  another  remedv  open  to  the  appU- 
oant  equally  convenient  and  beneficial — viz.,  an 
application  to  the  court. — Beg.  v.  Incorporated  Law 
Society,  Q.B.D. 

3.  Costs — Business  in  magistrates^  court  and  court 
of  quarter  Hssions— Agreement  as  to  co8ts-^wr\sdU> 
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tion  of  High  Court  to  set  aside — Attorneys  and  Soli^ 
dtora  Ad,  1870  (33  &  34  Vid.  c.  28),  ss,  4,  8,  10,  15, 
— A  document  signed  by  a  client  alone  relating  to 
the  payment  of  costs  may  be  *<  an  agreement  in 
writing"  within  section  4  of  the  Attorneys  and 
Solicitors  Act,  1870. 

Sudi  an  agreement  relating  to  business  done  by 
a  solicitor  in  a  police  court  or  in  a  court  of  quarter 
sessions  is  subject  to  taxation  in  the  usual  way, 
and  may  be  examined,  and,  if  necessary,  set  aside 
by  a  judge  of  the  High  Court. 

The  expressions  **  the  oourt "  or  "  a  judge  "  in 
the  Act  of  1870  are  inapplicable  to  a  poUce  magis- 
trate or  a  court  of  quarter  sessions,  and  are  only 
applicable  to  a  court  of  law  or  equity  having,  in 
the  ordinary  exercise  of  its  jurisdiction,  power  to 
set  aside  such  agreements. 

So  held,  affirming  Stirling,  J.,  ante,  p.  10. — 
Jones,  Re,  C.A.,  146. 

4.  Costs — Payment  of  costs  to  solicitor — Judgment 
reversed  on  appeal — Order  on  solictor  to  repay  the 
costs^^Jurisdidion, — ^Where  the  Court  of  Appeal 
idlowed  an  appeal  with  costs,  and  after  notice  that 
a  petition  of  appeal  to  the  House  of  Lords  had  been 
lodged,  the  solicitors  for  the  successful  party  obtained 
payment  of  the  costs  from  the  other  party  under 
threat  of  execution,  and  the  House  of  Lords  subse- 
quently reversed  the  order  of  the  Court  of  Appeal 
with  costs. 

Held,  that  the  solicitors  could  not  be  ordered  to 
refund  the  costs  so  received  by  them. 

Semhle,  that  the  Court  of  Appeal  had  no  juris- 
diction to  entertain  the  application. 

Fitzmaurice  v.  Jordan,  32  L.  E.  L:.  112,  41  W.  E. 
Dig.  189,  dissented  from. — Hood^Barrs  v.  Heriot 
(No.  2),  C.A.,  487. 

5.  Costs — Taxation — Agreement — Settled  account — 
Previous  payment — The  Solicitors  Ad,  1843  (6  cfc  7 
Vid,  c.  73).  s.  41 — The  Solicitors*  Remuneration  Act, 
1881  (44  d,  45  Vid.  c.  44),  s.  8.— Where  there  is  an 
agreement  as  to  costs  between  a  solicitor  and  his 
chent  the  oourt  can  refer  that  to  the  taxine  master 
to  ascertain  whether  it  is  fair  and  reasonable,  and 
if  not,  it  is  not  to  be  treated  as  binding  upon  the 
client. 

A  settled  account,  though  coupled  with  the 
retainer  of  agreed  costs,  is  not  payment  as  between 
solicitor  and  client  unless  a  proper  bill  is  delivered. 

Decision  of  Chitty,  J.,  ante,p,  404,  affirmed. 

Hitchcock  V.  Stretton,  40  W.  E.  555,  [1892]  2  Ch. 
343,  expkined ;  Re  Frape,  41  W.  E.  417,  [1893]  2 
Ch.  284,  distinguished.— Ba^Zis,  In  re,  O.A.,  533. 

6.  Costs  —  Taxation  —  Common  order  —  Moneys 
alleged  to  have  been  received  by  solicitor  for  dient-- 
Counsel's  fees — Set-^ff— General  accourd — Pradice, — 
The  clause  in  the  common  order  to  tax  a  solicitor's 
bill  of  costs,  which  provides  that  the  **  solicitor 
do  give  credit  for  all  sums  of  money  by  him 
received  of  or  on  account  of  "  the  client,  must  be 
read  as  including  and  as  confined  to  all  moneys 
which  tiie  solicitor  in  his  character  of  solicitor  or 
affent  of  the  client  has  received  of  or  on  account 
of,  or  is  legally  or  equitably  liable  to  pay  over  to 
such  client  ana  against  which  (if  sued  for  by  the 
client)  the  solicitor  could  set  off  his  costs  when 
taxed,  but  credit  need  not  be  g^ven  by  the  solicitor 
for  moneys  received  by  him  on  account  of  fees 
owing  to  the  client  as  counsel  in  respect  of  matters 
not  connected  with  the  bill  of  costs. — Le  Bmsieur, 
Re,  Terrell,  Ex  parte,  O.A. 

7.  Costs — Taxation — Common  order  for  taxation 
obtain^  on  beludf  of  a  dient  of  unsound  mind  not  so 
found-^Client  subsequently  found  lunatic — Discha/rge 
of  order-'Duty  of  solicitor  to  disclose  facts. — A  sum- 


mons in  lunacy  having  been  issued  against  A.  for 
the  appointment  of  a  receiver  and  manager  of  A.'8 
estate,  A.  instructed  B.,  a  solicitor,  to  act  for  her. 
B.,  on  behalf  of  A.,  obtained  ex  parte  against  C.  & 
Co.,  A.'s  former  solicitors,  an  order  for  the  delivery 
and  taxation  of  C.  &  Co.*s  bill  of  costs  against  A., 
but  did  not  disclose  the  pendency  of  the  summons 
in  lunacy.  A.  was  subsequently  found  a  lunatic. 
C.  &  Co.  applied  for  the  discharge  of  the  said 
order,  and  that  B.  should  pay  the  costs. 
Held,  that  the  order  must  be  discharged ;  but 
Held,  that  as  there  was  no  evidence  that  B.  at 
the  time  he  obtained  the  order  knew  that  A.  was 
of  unsound  mind,  and  as  he  acted  in  good  faith,  he 
ought  not  to  be  ordered  to  pay  the  costs. — Arm' 
strong.  Re,  CH.D.  STIBLINO,  J.,  281. 

8.  Costs — Taxation — Conduding  saU—Audioneer 
— Solicitors'  Remuneration  Ad,  1881. — ^A  solicitor 
who  pays  the  auctioneer's  fees  on  a  sale  by  auction 
may  be  entitled  to  the  scale  fee  for  conducting  the 
sale.  Where  the  auctioneer's  fees  are  paid  by  the 
purchaser,  the  solicitor  of  the  vendor  is  not  entitled 
to  a  scale  fee. 

The  conducting  fee  must  be  arrived  at  by  adding 
together  the  value  of  the  lots  sold  and  the  reserve 
price  of  the  unsold  lots,  and  not  by  mating  a  mini- 
mum charge  of  £5  in  respect  of  each  lot. — Choi' 
ditch  V.  Jones,  CH.D.  NORTH,  J.,  124. 

9.  Costs  —  Taxation  —  Remuneration  —  Debenture 
trust  deed — Mortgage  —  Scale  fee— Solicitors'  Re- 
muneration Ad.  1881  (44  &  45  Vict,  c  U)— General 
Order,  1882,  r.  2  (a)  (c) ;  ScheduU  I.,  PaH  /.—The 
costs  of  the  preparation  and  execution  of  a  deben- 
ture trust  deed,  which  was  intended  to  be  a  mort- 
gage security  for  moneys  advanced,  but  under 
which  no  debentures  were  in  fact  ever  issued, 
should  be  taxed  under  rule  2  (c)  of  the  Ceneral 
Order  made  in  pursuance  of  the  Solicitors' 
Eemuneration  Act,  1881. — Bircham,  Re,  c.a. 

10.  Costs — Taxation — RemunertUion — Long  lease 
not  at  rack  rent— Money  premium  as  well — Solidtors* 
Remuneration  Ad,  1881  —  OenercU  order — ScheduU 
/.,  Part  /.,  rr.  7,  S— Schedule  I.,  Part  IL,  r.  5.— 
Where  a  lon^  lease,  not  at  a  rack  rent,  is  granted 
in  consideration  of  a  money  payment  or  premium, 
the  lessor's  solicitor  is  entitled  to  be  paid  both  ih» 
scale  fee  payable  under  Schedule  I.,  Part  IL 
(2nd  scale),  in  respect  of  the  rent,  and  the  scale  fee 
payable  under  Schedule  I.,  Part  I.,  on  sales,  pur- 
chases, and  mortgages,  in  respect  of  the  money 
payment  or  premium. — Hellard,  Re,  CH.D.  kobth, 
J.,  475. 

11.  Costs— Taxation— Remuneration—Scale  fee — 
Grant  of  easement  —  Conveyance  —  Solicitors*  Re- 
muneration Ad,  18«1  (44  &  45  Vid.  c.  U)— General 
Order,  ScheduU  I.,  Part  I. — A  deed  creating  an 
easement  for  the  first  time  does  not  come  within 
the  s(Mde  of  charges  prescribed  by  Schedule  L, 
Part  I.,  of  the  (j^eral  Order  made  in  pursuance  of 
the  Solicitors*  Eemuneration  Act,  1881. 

In  re  Stewart,  37  W.  E.  484,  41  Ch.  D.  494,  foL- 
lowed. 

In  re  Eamshaw-Wall,  42  W.  E.  567,  [1894] 
3  Ch.  156,  distinguished. 

Decision  of  North,  J.,  ante,  p.  309,  affirmed. — 
Sanders*  settlement.  Re,  C.A.,  385. 

12.  CosU— Taxation — Several  bilU—One  barred 
by  the  Statute  of  Limitations — Common  order  to 
tax — Vendor  and  purchaser — Several  lots  purchased 
— One  or  more  bilh— Solicitors*  Remuneration  Ad, 
1881,  General  Order,  Sched.  I.,  Part  /.,  r.  8— The 
taxing  master  ought  to  tax  statate-bwred  costs. 
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and  leave  the  court  to  determine  whether  they 
owht  to  be  paid. 

Under  a  common  order  to  tax  obtained  on 
applioation  by  the  client,  the  dient  most  pay 
nmt  is  fonnd  due  on  taxation;  if  the  dient 
wi^ea  to  raise  the  Statute  of  Limitations,  he 
must  obtain  a  special  order. 

Where  several  lots  are  bought  for  small  sums, 
each  having  a  separate  title  and  separate  abstract, 
a  solicitor  is  entitled  to  the  minimum  scale  fee  in 
each  case. — MargetU  Be,  oh.d.  kbkbwioh,  J.,  462. 

13.  Coet8--Taaxaion  — Several  hilh^  Order  of 
course  to  tax  one  only, — A  solicitor  to  whom  a  balance 
of  £101  16s«  was  due  upon  seven  bills,  gave  up  the 
client's  documents  upon  payment  of  £50,  under- 
taking to  return  any  sum  found  due  from  him  upon 
taxation.  He  afterwards  wrote  accepting  the  £50 
in  full  discharge  of  all  claims.  No  answer  was 
given  to  this  letter,  but  a  common  order  of  course 
to  tax  one  only  of  the  bills  was  obtained  by  the 
client. 

Held,  that  the  order  of  course  was  right  under 
the  circumstances. — Ward  Be,  a  A.,  484. 

14.  Chi/t  to  Solicitor^ e  wife — No  independent  advice 
— PremmpUon  of  undue  influence. — In  the  case  of  an 
irrevocable  gift  by  a  client  to  a  solicitor,  or  to  the 
solicitor's  w&e,  made  without  independent  advice, 
it  is  an  irrebuttaUe  presumption  of  law  that  there 
was  undue  influence  on  the  part  of  the  solicitor. — 
Lilee  v.  Terry,  O.A.,  116. 

16.  Improper  use  of  eolicitor^B  name — Fund  in 
court — Order  for  payment  out  on  fraudulent  petition 
—  Dummy  petitioner  —  Partnership  —  Liahility  to 
refwid, — H.,  a  solicitor,  presented  a  fictitious 
petition,  and  thereby  obtamed  an  order  for  the 
payment  out  of  a  fund  in  court  to  a  person  whom 
he  identified  at  the  Paymaster-Gbnml's  office  as 
the  supposed  petitioner.  H.  had  made  use  of  the 
name  of  **  0.  &  Co.*'  (a  firm  of  solicitors  consisting 
of  G.  and  G.)  as  if  they  were  acting  as  solicitors  for 
the  supposed  petitioner,  and  had  briefed  counsel  in 
their  name,  and  had  done  all  this  vdthout  the 
knowledge  of  either  C.  or  G. 

On  the  10th  of  August  the  Paymaster-General's 
che<|ue  was  paid  into,  and  cleared  by,  a  bank  in 
which  H.  had  caused  an  account  to  be  opened  in 
the  name  of  the  supposed  petitioner.  On  the  .12th 
of  Auffust  a  large  ^trt  thereof  was  drawn  out  of 
the  said  bank  by  the  supposed  petitioner,  leaving, 
however,  a  sum  of  £2,000  still  imdrawn.  On  the 
same  day  C.  was  first  told  by  H.  that  he  had  used 
the  name  of  O.'s  firm  as  solicitors  in  formal 
proceedings  now  completed  and  that  there  was  a 
cheque  at  the  Paymaster's  office  for  the  costs  of 
C.'s  firm.  G.  thereupon  went  at  once  to  the  Pay- 
master's office,  obtamed  the  cheque,  and  paid  it 
into  the  account  of  his  firm. 

Subsequently  to  the  12th  of  August  part  of  the 
£2,000  remaining  in  the  bank  was  drawn  out  by 
the  supposed  petitioner,  and  although  G.  was  then 
aware  that  his  firm's  name  had  been  used  without 
authority  by  H.,  he  was  ignorant  of  the  fraud 
which  had  been  committed  by  H.  C.'s  partner, 
G.,  knew  absolutely  nothing  of  the  matter. 

The  Treasury  having  made  good  the  fund. 

Held,  (1)  that  it  was  the  duty  of  C,  as  an  officer 
of  the  court,  when,  on  the  12th  of  Aug^ust,  he  first 
knew  lliat  his  firm's  name  had  been  used  by  H. 
without  authority  in  proceedings  in  court,  to  have 
at  once  informed  the  judffe  of  that  fact,  and  if  he 
had  done  so  that  the  £2,000  then  in  the  bank 
would  have  been  saved;  (2)  that  C.  bv  accepting 
the  cheque  for  costs  and  placing  it  to  the  account 
of  his  mm  had  tiiereby  condoned  on  behalf  of  his 


firm  the  unauthorized  use  by  H.  of  the  firm's  name; 
and  fd)  that  G.,  C.'s  partner,  was  together  with  C. 
jointly  and  severaUy  liable  to  make  good  to  the 
Treasury  so  much  of  £2,000  as  was  drawn  out  after 
the  12th  of  August. 

Be  Dangar's  Trusts,  37  W.  B.  651,  41  Ch.  D.  178, 
approved. — Marsh  v.  Joseph,  OH.D.  kbeewich,  j., 
462. 

16.  Lien — Charging  order — Assignment  of  sum 
recovered— Notice— Solicitors  Act,  1860  (23  &  24  Vict. 
c.  127),  s.  28. — An  action  of  damage  by  collision 
was  compromised  on  the  terms  that  the  defendants, 
the  owners  of  the  steamship  Paris,  should  pay  to 
the  plaintiff  ^0  per  cent,  of  the  damages  sustamed 
by  the  plaintiffs  vessel,  each  party  to  bear  their 
own  costs  of  the  action,  and  the  amount  of  the 
damages  to  be  ascertained  by  an  arbitrator.  Prior 
to  the  commencement  of  the  action  the  defendants' 
solicitors  had  been  pressing  the  plaintiff  for  a 
settlement  of  claims  of  clients  of  theirs  against  him, 
and  for  their  own  costs  when  acting  for  him ;  and 
the  plaintiff,  after  the  compromise  of  the  action,  but 
before  the  arbitrator  made  his  award,  wrote  to  the 
defendants'  solicitors  that  he  agreed  to  their  settling 
the  amount  due  to  themselves  and  to  certain  named 
clients  of  theirs  '*  out  of  the  money  coming  in  from 
ParU  8.8." 

By  his  award  the  arbitrator  fixed  the  sum  due 
from  the  defendants  to  the  plaintiff,  whic^,  with 
the  agreed  costs  of  the  reference,  made  a  total  of 
£405  lis.  8d.,  and  the  defendants'  solicitors  for- 
warded to  the  plaintiff's  solicitors  a  cheque  for  a 
small  amoimt  as  being  the  balance  out  of  the  above 
total  sum  after  paying  the  named  clients  and 
themselves.  The  plaintiff's  solicitors  took  out  a 
summons  under  section  28  of  the  Solicitors  Act, 
1860,  for  a  charging  order.  It  was  admitted  that 
there  was  no  collusion,  and  it  was  agreed  that  the 
award  should  be  treated  as  a  decree. 

Held,  that  the  plaintiff's  solicitors  in  the  action 
were  entitled  to  an  order  charging  the  sum  re- 
covered with  the  plaintiff's  costs  to  be  taxed  as 
between  solicitor  and  client,  on  tiie  ground  that  the 
fund  recovered  by  the  exertions  of  the  plaintiffs 
solicitors  was  fixed,  though  not  worked  out,  at  the 
date  of  the  compromise,  and  that  the  subsequent 
assignment  of  the  fund  was  void  under  the  statute 
as  being  an  act  done  operating  to  defeat  the  right 
of  the  solicitors  to  a  lien  for  costs — of  which  right, 
by  reason  of  the  fund  bein^  a  sum  recovered  in  the 
action,  the  defendants'  sohcitors,  and  their  clients 
through  them,  were  affected  vrith  notice.— Paria, 
The,  P.D.  &  AD.D. 

17.  Misconduct — Application  to  Law  Society — 
Primft  facie  case — Jurisdiction  of  committee — Solid' 
tors  Act,  1888  (51  &  52  Vict,  c  66),  s.  13.— Where 
the  Committee  of  the  Incorporated  Law  Society, 
upon  an  application  under  section  13  of  the  Solici- 
tors Act,  1888,  alleging  professional  misconduct 
against  a  solicitor,  are  of  opiuion  that  the  affidavits 
disclose  no  prima  facie  case  of  misconduct,  they 
need  not  hear  any  further  evidence  or  take  any 
further  proceedings  in  the  matter,  or  make  any 
report. — Beg,  v.  Incorporated  Law  Society,  O.A., 
307. 

See  also  County  Coitbt,  5;  Divobob,  18; 
Pabtnbbship,  5;  Pbaotiob,  3,  21,  22a,  23,  42; 
Tbustbb,  5, 16 ;  Will,  4. 

SPECIFIC  PBRPORMANCB  :— 

1.  Parol  agreement '^Possession  prior  to  agree^ 
ment — Continuance  in  possession — Statute  of  Frauds 
(29  Car.  2,  c.  3),  ss.  1,  4. — Where  a  tenant  in  pos- 
session of  premises  continues  in  possession  after  a 
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verbal  agreement  for  a  lease  exceediDg  three  years, 
and  snch  possession  is  uneqoiyooally  referable  to 
the  verbal  agreement,  it  is  an  aot  of  part  perform- 
ance sufficient  to  take  it  out  of  the  Statute  of 
Frauds.— ifotiaon  v.  Heulandy  oh.d.  kbkewioh,  j., 
684. 

2.  Vendor  and  purchaser — Defaulting  defendant^ 
Motion  for  judgment — dmveyance  to  be  executed  as 
an  escrow  and  handed  over  to  defendant  on  payment  of 
purchase  money  to  plaintiff— Order  for  payment  to 
plaintiff, — In  a  vendor's  action  for  specific  per- 
formance, the  purchaser,  the  defendant,  not  having 
complied  with  the  decree,  was  ordered  to  pay  the 
purchase  money  into  oourt  within  a  limited  time. 
The  defendant  not  having  complied  with  this  order 
the  plaintiff  then  applied  for  an  order  for  the  pay- 
ment of  the  amount  to  the  plaintiff,  so  that  if 
default  were  made  a  writ  of  ^.  fa.  might  issue. 

The  court  made  an  order  for  a  conveyance  to  be 
executed  as  an  escrow  by  the  plaintiff,  to  be 
delivered  on  payment  of  the  purchase  money ;  and 
for  payment  to  the  plaintiff  by  the  defendant  at  a 
time  and  place  to  be  fixed  by  the  judge  after  the 
execution  of  the  conveyance.  The  conveyance 
having  been  accordingly  executed  as  an  escrow,  the 
defendant  was  ordered  to  pay  the  purchase  money 
with  interest,  to  the  plaintiff,  within  one  month 
from  the  date  of  the  order. 

Robinson  v.  OaUand,  37  W.  B.  396,  followed.— 
Jessop  V.  Smyth t  m.b.  (Ir.). 

See  also   Contbaot,    7;    Vendok  and   Pub- 

OHASBB,  4,  9. 

STAMP  ACTS.— See  Inland  Ebvknub,  22-28. 

STOCK  EXCHANGE.— See  CoPYBiaHT,  2 ;  Gaming, 
3,  4 ;  Tblbqbafh. 

TAPESTEY.— See  Bxboutoe,  1. 

TASMANIA,  LAW  of  :— 

Practice — Special  leave  to  appeal — Tasmanian  Act^ 
No,  10  of  1858,  ss.  5,  8.— By  Tasmanian  Act  No.  10 
of  1858,  s.  5,  disputes  concerning  lands  yet  un- 
granted  by  the  Crown  are  referred  to  the  Supreme 
Court,  whose  decision  is  to  be  final ;  and  by  s.  8  the 
court  is  directed  to  be  guided  by  equity  and  good 
conscience  only,  and  by  the  best  evidence  procur- 
able, even  if  not  required  or  admissible  in  ordinary 
cases,  and  not  to  be  bound  by  strict  rules  of  law  or 
equity  or  by  any  legal  forms. 

Held,  that  the  Crown*s  prerogative  to  grant 
special  leave  to  appeal  is  inapplicable  to  a  decision 
so  authorized. 

Thiberge  v.  Laudry^  2  App.  Caa.  102,  followed. — 
Moses  V.  Parker t  P.O. 

TBLBGBAPH  :— 

Licensee — Tape  instrument — Stock  exchange — Con-' 
tract— Injunction— Telegraph  Act,  1863  (c.  112),  ss. 
2,  3,  41 ;  1868  (c.  110),  s.  2 ;  1869  (c.  73),  ss.  4, 
5. — The  defendants,  who  were  licensees  of  the  Post- 
master-G^eral  under  section  5  of  the  Telegraph 
Act,  1869,  supplied  by  means  of  tape  recording 
instruments,  members  of  the  Stock  Exchange  with 
the  current  prices  each  day  quoted  on  the  Stock 
Exchange,  which  prices  were  obtained  by  the  per- 
mission of  the  Stock  Exchange.  The  defendants 
contracted  with  the  plaintiff,  who  was  not  a  mem- 
ber of  the  Stock  Exchange,  to  supply  him  with 
similar  information  by  means  of  a  tape  recording 
instrument. 

The  Stock  Exchange,  having  required  the  defen- 
dants to  cease  to  supply  outside  brokers  with  the 
information  collected    in     the     Stock   Exchange 


building,  the  defendants  disconnected  the  plaintiffi 
tape  recording  instrument. 

Held,  ih&t  there  was  no  duty  imposed  on  the 
defendants  under  the  licence  they  held  from  the 
Postmaster-General  to  supply  the  plaintiff  with  the 
information  required. 

Held  also,  that  as  the  contract  entered  into  by 
the  defendants  with  the  plaintiff  was  not  expressed 
to  be  made  subject  to  the  rules  of  the  Stock  Ex- 
change, the  plaintiff  was  entitled  to  damages  but 
not  to  an  injunction,  the  contract  being  for  per- 
sonal service  in  reference  to  a  chattel. — Cochrane  v. 
Exchange  Telegraph  Co.,  CH.D.  OHITTY,  J". 
See  also  C&dcinal  Law,  8. 

TENANT  IN  COMMON  :- 

Sale  by  mortgagee — Improvements. — On  a  sale  by  a 
paramount  mortgagee  one -half  the  expenditure  in 
improvements  made  by  a  person  who  was  tenant  in 
common  in  fee  of  one  moiety  and  tenant  for  life  of 
the  other  moiety  was  allowed  out  of  the  proceeds 
of  sale,  but  it  was  provided  that  the  sum  so  allowed 
should  not  exceed  one-half  the  amount  actually 
expended.— (7ooA;*«  Mortgage,  Re,  Lawledge  v.  TyndaU, 

OH.D.  NOBTH,  J.,  646. 

THEATBE  :— 

Public  entertainment — Licence  to  perform  stage 
plays — Licence  granted  conditionaUy  on  undertaking 
not  to  apply  for  excise  licence — Discretion  of  licensing 
committee— Theatres  Act,  1843  (6  <fe  7  Vict,  c.68).— 
On  an  application  for  a  theatre  licence  the  licensing 
committee  granted  it  on  condition  that  the  ^pH- 
cant  did  not  apply  for  an  excise  licence,  they  bemg 
of  opinion  that  there  were  sufficient  puUio-houses 
in  tiie  immediate  neighbourhood. 

Held,  that  the  licensing  committee  had  properly 
exercised  their  discretion,  and  that  they  were  justi- 
fied in  taking  into  consideration  the  fact  that  an 
excise  licence  might  be  applied  for,  and,  in  view  of 
the  facts  of  the  case,  in  imposing  a  condition  on 
the  granting  of  the  theatre  Ucence. — Reg.  v.  Forlr- 
shire  West  Riding  County  Council,  Q.B.D.,  650. 

TBADE-MABK:— 

1.  RegistixUion — Descriptive  Uford — Fancy  word 
—BovHl— Patents  Act,  1883  (c  57),  s.  64  (1).— The 
fact  that  a  portion  of  the  word  "  Bovril "  has  some 
connection  with  ''ox'*  does  not,  the  whole  word 
being  meaningless,  make  the  work  so  descriptive  as 
to  prevent  its  being  registered  as  a  '*  fancy  word,*' 
even  though  it  is  appUed  to  extracts  of  meat. — 
Bovril  Trade-Mark,  Re,  C.A. 

2.  Registration—^'^  Fancy  word  not  in  common  use  *' 
—  **  Shakespeare  "  cigars  —  Patents,  Designs,  and 
Trade-Marks  Act,  1883  (46  &  47  Vid.  c  57),  «.  64, 
sub-section  1  (c). — ^The  word  << Shakespeare"  as 
applied  to  cigars  is  not  a  fancy  word  not  in  common 
use  within  the  meaning  of  section  64,  sub-sectaon  1 
(c),  of  the  Patents,  Designs,  and  Trade-Marks  Act, 
1883.— ^an^  and  Jame^  Trade-Mark  {Shahespeare 
case)  OH.D.  OHITTY,  J.,  32. 

3.  Registration  —  Name  —  Fictitioui  charader  — 
**  Trilby  **  in  ordinary  type — Patents,  Designs,  €md 
Trade-Marks  Acts,  1883-1888  (46  &  47  Vid.  e  57),  t. 
64  (1)  (a),  (b),  (d),  (e).— The  names  of  imaginary 
persons  are  "  words  **  within  clause  (e)  of  sectioo 
64  of  the  Patents,  &c..  Acts,  1883-1888,  and  not 
names  of  *< individuals"  within  clause  (a).  They 
may,  therefore,  be  registered,  though  not  "printed, 
impressed,  or  woven  in  a  particular  or  distinctive 
maimer." 

So  held  by  Lindley  and  A.  L.  Smith,  L.  JJ. ;  Kay, 
L.J.,  dissenting. 

Decision  of  North,  J.,  ante,  p.  269, 
Holt  V.  Saunders  {Trilby  case),  a  A..  369. 
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4.  Begistraiion — Restridicms  upon — "  Bepresenta- 
tioM  of  the  Royal  Crown  " — Inatrudions  issued  by 
Comptroller  to  persons  wishing  to  register  trade^ 
marks. — There  is  no  positive  rule  binding  upon  the 
court  or  the  Board  of  Trade  prohibiting  the  regis- 
tration of  a  trade-mark  containing  the  representa- 
tion of  a  oro^nm.  The  instraotions  issued  by  the 
ComptroUer-General  of  Trade-Marks  to  applicants 
for  registration,  containing  a  regulation  that 
**  representations  of  the  Boyal  Crown  "  will  not  be 
registered  as  trade-marks  or  as  prominent  parts  of 
trade-marks  unless  the  marks  have  been  usea  before 
the  Idth  of  August,  1875,  do  not  prohibit  every 
form  of  crown,  but  only  representations  of  the 
crown  as  it  appears  on  the  Boyal  Arms,  namely,  a 
oirdet  surmounted  by  two  arches. 

Whether  these  instructions  are  binding  upon  the 
court  or  not,  the  practice  in  the  ^mde-Mark 
Office,  which  has  been  based  upon  them  since  1875, 
ouffht  not  now  to  be  depart^  from.^Zbni^  and 
Ebhardfs  Application,  Be,  OH.D.  STiBLlNa,  J. 

5.  Begistraiion — **  Words  ^*  —  Burmtse  words — 
Disclaimer — Bisk  of  deception —  Undertaking  that 
trade-mark  shall  be  used  only  on  goods  exported  to 
particular  country — Patents,  Designs,  and  Trade' 
Marks  AcU,  1883  and  1888  (46  &  47  Vict,  c.  57  ;  51 
&  52  Vict.  c.  50). — Burmese  words  expressed  in 
Oriental  characters  are  "  words  "  within  the  mean- 
ing of  section  10  (e)  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  1888.  Begard  must  therefore  be 
had,  in  deciding  whether  a  trade-mark  containing 
such  words  sha^  be  r^^tered,  to  the  meaning  of 
such  words ;  and  accordingly,  on  the  principle  of 
the  Bed  Star  case,  42  W.  B.  420,  [1894]  2  Ch.  26, 
when  there  are  already  on  the  register  trade-marks 
containing  a  representation  of  a  golden  fan,  a  trade- 
mark in^uding  the  Burmese  words  for  *'The 
Gk>lden  Fan  Brand  "  will  not  (at  any  rate  without 
a  disclaimer  of  the  exclusive  right  to  use  those 
words,  as  to  the  effect  of  which,  qucere)  be  allowed 
to  be  registered.  The  consent  of  the  owners  of  the 
trade-marks  resembling  that  for  which  registration 
is  sought  is  not  a  sufficient  ground  for  allowing 
BDoh  registration,  for  the  court  has  also  to  protect 
the  pnflic  from  being  deceived. 

In  such  a  case  the  court  has  no  lurisdiction  to 
allow  registration  upon  an  undertaking  that  the 
trade-mark  shall  be  used  only  upon  g^oods  exported 
to  a  particular  country,  even  if  in  that  country 
there  is  no  risk  of  deception. — DewhursVs  Applica^ 
Hon,  Be,  O.A.,  672. 

TBADE  NAME  :■- 

1.  Accwrate  cmd  true  description  of  goods— Bight  to 
use  same  name — Name  calculated  to  mislead.^The 
respondents  sold  their  goods  under  a  name  which 
was  an  accurate  and  true  description  of  them,  but 
the  name  used  was  that  by  which  the  goods  of 
another  manufacturer  had  been  known  to  the  trade, 
and  the  result  of  doing  this  was  to  cause  purchasers 
to  believe  that  they  were  buying  the  goods  of  the 
appellants. 

Held,  ihskt  the  respondents  could  be  restrained 
from  so  selling  their  goods,  and  an  injunction  was 
accordingly  granted. 

Decision  of  the  Court  of  Appeal  (43  W.  B.  294, 
|1895]  1  a  B.  286)  reversed.  — /2e<Wauwy  v. 
JBanhavi,  H.L.,  638. 

2.  Injunction — "  Yorkshire  Belish  " — Probability 
of  deception — Passing  off* — Where  a  man  has  long 
been  the  sole  maker  of  a  particular  kind  of  article 
which  he  has  always  called  by  some  name  by  which 
his  goods  are  known  and  usually  called  by  ordinary 
buyers,  if  it  is  impossible  for  a  rival  manufacturer 
profitably  to  use  uie  old  name  and  at  the  same  Ume 


so  to  distinguish  the  two  classes  of  goods  as  to  pre- 
vent the  goods  of  the  rival  manufacturer  from  being 
mistaken  for  those  of  the  original  manufacturer, 
the  latter  will  be  entitled  to  protection,  and  it  is 
not  necessar}'  for  him  to  prove  fraudulent  conduct 
on  the  part  of  the  rival  manufacturer. 

The  plaintiff  had  for  a  number  of  years  sold  a 
sauce  under  the  name  of  **  Yorkshire  Belish,'* 
though  his  trade-mark  consisting  of  those  words 
had  been  expunged  from  the  register.  The  defen- 
dants began  sellmgr,  under  the  name  of  *'  Yorkshire 
Belish,"  a  sauce  of  their  own  manufacture  which, 
though  not  identical  with  the  plaintifTs  sauce,  was 
very  similar  to  it.  There  were  considerable  differ- 
ences between  the  labels  on  the  plaintiff's  and 
defendants'  bottles,  but  the  evidence  showed  that 
in  spite  of  these  differences  the  defendants*  sauce 
could  be  and  was  easily  mistaken  by  ordinary  pur- 
.   chasers  for  the  plaintiff's. 

Held,  affirming  the  decision  of  Stirling,  J.,  that 
the  plaintiff  was  entitled  to  an  injunction  restrain- 
ing the  defendants  from  seUine  their  sauce  without 
better  distinguishing  it  from  the  plaintiff's  sauce.— 
Powell  T,  Birmingham  Vinegar  Brewery  Co,,  O.A., 
688. 

TBADE  UNION:— 

Strike — Picketing — Inducing  persons  not  to  contract 
with  plaintiff— Intent  to  injure — Malice — **  Watching 
or  Besetting  "  —  Interlocutory  injunction  —  Trade 
Union  Act,  1871  (c.  31)  — Conspiracy  and  Protection 
of  Property  Act,  1875  (c.  86),  ss.  3,  7.— The  defen- 
oants,  a  trade  union,  ordered  a  strike  a^inst  the 
plaintiff,  a  m-uiufacturer,  and  also  against  S.,  a 
person  who  made  goods  for  the  plaintiff  only ;  and 
their  pickets  had  watched  and  oeset  the  works  of 
the  plaintiff  and  S.  for  the  purpose  of  compelling 
workpeople  to  abstain  from  working  for  the  plain- 
tiff. 

Held,  that  this  kind  of  picketing  and  the  strike 
against  S.  for  the  indirect  purpose  of  injuring  the 
plaintiff  were  illegal  acts,  and  an  interlocutory 
m junction  was  granted  to  restrain  the  trade  union 
and  its  agents  from  watching  or  besetting  the 
plaintiffs'  works  for  the  purpose  of  persuading  or 
otherwise  preventing  persons  from  working  for 
him,  or  for  any  other  purpose  than  in  order  merely 
to  obtain  or  communicate  information.  A  similar 
injunction  was  granted  in  ren>ect  of  the  premises 
belong^g  to  S. — Lyons  v.  Witkins,  o.A. 

TBAMWAY:— 

1.  Bye-law — Befusal  to  pay  the  fare  in  d^avU  of 
producing  ticket, — A  bye-law  made  by  a  tramways 
company  provided  as  follows :  "  Each  passenger 
shall  show  his  ticket  (if  any),  when  required  so  to 
do,  to  the  conductor  or  any  auly  authorized  servant 
of  the  company,  and  shall  also,  when  required  so  to 
do,  either  deliver  up  his  ticket  or  pay  the  fare 
legally  demandable  for  the  distance  tiravelled  over 
by  such  passenger " ;  another  bye-law  imposed  a 
penalty  for  breach  of  any  of  the  bye-laws.  A 
passenger,  who  had  akeady  pud  his  fare,  was 
unable  to  produce  his  ticket,  having  inadvertentiy 
torn  it  up,  and  refused  to  pay  the  fare  a  second 
time.  He  was  summoned  under  the  penalty  bye- 
law. 

Held,  that  the  magistrate  was  bound  to  convict 
him. — Hanks  v.  Bridgman,  Q.B.D.,  285. 

2.  Bye-law — Validity  of— Passenger  refusing  to 
show  his  ticket— Tramways  Act,  1870  (33  &  34  Vict. 
c.  78),  s,  46. — ^A  bye-law  of  a  tramway  company, 
made  in  pursuance  of  the  powers  conferred  by 
section  46  of  the  Tramways  Act,  1870,  provided 
that  "  Each  passenger  shall  show  his  ticket  (if  any) 
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when  required  to  do  bo,  to  the  oonductor  or  any 
duly  authorized  servant  of  the  company  " ;  and  a 
penalty  was  attached  to  a  breach  of  the  bye-law. 

Held,  that  the  bye-law  was  a  reasonable  bye- 
law  **  for  regulating  the  travelling  in  or  upon  "  a 
tramcar,  and  was  viQid,  and  that  a  passenffer  who 
had  duly  paid  his  fare  and  received  a  ticket,  but 
who  had  refused  to  show  the  same  to  an  inspector 
of  the  company,  ought  to  have  been  convicted 
under  the  bye-law  for  refusing  to  show  his  tidcet. 
— Lowe  V.  Volp,  Q.B.D.,  442. 

3.  Enforcing  penaUiea  against  tramways  company 
—  Distress — Summary  Jurisdiction  Act,  1879,  8.  43 — 
Debentures — Receiver  and  manager — Tramways  Act, 
Act,  1870  (33  &  34  Vict.  c.  78),  m.  28,  66.— There  is 
nothing  against  public  |>olioy  in  allowing  penalties 
imposed  for  the  protection  and  the  safety  of  the 
public  to  be  enforced  by  distress  and  sale  of  the 
goods  and  chattels  of  a  tramway  company. — Pegge  v. 
Neath  Tramways  Co.,  OH.D.  nobth,  j.,  72. 

TBESPASS.— 6ee  Damages,  4. 

TEOVBE.— See  Contkact,  6;  Dbtinub. 

TEUSTBE  :— 

1.  Account— Breach  of  trust— Trustee  Ad,  1888  (c. 
59),  s,  8. — The  plaintiff,  an  annuitant,  claimed  an 
account  of  the  rents  and  profits  of  the  real  estate 
of  testatrix  received  by  the  defendant  as  trustee, 
and  an  account  of  what  was  due  from  Uie  defen- 
dant. 

Held,  that  in  taking  the  account  the  chief  clerk 
should  not  aUow  any  claim  for  moneys  proved  to 
have  been  parted  with  by  defendant  more  than  six 
vears  before  the  issue  of  the  writ;  such  claims 
beiog  barred  bv  the  Trustee  Act,  1888. — How  v. 
Wintertoti  {Earl],  OH.D.  kskbwioh,  j. 

2.  Breach  of  trust — Apoointment  not  executed  by 
'  joint  appointors — Trust  funds  invested  in  assign- 
ment of  appointed  charge — Defect  in  title — Solicitor 
employed  by  trustees — Non-liability  of  trustees. — 
The  trustees  of  a  marriage  settlement  invested  part 
of  the  trust  funds  on  an  assignment  of  an  ap- 
pointed share  of  another  fund.    The  appointment 

Eurported  to  be  made  in  exerdse  of  a  joint  power, 
ut  the  deed  of  appointment  had  not  in  fact  been 
executed  by  one  of  the  joint  appointors.  The 
trustees  haa  employed  a  competent  solicitor  to  act 
for  them  in  preparing  the  assignment,  and  to 
transact  the  legal  business  in  connection  with  it. 

Held,  that  the  trustees  were  not  liable  to  make 
good  any  loss  arising  by  reason  of  the  invalidity 
of  the  appointment. — Bochfort  v.  Seaton,  Y.o.  (Ir.). 

3.  Breach  of  trust— Fraud  of  agent — Liability  of 
principal — StcUute  of  Limitations  ^21  Jac  1,  c.  16) — 
**  Party  or  privy  to  "  fraud — Trwis  property  still  re- 
tained by  trustees-Trustee  Act,  1888  (61  di  52  VicL  c. 
59),  s.  8. — ^The  respondents,  who  were  first  mort- 
gagees of  property,  and  unaware  that  there  was  a 
second  mortgage,  sold  under  their  power  of  sale  in 
1878.  S.,  the  mortgagor's  solicitor,  acted  for  them, 
and  received  the  purchase-money,  part  of  which 
he  paid  to  the  respondents  in  payment  of  what  was 
due  to  them,  the  balance  he  retained  for  lus  own 
purposes.  The  appellant  was  second  mortgagee, 
and  S.  concealed  ms  fraud  by  continuing  to  send 
him  the  interest  as  heretofore.  In  1892  8.  became 
bankrupt,  and  the  true  state  of  things  becoming 
known  to  the  appellant  he  brought  the  present 
action  against  the  respondents  for  an  account  and 
payment  of  what  was  due  on  the  second  mort- 


leld,  that  the  right  of  action  arose  in  1878 ;  that 
S.  could   not   be  considered  as  the  respondents' 


agent  for  the  purposes  of  this  fraud ;  that  ike  con- 
c^dment  was  entirely  and  exclusively  the  action 
of  S. ;  that  the  balance  of  the  purohase-money 
could  not  be  considered  as  **  still  retained  *'  by  the 
respondents ;  consequently  section  8  of  the  Trustee 
Act,  1888,  applied,  and  the  respondents  were  under 
no  UabUily. 

Decision  of  the  Court  of  Appeal  (42  W.  B.  274, 
[1894]  1  Oh.  599)  affirmed.— rAome  v.  Heard,  H.L., 
155. 

4.  Breach  of  trust —Investment —  Unauthorized 
investment — Liahility — Trustte  Act  (1893)  Amend" 
mentAct,  1894  (57  Vict.  c.  10).— Section  4  of  the 
Trustee  Act  (1893)  Amendment  Act,  1894,  is  not 
retrospective  so  as  to  relieve  trustees  from  an 
obligation  (e.g.,  a  breach  of  trust  in  retaining 
investments  not  authorized  by  law  or  by  the  instni- 
ment  creating  the  trust)  existing  at  the  date  of  the 
passing  of  the  Act.--  Chapman,  Be,  Ooek$  v*  Ohap^ 
man,  CH.D.  kekbwigh,  j.,  311. 

5.  Breach  of  trust — Solicitor —  Trustee  de  toa 
tort — Constructive  Trustee — Trust  funds  passing 
through  solicitor* s  firm — Liability  of  partner. — It  is 
not  within  the  scope  of  the  implied  authority  of  a 
partner  in  a  solicitor's  business  to  oonstitate  him- 
self a  constructive  trustee  so  as  to  bind  his  partner 
(who  is  not  aware  of  the  dealings  by  which  the 
constructive  trust  is  established)  and  make  him 
also  liable  as  a  constructive  trustee. 

B.,  a  partner  in  a  firm  of  solicitors,  acting  as 
well  for  die  de  facto  trustees  as  for  the  proposed 
new  trustees  of  a  marriage  settlement,  before  ih» 
appointment  of  the  new  trustees,  invested  the  trust 
funds  on  mortgages  which  resulted  in  a  loss  to  the 
trust  estate.  In  an  action  brought  to  make  the 
solicitor  and  his  partner  liable  to  refund  to  the  trust 
estate  losses  which  had  occurred  in  consequence  of 
improper  investments, 

field  ^reversing  the  decision  of  North,  J.,  [1895] 
2  Ch.  69),  that  on  the  evidence  the  solioitor  had 
acted  throughout  merely  as  the  solicitor  of  the 
trustees,  ana  that  neither  he  nor  his  partner  could 
be  held  liable  as  a  constructive  trustee. — Mara  ▼• 
Browne,  O.A.,  330. 

6.  Breach  of  trust — Trustee  beneficiary — Indemnitjf 
-—Bight  to  contribution  from  co-trustee, — If  one  of 
two  trustees  who  have  lleen  guilty  of  a  breach  of 
trust  is  also  a  beneficiary,  he  is  liable  to  make  good 
out  of  his  share  and  to  the  extent  of  it  the  whole  of 
the  loss  that  has  accrued  to  the  trust  fund,  and  can 
claim  no  contribution  from  his  co-trustee  when  the 
breach  of  trust  was  committed  for  his  benefit. — 
ChiUingworthv.  Chambers,  O.A.,  388. 

7.  Company  undertaking  the  business  of  trustee — 
Bemuneration — Increased  remuneration — Credit  of 
company.— YHiea  a  company  which  makes  it  its 
busmess  to  undertake  trusts  demands,  in  view  of 
increased  responsibilities,  increased  remnneration, 
such  a  demand,  especially  if  not  persisted  in,  is  not 
such  a  breach  of  trust  as  to  justify  its  removal  from 
the  position  of  trustee. 

Abo,  the  mere  fact  of  the  credit  of  such  company 
being  impaired  will  not  justify  its  removal  if  it  can- 
not be  shown  that  the  interest  of  the  cestui  que  trust 
has  suffered  or  is  likely  to  suffer  thereby. — AseOs 
Bealization  Co.  v.  Trwtees  Insurance  Corporatum^ 
OH.D.  ROMEB,  J.,  126. 

8.  Co-trustee — Contribution — Employment  of  out- 
side broker — Negligence — Statute  of  LimiUUtcme — 
Trustee  Act,  1888  ^51  &  52  Viet.  c.  59),  «.  8,  eub- 
section  1  (a)  (b). — ^The  employment  by  a  trustee  of 
an  outside  broker  is  not  m  itself  a  d^Mtftore  from 
his  dufy  as  a  trustee.     The  right  to  oontribatiaii 
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between  co-tnutees  is  governed  by  the  same  prin- 
ciples as  regulate  the  right  to  contribution  between 
oo-snteties.  The  principle  laid  down  as  regards 
co-sureties  in  Wcdmerahawen  v.  Oidlick^  [1893J  2 
Gh.  514,  accordingly  applies  to  the  case  of  a  trustee 
suing  a  oo- trustee  for  contribution  in  respect  of  a 
liabmiy  incurred  from  loss  occasioned  to  the  trust 
estate  b^  their  joint  default ;  and  the  Statute  of 
limitations  does  not  begin  to  run  as  between  the 
co-trustees  until  the  claim  of  the  cestui  qtie  trust  is 
established  against  the  trustee  claiming  contri- 
bution.— Robinson  v.  Harkin,  OH.D.  8TIBLIKG,  J., 
702. 

9.  Disclaimer — Partial  disclaimer — Vendor  and 
purchaser — Will — Trust  for  sale. — A  person  resident 
abroad,  who  has  been  nominated  as  trustee,  cannot 
refuse  to  act  as  trustee  for  any  part  of  the  trust 
property  situate  without  the  bounds  of  the  country 
where  he  is  resident,  and  at  the  same  time  inter- 
meddle in  the  trusts  of  that  part  of  the  trust  pro- 
perty situate  in  that  countiy.  A  document  con- 
taining such  a  refusal  is  a  partial  disclaimer  only 
of  the  office  of  trustee,  and  is  nugatory.  The  dis- 
claimer, in  order  to  be  valid,  must  be  of  the  whole 
of  the  trusts. — Lord  and  FuUerton*s  Contract^  Re^ 
O.A.,  195. 

10.  Discretion  of  trustees — Maintenance — Accumu^ 
tions — Order, — A  trustee  who  has,  under  the  instru- 
ment of  trust,  a  discretionary  power  of  accumulating 
and  investing  as  capital  any  portion  of  income 
unapplied  for  maintenance,  does  not  exercise  his 
discretion  if  he  obeys  an  order  of  the  court  to 
accumulate  the  whole  of  the  income  of  the  fund 
until  further  order. 

Whether  a  trustee  who  has  exercised  his  discre- 
tion in  accumulating  income  as  capital  can  after- 
wards apply  the  capitalized  accumulations  for 
maintenance,  quoere, —  Wise,  Re^  Jackson  v.  Parrott, 
OH.D.  NOBTH,  J.,  310. 

11.  Infant — Infant  tenant  in  tail  in  possession — 
Vesting  order— Form  of  order— Trustee  Act,  1893  (56 
&  57  Vict.  c.  53),  ss,  31,  32,  50.— The  effect  of  an 
order  under  the  Trustee  Act,  1893,  appointing  a 
person  to  convey  the  estate  of  an  infant  tenant  in 
tail  in  possession  for  all  such  estate  as  the  infant 
could  if  of  full  age  convey,  is  to  bar  the  estate  tail 
and  the  remainders  over;  and  no  reference  is 
needed  to  a  disentailing  deed  or  the  Fines  and 
Becoveries  Act  (as  set  out  in  Seton  on  Judgments, 
5th  ed.,  vol.  2,  p.  1067,  Form  No.  21).— Montagu, 
Re,  Faber  v.  Montagu,  OH.D.  KBKBWICH,  J.,  583. 

12.  Investment — Discretion — Commission  or  bonus 
paid  to  trustee — Liability  to  make  good  loss. — ^A 
testator  gave  the  residue  of  his  estate  to  trustees  to 
invest  in  or  upon  such  stocks,  funds,  and  securities 
as  they  **  shall  think  fit."  The  trustees  invested 
£3,000,  part  of  the  trust  estate,  upon  debentures  at 
par  of  the  New  Travellers*  Club,  one  of  the  trustees 
receiving,  without  the  knowledge  of  his  co-trustee, 
a  bonus  or  commission  of  £300  on  the  transaction. 
The  co-trustee  assented  to  the  investment,  thinking 
it  would  benefit  the  trust  estate.  As  a  matter  of 
fact  the  debentures  were  not,  and  never  had  been, 
of  par  value,  and  at  the  time  the  action  was  brought 
were  of  little  or  no  market  value. 

Held,  (l)that  **m  they  shall  think  fit"  meant 
«as  they  shaU  honestly  think  fit";  (2)  that  the 
commission  or  bonus  of  £300  received  by  one  of  the 
trustees  was  a  bribe,  and  therefore  that  that  trustee 
did  not  **  honestly  think  fit,"  and  that  consequently 
he  was  liable  to  make  good  the  loss  occasioned  to 
the  trust  estate  by  the  investment  of  the  £3,000 ; 
(3)  that  the  co-trustee  (on  the  facts)  acted  bond  fide, 


and  therefore  did  "  honestly  "  think  fit,  and  that 
consequently  his  estate  was  not  liable  to  make  good 
the  loss ;  (4)  that  the  £300  commission  was  received 
by  the  trustee  as  agent  of  the  trust  estate,  and 
consequently  must  be  paid  by  him  thereto. — 
Smith,  Re,  Smith  v.  Thompson,  OH.D.  KEKBWIOH,  J., 
270. 

13.  Investment — Power  to  invest  in  the  trustees* 
names — Securities  to  bearer — Power  to  postpone  conver^ 
sion — Discretion — Majority. — E.,  by  will,  gave  his 
residuary  estate  to  trustees  upon  trust  to  convert 
and  to  invest  in  their  or  his  names  upon  the  public 
stocks,  funds,  or  securities  of  Gh*eat  Britain  or  of 
any  foreign  or  colonial  Government,  and  he  gave 
them  power  to  postpone  for  such  time  as  should 
seem  expedient  the  sale,  conversion,  or  getting  in 
of  any  part  of  the  trust  estate.  The  testator's 
estate  consisted  chiefly  of  foreign  stocks  and  bonds, 
some  of  which  were  payable  to  bearer.  The 
trustees  retained  these  securities  for  some  years, 
then  one  trustee  wished  to  realize ;  the  other  three 
thought  it  best  to  further  postpone  the  sale. 

Held,  on  a  summons  taken  out  by  the  trustee 
who  wished  to  realize,  that  under  the  power  to 
invest  in  their  names  the  trustees  had  not  power  to 
purchase  foreign  Government  bonds  payable  to 
bearer ;  that  they  had  power  to  postpone  the  sale 
of  such  bonds  possessed  by  the  testator  at  his 
death,  but  that  this  power  to  postpone  could  only 
be  exercised  bv  the  trustees  unanimously,  and  if 
one  trustee  objected  the  bond  or  other  unautho- 
rized securities  must  be  converted. — Roth,  Re,  Gold- 
berger  v.  Roth,  CH.D.  NORTH,  J. 

14.  Mortgage  by  cestui  que  trust — Power  to  first 
mortgagee  to  give  receipt  for  payment  of  the  fund-^ 
Puisne  incumbrancers — Whether  first  mortgagee  can 
compel  trustees  of  fund  to  pay  whole  fund  m/yrt' 
gaged  to  him. — Where  the  cestui  que  trust  of  a  fund 
in  the  hands  of  trustees  assigned  the  trust  premises 
by  way  of  first  mortgage  with  power  to  tne  mort- 
gagee to  demand  payment  of,  and  give  receipts  for, 
the  same ;  and  afterwards  executed  further  mort- 
gi^es  of  the  trust  premises  : 

Held,  following  the  settled  practice  applicable 
to  the  case  of  a  fund  in  court,  that  the  trustees  of 
the  fund,  having  notice  of  puisne  incumbrancers, 
could  not  be  compelled  by  the  first  mortgagee  to 
pay  over  to  him  the  whole  fund,  but  only  what 
was  due  to  him  on  his  security. — Bell,  Re,  Jeffery  v. 
Sayles,  C.A.,  99. 

15.  New  trustee — Appointment — Person  nominated 
for  that  purpose— Trustee  Act,  1893  (56  &  57  Vict.  c. 
53),  s.  10. — Where  under  a  trust  instrument  a  named 
person  has  power  to  appoint  new  trustees  in  certain 
events,  on  tne  happening  of  an  event  not  specified 
in  the  instrument,  but  specified  in  the  Trustee  Act, 
1893,  the  power  of  appomtment  is  not  exercisable 
by  the  named  person. —  Wheeler  and  Dr.  Rochow*s 
Trusts,  Re,  OH.D.  kbkewich,  j.,  270. 

16.  New  trustee — Appointment  —  Trustee  resident 
**  abroad  " — Solicitor  for  the  Pmant  for  life — Settled 
Land  Acts,  1882,  1890.— The  tenant  for  life  under  a 
will  was  empowered  to  appoint  a  new  trustee  of  the 
will  in  the  place  of  any  trustee  thereof  who  should, 
inter  alia,  be  **  abroad."  In  1893  P.,  a  trustee  of 
the  will,  went  to  live  at  Lisieux,  in  Normandy,  a 
place  within  sixteen  hours'  rail  of  London.  He 
continued  to  attend  meetings  of  the  trustees,  with 
rare  exceptions ;  and  declared  his  intention  of  re- 
turmng  to  reside  in  England  in  1898.  In  1895  the 
tenant  for  life,  in  exercise  of  her  power,  appointed 
her  solicitor  a  new  trustee  of  the  will  in  the  place 
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of  P.,  on  the  ground  that  P.  was  << abroad"  within 
the  meaning  of  that  power. 

On  a  summons  tiUcen  out  by  the  trastees  to  test 
the  validity  of  the  new  appointment, 

Held,  that  P.  was  '<  abroad  "  withm  the  meaning 
of  the  power,  and  that  the  tenant  for  life  was  oon- 
sequently  entitled  to  appoint  a  new  trustee  in  his 
plaoe. 

Held,  also,  that  though  the  court  woidd  not 
itself  appoint  or  confirm  the  appointment  of  the 
tenimt  for  life's  solicitor  as  a  trustee  of  a  settlement, 
yet  it  would  not  interfere  with  such  an  appointment 
when  made  by  the  tenant  for  life  in  good  faith. — 
Stanford  {Earl  of)  Be,  Payne  v.  Stanford,  CH.D. 
STiBLiira,  J.,  249. 

17.  New  trustee— Decrease  in  number  of  trustees — 
Vesting  order— Jurisdiction— Trustee  Act,  1893,  ss. 
26,  35.— Where  one  of  four  trustees  of  a  settlement 
has  been  adjudicated  a  bankrupt  and  absconded, 
the  court  has  jurisdiction  to  make  an  order  vesting 
the  estate  in  the  other  three  trustees,  although  the 
number  of  trustees  be  thereby  diminished. — Lee*s 
Settlement  Trusts,  Be,  oh.d.  chitty,  j.,  680. 

18.  Settlement— Breach  of  trust  — Satis/action— 
Advancement, — By  a  marriage  settlement  certoin 
sums  of  stock,  the  property  of  the  wife,  were 
▼ested  in  trustees  upon  trust  for  the  wife  for  life  for 
her  separate  use,  and  after  her  death  for  the 
husband  for  life,  and  after  the  death  of  Uie  survivor 
(in  default  of  appointment)  for  the  children  of  the 
marriage  in  equiEtl  shares.  There  was  issue  of  the 
marriage  two  sons  only,  each  of  whom  attained  his 
majority  and  married.  The  father  obtained  sole 
control  of  the  trust  funds,  and  appropriated  them 
to  his  own  use,  but  at  the  same  time  made 
handsome  settlements  on  the  two  sons  upon  their 
ren>ective  marriages,  and  also  various  other  gifts 
and  advances  to  them  out  of  his  own  property. 
The  marriage  settlement  of  one  of  the  sons  induded 
a  sum  of  stock  which  was  an  investment  of  part  of 
the  proceeds  of  the  misappropriated  trust  funds. 
The  various  gifts  and  advances  to  the  sons  did  not, 
in  respect  either  of  quantity  of  interest  or  amount, 
correspond  with  the  shares  to  which  they  became 
entitled  in  the  trust  funds.  The  mother  and  sons 
allpredeceased  the  father,  who  subsequently  died. 

Held,  that  the  facts  and  correspondence  robutted 
.  any  presumption  that  the  father  made  the  settle- 
ments and  advances  in  satisfaction  of  any  part  of 
the  trust  funds,  and  that  his  estate  was  liable  to 
make  good  to  tiie  ropresentatives  of  the  two  sons 
their  shares  in  the  trust  funds  misappropriated  by 
him  without  accounting  for  the  properties  settled 
upon,  or  given  or  advanced  to,  the  sons  by  the 
father,  including  the  sum  of  stock  comprised  m  the 
son*s  marriage  settlement,  which  was  an  investment 
of  part  of  the  proceeds  of  the  misappropriated  trust 
funds. 

Decision  of  North,  J.  {ante,  p.  203)  on  this  point 
reversed. 

Held  by  North,  J.  {ante,  p.  203),  thero  is  no 
resulting  trust  in  favour  of  a  father  of  land 
purohased  by  him  in  his  son's  name,  to  qualify  the 
son  to  act  as  a  justice  of  the  peace,  because  bene- 
ficial occupation  is  necessary  for  such  qualification. 
— CrichtonT*  Crichton,  O.A. 

19.  Vesting  order — Be/usal  by  trustee  to  transfer 
stock  for  twenty-eigfU  days, — A  petition  founded  on 
the  refusal  for  twenty-eight  days  to  transfer  stock 
under  section  3d  (2)  {d)  of  the  Trustee  Act,  1893, 
must  not  be  presented  or  served  beforo  the  expira- 
tion of  the  twentjr-eigbt  days.  On  petition  for  such 
an  order  there  is  jurisdiction  to  order  the  trustee  to 
pay  the  costs.— iinox's  Trusts  Be,  CA. 


See  also  Admovistbation,  7 ;  Appobtiohicint  ; 
Bahkbuptoy,  31;  Marbtwd  Woman,  9;  Pbaohci, 
37,  38 ;  SxTTLED  Labtd,  4 ;  Sbttlbment,  1 ; 
Ybhdob  and  Pubohaseb,  12,  Ip ;  Will,  23,  24, 27. 

YBNDOB  and  PUBOH  ASBB  :— 

1.  Bankruptcy — Deed  of  assignment  for  benefit  of 
creditors — Conveyance  by  trustee  under  deed  of  assign' 
ment — Concurrence  of  trustee  in  bankruptcy — 13  .tUi, 
c.  5. — A  trader  unable  to  pay  his  debts  executed  a 
deed  wheroby  he  conveyed  and  assigned  to  a  trustee 
for  his  creditors  all  his  estate  and  &ects,  including 
his  freehold  dwelling-house  and  shop  where  he 
carried  on  his  business,  upon  trust  to  permit  him  to 
carry  on  his  business  for  the  purpose  of  paying  off 
his  debts  by  certain  instalments  which  he  thoeby 
covenanted  to  pay ;  and  upon  default  in  the  pay- 
ment of  such  instalments  the  trustee  was  empowered 
to  enter  into  possession  of  the  whole  of  the  property 
and  sell  the  same,  and  pay  the  creditors  rateaUy 
out  <^  the  proceeds ;  and  the  trader  thereby  ap- 
pointed the  trustee  his  attorney  for  exeoatmg 
every  document  necessary  or  expedient  for  carmiu^ 
into  effect  the  trusts  and  provisions  of  the  deed, 
which  was  registered  under  the  Deeds  of  Arrsnge- 
ment  Act,  1877.  Five  months  after  the  date  of  the 
deed  the  trader  made  default  in  payment  of  the 
instalments,  and  the  trustee  entered  into  possessioa 
of  the  property  comprised  therein,  ana  a  month 
after  such  entry  into  possession  by  the  trustee  the 
trader  was  adjudged  bankrupt. 

Two  months  after  the  trader's  bankruptcy  the 
trustee  under  the  deed  sold  the  trader's  house  sod 
shop  by  auction,  and  the  purohaser  required  the 
concurrence  of  tiie  trustee  in  bankruptcy  in  the 
conveyance  of  the  property  to  him  by  the  trustee 
under  the  deed.  It  was  admitted  that  all  the 
creditors  of  the  trader  did  not  assent  to  the  deed. 

Held,  that,  although  the  deed  was  not  void  under 
the  statute  of  the  13  Eliz.  c.  5,  as  thero  was  nothing 
to  show  that  the  trader  theroby  intended  to  defeat, 
hinder,  or  delay  his  creditors,  yet  the  purohaser  wm 
right  in  his  contention  that  the  concurrenoe  of  the 
trustee  in  bankruptcy  in  the  conveyance  to  him  was 
necessary  to  confer  a  good  title  to  the  propertn^,  ai 
otherwise  he  would  be  liable  to  legal  prooeemngs 
at  the  instance  of  such  trustee. — PoppUton  and 
Jones*  Contract,  Be,  OH.D.  NOBTH,  J. 

2.  Building  estate — Building  scheme — Bestrietim 
covenants — Bight  to  enforce  cnvenanis — Acguiesoewtfi 
in  breach — Change  in  character  of  property,'^k 
person  who,  by  virtue  of  a  building  scheme,  has  a 
right  to  enforce  a  covenant  prohibiting  the  carrying 
on  of  a  trade  or  business  upon  certain  land  may 
lose  that  right  by  acquiescing  m  systematic  breaches 
of  the  covenant,  or  by  a  totu  change  in  the 
character  of  the  buildinip^  estate.  But  the  fact  that 
on  a  part  of  the  buildmg  estate  remote  from  the 
plaintiff's  property  businesses  have  been  carried  on 
in  breach  of  the  covenant  is  not,  unless  it  apoean 
that  the  plaintiff  knew  of  what  was  being  done, 
proof  of  acquiescence  by  him ;  and  a  change  in  tiie 
character  of  the  property  must,  to  deprive  the 
plaintiff  of  his  ri^ht,  be  so  complete  as  to  make  the 
object  for  which  the  covenant  was  imposed 
impossible  of  attainment. 

Held,  upon  the  facts  of  the  particular  case,  that 
the  plaintiff  had  not  lost  his  right. 

Duke  of  Bedford  v.  Trustees  of  the  British  MusesM, 
2  My.  &  K,  552  ;  Sayers  v.  CoUyer,  33  W.  B.  91, 
28  Cb.  D.  103 ;  and  German  v.  Chapman,  26  W.  B. 
149,  7  Oh.  D.  271,  considered.— Znt^A^  v.  Simmoads, 
O.A.,  580. 

3.  Condition — Expenses  of  obtaining  documents  of 
title  not  in  vendor* s  possession — Liability  of  purchaser 
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wJiere  no  special  condition—Conveyancing  Act,  1881 
(44  &  46  Vict,  c  41),  a.  3,  auh-section  6.— A 
porohaser  of  land  or  leaseholds  under  a  contract 
which  contains  no  special  conditioii  as  to  the 
expenses  of  procuring  documents  of  title  or 
inzormation  not  in  the  vendor's  possession  is  liable, 
under  section  3,  sub-section  6,  of  the  Conyeyancing 
Act,  1881,  to  pay  the  expenses  of  procuring  or 
ascertaining  the  whereabouts  of  a  document^^ch 
is  the  root  of  the  title  abstracted. 

In  re  Johnson  and  Tustin,  33  W.  E.  737,  30  Ch. 
D.  42,  and  Moody  to  Yates,  33  W.  jB.  k785,  30  Ch. 
D.  344,  distinguished.— fif<uar*ami  Seadon* a  Contract, 
Be,  C.A.,  610. 

4.  Condition  restricting  obfectiona  to  tiUe— Specific 
performance— Bad  holding  title— Depoait—Bight  to 
return  o/.—The  plaintiff  offered  for  sale  by  auction 
«  leasehold  house  which  was  purchased  by  the 
defendant.  One  of  the  conditions  of  sale  provided 
that  the  purchaser  should  ma^e  no  objection  or 
requisition  as  to  the  title  between  the  date  of  an 
under-lease  and  the  date  of  an  assignment  of  that 
under-lease,  but  should  assume  that  the  assignment 
Tested  in  the  assignee  a  good  title  for  the  residue  of 
the  term. 

The  defendant  discovered  that,  owing  to  a  breach 
of  trust  and  the  fraudulent  concealment  of  a  will 
during  the  period  covered  by  the  condition,  the  title 
ofiiered  by  u&e  plaintiff  was  positively  bad  even  as 
a  holdinff  title.    He  therefore  refused  to  complete. 

The  plaintiff  brought  an  action  for  specific  per- 
iormanoe,  and  the  defendant  countcnr-claimed  ror  a 
return  of  the  deposit  which  he  had  paid. 

Held,  that  the  plaintiff  was  not  entitled  to  specific 
performance;  and  that  the  defendant  was  not 
entitled  to  a  return  of  the  deposit.— iScott  v.  Alvarez 
(No.  2),  C.A. 

5.  Gavelkind— Enfeoffment  by  infant— Insufficient 
conaideration.-yniere  a  vendor's  title  to  gavelkind 
lands  is  derived  from  a  conveyance  and  enfeoffment 
of  the  said  lands  respectively  made  by  adults  and 
mfants,  and  where  the  said  transaction  shows  on 
the  face  of  it  that  the  infants  did  not  receive  a  pro- 
per proportion  of  the  purchase  money  paid  in 
respect  thereof,  a  purchaser  from  the  vendor  cannot 
be  compelled  to  accept  such  title.— Jlfcw^o/^  and 
Ooldfinch*a  Contract,  Be,  oh.d.  STmLiNG,  j. 

6.  Leaae— Agreement  for  adU  of  leaae—Under-leaae 
— Mtadeacription.—TJnaer&oontnKit  of  sale  a  vendor 
agreed  to  sell  two  messuages  described  as  held  by 
an  indenture  of  lease  dated  the  1st  of  August,  1872, 
for  the  unexpired  residue  of  the  term  of  eighty 
years  computed  from  the  15th  of  March,  1866. 
The  title  was  to  commence  with  the  lease ;  and  the 
purchaser  was  to  be  deemed  to  buy  with  full  notice 
thereof.  The  lease  contained  covenants  referring 
to  the  lessor  and  his  superior  landlord.  The  lease 
was  in  fact  an  underlease. 

^  Held,  that,  as  the  purchaser  could  not  be  con- 
sidered to  have  had  notice  that  the  property  she 
was  intending  to  purchase  was  in  fact  held  by  an 
under-lease,  Uie  representation  that  it  was  held  by 
a  lease  was  a  fatal  misdescription,  and  that  a  good 
title  had  not    therefore   been  shown. — Broom  v. 

Fhillipa,  OH.D.  KEKEWIOH,  J. 

7.  Leaaeholda — Sale  by  administrator  durante 
minore  estate— Pou;er  of  sale. — An  administrator 
durante  minore  cetate  has  for  the  time  all  the  powers 
of  an  ordinary  administrator,  including  a  power  to 
sell  the  estate  if  it  is  neoessuy  in  due  course  of 
administration,  although  not  necessary  for  the 
payment  of  debts.— rAomp«on  and  McWiUiam'a 
Contract,  o.A.  (Ir.). 


8.  Leaaeholda — SaU  by  auction — Oneroua  covenanis 
— Non^diadoaure  by  vendor — Conatructive  notice. — 
A.,  at  a  sale  by  auction  in  the  City  of  London, 
bought  from  B.  certain  leasehold  property.  The 
lease  contained  onerous  covenants  of  which  no 
mention  was  made  in  the  particulars  and  conditions, 
nor  did  the  particulars  or  conditions  state  that  the 
lease  was  open  for  inspection.  A.  had  no  actual 
Imowledge  of  the  contents  of  the  lease.  B.  alleged 
that  A.  had  had  a  fair  opportunity  of  obtaining 
such  knowledge,  the  lease  oeing  in  fact  open  to 
inspection  before  the  sale  at  the  offices  of  B.^b  soli- 
tors  in  accordance  with  the  usual  custom,  and  being 
also  brought  by  B.'s  solicitor  to  the  sale  for  inspec- 
tion. A.,  however,  was  ignorant  alike  of  these 
facts  and  of  the  custom. 

On  a  summons  by  A.  under  the  Vendor  and  Pur- 
chaser Act,  1874, 

Held,  that  A.  was  entitled  to  have  the  contract 
rescinded.— FTAfYe  and  Smith* a  Contract,  Be,  OH.D. 
8TIRLINO,  J.,  424. 

9.  Memorandum  in  writing — Condition  of  the 
eaaence  of  the  contract — Bight  of  vendor  to  waive  con^ 
dition — Specific  performance, — By  a  memorandum, 
signed  by  the  plaintiff  and  the  defendant,  it  was 
provided  that  the  former  should  sell  to  the  latter  a 
leasehold  house  "  subject  to  the  preparation  by  my 
(the  plaintiff's)  solicitor  of  a  formal  contract."  The 
plaintiff  having  brought  an  action  for  specific  per- 
formance upon  the  memorandum, 

Held,  that  this  stipulation  was  a  condition  pre- 
cedent to  a  concluded  agreement  between  the 
parties ;  that  it  could  not  be  waived  by  the  plain- 
tiff, as  being  for  his  exclusive  advantage;  and 
therefore  that  the  action  must  fail. — Lloyd  v. 
Nowell,  OH.D.  KEKEWIOH,  J.,  43. 

10.  Miarepreaentation — Laches — Beaciaaion. — ^When 
a  purchaser  discovers  that  a  representation  made  to 
him  hj  a  vendor  is  untrue,  if  the  vendor  suggests 
that,  if  time  be  given  him,  the  representation  may 
be  cured,  and  the  purchaser  put  in  as  good  a  posi- 
tion as  if  the  representation  had  been  true,  the 
purchaser,  by  giving  the  vendor  time,  does  not  lose 
his  right  to  rely  on  the  misrepresentation  and  de- 
termine the  contract  if,  at  the  end  of  the  time,  the 
vendor  fails  to  make  good  his  suggestion. — Tibhatta 
V.  Boulter,  OH.D.  bombb,  j. 

11.  Settled  l<thd — Tenant  for  life — Improvement 
rent'Charge — Beleaae  of  part  of  land  charged— Conaent 
of  incurnbrancera — Imjtrovement  of  Land  Act,  1864 
(27  &  28  Vict.  c.  114).  aa.  68,  ed—Settled  Land  Act, 
1882  (46  &  46  Vict.  c.  38),  as.  5,  30.— The  tenant  for 
life  of  an  estate  which  was  subject  to  an  improve- 
ment rent-charge  created  under  the  Improvement 
of  Land  Act,  1864,  agreed  to  sell  a  portion  of  the 
settled  estate  free  from  the  rent-charge.  The 
tenant  for  life  proposed,  with  the  consent  of  the 
owners  of  the  rent-charge,  to  exonerate  the  land 
sold  from  the  rent-charge  by  virtue  of  section  5  of 
the  Settled  Land  Act,  1882;  but  the  purchasers 
took  the  objection  that  under  section  68  of  the 
Improvement  of  Land  Act,  1864,  the  consent  of  the 
Board  of  Agriculture  (who  now  represented  the 
commissioners  referred  to  in  the  Act)  uiust  be 
obtained. 

Held,  that  the  consent  of  the  Board  of  Agri- 
culture was  not  necessary,  and  that  a  good  title 
had  been  shown. — Strafford  {Earl)  and  Maplea* 
Contract,  Be,  O.A.,  259. 

12.  Truatee — Married  woman — Married  Women*s 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  aa.  1,  18, 24. 
— Land  was  conveyed  by  deed  in  1885  to  three 
trustees,  one  of  whom  was  a  female.    In  1889  the 
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, ,  female  fmstee  mamed.    In  1896  the  three  tnutees 
contraoted  to  sell  the  property. 

Held,  that  the  oonoorrence  of  the  husband  of  the 
female  trustee  was  necessary.  —  Harkne$$  and 
All8opp*8  Contract,  Be,  CH.D.  NOETH,  J.,  683. 

13.  Will — Charge  of  legacies  on  residtte — Power  of 
sale  to  trustees — Concurrence  of  residua^  devisees 
absolutely  entitled, — ^A  testator  by  his  will,  after 
directing  payment  of  his  debts,  funeral  and  testa- 
mentary expenses,  and  after  making  various 
pecuniary  and  specific  bequests,  devised  and 
bequeathed  the  residue  of  his  real  and  personal 
estate  to  trustees  upon  certain  trusts  as  to  spedfio 
parts,  and  the  residue  thereof  he  devisea  and 
bequeathed  to  certain  persons  equally,  share  and 
share  alike ;  and  the  testator  further  declared  that 
the  trustees  should  have  power  to  sell  the  whole  or 
any  part  of  his  real  estate  at  such  times  and  in 
such  manner  as  they  should  deem  expedient,  and 
should  hold  the  proceeds  upon  the  Ixusts  of  the 
will.  The  testator's  personal  estate  was  insufficient 
to  pay  the  debts  and  expenses  and  provide  for  the 
legacies. 

Held,  that  the  trustees  could  under  the  power 
of  sale  make  a  valid  assurance  of  freehold  property 
comprised  in  the  testator's  residue  to  a  purchaser 
without  the  concurrence  of  the  residuary  devisees. 
— Dyson  and  Fowke^s  Contraxi,  Re,  CH.D.  kskewigh, 
J. 

See  also  Mobtoagb,  5.  10;  Pabtnebship,  4; 
School  ;  Specific  Pebfobmancb,  2. 

YICAB.— See    Chtjbch    Building   Acts  ;    Lxims 
Glatjsbs  Acts,  3. 

VOLUNTARY  ASSOCIATION:— 

Member — Retirement — Acceptance, — ^The  members 
of  a  voluntary  trade  protection  society  became  such 
by  election,  and  paid  an  annual  subscription,  in 
return  for  which  they  were  entitled  to  legal 
assistance  for  the  purposes  of  their  trade  and  to 
some  other  benefits.  By  the  rules  the  members 
incurred  no  obligation  beyond  the  payment  of  their 
subscriptions.  The  rules  contained  no  provision  as 
to  the  retirement  or  expulsion  of  members. 

Held,  that  a  member  was  entitled  to  retire  at  any 
time  without  any  consent  of  the  other  members ; 
that  on  the  receipt  by  the  society  of  a  letter  from  a 
member  stating  his  wish  to  retire,  he  at  once  ceased 
to  be  a  member,  without  the  necessity  of  the 
acceptance  by  the  society  of  his  resignation ;  that  he 
could  not  before  acceptance  withdraw  his  resigna- 
tion; and  that  he  could  not  become  a  member 
again  without  re-election. — Finch  v.  Oake,  c.a. 

VOLUNTEER  C0BP8  :— 

Power  to  make  rules — Failure  of  volunteer  to  become 
efficient — Loss  of  capitatioti  grant — Rule  ultra  vires — 
Volunteer  Act,  1863  (26  &  27  Vict.  c.  65),  «.  24.—By 
section  24  of  the  Volunteer  Act,  1863,  **  The  officers 
and  volunteers  belonging  to  a  volunteer  corps  may 
from  time  to  time  make  rules  for  the  management 
of  the  property,  finances,  and  civil  afiBedrs  of  the 
corps." 

A  volunteer  corps  made  {inter  alia)  the  following 
rule:  ^'Any  .  .  .  member ^of  the  corps  who 
shall  fail  to  make  himself  efficient  and  to  earn  the 
Ch>vemment  capitation  grant  .  •  .  shall  pay 
to  the  funds  of  uie  corps  a  sum  equal  to  the  amount 
of  Government  capitation  grant  which  he  has  in 
consequence  failed  to  eam.'^ 

Held,  that  there  was  no  power  under  the  section 
to  make  such  a  rule,  and  that  it  was  therefore  ultra 
vires, — Beg,  v.  Leuns  and  Moss,  Q.B.D. 

WARBANTY.— See  Sale  of  Goods,  4. 


WATEB  :— 

1.  Metropolis — Constant  supply  of  water — Failure 
of  water  company  to  give — Right  of  private  individual, 
being  aggrieved,  to  sue  for  penalties — Metropolis  Water 
Act,  1871  (34  &  35  Vict.  c.  113),  ss.  7.  16,  44,  45— 
Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17), 
s.  43. — When  a  water  company  which  oomes  within 
the  operation  of  the  Metropolis  Water  Act,  1871, 
fails  to  give  a  constant  supply  of  water  within 
section  7  of  the  Act,  a  private  individual  who  may 
be  aggrieved  in  consequence  of  such  non-supply 
cannot  sue  for  the  penalties  imposed  by  section  16 
of  the  Act.  For  such  penalties  for  failure  to  pre 
a  constant  supply  to  districts  the  metropolitan 
authority  alone  can  sue,  and  if  a  private  individual 
be  aggrieved  his  remedy  is  not  under  the  Act  of 
1871,  but  under  section  43  of  the  Waterworks 
Clauses  Act,  1847,  under  which  section  it  is  a 
condition  precedent  of  his  right  to  sue  that  he  shall 
have  paid  or  tendered  the  water  rate  in  advance. — 
Kyffin  V.  East  London  Waterworks  Co.,  Q.B.D.,  446. 

2.  Watercourse — Water  percolating  underground-^ 
Malicious  intention — Bradford  Waierworks  Act  (17  & 
18  Vict,  c.  coKciv,),  s.  49. — ^The  legal  right  of  a  land- 
owner to  divert  or  take  water  which  percolates 
underground  in  undefined  channels  into  adjoining 
land  is  not  affected  by  his  motive  for  doing  so. 

The  Bradford  Waterworks  Act,  1854  (17  &  18 
Vict.  c.  cxxiv.),  s.  49,  held  to  preserve  these  rights 
of  the  respondent. 

Decision  of  the  Court  of  Appeal,  43  W.  B.  189, 
[1895]  1  Ch.  145,  affirmed.— j^rod/ord  {Mayor  of) 
V.  Pickles,  H.L.,  190. 

WEIGHTS  and  MEASUBES.— See  Local  Gk)yEBN- 
MENT,  3. 

WTLL:— 

1.  Absolute  gift  —  Condition  stibsequent  —  Repug- 
nancy,—K  testator  gave  all  his  proper^,  real  and 
personal,  to  trustees  for  division  among  his  ohildrm, 
their  shares  to  be  paid  when  they  respectively 
attained  twenty-eight.  The  will  further  contained 
a  clause  cutting  down  the  children's  shares  to 
£1,000  each  in  the  case  of  sons,  and  to  £500  in  the 
case  of  daughters,  if  any  of  them  should  embraoe  a 
religious  life. 

Held,  following  Saunders  v.  Vautier,  Cr.  and  Ph. 
240,  that  tiiere  was  an  absolute  gift  to  the  children 
vesting  on  the  testator's  death,  and  the  provision  as 
to  payment  at  twenty-eight  was  nugatory;  and 
that  the  clause  as  to  embracing  a  religious  life  was 
a  condition  repugnant  to  the  former  ^ft,  and  must 
be  disregarded.— r^omjMon,  Re,  Griffith  v.  Thomp- 
son, CH.D.  CHITTY,  J.,  582. 

2.  Absolute  gift — Legacies  out  of  proceeds  of  sale — 
Repugnancy, — ^T.   E.,   by  his  wiQ,    appointed    the 

glaintiff,  M.  A.  K,,  his  sole  executrix,  and  gave 
er  all  his  tea  plantations  in  Assam  and  all  other 
his  property,  and  continued :  **  On  any  sale  by  the 
said  M.  A.  K.  of  the  said  tea  plantations  I  will  and 
direct  her  to  pay  my  brother,  J.  E.,  the  sum  of 
£1,000  out  of  the  pro<>deds  of  such  sale.  Also  the 
further  sum  of  £500  out  of  the  proceeds  of  suoh  sale 
to  I.  B.,"  who  was  the  testator's  sister. 

Held,  that  no  obligation  was  imposed  on  the 
plaintiff  to  sell  the  plantations,  and  that  the 
direction  to  pav  the  sums  of  £1,000  and  £500  wis 
repugnant  and  Yoid.— Elliot,  Re,  Kelly  v.  Elliot, 
CH.D.  CHITTY,  J.,  632. 

3.  Advances-^  Hotchpot  —  Interest  chargeable  <m 
advances  as  from  period  of  distribution  only. — ^Tbe 
testator  gave  to  lus  sons  in  succession  an  option, 
exercisable  after  twenty- one,  to    succeed  to  his 


VaeUr  Bvattar,  Oak  lOt  UM,] 
173  WiB. 


DIGEST. 


wia. 


in 


buamess,  the  son  electing  to  snooeed  to  be  debited 
with  the  value  thereof;  and  gave  his  reddnary 
estate  to  trustees  upon  trusts  for  conversion.  The 
testator  empowered  his  trustees  until  the  period  of 
distribution  to  api>ly  income  of  the  residuary  trust 
estate  for  the  maintenance,  &c.,  of  his  children, 
and  directed  the  surplus  income  to  be  accumulated 
for  a  term  of  years ;  and  upon  tiie  determination  of 
such  term  he  directed  his  trustees  to  stand  possessed 
of  the  trust  estate  for  his  children  then  living  and 
the  issue  per  «(frpea  of  deceased  childroa.  He  also 
em^wered  his  trustees  to  advance  his  sons  out  of 
oajatal,  any  sums  so  advanced  to  be  taken  in  part 
satisfaction  of  each  son's  share. 

Held,  that  no  interest  was  chargeable  until  after 
the  period  of  distribution  (1)  in  respect  of  the  value 
of  the  business  against  the  son  who  succeeded  to 
it;  nor  (2)  in  respect  of  advances  made  out  of 
capital  to  another  son  (Bigby,  L.J.,  dissenting  on 
the  second  point). — Dalmeyer^  Be,  O.A.,  376. 

4.  Annuity  charged  on  income  of  reMue — ProviHon 
for  annuity — Payment  of  residue  to  residuary  legatees 
— B^usal  of  annuitant  to  consent — Costs  improperly 
incurred — Liahility  of  solicitor — Ord.  65,  r.  11. — 
Where  an  annuity  is  charged  upon  a  residuary 
estate  with  a  direction  that  upon  the  death  of  the 
annuitant  the  residue  is  to  be  divided,  tiie  court 
has  jurisdiction,  in  n>ite  of  the  opposition  of  the 
annuitant,  to  order  the  residue  to  oe  paid  to  the 
residuary  legatees  upon  provision  being  made  for 
the  payment  of  the  annuity. 

The  court,  bein^  of  opinion  that  the  appeal  had 
been  brousht,  not  in  the  interest  of  the  appellant, 
but  reaUy  oy  the  appellant's  solicitor  for  his  own 
purposes,  made  an  order,  under  ord.  65,  r.  11 ,  that 
the  appellant's  costs  should  be  disallowed  as 
Ixitween  the  appellant  and  her  solicitor,  and  that 
the  solicitor  should  pay  the  costs  which  the  appel- 
lant had  been  ordered  to  pay  to  the  respondents. — 
Harbin  v.  Mastermany  O.A.,  421. 

5.  Construction  ^Be^^aeet  of  house  and  furniture  to 
A. — Power  to  B.to  choose  everything  he  miqht  desire 
from  the  furniture, — ^A  testator,  bv  his  will,  devised 
to  A.  a  certain  house  and  the  furniture  therein, 
except  what  he  otherwise  disposed  of  by  will  or 
oodiol.  By  his  codicil  he  empowered  B.  to  choose 
everything  he  might  desire  m>m  the  furniture  at 
the  said  house,  except  certain  specified  articles. 

Held,  that  the  testator  intended  B.  to  take  all,  or 
as  much  as  he  liked,  of  the  furniture  in  question, 
other  than  the  excepted  articles,  and  B.  was  not 
bound  to  leave  a  substantialportion  thereof, 

Kennedy  v.  Kennedy,  10  Ha.  438,  discussed  and 
distinffuished. 

Arthur  V.  Mackinnon,  41  L.  T.  Bep.  275,  11  Ch. 
D.  385,  approved  and  {6ilowed.^8harland,  Be, 
Kemp  V.  Mzey  {No,  2),  O.A. 

6.  Constmction — Bequest  per  stirpes  or  per  capita. 
— ^A  testator  bequeathed  the  income  of  his  property 
to  his  wife  for  life,  and  after  her  deatii  equally 
between  his  brother  and  sisters,  and  "at  the 
decease  of  either  of  my  before-named  brother  or 
sisters,  their  interest  herein  to  be  equally  divided 
amount  their  children,  and  after  the  decease  of  all 
I  desire  the  whole  of  my  property  to  be  sold 
•  .  .  and  to  be  e(jually  divided  between  the 
children  of  the  aforesaid,  share  and  share  alike." 

The  testator's  wife  survived  both  the  brother  and 
the  sisters.    Upon  her  death, 

Held  (reversmg  the  decision  of  Stirling,  J.),  that 
the  proceeds  were  divisible  amongst  the  children 
per  capita,  and  not  per  stirpes,  notwithstanding  the 
ia/ot  that  the  division  was  per  stirpes  so  long  as  any 


brother  or  sister  was  living. — Stone,  Be,  Baker  v. 
8Ume,  O.A.,  235. 

7.  Construction — Gift  of  income  of  residue  until 
alienation — Tims  of  vesting, — ^A  testator  gave  certain 
property  to  trustees  upon  trust  after  the  death  of 
his  wife  to  pay  to  ms  son  A.  during  his  life  so 
much  of  the  income  thereof  **  as  would  not,  although 
the  same  were  payable  to  him,  be  by  his  act  or 
default  or  by  operation  or  process  of  law  so  dis- 
posed of  as  to  prevent  his  personal  enjoyment 
thereof,  and  to  apply  so  mu(^  of  the  income  as 
would,  if  the  same  were  payable  to  my  said  son,  be 
disposed  of  as  last  aforesaid  for  the  benefit  of"  B. 
ana  her  children,  at  the  discretion  of  the  trustees 
and  in  manner  thereinafter  expressed. 

After  the  death  of  the  testator's  widow  the  trus- 
tees' solicitors  wrote  to  A.  informing  him  that  they 
had  a  sum  of  money  in  their  hands,  the  income  of 
the  trust  fund,  payable  to  him.  A.  replied  asking 
that  the  money  should  be  paid  to  him,  but  was 
informed  by  the  same  solicitors  that  the  trustees 
had  since  been  served  with  a  garnishee  order  nisi 
attaching  the  same.  B.  thereupon  served  the  trus- 
tees with  notice  not  to  part  with  the  income  ;  but 
the  trustees,  the  garnishee  order  having  been  made 
absolute,  paid  it  over  to  the  husband's  creditors. 

On  a  summons  taken  out  by  B.  asking  for 
payment  to  her  of  the  income  attached  as  aforesaid, 

Hcdd,  that,  unless  A.  had  by  his  own  act  or 
default  or  by  process  or  operation  of  law  beea 
deprived  of  the  enjoyment  of  the  income,  he  was 
entitled  to  receive  the  same  the  moment  it  came 
into  ^e  hands  of  the  trustees;  that  such  right 
could  not  be  affected  by  subsequent  events — e,g,, 
the  garnishee  order ;  and  that  therefore  B.  never 
became  entitled  to  the  benefit  of  the  discretionary 
trust. — Sampson,  Be,  Sampson  v«  Sampson,  CIH.D. 
8TIBLING,  J,,  557. 

8.  Construction^Oift  of  "  £400  invested  in  the  B. 
Company  " — Gift  of  **aU  my  money  " — Vested  and 
contingent  interests.^ A  testatrix  l>e^ueathed  ''all 
my  money,  except  the  sum  of  £400  invested  in  the 
Belgravian  Dairy  do.,  to "  A.  and  B.  She  gave 
« the  interest  of  the  money  invested  in  the 
Bdgravian  Dairy  Oa"  to  0.,  D.,  and  E.  in  equal 
sums  for  life,  and  <*  on  their  deaths  I  will  that  the 
whole  sum  invested  as  above  be  used  for  the  pur- 
pose of  erecting  an  east  window  in  St.  Martin's 
Church,  Epsom." 

The  testatrix  died  on  the  5th  of  March,  1895, 
having  survived  the  above-mentioned  legatee  0., 
who  died  on  the  26th  of  December,  1891,  after  the 
date  of  the  will. 

The  testatrix's  estate,  at  the  time  of  her  death, 
consisted  of  cash,  500  shares  of  £1  each  in  the 
Dairy  Co.  aforesaid  (the  value  whereof  was  at  that 
time  about  30s.  per  share),  stocks  and  shares  in 
other  companies,  and  also  a  one-fourth  share  in 
certain  railway  stock  in  reversion  to  which  she  was 
contingently  entitled  on  tiie  death  of  the  tenant  for 
life  without  children. 

Held,  (1)  that  the  gift  of  "  £400  invested  in  the 
Belgravian  Dairy  Co."  was  a  gift  of  400  shares  in 
that  company,  and  not  a  gift  of  £400  sterling ;  (2) 
that  the  whole  of  the  income  arising  from  this 
bequest  was  payable  to  D.  and  E.  in  equal  shares 
during  their  joint  lives,  and  to  the  survivor  of  them 
for  her  life;  and  (3)  that  the  words  ''all  my 
money"  included  not  only  the  residue  of  the 
personal  property  to  which  the  testatrix  was 
entitled  in  possession,  but  also  the  one-fourth 
share  in  the  railway  stock  to  which  she  was  con- 
tingently entitled  in  reversion. — BuUer  v.  Oiherne, 

OH.D.  STIRLING,  J. 
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9.  Oonstrttction-^**  Issue  living*^ — Child  en  ventre 
sa  m^re. — A  testator  by  his  will  gave  one  moiety  of 
his  estate,  after  the  death  of  his  wife,  to  his 
daughter  El.  absolutely  in  case  she  had  issue  living 
at  the  death  of  his  wife ;  but  in  case  she  had  no 
issue  then  lining,  then  a  life  interest  only  in  such 
moiety  to  K.  The  wife  died  on  the  9th  of  March, 
1895,  and  on  the  10th  of  March,  1895,  K.  was  con- 
fined of  a  living  child. 

Held,  that  K.  had  issue  living  at  the  death 
of  the  wife,  and  therefore  took  the  moiety  abso- 
lutely. 

Dictum  of  Lord  Eldon  in  Thellusson  v.  Woo^ord, 
11  Ves.  112,  at  p.  149,  followed.— Btirrou;*,  Be, 
Cleghom  v.  Burrows^  OH.D.  chitty,  j. 

10.  Construction — Legacy — General  or  specific — 
Uncertainty — Charitable  legcLcy — Gift  for  the  encou" 
ragement  of  yacfU  racing — Validity  of — ^A  testator 
who  had,  at  the  date  of  his  will  and  at  his  death, 
debentures  and  shares  in  company  A.,  and  deben- 
tures and  no  shares  in  company  B.,  gave  a  legacy 
of  *'  £500  debenture  stock  or  shares  **  of  the  A. 
company  and  legacies  of  "  350  ordinary  shares," 
250  ** fully  paid  shares,"  and  50  <*  shares"  in  the 
same  company.  He  also  gave  to  his  trustees 
£5,000  "debenture  stock  or  shares"  of  the  A. 
company,  350  *'  ordinary  shares  "  in  the  same  com- 
pany, and  £1,500  "  debenture  stock  or  shares"  of 
the  B.  company  npon  trust  to  continue  the  same  in 
their  present  state  of  investment,  or  to  sell  the 
same,  and  to  hold  the  same  upon  the  trusts  therein 
mentioned. 

Held,  reversing  the  decision  of  Kekewich,  J., 
that  the  gifts  included  the  debentures  in  both  com- 
panies, and  upon  the  whole  will  that  the  legacies 
of  debentures  and  shares  were  specific  and  not 
general  legacies. 

The  testator  ^ve  a  legacy  of  £2,000  to  the  Yacht 
Baoing  Association  of  weat  Britain  upon  trust  for 
the  purpose  of  providing  out  of  the  annual  income 
thereof  a  cup,  to  be  g^ven  each  year,  for  the  encou- 
ragement of  yacht  racing ;  and  the  testator  de- 
clared that  if  the  Yacht  Bacing  Association  should 
cease  to  exist  the  trust  fund  should  be  made  over  to 
the  Thames  lacht  Club,  to  be  held  by  them  (m 
gimila?'  trusts. 

Held,  afErming  the  decision  of  Kekewich,  J., 
that  the  gift  was  not  a  charitable  legacy,  and  was 
void  for  perpetuity. — Nottage,  Be,  Jones  v.  Palmer, 
O.A.,  22. 

11.  CoMtruction — Legacy  to  persons  who  should 
have  been  in  testator's  employment  for  more  than  a 
specified  time, — A  testator  directed  his  trustees  "  to 
pay  to  each  man  who  shall  have  been  in  my 
employ  over  ten  years  the  sum  of  £10  for  each 
yeur's  service  beyond  the  said  ten  years  " 

Held,  that  a  man  who  had  been  in  the  testator's 
employment  for  fifteen  years,  but  had  left  his  em- 
plo^ent  before  the  date  of  the  will,  and  was  not 
m  his  employment  at  the  time  of  his  death,  was 
entitled  to  a  legacy  of  £50. — Sharland,  Be,  Kemp 
V.  Bozey,  OH.D.  nobth,  j. 

12.  Construction — Marshalling, — A  testatrix,  to 
whose  will  the  provifdons  of  the  Mortmain  and 
Charitable  Uses  Act,  1891  (54  &  55  Yict.  c.  73),  did 
not  apply,  gave  to  a  charity  **  all  die  rest  and 
remainder  of  my  pei*sonal  estate  whatsoever  and 
wheresoever  situate,  save  and  except  such  parts 
thereof  as  cannot  by  law  be  appropriated  by  will 
to  charitable  purposes." 

Held,  that  this  did  not  amount  to  a  direction  to 
marshal,  and  that  the  gift,  so  far  as  it  consisted  of 
things  savouring  of  limd,  failed,  and  was  divisible 
among  the  next  of  kin. 


Edwards  v.  Hall,  1  W.  B.  348,  11  Ha.  1 ;  on 
appeal,  4  W.  B.  Ill,  6  De  G.  M.  &  G.  74,  followed. 
—Bomers  Cocks,  Be,  Wegg-Prosser  v.  Wegg-Prosser, 

GH.D.  KEKEWIGH,  J.,  106. 

13.  Construction—**  Securities  hM  hy  hank " — 
Shares— Inscribed  stock, — M.,  by  will,  gave  to  a 
charity  «  all  the  securities  in  my  name  now  held, 
or  which  may  hereafter  be  held  for  me  by  Lloyds 
Bank,  of  54,  St.  James's-street,  London,  S.W." 
M.  was  living  in  India  at  the  time  of  his  death, 
and  the  bank  then  held,  on  his  behalf,  besides  a 
number  of  bonds  and  debentures  and  certtfioates  of 
debenture  stock,  the  certificates  for  200  ordinary 
shares  of  the  Globe  Telegraph  Trust  Co.  The 
testator  was  also  entitled  to  £3,000  India  Three 
per  Cent  Stock,  and  had  given  the  bank  a  power  of 
attorney  to  receive  the  mvidends  thereon,  and  to 
seU  the  stoc^.  The  bank  did  not  hold  any  certifi- 
cate or  document  of  title  relating  to  this  stock. 

Held,  that  the  Globe  shares  were  not  securities, 
and  that  the  India  Stock  was  not  in  any  sense  held 
by  the  bank,  and  therefore  neither  of  these  passed 
under  the  bequest.— ifaittond.  Be,  Chitty  v.  Mait^ 
land,  OH.D.  NOBTH,  J. 

14.  Construction—*'  Shares  "—Debentures,— A,  tes- 
tatrix bequeathed  her  shares  in  the  Grand  Trunk 
Bailwav  to  A.  absolutely.  At  the  date  of  her  will 
and  at  her  death  she  held  debenture  stock  of  the 
Grand  Trunk  Bailway,  but  she  never  had  any 
shfures. 

Held,  that  the  debenture  stock  passed  under  the 
bequest — Weeding  Be,  Armstrong  v.  Wilkin,  OHJ), 
NOBTH,  J,,  556. 

15.  Construction— Supplying   words— Implicaiiau 
— ^W.  by  will  gave  all  ms  residuary  estate  to  tra^ 
tees  upon  trust  to  pay  and  divide  equallv  amoigrf 
all  the  chUdr^  of  his  deceased  father's  broto 
and  sisters,  and  proceeded :  **  1  desire  that  the  doiii 
or  cluldren  of  anv  one  of  such  brothers  and  sistan 
as  may  be  dead  shall  take  his,  her,  or  their  deoeasei 
parent's  shi^e.'* 

Held,  that  the  testator's  intention  clearly  was 
that  the  children  of  the  children  of  his  oonsins 
should  take  their  parent's  share,  and  that  the  words 
of  the  residuary  gift  as  they  stood,  without  sup- 
plying any  words,  could  be  construed  ai  if  the 
word  **  child  "  were  inserted  after  the  words  *'  any 
one."— PTroe,  Be,  Frith  v.  WHson,  OH.D.  nobth,  J. 

16.  Conversion — Beversionary  interest — Discretion 
of  trustees— Intention — Bule  in  Bjowq  v.  Lord  Dart 
mouth.— Where  a  testator  by  his  will  has  given  his 
trustees  power,  if  and  when  they  consider  it  ene- 
dient,  to  sell  all  or  any  part  of  his  estate,  he  has 
shown  an  intention  that  a  conversion  of  his  estate 
(which  included  a  reversionary  interest)  shall  take 
place  at  some  time  which  need  not  be  that  at  which 
the  rule  of  the  court,  as  laid  down  in  Howe  v.  I,ord 
Dartmouth,  7  Ves.  137,  would  make  conversion 
necessary,  and  the  rule  of  the  court  has  aooordiiigly 
no  application. 

In  re  SeweU,  19  W.  B.  220,  L.  B.  11  Bq.  80,  fol- 
lowed.— Pitcaim,  Be,  Brandreth  v.  Ccivin,  OH.l>. 
NOKTH,  J.,  200. 

17.  Election — Onus  of  proof— Primd  facie,  the 
court  will  construe  the  words  of  disposition  as 
applying  to  an  estate  which  the  testator  had  power 
to  dispose  of,  if  the  words  of  the  will,  looking  at 
the  whole  scope  of  it,  will  fairly  a{>ply  to  it ;  and 
in  order  to  raise  a  question  of  election,  it  must  be 
dearly  seen  that  the  words  used  point  to  an  estate 
which  is  not  the  testator's  own,  but  that  of 
another. 

Lord  BandiffT.  Parkyns,  6  Dow.  149,  discussed. 
—Minchin  v.  Gahlett,  M.B.  (Lr.). 
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18.  Legacy  to  trusteea  to  plant  trees—'Bene/U  of 
owner  of  the  estate — Payment, — A  sum  of  money  was 
bequeathed  by  testator,  who  was  tenant  for  life 
only  of  a  real  estate,  on  trust  to  lay  out  the  money 
in  uie  planting  of  trees  thereou;  regard  being  had, 
as  to  the  manner  and  place  of  planting  such  trees, 
to  the  wishes  of  the  person  for  the  time  being 
entitled  to  such  estate. 

Held,  that  the  trust  was  primarily  for  the  benefit 
of  the  owners  of  the  estate,  and  as  the  evidence 
showed  that  the  planting  of  ike  trees  woidd  not  be 
a  benefit  or  improvement  to  the  estate,  that  the 
persons  who  together  constituted  the  absolute 
owners  of  the  estate  were  entitled  to  the  bequest  for 
their  own  use. — Bowee,    Be,   Strathmore  v.    Vane, 

CH.D.  NOBTH,  J.,  441. 

19.  Power  —  Appointment — Bequeit  of  vereonalty 
upon  trusts  corresponding  with  trusts  of  realty — 
Alteration  hy^  codicil — Effect  upon  personalty.  —  A 
testator  bv  his  will,  dated  in  1862,  aevised  his  real 
estate,  subject  to  certain  life  interests,  upon  trust 
for  his  brother  for  life,  and  after  his  death  upon 
trust  for  his  brother's  four  sons  in  the  order  named 
in  the  will,  and  their  respective  heirs  male  in 
succession,  and  he  directed  tnat  his  personal  estate 
should  be  held  upon  such  trusts  as  would  best 
correspond  with  the  trusts  declared  as  to  the  real 
estate. 

By  a  oodidl  dated  in  1873,  after  reciting  the 
trusts  declared  by  the  will  w  to  the  real  estm,  he 
directed  that  his  will  should  be  read  and  construed 
and  should  take  effect  as  if  there  were  contained 
therein,  immediately  after  the  limitation  upon 
trust  for  his  brother  for  life,  a  limitation  upon  trust 
for  his  brother's  four  sons  successively,  and  for  their 
issue  male  in  such  order  as  the  testator's  wife 
should  by  deed  or  will  appoint.  The  testator  died 
in  1881.  His  wife  died  in  1894,  having  by  her  will, 
made  in  1886,  varied  the  order  of  the  succession  of 
the  four  sons  to  the  real  estate. 

Held,  that  there  was  only  one  power  of  appoint- 
ment given  to  the  wife,  and  that  it  extended  to  t^e 
personalty  as  well  as  to  the  real  estate,  and  that  the 
will  of  the  wife  was  a  valid  and  effectual  exercise  of 
the  power,  and  that  the  personalty  went  to  the  four 
SODS  in  the  same  order  of  succession  as  the  realty. 

Martineau  v.  Briggs  (33  L.  T.  Bep.  283)  diBtm' 
gfUBhed.^LiddeU  v.  Liddell,  h.l. 

20.  Bemoteness — 8?iare  settled  on  granddaughters  of 
tenant  for  life — Splitting  gift, — ^A  testator  gave  aU 
his  real  and  residuary  personal  estate  upon  trust  for 
his  wife  for  life,  and  after  her  death  for  his  niece 
M.  D.  for  life,  and  after  her  death  for  her  husbcuid 
J.  D.  for  life,  and  after  his  death  in  trust  for  the 
daughter  or  daughters  of  M.  D.  who  should  attain 
twenty-one  or  marry  under  that  age,  wiUi  a 
proviso  that  the  share  of  any  such  daughter  should 
be  settled  upon  her  for  life,  with  remainder  to  her 
daughters. 

M.  D.  had  three  children — a  son,  a  daughter 
who  died  an  infant  and  unmarried,  and  the  plain- 
tiff, C.  M.  D.,  who  had  attained  her  age  of  twenty- 
one  years  during  the  testator's  lifetime. 

Held,  that  if  M.  D.  had  had  a  daughter  bom 
after  the  testator's  death,  the  settlement  over 
directed  by  the  proviso  would,  so  far  as  regarded 
the  share  of  such  after-bom  daughter,  have  been 
void  for  remoteness  ;  yet  the  proviso  was  good  as 
to  the  interest  taken  by  the  plaintiff,  0.  M.  D.,  the 
proviso  in  no  way  mixing  up  the  shares  of  t^e 
oaughters,  but  operating  separately  upon  each 
share. — Bussell,  Be,  Dorrdl  v.  DorreU,  O.A.,  100. 

21.  Beversionary  interest  —  **  Legal  disability*^ 
preventing  legatee  from  taking  for  his  own  hen^ — 


Bankruptcy,  suhBeguenUy  annulled, — A  testator  gave 
the  income  of  his  residuary  estate  to  his  wife  for 
life,  and  subject  thereto  gave  a  moiety  of  such 
estate  to  his  son ;  but  in  case  the  son  should  at  the 
time  of  the  wife's  death  be  **  under  any  legal  dis- 
ability in  consequence  wbereof  he  would  be 
hindered  in  or  prevented  from  taking  the  same  for 
his  own  personal  and  exclusive  benefit,"  then  the 
testator  gave  the  same  over  to  the  son's  wife  and 
children. 

During  the  widow's  lifetime  the  son,  who  was 
one  of  the  executors  of  the  testator,  was  ordered  to 
pay  a  sum  of  £5,188  to  the  estate,  such  sum  being 
assets  received  b^  the  son  in  the  administration  of 
the  estate,  and  his  reversionary  interest  under  the 
will  was  declared  liable  to  make  good  such  sum 
The  son  had  also  mortgaged  his  reversionary 
interest. 

On  the  day  of  the  death  of  the  tenant  for  life, 
but  before  the  death,  the  son  was,  on  his  own 
application,  adjudicated  bankrupt ;  but  the  order 
of  adjudication  was  shortlv  ut^rwards  annulled 
on  the  ground  that  it  ought  never  to  have  been 
made. 

Held,  that  the  words  '*  l^gftl  disability  "  as  used 
in  the  will  indicated  a  disabuity  imposed  bv  act  of 
law  rather  than  a  disability  arising  simply  from  the 
voluntary  act  of  the  legatee,  and  that  uierefore,  on 
the  above  facts,  no  such  legal  disability  arose  as 
would  cause  the  gift  over  to  take  effect ;  further, 
the  bankruptcy,  being  a  mere  device  on  the  part  of 
the  son,  ought  not  to  be  regarded. 

Decision  of  Stirling,  J.,  ante,  p.  296,  a£Brmed. — 
Carew  v.  Oarew,  O.A.,  700. 

21a.  Substitutionary  gift  —  Codicil  —  Annuity  — 
Land  sold  subject  to  incumbrance  —  Jurisdiction  to 
discharge  incumbrance — Future  interests  —  Convey ^ 
ancing  Act,  1881  (44  &  45  Vict,  c,  41),  s,  5.— Where 
land  has  been  sold  subject  to  an  incumbrance, 
the  court  has  jurisdiction,  under  section  5  of  tJie 
Convevandng  Act,  1881,  to  discharge  such 
incumbrance,  even  though  in  so  doing  it  may  be 
deciding  as  to  future  intmsts  therein. 

A  testator,  by  his  will,  gave  an  annuity  of  £300 
to  his  granddaughter,  to  be  paid  half-yearly,  and 
to  be  charged  upon  certain  property ;  and  after  the 
death  of  his  granddaughter  he  directed  that  the 
sum  of  £300  should  be  raised  and  paid  to  her 
children  as  she  should  appoint,  and,  in  def aidt  of 
appointment,  to  all  her  onildren  in  equal  shares, 
iftie  testator,  by  a  oodidl  to  his  will,  after  reciting 
that  he  had  g^ven  to  his  granddaughter  an  annuity 
of  £300,  revoked  the  said  annuity,  and  instead 
thereof  gave  and  devised  to  his  granddaughter  an 
annuity  of  £150,  to  be  payable  and  charged  in  the 
same  manner  and  on  the  same  hereditaments  as 
the  said  annuity  of  £300  was  by  his  will  payable 
and  charged. 

Held  (&gby,  L.J.,  dissenting),  that  the  effect  of 
the  codicil  was  to  revoke  the  whole  annuity  of 
£300,  and  to  substitute  for  it  an  annuity  of  £150, 
payable  to  the  granddaughter,  her  appointees, 
and  children.— JFVem«,  Be,  Freme  v.  Hall,  O.A.,  164. 

22.  Tenant  for  life  and  remainderman — Capital  or 
income — Apportionment — Interest,  rate  of, — Sum  of 
money  fonning  part  of  testator's  residuary  estate, 
but  not  recovcored  until  some  time  after  the 
residuary  estate  had  become  divisible. 

Held,  that  the  money  so  recovered  (though  it 
did  not  include  interest)  could  not  be  treated  as 
capital  only,  but  that  a  fair  proportion  of  it  should 
be  paid  as  income  to  the  tenant  for  life  of  the 
residue. 

Turner  v.  Newport,  2  Ph.  14,  followed. — Interest^ 
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however,  to  be  caloolated  at  3  per  cent,  instead  of  ' 
4  per  oeat.— 'Cleveland's  {Duke  of)  Estate,  Re,  Hay 
V.  Wolmer,  oh.d.  kekewich,  j. 

23.  TenarU  for  life  and  remainderman-- LeciseTwlds 
•^Wastin^  security — Tntstee — Power  to  raise  charge 
by  sale  or  mortgage  or  out  of  rents  and  profits — 
Apportionment, — ^Testator  devised  and  bequeathed 
freehold  and  leasehold  lands  to  trustees  for  a  term 
of  1,000  years  upon  trust  by  mortgage  or  sale,  or 
by  and  out  of  the  rents  and  profits,  or  by  any 
other  reasonable  means,  to  pay  off  a  mortgage 
debt  charged  on  the  lands;  and,  subject  to  the  said 
trust  term,  devised  the  lands  to  the  use  of  tes- 
tator's son  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail.  Testator  died  in  1870,  and 
his  said  son  entered  into  receipt  of  the  rents  of  the 
lands  and  paid  the  interest  on  the  mortgage  debt. 
No  steps  were  taken  by  the  trustees  to  pay  off  the 
mortgage  debt  until  1894,  when  an  action  was 
brought  by  them  to  administer  the  testator's 
estate  so  far  as  related  to  the  lands  subject  to  the 
trusts  of  the  term. 

Ufjon  takiog  the  accounts  in  chambers  the 
remainderman  (the  infant  son  of  the  tenant  for  life) 
claimed  that  the  leasehold  lands  should  have  been 
8^  on  the  expiration  of  a  year  after  the  testator's 
death,  and  that  the  tenant  for  life  should  account 
for  the  rents  thereof  received  by  him  from  that 
date. 

Held,  that  though  the  trustees  had  a  discretion 
as  to  the  mode  of  raising  the  mortgage  debt,  yet 
the  interests  of  the  remainderman — ^the  leaseholds 
being  a  wasting  security — had  been  prejudiced  by 
the  postponement  of  the  raising  of  the  charge^  and 
that  the  court  should  adjust  the  burden  of  the 
charge  between  the  tenant  tor  life  and  the  remain- 
derman according  to  their  interest  in  the  propeHnr, 
and  that  consequently  the  tenant  for  life  should 
contribute  in  the  manner  therein  specified  to  the 
amount  of  the  charge. — Blake  v.  O^ReiUy, 
M.B.  (Ir.). 

24.  Tenant  for  life  and  remainderman — Money 
lent  by  testator  to  a  trading  firm  for  a  fixed  period — 
Ewpense  of  audit  of  firm^s  books  under  provisions  of 
agreement  for  loan, — ^The  testator  advanced  money 
to  two  persons  engaged  in  business,  and  it  was 
stipulated  that  the  testator  should  have  no  power 
to  call  the  money  in  for  a  fixed  term  except  in  cer- 
tain events,  such  as  the  business  of  the  borrowers 
being  carried  on  at  a  loss.  It  was  also  stipulated 
that  the  testator  should  have  the  right  to  inspect 
and  examine  the  books  and  stock-in-trade  of  the 
firm  at  any  time.  The  testator  died  having  by  his 
will  given  his  prox)erty  to  certain  persons  for  life 
with  remainders  over. 

Held,  first,  that  the  duty  of  the  trustee  of  the 
will  was,  in  the  absence  of  any  special  circumstances, 
to  have  an  audit  and  stocktaking  of  the  firm's  busi- 
ness once  a  year ;  and,  secondly,  that  the  expenses 
of  everv  such  audit  and  stocktaking  ought  to  be 
borne  by  the  capital  of  the  estate. — Bennett,  Re, 
Jones  V.  Bennett,  O.A.,  419. 

25.  Tenant  for  life  and  remainderman — Onerous 
and  beneficial  estates,  devise  of — A  testator  devised 
various  real  estates  m  Eoglaiid  to  A.  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male. 
On  some  of  the  estates  the  charges  exceeded  the 
rents  and  profits,  and  the  assignees  of  the  tenant 
for  life  desired  to  give  up  possession  of  these  estates 
while  retaining  the  estates  which  returned  a  profit. 

Hdd,  that  the  estates  being  all  given  in  one  gift, 
the  onerous  estates  could  not  be  disclaimed. 
Sytr  V.  Gladstone,  34  W.  B.  565,  30  Oh.  D.  614, 


commented  upon. — Frewen  v.  Law  Life  Assurance 

Co.,  GH.D.  KOBTH,  J.,  682. 

26.  Tenant  for  life  and  remainderman — Policy  of 
insurance — Mortgage — Liability  for  premiums  and 
mortgage  interest-— Apportionment  of  policy  moneys, — 
A  testator  gave  the  residue  of  his  estate  to  trustees 
on  trust  for  a  tenant  for  life  and  remaindermen. 
Such  residue  consisted  in  part  of  a  policy  of  insur- 
ance on  the  life  of  another  person,  which  ]p0licy  was 
subject  to  a  mortgage  securing  a  debt  owing  1^  the 
testator.  The  trustees  paid  tibe  premiums  and  the 
interest  on  the  mortgage  accruing  since  the  death 
of  the  testator  out  of  the  income  of  such  residue. 
The  person  insured  having  died,  and  the  policy 
monevs  been  paid  to  the  trustees, 

Held,  that,  as  between  the  tenant  for  life  and 
the  remaindermen,  the  former  was  entitled  to  be 
repaid  thereout  the  amount,  not  only  of  snoh 
premiums,  but  also  of  sach  interest ;  and  that  the 
residue  of  such  moneys  should  be  apportioned 
according  to  the  rule  in  In  re  CJ^esterfield's  {Earl) 
TrusU,  ;>2  W.  B.  361,  24  Oh«  D.  eid.—Morley,  Be, 
Morley  v.  Haig,  CH.  D.  kxkswioh,  j.,  140. 

27.  Tenant  for  life  and  remainderman^'*  Pro^ 
perty  not  actually  producing  income'* — Debt  due  to 
testator— Realized  security  insufficient  to  pay  capital 
— Apportionment, — A  testator,  after  direddng  hia 
property  to  be  converted  and  the  income  to  be  paid 
to  his  wife  during  widowhood,  gave  his  trustees 
power  to  postpone  the  conversion,  and  declared  that 
the  income  produced  by  his  estate  previously  to 
conversion  should  be  applied  as  income  under  his 
will.  The  will  then  proceeded  as  follows:  '*But 
no  property  not  actually  producing  income  whidi 
shall  form  part  of  my  estate  shaD  be  treated  as 
producing  income  or  as  entitling  any  party  to  the 
receipt  of  income." 

At  the  death  of  the  testator  there  wan  a  debt 
owing  to  him,  in  respect  of  which  the  trustees  sub- 
sequently took  from  the  debtor  a  mortgage  of  cer- 
tain policies  of  assurance  as  security.  These 
policies,  while  the  tenant  for  life  remained  the  tes- 
tator's widow,  were  realized  and  produced  a  sum 
insufficient  to  pay  tiie  capital  of  tne  debt.  There 
were  idso  arrears  of  interest  due. 

Held,  reversing  the  decision  of  Stirling,  J.,  that 
the  sum  realized  beinff,  according  to  the  well  settled 
rule  of  the  court,  parUy  capital  and  partly  interest, 
the  widow  as  tenant  for  life  was  entitled  to  have 
the  sum  apportioned  between  capital  and  income. — 
Hubbuck,  Re,  HaH  v.  St-me,  O.A.,  289. 

28.  Truetfar  sale— Power  to  postpone— Bueimesa — 
Time. — A  testator  Rave  his  residua^  real  and 
personal  estate  (whicm  included  a  business  carried 
on  by  the  testator)  to  trustees  to  sell  and  ccmvert, 
and  that  they  '*  particularly  shall  with  all  ooa- 
venient  speed  sell ''  the  business  aforesaid ;  the  wUl 
contained  a  general  power  for  the  trustees  to  poet- 
pone  the  sale  of  any  part  of  the  testator's  real  and 
personal  estate  for  so  long  as  they  should  think  fit. 

Held,  that  this  power  did  not  authorize  the  sale 
of  the  business  to  be  postponed  for  an  indefinite 
time.  Under  the  special  circumstances  the  ooort 
authorized  the  postponement  of  the  sale  for  two 
years. 

In  re  Crowther,  43  W.  B.  571,  [1895]  2  Ch.  56, 
considered. — Arnold  v.  Smith,  iimith.  Re,  OH.D. 
NORTH,  J.,  280. 

See  also  Adionistkation,  7 ;  Atttbb  Yis  ; 
Ohabity,  5-7 ;  Bxbcutob,  2,  6 ;  HsntLOOMS ;  Ijt- 
LAUD  Keyenub,  20,  21 ;  Pbobatb,  8-10,  12,  16, 
17,  19-21 ;  Ybndob  and  Pubchaseb,  13. 


[thb  end.] 
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